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TO    THE    MEMORY    OF 


Feancis  Marion  Aldridge, 


WHO      FELL      AT     THE      BATTLE      OF      8  HI  L  OH, 


lis  ^otk  is  $tMate)r. 


A  profound  lawyer^a  pare  and  an  honest  man— a  firm  and  upright  patriot:  he  offered  his  life,  and  its 
rich  and  Taried  gifts,  to  the  cause  of  his  native  land. 

That  cause  was  to  him  a  faith — and  its  followers,  brothers  j  and  no  one  was  more  devoted  to  its  fortunes 
than  he. 

Our  brethren  of  the  Bar,  in  this  as  In  all  times  past,  were  the  stem  advocates  of  freedom,  and  they 
staked  all  upon  the  issue  of  that  cause,  in  the  bloody  arbitrament  of  battle.  Our  Iveroes  were  vanquished, 
and  the  rictor  is  now  the  Judge. 

As  misfortune  endears  the  sufferer,  so  he  who  falls  in  battle  in  the  defence  of  his  convictions,  bears 
thenceforth  a  charmed  name. 

To  that  cause,  which  bound  up  my  own  most  cherished  sjrmpathies,  and  to  my  professional  brethren, 
who  bore  so  large  a  share  of  its  burthens,  I  desire  to  placo«  the  expression  of  my  attachment  and  admiration 
upon  this  record,  frail  though  it  may  be. 

"  It  is  a  cause,  and  not  the  fate  of  a  cause,  which  is  a  glory." 

All  those  who,  like  Aldsidox,  whether  they  fell  or  snrvived,  gave  their  best  efforts  to  their  country,  are 

enshrined   in  my  recollection;  but  I  here  select  his  name,  not  because  It  is  the  highest  or  the  brightest 

amongst  them  all,  bat  because  it  was  to  me  the  best  beloved. 

J.  Z.  GEORGE. 
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PREFACE. 


This  work  has  been  produced  during  the  last  five  years,  at  such 
intervals  as  I  could  spare  from  my  professional  pursuits.  From  the  first, 
it  has  been  a  labor  of  love,  else  the  magnitude  of  the  undertaking,  in- 
creased as  it  was  by  frequent  interruptions,  extending  at  times  over 
many  months,  during  which  my  mind  lost  the  drift  of  the  work,  would 
have  presented  its  completion.  I  was  also  encouraged  to  proceed  by  the 
approving  voice  of  several  members  of  the  bar,  who  examined  parts  of 
the  Digest  whilst  it  was  in  preparation. 

I  do  not  claim  for  the  work  even  that  degree  of  excellence  which 
would  result  from  its  filling  my  own  conception  of  what  it  ought  to  be, 
much  less,  that  it  is  perfect  in  itself;  yet  1  feel  ,a  consciousness  that  it 
will  be  found  accurate  and  faithful,  convenient  and  useful ;  that  it  will 
greatly  lessen  the  labors  and  facilitate  the  investigations  of  my  profes- 
sional brethren  in  Mississippi,  and  will  supply  to  the  bar  of  other  States, 
who  have  no  access  to  our  Reports,  a  safe  guide  in  respect  to  the  juris- 
prudence peculiar  to  this  State,  as  well  as  furnish  them  many  useful 
illustrations  of  the  principles  of  the  Common  Law  and  Equity,  as  they 
prevail  in  England  and  in  the  States  of  the  American  Union. 

It  will  be  seen  that  this  Digest  is  fuller  than  is  usual;  for  1  have 
endeavored  not  only  to  give  the  general  principles  which  the  Court  have 
established  or  sanctioned,  but  to  make  such  an  application  of  them  to  the 
facts,  as  to  render  the  meaning  of  the  Court  clear  and  distinct.  I  have 
aimed  to  incorporate  the  abstract  into  the  concrete,  so  that  the  law  might 
be  perceived  and  understood,  as  it  was  expounded  by  the  Court.  Of 
course,  1  have  not  succeeded  in  all  1  have  attempted.  Probably  my 
abilities  were  unequal  to  the  task — certainly  my  time  and  opportunity 
were  so.  I  can  see  plainly  enough :  after  the  six  thousand  pages  of 
naanuscript  have  been  put  into  print,  so  that  they  may  be  inspected  and 
read  and  compared  together,  that  there  are  some  defects  in  the  Digest, 
which,  with  greater  care  and  caution,  and  more  time,  might  have  been 
corrected, — that  there  are  deviations  in  it,  even  from  my  own  plan. 

Owing  to  the  rapidity  with  which  the  work  was — for  reasons  imneces- 
sary  to  state  here — passed  through  the  press,  errors  in  proper  names  in 
the  citation  of  cases  may  have  in  some  instances  escaped  notice ;  these 
cjin  be  readi.y  corrected  by  the  Reports,  the  references  to  which  have 
been  carefully  examined.  The  hrrata  in  the  Text  have  been  corrected 
so  far  as  they  might  tend  to  mislead  the  reader,  or  alter  the  sense- 
Mistakes  of  this  kind  are  attributable  to  me,  as  the  work  was  printed 
under  my  supervision.  The  typographical  errors,  however,  have  been  so 
far  corrected  in  the  list  of  Errata  as  to  prevent  danger  of  misconception. 
I  am  indebted  to  Judge  A.  M.  Clayton  for  the  entire  preparation  of  the 
title  ''  Limitation  of  Estates,"  and  to  W.  R.  Barksdale,  Esq.,  for  the  digest 
of  the  Criminal  Law  ;  the  perusal  of  these  titles  will  cause  a  very  general 
regret,  that  the  work  of  these  gentlemen  is  not  perceived  in  other  parts 
of  the  Digest. 

J.    Z.    GEORGE. 

CoTESWORTH  (near  Carroll! on),  Miss. 
October  10th,  1872. 
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EXPLANATION  OF  ABBREVIATIONS. 


[  The  Reports  are  referred  to  by  the  name  of  the  Reporter  up  to  Vol.  40,  Mississippi. 
A  change  is  there  made  because  the  reports  by  Reynolds  are  not  numbered  in  the  Reporter's 
name,  and  this  change  was  kept  up  through  Morris'  Reports,  as  his  initial  (M)  is  the  same 
as  that  adopted  to  designate  Reynolds'  Reports.] 
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EERATA    IN    CITATIOIs^S. 


agt    13. 

Sect, 

19. /ar  Green 

r/Oi/Geren. 

/V374.  SecL 

61.   Townsend  v.  Blewett  is  in  5  H.  503. 

" 

>7- 

•« 

a6.    "  7  G. 

" 

8  G.  (Ricard 

V.  Smith.) 

" 

383.          " 

i-zgd.yor  Graves           read  Puckett 

V.  Monet                         v.  Graves. 

*• 

i«. 

*t 

37.    *•  Barnard 

tt 

Barnes. 

II 

387.          " 

177.  Moody  V.  Nichol  is  in  4  C.  109. 

•• 

18. 

•* 

38a.*'  Dunkins 

«« 

Dawkins. 

** 

41a.          " 

180.  Fatheree  v.  Fletcher  is  in  2  G.  265. 

•* 

20. 

(« 

5.  ••  Coleman 

t( 

Goleman. 

II 

432.          '• 

J. /"or  Bingham         r/-/!^  Bingaman. 

" 

31. 

»• 

21.     '•  Estill 

it 

Estice. 

ti 

441.          " 

55.    "  Dickson              '*   Dickson  v.  Hoff. 

'* 

3«. 

»* 

51a.  **  Lyon 

u 

Ligon. 

v.  Hoyt 

" 

34. 

<i 

78.    "  Rclf 

" 

Randolph. 

(1 

445.          " 

89.    '*  Burnet                "    Jones. 

" 

42. 

•• 

23.    *•  Packet 

** 

Pickett. 

II 

459-      " 

40.    "  Nelson's  Case    **     N elm's  Case. 

«( 

56. 

(( 

79.    *•  Sheed 

" 

Speed. 

** 

482.      " 

50.     ••  Hayne                 "     Payne. 

•• 

58. 

«t 

97.  Bank  of  U.S.  v. Steele  is  in  12  S.&M.456. 

4t 

486.      - 

94.  Bingaman  v.  Robertson  is  in  3  C.  501. 

•• 

73- 

•* 

26./t»r  Real 

rrad  Read. 

II 

523.      '• 

30.  0'Reillyv.Hcudncksisin2S.&M.388. 

<« 

75- 

•' 

51.    "  Darbig 

" 

Dabney. 

II 

534.      •' 

26. /or  Bolton              rctu/  Holton. 

»• 

81. 

** 

90.    •*  Pickett 

u 

Puckett. 

" 

554.      *' 

49.    "  Riley                  '•    O'Reiley. 

'• 

81. 

<i 

98.    •*  Titman 

" 

Tillman. 

II 

589.      " 

94.    "  Nason  V.  Given  "    Naron  v.  Gwin. 

•* 

83. 

4« 

104.    "  Tanning 

•• 

Fanning. 

*• 

612.      " 

24.    *•  Hunter                *•    Harper 

" 

82. 

•• 

105.    '«  Smith  V.  Lee 

u 

Davis  V.  Lee. 

V.  Archer                 v.  Archer. 

'• 

89. 

«« 

164^.  "  Tharpe 

it 

Thatcher. 

II 

624.      •• 

114.    "  Cooke                  "     Cooper. 

" 

95. 

*'  225,  228."  Pope 

♦• 

Polk. 

'♦ 

637.      •• 

12.    ♦*  1  obbs                 "     Davis. 

'• 

103. 

<« 

9rt.  •'  Handlcy 

•• 

Hundly. 

«l 

638.      " 

25.    "  Shultz                 ♦*    Bescher. 

" 

122. 

" 

39.    "  Parker 

.  *♦ 

Barker. 

** 

654.      " 

17.    *'  Soggins               *'     Loggins. 

«« 

127. 

** 

47.    "  Cardiff 

(t 

Candiff. 

«' 

6po.      " 

131.  Kelly  v.  Mills  is  in  41  M.  267. 

*' 

146. 

*« 

16.  Newell  V.  Fisher 

is  in  II  S.  &  M.  431. 

" 

708.      •• 

3. /or  Nixon              read  Mlxon. 

•• 

«54 

4* 

85.  Land  v.  Wallace 

is  in  a  G.  630. 

" 

732.      •• 

32.    **  Bums                 *'    Burrus. 

'* 

16S. 

«i 

10. /or  Brown 

read  Brower. 

•I 

74t.      •* 

101.    •*  Powers                ••     Pouns. 

*• 

19S. 

«t 

I.     **  Gilmore 

" 

Jackson. 

" 

783.      " 

II.  Nations  v.  Alvis  is  in  5  S.  &  M.  338. 

•  ( 

230. 

** 

130.  Cason  V.  Cason, 

is  in  2  G.  578. 

" 

799-      " 

I48.yj7r  Scraggs           rm^/Scaggs. 

*• 

235- 

•* 

i94.>r  Wick 

read  Wick. 

tl 

805.      " 

212.    "  Gresson               **     Grccson. 

" 

238. 

•» 

227.    ••  Williams 

tt 

MitchclL 

•1 

805.      " 

214.    "  Morrison             **     Woudsides. 

'* 

246. 

" 

295.    **  Hlauvelt 

" 

Blewett. 

II 

806.      *• 

221.  Johnson's  Case  is  in  7  S.  &  M. 

<1 

370. 

•• 

41.    **  Philips 

♦» 

Phipps. 

II 

807.      " 

233. yj»r  Wilson             read  MiWer. 

t« 

284. 

** 

161.    **  Brown 

(• 

Bums. 

M 

812.      " 

277.    '•  Whitting             '•     Whiiion. 

" 

298. 

♦* 

291.    *'  Harrison 

ti 

Haralson. 

II 

826.      " 

397.    "  Hood                   "     Woods. 

(1 

301. 

«* 

316.    '*  Henderson 

•' 

Hemdon. 

♦• 

829.      *• 

437.    ♦'  McMann            **     McCann. 

M 

307. 

•< 

373.    "  Miller 

*» 

Mcllen. 

" 

837.      " 

551.    "  Scraggs               "     Bcaggs. 

" 

308. 

** 

386     "  McCorry 

ti 

McCoy. 

•♦ 

839.      •• 

583.    ••  Shive                   *'     Shines. 

«« 

310. 

«( 

13.    Smith  V.  Estcll 

s  in 

5  G.  527. 

♦1 

849.      ** 

71.    ••  Miner                  **     Mercer. 

»» 

3x3. 

»* 

33.yi>r  Field  v.Harrod  read  Field  v. Morse. 

II 

852.      - 

97a.  Mobley  v.  Buchanan  is  in  1  G.  174. 

»« 

332. 

•♦ 

72.    "  Parncy  v.  Park  * 

•  Harney  V.  Pack. 

11 

860.      '• 

164.  Spears  V.  Cheatham  is  in  44  M.  64. 

" 

339- 

*• 

24.    •'  Ncsbit 

< 

•  Nevitt. 

•1 

873.      *• 

29 7a. /i;r  Skiff               read  Shipp 

*' 

347- 

«« 

8.   Ford  V.  Hurd  is  In  4 

S.  &  M.  683. 

v.Whelcrs               v.  Whelchs 

«l 

369. 

«« 

iS./cr  Denon 

read  Demoss. 

II 

875.      " 

314.  Hogan  V.  Hurnct  is  in  8  G.  617. 

•* 

372. 

•< 

39.    "    Watkin 

"    Walker. 

II 

897.       " 

511. /or  Rowman         read  Bowman. 
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ERRATA  US'  THE  TEXT. 


Mere  grammatical  errors  and  verbal  ioHccaracies,  which  do  not  ohango  the  sense  and  are  readily  corroctod  by 
the  intelligent  reader,  have  not  been  noted. 


Page,  Sect. 


Ill 
13, 

'26, 
31, 

41, 
43, 
44, 

58. 
59, 

59, 

67, 
74, 

83, 
83, 
»4, 

103, 
109, 

116, 
119, 
122, 
124. 


2. 
19a, 

33, 
51a, 

7, 
27, 

8, 
93, 
100, 

2, 
23, 
19, 
45, 

107, 
1156, 
220, 

10, 
3, 

14, 
10, 
37, 

7, 


127,        2, 


192,      2lft, 


132, 

37, 

2 

las. 

55, 

1 

13  5, 

57. 

11 

134. 

72, 

4 

144, 

2. 

3 

155, 

97, 

2 

163. 

43. 

3 

181, 

60, 

6 

183, 

85, 

3 

185, 

92, 

4 

187, 

3. 

4 

224. 

78, 

6 

226, 

93, 

5 

239, 

230. 

5 

270, 

36, 

6 

272, 

57, 

4 

286. 

169, 

4 

298, 

291. 

8 

md, 

349, 

3 

305, 

361, 

1 

30fi, 

371, 

2 

307, 

371, 

4 

314, 

9> 

2 

314, 

14, 

2 

Line. 

5  omit  of  ct/ter  rather. 

4     from  top,  read  final /or  finally. 

2   from  top,  read  avoidance  /or  avow- 

ance. 
4    from  bottom,  read  this  for  the. 

2  from  bottom,  read  amendment/or  aver- 

ment. 
8   from  bottom,  read  (or  for  or. 

3  from  bottom,  read  (ax  for  or. 

4  from  top.  read  his  right /or  It. 
4  read  in /or  on. 

6  from  bottom,  read  purpose  for  pur- 

chase, 
last,  insert  not  before  necessary. 

4   from  top,  read  assignee /or  assignor. 
2   from  bottom,  reaA  had /or  tried. 
14  from  bottom,  read  unusually  for  usu- 
ally. 

2  from  top,  read  note /or  notice. 

5  A 11  from  bottom,  read  Tpvijeefor  payer. 

3  from  bottom,  read  endorsee  for  endor- 

ser. 

2  from  bottom,  read  estate /or  teste. 

4  from  bottom,  read  descriptive  for  de- 

scription. 
read  Coiitract  for  CoNDiTioir. 

3  from  lop,  insert  and  after  State. 

4  from  bottom,  read  chose /or  case. 

2   from  bottom,  insert  for  a  promise  after 

con-ideration. 
2   from   bottom,    read   construction  for 

contention. 
2   from  bottom,  read  on  for  or. 

from  top,  rca'i  judgment/or  Judge, 
from  top,  read  convictions  for  correc- 
tions, 
from  top,  read  or  for  of. 
from  bottom,  read  favored  for  formed. 

2  from  bottom,  read  payee /or  payer. 
from  bottom,  read  corporators /or  con- 
tractors. 

from  top,  read  it  in  for  they  are. 

3  from  bottom,  read  releasor/or  releasee. 
from  bottom,  read  last  for  lost, 
from  bottom,  insert  nou  before   resi- 
dent. 

from  bottom,   read    accounts  /or  de- 
mands. 

from  top,  insert  so  after  do. 

from  bottom,  insert  laud  ofBce  <^er 
g«nf>ral. 

from  bottom,  read  succeed  for  sued. 

from  bottom,  read  return  in /or  retain 
on. 

frjm  bottom,  read  valid  for  valued. 

from  bottom,  read  creditor /tt  execu- 
tor. 
8   from  bottom,  read  in  and  wrong /or 
on  and  money. 

from  bottom,  read  recorded  for  ren- 
dered. 

from  top,  insert  decree  for  the  before 
sale. 
2   from  top.  read  receive  for  recover. 

from  bottom,  read  receipt /or  right. 

trom  bottom,  read  though  for  if. 

from  top,*  read  defeat  for  defend. 


Page 

Sect. 

Line. 

322, 

8. 

3 

325, 

27, 

7 

328, 

51, 

14  A  15 

335, 

92a, 

2 

340, 

35, 

7 

378, 

91, 

3 

381, 

110, 

6 

384, 

139, 

3 

403, 

103, 

3 

404, 

108, 

7 

430, 

48a, 

3 

457, 

30, 

6 

462, 

8, 

4 

470, 

19, 

13 

498, 

19, 

499, 

45, 

499, 

61, 

501. 

29. 

501. 

30, 

501, 

48, 

501, 

7, 

501, 

32, 

501. 

34, 

505, 

2, 

8 

557, 

62, 

2 

557, 

68, 

5 

564, 

7, 

12 

673, 

99, 

2 

697, 

72, 

598, 

81, 

605, 

61, 

10 

608, 

83, 

700, 

35, 

720, 

18, 

737, 

83, 

757, 

1, 

768, 

33. 

785, 

39, 

3 

805,    214, 


807, 
810, 
823, 
834. 


893, 
905, 


233, 
257, 
387. 
503c, 


319. 
435, 

466, 

622, 


8 
18 


from  bottom,  read  secured /or  several. 

from  lop,  read  assigned  for  assessed. 

from  bottom,  read  refunded  for  re- 
fused. 

from  bottom,  read  donee  for  doner. 

from  bottom,  read  which  for  what. 

from  bottom,  read  verdict  for  evi- 
dence. 

from  bottom,  read  the/or  this. 

from  top,  insert  of  after  endorser. 

from  top,  insert  the  law  of  b^ore  the 
place. 

from  bottom,  retid  when/br  where. 

from  bottom,  insert  made  before  do- 
fence. 

from  top  (of  page),  read  very  for 
may. 

from  bottom,  read  se  se  for  esst. 

from  top,  read  arts,  for  acts. 

right  hand  column,  r^ad  oouveyancetf. 

righ  hand  column,  read  divergence. 

right  baud  column,  read  devisee. 

left  hand  column,  omit  within. 

left  hand  column,  insert  within  after 
happen. 

left  hand  column,  read  his/or  her. 

right  hand  column,  after  without  issue 
insert  the  limitation  over. 

right  hand  column,  read  Fet.8ou  v. 
Wright. 

right  hand  column, /or  9  S.  &  M.  read 
9  Simons. 

from  bottom,  read  his  bond  for  this 
bond. 

read  Non  for  Norn  in  the  title  and 
heading. 

from  top.  rearf  continued/or  contained. 

from  top,  read  to  fur  or. 

from  bottom,  read  public/or  parties. 

from  bottom,  read  country/or  contrary 

from  bottom,  read  Illegal /or  urgent. 

from  top,  insert  is  b^ore  sent. 

from  bottom,  read  security /or  surety. 

from  top,  r€ad  then /or  there. 

from  top,  insert  and  there  is  befure 
a  later. 

from  top,  read  setting  up /or  selling. 

from  bottom,  read  Stewart  <o.  Ives,  1 
S.  &  M.  197 /or  lb. 

from  bottom,  read  where /or  when. 

from  top,  read  their/or  this. 

from  bottom,  read  Held  bad  for  Held 
good. 

from  top,  read  Woodaide's  for  Morri- 
son's. 

from  top,  read  Miller's  for  WilsonV. 

from  top,  read  673  for  65. 

from  top,  read  accepted  for  cepteU. 

from  top,  insert  between  the  and  pur- 
chaser these  tDords  seller  should 
believe. 

from  top,  read  fioat /or  flat 

from  top  (of  page),  read  made  no  for 
made  on. 

from  bottom,  read  Judgment  for  in- 
junction. 

from  top,  omit  of  after  morning. 
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I.  Pleas. 

X.  Htfwframtd. ^ ^ ^  x 

a.  Pleas  to  th*  writ m....»  a 

J,  WfunraM^rMio..^ »  j 

4.  Plent  under  the  Act  re^fuiring  maker*  and 

endorsers  to  be  sued  jointly 4 

II.  What  is  abatable  matter » » 5 

III.  How  many  pleas  allowed,  and  miscellaneous........  9 

I.  Fleas  in. 

1.  How  framed. 

1.  Sarwi,    Courts   do   not   favor   dilatory 

?»leas,  and  require  the  utmost  exactness  in 
raming  them ;  and  if  the  prayer  in  the  plea 
be  that  '*  the  declaration  and  writ  should  be 
quashed,"  when  it  should  be,  "  whether  the 
defendant  should  be  compelled  to  answer," 
Ac,  the  plea  will  be  bad;  West  Feliciana 
B,  R.  Co.  V.  Johnson  5  H.  273 ;  Babcock 
V.  Scott,  I  H.  100.  They  must  be  technically 
correct  in  form  and  substance ;  Babcock  v. 
J^otty  1  U.  100.  And  so  if  a  plea  in  abate- 
ment  to  an  attachment  commence,  ''and  the 
said  defendant  by  his  attorney  comes  and 
makes  known  to  the  court  here,  that  the 
attachment  was  wrongfully  sued  out,"  &c., 
it  is  bad,  because  not  pleaded  with  proper  de- 
feoce ;  Proskey  v.  ntst^  8  S.  &  M.  7 1 1. 

2.  Pleas  to  the  Writ. 

2.  Same.  A  plea  in  abatement  to  the  writ 
which  avers  that  the  writ  does  not  bear  teste 
of  the  term  next  preceding  that  to  which  it 
is  made  returnable,  is  defective,  unless  it  also 
aver  that  the  writ  was  not  sued  out  within 
five  days  of  the  term  next  succeeding  its  is- 
suance ;  Hurst  V.  Strong,  1  H.  123.  If  there 
be  no  seal  of  court  on  the  writ,  and  no  state- 
ment in  it  that  there  is  no  seal,  it  will  be 
abated;  Phans  v.  Conner,  3  S.  &  M.  87.  But 
it  is  no  ground  of  abatement  to  the  writ  that 
there  is  a  variance  between  the  declaration 
and  the  endorsement  of  the  cause  of  action 
on  the  writ,  as  to  the  date  of  the  note  sued 
on ;  lb.  But  it  is  essential  that  the  amount 
actually  demanded  should  be  endorsed  on  the 
writ  (see  H.  &  H.  577,  {  f))\  an  endorsement 
of  the  amount  of  the  note  only  will  not  do  ; 
but  the  court  may  in  its  discretion  allow  an 
amendment  to  the  endorsement;  but  if  there 
be  two  defendants,  and  one  plead  to  the 
merits,  there  will  be  no  abatement  as  to  him ; 

1 


Foster  v.  Collins,  5  S.  &  M.  2.59.  And  if  the 
return  on  the  writ  is  attacked  as  untrue  it 
must  be  by  plea  in  abatement ;  a  mere  mo- 
tion to  set  aside  a  return,  and  an  offer  to 
prove  its  falsity  will  not  do;  Mayfield  v. 
Barnard,  43  M.  270. 

8.  When  sworn  to. 

3.  Same.  If  the  abatable  matter  appear 
on  the  record,  the  plea  need  not  be  verified 
by  oath ;  otherwise,  it  must  be  sworn  to,  or 
it  will  he  a  nullity ;  Lillard  v.  Planters' Bank, 
3  Hi.  78.  And  if  the  character  in  which 
plaintiff  sues  be  denied  by  plea  in  abatement, 
the  plea  may  be  stricken  out  as  a  nullity,  un- 
less sworn  to;  Prexvitt  v.  Bennett,  7  S.  & 
M.  101.  (Citing  Templetonv.  Planters*  Bank, 

5  H.  1(59 ;  Vicksburg  Water  Works  Bank 
V.  Waahington,  i  8.  ife  M.  536.) 

4.  Plea  under  the  Act  requiring  Maker  and  En- 
dorser to  be  iued  in  tame  action. 

4.  Same.    Under   the  act  of  1837   (How 

6  Hutch  Code),  requiring  all  the  makers, 
drawers,  acceptors  and  endorsers  of  a  bill 
or  note  resident  in  this  State  to  be  sued  in 
the  same  action,  it  is  not  necessary  that 
the  plaintiff  should  aver  in  his  declaration, 
that  the  parties  not  sued  are  dead,  or  non- 
resident ;  but  if  they  are  alive  and  resident, 
the  objection  must  be  made  by  plea  in  abate- 
nieut;  unless  it  appear  from  the  declaration 
that  they  are  alive  and  resident  in  the  State, 
and  then  the  objection  may  be  made  by  de- 
murrer; Lillard  v.  Planters'  Bank,  3  H. 
78.  The  maker  when  sued  alone  may  plead 
in  abatement,  that  the  endorsers  are  not 
sued  ;  but  if  there  be  two  endorsers  not  sued, 
and  he  plead  in  abatement  that  one  is  a  resi- 
dent, and  say  nothing  as  to  the  other,  the 
plea  will  be  good,  for  in  that  case  it  will  be 
presumed  that  the  other  is  a  non-resident; 
Stevenson  v.  Walton,  2  8.  &  M.  262.  But  it 
is  now  held  that  the  party  primarily  liable, 
cannot  plead  in  abatement  the  non-joinder 
of  a  party  secondarily  liable;  McOralh  v. 
Hoopes,  4  C.  496 ;  Duncan  v  McNeill,  2  G. 
704.  And  in  an  action  against  the  endorsers 
alone  it  is  no  excuse  for  the  non-joinder  of 
the  maker,  that  a  judgment  has  already  been 
rendered  against  him  on  the  same  cause  of 
action  in  a  separate  suit;  for  this  was  the 
fault  of  the  plaintiff,  and  if  he  has  voluntarily 
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put  it  out  of  his  power  to  comply  with  the 
statute,  the  action  must,  nevertheless,  be 
abated  as  to  the  endorsers;  and  from  this  it 
results,  if  the  holder  get  a  judgment  against 
the  maker  in  a  separate  action  a^rainst  him, 
the  endorsers  being  residents,  and  liable  to 
be  sued  in  that  action,  they  are  released ; 
Agricultural  Bank  v.  Harris,  2  S.  &  M.  463. 
But  in  that  case,  the  endorsers  when  sued 
afterwards  alone,  must  plead  the  non-joinder 
of  the  maker  in  abatement  under  oath ;  a 
special  plea  in  bar,  setting  np  the  defence 
without  being  sworn  to,  is  a  nullity;  Rodgers 
V.  Hunter,  8  S.  &  M.  640.  But  this  act  does 
not  apply  where  the  note  has  never  been  en- 
dorsed ;  in  such  case  the  holder  may  sue  one 
or  more  of  the  makers  of  a  joint  note  in  the 
same  action,  and  omit  the  others ;  llwmpson 
V.  Planters'  Bank,  2  S.  &  M.  476  j  Crump  v. 
Wooten,  41  M.  611. 
See  Action,  15,  et  seqa 

II.  What  is  Abatable  Hatter. 

5.  Same,  The  right  of  the  trustees  of  the 
16th  section  to  sue,  cannot  be  questioned  by 
plea  in  abatement ;  such  a  plea  would  amount 
<»uly  to  nul  tiel  corporation,  which  is  bad  as 
only  amounting  to  the  general  issue;  Car- 
michael  v.  Trustees,  Sfc,  3  H.  84.  A.nd  that 
the  plaintiff  is  liable  as  a  maker  of  the  note 
suea  on,  is  matter  in  bar  and  not  of  abate- 
ment; Stone  V.  Brooks,  6  H.  373.  The  de- 
fense to  an  action  on  a  note,  that  it  has 
been  assigned  to  the  plaintiff  by  a  bank  in 
violation  of  the  statute  of  1840,  prohibit- 
ing banks  to  assign  their  credits  and  choses 
in  action  can  only  be  made  by  plea  in  abate- 
ment ;  Planters'  Bank  v.  Sltarpe,  4  S.  &  M. 
17 ;  Lanier  v.  Trigg,  6  id.  €41 ;  Commercial 
Bank  of  Columbus  v.   Thompson,  7  id.  443. 

6.  Nominal  plaintiff:  Dead.  If  the  no- 
minal plaintiff  be  dead  when  the  suit  is  com- 
menced in  his  name,  it  will  be  abated;  and 
the  objection  may  be  made  at  any  time  and 
in  any  manner — no  plea  in  abatement  being 
necessary ;  Humphreys  v.  Irvine,  6  S.  &  M. 
205.  Still  the  usee  may  prevent  abatement 
by  an  amendment  substituting  the  name  of 
the  administrator  of  the  nominal  plaintiff; 
Denton  v.  Stephens,  3  G.  194.  But  the  stat- 
ute, H.  C.  842,  provides,  that  where  an  action 
at  law  has  been  commenced  in  the  name  of 
one  for  the  use  of  another,  **the  same  shall 
not  abate  by  the  death  of  the  nominal  plaintiff, 
but  shall  proceed  to  final  judgment,  Ac,  as  if 
brouirht  in  the  name  of  the  party  for  whose  use 
the  action  is  brought  ;'*  and  in  case  of  the  death 
of  the  usee  before  final  judgment,  "it  shall 
be  lawful  for  the  administrator,  &c.,  of  such 
usee  to  be  entered  on  the  records  and  papers, 
in  place  of  the  usee."  Under  this  statute  it 
was  held,  that  when  the  usee  dies,  and  the 
nominal  plaintiff  still  survives,  the  cause  might 
proceed  to  final  judgment  in  the  name  of  the 
nominal  plaintiff;  for  the  usee  is  not  a  party 
plaintiff,  but  is  only  treated  as  such  in  case 
the  nominal  plaintiff  dies ;  hence  if  the  usee 
dies,  a  judgment  rendered  in  his  name  "  for 
the  use  aforesaid  "  will  be  good.  And  so  the 
rule  is,  that  when  either  the  nominal  plain- 


tiff or  usee  dies  after  the  suit  commences,  the 
suit  may  proceed  to  judgment  in  the  name  of 
the  other  (Citing  4  S.  &  M.  352) ;  Lee  v.  Gar- 
diner, 4  C.  521 ;  Holt  v.  Briscoe,  W.  1,  9. 
See  Action,  10. 

7.  Misjoinder ,  In  actions  ex  contractu, 
if  several  be  sued  as  joint  contractors,  and 
one  of  the  defendants  is  not  a  joint  con- 
tractor, this  is  matter  of  abatement  to  the 
whole  suit ;  Gasquet  v.  I'Va/ier,  7  S.  &  M.  313. 

8.  Plea  to  character  of  party  suing.  An 
objection  that  the  plaintiff  caimot  sue,  or 
sues  by  an  improper  name,  must  be  made  by 
plea  in  abatement;  it  cannot  be  raised  by 
demurrer ;  Hudson  v.  Poindexier,  42  M.  304. 

m.  How  many  Pleas   allowed,  and  Mis- 
cellaneons. 

9.  Same,  Two  distinct  pleas  in  abate- 
mrnt  may  be  pleaded  to  the  same  action; 
Pharis  v.  Conner,  3  S.  &  M.  87;  for  the 
statute  allowing  a  defendant  to  plead  as 
many  pleas  in  bar  as  he  shall  choose,  al- 
though some  of  them  may  be  to  the  party  or 
to  the  character  of  the  party  suing,  embraces 
pleas  in  abatement ;  James  v.  Dowell,  7  S.  &  M. 
333  But  this  statute  though  allowing  pleas 
in  abatement  and  pleas  in  bar  to  be  filed  to- 
gether, requires  them  to  be  filed  at  the  same 
time ;  and  if  a  plea  in  abatement  be  filed  at  one 
term,  and  a  plea  in  bar  at  another,  the  latter 
will  be  a  waiver  of  the  former  (James  y.  Dow- 
ell,  supra,  declared  not  inconsistent  with  this); 
Alliston  V.  Lindsey,  12  S.  &  M.  656.  See 
Deans  v.  McKinstry,  2  S.  &  M.  213. 

10.  Confession  and  waiver  of.  If  the 
plaintiff  obtain  leave  to  amend  his  declaration 
after  plea  in  abatement  filed,  this  is  a  con- 
fession of  the  plea,  and  disposes  of  it;  so  if 
the  defendant  plead  in  bar  after  pleading  in 
abatement,  it  is  a  waiver  of  the  plea  in  abate- 
ment ;  Webster  v.  Tieman,  4  H.  352.  S.  P. ; 
Duncan  v.  McNeill,  2.  G.  704;  and  if  he 
plead  in  bar,  it  is  a  waiver  of  abatable  matter  ; 
Simmons  v.  Thomas,  43,  M.  31. 

See  Pleading,  182. 

11.  Practice,  Under  the  statute  (H.  &  E, 
585),  in  case  of  the  death  of  a  joint  plaintiff 
or  of  a  joint  defendant,  it  is  unnecessary  to 
enter  a  formal  judgment  of  abatement  as  to 
the  decedent ;  it  is  sufficient  if  his  death  be 
suggested  on  the  record  j  Sprawles  v.  Barnes, 
1  S.  &  M.  629. 

12.  Attachment,  A  plea  in  abatement  to  an 
attachment,  controverting  the  grounds  upon 
which  it  is  sued  out,  is  allowable ;  James  v. 
Dowell,  7  S.  &  M.  333. 

And  if  the  plea  in  abatement  be  sustained, 
the  attachment  will  be  quashed,  notwithstand- 
ing  the  defendant  has  replevied  the  property 
attached;  Montague  v.  Gaddis,  8  (a.  453. 
See  Attachmr.nt,  93,  et  seq, 
13    When  filed  and  disposed  of.    Under 
the  Act  of  1840,  a  plea  in  abatement  should 
be  disposed  of  at  the  appearance  term  ;  and 
I  if  not,  and  it  be  withdrawn  at  the  trial  term, 
I  the  defendant  will  not  be  allowed  to  plead 
!  further  without  an  affidavit  of  merits;  Col- 
I  hou7i  V.  Grimes,  3  C.  47. 

14.  I*]ffect  of  abatement.    The  abatement 


Digitized  by 


Google 


ACCORD  AND  SATISFACTIOK— ACTION,  L 


3 


of  a  suit  is  a  cpmplete  terroination  of  it,  and 
it  is  thenceforth  to  be  considered  as  having 
answered  no  beneficial  purpose,  and  it  can 
therefore  have  no  effect  on  a  subsequent 
salt  litigated  between  the  same  parties  on  the 
same  cause  of  action  j  Crane  v.  FVench,  9 
G.  503. 

15.  Plea  c^er  declaration  amended.  An 
amended  declaration  becomes  to  all  intents  a 
new  declaration,  and  the  defendant,  though 
he  has  pleaded  to  the  merits  of  the  original, 
may  plead  either  in  abatement  or  in  bar  to 
the  amended  declaration ;  Shaw  v.  Brown^ 
42  M.  309. 

See  Legacies. 

JUcord  md  ^HHsfnctioti. 

1.  Whai  is.  To  constitute  an  accord  and 
satisfaction,  the  agreement  mnst  not  be 
merely  executory,  but  it  mnst  be  executed 
and  accepted  as  such ;  Barnes  v.  Lo^/d,  1 
U.  584;  Ouion  v.  Doherty,  43  M.  538. 
Bat  if  the  agreement  or  promise  is  itself  ac- 
cepted as  satisfaction,  and  be  such  that  it 
can  be  enforced  by  an  action,  it  is  good  as  an 
accord  and  satisfaction,  though  without  per- 
formance. Thus,  where,  to  an  action  of  tres- 
pass quare  dausum  f regit,  the    defendant 

E leaded,  that  since  the  institution  of  the  suit, 
e  compromised  with  the  plaintiff  for  the 
trespass  coraplaioed  of,  and  thereupon  agreed 
to  pay  him  therefor  (on  a  day  named)  the  sum 
of  $36  in  full  satisfaction  thereof,  and  to  be 
responsible  for  all  the  costs  up  to  that ;  and 
that  in  conformity  with  the  agreement  on  the 
day  named  for  payment,  be  tendered  the  sum, 
$86  and  costs,  which  the  plaintiff  refused ;  it 
was  held  the  plea  was  good ;  Heim  v.  Car- 
ron,  11  S.  &  M.  361. 
See  Pleading,  I2\a. 

2.  Same.  Whenever  a  contract  not  being 
a  bill  of  exchange  or  promissory  note,  has 
been  broken,  and  one  of  the  parties  has  be- 
come liable  to  an  action  for  the  breach,  the 
caase  of  action  can  only  be  discharged  by 
a  release  under  seal,  or  by  an. agreement 
between  the  contracting  parties,  that  some- 
thing shall  be  given  or  done  on  the  one  side 
and  received  on  the  other,  in  satisfaction  of 
the  debt  or  damages  resulting  from  the 
breach,  and  by  the  execution  or  fulfilment 
of  the  agreement  through  the  gift,  perform- 
ance and  acceptance  of  the  thing  agreed  to  be 
given  or  done,  termed  in  law  accord  and 
satisfaction.  Hence  a  mere  verbal  promise 
or  declaration  of  the  creditor  that  he  would 
not  require  payment  of  the  debt,  is  not  good 
as  a  release,  nor  as  an  accord  and  satisfac- 
tion ;  but  it  seems  when  the  debt  is  evi- 
denced by  bill  or  note,  the  delivery  by  the 
creditor  of  the  bill  or  note  to  the  debtor, 
accompanied  by  a  declaration  that  he  for- 
gives the  debt,  or  would  not  require  payment, 
would  be  a  valid  executed  gift  of  the  debt, 
and  a  release  of  it;  Young  v.  Power j  41 
M.  197. 

See  Relbasb,  5. 


3.  N'o  bar  to  writ  of  error.  An  accord  and 
satisfaction  is  no  bar  to  a  writ  of  error,  since 
the  judgment  may  be  reversed  notwithstand- 
ing payment  or  satisfaction ;  perhaps  the 
rule  would  be  different  where  the  judgment 
is  for  real  estate ;  as  in  such  case  a  party  has 
no  right  to  mantain  error  after  havingparted 
with  his  interest  in  the  property;  Gordon 
V.  Gibbs,  3  S.  &  M.  473. 

4.  Part  payment  of  dtbt.  An  agreement 
to  accept,  or  the  actual  acceptance  of  a  less 
sum  than  the  amount  due  on  a  liquidated  and 
undisputed  debt,  after  its  maturity,  is  not  a 
payment  of  the  debt,  nor  valid  as  an  accord 
and  satisfaction.  But  this  rule  is  technical 
and  a  very  slight  additional  consideration 
will  support  the  agreement ;  hence  if  the 
debtor  pay  a  less  sura  at  a  place  different  from 
the  one  where  the  debt  is  payable,  the  ex- 
pense and  risk  of  remitting  the  money  to  such 
place  may  be  a  sufficient  consideration  to 
support  the  agreement  of  the  creditor  to  ac- 
cept a  less  sura  in  satisfaction  of  the  whole. 
Therfore  when  a  debtor  owing  a  debt  payable 
in  this  State  makes  an  agreement  with  his 
creditor  that  the  latter  would  accept  a  less 
sum  in  New  York  in  payment  of  the  whole 
debt,  and  In  pursuance  tnereof  sends  the  money 
to  New  York,  and  the  creditor  there  attached 
it  and  refused  to  accept  it  as  agreed  in  satis- 
faction of  the  whole  debt,  it  was  held,  that 
it  was  a  good  accord  and  satisfaction  and  the 
debt  was  extinguished  ;  Jones  v.  Perkins^  7 
0.  139. 

5.  What  is  :  Case  in  judgment.  Where  a 
creditor  takes  from  his  debtor  a  receipt  for  the 
amount  due  him,  in  which  the  debtor  agrees  to 
invest  the  amount  in  property  for  the  creditor, 
this  is  a  satisfaction  of  the  original  debt, 
and  the  debtor  is  liable  only  in  the  receipt ; 
Richardson  v.  Futrell,  42  M.  525. 

See  Chancery,  sub-division  Account. 

Recount  ^hhi. 

See  Contract,  78  to  80. 
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I.  Legal  title  necessary. 
1.  Same,  A  legal  right  in  the  plaintiff 
to  the  matter  in  dispute  is  the  necessary 
foundation  of  every  action  at  law;  Wilson  v. 
McElroy,  2  S.  &  M.  241 ;  Beard  v.  Griffin, 
10  S.  &  M.  586;  NeioeU  v.  Fisher,  2  C.  392 ; 
Dowell  V.  Brown,  13  S.  &  M.  43 ;  Eckford  v. 
Hogan,  44  M.  398.  And  when  the  suit  is  on 
a  written  instrument,  the  plaintiff  must  have 
the  legal  title,  though  he  be  the  equitable 
assignee,  and  the  defendant  after  the  assign- 
ment expressly  promised  the  plaintiff  to  pay 
it  to  him ;  Beard  v.  Griffin,  supra.  Thus 
when  the  book-keeper  of  a  deceased  obligee 
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arter  his  death,  assigned  a  bund  to  the  plain- 
tifif,  and  the  obligor  afterwards  expressly 
promised  to  pay  it  to  the  plaintiff  before  he 
took  it,  and  there  was  no  administrator  of 
the  obligor,  it  was  held  that  an  action  on  it 
could  not  be  maintained  by  the  assignee; 
Beard  v.  Oriffin,  supra.  Also,  if  the  payee 
has  endorsed  a  note,  the  endorsee  cannot  bring 
an  action  on  it  in  the  name  of  the  payee 
for  his  use.  The  whole  interest  of  the  payee 
passes  to  the  endorsee  by  the  endorsement; 
but  if  the  note  had  come  back  to  the  payee  in 
the  course  of  trade,  or  he  had  taken  it  up,  he 
could  have  strucv  out  his  endorsement  and 
sued  on  it  in  his  own  name ;  Lake  v.  Hastings, 
2  0.  490.  And  the  plaintiff  must  have  the 
legal  title,  not  only  at  the  trial,  but  at  the 
commencement  of  the  suit,  though  he  was 
then  the  owner  of  the  entire  equitable  inte- 
rest, and  procured  the  naked  legal  title,  after 
action  brought,  by  endorsement  from  the 
payee ;  Eckford  v.  Hogan,  44  M.  H98 ;  Dowell 
V.  Brown,  13  S.  <&  M.  43.  Nor  will  the  plain- 
tiff be  able  to  recover  on  the  common  counts, 
when  he  has  only  the  equitable  title;  lb. 
And  the  legal  title  must  remain  in  plaintiff 
till  the  tritd ;  and  hence,  if  he  endorse  the 
note  sued  on  in  the  interim,  he  cannot  re- 
cover ;  Scott  v.  Metcalf,  13  S.  &  M.  563. 
But  the  owner  of  personaltv,  entitled  to  its 
possession,  may  sue  at  law  for  its  recovery, 
though  a  mere  naked  le^al  title  may  be  out- 
standing; Fairly  v.  Fairly,  9  G.  280. 

la.  now  defence  of  want  of  legal  title  made. 
Under  the  general  issue  the  defendant  may 
show  the  plaintiff's  want  of  legal  title  and 
interest  in  the  suit.  By  that  plea,  if  the  suit 
be  in  the  name  of  the  payee,  the  defendant 
admits  only  the  execution  of  the  note,  and 
that  plaintiff  is  payee ;  he  does  not  admit 
that  plaintiff  has  any  interest  or  title  in  the 
note ;  Lake  v.  Hastings,  2  0.  490. 

2.  Equitable  Intereiti. 

2.  Same.  The  owner  of  the  legal  title  may 
sue,  though  he  has  no  beneBcial  interest  in  the 
suit;  Ackerma7i  v.  Cook,  5  (i.  262  ;  Anderson 
V.  Williams,  2  C.  684 ;  Eckford  v.  H-.gan,  44 
M.  398.  Courts  of  law  will  recognize  equitable 
interests  in  the  various  securities  for  the  pay- 
ment of  money,  and  give  every  aid  to  them 
consistent  with  their  modes  of  procedure ;  but 
in  all  cases  where  assistance  is  given,  the  dis- 
tinction between  legal  and  equitable  titles  is 
rigidly  observed,  and  in  no  case  has  a  party 
holding  only  an  equitable  title  been  allowed 
to  sue  in  his  own  name,  but  he  must  always 
sue  in  the  name  of  the  party  holding  the  legal 
title;  Aiidtrson  V,  Wnliams,  supra. 

Whilst  it  is  no  dele  nee  to  an  action  that 
the  plaintiff  having  the  legal  title,  has  no 
beneficivil  interest  in  the  suit,  yet  in  such 
action  payments  to  or  set-offs  against  the 
party  beneficially  interested  will  be  allowed; 
HUhcock  V.  Otvcn,  44  M.  799. 

3.  Same.  The  ri>'hts  of  the  equitable 
owner  of  the  various  securities  for  ine  pay- 
ment of  money,  are  recognized  to  a  limited 
extent  in  courts  of  law,  and  these  courts  will 
give  them  every  aid  cvmsistent  with  their 
established  modes  of  procedure.     The  right 


of  the  equitable  assignee  to  nse  the  name  of 
the  person  holding  the  le$ral  title  for  the  col- 
lection of  the  money  may  be  investigated,  and 
if  found  not  to  exist,  a  recovery  will  be  de- 
feated. In  such  case,  however,  the  legal  title 
is  not  drawn  in  question,  but  only  the  right 
of  the  party  claiming  the  equitable  interest 
to  put  in  issue  the  legal  title  of  his  assignor, 
is  the  point  in  controversy.  Hence,  it  is  a 
good  replication  to  a  plea  of  former  recovery 
interposed  to  an  action  in  the  name  of  A.  for 
the  nse  of  B.,  that  the  former  suit  was  in  the 
name  of  A.  for  the  use  of  C,  and  that  it  was 
decided  against  the  plaintiff,  because  B.  (the 
present  usee)  and  not  C.  (the  usee  in  the  for- 
mer action)  nad  the  equitable  interest  in  it; 
Field  V.  Weir,  6  C.  56.  But  if  it  appear  that 
the  assignment  from  the  nominal  plaintiff  to 
the  usee  is  void,  this  is  no  objection  to  the 
action,  as  in  that  view  the  beneficial  interest 
would  remain  with  the  plaintiff;  and  has  not 
been  transferred  to  another  not  joined  in  the 
action  as  usee ;  Lee  v.  Gardiner,  4  C.  521. 
But  if  the  possession  of  the  usee  of  the  in- 
strument sued  on  be  bona  fide,  a  court  of  law 
will  not  inquire  into  the  nature  and  extent 
of  his  interest ;  Holcomb  v.  Mason,  6  G.  698. 

n.  Usees  and  Nominal  Flaintifb. 
See  Nominal  Plaintiffs. 

4.  Same:  Usee.  An  action  may  be  brought 
on  a  judgment  in  the  name  of  the  nominal 
plaintiff  who  recovered  it  for  the  use  of  the 
assignee  of  the  person  who  was  usee  in  the 
first  action,  though  the  assignment  were  made 
before  the  rendition  of  the  judgment ;  Lee  v. 
Gardiner,  4  C.  521. 

5.  Same.  An  action  on  a  sheriff's  bond  for 
a  failure  to  pay  over  money  collected  by  him 
on  execution,  may  be  maintained  in  the  name 
of  the  governor,  for  the  use  of  the  assignee  of 
the  creditor,  because  the  bond  itself  contains 
a  stipulation  to  pay  to  the  plaintiff  or  his 
assignee ;  but  for  this  stipulation,  the  plain- 
tiff in  the  judgment  and  execution  would  be 
the  proper  usee,  since  the  assignee  would 
not  have  a  legal  title ;  Matthews  v.  Baily, 
3C.  33. 

6.  Same:  Usee  in  replevin  and  detinue. 
An  usee  is  not  allowable  in  an  action  of 
detinue,  and  if  one  be  inserted  in  the  dec- 
laration, the  insertion  will  be  impertinent, 
and  treated  as  surplusage;  Hundly  v. 
Huckner,  6  S.  &  M.  70;  Brown  v.  Thomas,  4 
C.  286;  Leev.  Gardiner,^  C.  521;  Fierce 
V.  Twitchell,  41  M.  344.  And  so  in  replevin, 
the  insertion  of  the  usee's  name  will  not  be 
error,  but  it  will  make  him  no  party  to  the 
action,  and  if  judgment  be  for  defendant,  it 
must  be  against  the  plaintiff  and  not  against 
the  usee  ;  Pearce  v,  Twitchell,  41  M.  344. 

See  Trespass,  22.  Rrplevln.  14. 

7.  Usee  brouuht  in  by  replication  to  a  pica. 
When  a  suit  has  been  brought  in  the  name 
of  the  payee  of  a  note,  and  it  is  pleaded  that 
the  note  has  been  assigned  to  another :  and 
to  this  it  is  replied,  that  the  suit  is  brought  and 
prosecuted  for  such  assignee's  use,  this  does 
not  make  such  assignee  a  party  to  the  suit, 
and  if  judgment  be  renderea  for  plaintiff  and 
he  die,  it  cannot  be  enforced,  as,  in  case  of 
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an  action  bronght  and  so  named  in  the  decla- 
ration, for  the  use  of  another,  without  revi- 
vor ;    Peck  V.  Ingraham,  6  C.  246. 

8.  Usee  generally.  The  usee  is  the  real 
plaintiff,  and  all  bonds  required  by  law  of  the 
plaintiff,  including  an  attachment  bond,  may 
be  executed  by  him ;  Grand  Gulf  Railroad 
and  Banking  Co,  v.  Conger^  9  S.  A;  M.  50ft. 
The  nominal  plaintiff  may,  however,  file  a  bill 
of  discovery  against  the  defendant  at  law; 
Minor  V.  Gaw,  11  S.  &  M.  822.  And  a  bill 
of  discovery  may  be  filed  against  him ;  Watts 
V.  Smith,  2  C.  77. 

9.  Nomiv al plaintiff :  Powers  of.  The  nom- 
inal plaintiff  has  no  right  to  settle  or  com- 
promise the  suit;  Emmmis  v.  MyerSy  7  H. 
STiS.  The  court  will  not  allow  him  to  con- 
trol the  suit;  Eckford  v.  Hngan,  44  M.  398. 

\(\.Same:  Deathof  If  the  nominal  plaintiff 
be  dead  when  the  suit  is  commenced,  it  will 
be  abated,  but  abatement  may  be  prevented 
by  amending  in  the  name  of  the  administra- 
tor; Denton  v.  Stephens,  3  U.  194.  And 
by  statute,  if  he  die  pending  the  action,  it 
may  proceed  to  judgment  in  the  name  «»f  the 
usee ;  Humphreys  v.  Irvine,  6  S.  &  M.  205. 
And  this  rule  applies  where  a  bank  is  nomi- 
nal plaintiff,  and  the  corporation  be  dissolved 
pending  the  suit.  It  will  progress  to  judg- 
ment and  execution,  as  in  case  of  death  of  a 
nominal  plaintiff  who  is  a  natural  person ; 
Grand  Gulf  Bank  v.  Jeffers,  12  S.  &  M.  486. 

See  Abatkment,  6. 

11.  Same:  As  a  witness.  The  nominal 
plaintiff  if  willing  to  testify,  is  a  competent 
witness  for  defendant,  but  he  is  not  compelled 
to  testify  against  his  will,  and  hence,  a  bill 
of  discovery  may  be  filed  against  him. 
The  defendant  is  not  obliged  to  wait  before 
filing  the  bill  for  him  to  refuse  to  testify 
(B/M7i^e//v.  Fati^/ian,  12  S.  &M.  625;  Coop- 
wood  V  Foster,  lb.  718;  Smith  v.  Francis^ 
7  id.  .507,  as  to  his  competency ;  and  Watts  v. 
^mith,  2  0.  77,  as  to  a  bill  of  discovery) ; 
and  he  may  also  file  a  bill  of  discovery  at 
law ;  Minor  v.  Gaw,  II  S.  &  M.  322 ;  and 
a  bill  of  discovery  may  be  filed  against  him; 
Watts  V.  Smith,  2  0.  77.  He  is  competent 
OS  a  witness  in  his  own  favor,  to  prove  his 
claim  against  a  deceased  person's  estate ; 
Hedges  v.  Ayddolt,  45  M. 

m.    Joint  Actions. 
When  party  it  dead. 

12.  Joint  actions,  A  joint  action  cannot  be 
maintained  against  a  surviving  maker  of  a 
promissory  note,  and  the  executor  of  a  de- 
ceased one  ;  Poole  v  McLeod,  1 S.  &  M.  391 ; 
contra,  Steen  v.  Finley,  3  C.  535.  But  in  an 
action  against  two  or  more  joint  obligors  in  a 
writing  obligatory,  if  one  die  pending  the  suit, 
it  may  be  revived  against  the  executor  of  the 
deceased  obligor,  and  proceed,  thus  revived, 
to  final  judgment  against  both  :  and  it  seems 
if  one  be  dead  when  suit  is  commenced,  his 
legal  representative  and  the  survivor  may  be 
sued  in  the  same  action ;  Henderson  v.  Tal- 
bert,  5  S.  &  M.  109.  But  if  there  be  error  in 
bringing  a  suit  against  the  executor  of  a  de* 


ceased  joint  obligor,  and  the  survivor,  it  will 
be  cured  by  the  statute  of  jeofails,  if  a  ver- 
dict be  rendered  without  objection ;  Brad- 
ford V.  Curlee,  41  M.  558. 

12  a.  Joint  action  in  favor  of  husband  and 
wife.  A  joint  action  cannot  be  maintained 
for  a  claim  due  the  wife  as  her  separate  es- 
tate and  for  a  claim  dne  the  husband,  though 
these  separate  rights  grow  out  of  the  same 
transaction  ;  Harvey  v.  Edington,  3  C.  22. 

13.  Joint  action  by  partners.  Under  the 
statutes  of  this  State  making  all  promissory 
notes  joint  and  several,  a  member  of  a  partner- 
ship to  whom  a  note  is  made  payable,  may  be 
co-plantiff  in  an  action  on  a  note  made  by 
another  firm  of^which  he  was  a  n^ ember, 
provided  the  action  be  not  brought  against 
him,  but  only  against  his  copartners  in  the 
firm  which  made  the  note;  Morris  Sf  Hit- 
lery,  7  H.  61. 

14.  Same.  And  sucli  an  action  is  so  far 
not  joint  under  the  statute  that  if  one  of 
the  defendants  sued  as  a  partner  be  shown 
not  to  be  one,  judgment  may  go  against  the 
others :  Fairckild  v.  Grand  Gulf  Bank, 
5  H.  597. 

15.  Actions  under  the  statute  requiring 
makers  and  endorsers,  ^c,  to  be  sued  jointly. 
This  statute  does  not  apply  to  an  action 
on  a  note,  which  has  never  been  endorsed,  so 
as  to  require  all  the  joint  makers  to  be  sued 
in  one  action,  but  in  such  case  the  holder 
may  sue  any  one  or  more  of  the  makers  of  a 
joint  and  several  promissory  note,  and  omit 
the  others,  even  though  the  omitted  party  be 
a  principal,  and  the  party  sued  a  surety ; 
Crump  V.  Wooten.  41  M.  611;  Thompson 
V.  Planters'  Bank,  2  S.  &  M.  476. 

16.  Same.  This  act  applies  only  to  the 
remedy  and  does  not  affect  the  right ;  and  hence 
is  applicable  to  actions  brought  after  its 
passage  on  bills  and  notes  made  and  en- 
dorsed before  its  passage  ;  Rappelye  v.  Hill, 
4H.  295. 

17.  Same:  Suit-  against  endoiser.  The 
endorser  may  be  sued  alone,  if  the  maker  be 
a  non-resident  of  the  State ;  Bullitt  v. 
Thatcher,  5  H.  689. 

18.  Sime :  Dismissed  as  to  one  party.  It  is 
error  .to  dismiss  the  action  against  the  maker 
and  take  judgment  against  the  endorser  ; 
Boush  V.  Smith,  2  S.  &  M.  512.  And  the 
rule  is  the  same  if  the  maker  die :  since  his 
personal  representative  in  that  event  should 
be  made  a  party  defendant.  But  if  process 
cannot  be  served  on  the  maker,  the  mle  ^s 
different;  Smith  v.  Crutcher,  5  C.  45.5.  It 
is  not  error  to  discontinue  as  to  the  maker, 
unless  the  record  show  that  he  is  a  resident 
of  the  State ;  Pod  v.  Hill,  44  M.  306.  But 
the  action  may  be  dismissed  as  to  the  en- 
dorser and  prosecuted  to  judgment  against 
the  maker  ;  Kirk  v.  Seawell,  2  S.  &  M.  571. 
And  so  a  suit  may  be  instituted  against  the 
maker  alone,  omitting  the  endorser,  for  the 
joining  of  the  endorser  is  no  benefit  to  the 
maker,  who  is  primarily  liable,  but  an  injury 
as  it  increases  costs.  The  object  of  the 
statute  being  to  protect  the  parties  second- 
arily Uable  from  compulsory  payment  of  the 
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debt  nnd  costs  of  suit,  until  the  parties  lia- 
ble before  them  and  resident  in  the  State, 
are  prosecuted  to  insolvency;  MrGrath  v. 
Hoopes,  4  C.  496 ;  overrnling  WelU  v.  Pat- 
ttrsoHf  7  H.  32,  in  which  the  contrary  was 
held.  If,  however,  the  holder  sue  the  maker 
alone,  nnd  get  judgment  against  him ;  it 
seems  this  would  release  the  endorsers,  for  if 
they  were  afterwards  sued  they  could  plead 
in  abatement  that  the  maker  was  not  sued, 
and  it  would  be  no  answer  to  the  plea  that 
judgment  was  already  rendered  against  him 
on  the  note,  ard  he  could  not  be  sued ;  Agri- 
ndtural  Bank  v.  Harris,  2  S.  &  M.  463 ; 
Eogers  v.  Hunter,  8  S.  &  M.  640.  ^  But  if 
the  endorsers,  being  resident  in  the  State, 
when  the  maikers  were  sued,  and  were  after- 
ward sued  in  another  State,  or  if  when  sued 
here,  the  maker  against  whom  the  judgment 
had  already  been  rendered,  had  become  a 
non-resident,  or  if  judgment  were  rendered 
in  favor  of  the  maker  on  a  ground  of  defence 
existing  alone  between  him  and  the  endorser, 
would  the  rule  apply  ? 
See  Abatement,  4.    Pleading,  46. 

19.  Same :  Does  not  apply  to  attachments. 
The  statute  requiring  makers,  e^idorsers,  Ac, 
to  be  sued  jointly,  does  not  apply  to  proceed- 
itigs  by  attachment ;  and  the  creditor  may  pro- 
ceed by  attachment  against  one  of  the  parties 
to  the  bill  or  note,  who  is  in  the  condition 
which  makes  him  liable  to  attachment,  without 
proceeding  against  the  others ;  Crump  v. 
Wonten,  41  M.  611. 

IV.  Money  had  and  received. 

20.  Money  had  and  received.  The  action 
for  money  had  and  received  is  founded  on  all 
the  equitable  circumstances  between  the 
parties;  and  consequently  in  order  to  recover 
m  this  form  of  action,  the  plaintiff  must  show 
that  he  has  eouity  and  good  conscience  on 
his  side ;  and  tne  law  will  raise  a  promise  by 
defendant  to  pay  to  the  plaintiff  money  which 
defendant  has  received,  and  to  which  the 
plaintiff  had  a  clear  equitable  right.  Hence, 
where  plaintiff  in  a  judj:ment  sold  for  costs, 
tendered  the  redemption  money  within  the 
proper  time  to  the  purchaser,  and  the  latter 
refused  it,  and  afterwards  collected  the  money 

from  the  defendant  in  the  judgment,  the 
plaintiff  will  be  entitled  to  recover  the  money 
so  collected  in  this  form  of  action  {  Legard 
V.  Gholson,  2  C  692. 

And  it  is  no  answer  to  this  action  that 
the  person  paying  the  money  had  notice 
of  plaintiff's  right  to  it.  and  therefore  paid  it 
in  his  own  wrong;  for  in  such  case  the 
plaintiff  has  his  election  to  sue  either  the 
)arty  wrongfully  paying,  or  the  party  wrong- 
ully  receiving  the  money  ;  Jb. 

21.  Same.  The  action  for  money  had  and 
received  will  lie  in  fuvor  of  an  endorser,  who 
has  paid  the  note  against  the  maker.  It  is 
in  tne  nature  of  a  bill  in  equity,  and  equal 
and  exact  justice  between  the  parties  should 
be  done  by  it;  and  hence  in  such  an  action 
only  what  the  endorser  has  actually  paid  can 
be  recovered  by  it ;  RavHingn  v.  Pvmdexltr, 
14  S.  &  M.  66. 


f: 


See  Monet  had  and  received,  1,  2,  3. 
PLEADmo,  30. 

V.  Actions  of  Assumpsit,  Debt,  and  Ex  delicto. 

22.  Assumpsit,  Will  not  lie  on  a  sealed 
instrument;    Pierce  v.  Lacy,  1  C.  193. 

See  Pleading,  44,  et  seq, 

23.  Debt,  The  action  of  debt  may  be  main- 
tained when  the  sum  demanded  is  certain,  or 
is  capable  of  being  reduced  to  a  certainty  : 
Lee  V.  Gardiner,  4  C.  521.  In  this  action  the 
plaintiff  is  not  limited  in  his  recovery  to  the 
demand  in  the  declaration,  but  may  recover 
any  amount  he  is  legally  entitled  to,  not  ex- 
ceeding the  damages  laid ;  Hudson  v.  Potn- 
dexter.  42  M.  304. 

See  Pleading,  49,  49a. 

24.  Same.  In  a  suit  against  an  administra- 
tor on  his  bond  by  a  creditor,  for  devastavit 
in  not  paying  his  judgment,  that  judgment  is 
the  foundation  of  the  action,  notwithstanding 
by  our  statute  the  judgment  has  no  longer 
the  effect  of  being  an  admission  of  assets  by 
the  administrator;  and  being  the  foundation 
of  the  action,  debt  will  lie;  Lee  v.  Gardiner, 
supra, 

25.  Ex  delicto.  Where  an  action  ex  delicto 
is  founded  on  a  contract,  this  contract  must 
be  proven  as  alleged;  TtUt  \,McLeod,  3H. 
223. 

26.  Same,  The  character  of  an  action,  as 
to  whether  it  is  in  tort  or  founded  on  a  con- 
tract, is  to  be  determined  rather  from  the 
nature  of  the  grievance  complained  of,  than 
from  the  form  of  the  declaration ;  Heirn  v. 
AtcCaughan,  3  G.  17,  S.  P. ;  M  0.  J.  ^  G,  N, 
R.  R.  Co,  V.  Hurst,  7  id.  660. 

27.  Same,  An  action  against  a  common 
carrier  for  a  failure  to  stop  his  vessel  at  a 
particular  place,  and  take  on  board  the  plain- 
tiff as  a  passenger,  according  to  previous 
notice  given  to  the  public  by  advertisement, 
is  founded  in  tort ;  lb, 

28.  Same,  An  action  against  a  Railway  Go. 
for  damages  occasioned  by  a  failure  to  stop 
the  train  at  a  station,  and  put  off  a  passenger 
there,  may  b^  considered  as  founded  in  tort, 
unless  a  special  contract  appear  very  clearly 
to  be  the  gravamen  of  the  action ;  N.  0.  J.  Sf 
G,  N,  K,  R,  Co.  V.  Hurst,  7  G.  660^ 

VI.  Actions  on  Statutes. 

29.  Same.  W^here  an  action  does  not  lie  at 
common  law,  but  is  given  by  statute,  it  is 
necessary  to  show  by  averments  in  the  de- 
claration, that  it  is  founded  on  the  statute 
and  comes  within  its  purview ;  Scott  v.  Peebles, 
2  S.  &  M.  546.  But  when  the  action  was  for 
slander  under  the  statute,  making  actionable 
words  '*  which  were  in  their  common  accep- 
tation considered  as  insults,  and  lead  to  vio- 
lence and  a  breach  of  the  peace,"  it  was  held, 
that  the  allegation  in  the  declaration,  that 
the  defendant  spoke  the  words  complained 
of  **  contrary  to  the  statute,  with  a  view  to 
insult  the  plaintiff  and  to  lead  him  to  com- 
mit a  breach  of  the  peace,"  brought  the  case 
within  the  statute  ;  lb. 

See  Plradhio.  41. 

30.  Same:     Statutory  remedy,    A  mode 
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prescribed  in  the  charter  of  a  corporation  for 
a  work  of  internal  improvement  for  asvessing 
damages  to  the  owner  of  land  occasioned  by 
its  constraction,  is,  without  any  express  words 
to  that  effect  in  the  charter,  exclnsive  of  the 
remedy  which  would  otherwise  exist  at  com- 
mon law ;  Broxon  v.  Beatty,  5  (t.  227. 

31.  Same,  The  statute  which  allows  a 
ebtor  certain  property  exempt  from  seizure 
dnd  sale  under  execution  or  attachment,  pro- 
aides,  that  if  any  officer  shall  levy  on  such 
vxempt  property,  the  debtor  shall  have  an 
ection  of  trespass,  or  on  the  case,  for  the  in- 
anry ;  this  remedy  is  not  exclusive,  and  in 
jcase  of  an  illegal  levy  •  n  personalty,  the 
debtor  may  maintain  replevin  for  its  specific 
recovery;  Mosely  v.  Anderson^  40  M.  49. 

32.  Same:  Qui  tarn  action  v.  Probate 
Clerk  for  issuing  marriaqe  licences.  The 
qui  tarn  action  given  by  the  statute  against 
the  probate  clerk  for  issuing  a  marriage 
license  for  the  marriage  of  a  minor,  does  not 
lie,  where  the  minor  at  the  time  of  the  issu- 
ance was  not  a  resident  of  the  State ;  Bales 
V.  Stokes,  40  M.  56. 

VII.  MiscellaneoTis. 

33.  AssuTnpstt,  use  and  occupation.  An 
action  for  use  and  occupation  does  not  lie,  ex- 
cept where  the  relation  of  landlord  and  tenant 
exists  either  expressly  or  by  implicaiion, 
being  an  action  ex  contractu^  it  cannot  be 
supported  where  there  is  no  pretence  of  a 
contract  and  certainly  not  where  the  land  is 
held  adversely  to  plaintifiF  by  the  defendiint ; 
Scales  V.  Anderson,  4  C.  94.  Yet  an  action 
ex  contractu  has  sometimes  been  maintained 
against  a  trespasser  in  cases  where  the  avails 
of  the  trespass  or  occupation,  as  money  had 
and  received  to  plaintiff's  use,  and  not  the 
trespass  or  occupation  itself,  is  the  gist  of  the 
action.  In  such  cases  the  plantiff  may  waive 
the  tort  and  sue  in  assumpsit  for  money  had 
and  received ;  lb. 

34.  Two  actions  or  suits  for  same  cause. 
A  pending  action  of  unlawful  detainer  is  no 
bar  to  an  action  fo-  use  and  occupation  of 
the  same  premises,  because  :  1st.  The  gist  of 
the  action  of  unlawful  detainer  is  to  recover 
possession  of  the  premises,  and  the  rent  is 
merely  incidental,  and  2d.  The  amount  of 
the  rent  recoverable  in  the  proceeding  of  un- 
lawful detainer  could  not,  under  the  statute, 
exceed  $50 ;  Scale  v.  Anderson.  4  C.  94. 

35.  Same :  Suit  in  equity  in  rem  no  bur  to  an 
action  at  law  in  personam.  It  is  no  defence 
to  an  action  against  an  endorser,  that  a  suit 
is  pending  in  equity  to  collect  the  same  debt 
by  enforcing  the  vendor's  lien ;  nor  that  the 
maker  is  solvent  and  able  to  pay  the  debt ; 
Speight  v.  PoHer,  4  0.  286.  And  the  vendor 
may  sue  the  vendee  at  law,  and  proceed  in 
equity  against  him  to  enforce  the  lien  for  the 
purchase  money.  The  remedies  are  separate 
and  distinct,  the  one  being  in  personam  and 
the  other  in  rem, ;  Payne  v.  narrell,  40  M. 
498;  but  if  both  suits  were  to  enforce  a  per- 
sonal responsibility,  they  could  not  be  main- 
tained;  lb. 

See  ATTACBMKirr,  104. 


36.  Same :  Power  nf  chancery  to  compel 
election  of  two  suits.  The  power  of  compelling 
a  plaintiff  to  make  an  election  as  to  which  he 
will  prosecute  of  two  suits  brought  by  him 
against  the  same  defendant,  for  the  same 
subject-matter  is  in  a  court  of  equity  ;  Lau- 
rau^sini  v.  Carqnette,  2  C.  151. 

37.  Statute  allowing  one  year  after  reversal 
to  bring  new  action.  If  upon  the  reversal  in 
this  court  of  a  judgment  for  plaintiff,  a  judg- 
ment he  entered  here  on  a  verdict  for  defend- 
ant, the  judgment  so  entered  will  be  final  and 
conclusive,  and  the  statute  which  allows  one 
year  after  reversal,  in  which  to  bring  a  new 
action,  does  not  apply  to  such  a  case ;  Wilkes 
V.  Coopwomh  10  G.  348. 

38.  Action  on  Inst  note.  An  action  at  law 
may  be  maintained  on  a  lost  note  (not  made 
so  as  to  be  regulated  by  the  commercial  law) 
because,  under  our  statute  the  maker  would 
be  protected  if  the  note  should  turn  out  to  be 
in  the  hands  of  a  bona  fide  endorsee ;  and  so 
if  the  note  be  destroyed,  for  in  the  last  case, 
it  could  not  get  into  the  hands  of  an  endorsee. 
In  such  cases  no  indemnity  is  necessary,  and 
actions  at  law  may  be  maintained  ;  Wuford 
V.  Board  of  Police  of  Holmes  Co,,  44  M.  579  ; 
aark  V.  Reed,  12  S.  &  M.  554. 

^dminisfrntor  nd  ^atligenduiif. 

Appointment  of  except  in  cases  specially 
enumerated  in  the  statute,  is  void. 

See  Probate  Codrt,  41,  216.  Executor 
AKD  Administrator,  22,  23. 


^dtmrnttg. 


1.  Juri.3diction  of  State  courts.  The  State 
courts  have  no  jurisdiction  to  enfprce  a  mar- 
itime lien  by  a  proceeding  m  rem,  and  the  St  ate 
Legislatures  have  no  authority  to  create  mar- 
itime liens  ;  Dever  v.  Steamer  Hope,  42  M. 
715. 

2.  Same :  Work  and  labor  on  water  craft. 
Work  and  labor  on  a  steamboat  does  not 
create  a  maritime  lien,  and  a  debt  so  con- 
tracted cannot  be  enforced  by  a  proceeding  in 
rem  in  a  State  court,  if  the  vessel  exceed  ten 
tons  in  burden,  and  be  engaged  in  the  com- 
merce between  two  States.  (Citing  and  com- 
menting on  Allen  v.  Newberry,  21  How.,  S.  C. 
244;  McGnirev,  Card,  Id.  248;  The  Closes 
Taylor,  4  Wallace,  411 ;  Tlie  Hine  v.  Trevor, 
Id.'555;  The  Belfast,  7  Wallace,  624.) 

1.  When  matter  of  opinion.  An  admission 
of  a  party  which  amounts  only  to  a  state- 
ment of  his  opinion  that  he  is  legally  liable 
to  a  certain  extent,  upon  a  contract,  cannot 
have  the  effect  to  change  or  alter  his  liability 
upon  the  contract  as  the  law  fixes  it.  Par- 
ties are  not  bound  by  mistaken  opinions  ex- 
pressed by  them  as  to  their  legal  obligations ; 
Stamps  V.  Bush,  7  H.  256.  But  when  a 
positive  and  absolute  acknowledment  of  lia- 
bility for  the  acts  of  his  co-administrator  is 
made  by  one  cognizant  of  all  the  facts,  and 
entirely  competent  to  form  an  opinion  as  to 
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the  extent  of  his  liability  (as  by  a  lawyer  of 
eminence),  The  acknowledgment  is  conclu- 
sive, unless  it  be  shown  affirmatively  that  it 
was  founded  on  mistake  ;  Juries  y,  Lawson^ 
10  G.  791. 
See  Evidence,  2  to  33. 


^dvHtuemmt. 


See  Descent  and  Distribution,  35  to  39. 

1 .  What  in — m ust  come  from  intestate  who 
must  part  with  all  his  interest  in  it.  To  con- 
stitute an  advancement  which  the  statute  of 
distributions  requires  to  be  brought  into 
hotch-pot.  the  provision  must  proceed  from 
the  intestate  himself;  a  gift  from  the  sepa- 
rate estate  of  the  intestate's  wife  will  not  do, 
though  that  estate  were  settled  on  the"  wife  in 
consideration  of  marriage;  Callender  v. 
McCreary,  4  H.  356.  And  it  is  essential 
also  that  the  intestate  should  have  parted  in 
his  lifetime,  with  all  his  interest  in  the  pro- 
pertv  or  money,  to  the  distributee ;  a  aebt 
due  by  the  distributee  to  the  intestate  is  not 
an  advancement,  but  remains  a  debt  still, 
unless  it  be  shown  that  the  intestate  in  his 
lifetime  released  the  debt.  Hence,  where  the 
proof  shows  merely  that  the  distributee 
received  from  a  third  person  a  sum  of  money 
for  the  intestate,  which  he  never  paid  over, 
it  will  not  show  an  advancement ;  Crosby  v. 
Covinaton,  2  0.  619. 

2.  If  intended  as  an  absolute  gift,  no  ad- 
vancement. And  if  the  father  give  a  sum  of 
money  to  a  trustee  for  the  use  of  his  child  and 
declare  it  to  be  an  absolute  gift,  and  not  an 
advancement,  it  cannot,  on  the  father's  death, 
be  brought  into  hotch-pot,  but  the  child, 
notwithstanding  the  gift,  will  be  entitled  to 
his  full  share  in  his  father's  estate  ;  Slack  v. 
Slack,  4  C.  287. 

3.  Hotch-pot  —  child  advanced  not  com- 
pellable to  bring  his  portion  into.  W  here  an 
advancement  is  made  by  the  father  to  his  child, 
the  portion  advanced  becomes  the  absolute 
property  of  the  child,  subject  only  to  the 
condition  that  on  the  father's  dying  intes- 
tate, the  child,  if  he  elects  to  claim  distribu- 
tion of  the  father's  estate  must  bring  his  ad- 
vancement into  hotch-pot ;  but  if  the  child 
be  satisfied  with  what  ne  has  received,  it  is 
not  in  the  power  of  the  administrator,  or  the 
other  distributees  to  compel  him  to  refund, 
and  take  a  new  share  in  the  estate  ;  Phillips 
V.  McLaughlin,  4  0.  592. 

4.  Advancement  not  chargeable  to  admire 
istrator.  An  advancement  when  brought 
into  hotch-pot  is  chargeable  to  the  distribu- 
tee but  not  to  the  administrator,  so  as  to 
increase  the  assets  in  his  hands  for  distribu- 
tion ;    French  v.  Davis,  9  G.  167. 

5.  Widow  not  affected  by  The  distributive 
share  of  the  widow  is  not  affected  in  any  way 
by  advancements  made  to  the  children ; 
Jackson  v.  Jackson,  6  0.  674*;  Whitley  v. 
Stephenson,  9  G.  113. 

6.  Purchase  of  land  by  father  in  name  of 
child.  The  purchase  by  the  father  of  land  in 
the  name  of  tne  child  is  primafadenn  advance- 
ment, and  though  voluntary  is  irrevocable ; 


Lislqf  v.  HaH,  3  0.  245 ;  Oee  v.  Gee,  3  G. 
190. 

See  Parent  and  Child,  2.  Trusts,  28, 
28a. 

7.  Purchase  in  name  of  wife.  A  purchase 
by  the  husband  in  the  name  of  the  wife  is  an 
advancement  to  her,  and  her  title  is  good 
against  him  and  his  voluntary  grantees; 
Fatheree  v.  Fletcher,  2  G.  265. 

See  Trusts,  28,  28a. 

Adverse  ^assessiati^ 

See  Limitation  of  Actions. 

I.  Whether  a  question  of  law  or  feet i 

II.  What  possession  is  adverse 3 

111.  What  possession  is  not  advene 10 

IV.  Color  of  title 16 

V.  Kxtent  of  adverse  possession 19 

VI.  How  acquired  and  lost at 

VII.  Must  be  continuous 34 

1.  Whether  a  Qnestion  of  Law  or  Fact 

1.  Rule  07*  this  subject.  No  precise  rule 
can  be  laid  down  as  to  what  is  adverse  pos- 
st'ssion ;  it  is  a  question  to  be  determined  by 
the  jury  under  instructions  from  the  court ; 
Ford  V.   Wiisnn,  6  G.  490. 

2.  Same.  What  constitutes  adverse  pos- 
session is  a  question  of  law ;  but  the  inten- 
tion of  the  possessor  is  a  question  of  fact  for 
the  jury;  Magee  v.  Magee,  8  G.  138.  It  is 
rather  of  a  question  of  fact  than  of  law ; 
Grafton  v.  Grafton,  8  S.  &  M.  77.  It  is 
peculiarly  a  matter  for  the  court  and  jury, 
and  when  that  question  is  pending  in  a  court 
of  law,  a  court  of  chancery  will  not  with- 
draw it  from  determination  there ;  Hunting- 
ton V.  Allen,  44  M.  654. 

11.  What  Possesaion  is  Adverse. 

3.  Notorious  occupation.  Visible  and 
notorious  occupation  with  intent  to  claim 
against  the.  world,  constitutes  adverse  pos- 
session ;  Ford  V.    Wilson,  6  G   490. 

4.  Notorious  acts  of  ownership.  So  will 
any  visible  acts  of  ownership  exercised  over 
land,  which  from  their  nature  indicate  noto- 
rious claim  of  property  in  it,  if  continued 
for  a  long  time  with  the  knowledge  of  the 
owner,  and  without  interruption  from  him ; 
lb.  The  possession  is  presumed  to  be  in- 
subordination to  the  title  ;  it  is  hence,  incum- 
bent on  the  possessor  to  show  it  is  adverse, 
by  provincr  either  that  the  owner  had  actaal 
notice  of  nis  adverse  claim  and  possession,  or 
that  his  occupancy  and  user  were  so  open, 
notorious  and  inconsistent  with,  as  well  as 
injurious,  to  the  right  of  the  owner,  as 
from  these  facts  to  raise  a  presumption  of 
such  knowledge  on  the  owner's  part.  This 
presumption  is  violent  where  the  whole  tract 
18  occupied  and  enclosed;  but  where  on  the 
boundary  between  the  owner  and  the  posses- 
sor, the  latter  occupies  a  narrow  strip,  which- 
may  as  well  be  attril>uted  to  accident  as  de- 
sign, knowledge  of  the  adverse  claim  will 
not  be  presumed ;  Alexander  v.  Polk,  10  G. 
737,  S.  P.;  Huntington  v.  Allen,  44  M.  654. 

5.  When  actual  occupancy  not  neces- 
sary. Neither  actual  occupancy,  residence 
nor  cultivation,  is  necessary  to  constitute  ad- 
verse possession  when  the  property  is  so 
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situated  as  not  to  admit  of  permanent  nseful 
improvement:  ifajrec  v.   Magee,  8  G.    138. 

6.  Same :  Case  t7*  judgment.  The  locus  in 
quo  was  in  defendant's  possession  twelve 
jears  under  claim  of  title,  which  was  known 
to  the  owner.  The  improvements  were  then 
destroyed  by  fire,  and  there  was  no  actual 
occupancy  for  six  yea^,  then  the  buildings 
were  repaired,  and  actual  occupancy  again 
commenced ;  but  during  this  six  years  the 
defendant's  claim  was  open  and  notorious  in 
the  neighborhood  ;  Held,  that  the  possession 
was  adverse  during  the  whole  period  ;  lb, 

7.  Claim  of  title  may  he  either  avowed 
or  constructive.  A  disseisin  and  adverse 
holding  is  an  actual,  visible  and  exclusive 
appropriation  of  the  land,  commenced  and 
continued  under  a  claim  of  right,  openly 
avowed,  or  under  a  constructive  claim 
arising  from  the  circumstances  attending  the 
appropriation  ;  Magee  v.  Magee,  8  G.  138. 
A  devise  of  land  by  the  mortgajree  is  a  claim 
of   title ;   Koldheim  v.  Harrison,  .5  G.  4.o7. 

8.  Same :  Case  in  judgmtrnt.  Where  it 
appeared  that  defendant's  ancestor  had  been 
in  nndi8tnrbed  possession  of  the  land  for 
twenty-five  years,  and  on  his  death  his  heirs 
hod  continued  the  possession  for  seven  vears 
before  the  suit  was  brought,  and  that  defen- 
dant's ancestor  had  made  permanent  and  valu- 
able improvements  and  cultivated  the  soil,  it 
was  hela  that  the  jury  were  fully  warranted 
in  finding  the  possession  adverse  ;  Magee  v. 
Magee,  supra. 

9.  Same :  Case  in  Judgment,  The  open 
and  notorious  possession  of  land  for  twenty- 
five  years,  commencing  under  a  parol  agree- 
ment to  purchase,  in  pursuance  of  which  the 
purchase  money  was  paid,  and  the  erection  of 
permanent  improvements,  greatly  exceeding 
in  value  the  unimproved  of  the  Jand,  clearly 
constitutes  an  adverse  holding,  and  vests  the 
title  in  the  possessor;  lb.  And  so.  where 
the  defendant  went  into  possession  two  years 
before  the  death  of  the  owner  from  whom  he 
claimed,  and  then  administered  on  the  owner's 
estate,  which  was  insolvent,  without  apply- 
ing the  locus  in  quo  to  the  payment  of  debts, 
and  both  the  intestate  and  defendant  were 
members  of  the  same  family  and  it  was  gen- 
erally understood  in  the  family  and  amoLg 
the  neighbors,  during  the  lifetime  of  the  in- 
testate, that  he  had  sold  to  defendant;  this, 
after  the  lapse  of  thirty  years,  was  held  to 
be  suflScient  evidence  that  the  possession  in 
the  lifetime  of  the  intestate  was  adverse; 
Grafton  v.  Grafton,  8  S.  &  M.  77.  And 
so  if  a  gnardian  return  by  mistake  his 
own  property  as  belonging  to  his  ward,  and 
80  treat  it  for  eight  years,  he  will  be  barred 
from  setting  up  a  claim ;  Magee  v.  Keegan, 
6  G.  244. 

m.  What  Possession  is  not  Adyerse. 

10.  Without  claim  of  title.  Possession 
of  land  without  claim  of  title  is  not  adverse  ; 
Adams  v.  Guice,  1  G.  397  ;  Snodgrass  v. 
Andrews,  1  G.  472. 

11.  Possession  of  vendee.  Possession  of 
vendee  under  a  title  bond  is  nut  adverse  till 


payment  of  purchase  money ;  Ih.  Or  the 
making  of  a  deed ;  Benson  v.  Stewart,  1 
G.  49. 

11a,  Possession  under  a  parol  sale.  Where 
the  vendee  of  land,  under  a  parol  contract, 
goes  into  possession  and  makes  improve- 
ments, and  when  notified  of  the  invalidity  of 
the  sale  and  of  the  vendor's  rights,  makes 
no  claim  to  the  land,  but  onlv  to  compensa- 
tion for  the  improvements,  ana  always  claims 
to  hold  under  the  vendor,  his  possession  is 
not  adverse  to  the  vendor.  And.  if  the  land 
be  sold  under  execution  against  the  vendee, 
and  bought  by  another  who  never  goes  into 
possession,  it  is  still  not  adverse.  If  the 
purchaser  at  sheriff's  sale,  however,  go  into 
possession,  an  adverse  possession  will  then 
commence ;  McClanahan  v.  Barrow,  5  C  664. 
But  if  the  possession  continue  for  twenty- 
five  years  with  open  and  notorious  claim  of 
title,  and  the  possessor  erect  valuable  im- 
provement*, it  is  adverse,  though  under  a 
parol  snle  ;  Magee  y.  Magee,  8  G.  138. 

116.  Possfssion  by  co-parceners.  Where 
one  of  the  distributees  of  an  estate  holds  all 
the  personalty,  and  there  is  no  administrator, 
the  possession  will  uot  be  adverse  to  the 
other  distributees ;   Wood  v.  Ford,  7  0.  57. 

12.  When  mortgagee^ s  ponsession  becomes 
adverse.  The  possession  of  the  mortgaged 
premises  by  the  mortgagee,  nnder  an  agree-' 
ment  to  apply  the  rents  and  profits  to  the 
satisfaction  of  the  mortgage  debt,  does  not 
become  adverse  to  the  mortgagor,  until  the 
debt  is  fully  discharged  from  that  source ; 
Anding  v.  Davis,  9  G.  n74. 

13.  busbaud's  vendee  of  wife*s  land 
not  adverse  possessor.  The  possession  of  the 
wife's  realty,  in  which  the  husband  has  a  cur- 
tesy, by  a  ])urchase  in  fee.  Irom  the  husband, 
is  not  adverse,  but  in  subordination  to  the 
wife,  and  if  continued  long  enough,  will  bar 
in  favor  of  the  wife  an  outstanding  title  in  a 
stranger ;  Griffln  v.  Sheffield,  9  G.  359,  S. 
P. ;  Day  v.  Cochran,  2  0.  261. 

14.  Same.  And  such  possession  after  the 
husband's  death  is  not  adverse  to  the  wife,  if 
she  be  living,  nor  to  her  heirs  if  she  be  dead. 
And  the  purchaser  being  a  tenant  at  suffer- 
ance to  hi  r,  cannot  purchase  in  an  outstand- 
ing title  without  first  surrendering  posses- 
sion ;  lb. 

15.  Claim  of  title  without  possession,  A 
mere  claim  of  title  unaccompanied  by  posses- 
sion IS  not  adverse  possession  ;  there  must  be 
occupation  with  intent  to  claim  against  the 
true  owner ;  Magee  v.  Magee,  8  G.  138. 

IV.  dolor  of  Title. 

16.  Defective  deed,  A  defective  deed  is 
color  of  title ;  Hanna  v.  B.enfro,  3  G.  125 ; 
Nash  V.  Fletcher,  44  M.  609. 

17.  Void  deed,  A  void  deed  is  color  of 
title;    Wdbom  v.  Anderson,  8  G.  15.5. 

18.  Deed  from  a  party  having  no  title.  A 
deed  from  a  party  who  appears  never  to  have 
had  any  title  is  color  of  title ;  lb, 

V.  Extent  of  Adverse  Possession. 

19.  Intruder,  The  adverse  possession  of  a 


Digitized  by 


Google 


10 


AFFIDAVIT.— ALIENS. 


mere  intruder  without  color  of  title,  extends 
only  to  the  bonndaries  of  his  actual  occupa- 
tion ;  Welborn  v.  Anderson,  8  G.  155. 

20.  Under  color  of  title.  An  adverse  pos- 
session under  color  of  title  extends  to  all 
the  tract  embraced  in  the  deed,  though  only 
a  part  be  enclosed ;  lb.  and  Banna  v.  Kenfroj 
3G.  125. 

V.  How  acquired  and  lost. 

21.  How  acquired.  Possession  of  land  by 
an  entry  with  intent  to  hold  it;  Harper  v. 
Tapley,  6  G.  506. 

22.  How  lost.  It  is  lost  by  leaving  it  with 
iDttiit  lu  abandon  it;  Ih. 

23.  Same.  Possession  is  net  lost  by  a  mere 
rf^mtjvul,  if  the  party  have  color  of  title,  and 
by  Li.^  acts  manifests  an  intention  to  claim 
and  Dse  it;  lb, 

71.  Must  be  oontinnons. 

24.  Must  be  continuous  and  unviter- 
rupteiL  An  adverse  possession  must  be  con- 
tiimou.'*  and  uninterrupted  for  the  whole 
period  prescribed  by  the  statute ;  Tegarden 
V.  Curpmte^\  7  G.  404;  Nixon  v.  Porter,  9 
G.  401. 

25.  Same,  And  where  there  is  no  actual 
occ!ii|iii.ncy.  there  must  be  an  exercise  of 
owner.^hip  and  control  over  the  premises  for 
thnt  pL*riod;   Tegarden  y.  Carpenter j  supra, 

25«.  Same:  Case  in  judgment.  Hence 
where  it  appeared  that  the  defendant's  ven- 
dor vntuted  the  premises  a  short  time  before 
ht*  sold  10  defendant,  and  before  the  latter 
torkk  [lossession,  and  it  did  not  appear  that 
dufiiJi:  ibis  period  either  of  them  exercised 
owiierslrlp  and  control  over  the  land,  it  was 
beld  that  the  adverse  possession  was  not 
eontimums,  and  the  two  possessions  could 
uot  Ite  added  together;  lb. 

2fj.  Two  adverse  possessions  added  to- 
Qeiht^r.  JSeveral  adverse  possessii-us  of  dif- 
fercui  persons  may  be  added  together  if  they 
be  ci>utJjiuous  and  uninterrupted;  but  if 
there  be  any  period  of  time  between  them, 
in  which  the  possession  was  not  adverse, 
only  ibe  adverse  possession  occurring  after 
this  cun  be  counted  ;  Benson  v.  Stewart^ 
1  G.  4\K  S.  P  ;  Huntington  v.  Cotton,  2  G. 
2fr3 ;  Tegarden  v.  Carpenter,  7  G.  404.  And 
the  ruli!  is  the  same  as  to  personalty;  Wiite 
Y.  Graves,  2  C.  166. 

Bm  Limitation  of  Actions,  35,  36,  38,  39, 
40,  4m  to  42. 

1.  Form  of.  It  is  not  necessary  that  the 
a^imt  skould  sign  his  affidavit.  It  is  suffi- 
cient [\  the  officer  taking  it  certify  that  ihe 
afliant  look  the  proper  oath  ;  Yeizer  v.  Burke, 
3  S.  k  M.  439 ;  Redus  v.  Wofford,  4  id.  579. 

2.  Same.  Every  affidavit  taken  in  the  pro- 
gress of  a  suit  must  bear  upon  its  face,  some- 
where, the  title  of  the  suit,  and  a  reference 
to  the  proceedings  to  which  it  is  intended  to 
apply ;  and  when  it  is  taken  before  an  officer 
CiinQne^J  in  the  execution  of  his  duties  to  a 
particular  district  or  county,  it  must  appear 


that  it  was  made  within    such    district  or 
county ;  Saunders  v.  Erwin,  2  H.  732. 

3.  Who  may  take  and  certify.  By  art. 
222,  p.  516  of  Rev.  Gode  of  185ii,  any  judge 
of  a  Court  of  Record,  a  clerk,  or  his  deputy, 
member  of  Board  of  Police,  justice  of  the 
peace,  master  or  commissioner  in  chancery, 
IS  authorized  to  administer  oaths,  and  to  take 
and  certify  affidavits  •*  whenever  the  same 
may  be  necessary  or  proper,  in  any  proceed- 
ing in  any  court,  or  under  any  law  of  this 
State;"  and  the  fee  is  twenty-tive  cents  for 
each  affidavit  so  taken  and  certified. 

See  Slavery  and  Constitutional  Law,  and 
Shaw  V.  Brown,  6  G.  246  ;  Mitchell  v.  Wells, 
8  G.  235 ;  Heim  v.  Bn'dault,  8  G.  209. 


See  Principal  and  Aqknt. 


^grUttttmaJ  ^tetf. 


1.  What  it  protects  from  execution :  Enrol- 
ment. A  contract  for  an  agricultural  lien 
under  the  Act  of  18th  February,  1867,  can  only 
take  eflfect  as  against  a  prior  judgment,  froni 
the  date  of  the  enrolment  of  the  contract.  All 
of  the  crop  which  may  have  matured  and  been 
gathered  before  such  enrolment,  becamj 
thereby  liable  to  the  judgment  lien,  and  a 
subsequent  enrolment  will  not  defeat  it. 
And  the  rule  is  the  same  though  the  creditor 
having  the  agricultural  lien  furnished  all  the 
supplies  by  which  the  crop  was  raised  ;  How- 
ard V.  Simmons,  43  M.  75. 

See  Slavery  and  International  Law. 

1.  Rights  of.  It  is  only  by  Virtue  of  the 
municipal  law  of  each  Stale  or  nation,  or  the 
law  of  civilized  nations,  which  is  a  part  of 
the  municipal  law  of  each,  that  aliens  have 
any  rights  beyond  the  jurisdiction  of  the 
domicile  of  their  birth ;  Heim  v.  Bridault,  8 
G.  209. 

2.  Status  of.  All  aliens  who  are  not  friends 
are  enemies.  Alien  enemies  are  1st,  tempo- 
rary, or  such  as  may  become  friends  again ; 
2d,  specially  permitted,  or  commorant  in  the 
enemies  country  at  the  time  of  the  suspension 
of  amity;  or  3d,  perpetual  enemies,  or  all 
savage  and  barbarian  tribes  who  liave  no 
social,  commercial,  or  diplomatic  relations 
with  other  nations,  and  who  do  not  recognise 
the  obligations  of  international  law  and 
comity ;  lb, 

3.  Rights  of  alien  enemies.  Alien  en- 
emies (except  such  as  are  specially  per- 
mitted) are  incapable  of  acquiring  any  right 
to  property,  or  maintaining  any  action  in  this 
State  ;   lb. 

1.  When  wife  is  entitled  to,  The  wife  is 
entitled  to  alimony  upon  a  divorce  a  vin- 
culo for  the  husband's  adultery ;  Armstrong 
V.  Armstrong,  3  G.  279. 
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2.  Extent  of.  And  in  this  case,  her  con- 
duct beiD^  unexceptionable,  she  was  allowed 
one-third  of  the  husband's  estate ;   Jb. 

3.  When  not  entitled.  If  she  be  guilty  of 
adaltery,  she  is  not  entitled  to  alimony  ; 
Holmes  v.  Holmes.  "W.  474. 

See  Marbiaoes  and  Diyobge,  26  to  33. 

^UerHtion  of  l^niingS. 

See  Bills  of  Kxchanob,  &c.,  226,  et  seq, 

1.  Effect  of.  If  the  name  of  an  obligor  be 
erased  from  a  bond  by  the  obligee,  it  is  a 
material  alteration,  and  makes  the  bond  void, 
as  to  a  co-obligor  not  consenting  thereto ; 
L<tve  y.  Shoape,  W.  508.  And  the  alteration 
of  a  promissory  noie,  without  the  maker's 
consent,  by  inserting  therein  a  place  of  pay- 
ment, invalidates  the  note;  Oakeyy,  Wilcox, 
3  H.  330.  But  if  the  note  be  delivered  in 
blank,  as  to  the  time  of  pavment,  the  holder 
may  fill  it  up,  and  such  alteration  will  not 
avoid  the  note;  nor  will  an  alteration  made 
by  the  holder  with  consent  of.  the  maker ; 
Wilson  V.  H^derson,  9  8.  &  M.  37.5. 

2.  When  made  hy  a  stranger.  A  material 
alteration  made  in  a  deed  or  other  instrument, 
without  the  knowledge  or  privity  of  the 
grantee,  obligee,  payee,  or  holder,  does  not 
change  or  affect  its  legal  operation;  Croft 
V.  White,  7  G.  4.0.5. 

3.  Can  have  no  effect  in  favor  of  party 
making  it.  When  a  party  to  a  contract  gets 
possession  of  it,  and  without  the  consent  of 
the  other  party,  erases  his  own  name,  this 
does  not  rescind  the  contract;  one  party 
alone  cannot  thus  rescind ;  City  of  Natchez 
y.  Minor,  9  8.  A  M.'544. 

4.  As  to  date  of  alteration;  h(/w  deter- 
mined. Whether  an  alteration  apparent  on 
the  face  of  an  instrument  was  made  before 
or  after  its  execution,  is  a  question  to  be 
determined  by  the  jury,  from  all  tlie  evi- 
dence ;  Coml  §•  R.  R.  Bk.  of  Vicksburg  v. 
Lum,  7  H.  414 ;  Wilson  v.  Hendersony  9  S. 
&  M.  375. 

4a.  Rule  as  to  materiality.  When  an  al- 
teration makes  a  writing  speak  a  language 
different  in  legal  effect  from  that  which  it 
origrinally  spoke,  it  is  material,  otherwise  it  is 
not.  Thus,  where  a  note  dated  in  1859 
was  altered,  by  inserting  after  the  con- 
sideration of  loaned  money,  the  words 
•'in  gold,"  the  alteration  is  immaterial, 
as  it  can  have  no  effect  to  change  the  legal 
obligation  of  the  contract  as  it  was  by  the 
law  then  in  existence,  payable  only  in  gold,  and 
the  alteration  only  expresses  what  the  law 
implies ;    Bridges  v.  Winters,  42  M.  136. 

46.  Difference  between  alteration  and 
spoliation.  When  the  change  in  the  writing 
is  done  by  the  owner,  it  is  called  alteration  ; 
when  it  is  done  by  a  stranger,  without  the 
owner's  consent,  it  is  a  spoliation  ;  lb. 

5.  Presumptions  as  to  alterations.  The 
general  presumption  indulged  in  favor  of 
fairness  and  aptinst  frand  in  transactions, 
would  ordinarily  throw  the  burden  of  proof 
on  the  party  alleging  the  illegal  alteration; 
ComL  ^  R.  R.  Bk.  of  Vicksburg  v,  Lum, 


supra  feut  this  rule  does  not  apply  when 
negotiable  paper  appears  on  its  face,  to  have 
been  materially  altered.  In  that  case,  the 
holder  must  show  that  it  was  done  under  cir- 
itumstiinces  legal  and  proper ;  Coml.  ^  R.  R. 
Bk.  V.  Lnm,  supra;  Ellison  v.  Mobile  j' 
Ohio  R.  R..  7  a.  572  ;  Croft  v.  White,  7  G. 
4J>5 ;  sed  aliter  where  it  is  on\y  probable  from 
nn  inspection  of  the  instrument,  that  it  has 
been  changed  materially;  Mobile  §*  Ohio 
R  R  Co.  V.  Ellison,  7  G.  572.  If,  however, 
the  alteration  be  against  the  interest  of  the 
holder  of  negotiable  paper,  the  presumption 
^that  it  was  altered  bv  him  after  deliveir,  is 
*very  much  weakened,  if  not  destroyed,  as 
when  the  alteration  postpones  the  time  of 
payment ;  Wilson  v.  Henderson,  9  S.  &  M. 
375 ;  and  if  there  be  no  other  proof,  than  that 
the  alteration  appears  to  be  prejudicial  to 
the  holder,  this  alone  will  authorize  the  jury 
to  find  that  it  was  done  with  the  maker's 
consent;  lb. 

6.  Province  of  court  and  jury  as  to.  The 
effect  of  an  alteration,  when  it  is  established, 
is  for  the  court  and  not  for  the  jury  to  de- 
termine ;  Flill  V.  Calvin,  4  H.  231. 

See  further  on  this  subject,  Deed,  sub-di- 
vision Alteration,  8,  83,  84. 

Amendment 

T.  1  imc  for  amendment i 

II.  A nicTKlmcnts  under  pleading  Act  of  1B50 7 

III.  Kficcts  of  amcrdment n 

IV.  Principles  of  allowing  amendments 17 

V.  A mendmcni  of  process 30 

VI.  What  is  an  amendment 34 

I.  Time  for  Amendment. 

1.  Must  be  before  final  judgment.  The 
record  cannot  be  amended  after  final  judg- 
ment ;  Spring  v.  TidwelU  2  G.  63. 

2.  Allowed  after  final  Judgment  set  aside. 
The  defendant's  plea  of  the  general  issue  was 
withdrawn  without  his  consent  or  authority 
and  judgment  finally  taken,  which  was  set 
aside  on  writ  of  error,  coram  nobis,  because 
a  co-defendant  was  dead  when  it  was  entered ; 
and  on  the  cause  being  remanded  to  the 
docket,  the  defendant  applied  for  leaVe  to 
file  non  est  factum  under  oath,  and  sup- 
ported his  application  with  an  affidavit  of 
merits,  and  it  was  allowed :  Held,  the  amend- 
ment was  proper ;  Stephens  v.  Coml.  §•  R. 
R.  Bank  of  Vicksburg,  2  G.  438. 

3.  After  jury  has  taken  the  cause.  A 
motion  to  amend  the  pleading  after  the  cau%e 
has  been  submitted  to  the  jury,  and  anotlier 
cause  called,  is  too  late ;  nor  is  it  any  excuse 
for  not  applying  earlier,  that  the  cause  had 
escaped  the  attention  of  the  attorney ;  Green 

V.  Robinson,  3  H.  105 ;  Newmcm  v.  Foster,  lb. 
383. 

4.  After  pleading  made  up  for  two  years. 
A  fter  the  pleadings  had  been  made  up  for  two 
years,  it  was  held  proper  not  to  allow  the 
(lefendant  to  file  the  plea  of  non  est  factum 
under  oath ;  Henderson  v.  Hamer,  5  U.  525. 
And  so  when  the  defendant  in  attachment 
pleads  to  the  action,  it  is  a  waiver  of  any 
objection  to  the  plaintifi^s  right  to  sue ;  and  he 
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will  not  be  permitted  two  years  after  filing 
such  a  plea,  to  amend  by  pleading  that  the 
plaintiff  is  a  non-resident,  and  not  entitled  to 
sue  in  attachment;  Peters  v.  Finney ,  12  8.  A 
M.  449. 

5.  After  evidence  closed  to  the  jury*  After 
the  evidence  is  closed,  it  is  too  late  to  apply 
to  the  court  to  amend  the  pleadings,  by 
striking  out  the  name  of  the  usee,  and  insert- 
ing in  lieu  thereof,  the  name  of  his  assignee 
in  bankruptcy ;  Burrus  v.  Fisher,  5  C.  418. 

6.  Four  years  after  suit  commenced.  Four 
years  after  the  commencement  of  the  suit  is 
not  too  late  to  apply  for  an  amendment  of 
the  declaration,  so  as  to  make  it  conform  to 
the  proof  made  in  the  deposition  of  a  witness, 
if  the  application  be  made  at  the  next  term 
after  the  deposition  is  taken,  and  it  do  not 
appear  that  the  plaintiff  had  knowledge  of 
the  facts  stated  in  the  deposition  before  it 
was  taken ;  Miller  v.  Norihem  Bank  of 
Miss,,  .5  G.  412. 

6a.  At  any  time  before  final  judgment. 
Under  the  statute  of  1840,  an  application  to 
amend  is  allowable  at  any  time  before  final 
judgment ;  Shields  v.  Taylor,  13  8.  &  M.  127. 

See  Practice,  1. 

And  under  the  Rev.  Code  of  1857,  amend- 
ments may  be  allowed  at  any  time  before 
verdict;  Barker  v.  Justice, 41  M. 240.  Thus 
where  there  were  three  counts  in  the  decla- 
ration, and  the  defendant  filed  special  pleas 
to  two,  and  omitted  to  plead  to  the  third, 
after  the  evidence  was  closed  and  the  argu- 
ment to  the  jury  completed,  there  having 
been  no  eridence  introduced  in  support  of 
the  undefended  count,  the  defendant  applied 
for  leave  to  plead  the  general  issue  to  that 
count,  and  the  court  granted  it.  giving,  how- 
ever, to  the  plaintiff  the  ri^^ht  to  re-open  the 
evidence,  and  to  re-arpue  the  case:  It  was 
held  that  the  allowance  of  the  amendment 
was  right ;  /6. 

Under  the  Act  of  1840,  amendments  may 
be  made  in  the  pleading  after  the  imparlance 
term;  Peyton  v.  Minor,  11  S.  &  "M.  148. 

n.  Amendments  nnder  the  Pleading  Act 
of  1850. 

7.  At  appearance  term.  Under  the  Plead- 
ing Act  of  18n0,  the  defendant  on  any  day  of 
the  appearance  term,  may  plead,  without 
leave  of  court,  any  proper  matter,  though 
he  may  have  already  pleaded ;  and  at  that 
terra  he  may  amend  his  pleadings  in  any 
particular  oi  his  own  motion ;  Rowland  v. 
DaLton,  7  G.  702. 

8.  After  issue  term.  Neither  party  has 
the  right  to  amend  after  the  issue  terra 
without  leave  of  court;  and  if  one  do  so, 
the  amended  pleading  may  be  stricken  out, 
provided,  the  pleadings  regularly  on  tile  be 
Sufficient  to  try  the  merits  and  right  of  the 
case ;  Lewis  v.  Black,  5  C.  425. 

9.  New  parties.  Under  this  act,  new  par- 
ties may  be  made  by  way  of  amendment; 
Stratton  v,  Taylor,  li  G.  201;  Ihus,  the 
declaration  may  be  amended  by  substituting 
the  name  of  one  nominal  plaintiff  for  the  one 
originally  inserted;    Denton  v.  Stephens,  3 


G.  194;  as  where  the  suit  is  brought  in  the 
name  of  a  nominal  plaintiff  who  is  dead,  his 
administrator  may  be  substituted;  Jb.  And 
so,  if  the  suit  be  brought  in  the  name  of  the 
holder  of  a  note  who  has  not  the  legal  title, 
the  declaration  may  be  amended  by  irsertinjr 
the  name  of  the  holder  of  the  legal  title  as 
nominal  plaintiff;  and  this  is  the  rule  under 
the  Rev.  Code.  p.  508,  art.  180 ;  Montagup 
V.  King,  8  G.  441.  And  so.  if  the  plaintiff 
be  an  endorsee,  and  strike  out  after  the  suit 
is  commenced  the  name  of  the  payee  as  en- 
dorser, he  may  afterwards  amend  by  substi- 
tuting the  payee  as  norrinal  plaintiff:  lb. 
And  the  name  of  the  usee  may  be  stricken 
out;  S.  P.  under  Act  of  184(1;  Archer  v. 
Stamps.  4  S.  &  M.  352  ;  Anderson  v.  Robert- 
son,  H  G.  241.  But  the  new  party  substituted 
as  plaintiff  must  have  a  legal  interest  in  the 
suit;  Shaw  V.Alexander,  3  G.  229;  S.  P. 
Newell  V  Fisher.  2  C.  392. 

10.  Repleader.  Where  a  demurrer  has  been 
sustained  to  a  plea  in  abatement,  the  filing 
of  a  plea  to  the  merits  is  not  an  amendment  of 
the  pleadings  within  the  meaning  of  the  Plead- 
ing Act  of  1850,  which  allows  amendments 
to  be  made  as  a  matter  of  course  at  the  issue 
term.  And  in  such  a  case,  when  the  demur- 
rer is  sustained  at  the  appearance  term,  the 
defendant  may  then,  without  leave,  file  a  plea 
in  bar.  bnt  he  has  no  right  to  demand  that  he 
shall  have  until  the  next  term  to  Kle  such  a 
plea;  Morrison  v.  Gaillard,  3  0.  194. 

III.  Effects  of. 

11.  Change  in  character  of  plainfiff,  F. 
brought  an  action  as  administrator  of  A. 
He  was  also  receiver  by  appointment  of  the 
chancellor  of  the  estate  of  A.  &  Co.,  and  he 
amended  his  declaration  so  as  to  make  it  a 
suit  in  his  name  as  receiver,  in  which  char- 
acter he  had  the  beneficial  interest  in  the 
suit;  but  he  held  the  legal  title  as  adminis- 
trator of  A. :  Hdd,  that  this  amendment  was 
improper,  and  amounted  in  effect  to  a  dis- 
continuance of  the  action,  as  it  could  only  be 
maintained  by  him  in  his  character  hs  admin- 
istrator, in  which  alone  he  held  the  legal 
title ;  Newell  v.  Fisher,  2  C.  392. 

12.  Striking  out  the  usee's  name.  If  in  an 
amended  declaration  the  name  of  the  usee 
be  omitted,  this  is  an  abandonment  of  the 
original  declaration,  and  all  proceedings 
under  it  cease;  new  pleas  must  be  filed  to 
the  amended  declaration,  and  for  want  of  a 
plea,  judgment  by  default  may  be  taken,  not- 
withstanding the  pleas  to  the  original  decla- 
ration; Anderson  v.  Robertson,  3  G.  241. 
See  post,  16a. 

13.  Dismissal  a^  to  one  of  several  defend- 
ants. 'I'he  dismissal  of  an  action  ex  con- 
tractu as  to  one  of  two  joint  defendants, 
does  not  change  the  nature  of  the  action,  so 
as  to  make  it  a  suit  against  the  other  alone ; 
it  is  still  a  joint  action,  to  the  extent  at  least 
that  the  plaintiff  cannot,  after  the  dismissal, 
amend  by  adding  a  count  against  the  defend- 
ant on  a  cause  of  action,  which  is  a  separate 
demund  against  him  alone ;  Miller  v.  North- 
ern Bank,  5  G.  412. 
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14.  In  respect  to  proof.  A  deposition 
does  not  become  incompetent  evidence  by  a 
subsequent  amendment  in  the  declaration, 
correctino:  a  misdescription  of  the  subject 
matter  of  the  suit ;  Cooper  v.  Grariberry,  4 
G.  117. 

15.  In  respect  to  a  demurrer  to  evi- 
dence. If  after  joinder  by  the  plaintiff  in  de- 
fendant's demurrer  to  his  evidence,  the  plain- 
tiff amend  his  declaration  so  as  to  make  it 
correspond  with  the  evidence,  the  demurrer 
is  discharged,  and  the  defendant  is  entitled 
to  plead ;  Jh. 

16.  Amendm^ent  after  jiulament  hy  de- 
fault. When  judgment  by  default  is  ren- 
dered orr  a  defective  declaration,  and  the 
plaintiff  gets  leave  to  amend,  this  gives  the 
defendant  a  right  to  plead  as  in  the  first  in- 
stance; Summers  v.  Foote,  6  C.  671. 

16a.  Amendment  of  declaration.  An 
amended  declaration  becomes  to  all  intents 
and  purposes  a  new  declaration,  and  the  de- 
fendant, though  he  has  already  pleaded  to 
the  merits  on  the  original  declaration,  may 
plead  either  in  abatement  or  bar,  or  may 
demur;  Shaw  v.  Browne  42  M.  309.  See 
ante,  12. 

lY.    Frinciples  for  aUowing — and  Examples. 

17.  Amendments  liberally  allowed.  Under 
our  statutes,  amendments  are  very  liberally 
allowed,  and  they  cannot  beji^ssigned  as  eri^or 
unless  manifest  injury  has  been  done  ;  Miller 
V.  Northern  Bank,  5  G.  412 ;  S.  P.  Bloom  v. 
Price,  44  .VI.  73.  But  whilst  it  is  the  duty 
of  the  court  to  allow  amendments  on  liberal 
terms,  for  the  purpose  of  reaching  the  merits 
of  the  controversy,  the  parties  desiring 
amendments  are  not  to  be  excused  from  exer- 
cising proper  diligence  in  bringing  and  pre- 
paring their  suits  for  trial ;  Burrus  v,  Fisher, 

5  C.  418.  The  court  will  allow  them  even 
when  not  asked  for,  if  the  interests  of  justice 
demand  it ;  Price  v.  Bloom,  supra. 

18.  Variance.  The  court  will  generally 
allow  amendments  to  obviate  objections  on  the 
ground  of  variance ;  Fulcord  v.  Hamberlin, 
4  3.  &  M.  849. 

19.  When  damages  are  laid  too  low.  If  the 
damages  in  an  action  of  assumpsit  be  laid  for 
a  less  amount  than  the  sum  due,  the  court 
should  allow  the  plaintiff  to  amend  by  putting 
the  damages  high  enough  to  cover  the  debt ; 
Green  v.   Wright,  8  S.  &  M.  360. 

19a  Other  instances  for  allowing  amend- 
ments. A  ploa  setting  up  duress  in  avowance 
of  a  note  given  to  procure  a  release  of  a  fraud- 
ulent levy  on  the  defendant's  goods,  even  when 
bad  as  a  plea  of  duress,  should  be  allowed  to 
be  amended  so  as  to  set  up  the  fraud  in  pro- 
curing the  note  ;    Bingham  v.  Sessions,  6  8. 

6  M  13. 

20.  Matter  of  discretion.  The  allowance  or 
disallowance  of  amendments  is  a  matter  of 
discretion,  and  not  assignable  as  error.  This 
is  the  rule  at  common  law,  and  under  our 
statutes  prior  to  i^^40  ;  Green  v.  Robinson, 
3H.    105;    Newman  v.   Foster,  3  H.   383; 

'Shropshire  v.  Probate  Judge,  4  H  142; 
Henderson  v.  Hamtr,  6  H.  525 ;   Vicksburgh 


Water  Works  and  Banking  Co.  v.  Washing- 
ton, 1  S.  &  M.  636;  Planters'  Bank  v. 
Walker,  3  S.  &  M.  409;  Archer  v.  Stamps, 
4  S.  &  M.  352.  Except  perhaps  in  a  case  of 
manifest  abuse,  as  where  one  party  has  been 
allowed  to  amend  and  the  other  refused  per- 
mission to  amend ;  Henderson  v.  Bamer,  5 
H.  525.  Under  the  Act  of  1857,  amendments 
are  to  some  extent  discretionary,  but  the 
High  Court  will  revise  the  action  of  the 
court  below  in  allowincr  or  refusing  them  ; 
Bloom  V.  Price,  44  M.  73. 

21.  Not  discretionary  under  Act  o/1840. 
ITie  statute  of  1840  (Session  Laws,  p.  133), 
makes  it  the  dutv  of  the  judge  to  allow  amend- 
ments^to  be  nttade  to  the  pleadings  if  desired, 
and  if  an  application  to  amend  be  refused,  it 
will  be  error — it  is  no  longer  matter  of  dis- 
cretion ;   Wharton  v   Porter,  10  S  &  hi.  305. 

22.  Under  Act  of  1840  tlie  court  may  order, 
of  his  own  motion,  am'endmerts.  To  an  ac- 
tion of  assumpsit  the  defendant  pleaded  two 
defective  pleas,  to  which  plaintiff  replied,  and 
defendant  tiled  a  demurrer  to  one  of  the  repli- 
cations, which  was  overruled.  The  court 
then  ordered  all  the  pleas  and  replications  to 
be  stricken  out,  and  the  general  issue  to  be 
filed,  to  which  neither  party  objected,  and 
the  cause  was  tried,  and  there  was  a  verdict 
and  jud^'ment  for  plaintiff.  On  writ  of  error 
by  the  defendant,  it  was  held  that  the  action 
of  the  court  was  justified  by  the  Act  of  1840, 
which  made  it  the  duty  of  the  judge  to  amend 
and  perfect  the  pleadings,  so  that  the  mefits 
of  the  controversy  might  be  fairly  put  to  the 
jury,  and  if  it  were  not,  the  failure  of  defend- 
ant to  object  at  the  time,  precluded  him  from 
making  the  objection  in  the  High  Court;  Al- 
dridge  v.  Grider,  13  S.  &  M.  281, 

See  Practice,  3. 

23.  Immaterial  amendments.  The  allow- 
ance of  an  immaterial  amendment  after  the 
cause  has  been  submitted  to  a  jur}*,  and  a 
part  of  the  evidence  introduced,  is  no  ground 
of  error;  Whit  ahead  v.  Mtss.  Cent.  Railroad 
Co.,  41  M.  225. 

24.  Amendment  of  judgment.  A  judgment 
is  extinguished  by  a  forthcoming  bond  taken 
and  forfeited,  and  it  cannot  afterwards  be 
amended  ;  Buriis  v.  Stanton,  2  S.  &  M,  457 ; 
Dowd  V.  Hunt,  10  S.  &  M.  414. 

25.  Judgments  only  amendable  by  matter 
in  the  record.  Courts  may  amend  errors  and 
mistakes  of  their  clerks,  if  there  be  anything 
in  the  record  to  amend  by ;  but  at  a  term  sub- 
sequent to  the  rendition  of  a  judgment,  it  can- 
not be  amended  except  in  the  mode  pointed 
out  in  the  statute.  And  in  no  case  can  an 
amendment  be  made,  unless  there  be  some- 
thing in  the  record  to  show  what  amendment 
is  proper.  The  judge's  notes  on  the  docket, 
and  his  memoranda  made  on  the  papers,  are 
no  pnrt  of  the  record,  and  can  furnish  no 
ground  by  which  a  judgment  can  be  amended ; 
Ra^fiell  V.  McDougall,  3  S.  &  M.  2.^4;  8.  P. 
Boon  V.  Boon,  8  8.  &  M.  318  ;  Poole  v.  Mc- 
Leod  I  8  &  M.  391 ;  Dickson  v.  Hoff,  3  H. 
16.^.  Nor  is  a  written  memorandum  of  an 
attorney  in  the  cause  sufficient  to  amend  by ; 
Moody  V.  Grant,  41  M.   565.     A  judgment 
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by  default  final  in  blank  as  to  the  amount, 
by  mistake  of  the  clerk,  cannot  be  amended 
at  a  subsequent  term,  without  notice  to 
defendant.  The  remedy  is  by  petition  under 
the  statute;  Poole  v.  McLeod,  1  S.  &  M. 
891.  The  amendment  cannot  be  made  with- 
out reasonable  notice  to  the  other  party ; 
Shirley  v.  Conway,  44  M.  434. 
See  Judgment,  67,  et  seq, 

26.  Amendmtnt  of  verdict.  The  court  as 
a  general  rule,  may  correct  its  proceedings  at 
the  term  at  which  they  take  place,  and  if 
there  be  anything  to  amend  by,  it  may  amend 
a  verdict  as  to  matter  of  form,  but  not  as  to 
matter  of  substanbe,  after  the  discharge  of 
the  jury,  or  at  least  without  their  gnsent 
given  after  being  recalled.  Hence,  if  in  an 
action  of  detinue  for  several  specific  articles, 
the  verdict  assess  the  value  of  the  whole  in 
gross,  the  court  cannot  amend  the  verdict, 
assessing  a  separate,  value  to  each  article, 
without  the  consent  of  the  jury,  though  the 
aggregate  be  less  than  the  amount  assessed 
in  the  verdict ;  Wcdker  v.  ComWs  of  Sinking 
Fund,  I  S.  &  M.  372. 

See  Verdict,  8,  9. 

27.  Amendment  after  demurrer.  Under 
the  Act  of  1840,  where  the  defendant's  demur- 
rer to  the  declaration  is  overruled,  and  judg- 
ment final  in  form  is  entered  against  the  de- 
murrant, if  the  latter  ask  leave  to  pi,  ad  be- 
fore the  term  expires,  the  judgment  should  be 
set  aside  and  leave  granted ;  Shields  v.  Tay- 
lor, 13  8.  &  M.  127,  and  so  if  plaintiff's  de- 
mifrrer  to  a  plea  be  overruled,  he  should  have 
leave  to  reply ;  Whitfield  v.  Wooldridgcy 
I  C.  183. 

28.  How  objections  made.  An  objection  to 
the  allowance  of  an  amendment  substituting 
as  plaintiff  the  administrator  of  the  nominal 
plaintiff,  who  was  dead  when  the  suit  was 
commenced,  must  be  made  on  writ  of  error. 
It  cannot  be  made  by  a  motion  to  dismiss  at 
a  term  subsequent  to  the  one  at  which  the 
amendment  was  made ;  Denton  v.  StiphenSj  3 
G.  194. 

29.  Ejectment — Description  of  land.  A 
declaration  in  ejectment  may  be  amended  so 
as  to  correct  a  misdescription  of  the  land 
sued  for ;  Cooper  v.  Granberry,  4  6.  117. 

Y.  Amendment  of  Process. 

See  Prockss,  26,  et  acq. 

30.  Rttuin  on.  The  court  may  allow  the 
sheriff  to  amend  his  return  on  a  fi,  fa,  at 
the  return  term,  notwithstanding  a  motion 
may  then  be  pending  against  him  in  relation 
to  the  return ;  Trotter  v.  Parktr,  9  G.  473. 
Generalljr,  the  court  may  allow  the  sheriff  lo 
amend  his  return  on  final  process  at  any  time 
subsequent  to  the  return  term ;  aliter  as  to 
mesne  process ;  Planters'  Bank  v.  Walker,  3 
B.  &  M.  409.  As  to  mesne  process,  the  return 
cannot  be  amended  after  the  term  expires  at 
which  final  judgment  was  rendered;  Hughes 
V.  Lapice,  5  ti.  &  M.  451 ;  Dorsey  v.  Pierce, 
5  H.  173.  Nor  can  mesne  process  be  amended 
after  the  return  term  without  notice;  Wil- 
liama  v.  Doe  ex  dem,  Oppelty  I  S.  &  M.  559. 


31.  Amendment  of  return  on  trial  of  right 
of  property.  On  the  trial  of  the  right  of  prop- 
erty levied  on  under  an  execution,  it  was 
proposed  to  allow  the  sheriff  to  amend  his 
return  by  correcting  »the  statement  that  two 
hundred  bales  of  cotton  were  levied  on,  show- 
ing that  the  levy  was  made  on  cotton  in  the 
seed,  and  unpacked^  ar.d  when  packed  the 
cotton  only  amounted  to  one  hundred  and 
seventy-one  bales.  This  application  was  re- 
fused by  the  court  below ;  but  the  refusal  was 
held  to  be  wrong,  yet,  being  a  matter  oC  dis- 
cretion, it  was  no  ground  for  error ;  Planters* 
Bank  ?.  Walker,  3  S  &  M.  409. 

31a.  Of  return  on  process  after  expira- 
tion of  the  sheriff^s  term  of  office.  The 
sheriff  after  his  term  of  office  has  expired, 
will  not  be  permitted  to  amend  his  return 
on  process.  His  returns  while  in  office  are 
under  his  official  oath,  and  they  would  lose 
that  sanction  when  made  after  his  office  ex- 
pires ;  Cole  V.  Dugger,  41  M.  557. 

32.  As  to  rights  of  other  parties.  Whether 
by  order  of  court  and  during  the  term  of  his 
office,  he  can  be  allowed  to  amend  his  return, 
so  as  to  affect  the  rights  of  persons  not  par- 
ties to  the  suit  acquired  before  the  amend- 
ment? lb. 

33.  When  notice  required.  An  amend- 
ment to  a  sheriff's  return  on  a  fi.  fa.,  which 
could  have  the  effect  of  restoring  the  de- 
fendant's liability  on  it,  must  be  on  notice  to 
him,  if  made  for  the  sheriflTs  benefit ;  Coop- 
wood  V.  Morgan,  5  G.  368. 

33a.  Amendment  of  attachment.  An  at- 
tachment must  be  sued  out  in  the  name  of 
all  the  parties  in  interest,  and  the  parties  in 
the  declaration  must  conform  to  those  in  the 
writ  and  affidavit.  If  there  be  an  omission 
in  this  respect  in  the  affidavit  and  writ,  the 
court  will  allow  an  amendment;  Shaw  v. 
Brown,  42  M.  309. 

VI.  What  is  an  Amendment. 

34.  Filing  of  additional  pleas.  The  filing 
of  an  additional  plea  after  the  pleadings  are 
made  up.  is  an  amendment;  Shropshire  v. 
Probate  Judge,  §^c.,  4  If.  142. 

35.  Objection  as  to  identity.  In  an  amended 
declaration  in  trover,  the  plaintiff  changed  his 
demand  from  a  general  right  to  the  property 
sued  for,  as  administrator  of  B.,  to  a  claim 
for  it  specially  acquired  by  his  intestate  in 
the  State  after  his  marriage  with  H.,  and  dur- 
ing the  coverture.  Held,  that  the  amended 
declaration  was  not  objectionable  on  the 
grouuil  that  it  was  identical  with  the  original ; 
Carmichael  v.  Browder,  4  H.  431. 

36.  Plea  filed  after  issue  term  must  appear 
by  leave  of  court.  When  a  plea  is  filed  subse- 
quent to  the  issue  term,  though  it  profess  on 
it«  face  to  be  done  by  leave  of  court,  it  may 
be  disregarded,  unless  the  record  shows  that 
leave  was  given  to  file  it ;  Wright  v.  Alex- 
ander, 11  S.  &  M.  411;  S.  P.  Peters  v. 
Finney,  12  S.  &  M.  449  (Citing  Price  v. 
Sinclair,  5  S.  &  M.  254,  and  distinguishing  it 
from  this  because  the  plea  there  was  fiied 
at  the  issue  term;  Citing  also  O'Cunly  v.. 
Natchez,  1  S.  &  M.  31). 
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^Uueshr  and  ^eir. 

See  Descknt  and  Distribution.  Executor 
AND  Administrator,  sob-divisioD  Sales  of 
Beal  Estate. 

1.  Set'stn  perfected  by  heir.  If  the  imper- 
fect and  coDstrnctive  seisin  of  the  ancestor, 
under  an  equitable  title,  be  afterwards  per- 
fected by  the  heir,  this  perfect  seisin  will 
relate  buck  to  the  inception  of  the  title  so  as 
to  make  the  estate  liable  to  be  sold  for  the 
ancestor's  debt,  under  a  decree  directing  a 
sale  of  the  lands  of  which  he  died  seized ;  Doe 
ex  dem.  Starke  v.  Gildart,  5  H.  606. 

2.  En  ventre  sa  mere.  An  infant  from  the 
time  of  conception,  is  in  esse  for  the  purpose 
of  taking  any  estate  which  is  for  its  benefit ; 
whether  by  descent,  devise,  or  under  the 
statutes  of  distributions,  provided  that  the 
infant  be  subsequently  born  alive,  and  after 
such  a  period  of  foetal  existence,  that  its  con- 
tinaance  in  life  may  reasonably  be  expected. 
But  the  right  is  inchoate  at  conception,  and 
will  not  be  completed  by  a  premature  birth, 
and  subsequent  death  of  the  infant ;  Harper 
V.  Archer,  4  S.  &  M.  99. 

3.  Same,  In  this  case,  the  infant  was  born 
eight  months  and  twenty-one  days  after  the 
death  of  his  sister,  who  left  no  issue  or  hus- 
band, and  it  was  held  he  was  entitled  as  her 
heir ;  the  court  deciding  that  the  commence- 
ment of  nine  months  previous  to  birth  is  the 
proper  period  to  fix  for  conception ;  lb. 

4.  Land  descended,  rent  of,  be/ore  insol- 
vency. The  rent  of  land  descended  may  be 
applied  by  garnishment  to  the  debts  of  the 
heir,  notwithstanding  the  ancestor's  estate  is 
involved  in  debt  by  it.  Such  application  will 
not  prevent  the  creditors  of  the  ancestor  from 
afterwards  proceeding  to  condemn  the  land 
to  pay  their  debts,  when  the  estate  is  ascer- 
tained to  be  insolvent ;  Daynton  v.  Ftnnell, 
4  S.  &  M.  193. 

See  Evidence,  58,  59,  60.  Deed,  92,  92a. 


See  Chancery,  sub-division  Appeal. 

I.  GeneralK' 2 

II.  Appeal  from 3 

III.  When  grantable 7 

IV.  Appeal  from  Board  of  Police iz 

V.       **          '*      Circuit  Court. 21 

VI.  "  "     Probate  Court 26 

Vll.  **  "     Justice  of  the  Peace 30 

VIII.  "  "     County  Court 37 

IX.  **  "     Circuit  Judge 39 

I.  Generally. 
1.  Origin  of.  An  appeal  is  a  process  of 
civil  law  origin,  and  removes  a  cause  entirely 
♦o  the  Appellate  Court,  subjecting  the  facts 
and  the  law  to  re-trial  and  review ;  a  writ  of 
error  is  of  common  law  origin,  and  removes 
nothing  for  examination  but  the  law ; 
J/yles  v.  Barnes,  40  M.  608.  Nevertheless 
appeals  and  writs  of  error  will  have  such 
effect  only  under  our  system  as  given  by  law, 
and  the  facts  and  law  will  be  reviewed  and 
re-tried  in  either  proceeding,  as  may  be  pn  - 


scribed  by  statute,  allowing  the  appeal  or 
writ  of  error,  or  regulating  such  proceedings ; 
and  in  this  case  an  appeal  from  the  County 
Court  was  held  to  bring  no  more  before  the 
Circuit  Court  than  would  be  brought  by  a 
writ  of  error ;  lb. 

2.  Right  of  appeal — How  exercised — 
Bonds.  Appeals  are  given  by  statute,  they 
are  not  allowed  as  a  matter  of  constitutional 
right.  They  are  allowable  only  in  cases 
authorized  by  statute,  and  in  such  cases,  the 
appeal  must  be  taken  and  prosecuted  in  strict 
conformity  to  the  statute,  and  if  cot  in  con- 
formity to  the  statute,  the  appeal  will  be  void. 
Thus  where  the  statute  requires  an  appeal 
bond,  the  execution  of  the  bond  in  strict  con- 
formity to  the  statute  is  a  condition  of  the 
appeal,  and  necessary  to  the  jurisdiction  of 
the  Appellate  Court ;  Hardaway  v.  Biles,  1 S. 
&  M.  657 ;  Porter  v.  Grisham,  3  H.  75. 
Hence  the  bond  and  security  must  both  be 
approved  by  the  court.  The  court  cannot 
approve  the  surety  and  give  appellant  till 
after  adjournment  of  the  term  to  execute 
the  bond  ;  Porter  v.  Orisham,  supra.  But 
if,  notwithstanding  the  time  allowed  to  exe- 
cute the  bond,  it  be  actually  executed  in  pro- 
per time  and  approved  by  the  court,  it  will 
be  good  ;  Garmichael  v.  Trustees  of  School 
Lands,  3  H.  84.  Nor  can  the  court  delegate 
its  power  of  approval  of  the  appeal  bond  to 
the  clerk  :  Picket  v.  Picket,  1  U.  267  ;  Par- 
ker V.  Willis,  5  C.  766. 

II.  Appeal  Bond. 

3  Same :  Bond  must  be  conditioned  ac-  - 
cording  to  the  statute.  Where  the  statute 
requires  the  appeal  bond  to  be  conditioned 
'•  to  pay  the  amount  of  the  recovery  and  all 
costs  and  damages  awarded  in  case  the  judg- 
ment be  affirmed,'*  and  a  bond  was  taken  with 
the  condition  to  pay  "  all  such  damages  and 
costs,  as  the  appellee  may  sustain  in  defend- 
ing the  appeal,  and  to  perform  such  judgment 
as  the  High  Couri  of  Errors  and  Appeals 
may  adjudge,"  &c.»  it  was  held  that  the  con- 
dilion  was  not  m  conformity  to  the  statute, 
bee  use  it  did  not  contain  a  covenant  to  pay 
the  recovery,  and  without  that  there  was  no 
stipulation  in  the  bond  which  would  cover 
the  costs  recovered  in  the  court  below; 
Bowie  V.  Hagan,  5  H.  13. 

4.  Same :  Bond  must  be  made  by  Appel- 
larU.  And  so  where  the  statute  required  the 
appeal  bond  to  be  executed  by  the  appellant, 
if  It  be  executed  in  the  name  of  his  agent  it 
will  not  do,  and  the  appeal  is  void ;  Harda- 
way V.  Biles,  1  S.  &  M.  657. 

5.  Same :  Bond  must  be  made  payable  to 
proper  party.  And  where  the  statute  re- 
quired appeal  bonds,  in  appeals  from  the 
Probate  Court,  to  be  made  payable  to  the 
probate  judge,  if  it  be  made  payable  to  the 
appellees  it  will  be  void,  and  dismissed  for 
want  of  jurisdiction ;  Harpers.  Archer,  4  S. 
&  M.  99;  S.  P.  Alexander  y.  Smith,  lb.  258. 

6.  Executor  and  administrator  not  bound 
to  give  bond.  An  executor,  or  administrator, 
or  guardian,  is  exempt  from  the  duty  of 
giving  bond  when  he  appeals  on  behalf  of 
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the  estate  or  his  ward ,  but  when  the  appeal 
is  to  assert  a  right  iDdividually  against  the 
estate  or  ward,  the  bond  must  be  given ; 
Hunter  v.  Thurman,  3  0.  463. 

in.  When  Orantable. 

7.  Graniable  only  to  parties.  An  appeal 
cannot  be  granted  to  an  amicus  curice,  but 
only  to  a  party ;  hence  where  in  a  contest  for 
letters  of  administration,  one  applicant  with- 
drew Ms  petition,  and  he  was  neither  a  dis- 
tributee nor  a  creditor,  it  was  held  that  he 
could  not  appeal  from  the  order  appointing 
the  other  applicant,  as  by  his  withdrawal  of 
his  petition  his  connection  as  a  party  to  the 

froceeding  ceased;  Miller  v.  Keith,  4  C. 
66. 

8.  In  criminal  cases.  An  appeal  from  the 
Circuit  Court  in  criminal  cases  does  not 
lie ;  the  remedy  is  by  writ  of  error ;  Tuo- 
mey's  Case,  5  U.  50 ;  and  a  recognizance 
taken  to  secure  the  attendance  of  the  pris- 
oner in  High  Court,  to  abide  its  judgment  on 
an  appeal  taken  in  a  criminal  case  is  void ; 
Loftins  Case,  11  S.  k  M.  358. 

9.  Void  appeal :  Effect  of,  A  void  appeal 
will  be  dismissed,  and  will  not  have  the  effect 
to  bar  the  appellant  from  his  ri^ht  to  a  writ 
of  error;  Ball  v  Harrell,  7  H.  9;  S.  P. 
Harper  y.  Archer,  4  S,  &  M.  99 ;  Alexander 
V.  Smith,  lb.  258.  But  if  the  appeal  were 
dismissed  for  the  negligence  of  the  appellant 
in  filing  the  record,  it  would  be  a  bar ;  Smith 
V    Union  Bank  of  Tennessee,  13  S.  &  M.  240. 

10.  Waiver  of  Ajypeal.  A  waiver  of  the 
right  to  appeal  can  only  be  insisted  on  in  the 
court  granting  it ;  it  cannot  be  relied  on  in 
the  Appellate  Court ;  Morris  v.  Palmer,  3  G. 
278. 

IV.  From  Board  of  Police. 

11.  IMio  may  appeal  from.  Any  person, 
whether  a  party  to  the  record  or  not,  who  is 
aggrieved  by  tlie  judgment  of  the  Board  of 
Police,  may  appeal  therefrom  by  certiorari, 
and  show  by  extrinsic  evidence  his  right,  and 
the  injury  done  to  it  by  the  judgment; 
Deherry  v.  Holly  Springs,  6  G.  385. 

12.  Same.  The  corporate  authorities  of  a 
town  who  are  authorized  by  law  to  grant 
license  for  the  retail  of  vinous  and  spirituous 
liquors  within  the  town,  may  appeal  from  an 
order  of  the  Board  of  Police  of  the  county 
in  which  the  town  is  located,  by  which  order 
the  board  usurps  the  privilege  of  granting 
license  for  retailing  in  the  town  by  the  actual 
exercise  of  it  in  granting  a  license  ;  lb. 

13.  Same:  Effect  of  bad  bond.  And  in 
such  a  case  the  judgment  rendered  in  favor 
of  the  appellant  will  not  be  disturbed,  because 
he  gave  an  insufficient  bond  to  procure  a 
supersedeas  of  the  judgment  appealed  from; 
lb. 

14.  Appeals  to  Circuit  Court.  The  statutes 
allowing  appeals  from  the  Board  of  Police 
to  the  Circuit  Court  is  not  unconstitutional ; 
because  it  allows  nn  ultimate  appeal  to  the 
High  Court,  in  which  court  all  appellate  juris- 
diction is  vested;  Vallabusha  Co.  v.  Carbry, 
3  S.  &  M.  529.    But  the  reason  here  given 


for  sustaining  this  appeal,  to  wit:  that  an 
ultimate  appeal  is  also  granted  to  the  High 
Court,  was  said  to  be  erroneous  and  mere 
obiter  dictum;  and  that  the  statute  in  the 
Rev.  Codi',  art.  33,  p.  419,  which  makes  the 
judgment  of  the  Circuit  Court  on  appeals 
from  the  Board  of  Police  final,  was  constitu- 
tional ;  Dismukes  v.  Stokes,  41  M.  429. 

15.  What  judgment  can  be  appealed  from. 
When  a  party  alleging  himself  to  be  a  creditor 
of  the  county,  presents  his  claim  to  the  Board 
of  Police  for  allowance,  and  the  board  refuse 
it,  such  refusal  is  a  judgment  of  the  board, 
from  which  an  appeal  (under  the  statute  (H. 
&  U.  p.  453)  by  bill  of  exceptions  or  certio- 
rari) will  lie  to  the  Circuit  Court  of  that 
county ;  Tallabusha  Co.  v.  Carbry,  3  S.  & 
M.  529.    iSee  post,  20. 

16.  Practices  in.  Whether  on  such  an 
appeal  the  appellant  is  entitled  to  have  the 
cause  tried  de  novo,  qucere?  But  if  he  have 
not,  the  agreement  of  the  Board  of  Police 
and  the  appellant,  at  the  time  the  appeal  is 
taken,  that  the  cause  shall  be  tried  in  the 
Circuit  Court  upon  such  evidence  as  either 
party  may  introduce,  is  equivalent  to  an 
agreement  for  a  trial  by  jury  in  the  Circuit 
Court,  and  is  valid  as  such ;  lb. 

17.  Agreement  to  aopeal  without  bill  of 
exceptions.  The  boara  and  appellant  may 
agree  to  an  appeal  without  bill  of  exceptions ; 
lb. 

18.  Venue  of  appeal.  But  the  statute 
requires  the  appeal  to  be  made  to  the  Circuit 
Court  of  that  county ;  and  it  does  not  provide 
for  a  change  of  venue  in  appellate  cases  in 
the  Circuit  Court,  but  only  in  cases  origi- 
nating in  that  court;  and  if,  after  an  appeal 
is  taken,  the  venue  be  changed  by  agreement 
to  another  county,  the  order  making  ihe 
change  is  void,  as  consent  cannot  give  juris- 
diction ;  lb. 

19.  Same:  P}'oviswns  of  Rev.  Code  of 
1857.  By  art.  33,  p.  419,  of  the  Rev.  Code, 
an  appeal  to  the  Circuit  Court  is  allowed ; 
and  it  must  be  by  bill  of  exceptions,  embody- 
ing the  evidence ;  and  the  trial  in  the  Circuit 
Court  is  to  be  on  the  record,  and  not  de  novo, 
and  the  judgment  of  the  Circuit  Court  is 
final. 

.  20.  Same.  And  by  art.  34  of  the  Rev. 
Code,  p.  419,  if  a  creditor's  claim  is  rejected 
by  the  Board  of  Police,  he  need  not  appeal, 
but  may  sue  the  board  in  any  court  having 
competent  jurisdiction ;  and  it  is  made  the 
duty  of  the  board  to  pay  out  of  the  county 
funds  the  judgment,  &c. 

V.  From  Oirouit  Oourt. 

21.  When  applied  for.  An  appeal  from 
the  Circuit  Court  must  be  prayed  for  at  the 
term  at  which  the  judgment  appealed  from 
was  rendered,  and  the  appeal  bond  must  also 
be  then  executed ;  Coffman  v.  Devany,  2  H. 
854. 

22.  Must  be  in  name  of  all  defendants. 
An  appeal  from  the  Circuit  Court  must  be  in 
the  name  of  all  the  parties  against  whom 
judgment  was  rendered.    If  some  will   not 
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join,  then  those  desirinsr  it  may  prosecute  the 
appeal  in  the  name  of  all,  and  have  a  sum- 
mons against  the  others,  and  if  they  refuse  to 
join,  then  an  order  of  severance ;  Green  v. 
Planters'  Banky  3  H.  43.  See  also  Whit- 
worth  V.  Carter,  41  M.  639 ;  and  Hoggatt  v. 
Ferrdh  lb.  642,  in  which  the  same  rule  is 
applied  to  writs  of  error;  and  8.  P.,  Hen- 
^rsnn  v.  WiUon  4  S.  &  M.  732 ;  Flour noy 
V.  Barke.  4  H.  337 ;  Preira  v.  Silva,  4  8.  A 
M.  735 ;  Thomas  v  Wyalt,  9  S.  <Jc  M.  308 ; 
see  High  Court  23  and  23a. 

23.  »xme :  Bond,  Hut  if  the  apneal  be  in 
the  name  of  all,  the  appeal  bona  may  be 
executed  by  one  appellant  only ;  Barker  v. 
Warner,  5  H.  290.  The  bond  must  be  ap- 
proved by  the  court,  and  not  by  the  clerk  ; 
Picket  v.  Picket,  1  H.  267;  Porter  v.  Gfiaham, 
3  U.  75;  Carmichael  v.  Trustees,  ^c,  3  H. 
84;  Parker  v.  Willis,  5  C.  766. 

24.  From  final  judgement  only.  An  ap- 
peal ( and  writ  of  error )  will  lie  only  to  a  final 
judgment  in  a  court  of  law ;  Porter  v. 
Dete^ly,  I  S.  &  M.  163. 

.  2.5.  Not  allowable  nov?  in  any  case.  There 
is  now  ( under  Rev.  Code  of  1857  )  no  provi- 
sion for  appeals  from  the  Circuit  Court,  and 
the  only  remedy  is  by  writ  of  error;  Lyles  v. 
Barnes,  40  M.  608 

VL  From  Probate  Court. 
26.  From  interlocutory  decree.  An  ap- 
peal lies  from  an  interlocutory  decree  of  the 
rrobate  Court,  if  it  involve  the  merits  of  the 
case,  or  may  prove  a  grievance  to  the  appel- 
lant ;  Green  v.  Tkmstall,  5  H.  638 ;  sed  contra, 
Began  V,  Stone,  ^  S.  &  M.  691;  where  an 
appeal  was  refused  from  an  order  referring  a 
cmim  against  an  insolvent  estate  to  referees, 
it  having  been  rejected  by  the  commission- 
ers, because  the  order  was  both  interlocutory 
and  discretionary  ;  under  the  Act  of  1844  an 
appeal  lies,  only  from  a  final  decree;  Pre- 
wett  V.  Crump,  1  C.  574.  And  a  decree  refu- 
sing a  new  trial  on  an  issue  devisavit  vel  non 
was  held  to  be  interlocutory  so  that  an  ap- 
peal would  not  lie  from  it ;  Gowden  v  Dohyns, 
I  C.  486.  And  so  of  a  decree  of  the  court 
after  hearing  testimony  in  support  of  a  will 
continuing  the  cause  for  further  proof,  but 
neither  establishing  nor  rejecting  the  will; 
Morris  v.  Morris,  5  C.  847.  The  rule  is  the 
same  under  the  Rev.  Code  of  1857 ;  Ricard  v. 
Smith,  7  G.  644;  Wiggle  v.  Orven,  43  M. 
158. 

27.  Appeal  by  one  of  several  parties  Where 
the  decree  is  against  several,  the  appeal 
should  be  in  the  name  of  all,  or  steps  betaken 
for  a  severance ;  Duvall  v.  Cox,  5  IJ.  12  ;  sed 
contra,  Porter's  Heirs  v.  Porter,  7  H.  106. 
Where  it  is  held  that  any  one  of  the  parties 
aggrieved  may  appeal  alone. 

28.  Bond,  The  appeal  bond  must  be  made 
payable  to  the  probate  judge,  and  not  to  the 
appellee,  otherwise  the  appeal  will  be  dis- 
missed; Harper  v.  Archer,  4i  S,  &  M.  99; 
8.  P.,  Alexander  V,  Smith,  4  S.  &  M.  258. 
Under  the  Rev.  Code,  431,  art.  28,  an 
appeal  may  be  granted  without  bond ;  but  it 
will  not  stay  proceeding  unless  bond  be  given ; 


and  then  it  is  to  be  payable  to  the  probate 
judge,  or  adverse  party  as  the  judge  may 
direct.  A  bond,  however, was  essential  under 
the  Act  of  1821,when  the  appeal  was  taken  in 
term  time,  and  the  bond  must  have  been  then 
executed;  Hunter  v.  Thurman,  3  C.  463; 
Am,  Col.  Society   v.  Wade,  4  S.  &  M.  670. 

29.  Effect  of.  An  appeal  from  an  order  of 
the  Probate  Court  removing  an  administra- 
tor, suspends  the  order,  and  the  removed  ad- 
ministrator may  continue  to  act  as  such 
where  no  person  has  been  appointed  by  the 
court  to  take  charge  of  the  estate  pending 
the  appeal ;  Muirhead  v.  Muirhead,  8  S.  & 
M.  211. 

29a.  Appeal  granted  by  clerk  only.  Ap- 
peals can  now  be  granted  only  by  the  clerk ; 
the  court  has  no  power  to  grant  them ;  Ri- 
card v.  Smith,  8  G.  640. 

VII.  From  a  Justice  of  the  Peace. 

30.  Issue  in  Circuit  Court,  On  an  appeal 
from  the  judgment  of  a  justice  of  the  peace, 
where  the  matter  in  controversy  exceeds 
S20,  a  formal  issue  must  be  made  up  for 
trial  in  the  Circuit  Court  (changed  by  legis- 
lation) ;  Lindsey  v.  Herd,  W.  18 ;  Horn  v. 
Gillock,  lb.  107.  Such  appeals  are  now  tri- 
able de  novo  without  the  formality  of  plead- 
ing; Wright  v.  Simmons,  1  S.  &  M.  389; 
Hairston  v.  Francher,  7  S.  &  M.  240. 

31.  Sureties  on  appeal  bond  to  a  jury. 
The  execution  of  an  appeal  bond  by  sureties, 
when  the  appeal  is  taken  to  a  jury,  makes 
them  parties  to  the  suit,  so  that  if  the  case 
be  afterwards  taken  to  the  Circuit  Court  by 
certiorari,  the  sureties  will  be  parties  in 
that  court,  and  judgment  may  be  rendered 
against  them  as  such ;  Wright  v.  Simmons, 
1  8.  &  M.  657. 

32.  Appeal  from  a  city  magistrate.  The 
constitution  and  laws  of  this  State  secure 
the  right  of  appeal  in  civil  cases  from  the 
judgments  of  justices  of  the  peace  to  the 
Circuit  Court;  where,  therefore,  a  judgment 
is  rendered  by  the  magistrate  of  a  city  for  a 
violation  of  the  city  ordinances,  and  the 
magistrate  certifies  to  the  record  as  city 
magistrate  and  justice  of  the  peace,  an  ap- 
peal will  lie  to  the  Circuit  Court;  Agnew  v. 
Natclisz,  9  S.  &  M.  104 ;  and  if  it  be  claimed 
that  such  magistrate  has  a  special  and  ex- 
clusive jurisdiction  to  enforce  the  by-laws 
of  the  corporation,  from  which  no  appeal 
will  lie,  that  jurisdiction  must  be  clearly 
pointed  out,  or  it  will  not  be  allowed;  lb, 

33.  Practice:  Where  bond  is  defective. 
It  is  too  late  after  the  term  of  the  Circuit 
Court,  to  which  the  appeal  is  taken  from  a 
justice  of  the  peace,  to  move  to  dismiss  the 
appeal  for  any  defect  in  the  bond,  which 
makes  it  voidable  only  and  not  void ;  Battle 
V.  Woolf,  1  C.  318. 

34.  Bond  no  part  of  the  record.  An  ap- 
peal bond,  executed  to  take  an  appeal  from 
a  justice  of  the  peace  to  a  Circuit  Court,  is 
no  part  of  the  record  of  the  cause  in  the  Cir- 
cuit Court,  and  hence,  when  the  cause  is 
taken  from  that  court  to  the  High  Court, 
that  bond  will  not  be  noticed  in  the  High 
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Court,  nnless  certified  in  a  bill  of  exceptions ; 
Battle  V.  Woolf,  1  C.  318. 

35.  Appeal  to  a  jury  of  five  men  abolished. 
The  Act  of  1842,  allowing  appeals  from  a 
justice  of  the  peace  to  tne  Circuit  Court, 
abolished  the  former  statute  allowing  appeals 
to  a  jury  of  five  men ;  Pollard  v.  Paruh,  1 
C.  573 ;  and  the  rule  is  the  same  by  the  Rev. 
Code,  p.  409. 

See  JusTioB  of  the  Peace,  sub-division 
Certiorari. 

36.  In  unlawftU  detainer  cases.  The  stat- 
ute allows  appeals  from  the  judgment  of  the 
special  court  of  two  justices  of  the  peace  in 
cases  of  unlawful  detainer  and  forcible  entry, 
within  five  days  from  its  rendition.  Such 
appeal,  therefore,  is  grantable  after  the  dis- 
solution of  the  special  court  and  the  comple- 
tion of  its  record,  and  in  such  case  no  order  of 
appeal  can  be  entered,  and  it  is  therefore 
sufficient  to  sustain  the  appeal  if  it  appear 
that  the  appeal  bond  was  executed  and  ap- 
proved within  the  five  days ;  Bxushy  v.  Gra- 
ham, 4  C.  210. 

For  appeal  from  the  special  Justices'  Court 
organizea  under  the  Act  of  1863,  to  try  re- 
plevin cases,  see  Bloom  v.  Price,  44  M.  73. 

36a.  Anpeals  from  special  court  to  try  re- 
plevin, 'J  ne  provisions  of  the  Rev.  Code  of 
1857,  in  relation  to  appeals  from  justices  of 
.the  peace,  do  not  apply  to  appeals  from  the 
special  court  composed  of  justices  of  the 
peace,  and  organized  under  the  Act  of  De- 
cember 3d,  1863,  to  try  actions  of  replevin  ; 
Bloom  V.  Price,  44  M.  73. 

Vni.     From  County  Court. 

37.  How  tried.  An  appeal  from  the 
County  Court  to  the  Circuit  Court,  is  triable 
only  on  the  record,  and  not  de  novo  ;  Lyks  v. 
Barnard,  40  M.  608. 

Agreement  to  try  de  noijo.  And  if  the  ap- 
peal, by  consent  oi  parties,  be  tried  de  novo, 
the  trial  and  judgment  are  void,  as  the  Cir- 
cuit Court,  by  law,  has  no  jurisdiction  to  try 
the  cause  de  novo  ;  Lester  v.  Harris,  41  M. 
668.    See  ante,  16. 

38a.  ATo  appeal  after  verdict  in  criminal 
cases  ;  Dunkin's  Case,  42  M.  631. 

See  Justice  of  the  Peace. 

IX.    From  Circuit  Judge. 

39.  Habeas  corpus.  No  appeal  lies  from 
the  judgment  of  a  circuit  judge  rendered  in 
vacation,  on  the  trial  of  a  writ  of  habeas  cor- 
pus for  the  recovery  of  slaves.  The  remedy 
is  by  writ  of  error ;  Steele  v.  Shirly,  9  S.  & 
M.  382. 

See  Writ  of  Error,  1 1, 

1.  What  is:  Recital  in  the  record,  A  reci- 
tal in  the  record  that  **  this  day  came  the 
parties  by  their  attornevs,  and  the  defendants 
withdrew  their  plea,"  Ac,  is  no  evidence  of 
appearance  by  a  defendant  not  served  with 
process;  Pitman  y.  Planters*  Bank,  1  H. 
527 ;   Copeland  v.  Pate,  6  H.  275 ;  Hender- 


son V.  Hamer,  6  FT.  525 ;  Dean  v.  McKinstry, 
2  S  &  M.  213;  Edwards  v.  Toomei\  14  S.  A 
M.  75 ;  Schirling  v.  Scites,  41  M.  644,  and  so 
where  the  recital  is,  that  the  defendant  ap- 
peared and  withdrew  his  plea ;  Barker  v. 
Sheppard,  42  M.  277.    See  post,  4. 

But  an  appearance  is  an  essential  step  in 
the  progress  of  the  cause,  and  should  be  en- 
tered of  record;  and  such  an  entry,  where  it 
appears  to  be  not  merely  the  act  of  the  clerk 
in  making  another  entry,  but  a  statement 
made  by  the  court,  is  evidence  of  the  appear- 
ance. Hence  a  statement  in  the  record  in  an 
action  of  ejectment  that  "  A.  Gwinn,  on 
his  motion,  was  admitted  as  defendant  in  the 
room  of  Richard  Roe,  and  therefore  bv  his 
attorney  comes  and  defends,"  Ac,  and  pleads 
the  general  issue,  is  a  sufficient  appearance  ; 
Gwin  V.  Williams,  5  C.  324.  And  so  a 
statement,  **  that  the  parties  interested 
(naming  them)  being  present  in  court  and 
waiving  formal  notice,"  is  conclusive  evi- 
dence of  appearance,  and  not  to  be  contro- 
verted except  on  writ  of  error;  Frisby  v. 
Harrison,  1  G.  452  ;  Hardy  v.  Oholson,  4  C. 
70. 

See  Probate  Court,  195,  47.  Judgment,  S* 
Attachmknt,  72,  73. 

2.  By  plea.  The  words  in  a  plea,  "and 
the  said  defendant  comes  and  defends,"  Ac, 
is  an  a])pearance,  though  the  balance  of  tho 
plea  be  a  nullity;  Young  v.  Rankin,  4  H. 
27.  And  if  there  be  several  defendants,  and 
the  plea  state,  '*and  the  said  defendants  by 
their  attorneys  come  and  defend,"  Ac,  with- 
out specifying  any  particular  defendants,  or 
omittuig  any;  it  will  be  an  appearance  for 
all,  including  those  not  served  with  process ; 
Jones  v.  Hanfer,  4  H.  342 ;  Harris  v.  Gwin, 
lU  S.  A  M.  563;  Henderson  v.  Hamer,  5  H. 
525 ;  Miller  v.  Ewing,  8  S.  A  M.  421 ; 
Schirlinj  v,  Scites,  41  .Vl.  644.  And  this  is 
so  whether  the  attorney  filing  the  plea,  had 
authority  or  not  to  plead  for  those  not  served 
with  process  ;  Jones  v.  Hunter,  supra  ;  Har- 
ris V.  Gwin.  supra ;  unless  it  appears  that 
the  attorney  acted  in  collusion  with  the  other 
party,  or  is  not  responsible  in  damages; 
Harris  v.  Gwin;  Miller  v.  Ewing,  supra. 
As  to  what  is  sufficient  evidence  of  the 
authority  of  an  attorney  in  such  a  case, 
See  Attorney  at  Law,  9,  29,  54,  and  Keim 
V.  Carson,  12  S.  A  M.  431. 

3.  By  answer.  And  where  an  answer  in 
chancery  is  signed  by  counsel,  and  also  by 
all  the  defendants,  though  there  is  no  service 
of  process,  this  is  an  appearance,  and  will 
justify  a  decree,  though  there  be  no  proof  on 
the  record  that  the  signature  is  genuine,  or 
that  the  attorney  had  authority  to  act ;  Lester 
V.  Watkins,  41  M.  647. 

4.  By  motion.  If  the  defendants  who  have 
been  served  with  process,  move  to  quash  it, 
this  is  an  appearance  for  them,  but  not  an 
appearance  lor  those  not  served,  though  the 
record  recite  "the  defendants  came  and 
moved,"  Ac,  without  specifying  which  of 
them  appeared;  Harrison  v.  Agricultural 
Bank,  2  S.  A  M.  307. 

5.  Same.  So  a  motion  to  quash  the  return 
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on  a  set,  fa.  is  an  appearance ;  Fisher  v. 
Baitaille,  2  G.  471. 

6.  Other  modes.  The  taking  a  bill  of  ex- 
ceptions is  an  appearance ;  and  in  England 
the  taking  of  the  declaration  oat  of  the  office, 
or  the  replevin  by  defendant,  or  his  allowing 
of  a  copy  of  it,  is  a  good  appearance ;  Young 
T.  Rankin,  4  H.  27.    5^ee  post,  8. 

7.  Effect  of.  An  appearance  cures  all  de- 
fects  in  the  service  of  process;  Stevens  v. 
Rtchti,  I  H.  523;  Young  v.  Rankin,  4  H. 
27 ;  Henderson  v.  Hamer.  5  H.  525.  And 
this  applies  to  a  proceeding  before  a  judge  in 
Tacation,  to  correct  a  judgment;  Graves  ?. 
FaU(m,  7  H.  592. 

See  Proorss.  25.    Attachment.  74,  75. 

8.  Waiver  of  notice,  A  voluntary  waiver 
of  service  of  notice  of  a  suit  is  good,  and  dis- 
penses with  legal  service ;  Fri^hy  v.  Harri- 
son. 1  Q.  452;  and  this  may  be  made  by  an 
entry  on  the  declaration,  without  the  actual 
presence  in  court  of  the  defendant.  Thus, 
where  tr  e  plaintiff  filed  his  declaration  in  the 
clerk's  office,  five  days  before  the  commence- 
ment of  the  term,  and  the  defendant  on  the 
same  day  endorsed  on  the  declaration  a 
waiver  of  summons,  an  entry  of  his  appear- 
ance, and  his  consent  that  the  court  might 
at  the  ensuing  term  render  a  judgment  for 
a  specified  sum,  it  was  held  on  proof  of  these 
facts,  the  plaintiff  was  entitled  to  judgment 
according  to  the  agreement  (overruling 
HtrmphiU  V.  Hemphiliy  5  G.  68) ;  Bj/rne, 
Vance  ^  Co.  v.  Jeffrits,  9  G.  533, 

And  a  written  acknowledgment  of  service 
of  process,  endorsed  oq  the  writ,  and  signed 
by  the  party,  will  be  sufficient  only  when 
the  signature  of  the  party  is  proven  ;  Bacon 
V.  Bevan,  44  M.  293. 

9.  Appearance  when  term  fails.  Parties 
cited  to  appear  at  a  term  of  the  Probate 
C>'oart,  which  fails,  are  bound  to  appear  at  the 
next  term ;  Hanks  v.  Neai,  44  M.  212. 

JIfipnffirmtiatf  of  IS^s^eni§. 

See  Paymknt. 

1.  Debtor  has  first  rijht  to  appropriate. 
The  debtor  has  the  right  at  the  time  he  makes 
a  payment  to  appropriate  it  to  whichever  of 
several  demanas  held  against  him  by  the 
creditor,  he  pleases ;  if  he  fail  to  exercise 
this  right,  then  the  creditor  can  appropriate 
the  payment ;  Crisler  v.  McCoys  4  G.  445. 

2.  When  credit  rejected.  If  there  be  no 
other  evidence  of  the  payment  of  a  sum  cred- 
ited on  an  open  account  to  the  payment  of 
an  item  barred  by  the  statute  of  limitations, 
then  the  credit  itself,  if  the  item  be  rejected 
as  barred,  the  credit  will  also  be  rejected ;  lb. 

3.  Payments  on  a  debt  due  by  instalments. 
Where  several  promissory  notes  being  for 
the  several  instalments  of  one  debt  are  given 
on  the  same  day,  but  falling  due  at  different 
times,  partial  payments  thereon,  unappro- 
priated oy  the  parties,  will  be  applied  exclu- 
sively to  the  note  first  falling  due,  until  it  is 
satisfied,  and  then  to  the  next,  &c. ;  Miller  v. 
Leflore,  3  G.  634. 


4.  On  open  accounts.  Partial  payments  on 
an  open  account,  if  unappropriated  by  the 
parties,  will  be  applied  to  the  items  drawing 
interest  in  the  order  in  which  they  fall  due ; 
Scott  V.  Cleveland,  4  G.  447. 

5.  Applied  to  debt  overdue.  Partial  pay- 
ments are  applied  to  a  debt  overdue  in  pref- 
erence to  one  not  due  when  they  are  made  ; 
Efflnger  v.  Henderson,  4  G.  449. 

6.  Enrolment  law.  The  enrolment  law 
has  no  reference  to  voluntary  payments  made 
by  iudgment  debtors,  and  they  may  apply 
such  payments  in  the  manner  they  see  proper  ; 
Miss.  Cen.  R.  R.  Co.  v.  Harkness,  3  G  203. 

7.  Payments  by  admindstrator  of  insoU 
vent  estate.  B.  endorsed  two  notes  on  C  to  S., 
wh^  sued  both  B.  and  C,  on  one  of  the  notes, 
and  obtained  judgment  against  G.'s  adminis- 
trator alone,  being  non-suited  as  to  B.,  the 
endorser,  O.'s  estate  was  insolvent  and  S.,  the 
holder,  presented  the  judgment  and  the  note, 
and  was  allowed  his  pro  raXa  dividend  on 
both  :  Held,  that  S.  could  not  credit  this  divi- 
dend alone  on  the  judgment,  but  must  apply 
it  to  the  judgment  and  the  other  note,  so  as  to 
exonerate  a.  pro  rata  from  his  liability  on 
the  note ;  Stamps  v.  Brown,  2  W.  526. 

8.  On  several  notes  secured  by  mortgage. 
Where  several  notes  are  secured  by  a  mort- 
gage, the  proceeds  o(  the  sale  of  the  mort- 
gaged estate  must  be  applied  to  all  equally, 
notwithstanding  there  may  be  an  accommo- 
dation endorser  on  one  of  them ;  Parker  v. 
Mercer,  6  H.  320.  And  the  rule  is  the  same 
when  the  sale  is  by  a  trustee  under  a  deed  in 
trust ;  Cage  v.  Her,  5  S.  &  M.  410.  And  if 
the  trustee  apply  the  proceeds  differently,  the 
sureties  on  the  notes,  secured  by  the  mort- 
gage, as  also  the  sureties  on  an  injunction 
bond  given  by  mortgagor  to  restrain  the  col- 
lection of  a  judgment  based  on  one  of  the 
notes  secured  by  the  mortgage,  have  a  right 
to  have  the  proceeds  applied  ratably  ;  lb. 

9.  Mortgage  and  simple  contract  debts.  If 
a  party  be  indebted  by  mortgage  and  also  by 
simple  contract  debts  to  the  same  creditor, 
and  make  a  payment  and  omit  to  apply  it 
specifically  to  one  of  the  debts,  the  law  will 
make  the  application  in  the  way  most  benefi- 
cial to  the  aebtor,  viz. :  to  the  mortgage.  And 
so  if  the  mortgagor  sell  the  mortgaged  prop- 
erty, and  the  purchaser  pav  the  purchase 
money  to  the  mortgagee,  who  has  another 
debt  against  the  mortgagor,  the  law  will 
apply  the  payments  made  by  the  purchaser 
in  exoneration  of  the  mortgaged  property; 
Poindexter  v.  La  Roche,  7  §.  &  M.  699. 

10.  Appropriation  of  money  attached.  A 
debtor  owing  several  demands  may,  when  he 
makes  a  partial  payment,  apply  it  to  that 
demand  which  he  sees  proper.  If  he  do  not 
make  an  appropriation  of  the  payment,  then 
the  creditor  may ;  and  if  neither  make  it,  the 
law  will  make  the  appropriation.  And  this 
right  of  the  debtor  to  make  the  appropriation 
is  not  lost  when  the  creditor  obtains  posses- 
sion of  his  mone^  without  his  consent,  other- 
wise than  by  a  judicial  proceeding  which  it 
binding  on  the  debtor.  And  it  was  recognized 
fully  in  a  case  where  the  creditor  attached 
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the  debtor's  money  in  the  hands  of  his  agent, 
and  forced  the  agent,  in  order  to  obtain  a 
release  of  his  own  private  funds  from  the 
same  attachment,  to  agree  that  the  money 
should  be  applied  as  the  creditor  desired; 
Dennis  v.  McLaurin  Sf  Co.,  2  G.  606. 

11.  Appropriation  of  payments  on  judg- 
ment. Vvnen  a  judg-ment  for  money  has  been 
affirmed  in  the  High  Court  with  damages, 
partial  payments  thereafter  made  are  to  be 
applied  first,  to  the  interest  on  the  original 
judgment;  second,  to  the  principal  of  that 
judgment,  and  lastly,  to  the  judgment  for 
'^sniages.  The  latter  judgment  bearing  no 
interest,  the  payments  will  be  applied  in  this 
way,  because  that  application  will  be  most 
beneficial  to  the  debtor  (citing  Poindexter 
V.  La  Roche  ;  see  ante,  9) ;  Hamer  v.  Kirk- 
wood,  3  C.  95. 

ll*a.  As  to  appropriation  of  fiayments  to 
several  notes  secured  by  mortgage,  when  they 
have  been  amgned  to  different  parlies. 

See  MORTGAOR,  52  to  60. 

to  gttbHc  $Be. 

See  Constitutional  Law,  20  to  31. 

^rbiirHtiatf  mti  f^nnrd. 

I.  The  submiuion i 

II.  'I'he  award ii 

III.  Statutes  on  arbitration 35 

I.  Sabmission. 

1.  Attorney  may  submit.  The  general  doc- 
trine is,  that  an  attorney  at  law,  who  is  em- 
ployed in  a  suit,  may  submit  the  matter  in 
dispute  to  arbitration,  because  by  the  implied 
assent  of  his  client  arising  fmm  his  employ- 
ment, he  may  do  anything  in  the  progress  of 
the  cause  which  the  court  may  approve ;  but 
there  must  be  a  suit  pending  whicn  the  attor- 
ney is  employed  to  manage ;  he  has  no  power  to 
submit  to  an  arbitration  where  there  is  no  suit, 
much  less  to  change  the  terms  of  a  submission 
agreed  to  by  his  client.  Hence,  if  the  client 
agree  to  submit  to  the  award  of  seven  men, 
and  the  attorney  agree  that  five  may  decide 
it,  the  award  will  not  be  binding  on  the  client. 
Jenkins  v.  Gillespie,  10  S.  ik  M.  31. 

2.  Husband  has  no  power:  Power  of  wife. 
The  husband  has  no  power  to  submit  to 
arbitration  the  rights  of  his  wife,  without 
her  consent;  Fort  v.  Battle,  13  S.  &  M.  133. 
Nor  has  the  wife  power  without  ihe  consent 
of  her  husband,  to  submit  to  arbitration  her 
title  to  lands  which  may  be  involved  in  a  suit; 
and  if  she  do,  and  a  decree  be  entered  on  the 
award,  it  will  not  be  binding  on  her ;  Handy 
V.  Cobb,  44  M.  699. 

3.  Guardian  ad  litem.  A  guardian  ad 
litem  has  no  power  to  bind  his  ward  by  a  sub- 
mission to  arbitration ;  Fort  v.  Battle,  supra, 

4.  Adult  and  minor  distributees.  The  dis- 
tributees of  an  estate  may  submit  to  arbitra- 
tion the  settlement  of  the  accounts  of  the 
administrator ;  and  if  some  of  them  be  minors, 
the  adults  will  nevertheless  be  bound  by  the 
award;  lb. 


5.  Guardian- s  power.  A  submission  by  a 
guardian  to  arbitration  of  his  ward's  interests, 
is  binding  on  the  guardian  personally,  and  being 
so  bindii)<r  on  him.  it  is  binding  on  the  other 
party  ;  Coleman  v.  Turner,  14  rf.  He  M.  118; 
McComb  v.  Turner.  lb.  U9. 

0.  Power  of  a  church.  The  courts  will  not 
enforce  un  award  made  by  a  church  settling 
a  dispute  between  two  of  its  members;  but 
if  arbitrators  be  appointed  by  the  church  or 
its  pastor,  and  the  parties  voluntarily  agree 
to  abide  by  their  decision,  which  is  made  in 
due  form,  it  is  binding ;  Johen  v.  Binns,  5  C. 
373. 

7.  Potcer  of  a  mayor  of  a  city.  The  Mayor 
of  the  City  of  Columbus  has  no  power  to 
submit  a  claim  of  the  city  to  arbitration, 
without  the  consent  of  the  selectmen ;  whether 
their  coiisent  can  be  proven  by  their  private 
conversations  at  the  time.  Qaceref  Hand  v. 
City  of  Columbus,  4  S.  &  M.  2<»3 

B.  Both  parties  must  agree  to  submit.  An 
award  will  not  be  binding,  un  ess  both  par- 
ties agree  to  the  submission ;  and  an  agree- 
ment to  the  award  after  it  is  made,  by  the 
plaintiff*,  evidenced  by  his  bringing  an  action 
to  enforce  it,  will  not  dispense  with  proof 
that  the  other  party  agreed  to  it;  Hand  v. 
f^ify  of  Columbus,  supra.  But  it  need  not 
be  proven  that  the  defendant  in  an  action  on  the 
award,  agreed  to  the  submission  before  the 
award  was  made,  if  it  be  shown  that  after- 
wards he  recognized  it  as  binding,  and  prom- 
ised to  pay  the  amount  awarded  against  him ) 
Williams  V.  Williamson  8.  &  M.  393, 

9.  Proof  of  submission  by  parol.  The  sub- 
mi.«9sion  may  be  by  parol,  and  its  nature  and 
extent  may  be  proven  by  parol  evidence ; 
Tucker  v.  Gordon,  7  H.  306.  And  when  the 
submission  recites,  "that  there  had  been  a 
suit  pending  between  the  parties,  and  they 
desired  an  end  of  the  litigation,  and  for  that 
purpose  had  referred  the  matter  in  dispute, 
to  their  attorneys,"  without  specifying  the 
matters  in  dispute ;  it  was  held  that  parol 
proof  was  admissible  to  show  what  was  in 
dispute;  and  thereby  determine  whether  or 
not  the  award  embraced  matters  not  sub- 
mitted ;  Hill  y,  Hilh  11  S.  &  M.  616. 

10.  Judgmeut  on  :  Without  precious  rule 
of  court.  If  the  parties  to  a  suit  without  any 
previous  rule  of  court,  agree  to  refer  the 
matter  in  controversy  to  arbitrators,  and 
that  their  award  shall  be  the  judgment  of 
the  court ;  and  thereupon  an  award  is  made 
and  returned  into  court,  judgment  may  be 
entered  on  it ;  Wear  v.  Hagan,  1  G.  83 ;  S. 
P.,  Handy  v.  Cobb,  44  M.  699. 

II.    The  Award. 

11.  Arbitrators  must  connder  all  matters 
submitted.  There  is  an  obligation  on  the  arbi- 
trators to  consider  all  the  matters  embraced 
in  the  submission,  and  if  they  refuse  to  do  so, 
their  award  is  not  binding ;  Tucker  v.  Gor^ 
don,  7  H.  306. 

12.  Award  must  follow  submission:  And 
be  certain  and  mutual.  An  award  must 
always  be  in  strict  accordance  with  the 
submission,  and  not  extend  to  subjects  nor 
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to  strangers  not  embraced  in  the  snbmission  ; 
and  it  mast  also  be  certain  in  its  terms,  and 
mutoally  binding  on  both  parties,  otherwise 
it  will  be  void ;  Gibson  v.  Powell,  5  S.  &  M. 
712  ;  WtUtams  v.  WtlUams,  11  S.  &  M  393 ; 
HtUY,  HilUU  S.  &  M.616. 

13.  Same :  Certainty  in :  Instance.  It  is  no 
objection  to  an  award,  that  it  directs  a  par- 
ticular debt  to  be  paid  by  one  of  the  parties 
to  the  other,  in  the  event  it  cannot  be  col- 
lected from  a  third  party ;  since,  if  at  the  time 
of  the  trial  of  an  action  on  the  award,  it  be 
ascertained  that  the  debt  cannot  be  collected, 
it  will  be  a  good  set-off  in  favor  of  the  party 
to  whom  it  was  to  be  paid ;  and  if  not  then 
known  that  it  cannot  be  collected,  its  payment 
may  be  enforced  by  suit,  whenever  that  fact 
is  ascertained ;  Williams  v.  Williams,  supra. 
Nor  is  it  an  objection  to  the  certainly  of  the 
award  that  it  gives  the  right  to  one  party  to 
pay  a  debt  awarded  against  him,  in  the  notes 
of  good  solvent  banks  of  the  state,  for  if  void 
as  to  the  kind  of  funds  in  which  payment  is 
to  be  made,  then  it  would  be  payable  in 
specie ;  HiU  v.  HilU  supra, 

14.  Same,  An  award  is  not  bad  because, 
having  directed  the  payment  of  a  certain 
amount  by  one  party  to  the  other,  it  also  di- 
rects that  the  parties  shall  execute  mutual 
receipts  to  eacn  other,  in  respect  to  the  mat- 
ters in  controversy ;  Bill  v.  Hill,  supra. 

15.  Effect  and  extent  of  award.  There  is 
a  conflict  in  the  decisions  of  courts  in  refer- 
ence to  the  extent  to  which  an  award  is  bind- 
ing. In  Maine,  Massachusetts,  New  Hamp- 
shire, and  Kentucky,  the  award  is  conclusive 
only  as  to  the  matters  actual Iv  laid  before 
the  arbitrators,  and  considered  by  them,  and 
does  not  bind  as  to  matters,  though  within 
the  terms  of  the  submission,  which  were  not 
decided  by  the  arbitrators.  In  England  and 
New  York,  the  award  is  conclusive  of  all  de- 
mands embraced  in  the  submission,  and  evi- 
dence to  show  that  any  particular  demand  so 
embraced  was  not  before  the  arbitrators,  nor 
passed  on  by  them,  is  inadmissible ;  and  this 
bitter  rule  is  approved  by  this  court,  and 
bence  evidence  to  show  that  a  particular  part 
of  the  partnership  property  was  not  embraced 
in  the  award,  when  the  submission  was  of  all 
demands  and  accounts  arising  out  of  the  part- 
nership business,  and  the  disposition  of  the 
partnership  property,  is  inadmissible ;  Gard- 
ner V.  Oden  2  0.  382. 

16.  When  good  in  part  and  bad  in  part. 
An  award  containing  matter  not  legally 
binding  on  the  parties,  will  yet  be  upheld  as 
to  the  matter  which  is  legal  and  proper,  if 
the  part  which  is  good  can  be  seperated  from 
and  exist  independently  of  that  which  is  bad. 
Bnt  the  good  cannot  be  enforced,  if  the  per- 
formance of  the  void  part  be  a  consideration 
of  the  performance  of  the  good ;  Gibson  v. 
FbweU,  5  S.  &  M.  712. 

17.  Same:  Case  on  judgment.  Gibson 
held  the  notes  of  Harmon,  Henry  ^  Bennett, 
subject  to  certain  credits,  and  a  dispute  aris- 
ing about  the  matter,  it  was  agreed  to  sub- 
mit it  to  arbitration.  The  award  found  the 
amount  of  the  indebtedness  due  to  Gibson, 


and  directed  that  a  large  portion  of  it  should 
be  extinguished  by  a  conveyance  of  certain 
land  to  be  made  by  one  Powell,  who  was  a 
stranger  to  the  submission.  It  was  also 
awarded,  that  the  balance  should  be  paid — a 
specified  part  by  Harmon,  and  the  remainder 
by  Bennett — and  that  certain  lumber  and 
logs  were  to  be  divided  between  Harmon  and 
Bennett,  and  that  they  should  confess  a  judg- 
ment to  Gibson,  with  stay  of  execution,  for 
the  amount  awarded  against  them  :  Held,  the 
award  was  wholly  void;  lb. 

18.  Public  officers  appointed  to  adjust 
claim  against  the  Slate,  By  private  statute, 
the  governor,  auditor  of  public  accounts, 
and  State  treasurer  were  directed  to  examine 
into  the  accounts  of  a  creditor  of  the  State, 
and  it  was  provided  that  whatever  they 
should  allow  should  be  paid  to  the  creditor 
in  full  of  his  demand:  Held,  that  if  the 
creditor  appeared  before  these  oflBcers  and 
submitted  nis  claim  to  their  adjustment,  he- 
was  bound  by  their  award:  otherwise,  not; 
Jack  V.  Slate,  6  S.  &  M.  494. 

19.  When  a  party  may  appoint  both  arbi- 
trators. When  an  agreement  is  made  that 
the  owner  of  land  shall  pay  for  improvements 
thereon,  to  be  thereafter  made,  "  what  two 
disinterested  men  shall  value  them  to  be 
worth,"  it  is  the  true  meaning  of  the  contract 
that  each  party  shall  select  one  of  the 
referees;  but  if,  after  the  improvements  are 
made  in  pursuance  of  the  agreement,  the 
owner  refuse  to  appoint  a  referee,  upon  rea- 
sonable request,  the  other  party  may  select 
both,  and  their  award  will  be  binding;  Ome 
V.  Sullivan,  3  H.  161. 

20.  Notice  of  meeting  of  arbitrators. 
Whether  an  award  made  on  a  voluntary  sub- 
mission, and  under  a  rule  of  court,  without 
notice  to  the  parties,  of  the  time  and  place  of 
meeting  of  the  arbitrators,  is  good  ?  Quoere  f 
But  the  award  is  prima  fane  good,  and  in 
pleading  it  an  averment  of  notice  is  unneces- 
sarv;  Upshaw  v.  Hargrove,  6  S.  &  M.  286. 
S.  P.,  in  Hill  V.  Hill,  11  S.  &  M.  616,  where 
it  is  also  held  that  notice  to  the  attorneys  of 
the  parties  is  sufficient,  and  where  the  attor- 
neys  are  the  arbitrators,  no  further  notice  is 
necessary. 

21.  Power  of  arbitrators  to  apptdnt  um- 
pire. When,  by  the  terms  of  the  submission, 
the  arbitrators  were  authorized  to  select  an 
umpire  in  case  they  disagreed,  and  the  selec- 
tion was  made  in  the  beginning  of  the  trial, 
before  any  disagreement,  and  all  of  them,  in- 
cluding the  umpire,  heard  the  case,  and  made 
and  signed  the  award,  it  was  held  that  this 
did  not  vitiate  it :  1st.  because  no  objection 
was  made  at  the  time  of  the  trial  before  the 
arbitrators,  both  parties  being  present.  2d. 
because,  if  the  umpire  were  an  unauthorized 
person,  his  signing  the  award,  with  the  other 
arbitrators,  was  immaterial;  Estill  v.  Cock- 
erell,  4  C.  127. 

22.  Mistake  in  award.  When  the  arbi- 
trators have  made  a  clear  mistake  in  a  calcu- 
lation, by  which  they  ascertained  the  amount 
due  by  one  of  the  parlies  to  the  other,  it  may 
be  corrected  in  a  suit  to  enforce  the  award. 
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Hence,  where  it  was  conceded  that  the  plain- 
tiflf  only  worked  for  defendant  from  January 
to  May,  of  the  same  year»  and  the  arbitrators 
awarded  plaintiff  $19  per  monlh,  but  by  mis- 
take calculated  the  time  at  six  months  instead 
of  four,  it  was  held  the  mistake  could  be  cor- 
rected ;  Robertson  v.  Wdls,  6  C.  90. 

23.  Action  on:  Pleading  and  proof. 
Where  an  action  was  brought  on  a  bond 
given  to  secure  the  performance  of  an  award 
to  be  made  by  arbitrators  named  in  the  bond, 
and  the  plaintiff  set  out  in  his  replication  to 
defendant's  plea,  the  award  and  the  names  of 
the  persons  who  made  it,  and  the  defendant 
made  an  issue  by  averring  performance:  it 
was  held  he  could  not  object  on  that  issue  to 
the  award  thus  pleaded,  upon  the  ground 
that  it  was  not  made  by  tlie  arbitrators 
named  in  the  bond,  but  by  others ;  Gardner 
V  Oden,  2  C.  382. 

24.  Same,  If  an  award  be  fatally  defective 
on  its  face,  and  it  so  appear  in  the  pleading 
setting  it  up,  the  defect  may  be  taken  advan- 
tage of  by  demurrer ;  Hill  v.  Hill,  1 1  S.  & 
M.  616. 

m.  Statutes  on  Arhitration. 

25.  Act  of  1857.  Rev.  Code  of  1857,  ch. 
61,  p.  371,  art.  1,  provides  that  pending  suits 
and  actions  may,  by  rule  of  court,  be  referred 
to  arbitrators  mutually  chosen  by  the  parties, 
and  the  awurd/when  made  and  returned  and 
approved  by  the  court,  shall  be  entered  as  the 
juagraent  of  the  court. 

Art  2  provides,  that  all  persons  may  refer 
matters  m  controversy  between  them  to  arbi- 
tration, and  that  they  may  provide  in  the 
submission  that  the  award  shall,  by  rule  of 
court,  be  entered  as  the  judgment  of  the 
court  agreed  on,  and  on  filing  such  submis- 
sion and  award,  and  proving  the  same  by  the 
affidavit  of  one  or  more  of  the  witnesses,  a  rule 
shall  be  made  that  the  parties  submit  thereto, 
and  a  judgment  shall  be  entered. 

Art  3  provides,  that  the  court  shall  not  in- 
validate any  award  made  in  pursuance  of  the 
act,  unites  it  be  made  to  appear  that  the 
award  was  procured  by  corruption  or  undue 
means,  or  tnat  there  was  partiality  or  mis- 
behavior in  some  of  the  arbitrators ;  provi- 
ded,  complaint  be  made  before  the  end  of  the 
term  of  the  court  next  succeeding  that  at 
which  the  return  of  the  award  was  made. 

Art  4  reserves  to  the  Chancery  Court  its 
jurisdiction  over  awards,  &c. 

1.  CivU  and  criminal  proceedings  at  same 
time.  The  prosecutor  may  proceed  by  civil 
action  for  aamages,  and  also  by  indictment 
at  the  same  time;  State  v.  Blennerhassett, 
W.  7. 

See  Criminal  Law,  sub-division,  Assault 
and  Battery. 

See  Trespass,  4. 

^ssennar  of  gHMe§. 

1.  Fenaltf/ for  failure  of  duty.  In  1839  the 
revenue  law  required  the  assessor  of  taxes 


to  return  the  assessment  roll  for  his  county 
to  the  auditor  of  public  accounts  before  the 
1st  day  of  July  in  each  year,  and  for  a  failure 
to  do  so  a  penalty  of  $500  was  imposed,  to  be 
recovered  by  action  of  debt.  In  1841  the  law 
increased  the  penalty  to $1000;  and  held  that 
for  a  default  under  the  law  of  1839,  an  action 
might  be  maintained  after  the  Act  of  1841 
went  into  operation,  and  that  the  sureties  on 
the  bond  executed  in  1839  were  liable  for  the 
damages  the  State  might  sustain  by  the  de- 
fault, the  repeal  of  the  law  having  no  effect 
on  the  contract ;  Tucktr  v.  Stokes^  3  S.  &  M. 
124. 

2.  CompenJiafion,  By  the  revenue  Act  of 
1841.  the  assessor  of  taxes  was  allowed  $ve 
per  cent,  commission  on  his  assessment  roll 
for  the  State,  and  *'  the  same  compensation  for 
his  assessment  of  the  county  tax.*'  By  the 
Act  of  1846,  his  compensation  for  assessing 
the  State  taxes  was  reduced  to  three  per  cent., 
and  nothing  was  said  about  his  compensation 
for  assessing  the  county  tax :  Held,  that  his 
compensation  of  five  per  cent,  for  the  county 
tax,  fixed  by  the  Act  of  1841,  was  unchanged, 
and  was  still  five  per  cent. ;  Board  of  Police 
of  Holmes  Co.  v.  Morion.  2  C.  240. 

3.  Cannot  appoint  a  deputy.  The  duties  of 
assessor  of  taxes  cannot  be  discharged  by 
his  private  a^enl;  nor  is  he  authorized  by 
law  to  appoint  a  deputy  (now  changed  by 
statute).  Hence,  a  list  of  persons  liable  to 
serve  as  jurors  made  out  and  returned  by  one 
acting  us  agent  for  the  assessor  is  illegal, 
though  afterwards  ratified  by  him :  and  a 
!  rand  jury  drawn  from  such  list  is  illegal; 
Stokes'  Case,  2  C.  621.  This  is  now  changed 
by  statute. 

4.  Appointment  of,  hy  Board  of  Police. 
The  statute  (U.  C,  p.  189,  \  23),  which  pio- 
vides,  *'  that  if  any  assessor  of  taxes  shall  fail 
from  any  cause  to  perform  the  duties  required 
of  him  by  law,  it  shall  be  the  duty  of  the 
Board  of  Folice  to  appoint  another  assessor," 
embraces  a  case  of  resignation  by  the  asses- 
sor,  as  well  as  a  failure  to  perform  the  duties 
of  his  office  from  any  other  cause ;  Morgan  v. 
Harrell,  4  C.  468. 
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I.  Statutes. 
1.  Act  of  1822.  The  Act  of  June  25th.  1822, 
( Hutch.  Code  C40,  J9.  H.  &  H.  373,  J 1 2),  pro- 
vides that  **  all  bonds,  obligations,  bills  single, 
promissory  notes  and  all  other  writings  for 
the  payment  of  money  or  any  other  things 
shall  and  may  be  assigned  by  endorsement, 
whether  the  same  be  made  payable  to  the 
order  or  assigns  of  the  obligee  o.*  payee  or 
not ;  and  the  assignee  or  endorsee  shall  and 
may  sue  in  his  own  name,  and  maintain  any 
action  which  the  obligee  or  payee  might  or 
could  have  sued  or  maintained  thereon  pre- 
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vioas  to  assi^roent ;  and  in  all  actions  cora- 
menced  and  sued  on  any  snch  assigned  bond, 
obligration,  &c ,  the  defendant  shall  be  allowed 
the  benefit  of  all  want  of  lawful  considera- 
tion, failure  of  consideration,  payments,  dis- 
counts, and  set-offs,  made,  had  or  possessed 
against  the  same  pervious  to  notice  of  the  as- 
sitrnment.  Ac.  in  the  same  manner  as  if  the 
same  had  been  sued  and  prosecuted  by  the 
payee  or  obligee,  and  the  assignee  or  endorsee 
may  sue  the  endorsee  as  in  case  of  the  inland 
bills  of  exchange.  This  is  re-enacted  in  Rev. 
Code  of  1857,  p.  35.5,  art.  4. 

2.  -rici  0/1857.  The  assignee  of  any  chose 
in  action  may  sue  in  his  own  name  to  recover 
the  same  if  the  assignment  be  in  writing; 
Rev.  Code  of  1857,  p.  485,  art  42. 

n.  What  is  Assignable. 

3.  Conditional  cojiira^t.  A  contract  for  the 
payment  of  money  upon  a  condition,  is  asf^ign- 
able  after  the  condition  is  performed ;  Bry- 
ars'  Garnishee  v.  Griffin,  2  G  60.3.  And 
it  is  a«si{rnable  without  reference  to  whether 
the  condition  is  performed  or  not ;  Shields  v. 
Tai/lor,  H  C.  13 ;  where  it  was  held  that  an 
order  by  a  client  on  his  attorney,  directinflf 
him  to  pay  a  certain  sum  of  money  to  the 
payee,  when  the  amount  was  collected  by  the 
attorney,  from  paper  in  his  hands  for  collec- 
tion was  assignable.  And  an  injunction  bond 
conditioned  to  pay  the  judgment  enjoined  in 
case  the  injunction  be  dissolved,  is  assignable 
nuder  the  statute;  Alexander  y.  Pringle.  5 
C  56.  But  a  bond  conditioned  for  the  per- 
formance of  an  act  or  service,  and  not  for  the 
payment  of  monev,  or  other  things,  is  not 
assignable  ;   Shackelford  v.  Franks,  3  C.  49. 

4.  JxtdgmenU,  The  assignment  of  a 
chose  in  action  did  not  at  common  law  vest  in 
the  assignee  the  legal  riirht  to  it,  so  as  to 
enable  him  to  sue  on  it  in  his  own  name  aC 
law  The  Act  of  1822.  supra,  removed  this 
common  law  inhibition  only  in  the  cases 
therein  specified,  leaving  it  in  full  force  as  to 
all  others.  Judgments  are  not  embraced  in 
that  act,  and  hence  the  assignee  of  a  judg- 
ment cannot  maintain  an  action  at  law  m  his 
own  name,  to  recover  damages  against  third 
persons,  for  obstructing  him,  in  the  execu- 
tion of  the  judgment,  by  preventing  him  from 
levying  ayi./a.  The  action  should  have  been 
brought  in  the  name  of  the  judgment  credi- 
tor; Wilson  V.  McElroy.  2  8.  &  M.  241. 
And  it  makes  no  differences  in  such  case  that 
the  plaintiff  in  the  jnogment  is  a  bankrupt, 
and  the  assignment  was  made  by  the  assignee, 
for  then  the  action  should  have  been  brought 
io  the  name  of  the  bankrupt,  or  at  farthest 
by  the  assignee  in  bankruptcy ;  lb.  And  it 
is  doubtful  whether  a  court  of  law  would  so 
far  recognize  the  equitable  rights  of  the 
assignee  of  a  judgment  as  to  allow  him  to 
make  it  the  foundation  of  an  action  against 
an  administrator  on  his  bond  for  a  devastavit, 
when  the  action  is  in  the  name  of  the  State, 
the  obligee,  as  plaintiff  for  the  use  of  the 
assignee ;  Ruff  v.  Smith,  2  G.  59.  But  a 
jadgmt-nt  may  be  assigned  so  as  to  vest  in 
the  assignee  ao  equitable  right  to  it,  and  the 


power  to  nse  the  name  of  the  plaintiff  in 
enforcing  it  ;%Vanhovten  v.  Eeily,  6  S.  &  M. 
440.  But  whilst  a  valid,  operative  judgment 
may  be  assigned,  yet  if  the  assignee  first  pay 
it.  It  cannot  afterwards  be  assigned  to  him  in 
consideration  of  the  payment;  the  judgment  is 
then  extinguished ;  Rollins  v.  TJiompson,  13 
S.  &  M.  522.  A  judgment  is,  however,  a 
record  and  incapable  of  snch  possession  by 
the  owner,  as  to  be  assignable  by  delivery ; 
Parker  v.  Bacon,  4  C.  425.  A  judgment 
may,  however,  be  assigned  by  parol ;  Pews  v. 
McRae,  7  G.  143.  And  it  may  also  be 
assigned  by  the  assignee  taking  an  order  iVom 
the  plaintiff  on  his  attorney,  directing  him  to 
pay  the  proceeds  of  the  judgment  to  the 
assignee,  when  collected,  and  the  right  of 
snch  assignee  will  be  recognized  in  a  court  of 
law  and  protected ;  Tombigbee  Railroad  €om» 
panyv.BeH.  7  H.  216. 

5.  Title  bond.  The  assignment  of  a  bond 
conditioned  to  make  title  to  land  on  pay- 
ment of  the  purchase  money,  conveys  an 
eqnilable  interest  in  the  land,  and  is  a  good 
consideration  for  a  contract;  Montgomery  v. 
Dillingham,  3  S.  &  M.  647. 

6.  Open  account.  An  open  account  is  as* 
si'/nahle  by  delivery,  or  in  writing ;  Ashby  v. 
Carr,  40  M.  64.  It  is  also  assignable  by  con- 
tract (not  in  writing),  based  on  a  valuable 
consideration,  without  delivery ;  Pass  v.  Mc* 
Rae,  7  G.  143.  And  the  assignee  may  sue 
on  it.  in  the  name  of  the  assignor  for  his  use, 
and  his  interest  will  not  be  affected  by  the 
subsequent  insolvency  of  the  assignor ;  De 
France  v.  Davis,  W.  69. 

in.  What  is  and  is  not  a  good  Assignment. 

7.  By  delivery.  An  assignment  by  delivery 
of  a  contract,  not  payable  to  bearer,  is  valid 
to  convey  an  equitable  interest;  Byars'  Gar* 
nishee  v.  Griffln,  2  G.  603.  So  of  an  open 
account ;  Ashby  v.  Garr,  40  M.  64.  But  a 
judgment  cannot  be  assigned  by  delivery, 
since  it  is  incapable  of  manual  possession ; 
Parker  v.  Bacon,  4  0.  425,  A  promissory 
note  not  payable  to  bearer,  is  assignable  by 
delivery.  ;so  as  to  vest  an  equitable  title  in 
the  assignee,  who  may  sue  on  it  at  law  in 
the  name  of  payee  for  his  use ;  or  he  may 
maintain  a  suit  in  equity  in  his  own  name  as 
equitable  owner ;  Taylor  v.  Reese,  44  M.  89 

8.  In  a  power  of  attorney  io  argent,  A 
power  of  attorney  authorizing  an  agent  to 
sell  property  and  apply  the  proceeds  to  the 
payment  of  a  debt  aue  him,  is  a  valid  assign- 
ment of  the  proceeds  of  the  sale,  to  the 
amount  of  the  agent's  debt ;  Cobb  v.  Cham^ 
plin.  4  G.  406. 

9.  By  order :  Without  consent  of  drawee. 
An  order  drawn  for  a  valuable  consideration 
by  a  client  on  his  attorney,  directing  the  pay- 
ment of  a  part  of  the  money,  when  collected 
from  a  claim  in  the  attorney's  hands,  is  an 
equitable  assignment  of  that  much  of  the 
fund,  whether  the  drawee  assent  to  it  or  not ; 
Fitch  V  Stamps,  6  H.  487;  8.  P.,  Moody  v. 
Kyle,  5  G.  506.  But  the  drawing  of  snch  an 
order  payable  to  the  drawee's  own  order,  is 
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not  per  se  an  assignment,  witboat  delivery  of 
the  order  to  another;  Shields  v.  Taylor,  3 
C.  13 

10.  Attorney* 8  receipt.  The  assignment  of 
an  attorney's  receipt,  given  for  a  claim  in- 
trusted to  him  for  collection,  is  an  equitable 
assignntent  of  the  claim,  and  if  the  debtor 
afterwards,  with  notice  of  the  assignment, 
pay  the  cl  im  to  a  subsequent  assignee,  the 
paym<'nt  will  be  void,  and  courts  of  law  will 
so  far  recojrnizp  the  assignee's  claim,  though 
merely  equitable,  as  to  compel  the  assignor 
to  allow  the  use  of  his  name  to  collect  the 
claim,  and  will  not  recognize  any  payment 
subsequent  to  notice;  Anderson  v.  Miller,  1 
S.  &  M.  586.  And  the  assignment  of  the 
attorney's  receipt  for  a  claim  then  in  suit, 
does  not  convey  the  legal  title,  though  the 
claim  be  a  note  payable  to  bearer;  it  is  a 
mere   equitable  assignment,   giving  the  as- 

'signee  the  right  to  the  proceeds  of  the  note 
when  collected;  Dease  v.  Reid,  2  C.  239. 
See  t)o«<,  17a 

11.  By  debtors  agreeing  to  pay  another.  If 
by  agreement  between  a  debtor  and  creditor 
the  former  is  to  pay  the  debt,  which  is  due 
by  open  account,  to  another,  who  afterwards 
assents  to  it.  this  is  a  valid  assignment  of 
the  debt  to  the  substituted  creditor;  Swisher 
V.  Pitch.  1  S.  &  M.  541. 

12.  Payment  by  stranger,  when  an  assign- 
Tnent.  If  a  stranger  to  a  judgment  pay  the 
amount  thereof  to  the  plaintiff,  and  take  an 
order  from  him  to  the  attorney  who  recovered 
the  judgment,  directing  payment  of  the  pro- 
ceeds to  him,  this  will  be  an  assignment  of 
the  judgment  to  the  stranger,  if  it  be  the 
intent  of  all  the  parties  that  the  transaction 
shall  operate  as  an  assiirnment,  and  not  as  a 
payment.  And  it  makes  no  difference  that 
the  creditor  enter  on  his  books  to  the  credit 
of  the  judgment  the  amount  so  received,  and 
that  the  assignment  was  made  at  the  instance 
of  the  principal  debtor,  without  consulting 
his  sureties ;  Tomhi,jbee  Railroad  Co.  v.  Bell, 
7  H.  216.  But  where  payment  was  made  by 
a  stranger  at  the  request  of  a  maker,  and 
nothing  was  said  about  a  sale,  but  a  simple 
receipt  endorsed  on  the  note,  stating  that 
payment  was  made  by  the  stranger,  it  was 
neld  to  be  no  assignment,  but  a  payment ; 
Blundd  V.  Vaughan.  12  S.  &  M.  625. 

13.  InienfioJi  of  the  parties  governs.  The 
intention  of  the  parlies  at  the  time  the  trans- 
action takes  place  is  to  govern  as  to  whether 
it  he  >in  assignment  or  not,  or  a  payment  or 
assignment;  Vauhoufen  v.  Reily^  6  S.  A  M. 
44(1;  Pass  v.  McRae,  7  G.  143.  Where, 
therefore,  a  distributee  of  an  estate  pur- 
chased a  judgment  against  the  estate,  which 
was  a  lien  on  all  the  property,  including  that 
which  had  been  distributed  to  him,  and  took 
an  assignment  of  the  judgment ;  and  it  was 
insisted  that  the  transaction  was  a  payment, 
as  the  judgment  was  a  lien  on  property 
which  he  held,  and  it  could  not,  therefore,  be 
an  assignment,  it  was  held  that  there  was 
nothing  in  his  character  of  distributee  which 
prevented  him  from  being  an  assignee  of  the 
judgment,  and  that  the  transaction  should  be 


carried  out  according  to  the  intention  of  the 
parties ;  Vanhoufen  v.  Reily.  supra. 

14.  When  made  by  performaTice  of  condi- 
tion in  original  contract.  A  party  may  be- 
come the  equitable  owner  of  a  contract  with- 
out a  formal  assignment.  He  is  such  when, 
by  the  terms  of  the  contract,  it  is  to  enure  to 
his  benefit  on  a  condition  which  has  been 
performed ;  Field  v.  Weir,  6  0.  56. 

15.  Oral  assignment  toithont  delivery.  A 
chose  in  action  may  be  assigned  by  oral 
agreement  without  delivery,  if  based  on  valid 
consideration,  so  as  to  vest  an  equitable  title 
in  the  assignee  ;  Pass  v.  McRae,  7  G.  143. 

16.  Illegal  consideration  for.  An  assign- 
ment made  on  an  illegal  consideration  is 
void,  and  confers  no  title  on  the  assignee ; 
and  this  defence  may  be  made  by  the  debtor ; 
Holman  v.  Ringo,  7  G.  690.  But  if  the 
consideration  be  legal,  the  debtor  has  no 
right  to  object  that  it  was  inadequate ;  Tur- 
ner V.  Brown.  3  S.  &  M.  425. 

17.  Assignment  of  bonds  and  notes.  To 
confer  a  legal  title  on  assijinee  of  a  bond,  it 
is  not  necessary  under  the  statute  that  the 
endorsement  should  be  under  seal ;  Mont- 
gomery V.  Dillingham.  3  S.  &  M.  647.  And 
an  assignment  by  the  payee  of  a  note  of  "  the 
money  due  upon  it."  if  not  made  by  endorse- 
ment, does  not  convey  the  legal  title.  The  as- 
signor in  such  case  holds  the  legal  title  in 
trust  for  the  assignee,  and  to  collect  the 
money  for  him;  Scott  v.  Metcalf  13  S.  &  M. 
563.  And  an  assignment  by  deed  of  bills 
and  notes  and  other  choses.  in  action,  does 
not  confer  the  legal  title ;  Grand  Gulf  Bank, 
V.  Wood.  12  8.  *  M.  482.  But  this  is  changed 
by  statute.  See  Rev.  Code  of  1857,  p.  485, 
art.  42  supra. 

17a.  Assignment  of  a  suit  pendingp  The 
assignment  of  the  beneficial  interest  in  a  suit, 
so  as  to  make  the  assignee  entitled  to  the 
proceeds  of  it,  is  an  equitable  assignment  of 
the  suit,  and  after  judgment  will  entitle  the 
assignee,  if  another  suit  on  the  judgment  be 
necessary,  to  bring  the  action  in  the  name  of 
the  plaintiff  for  his  use ;  Lee  v.  Gardner,  4 
C.  521.  citing  2  S.  &  M.  250;  6  S.  &  M.  440; 
7  H.  216.     See  also  ante,  10. 

lY.  Bights  of  Assignee  where  there  are  several 


176.  Equitable  assignment.  The  rule  that 
an  assignee  takes  subject  only  to  the  equities 
existing  in  favor  of  the  obligor  or  payer,  and 
not  subject  to  latent  equities  in  favor  of 
strangers,  does  not  apply  when  the  assignee 
gets  only  an  equitable  title ;  for  in  such  case 
he  gets  only  the  rights  which  the  assignor  had 
power  to  convey,  and  he  is  subject  to  the 
equitable  rule  qui  prior  est  in  tempore  potior 
est  in  jure;  hence,  where  the  original  payee 
in  a  note,  having  assigned  it,  was  intrusted 
by  the  assignee  with  the  note,  to  be  given  to 
an  attorney" for  collection,  which  he  did,  but 
took  the  attorney's  receipt  in  his  own  name, 
and  instead  of  delivering  that  receipt  to  the 
assignee's  agent,  left  another  with  him,  which, 
however,  the  assignee  refused  to  receive ;  and 
afterwards  the  payee  transferred  the  receipt 
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for  the  assintee's  note  to  another,  who  had  no 
notice  of  the  first  assignment:  it  was  held, 
that  as  the  second  assignee  got  only  an  equity 
by  the  assignment  of  the  attorney's  receipt, 
the  first  assignee,  who  was  prior  in  time,  had 
the  right  to  the  money ;  Roberts  v.  Bean.  5 
S.  A  M.  590 ;  S.  P.  Batlt/  v.  Bacon,  4  C.  456. 
Bat  where  the  holder  of  the  fond  has  become 
bound  to  pay  it  to  a  junior  assignee,  without 
notice 'of  a  prior  assignment,  this  will  defeat 
the  claim  of  the  prior  assignee,  as  against 
him;  Maithews  v.  Hambltnf6  C.  611.  Bee 
post,  22. 

Y.  Bights  of  Debtor  against  Assignee. 

18.  As  to  equities  against  payee.  The 
assignee  of  a  bond  is  bound  by  all  the  equities 
between  the  obligor  and  the  obligee  accruing 
before  notice  of  assignment ;  where,  therefore, 
the  obligee  in  a  bond  who  had  assigned  it  to 
a  third  person,  contracted  with  the  obligor  in 
consideration  of  a  sale  to  him  by  the  obligor 
of  a  tract  of  land,  to  deliver  up  to  him  the 
bond,  the  assignee  was  held  to  be  bound  by 
this  contract,  if  the  obligor  had  at  the  time 
DO  notice  of  the  assignment.  Bat  it  was  ulso 
held  that  if  the  obligee  made  an  executory 
contract  to  deliver  the  bond,  but  did  not 
act  Dally  deliver  it,  this  was  evidence  con- 
ducing to  show  notice  of  the  assignment  to 
the  obligor ;  Citi/  of  Natchez,  v.  Minor,  9  S. 
&  M.  544. 

19.  Same:  Where  the  cantra^t  is  rescinded. 
Where  the  contract  which  is  the  consideration 
of  the  note  is  rescinded  by  the  payee  and 
maker,  without  notice  to  the  latter  that  the 
note  has  been  assigned,  this  is  a  release 
and  discharge  to  him  of  his  liability  on  the 
note ;  it  is  otherwise  if  he  bad  notice.  And 
if  it  be  a  part  of  the  agreement  of  rescission 
that  the  payee  shall  take  up  the  note  from  the 
assignee,  this  is  notice  of  tne  assignment,  and 
also  a  recognition  by  the  maker  of  its  validity ; 
Wiggins  v.  McGimpsy,  13  S.  &  M.  532. 

20.  Partial  failure  of  consideration  of 
severed  assigned  notes.  When  there  is  a 
partial  failure  of  consideration  of  several 
notes,  which  are  a  part  of  the  same  transac- 
tion, and  which  have  all  been  assigned  by  the 
payee,  the  loss  ought  to  fall  ratably  on  all  the 
notes ;  KUpatrick  v.  Dye's  Heirs,  4  8.  &  M. 
289. 

21.  Payment  without  notice:  Caseinjud^- 
meni.  When  a  client  drew  an  order  on  his 
attorney,  but  payable  to  his  own  order,  by 
which  he  directed  a  sum  of  monev  to  be  paid 
out  of  collections  to  be  made  by  the  attorney, 
and  at  the  same  time  informed  the  attorney 
that  the  order  was  drawn  for  the  purpose  of 
bein^  assigned  to  one  of  his  creditors,  and 
the  attorney  afterwards  paid  the  money  to 
the  client  without  having  received  any  notice 
of  an  actual  transfer  of  the  order,  the  pay- 
ment will  be  good  The  transaction  itself 
did  not  amount  to  notice  to  the  attorney  of  a 
transfer,  and  subsequent  notice  before  pay- 
ment was  necessary  to  defeat  the  attorney's 
right  to  pay  to  the  client;  Shields  v.  Taylor, 
3  C.  13.    But  the  debtor  can  acquire  no  off- 


set against  assignor  after  notice  of  assign- 
ment ;  Pass  V.  McHae,  7  G.  143. 

22.  Equitable  assignment.  In  cases  of 
assignment,  where  the  assignee  gets  only  an 
equitable  title,  though  not  embraced  in  the 
terms  of  the  statute  allowing  equities  between 
the  original  parties  to  be  set  up  against  the 
assignee,  these  equities  are  allowed;  and  if 
the  assignee  come  into  a  court  of  chancery 
for  relief,  equity  will  enforce  the  contract  as 
it  was  made  between  the  original  parties,  and 
give  the  defendant  the  benefit  of  all  defences 
he  was  entitled  to  as  against  the  assignor. 
Hence,  where  a  note  was  made  payable  to  a 
bank  since  the  act  of  1840,  prohibiting  banks 
to  assign  notes  due  them,  and  requirin^^  them 
to  take  in  payment  of  their  debts  their  own 
bank  issues,  the  equitable  assignee  of  a  bank, 
coming  into  a  court  of  equity  to  collect  the 
assigned  note,  can  recover  only  the  paper  of 
the  bank,  or  in  default  of  the  maker  paying  ' 
in  that,  then  the  highest  market  value  of  the 
bank  notes  from  the  time  the  assigned  note 
fell  due  till  the  trial.  In  such  case,  the  law 
requiring  the  bank  to  take  its  own  issues  in 
payment  of  its  debts,  will  be  considered  as  part 
of  the  contract  between  the  bank  and  the 
maker  of  a  note  payable  to  it ;  whether  this 
would  be  the  rule  at  law  where  the  note  was 
made  payable  to  t^e  bank  or  order,  and 
endorsed  by  it  so  as  to  convey  the  legal  title. 
Qucere  f  Raily  v.  Bacon,  4  C.  455.  See  ante^ 
176. 

22a.  Maker's  right  of  defence  unaffected  by 
his  assignment  of  his  interest  in  the  contract. 
The  right  of  a  maker  of  a  note  to  make  a 
defence  of  partial  failure  of  consideration, 
even  against  the  assignee  of  the  note,  is  not 
affected  by  his  (the  maker's)  assignment  of 
his  interest  in  the  consideration;  hence, 
where  vendee  bought  land,  with  a  stipulation 
in  the  deed  that  he  was  to  have  a  remission 
of  the  price  at  a  stated  sum  per  acre  for  all 
the  land  the  vendor  could  not  show  a  clear 
title  to  when  the  purchase  money  became 
due;  and  vendee  afterwards  assigned  the 
deed  and  all  his  interest  in  the  land  to 
another,  it  was  held  that  this  did  not  deprive 
him  of  his  right  to  claim  the  remission,  and 
this  right  existed  against  the  assignee  of  the 
note ;  Chaplain  v.  Briscoe,  11  S.  &  M.  372. 

See  ante,  lib,  and  Mortgaors,  58. 

YI.  Assignment  where  there  is  Ckumishee 
process. 

See  Set-off,  19. 

23.  Garnishment :  Notice  when  good.  The 
assignee  of  a  note  is  entitled  to.  it  against  a 
subsequent  attachment  by  a  creditor  of 
the  assignor,  though  the  maker  have  no 
notice  of  the  assignment  until  after  the  ser- 
vice of  the  writ  of  garnishment  on  him. 
And  notice  after  judgment  against  the  gar- 
nishee, is  good  and  sufficient,  for  by  the 
assignment  the  absolute  property  vested  in 
the  assignee,  the  maker  became  his  debtor, 
and  the  assignee's  right  can  be  affected  in  no 
way,  except  by  his  failure  to  give  notice  to 
the  maker,  before  he  has  made  payment  or 
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satisfaction  to  the  payee  or  his  attaching 
creditor.  Where  notice  is  given  after  judg- 
ment against  the  garnishee,  his  remedy  is  by 
injanction  bill  in  equity;  Oldham  v.  Lea- 
better.  I  H.  43. 

24.  Equitable  assignment  aood  against 
garnishee  proce^^s.  Either  a  legal  or  equi- 
table assignment  before  the  service  of  gar- 
nishee process,  will  defeat  the  riirhts  of  the 
(Tarnishing  creditor;  Byars^  Garnishee  v. 
Orifftn,  2  G.  603 ;  S.  P.,  ^BlackY,  McMurtry, 
\V.'389. 

25.  Assignment  under  foreian  insolvent 
laws.  An  assignment  under  the  insolvent 
laws  of  a  sister  StAte,  will  generally  be  re- 
cognized here  so  far  as  the  right  to  the 
thing  assigned  is  concerned ;  but  when  the 
debtor  whose  debt  is  thus  assigned,  resides 
in  this  State,  the  assignment  will  not  be 
recognized,  so  as  to  defeat  the  claim  of  a 
creditor  who  has  served  the  debtor  with  gar- 
nishee process  before  payment;  Beer  v. 
Hooper,  2  G.  246.  A  foreign  assignment,  so 
far  as  concerns  the  leiral  title,  will  be  governed 
bv  our  laws ;  Kirkland  v.  LowBy  4  O.  423 ; 
TuUy  V.  Herrin.  44  M.  626. 

See  Conflict  of  Laws,  35,  36,  37,  and 
post,  33. 

Vn.  Hiscellaneons. 

26.  Mortgage.  When  a  bond  secured  by 
mortgage  has  been  assigned  as  collateral  se- 
curity for  the  payment  of  drafts  to  be  drawn 
by  assignor  on  assignee,  the  latter  upon  pay- 
ing the  drafts  will  be  an  equitable  assignee 
of  the  mortgage,  and  entitled  to  foreclose  it 
in  equity ;  City  of  Natchez  v.  Minor y  9  S.  & 
M.  544. 

See  MoRTOAORfl,  52,  et  seq. 

27.  Assignee  of  bankrupt.  The  assignee 
of  a  bankrupt,  succeeds  only  to  the  bank- 
rupt's rights ;  and  so  of  a  purchaser  from 
the  assignee;  Anderson  v.  Miller,  7  S.  &  M. 
5!?6. 

28.  Admission  of  Assignor  when  evidence 
against  assignee.  The  admissions  of  the  as- 
signor of  a  chose  in  action  made  before 
assignment  and  whilst  he  was  the  holder,  are 
evidence  against  his  assignee  and  all  others 
claiming  under  him ;  and  this  rule  is  univer- 
sal, since  under  the  statute  makers  of  notes, 
bills.  Ac,  may  set  up  against  innocent  assign- 
ees any  infirmity  in  the  contract  between  the 
original  parties.  Hence,  in  an  action  ajrainst 
the  maker  and  endorser  of  a  note,  the  former 
may  prove  that  the  latter  while  holding  the 
note,  admitted  it  was  given  for  a  gaming  con- 
sideration; Brown  v.  McGraw,  12  S.  &  M. 
267. 

See  EviDRNCK,  28,  et  seq. 

29.  Warranfy  by  assignor.  The  assignor 
of  a  judgment  implietlly  warrants  that  there 
is  such  a  judgment,  valid  and  operative, 
against  the  defendant,  and  hence  if  the  judg- 
ment has  been  paid  before  assignment,  the 
warranty  is  broken ;  and  so  of  sul  other  as- 
signments of  instruments,  whether  negotiable 
or  not ;  Lile  v.  Hopkins,  12  S.  &  M.  209.  And 
the  assignee  of  an  unfounded  claim  may  re- 
cover from  the  assignor,  the  costs  he  has  ex- 


pended in  attempting  to  recover  it;   C^art- 
Wright  v.  Carpenter.  7  H.  328. 

30.  Assignmentby  judicial  action.  Where 
a  judgment  is  rendered  condemning  to  the 
payment  of  a  creditor's  judgment,  a  sum  of 
money  in  the  hands  of  the  sheriff  belonging 
to  the  judgment  debtor,  this  is  an  appropria- 
tion of  the  fund  in  the  sheriff's  hands,  and 
all  control  over  it,  to  the  creditor,  and  is  nro 
tanto,  a  satisfaction  of  the  judgment,  whetner 
the  creditor  gets  the  money  or  not,  unless  im- 
mediately after  the  condemnation,  the  credi- 
tor revests  the  title  and  control  over  the  fund 
in  the  debtor ;  Skinner  v.  Jayne.  2  C.  567. 

See  Skt-off,  19. 

31.  Is  irrevocable.  An  assignment  once 
made,  cannot  be  revoked  by  the  action  of  the 
assignee  4ilone;  Sevier  v.  McWhorter,  5  C 
442. 

32.  Treading.  Where  a  pleading  avers  an 
assignment  to  have  been  made,  it  will  be  un- 
derstood as  a  valid  assignment,-  and  in  writing 
if  necessiiry.  unless  the  contrary  appears; 
Andrews  v.  Carr,  4  C.  577. 

33.  Assignment  wnder  foreign  insolvent 
laws.  Foreign  assignments  are  recognized 
in  this  State,  so  far  as  the  right  to  the  thing 
is  concerned ;  but  whether  the  assignment 
conveys  to  the  assignee  a  legal  'title  or  only 
an  equitable  interest,  is  regulated  in  a  suit 
bronjrht  in  this  State,  by  the  laws  here; 
Kirkland  v.  Lowe.  4  G.  423 ;  S.  P.,  Tully  v. 
Herrin,  44  M.  626;  but  such  foreign  assign- 
ment of  a  chose  in  action,  under  the  insolvent 
lows  of  a  sister  Sl^ite,  where  the  debtor  re- 
sides in  the  State,  will  not  defeat  an  attaching 
creditor  of  the  insolvent,  where  it  is  served 
before  payment  to  the  syndic  or  assignee; 
Beef  V  Hooper.  3  G.  246.     See  ante,  25. 

34.  As  to  assignment  under  foreign  attach- 
ment. 

See  Sbt-off,  19. 

^mqnmmi  fai[  the  J§enefii  of 

See  Fraudulent  Assiokmf.nt. 

^BBiqnmni  of  §rror§. 

See  High  Court. 

Sec  Contract  and  Flf.adino. 
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XIX    Attachments  against  water-craft: 125 

XX.  Miscellaneous » —^  236 

I.  Vature  of. 

1.  A  proceedina  in  rem.  An  attachment 
against  a  non-resident  is  a  proceeding  tnrc^m. 
and  if  the  defendant '  do  not  appear  and  de- 
fend, the  judgment  binds  only  tne  property 
le?ied  on  under  the  attachment  writ ;  Ridley 
▼.  Ridley,  2  0.  648.  And  it  is  so  essentially 
of  that  character,  that  the  attachment  must 
be  levied  on  property,  in  order  to  give  the 
court  jurisdiction  in  a  ca.se.  where  there  is 
no  service  of  the  summons  and  no.  appear- 
ance ;  and  if  on  publication  of  notice  only,  the 
judgment  be  in  personam^  and  not  in  rem, 
and  it  be  not  shown  in  a  proceeding  in  equity 
by  defendant  to  annul  the  sale,  that  there  was 
an  actual  tevy.  the  judgment  will  not  authorize 
a  sale ;  BioA  v.  Vanre.  3  G.  198. 

2.  Replevy  makes  it  in  personam.  But 
if  the  defendant  replevy  the  property  attached 
it  then  becomes  a  proceeding  in  personam^ 
the  replevy  bt>nd  itself  being  a  sufficient  per 
sonal  notice  to  defendant ;  Philips  Mines, 
4  G.  163.  Yet.  after  replevy,  it  still  retains 
its  character  as  a  proceeding  in  rem.  as  to 
the  property  attached,  and  the  lit-n  created  by 
the  levy  of  the  attachment  still  continues ; 
Monta^fue  v.  Gaddis.  8  U.4r>3.  But  appear- 
ance aione.  without  replevy,  under  the  Act  of 
1843,  H.  C.  819, 820,  does  does  not  change  its 
character  from  a  proceeding e';'  rem  ;  Philips 
V.  Bines,  4  G.   163. 

3.  Exlraordiimry  remedy.  The  remedy  by 
attachment  is  out  of  the  ordinary  course  of 
proceeding,  and  was  designed  to  be  applied 
only  in  cases  of  emergency  embraced  in  the 
statute.  Hence  every  requisite  of  the  statute 
mast  be  complied  with,  or  the  proceedinjr  will 
be  irregular  and  void  ;  Hopkins  v.  Griscom^ 
A  C.  143;  Rankin  v.  Dulaney,  43  M.  197. 

n.  Where  it  Ides. 

4.  Statute  of  J  822.  The  statute  of  1822, 
Hutch  Code,  p.  801,  gave  the  remedy  of 
attachment  against  non-resident  debtors,  and 
those  absconding,  concealing  or  removing,  so 
thai  the  ordinary  process  of  law  could  not  he 
served,  but  the  remedy  against  non-resident 
debtors  was  allowed  only  to  resident  creditors. 
The  object  of  that  statute  was  to  secure  the 
appearance  of  the  defendant. 

5.  Act  of  1844.  The  Act  of  1844,  H.  C. 
820,  extended  it  to  cases  where  the  debtor 
was  removing  or  concealing,  or  about  to  re- 
moye  himself  or  his  effects  out  of  the  State, 
9o  that  plaintiffs  debt  woidd  be  defeafed.  and 
the  object  of  that  statute  was  to  give  the 
remedy  to  secure  the  plaintifTn  debt. 

6.  Statute  of  ISbl,  Rev.  Code,  p.  372.  This 
act  gives  the  remedy  in  seven  cases,  as  fol- 
lows :  Ist.  Non-residence  of  the  debtor.    2d. 


Actual  or  impending  removal  of  the  debtor' 
or  his  property  from  the  State.  3d.  The  ab- 
sconding or  concealment  of  debtor,  so  that 
process  can  not  be  served  on  him.  4th. 
The  possession  by  the  debtor  of  property 
^hich  he  conceals  and  unjustly  refuses  to 
apply  to  the  payment  of  his  debts.  5th.  The 
actual  or  impending  assignment  or  disposal 
by  the  debtor  of  his  property,  or  any  part  of 
it.  with  intent  to  defraud  bis  creditors,  or  give 
an  unfair  preference  to  some  of  them.  6th. 
The  actual  or  impending  conversion  by  the 
debtor  of  his  property,  with  intent  to  place  it 
beyond  the  reach  of  his  creditors.  7th  When 
the  debtor  fraudulently  contracted  the  debt 
sued  on. 

6a.  Who  is  a  non-resident.  Domicile  and 
residence  are  not  convertible  terms — the 
domicile  may  be  in  one  place  and  the  resi- 
dence in  another.  The  statute  gives  the 
remedy  against  persons  who  are  n'  n-resi- 
deuts  of  the  State,  although  they  may  have  a 
domicile  here.  It  is  intended  to  give  the 
remedy  agiinst  persons  who  are  actually  non- 
residents, so  that  process  cannot  be  served 
on  them  here.  Mere  absence  of  a  debtor 
domiciled  here,  if  it  be  temporary,  whether 
on  business  or  pleasure  does  not  make  him  a 
non-resident  within  the  meaning  of  the  stat- 
ute; to  do  tins,  he  must  have  a  fixed  resi- 
dence elsewhere,  with  the  intention  to  remain 
permanently,  at  least  for  a  i\xrL^\  Alston  y. 
Newcomer,  42  M.  186. 

See  J)r»MioiLKi 
.  66.  Fraud alent  assignment  as  a  cause. 
The  attachment  law  of  1857,  is  purely  reme- 
dial ;  and  so  much  of  it  as  gives  the  remedy 
by  attachment  against  a  debtor  who  has  made 
a  fraudulent  assignment  of  his  property,  ap- 
plies as  well  to  such  assignments  made  before 
the  passage  of  the  act  as  to  those  made  after- 
wards :    Green  v,  Anderson,  10  G.  359. 

7.  Cause  of  action  An  attachment  lies  to 
recover  damages  ari.^ing  from  a  breach  of 
covenant:  Wt)olfolk  v.  Cage,  W.  300.  But 
if  the  damages  be  unliquidated,  and  the  de- 
claration be  in  trover,  after  final  judgment 
without  objection,  the  defect  will  be  cured 
by  the  statute  of  jeofails;  Redus  v.  Wof- 
jow,  4  S.  &  M.  579.  By  Revised  Code,  p. 
372,  art.  1,  an  attachment  will  lie  in  proper 
cases  for  any  debt  or  demand  for  damages 
arising  from  the  breach  of  any  contract,  ex- 
press or  implied,  or  for  a  penalty  given  by 
statute ;  but  the  remedy  does  not  extend  to 
actions  ex  delicto ;  Fellows  v.  Brown,  9  G, 
541. 

8.  Parties:  Non-resident  plaintiff.  The 
statute  relating  to  attachments  confers  an  ex- 
traordinary remedy,  and  is  to  be  confined  to 
cases  embraced  in  its  express  terms;  Hop- 
kins V.  Grissom,  4  0.  143 ;  Rankin  v.  Dula- 
ney,  43  M.  197.  And  a  non-resident  plain- 
tiff, though  entitled  to  an  attachment  against 
his  absconding  debtor,  cannot  maintain  it 
against  a  non-resident  debtor,  as  the  statute 
(of  1822)  giving  the  remedy  against  non-resi- 
dent debtors,  confines  it  to  resident  plaintiffs ; 
Hosey  v.  Ferriere,  1  S.  &  M.  663^  But 
under  the  Revised  Code  of  1857,  non-resident 


Digitized  by 


Google 


28 


ATTACnMEXT,  IIL 


creditors  may  attach  non-resident  debtors. 
So  under  the  Act  of  1848;  Barrow  v.  Bur- 
bridge,  41  M.  622.  Where,  however,  the  de- 
fendant, in  an  attachment  prior  to  the  Act  of 
1848.  appeared  and  pleaded  to  the  action 
without  objecting  to  tne  non-residence  of  the 
plaintiff,  it  was  a  waiver  of  the  objection, 
which  could  not  afterwards  be  raised ;  Peters 
Y.  Fmni/,  12  S.  &  M.  449. 

9.  A(jainst  endorsers  and  sureties.  Where 
one  of  several  persons  liable  on  a  bill  or  note 
as  makers,  endorsers,  drawers,  &c.,  is  in  that 
condition  in  which  the  statutes  gives  the  re- 
medy by  attachment  against  a  debtor,  be 
may  be  proceeded  against  by  attachment 
without  joining  the  others,  though  he  be  a 
party  only  secondarily  liable,  or  a  mere 
surety  or  endorser ;  Crump  v.  Woolen,  41  M. 
611. 

10.  Plaintiff  must  he  a  creditor  and  not  a 
mere  surety.  An  accommodation  acceptor  of 
a  bill  of  exchange  is  not  a  creditor  of  the 
drawer  until  after  the  payment  of  the  bill, 
and  is  not  till  payment  entitled  to  sue  out  an 
attachment  against  the  drawer  on  account  of 
the  bill.  And  if  he  do.  and  recover  judg- 
ment, another  creditor  may  come  into  equity 
and  set  aside  the  attachment,  if  such  course 
be  necessary  to  enable  him  to  obtain  pay- 
ment of  his  debt ;  Henderson  v.  Thornton,  8 
G.  448. 

11.  Usee  When  an  attachment  is  sued 
out  in  the  name  of  A.  for  the  use  of  B.,  the 
attachment  bond  must  be  given  by  B.,  the 
usee,  who  is  the  real  plaintiff;  Grand  Gulf 
Railroad  ^  Banking  Co,  v.  Cmiger,  9  S.  & 
M.  505. 

12.  Where  suit  has  been  dismissed.  Whe- 
ther under  the  statute  prohibiting  a  plaintiff 
from  renewins:  a  dismissed  suit  to  the  term 
next  succeeding  the  dismissal,  a  plaintiff  who 
dismisses  a  suit  in  personam  is  prohibited 
from  suing  out  an  attachment  to  the  next 
term  on  the  same  cause  of  action.  Qaceref 
Bat  if  he  were,  and  the  first  suit  were  for  aii 
amount  different  from  the  last,  and  there  be 
no  other  proof  of  identity  in  the  cause  of 
action,  the  objection  cannot  prevail ;  Bald- 
win V.  Conger y  9  S.  &  M.  516. 

III.  Affidavit. 
1.  What  it  should  contain. 

13.  Affidavit,  A  substantial,  not  a  literal 
compliance,  with  the  statute,  in  the  affidavit, 
is  all  that  is  required.  Hence,  where  the 
statute  gives  an  attachment  against  a  debtor 
*'who  c&sconds,  so  that  the  ordinary  proc  ss 
of  law  cannot  be  served  on  him,"  it  is  suffi- 
cient if  the  affidavit  aver  that  the  debtor 
**  hath  absconded,  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  on  him  ; "  WcUlis 
V.  Wallace,  6  H.  254. 

And  so  if  the  affidavit  states  that  the  affi- 
ant has  good  grounds  to  believe,  and  does 
believe,  "  that  the  defendant  has  absconded," 
&c.,  it  is  sufficiently  positive  and  certain  ;  76. 

And  so  if  the  affidavit  be  that  the  debtor 
"is  aboat  removing"  when  the  statute  re- 


quires '* that  he  is  about  to  remove"  the 
sense  and  meanincr  of  both  phrases  being  the 
same ;  Lee  v.  Peters,  1  8.  &  M .  503. 

14.  Same:  Surplusage:  Statement  of  grounds 
of  affidavit.  Surplusage  in  an  affidavit  for  an 
attachment  will  not  vitiate  it.  Hence  if  the 
affiant  state  the  grounds  npon  which  the 
charge  of  concealing  his  goods  by  the  debtor 
is  made,  it  will  still  be  good,  thou«;h  not  re- 
quired by  the  statute.  'I'hus  where  the  affiant 
stated  that  "  said  King  (the  debtor)  has  con- 
veyed to  his  brother  most  of  his  tangible 
effects,  and  is  greatly  embarrassed  for  goods 
purchased  as  a  merchant,  and  these  debts 
are  now  pressing  him ;  that  these  goods  he 
has  conveyed  to  his  brother,  who  is  a  man 
of  little  property  or  responsibility,  but  lately 
come  to  the  State,  and  has  no  permanent 
residence  in  it,  and  is  expected  soon  to  leave; 
that  some  of  the  goods  had  been  boxed  up. 
and  that  King  and  his  brother  contemplated 
moving  themselves  out  of  the  State  in  some 
short  time,  and  by  this  means  King  was  con- 
cealing his  effects,  so  that  the  claim  of  affiant 
will  be  defeated  in  ordinary  course  of  law  :'* 
Held,  that  the  affidavit  was  good  under  the 
act  of  1844.  giving  an  attachment  when  the 
debtor  whs  concealing  his  effetts,  so  that 
plaintiff's  claim  will  be  defeated ;  Spear  v. 
King,  6  S  &  M.  276.     See  post,  23. 

15.  Same:  Same.  Nor  will  such  affidavit 
be  bad  when  the  attachment  is  for  the  debtor's 
concealing  his  goods,  because  it  states  as  a 
consequence  of  the  concealment  *'  that  the 
ordinarv  process  of  law  cannot  be  served  on 
the  defendant ; "  Lovelady  v.  HarJcins,  6  S. 
&  M.  412. 

But  such  averment,  though  unnecessary  in 
the  above  instance,  is  essential  where  the  at- 
tachment is  sued  out  on  the  ground  that  the 
debtor  is  absconding ;  Page  v.  Ford,  2  8.  & 
M.  266. 

16.  Same:  Utiderthe  Act  of  ISU,  The  Act 
of  1844,  Session  Laws,  ch.  15,  H.  0.  820  ex- 
tending the  remedy  bv  attachment,  reaches 
farther  in  its  effects  than  the  Act  of  1822. 
The  object  of  the  latter  act  was  to  compel 
the  appearance  of  the  defendant;  the  object 
of  the  former  is  to  secure  the  debt  under 
certain  circumstances,  and  under  it  the  lien 
of  the  attachment  is  not  removed  bv  the  ap- 
pearance of  the  defendant,  as  was  tte  result 
under  the  Act  of  1822 ;  it  is,  therefore,  unne- 
cessary, in  an  affidavit  for  an  attachment 
under  the  Act  of  1844,  to  add  the  words,  "  so 
that  the  ordinary  process  of  law  cannot  be 
served  on  the  defendant;"  Wharton  \,  Con- 
ger, 9  S.  &  M.  510. 

17.  Same:  Under  the  Act  of  ]S44.  It  is  suf- 
ficient if  the  plaintiff  swear  to  the  indebted- 
ness in  a  sum  certain,  "  and  that  the  defendant 
is  concealing  his  property  so  as  to  defeat  the 
plaintiff's  claim,"  and  it  is  not  necessary  to 
add  that  these  facts  are  within  the  affiant's 
persona]  knowledge,  or  that  he  is  informed 
and  believes  them  to  be  true.  Such  addition 
is  necessary  only  when  there  is  in  the  affida- 
vit a  narrative  in  detail  of  the  facts  and  cir- 
cumstances on  which  it  is  based ;  Jones  v. 
Leo^e,  US.  AM.  591. 
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17a  Same:  Under  Act  of  }S!)1,  An  affida- 
vit for  an  attachment  was  made  as  follows : 
**C  L.  King,  duly  sworn,  saTS  on   oath  that 

B.  C.  is  justly  indebted  to  liim,  the  said  C. 
L.,  in  the  sum  of  $100,  on  a  note  endorsed  to 

C.  L.,  and  one  other  note  payable  to  N.  A., 
and  by  him  endorsed  to  said  (J  L.,  and  that 
he  is  a  non-resident  of  the  State,  he  therefore 
prays,"  &c. :  Held,  that  it  was  fatally  defec- 
tive, because  it  averred  that  the  plaintiff 
himself,  not  the  defendant,  was  a.  non-resi- 
dent ;  Cantrdl  v.  Letninger,  44  M.  437.  See 
po9t,  48. 

2.  Varianee  in  Affidavit  and  Statute. 

18.  Same.  If  the  affidavit  contain  the  ma- 
terial averment  that  the  plain tiflTs  claim  will 
be  defeated  if  plaintiff  should  await  the  ordi- 
nary process  of  law,  the  attachment  will  not 
be  quashed  on  account  of  the  residne  of  the 
affidavit  slightly  varying  from  the  precise 
language  of  the  statute;  therefore,  when  in- 
stead of  the  words  **  is  about  to  remove  him- 
self and  his  effects,  so  that  affiant's  claim 
cannot  be  made  in  due  course  of  law,"  the 
affidavit  used  the  words  •'  will  remove  him- 
self and  his  effects  beyond  the  limits  of  the 
State  before  his  claim  can  be  collected  by 
due  course  of  law;"  it  was  held  sufficient; 
Dand ridge  v.  Slevena,  12  S.  &  M.  723. 

19.  Same:  Alternative  statement  in.  An 
affidavit  which  states  that  the  defendant 
**  hath  removed,  or  is  removing  out  of  the 
State,  or  so  absconds,  or  privately  conceals 
himself,  that  the  ordinary  process  of  law  can- 
not be  served  on  him,"  is  not  bad  for  stating 
these  matters  alternatively.  The  material 
fact  to  be  sworn  to  is  that  the  ordinary  pro- 
cess of  law  cannot  be  served  on  the  defend- 
ant, and  that  is  stated  positively;  and  plain- 
tiff might  be  unable  to  state  from  which  of 
the  causes  stated  alternatively,  this  inability 
to  serve  process  arose,  but  might  swear  it 
was  from  some  one  of  them ;  Jones  v.  Leake, 
11  S.  &  M.  591. 

8.  Affidavit  where  Defendant  is  non-resident. 

20.  Though  until  the  Act  of  1848,  an 
attachment  did  not  lie  in  favor  of  a  non- 
resident creditor  against  a  non-resident  debt- 
or, yet  in  the  affidavit  for  an  attachment 
against  a  non-resident,  it  was  unnecessary  to 
show  that  the  plaintiff  was  a  resident  of  the 
State ;  if  he  were  in  fact  a  non-resident  the 
objection  must  be  made  by  plea ;  Amos  v. 
AllntUt,  2  S.  &  M.  21.5;  S.  P.,  Lander  v. 
Aaron,  5  H.  681.  Nor  is  it  necessary  that 
the  affidavit  should  state  the  residence  of  the 
defendant,  it  being  sufficient  if  it  aver  that  he 
is  a  nonresident,  so  that  the  ordinary  process 
of  law  cannot  be  served  on  him ;  James  v. 
Dowellj  7  S.  &  M.  333.  But  it  is  essential 
!.bat  it  contain  the  statement  that  *'  the  ordi- 
nary process  of  law  cannot  be  served  on  him," 
for,  notwithstanding  his  non-residence,  the 
defendant  mav  have  been  within  the  limits  of 
Uie  State,  and  subject  to  be  served  with  pro- 
cess ;  Thompson  v.  Chambers,  12  S.  &  M.  488. 
This  averment  is,  however,  unnecessary  under 
the  Rev.  Code  of  lb57.    See  p.  372,  art.  2. 


4.  Without  Affidavit  or  Bond. 

21.  An  attachment  issued  without  bond 
and  affidavit  is  void,  and  a  judgment  rendered 
on  it  against  a  garnishee  on  bis  answer  is 
erroneous,  and  will  be  set  aside;  Ford  v. 
Woodward,  2  8.  A  M.  260 ;  S.  P.,  Ford  v. 
Hard,  4  8.  &  M  683.     Seepo*^.  31. 

23.  Two  affidavits.  That  there  are  two 
affidavits  for  an  attachment  is  no  ground  for 
quashing  it,  as  one  may  be  treated  as  sur- 
plusage; Wharton  v.  Conger,  9  S.  &  M.5iO. 
See  oTi/e,  14. 

5,  Failure  of  Che  officer  granting  the  Writ  to 
return  the  Affidavit  and  Bond. 

24.  Same.  By  express  provision  in  the 
statute  allowing  attachments,  it  is  to  be  con- 
strued in  the  most  liberal  manner,  for  the 
advancement  of  justice,  the  suppression  of 
fraud,  and  the  benefit  of  creditors.  Hence, 
thoucrh  that  statute  requires  the  affidavit 
and  bond  of  the  attaching  creditor  to  be 
returned  into  court,  or  the  attachment-to  be 
dismissed  ;  yet  it  will  not  be  held  to  embrace 
a  case  of  accidental  destruction  of  these 
papers  whilst  in  possession  of  the  officer  who 
issued  the  attacnmeni,  whereby  it  is  impos- 
sible to  return  them.  In  such  case  tneir 
contents  may  be  proven  by  parol,  and  the 
lost  bond  will  be  as  good  indemnity  to  the 
defendant  as  if  it  were  not  destroyed ;  Wheeler 
V.  Slavens,  13  8.  &  M,  6*a3.  And  so  if  the 
officer  granting  the  attachment  negligently 
fail  to  return  the  affidavit  and  bond  at  the 
return  term  of  the  writ,  and  they  be  in  fact 
filed  at  the  next  term,  before  any  motfbn  is 
made  to  quash  on  that  ground,  whereby  the 
failure  causes  no  injury  to  defendant,  a 
motion  made  after  their  return  to  quash  on 
that  ground  will  be  overruled;  Bank  of 
Augusta  v.  Convey,  6  (J.  667. 

6.  Miseellaneoui  ai  to  Affidavits. 

25.  Affidavit  by  one  officer,  and  attach- 
ment granted  by  another.  The  law  does  not 
require  the  affidavit  for  an  attachment  to  be 
made  before  the  officer  granting  the  writ; 
and  hence,  if  the  affidavit  be  made  before  a 
commissioner  of  affidavits  of  the  State,  residing 
in  another  State,  it  will  be  sufficient  to 
authorize  the  granting  of  an  attachment  by 
the  proper  officer  here  ;  Griffing  v.  Mills,  40 
M.  611. 

16.  When  affidavit  made  before  unauthor- 
ized officer.  And  if  the  affidavit  were  made 
before  an  officer  not  authorized  to  administer 
it,  it  would  be  such  a  defect  as  could  be 
amended  under  the  statute  of  1857.  by  the 
making  of  a  new  affidavit  in  the  court  to 
which  the  attachment  is  returnable ;  lb. 

27.  Signature  to  affidavit.  It  is  not  neces 
sary  that  the  affidavit  should  be  signed   by 
the  affiant ;  the  certificate  of  the  officer  that 
he  was  sworn  to  it  is  sufficient;   Redus  v. 
Wofford.  4  S.  &  M.  579. 

28.  Misrecital  in.  A  misrecital  of  the  de- 
fendant's Christian  name  in  one  part  of  the 
affidavit  is  no  ground  fur  quashing  the  writ ; 
Davidson  v.  Martin.  4  6.  530. 
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29.  For  affidavits  by  partners  and  a^nts 
see  sub-division  **By  Partners,"  and  "By 
Agents." 

IV.  Bond. 

30.  Form  of,  under  Act  of  1822.  The  14th 
section  of  the  Act  of  1822,  H.  &  0.  p.  801, 
prescribes  a  form  for  the  attachment  bond  in 
80  many  words ;  the  8th  section  directs  also 
what  shall  be  in  the  condition  of  the  bond, 
and  specifically  includes  a  stipulation  to  pay 
the  costs,  which  is  omitted  in  the  form  set 
out  in  the  14th  section :  Held,  that  if  the  form 
prescribed  in  the  14th  section  be  followed,  it 
will  be  sufficient;  McIiUi/rey.  White.  ^  H. 
298 ;  Amos  v.  AllnvU,  2  rt.  &  M.  215 ;  Prosky 
V.  West.  8  id.  711. 

31.  W^ithout  bond  or  security:  Affidavit. 
An  attachment  issued  without  bond  or  affi- 
davit is  void,  and  a  judgment  in  such  case 
against  the  garnishee  on  bis  answer  w^ill  be 
set  aside ;  Ford  v.  Woodward,  :  S.  &  M.  260. 
And  if  the  bond  be  not  given  by  the  plaintiff 
or  his  agent,  it  is  void ;  and  a  bond  without 
security,  signed  by  a  third  party,  not  shown 
to  be  an  agent,  is  void ;  Ford  v.  Hurd,  4  S. 
&  M.  683.     See  ante..  21. 

32.  Bond  is  security  for  costs.  The  bond  is 
security  for  costs  in  that  suit,  and  no  other 
security  for  costs  can  be  reciuired  until  that 
is  shown  to  be  insufficient;  liouse  v.  Bieme, 
5  S.  A. VI.  622. 

33.  Where  surety  is  sufficient.  Under  the 
statute  of  18*22,  it  is  the  duty  of  the  officer 
issuing  an  attachment  to  take  bond  with 
good  security.  The  law  presumes  he  does 
his  chity,  and  there  being  no  statutory  pro- 
vision for  testing  the  solvency  of  the  surety, 
if  the  officer  take  bad  security,  or  the  surety 
afterwards  becomes  bad,  the  defendant  cannot 
object  thereto  and  require,  new  security  to 
be  given.  The  action  of  the  officer  granting 
the  attachment  is  final ;  Prosky  v.  West,  8 
S.  &  M.  7 1 1.  Under  the  Rev.  Code  of  1857,  p. 
377,  art.  lo,  provision  is  made  for  the  trial  of 
exceptions  to  the  sufficiency  of  the  security, 
and  if  found  insufficient  by  the  court,  new 
surety  is  to  be  given,  or  the  attachment  will 
be  dismissed. 

34.  Usee  must  give  bond.  If  an  attachment 
be  brought  in  the  name  of  one  for  the  use  of 
another,  the  latter  is  the  real  plaintiff  and 
must  give  the  bond  ;  Grand  Gulf  Railroad 
§•  Banking  Co.  v.  Conger,  9  S.  &  M.  605. 

35.  Signature  to  bond.  It  is  not  necessary 
that  an  attachment  bond  be  signed  with  the 
full  Christian  names  of  the  obligors,  their 
initials,  with  the  surnames  in  full,  will  do; 
Baldwin  v.  Conger,  9  S.  &  M.  516. 

35a.  Bond  by  a  corporation  a«  plaintiffs 
The  plaintiff  in  attachment  was  a  corpora- 
tion. The  obligors  in  the  bond  are  stated  to 
be  the  corporation,  J.  B.  and  A.  H.,  and  it  is 
stated  in  the  bond  that  it  was  sealed  with 
their  seals.  This  means  the  corporate  seal 
of  tbe  corporation,  as  it  has  no  other.  G., 
as  secretary  of  the  company,  countersigned 
the  bond,  to  which  was  attached  a  scroll  in- 
dicating the  locus  sigilli.  A.  H.  signed  his 
name  twice,  once  opposite  the  locus  sigiUi, 


and  then  after  J.  B  ,  and  opposite  a  scroll  as 
a  private  seal :  Held,  that  it  sufficiently  ap- 
peared from  these  facts,  that  A.  H.  had 
signed  as  president  of  the  corporation,  and 
that  the  bond  was  duly  executed  by  it ; 
Saunders  v.  Columbus  Life  Insurance  Co., 
43  M.  583. 
See  Corporation.  41.  n 

36.  Penalty  of.  If  the  penalty  of  the  bond 
be  in  double  the  amount  of  the  debt  men- 
tioned in  the  affidavit,  it  will  be  no  ground 
for  quashing  the  attachment,  that  the  writ 
states  the  debt  to  be  larger ;  the  averment  in 
the  affidavit  will  control ;  Lawrence  v.  Feath- 
erstone.  10  S.  &  M.  345. 

37.  Defective  bond  not  amendable.  Under 
the  Act  of  1822,  and  its  amendments  as  late 
as  1846,  when  the  bond  originally  taken  was 
defective,  there  could  be  no  amendment ;  the 
statute  requiring  the  bond  to  be  given  before 
the  issuance  of  the  attachment;  Houston  v. 
Belcher,  12  S.  &  M.  514.  The  Rev.  Code  of 
1857,  art.  1.5,  p.  378,  allows  defective  bonds 
and  affidavits  in  all  cases  to  be  amended  by 
the  filinsr  of  new  ones. 

38.  MisrecitaX  in  bond.  A  bond  which  re- 
cites that  the  attachment  was  returnable  to 
the  September  term,  when  in  fact  it  was  re 
tnrnable  to  the  March  term,  is  not  defective* 
The  affidavit  and  attachment  control  the  re- 
cital in  the  bond  in  this  respect :  Houston  v. 
Belcher.  12  S.  &  M.  514.     See  ante.  36. 

39.  Failure  of  bond  to  recite  who.  issued  the 
writ.  The  bond  is  good,  though  it  omit  to 
state  that  the  writ  was  issued  by  a  justice  of 
the  peace  of  this  State,  if  it  can  be  gathered 
from  the  whule  record,  that  it  was  issued  by 
a  proper  officer ;  Steamer  General  Wort}{  v. 
Hopkins,  1  G.  703. 

V.    By  Partners. 

40.  Affidavit.  An  affidavit  for  an  attach- 
ment in  behalf  of  a  partnership  made  bv  one 
of  the  members  of  the  firm,  will  not  be  defec- 
tive on  account  of  its  failing  to  state  the 
interest  of  the  affiant  in  the  suit,  if  the  other 
parts  of  the  record  show  that  he  is  one  of 
the  partners  ;  Bosbyshell  v.  Emanuel,  12  S. 
k  M.  63. 

41.  Bond.  When  one  member  of  a  firm 
sues  out  an  attachment  in  the  name  of  the 
firm,  the  bond  need  not  be  executed  by  the 
firm;  its  execution  by  the  partner  suing  it 
out  with  proper  sureties,  is  all  that  is  neces- 
sary,  WaUis  V.  Wallace,  6  H.  254. 

TI.    By  Agents 

42.  When  agents  may  act  Under  the  Act  of 
1822,  H.  C.  802,  {  7,  when  the  creditor  was 
absent  from  the  State,  the  affidavit  is  author- 
ized to  be  made  by  an  agent,  but  this  absence 
need  not  appear  in  the  record;  Linder  v. 
Aaron,  5  H.  581.  But  now  an  agent  may 
act  in  all  cases,  and  make  both  the  affidavit 
and  bond ;  Parker  v.  StovaU,  2  G.  446 ;  Beer 
v.  Hooper,  3  G.  246 ;  Rev.  Code  of  1867,  p. 
372,  art.  2,  and  p.  373,  art.  6. 

43.  Affidavit  by  argent.  It  is  not  necessary 
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for  an  agent  who  sues  out  an  attachment,  to 
swear  to  his  agency ;  it  is  suflScient  if  that 
fact  appear  by  the  certificate  of  the  justice 
of  the  peace,  who  erants  it;  Livder  v. 
Aaron,  5  H.  581;  S.  P.,  Frost  v.  Cook,  7  fl. 
357. 

44.  Bond:  Authority  presumed.  Where 
aD  attachment  boqd  was  signed  in  the  name 
of  the  plaintiff  by  an  agent,  it  is  unnecessary 
that  the  power  of  attorney  of  the  agent  to  act 
for  the  principal  should  accompany  the 
record ;  the  presumption  will  be  that  the 
officer  granting  the  attachment  required 
proof  of  the  legal  authority  of  the  agent  to 
act  On  failure  of  the  defendant  to  appear  and 
contest  the  proceedings,  the  utmost  the  court 
would  do.  would  be  to  make  a  rule  requiring 
the  production  of  the  agent's  authority. 
The  bond  being  good  on  its  face,  the  court 
would  not  at  the  instance  of  an  amicus  curiae, 
make  np  an  issue  to  try  its  validity ;  Under  v. 
Aaron,  5  B.  .581.  And  so  upon  a  motion  to 
Quash  the  attachment  for  defects  in  the  bond, 
the  court  will  not  inquire  into  the  authority  of 
the  agent  to  execute  it ;  Spear  v.  Kinq,  6  S. 

4.5.  Same:  Prosecution  of  ike  suit  an 
estoppel  as  to  the  agents  authority,  A  motion 
to  quash  will  not  be  sustained  where  the 
bond  is  executed  by  an  agent  of  the  plaintiff, 
because  the  agent  does  not  show  authority 
from  the  plaintiff  to  execute  the  bond.  For 
the  prosecution  of  the  suit  by  the  plaintiff  is 
an  estoppel  to  deny  that  the  agent  had  author- 
ity to  execute  the  bond  ;  Bank  of  Augusta 
V.  Conrey.  6  C.  667.  And  in  such  case  if 
the  defendant  plead  in  abatement,  that  the 
attachment  bond  was  not  executed  by  the 
plaintiff,  or  his  lawful  agent,  and  that  the 
plaintiff  had  not  ratified  the  act  of  the  agent 
10  making  the  bond,  the  plea  will  be  bad ;  for 
though  it  is  competent  for  the  defendant  to 
ehow  that  the  suit  was  prosecuted  by  an 
agent,  without  the  authority  of  the  plaintiff, 
yet  the  facts  set  out  in  the  plea  did  not  show 
this ;  on  the  contrary,  the  matter  pleaded  was 
shown  to  be  false  by  the  record  itself,  as  the 
prosecution  of  the  suit  by  the  plaintiff  was 
ap  adoption  by  him  of  the  act  of  the  agent  in 
giving  the  bond ;  and  there  was  no  averment 
iu  the  plea,  that  the  prosecution  of  the  suit 
was  without  the  plaintiff's  consent ;  Dove  v. 
MaHin,  1  C.  588. 

46.  Bond  in  agent's  name  good,  Anattach- 
meut  bond  given  by  an  agent  in  his  own  name 
is  good ;  Frost  v.  Cook,  7  U.  357  ;  S.  P.,  Page 
V.  Ford,  2  S.  &  M.  266.  But  the  writ  must 
be  in  the  name  of  the  principal ;  Parker  v. 
^tovaU,  2  G.  44;  Beer  v.  Hooper,  3  G.  246 ; 
Ford  V.  Hurd,  4  S.  &  M.  683. 

47.  Bond  by  one  of  several  Prustees,  One  of 
several  trustees  of  a  town,  suing  out  an 
attachment  for  himself  and  his  associates, 
may  execute  the  bond  in  his  own  name,  bind- 
ing himself  personally  and  giving  security, 
and  he  is  presumed  on  the  face  of  the  papers 
to  be  agvnt  for  the  others ;  and  a  bond  by  an 
agent  is  good ;  Clanton  v.  Laird,  12  S.  A 
M.  568. 


VII.  The  Writ. 


48.  Clerical  error  in.  If  the  writ  of  attach- 
ment by  mistake  of  the  officer  issuing  it, 
recites  that  the  p/atW^y  (instead  of  the  de- 
fendantV  is  concealing  his  effects,  it  is  a 
mere  clerical  error,  and  will  not,  on  that 
account  be  bad,  if  the'  affidavit  and  bond  be 
correct.  The  court  will  look  to  the  whole 
record  and  give  it  such  a  construction  as  wifl 
not  defeat  its  own  end  ;  Lovelady  v.  Harkins, 
6  S.  &  M.  412.    See  ante,  \1a, 

49.  Sam^e :  Omission  of  a  word.  The  omis- 
sion of  the  word  "  circuit  '*  before  the  word 
**  court "  in  a  writ  of  attachment  issued  by  a 
justice  of  the  peace,  will  not  vitiate  the 
attachment  if  from  the  amount  of  the  debt 
sued  for  (being  above  $50),  the  time  and 
place  of  holding  the  court,  as  specified  in  the 
writ,  it  can  be  reasonably  inferred  that  it 
was  the  intention  to  make  it  returnable  to 
the  Circuit  Court,  and  especially,  where  the 
bond  recites  the  proper  court ;  Byrd  v.  Hop' 
kins,  8  S.  k  M.  441.  And  so  where  thQ 
attachment  is  for  ;$500,  and  is  returnable  to  a 
court  to  be  held  at  Port  Gibson  (the  county 
seat),  for  the  county  of  Claiborne,  at  the 
time  fixed  b^  law  for  holding  the  Circuit 
Court  there,  it  will  be  understood  as  return- 
able to  the  Circuit,  as  no  other  court  has 
jurisdiction  of  such  a  case ;  Wliarton  v. 
Conger,  9  S.  &  M.  510. 

49a.  Duplicate  wriU.  It  is  not  necessary 
that  duplicate  writs  of  attachment  should  be 
endorsed  that  they  are  duplicates ;  Sanders  v. 
Columbus  Life  Insurance  Co,,  43  M.  583. 

50.  Mistake  in.  A  writ  of  attachment 
was  issued  on  22d  March,  1847,  retiirnable  **  to 
the  6th  Monday  after  the  4th  Monday  in 
March  next."  the  time  fixed  by  law  for  hold- 
ing the  next  term  of  the  court.  At  that ^ term 
(May,  1847)  the  defendant  appeared  and 
moved  to  quash :  Held,  that  although  the 
phraseology  was  awkward,  yet  as  the  defend- 
ant appeared  at  the  proper  time,  it  showed 
be  had  not  been  deceived  in  that  respect,  and 
that  the  attachment  would  not  be  quashed ; 
Dandridge  v.  Stevens,  12  S.  &  M.  723. 

61.  Variance  between  affidavit  and  writ. 
It  is  an  immaterial  variance  between  the 
affidavit  and  the  writ,  that  in  the  one  the 
plaintiffs  are  described  as  A.,  B.  and  C, 
trustees  of  a  named  town,  and  in  the  other 
that  they  are  described  as  A.  and  B.  sur- 
viving trustees;  Clanton  y.  Laird,  12  S.  & 
M.  568.  And  so  when  the  plaintiffs  are 
described  in  one  as  Ulman  &  U.  Houseman, 
and  in  the  other  as  Henry  Ulman  &  William 
H.  H  ouseman ;  Com'l  Bank  of  Manchester  v. 
Uiman,  10  8.  &  M.  411, 

5 1  a.  Variance  between  writ  and  declara* 
tion,  A  variance  as  to  the  names,  number, 
and  identity  of  the  parties  plaintiff,  in  the 
writ  and  in  the  declaration  will  be  fatal  on 
demurrer,  but  may  be  cured  by  averment; 
Lyon  V.  Bishop,  43   M.  527. 

52.  Variance  between  bond  and  writ  as  to 
amount  of  the  debt.  If  the  bond  be  for  the 
correct  amount,  as  described  in  the  affidavit, 
it  will  be  no  cause  for  quashing  the  attach* 
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ment,  that  the  writ  is  for  a  larger  amount,  as 
the  statement  in  the  affidavit  will  control; 
Lawrence  v.  Featherstone^   10  S.  &  M.  34*). 

53.  Sealing  of  the  lorit.  If  a  writ. of  attach- 
ment issued  by  a  justice  of  the  peace  be 
sealed  with  a  scroll  with  word  *•  seal  "  in  it 
and  appended  to  the  justice's  name,  the  seal- 
ing will  be  sufficient ;  Com'l  Bank  of  Man- 
cester  v.  Dlman.  10  S.  &  M.  41 1 ;  S.  P.,  Whtt- 
tington  v.  Clark.  8  S.  &  M.  480. 

54.  How  served.  Where  the  writ  is  served 
on  the  defendant,  the  service  and  return  must 
be  in  the  same  mode  as  is  required  for  the 
service  and  return  of  other  original  process ; 
Crizer  v.  Oorren,  41  M.  563 ;  Ezelle  v. 
Simpson.  42  M.  515.     See  post,  69a. 


*    Till.    Levy  and  its  effects —Lieni  &o. 

55.  Return :  And  form.  Under  the  Act  of 
1822,  which  provided  that  a  levy  of  au  at- 
tachment on  land,  should  be  made  "  on  the 
premises,  and  in  the  presence  of  at  least  one 
credible  person,"  a  general  return  on  the 
writ  of  ** levied  on"  land,  describing  it,  will 
do,  without  specifying  the  particular  mode  of 
the  levy.  The  law,  in  such  case,  presumes  it 
was  correctly  done ;  Redus  v.  Wofford,  4  S. 
&  M.  569;  S.  P.,  Smith  v.  Cohea,  3  H.  35; 
Drake  v.  CoUins,  5  id.  253. 

55a.  Form  of  return  of  levy  under  Act  of 
1857.  It  is  not  necessary  that  the  return 
should  state  that  the  land  levied  on  was  the 
property  of  the  defendant.  This  will  be  pre- 
sumed until  the  contrary  is  shown  ;  Sanders 
V.  Columbus  Life  Ins.  Co.,  43  M.  «583. 

556.  Return  as  to  levy  on  land.  The  stat- 
ute (Rev.  Code  of  1857,  p.  374,  art.  7)  pro- 
vides that  the  levy  of  an  attachment  •  n  land 
shall  be  as  follows  :  "  The  officer  shall  go  to 
the  house  of  the  defendant,  or  to  the  person, 
or  house  of  the  person  in  whose  possession 
the  same  may  be,  and  then  and  there  shall 
declare,  that  he  attaches  the  same,  at  the  suit 
of  the  plaintiff.  But  in  the  event  the  land  is 
wild  and  nncultivated,  a  return  upon  the  writ 
by  the  proper  officer,  that  he  has  attached 
the  land,  giving  a  description  thereof,  by 
numbers,  metes,  and  bounds,  or  otherwise, 
shall  be  a  sufficient  levy,  without  going  upon 
the  land." 

Under  this  statute,  the  following  returns 
were  held  good  :  "  Levied  this  attechment 
On  the  following  land  (describing  iti,  this  ist 
November.  1866." 

♦*  I  have  this  day  executed  this  writ  by  at- 
taching the  following  described  lands  (descri- 
bing them),  November  2d,  1866."  They  are 
good  as  to  wild  lands,  and  the  lands  arc  so  to 
be  considered  under  the  presumption  in  favor 
of  the  levy,  until  the  contrary  is  shown. 

The  following  was  held  good  :  **  Executed 
by  levying  the  within  attachment  on  the  fol- 
lowing lands  (describing  them),  notifying  the 
defendant's  agent,  I.  8.,  now  living  on  and 
having  possession  and  control  of  said  land,  of 
the  said  levy — the  defendant  not  found." 

This  return,  thongh  not  in  strict  accord- 
ance with  the  language  of  the  statute,  is  a 
substantial  compliance  with  it,  as  to  occupied 
lands ;  lb. 


55c.  Same,  But  the  following  return  was 
held  bad  :  **  Levied  the  within  attachment  on 
the  following  lands,  as  the  property  of  de- 
fendant (describing  the  lands);  Gustavus  v, 
Marx,  44  M.  44^. 

.'ie.  Who  may  le\)y — constable.  A  consta- 
ble can  only  execute  attachments  returnable 
to  the  Circuit  Court,  when  the  defendant  is 
absconding.  The  statute  which  authorizes 
him  to  execute  attachments,  is  enabling,  and 
confers  no  authority,  except  in  the  cases  spe- 
cified in  it;  hence  he  cannot  execute  an  at- 
tachment against  a  non-resident  debtor,  and 
if  he  do.  and  take  a  replevy  bond  from  the 
defendant,  the  bond  will  be  void ;  Lawr&nce 
V.  Feaih'trstone,  10  S.  &  M.  345.  But  an  at- 
tachment against  a  steamboat,  under  the 
statute  autnorizing  proceedings  in  rem. 
against  water-craft,  is  within  the  reason  of 
the  rule  allowin^r  attachments  against  ab- 
sconding debtors  to  be  executed  by  a  consta- 
ble, and  may  therefore  be  properly  executed 
by  that  officer ;    Wallace  v.  Seales,  7  G.  53. 

57.  Same:  As  to  personalty.  The  term 
•*  levy,"  when  used  by  a  sherilf  in  his  return 
on  process,  means,  so  far  as  personalty  is 
concerned,  the  taking  possession  of  it  by  the 
officer,  and  that  fact  need  not  otherwise  be 
shown,  to  constitute  a  valid  levy  on  person- 
alty ;  Wharton  v.  Conger,  9  S.  &  M.  510. 
If  possession  be  not  taken,  the  levy  is  void, 
and  the  judgment  also  void  as  to  that  prop- 
erty ;  Gates  v.  Flint,  10  G.  365. 

.^8.  Same:  As  to  garnishee.  The  sheriff 
need  not  return  how  he  executed  an  attach- 
ment; it  is  sufficient  if  he  return  it  •*  execu- 
ted," or  "  summoned,"  as  to  the  garnishee ; 
Bryan  v.  Lashley.  13  S.  &  M.  284  ;  8.  P.. 
Redus  V.  Wojff'ord,  4  S.  &  M.  579.  But  the 
rule  is  different  under  the  Rev.  Code  of 
1857  ;  for  as  to  the  garnishee  the  writ  ia 
original  process,  and  the  return  must  show 
the  mode  of  its  execution,  and  that  it  was 
served  according  to  law,  as  in  other  cases  of 
original  process ;  Jeffries  v.  Harvie,  9  G.  97  ; 
and  a  general  return  of  "  executed,"  is  no  evi- 
dence of  service  upon  which  the  court  can 
act,  and  imposes  no  duty  or  liability  on  the 
garnishee ;  and  if,  under  such  a  returu,  the 
garnishee  appear  and  answer,  it  will  be  suffi- 
cient  if  he  deny  indebtedness  at  the  time  lie 
answers,  and  he  need  not  deny  indebtedness 
"  at  the  time  of  service  of  the  garnishment." 
In  such  case  the  lien  of  the  attaching  cred- 
itor would  commence  from  the  time  of  the 
answer,  and  not  from  the  date  of  the  illegal 
service ;  Roy  v.  Heard,  9  G.  544 ;  S.  P., 
Merritt  v.  White.  8  G.  438. 

iSee  Garnishment.  45. 

59.  Levy  essential.  The  actual  levy  of  an 
attachment  on  land,  is  necessary  to  give  the 
court  jurisdiction  to  render  a  judgment  con- 
demning it  to  be  sold ;  Bias  v.  Vance,  3  G. 
198.  And  the  rule  is  the  same  as  to  per- 
sonalty ;  and  in  the  latter  case  the  property 
must  be  actually  taken  into  the  possession  of 
the  officer,  or  his  agent,  and  if  a  pretended 
levy  be  made  without  taking  such  possession, 
the  judgment  will  be  void  as  to  that  prop- 
erty ;  Gales  v.  Flint,   10   G.   365.      But  it 
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seems  that  if  the  defendant  ^ve  a  replevy 
bond,  that  is  a  waiver  of  any  technical  objec- 
tion to  the  mode  of  makin^r  the  levy;  Whar- 
ton V.  Conger.  9  S.  &  M.  510. 

60.  Lien  created  by  levy.  A  sale  of  the 
attached  property  is  not  for  the  purpose  of 
divesting  title,  bat  to  ascertain  its  value. 
The  title  is  transferred  by  the  levy  of  the  at- 
tachment; Oldham  v.  Ledbetter,  1  H.  43; 
bnt  a  judgment  is  necessary  lo  give  effect  to 
and  consummate  this  lien  and  title;  Mandell 
v.  McClure,  14  S.  &  M.  11;  Edwards  v. 
Toomer,  lb.  75.  Hence,  in  a  controversy  be- 
tween several  attaching  creditors,  as  to  the 
appropriation  of  the  proceeds  of  the  property 
attached,  no  part  of  the  lund  can  go  to  that 
creditor,  whose  judgment  [is  void  for  want 
of  notice,  thongh  it  was  the  first  levied; 
Edwards  v.  Toomer,  supra.  Yet,  if  after 
levy,  the  parties  to  the  attachment  agree 
that  the  property  attached  shall  go  to  the 
plaintiff,  in  satisfaction  of  his  debt,  the  title 
of  the  plaintiff  thus  acquired,  as  against  ad- 
verse claimants  under  a  sale  from  the  defend- 
ant, will  relate  back  to,  and  commence  with, 
the  levy  of  the  attachment;  Peck  v.  Webber, 
7  H.  658.  And  the  levy  creates  a  lien  from 
the  date  of  the  levy,  which  will  have  priority 
over  a  judgment  rendered  against  the  de- 
fendant,  between  the  date  of  the  levy  and 
the  judgment  rendered  on  the  attachment; 
the  effect  of  the  latter  judgment  being  not 
to  create^a  lien,  but  to  condemn  the  attached 
property,'  and  it  relates  back  to  the  date  of 
the  levy:  Eedm  v  Wqfard,  4  S.  &  M.  579; 
S  P  ,  Grayy.Perlcins.  12  S.  &  M.  622,  ^STaim- 
ders  V.  Columbus  Life  Ins,   Co.,  43  M.  583. 

61.  Same:  Destruction  of  lien.  The  lien 
created  by  the  levy  of  an  attachment,  is  not 
destroyed  by  the  subsequent  bankruptcy  of 
the  defendant,  under  the  Act  of  Congress  of 
1841 ;    WdU  V  Drander,  10  8.  &  M.  348. 

62.  Same:  Effect  of  replevy  on  lien.  The 
execution  by  the  defendant  of  a  replevy  bond, 
under  the  1st  section  of  the  Act  of  1843,  and 
which  bond  is  conditioned  to  have  the  attached 
property  forthcoming,  to  abide  the  order  or 
decree  of  the  court  does  not  destroy  the  lien 
created  by  the  levy  of  tlie  attachment ;  Gray 
V.  Perkins,  12  S.  a-  M.  622.     See  post,  87. 

63.  Effect  of  levy  as  payment.  To  an  ac- 
tion in  this  State  on  a  promissory  note,  the 
defendant  pleaded  payment  and  former  recov- 
ery; and  lo  support  the  issues,  introduced,  a 
transcript  from  the  records  of  a  court  in 
another  State,  which  showed  an  attachment 
against  defendant,  based  on  the  note,  a  levy 
of  the  same  on  slaves,  an  execution,  and  a 
return  of  nulla  bona :  Held,  that  the  levy  of 
the  attachment,  and  the  judgment  in  that 
proceeding  condemning  the  property,  created 
a  presumption  which  was  not  rebutted  by  the 
return  on  the  execution,  and  that  it  was  the 
plaintiff's  duty  to  rebut  this  presumption,  by 
showing  a  legal  amotion  of  the  levy,  or  a  le- 
gal disposition  of  the  property;  Benson  v. 
Benson,  2  0.  625. 

IX.  The  notice. 
64.  To  n(mrrei>tdent  under  Act  of  1822. 
3 


The  defendant,  if  a  non-resident,  is  entitled, 
under  the  Act  of  1822,  to  six  montlis  at  least 
from  the  return  day  of  the  attachment,  in 
which  to  appear  and  defend  the  suit,  and 
judgment  before  that  time  expires  is  erro- 
neous; and  it  makes  no  difference  in  this 
respect  that  the  court  ordered  notice  to  be 
given  to  appear  at  the  next  term,  which  was 
six  months  distant,  and  the  Legislature  after- 
wards changed  the  next  term,  so  that  only 
four  months  intervened  between  it  and  the 
terra  at  which  notice  was  ordered  ;  the  time 
for  his  appearance  may  be  enlarged,  and 
cannot  be  shortened  below  six  months;  Saf" 
faracm  v.  Bennett,  6  H.  277. 

65.  Same.  But  under  that  act,  the  publi- 
cation of  notice  to  a  non-resident,  in  a  news- 
paper printed  in  the  State  of  his  residence, 
is  a  matter  in  the  discretion  of  the  court,  to 
order  or  not,  as  the  court  may  see  proper ; 
and  if  not  ordered,  the  ordinary  publication, 
as  in  case  of  absconding  debtors,  will  do; 
Ridley  v.  Ridley,  2  C.  648.  And  the  rule  is 
the  same  under  the  Act  of  1857;  Moore  v. 
Williams,  44  M.  61.  But  whether  the  notice 
be  published  in  the  State  of  defendant's  resi- 
dence or  not,  there  must  in  all  cases,  under 
the  Act  of  1822,  be  six  months  between  the 
return  day  of  the  attachment  and  the  judsr- 
ment;  Saffaracus  v.  Bennett,  supra.  Ami 
even  the  notice  necessary  for  absconding 
debtors  is  not  essential,  and  the  judgment  is 
good  without  any  notice  whatever,  except 
what  arises  from  a  seieure  of  the  thing  at- 
tached; Calhoun  v.  Ware,  5  G.  146;  vide 
post,  66. 67.  .        ' 

66.  Necessity  of  notice.  In  proceedings  in 
rem.  the  seizure  of  the  thing  itself  is  deemed 
in  most  instances  sufficient  notice  to  all 
parties  interested  m  it  to  come  forward  and 
assert  their  rights,  and  the  seizure  is  substi- 
tuted in  lieu  of  actual  notice;  but  if  the 
statute  require  other  notice,  it  must  be  given, 
or  the  judgment  will  be  erroneous  if  not  void ; 
Ridl^  V.  Ridly,  2  0.  648 ;  and  it  seems  that 
the  .ludgment  would  be  void ;  Edwards  v. 
Toomer,  14  S.  <fc  M.  75 ;  sed  vide  Callwun  v. 
Ware,  ante,  05. 

67.  How  vuhlished.  Under  the  Act  of 
1857  the  puolication  of  the  notice  must  be 
after  the  levy  of  the  attachment,  but  it  need 
not  be  after  the  sheriff's  return  of  *'not 
found"  on  the  summons ;  and  under  that  act 
requiring  publication  of  notice  for  four  suc- 
cessive weeks,  it  is  sufficient  if  the  publication 
be  made  in  four  successive  numbers  of  a 
weekly  newspaper,  if  the  first  insertion  be 
four  weeks  before  the  return  term,  though 
only  three  weeks  intervene  between  the  dates 
of  the  first  and  last  publication  ;  Griffing  v. 
Mills,  40  M.  611.  Publication  for  four  suc- 
cessive weeks  in  a  newspaper,  and  the  mail- 
ing of  notice  to  the  defendant,  if  he  be  a  non- 
resident, is  essential  when  the  defendant  has  not 
been  summoned.  Posting  notices  in  a  public 
place  in  the  connty.  including  the  court  house 
door,  will  not  do ;  Moore  v.  Williams^  44  S.  & 
M.  61 ;  Patrick  v.  Dtllaj-d,  lb.  384. 

68.  Proof  of:  Recital  in  judgment.  A 
judgment  in  attachmeut  is  not  bad,  because 
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tlie  record  does  not  contain  proof  of  publica- 
tion, if  the  judgment  itself  recite,  that  proof 
of  publication  was  made;  this  recital  in 
judgments  of  conrts  of  general  jurisdiction  is 
jjrima  facie  evidence ;  the  rule  is  otherwise 
in  courts  of  special  and  limited  jurisdiction ; 
Soffarans  v.  Terrt/,  12  S.  &  M.  69U.  See  post, 
72. 

o9.  Same :  Mistake  in  affidavit.  An  afiB- 
davit  proving  publication  of  notice,  which 
recites  that  the  publication  was  made  **  four 
weeks  successively,*  once  every  week,  com- 
mencing 24th  April  and  ending  5th  Ma^," 
of  the  same  year,  is  good,  to  show  publication 
for  four  successive  weeks, — the  latter  part 
stating  the  dates  is  surplusage,  and  wilt  be 
treated  as  a  mistake;  Swayze  v.  McCros^n, 
13  S.  &  M.  317. 

69a.  Notice  by  personal  service.  The  affi- 
davit showed  that  the  defendant  lived  in  the 
f^ounty ;  the  return  was  "executed  personally 
upon  defendant  22d  September.  186.*) :"  Held, 
that  it  was  insufficient  to  authorize  a  judg- 
ment by  default;  Gustavus  v.  Marx,  44  M. 
446;  Kankin  v.  Vidaney,  43  M.  197.  See 
aide.  64. 

696.  That  execution  of  replevy  bond  is 
equivalent  to  notice.    See  post,  73,  89. 

X.  Appearance  of  Defendant. 

70.  Defendant's  right  to  appear.  Under 
the  Act  of  1822,  the  defendant  in  an  attach- 
ment, when  the  debt  was  not  due,  had  no  right 
to  appear  and  plead  until  he  had  given  bond  to 
pay  the  debt;  Rowly  v.  Cummingsj  1  S.  &  M. 
340;  Garrett  v.  Tieniin,  7  H.  465.  Nor 
under  that  act  could  he,  where  the  debt  was 
due,  appear  and  plead,  without  giving  special 
bail ;  but  after  the  Act  of  1840,  abolishing 
imprisonment  for  debt,  and  also  the  giving  of 
special  bail  bond,  the  defendant  might  plead 
without  giving  bond  when  the  debt  was  due, 
but  even  then  he  could  not  plead,  when  the 
debt  was  not  due.  until  bond  to  pay  the  debt 
was  given ;  Rowly  v.  Cummings,  1  S.  &  M. 
340. 

'ii.  WJuit  is.  If  the  defendant  move  to 
quash  the  attachment,  this  is  an  appearance, 
and  the  conrt  may  proceed  to  judgment  in 
personam;  Lawrence  v.  Featherstone,  10  S. 
&  M.  346. 

72.  Recital  in  judgment.  Whilst  it  is  true 
that  the  recital  of  the  existence  of  jurisdic- 
tional facts  in  a  judgment  is  prima  facie 
evidence  that  the  facts  exist,  yet  when  the 
recital  is  general,  as  **this  day  came  the 
parties  by  their  attorneys,"  &c.,  it  will  be  held 
to  refer  to  such  parties  as  the  record  in  other 
parts  show  were  served  with  process;  and 
such  recital  in  an  attachment  case,  when 
there  is  no  proof  of  publication  (or  service  of 
process}  in  the  record,  is  not  sufficient  to 
show  the  appearance  of  the  defendant ;  Ed- 
wards V.  Toomer,  14  S.  &  M.  7.^;  S.  P., 
Givinn  V.  McCarroll,  I  S.  &  M.  351;  Miller 
V.  Ewing.  8  id.  421;  Winston  v.  Milier,  12 
id.  ^M);  Safarans  v.  Terry,  12  id.  690.  See 
ante,  68. 

aee  Appbaranor,  1.  Probate  Court,  47, 
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73.  Replevy.  The  execution  of  a  replevy 
bond  under  the  act  of  1843  is  notice  to  the 
defendant,  but  is  not  technically  an  appear- 
ance; it,  however,  authorizes  the  court  to 
enter  a  judgment  in  personam  ;  Philips  v. 
Nines,  4  G.  163.  The  rule  is  the  same  under 
the  Act  of  1857 ;  Richard  v.  Moony,  10  G. 
357.    See  post.  89. 

74.  Effect  of  appearance.  Under  the  Act 
of  1843,  H.  C.  819,  art.  14,  the  appearance 
of  the  defendant  simply,  without  executing  a 
replevy  bond,  does  not  change  the  suit  into 
a  proceeding  in  personam;  Philips  v.  Nines, 
supra. 

75.  Same.  The  appearance  of  the  defend- 
ant is  a  waiver  of  all  irregularity  in  the  notice 
and  in  the  proof  of  notice,  and  under  the  Act 
of  1857,  authorizes  a  judgment  to  be  rendered 
against  him  in  personam,  as  well  as  in  rem.; 
Barrciv  v.  Burhridge,  41  M.  622. 

As  to  effect  of  appearance  to  an  ancillary 
attachment  on  the  original  suit,  see  141. 

XI.   Judgment  and  Execntion. 

76.  When  in  rem.  If  there  be  no  service  of 
summons  on  defendant,  and  no  appearance  or 
replevy  by  him,  and  only  publication  of  notice, 
the  judgment  will  be  in  rem.  rnly,  condemning 
the  property  attached;  CJiew  v.  Relf,  \V.  1 ; 
Stoayze  v.  McCrossin,  13S.  &M.  317;  Bar- 
row v.  Burhridge,  41  M.  622 ;  Bias  v.  Vance, 
3  G.  198.  But  if  the  judgment  be  in  rem. 
and  the  execution  be  general  against  all  the 
estate  of  defendant,  and  the  attached  prop- 
erty (real  and  personal)  be  sold  under  it,  the 
irregularity  will  not  vitiate  the  sale  to  a 
purchaser  having  no  notice  of  it ;  Swayze  v. 
McCrossin.  13  S.  &  M.  317. 

77.  When  in  personam.  If  defendant  be 
served  with  process,  or  appear  (Barrow  v. 
Burhridge,  supra;  Lawrence  v.  Featherstone^ 
10  8.  ^  M.  345) ;  or  replevy  the  property  at- 
tached (Pliilips  V.  Nines.  4  G.  163).  The 
judgment  will  be  in  personam  as  well  as  in 
rem. 

78.  Effect  of  judgment  in  rem.  When  the 
judgment  is  in  rem.,  it  binds  only  the  prop- 
erty attached,  and  does  not  merge  the  ori- 
ginal cause  of  action,  and  it  is  no  evidence 
of  debt  by  defendant  to  plaintiff;  Clieio  v. 
Rdf  W.  1. 

fcJee  Srt-off,  19. 

79.  Judgment  essential.  A  judgment  in 
an  attachment  proceeding  is  essential  to  give 
effect  to  the  lien  created  by  the  levy ;  Edward 
v.  Toomer,  1 5  S.  &  M.  75.     See  an/e,  60. 

80.  Must  be  on  notice.  A  judgment,  with- 
out the  publication  of  notice  required  by  law, 
or  the  appearance  of  defendant,  is  void.  The 
seizure  of  the  property  under  the  writ  ini- 
tiates a  lien  which  can  be  consummated  by 
proper  judgment,  but  it  does  not  confer  juris- 
diction over  the  person.  lb.  See  ante,  65, 
66. 

Si.  Recital  in  judgment.  As  to  recital  in 
judgment  of  proof  ot  notice,  see  ante,  68; 
and  as  to  recital  of  appearance,  see  ante.  72. 

82.  Onus  in  proof  if  judgment.  Whoever 
claims  a  right  under  a  judgment  in  attach- 
ment, must  show  that  the  judgment  is  valid 
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according  to  law,  and  that  the  court  has 
jarisdiction ;  Edwards  v.  Toomer,  supra, 

83.  Judgment  where  debt  is  not  due.  A  judg- 
ment in  attachment  on  a  debt  not  due  will 
be  irregular,  without  an  order  staying  execu- 
tion until  the  debt  becomes  due ;  Berry  v. 
Anderson.  2  H.  649. 

84.  Effect  of,  as  to  Wen,  A  judgment  in 
attachment  does  not  create  a  lien  on  the 
property  attached,  but  consummates  and  per- 
fects a  lien  initiated  by  the  levy ;  Redus  v. 
JVofford,  4  S.  &  M.  579. 

8o.  JudgmerU  at  return  term.  In  attach- 
ment cases,  it  is  now  regular  to  take  judg- 
ment on  proper  publication,  or  other  legal 
notice,  at  the  return  term ;  Crizer  v.  Qorren, 
41  M.563. 

XII.  Beplevy  bj  Defendant  and  Strangers. 

86.  Under  Act  of  1822.  Under  the  Act  of 
1822,  where  the  attachment  was  for  a  debt 
not  due,  the  defendant  might  replevy  either 
by  giving  special  bail,  or  by  giving  bond 
and  security  to  pav  the  debt  when  due.  The 
Act  ot  1840,  abolishing  imprisonment  (or  debt, 
also  abolished  special  bail;  and  after  the 
last  act,  the  defendant  (where  the  debt  was 
not  due)  could  only  replevy  by  giving  secur- 
ity to  pay  the  debt ;  GarreM  v  Tinnin  7  H. 
405;  uiid  when  the  debt  wais  due.  the  defend- 
ant, after  the  Act  of  1840,  could  plead  without 
bond  or  security  of  any  sort ;  Rowly  v.  Cum- 
mina,  1  8.  &  M.  340. 

87.  Replevy  does  not  destroy  lien.  The  ex- 
ecution by  defendant  of  a  replevy  bond,  un- 
der the  Act  of  1843,  U.  C,  p.  819,  art  14, 
which  bond  is  conditioned  to  have  the  prop- 
erty forthcoming  to  abide  the  order  or  de- 
cree of  the  court,  does  not  destroy  the  lien 
created  by  the  levy  of  the  attachment,  which 
lien,  if  consummated  by  a  judgment,  dates 
from  the  levy,  and  is  superior  to  all  other  liens 
created  subsequent  to 'that  time;  Gray  v. 
Perkins,  12  S.  &  M.  622  ;  Montague  v.  Gad- 
dis,  8  G.  453. 

88.  Cures  defect  in  levy.  It  seems  that  when 
the  defendant  replevys  the  property  attached, 
this  is  a  waiver  to  any  technical  objections 
to  the  mode  of  the  levy ;  Wharton  v.  Con- 
ger, 9  S.  &  M.  510;  but  this  effect  will  not 
follow,  where  a  constable,  in  a  case  in  which 
he  has  no  authority  in  law,  levies  the  attach- 
ment, and  takes  from  the  defendant  a  replevy 
bond,  for  in  such  case  both  the  levy  and  bond 
are  void  ;  Lawrence  v.  Featherstone,  10  S.  & 
M.  345. 

89.  Replevy  is  notice.  The  replevy  by  the 
defendant  of  the  property  attached,  is  i(s  If 
sufficient  notice  to  the  defendant  of  the  sait, 
and  authorizes  the  court  to  proceed  against 
him  personally;  Philips  v.  Hines,  4  G.  163; 
Richard  v.  Mooney,  10  G.  3.57.    See  ante,  73. 

90.  Replevy  by  a  stranger.  An  attachment 
was  sued  out  and  levied.  A  stranger  to  the 
attachment  gave  bond  and  security  pay- 
able to  plaintiff,  reciting  that  the  property 
levied  on' was  claimed  by  him,  and  conditioned 
that  the  defendant  in  attachment  would  ap- 
pear and  answer  the  complaint,  and  abide  by 
and  pay  and  ^satisfy  any  judgment  which 


might  be  rendered  against  him :  Held,  that 
the  bond  was  not  a  bail  bond,  nor  a  claim- 
ant's bond,  as  authorized  by  the  statute.  Th«t 
it  was  a  contract  between  the  parties,  which, 
if  founded  on  a  valid  consideration,  was 
binding ;  and  hence  not  being  a  bail  bond,  a 
plea  to  an  action  on  it,  that  the  plaintiff  had 
not  sued  out  against  the  defendant  a  ca.  sa., 
was  no  answer  to  it ;  Emanuel  v.  Laughlin, 
3  S.  &  M.  342. 

91.  Under  Act  of  1857.  By  art  8,  p.  375, 
of  Rev.  Code  of  1857,  it  is  provided,  that  the, 
defendant  at  any  time  before  final  judgment- 
may  replevy  the  personal  property  seized  un- 
der an  attachment,  by  giving  to  the  officer 
levying  the  attachment,  a  bond  with  sufficient 
securitv,  payable  to  the  plaintiff,  in  double 
the  value  of  the  property,  conditioned  to 
have  the  said  property  rorthcoming  to  answer 
and  abide  the  judgment  of  the  court  in  the 
attachment  suit;  or  in  default  thereof,  to  pay 
and  satisfy  the  judgment  to  the  extent  of  the 
value  of  the  said  property ;  and  **  such  re- 
plevin shall  not  affect  the  lien  of  the  attach- 
ment, or  the  proceeding  thereon,  as  to  any 
rights,  credits,  or  choscs  in  action  of  the  de- 
fendant." And  by  art.  9  (same  page),  it  is 
provided,  that  the  jury  trying  the  issue  be- 
tween plaintiff  and  defendant  in  the  attach- 
ment snail,  if  they  find  for  th^  plaintiff,  assess 
the  value  of  the  property  replevied,  and  if  it  be 
equal  to  the  debt,  then  judgment  shall  be  en- 
tered against  defendant  and  his  sureties  on  the 
replevin  bond,  for  the  amount  of  the  debt, 
and  if  less,  then  for  the  value  of  the  property. 
And  the  same  right  of  replevin  is  given  to  a 
garnishee  who  has  personal  property  in  his 
hands,  and  the  same  proceedings  had  on  his 
bond. 

And  if  the  jury  fail  to  assess  the  value  of 
the  property  attached,  it  is  decided  that 
another  jury  may  be  called  instantly  to  assess 
it ;  Merrill  v.  Mdchior,  1  G.  516. 

92.  Same.  By  art  11,  page*  376  of  Rev. 
Code  of  1857,  it  is  provided,  that  the  defend- 
ant may  at  any  time  before  the  return  of  the 
attachment,  execate  to  the  officer  serving  it,  a 
bond  with  two  or  more  sufficient  sureties,  pay- 
able to  plaintiff,  in  a  penally  double  the  debt 
claimed  by  the  plaintiff,  conditioned  to  pay, 
and  satisfy  any  judgment  which  the  plaintiff 
may  recover  in  such  suit,  and  all  costs,  and 
thereupon  the  attachment  shall  be  discharged 
and  all  the  property  levied  on  '*  released  and 
restored  to  the  defendant."  And  the  bond 
is  to  be  returned  with  the  attachment,  and 
judgment  entered  on  it  for  the  debt  recov- 
ered. 

92a.  Replevin  by  stranger.  A  third  per- 
son who  claims  the  property  attached,  may 
take  it  out  of  possession  of  the  officer  by  writ 
of  replevin  ;  Hopkins  v.  Drake^  44  M.  619 ; 
Ford  V.  Dyer,  4  C.  243. 

926.  Liability  of  sureties  on  replevy  bond. 
It  is  expressly  provided,  that  the  sureties  on 
the  replevy  bond  shall  only  be  liable  for  the 
assessed  value  of  the  property;  audit  will 
hence  be  error  to  enter  judgment  against 
them  for  the  whole  amount  of  the  plaintiff's 
demand,  when  the  jury  have  omitted  to  assess 
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the  value  of  the  property  attached  and  re- 
plevied ;  Richard  v.  Mooney,  10  G.  357. 

Xin.  Flea  in  Abatement  and  trial  of  same. 

[Note. — Under  this  is  inclnded  all  cases  in 
which  was  litigated  the  grounds  on  which 
the  attachment  was  sued  out. 

See  Abatrmrnt,  12.] 

93.  Under  Act  of  1822.  In  this  case, 
Sharkey,  C.  J.,  was  strongly  inclined  to  the 
opinion  that  a  plea  in  abatement  denying 
the  grounds  on  which  an  attachment  was 
sued  out,  was  not  allowable,  and  Judge  Tur- 
ner was  decidedly  of  that  opinion.  Judge 
Clayton  expressed  no  opinion  on  the  subject; 
Garrett  v.  Tinnin,  7  H.  465. 

But  even  if  not  allowable,  it  cannot, 
after  it  is  demurred  to  by  plaintiff,  be 
treated  as  a  nullity,  and  it  is  therefore  error 
in  such  a  case  to  take  judgment  by  default, 
as  for  want  of  a  plea,  if  the  demurrer  be  un- 
disposed of;  Rowley  v.  Cummings^  1  S.  A 
M.  340. 

The  remedy  of  the  defendant  for  the 
wrongful  suing  out  the  attachment  was  by 
action  on  the  bond  :  Smith  v.  Herring,  10  S. 
&  M.  518.  A  nd  in  this  last  case  it  was  said 
by  the  court  that  James  v.  Dowell,  7  S.  & 
M.  333  (for  which  see  post,  104).  did  not  de- 
cide that  pleas  in  abatement  to  attachments 
denying  tne  grounds  on  which  they  were 
sued  out  were  allowable,  but  only  that 
where  pleas  in  abatement  were  proper,  that 
several  of  such  pleas  could  be  pleaded. 

94.  Ad  of  1850.  By  the  16th  section  of 
the  Pleading  Act  of  1850  (Session  Laws,  p. 
63),  it  was  provided,  that  on  motion  of  the 
defendant,  an  issue  shall  be  made  up  to  try 
whether  the  attachment  was  wrongfully  sued 
out  or  not,  and  if  found  for  defendant,  the 
attachment  was  to  be  dismissed,  with  costs 
and  such  damages  as  the  jury  trying  that 
issue  should  assess.  This  was  the  first  stat- 
ute allowing  the  grounds  on  which  an  attach- 
ment was  sued  out  to  be  contested  in  the  at- 
tachment suit. 

95.  Acts  of  1854  and  1857.  By  the  Act  of 
1854  (Session  Laws,  ch.  10,  p.  88),  the  de- 
fendant was  required  to  deny  under  oath  the 
existence  of  the  grounds  on  which  the  at- 
tachment was  based,  before  he  could  have  an 
issue  made  up  to  try  whether  the  attachment 
was  wrongfully  sued  out.  And  by  the  Rev. 
Code  of  1857.  art.  14.  p.  377,  the  defendant 
was  allowed  to  traverse  the  truth  of  the 
causes  for  the  attachment  alleged  in  the  affi- 
davit, by  plea  in  abatement  under  oath,  and 
the  jury  trying  the  issue  •'  whether  the  at- 
tachment was  wrongfully  sued  out,"  if  they 
found  for  defendant,  were  also  to  assess  the 
damages  the  defendant  had  sustained  thereby, 
and  the  suit  was  to  be  dismissed,  with  costs, 
and  judgment  rendered  for  the  damages  so 
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95a.  What  traverse  should  be.  A  traverse 
of  the  grounds  upon  which  an  attachment  is 
sued  out,  should  be  a  simple  traverse  of  the 
cause  for  the  attachment  as  stated  in  the  affi- 
davit.   A  plea  setting  up  the  traverse  is  not 


demurrable  for  objections  to  the  notice  of  the 
special  matter  appended  to  it.  Ross  v« 
Fowler.  42  M.  293. 

96.  Plea  in  abatement :  Where  defendant 
was  removing  :  Instance.  Where  the  affidavit 
charged,  as  the  ground  for  the  attnchment, 
that  the  debtor  "is  removing  from  the  State, 
so  that  the  ordinary  process  of  law  cannot 
be  served  on  him,"  and  issue  by  plea  in  abate- 
ment was  taken  thereon  ;  it  was  held,  that 
the  plaintiff  would  fail,  if  it  were  shown  that, 
at  the  time  the  Iwrit  was  issued  and  levied 
on  the  defendant's  property,  the  debtor  him- 
self was  openly  in  this  State,  and  that  pro- 
cess could  have  been  served  on  him,  not- 
withstanding the  debtor  was  about  removing 
from  the  State ;  funk  v.  McCuUough,  2  0. 
481. 

97.  Same:  Where  debtor  has  concealed  his 
effects.  Proof  that  the  debtor  had  advertised 
in  a  public  newspaper,  that  he  had  sold  out 
his  property  preparatory  to  removing  from 
the  State,  and  notifying  his  debtors  to  come 
forward  and  pajr,  is  sufficient  to  sustain  an 
attachment  against  him  on  the  ground  that 
he  had  concealed  his  effects,  so  that  plaintiff's 
claim  could  not  be  made  by  the  ordinary 
course  of  law  ;  Groves  v.  Bailey.  2  0.  588. 

98.  Same  :  Where  fraud  is  charged :  Ev^i' 
dtnce.  An  attachment  was  sued  out  on  the 
ground  that  the  defendant  was  about  to 
dispose  of  his  property,  with  intent  to  de- 
fraud his  creditors,  upon  which  he  took  issue ; 
and  on  the  trial  the  defendant  offered  in  evi- 
dence a  deed  from  a  third  party  to  his  wife, 
conveying  to  her,  as  her  separate  estate,  the 
property  he  was  charged  with  being  about  to 
sell ;  Held,  that  the  deed  was  competent, 
although  it  was  shown  that  he  had  paid  the 
purchase  money  for  the  property,  1st.  Be- 
cause it  tended  to  show  tnat  the  property  he 
was  about  to  dispose  of  was  his  wife's  sepa- 
rate estate,  and  not  his,  as  charged  in  the  affi- 
davit for  the  attachment,  and  if  the  jury  be- 
lieved that  the  deed  to  the  wife  was  bona  fide 
and  not  fraudulent,  it  was  directly  relevant 
to  the  issue.  2d.  Because  it  was  competent, 
as  tending  to  show  that  the  defendant  was 
not  then  attempting  to  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors, 
inasmuch  as  the  property  was  already  con- 
veyed to  the  wife,  and  that  was  to  some  ex- 
tent an  impediment  to  its  being  subjected  to 
his  debts,  and,  therefore,  that  the  intent  to' 
place  it  beyond  the  reach  of  his  creditors, 
was  not  the  motive  for  his  then  attempting  to 
sell  it ;  Barney  v.  Scherling.  40  M.  320. 

99.  Same:  Question  for  jury  in  such  case. 
On  the  trial  of  the  issue  made  by  the  traverse 
of  the  grounds  on  which  the  attachment  was 
sued  out.  the  question  is  not  whether  the' 
plaintiff  has  probable  cause  for  suing  out 
the  attachment,  but  whether  it  was  in  fact 
wrongfully  sued  out ;  Barney  v.  Scherling, 
supra.  Nor  is  the  question  whether  the 
facts  stated  in  the  affi<lavit  for  the  attach- 
ment be  true  or  not.  but  whether,  as  above, 
the  attachment  was  wrongfully  sued  out;  and 
hence,  though  the  facts  stated  in  the  affidavit 
be  false,  yet  if  the  plaintiff  was  led  to  believe 
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that  they  were  trne»  by  the  conduct  and 
declarations  of  the  defeDdfint,  the  attachment 
ahoold  be  snstained,  the  defendant  being 
estopped  to  avail  himself  of  his  own  wron^, 
ill  maKin^r  false  statements  to  the  plaintifi ; 
Corle  V.  KuylcendaU,  41  M.  65. 

10(>.  W^^^  debtor  removes  pari  of  his 
property.  Where  a  debtor  resident  in  this 
State  has  in  his  open  possession,  property  of 
a  permanent  character,  subject  to  execution. 
and  which  he  does  not  intend  to  remove,  and 
of  value  sufficient  to  pay  all  his  debts  in  this 
State,  he  is  not  liable  to  be  attached  upon 
the  ground  that  he  has  removed,  or  is  about 
to  remove  the  greater  part  of  his  property 
to  another  State ;  Montague  v.  Oaddis,  8  G, 
453. 

101.  Damages,  Practice,  If  on  the  trial 
of  an  issue  on  the  plea  in  abatement  the  ver- 
dict be  for  defendant,  the  jury  may  assess 
damages  to  defendant  for  the  wrongful  su- 
ing out  the  attachment;  Barney  v.  Scherling, 
40  M.  320. 

101a.  Measure  of  damages. 
See  Damaoks,  30, 

102.  Verdict  on  plea  in  abatement  :  In- 
stance.  An  attachment  was  taken  out  on  the 
ground  **  that  the  defendant  had  concealed 
his  effects,  so  that  plantiflTs  claim  could  not 
be  made  by  ordinary  process  of  law."  The 
defendant's  plea  denied  this,  and  plaintiff 
replied,  *'  that  at  the  time  of  the  suing  out 
the  attachment,  the  defendant  had  concealed 
his  effects,  so  that  plaintiff's  claim  could  not 
be  made  by  the  ordinary  process  of  law."  On 
this  issue  the  verdict  was  that  the  defendant 
••was  not  concealing  his  effects  at  the  time  of 
suing  out  the  attachment,  so  that  the  claim  of 
plaintiff  would  be  defeated,  and  that  there 
was  not  (rood  cause  to  sue  out  the  attach- 
ment : "  Heldj  that  the  verdict  was  not  respon- 
sive to  the  issue,  as  it  negatived  a  concealing 
taking  place  when  the  attachment  was  sued 
out,  and  the  issue  was  upon  a  concealment 
already  accomplished  before  that  period; 
Groves  v.  Bailey,  2  C.  588. 

103.  Same.  On  the  trial  of  an  issue  made 
by  a  plea  in  abatement,  traversing  the 
grounds  on  which  the  attachment  was  sued 
ouU  the  verdict  was,  **  We  the  jury  find  for 
the  defendant,  and  assess  his  damages  at  the 
sum  of  $1400:"  Held,  that  it  was  informal 
and  unsatisfactory,  and  left  it  doubtful 
whether  the  jury  understood  the  issue  they 
were  to  try;  Cocke  v.  KuykendalU  41  M.  65. 

104.  Plea  in  abatement  denying  non-resi- 
dence. In  James  v.  DowdU  7  8.  &  M.  333, 
it  was  held  that  a  plea  in  abatement,  to  an 
attachment  taken  out  on  the  ground  that 
the  defendant  was  a  non-resident,  which  de- 
nied the  non-residence,  and  averred  citizen- 
ship in  this  State,  was  bad,  for  not  further 
averring  that  he  wlis  a  citizen  of  the  county 
in  which  the  attachment  was  brought  But 
this  case  is  overruled  by  Smith  v.  Herring, 
10  8.  &  M.  5l8;  see  arUe,  93;  and  this 
certainly  is  not  the  rule  under  the  Rev. 
Code  of  1857;  where  simple  non-residence, 
without  reference  to  whether  process  can  be 


served  on  the  defendant,  is  a  sufficient  ground 
for  an  attachment. 

105.  Pendency  of  another  cUtachment.  The 
pendency  of  another  attachment  between  the 
same  parties,  on  the  same  cause  of  action, 
is  good  grounds  for  abating  the  last  attach- 
ment; James  v.  Powell,  7  S.  &  M.  333. 

See  Action,  34.  35. 

But  whether  the  statute  forbidding  the 
renewal  of  a  dismissed  suit  to  the  term  next 
after  the  dismissal,  prohibits  the  plaintiff 
from  dismissing  an  ordinary  suit,  and  com- 
mencing a  new  action  by  attachment.  Quoere  f 
Wharton  v.  Conner,  9  S.  A  M.  510.  Now 
this  question  is  immaterial  as  ancillary  at- 
tachments are  allowed..; 

XI7.  Trial  of   the  right  to  propeity  at- 
tached. 

See  Trial  of  the  Right  of  Property. 

106.  Trial  only  after  judgment  against 
defendant.  There  can  be  no  trial  of  the  right 
to  property  levied  on  under  attachment,  and 
claimed  by  a  third  party,  nor  judgment 
against  a  garaishee  until  after  jud^nnent 
against  the  defendant  in  attachment;  Mandel 
V.  McClure.  14  S.  &  M.  11 ;  S.  P.,  Berry  v. 
Anderson,  2  H.  649 ;  Whitehead  v.  Hender- 
son, 4  S.  &  M.  704;  Ford  v.  Hurd,  lb.  683; 
Maury  v.  Roberts,  5  0.  225. 

But  under  the  provisions  of  the  Rev. 
Code,  p.  381,  art  38,  it  is  held  that  such 
trial  is  entirely  collateral  to  the  attachment 
suit,  and  may  be  had  before  judgment  ren- 
dered in  that  suit  against  the  defendant,  and 
that  if  on  such  trial  the  property  is  adjudged 
liable,  it  will  return  to  the  officer  levying  the 
attachment,  or  its  value  be  paid  to  him,  and 
the  property  kept  in  the  custody  of  the  law 
until  the  determination  of  the  attachment 
suit,  and  ifjudgment  be  rendered  in  that  suit 
for  plaintiff;  it  will  go  to  him,  and  if  not,  be 
returned  to  defeudaut ;.  i/e/«t«  v.  Houston, 
41  M.  59. 

See  90,  for  instance,  of  a  bond  given  by  a 
stranger  who  was  a  claimant,  and  which  was 
adjudged  bad. 

107.  Burden  of  proof.  And  in  such  a  trial 
the  burden  of  proof,  as  in  similar  trials  of 
the  right  to  property  levied  on  under  execu- 
tion, is  on  the  plaintiff,  who  must  show  ^un- 
der the  Act  of  1822),  a  right  first  as  against 
the  defendant  in  the  attachment,  and  second 
that  the  property  levied  on  is  subject  to  that 
right;  Mandel  v.  McClure,  supra, 

XV.  The  sale. 

108.  Office  of,  A  sale  of  attached  property 
is  not  for  the  purpose  of  divesting  the  title 
of  defendant,  but  to  ascertain  its  value  ;  the 
title  is  transferred  by  the  levy  of  the  attach- 
ment ;  Oldham  v.  Ledbetter,  1  H.  43. 

109  Bond  necessary.  The  statute  requir- 
ing the  plaintiff  to  give  a  bond  of  indemnity 
to  the  cJefendant  after  execution  issued,  and 
before  a  sale  of  the  attached  property,  ap- 
plies in  all  cases  as  well  to  payments  bv  gar- 
nishees as  to  sales  of  chattels  and  land,  and 
unless  it  be  given,  satisfaction  by  a  garnishee 
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of  a  jad|3rraent  airainst  him,  is  in  his  own 
wronjr  (and  a  sale  would  be  void) ;  Oldham 
V.  Ledbetter.  1  H.  43 ;  Berry  v.  Anderson,  2 
H.  649.  But  the  bond  is  not  required  to  be 
^iven  until  after  the  execution  is  awarded ; 
Berry  v.  Anderson^  supra.  But  by  statute 
now,  the  bond  is  required  only  where  the 
judgment  is  rendered  by  default  against 
non-resident  or  absent  defendants,  on  publi- 
cation of  notice  merely ;  it  is,  however,  to  be 
given  and  approved  by  the  court  "before 
any  sale  be  made,  or  execution  issued  against 
a  garnishee,"  and  the  bond  is  to  be  filed  with 
the  papers  in  the  case,  *'  and  any  sale  made 
without  such  bond  being  given  shall  be  ut- 
terly void ; "  Rev.  Code  of  1^57,  p.  379,  art. 
23. 

110.  Sale  under  erroneous  execution.  When 
there  has  been  no  appearance  or  service  of 
process,  but  only  notice  by  publication,  the 
j'idgment  should  be  in  rem.  condemning  the 
property  attached,  and  the  execution  should 
rollow  the  judgment;  if.  however,  the  judg- 
ment be  proper^  and  the  execution  be  gen- 
eral again*st  the  defendant's  property,  a 
sale  under  it  of  the  property  attached  will  be 
good,  the  purchaser  havine  no  notice  of  the 
irregularitv ;  Swayze  v.  McCrossin,  13  S.  & 
M.  317.^ 

111.  Effect  of  sale:  Impeachment  of  it. 
The  rights  of  a  purchaser  at  a  sale  made  by 
the  sheriff  under  an  execution  on  a  judgment 
in  attachment,  cannot  be  affected  by  any  in- 
validity in  the  contract  upon  which  the  judg- 
ment IS  founded ;  Saffarans  v.  Terry,  12  S. 
&  M.  690. 

X7I.  Quashal  of  Attachments. 

112.  Presumption  in  favor  of  action  of 
court.  If  an  attachment,  regular  on  its  face, 
be  quashed  by  the  Circuit  Court,  it  will  be 
presumed  rightly  done,  unless  the  grounds  on 
which  the  court  acted  be  set  out  on  the  re- 
cord and  show  the  contrary ;  Cohh  v.  O'Neal, 
1  H.  581. 

113.  Mistake  in  writ.  If  the  bond  be  for 
double  the  amount  of  the  debt,  as  stated  in 
the  affidavit,  it  will  be  no  ground  for  quashing 
the  attachment  that  the  writ  states  the  debt 
to  be  larger,  as  the  recital  in  the  affidavit 
must  prevail ;  Lawrence  v.  Featfierskme,  10 
S.  &  M.  345. 

114.  When  writ  executed  by  improper 
officer.  If  a  constable,  in  a  case  where  he 
has  no  authority  (as  in  case  of  a  non-resident 
defendant),  levy  un  attachment  writ,  and 
take  from  the  defendant  a  replevy  bond,  the 
writ  and  bond  will  be  quashed;  but  this  is 
no  ground  for  quashing  the  attachment; 
Lawrence  v.  Feaiherstone.  supra. 

1 15.  On  plea  in  abaiem*^.  If  the  issue  on 
the  defendant's  plea  traversing  the  grounds 
on  which  the  attachment  is  based,  be  found 
for  defendant,  the  attachment  will  be  quashed, 
even  though  the  defendant  hud  previously  re- 
plevied the  property  attached ;  Montague  v. 
Gaddis,  8  G.  453. 

XVn.  Garnishment. 
As  to  garnishment  generally y  see  thai  title. 


116.  Garnishee* s  duty.  The  garnishee  is  a 
trustee  for  his  debtor,  and  it  is  his  duty  to 
see  that  the  attachment  proceedings  are  reg- 
ular, for  if  they  are  not,  a  judgment  aerainst 
him  will  be  no  protection  ;  Ford  v.  Hurd,  4 
S.  &  M.  683. 

11 6a.  Judgment  against  validity  of.  An  at- 
tachment issued  without  bond  and  affidavit  is 
void,  and  a  judgment  in  such  a  case  against 
the  garnishee  in  his  answer  is  erroneous  and 
will  be  set  aside ;  Ford  v.  Woodward,  2  S.  & 
M.  260. 

117.  Same:  Form  of  An  attachment  was 
issued  for  870.  and  B.  summoned  as  garnishee, 
who  acknowledged  an  indebtedness  to  the 
amount  of  S98.  and  on  this'  answer  the  judg- 
ment was,  •*  ordered  that  judgment  final  by 
default  be  entered  against  B.  for  the  amount 
of  his  answer,  or  so  much  thereof  as  will  sat- 
isfy plaintiff's  debt  and  costs :"  Hdd,  to  be 
irregular  for  want  of  certainty ;  Berry  v.  Aii- 
derson,  2  H   649. 

118.  Wlien  maintainable.  An  attachment 
is  maintainable  against  the  rights  and  credits 
of  the  debtor  attnched  in  the  hands  of  a  gar- 
nishee, though  there  be  no  levy  on  real  or 
personal  property ;  Bryan  v.  Lashly,  13  S.  & 
M.  284. 

119.  Refum  of  service.  A  return  on  the 
attachment,  **  Garnished  M. 'in  presence  of 
L.,  March  2d,  1849,"  is  equivalent  to  a  return 
that  M.  had  been  summoned  to  answer  as 
garnishee,  and  sufficient  to  uphold  the  attach- 
ment ;  lb  The  rule  under  the  Rev.  Code 
of  1857  is  different.     See  ante.  55,  et  seq. 

120.  No  judgment  against  garnishee  till 
judfiment  against  defendant.  As  to  this  see 
ante.  106. 

121.  Garnishment  of  bank  debtor.  As  to 
effect  of  foreign  attachments  and  garnishment 
thereunder,  on  right  of  a  debtor  of  a  bank,  to 
set  off  the  notes  of  the  bank,  see  Skt-off  36, 
and  Riggs  v.  Dyche,  2  S.  &  M.  606. 

XVIII.  Oonstrnction  of  Attachment  Law. 

122.  Confined  to  cases  in  the  act.  The  stat- 
utes in  relation  to  attachments  confer  extra- 
ordinary remedies,  and  are  to  be  confined  to 
cases  embraced  in  their  express  terms ;  and 
hence  a  non-resident,  though  he  may  take 
out  an  attachment  against  his  absconding 
debtor,  cannot  sue  out  one  ngainst  a  non- 
resident, as  the  statute  providing  the  remedy 
against  non-residents  gives  it  only  to  resident 
creditors ;  Hosey  v.  Ferriere.  1  S.  &  M.  663. 
But  under  the  Rev.  Code  of  1857,  non-resi- 
dents may  attach  non-residents. 

123.  Same.  And  being  an  extraordinary 
renaedy.  and  designed  to  be  applied  only  in 
cases  of  emergency  specified  in  the  statute, 
every  requisite  of  the  statute  must  be  com- 
plied with,  or  the  proceeding  will  beirresrular 
and  void.  Hence  under  the  statute  H.  C. 
{  13.  p.  803,  allowing  an  attachment  before  a 
justice  of  the  peace,  when  the  debt  is  within 
his  jurisdiction,  in  cases  where  the  debtor  is 
about  to  remove,  or  has  removed  from  the 
county  where  the  debt  was  contracted,  the 
affitlavit  for  the  attachment  must  state  not. 
only  that  the  debtor  has  removed,  or  is  about 
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to  remove  from  the  coaoty,  but  must  state 
that  the  county  ia  the  one  where  the  debt 
uas  contracted;  a  removal  from  any  other 
county  will  not  authorize  an  attachment; 
Hopkins  v.  Gnssom.  4  C.  143. 

124.  Must  be  construed  liberally.  By  ex- 
press provision  of  the  statutes  on  attach- 
ments, they  are  to  be  construed  liberally  for 
the  benefit  of  creditors,  the  suppression  of 
fraud,  and  the  advancement  of  justice ;  Hous- 
ton V.  Belcher,  12  S.  &  M.  ol4:  Dandridge 
V.  Stevens,  12  S.  &  M.  723;  Wheeler  v.  Ste^ 
vens,  13  S.  &  M.  623 ;  Bank  of  Augusta  v. 
Courey,  6  C.  667. 

XIX.   Attachment  against  water-craft. 

125.  Affidavit  for.  The  affidavit  for  an 
attachment  against  a  steamboat  or  other 
water-craft,  need  not  state  that  the  master, 
owner.  &c.,  is  indebted  to  the  plaintiff;  it 
is  sufficient  if  it  state  thnt  the  bont  is  in- 
debted; Steamer  Geiil,  Worth  v.  Hopkins,  1 
G.  7i»3. 

1 26.  Same,  And  such  affidavit  will  not  be 
bad  because  it  states  the  indebtedness  of 
the  boat  to  be  **  for  and  on  account  of  the 
owners ;"  Edwards  v.  The  Blacksmith.  4  G. 
19t);  A'lter  v.  The  Jacobs.  5  G.  269.    . 

127.  Statute  for,  remedial.  'Vhe  statute 
authorizing  attachments  against  water-craft 
i«  remt^diai,  and  should  receive  a  liberal  con- 
struction to' advance  the  remedy  given  by  it ; 
Aider  v    T*he  Jacobs,  supra. 

128.  Statute,  h&u?  construed.  The  act  in 
relation  to  attachments  against  water-craft 
and  the  general  attachment  law,  are  in  pari 
materia  and   must  be  coiiStrued   together ; 

WaUace  v.  Scales.  7  G.  53. 

1 29.  May  be  served  by  a  constable.  An  at- 
tachment against  a  steamboat  for  a  greater 
sum  than  fifty  dollars,  may  be  served  by  a 
constable ;  lb. 

129a.  Affidavit  for.  Under  the  Act  of  1840 
(H.  0.  290,  art.  8),  allowincr  attachments 
aealnst  steamboats  and  other  water-craft, 
against  whom  the  plaintiff^  hns  a  riurht  of 
action,  an  affidavit  by  the  plaintiff,  that  '*  the 
steamer  Buckeye,  now  lying  in  the  navijarable 
w iters  of  .\ii<93i9siopi.  i-*  ini-jbted  to  him  io 
the  sum  of  $139.  for  and  on  account  of  said 
steamboat,  is  sufficient ;  Lum  v.  Steamboat 
Buckeye,  2  C.  564. 

1 296.  Atia^hm*mt  lies  for  damages  ex  c/e- 
licto.  Under  that  act.  attachments  against 
water-craft  are  granted,  both  when  the  right, 
of  action  arises  ex  delicto  and  ex  contractu  ; 
lb. 

XX.    Hiscellaneons. 

130.  Court  of  law  has  jurisdiction,  A 
coart  of  law  has  jurisdiction  of  an  attach- 
ment when  the  plaintiff*  is  a  resident  and  the 
defendant  a  non-resident,  and  in  such  ca.'te 
equity  has  none ;  Echols  v.  Hammond,  1  G. 
177. 

131.  Action  for  damages.  A  joint  action 
against  the  principal  and  sureties  on  an  at- 
tachment bond,  taken  under  the  Act  of  1822. 
(H.  C.  804).  cannot  be  maintained  until  the 
liability  of  the  principal  has  been  first  fixed 


in  a  separate  action  against  him;  Holcomb 
v.  Foxivorth,  5  G.  265.  The  rule  is  other- 
wise  under  the  Rev.  Cod©  of  1857. 

132.  Ttoo  attachments  cannot  be  tried  to- 
gefher.  Two  attachments  by  the  same  plain- 
tiff, against  the  same  defendant,  cannot  be 
tried  together,  without  an  order  of  consolida- 
tion ;  Buckhalter  v.  Miss.  Sf  Tenn.  Railroad 
Co.,  3  G.  119. 

133.  Jeofails:  Where  aMachment  is  for 
unliquidated  damages  After  final  judgment 
in  an  attachment  case,  it  cannot  be  objected 
that  the  sale  thereunder  was  invalid,  on  the 
ground  that  the  attachment  was  partly  for 
unliquidated  damages,  and  the  declaration 
was  in  trover;  Kedus  v.  Wofford,  4  S.  & 
M.  579. 

134.  Taking  new  bond  to  make  surety  a 
witness  It  is  a  common  practice,  when  the 
plaintiff  in  an  attachment  desires  to  examine 
one  of  his  sureties  on  the  attachment  bond, 
as  a  witness,  for  the  court  to  allow  him  to 
give  new  bond  and  security,  and  to  dis- 
charire  the  old  one ;  House  v.  Bieme,  5 
S.  &  M.  622. 

135.  Variance.  The  affidavit  recited  that 
Ullman  &  Houseman  were  the  debtors,  and 
the  bond  described  them  as  Ullman  &  H. 
Rouseman,  and  they  were  declared  again iit  as 
Henry  Ullman  & 'William  H.  Houseman: 
Held,  that  the  variance  was  immaterial; 
Coml  B'k  of  Manchester  v.  Ullman,  10  S.  & 
M.  411. 

136.  Same  It  is  an  immaterial  variance 
between  the  affidavit  and  the  writ,  that  in  the 
one  the  plaintifis  are  described  as  A.,  B.,  and 
C,  trustees  of  a  named  town,  and  in  the  other 
as  A.  and  B..  surviving  trustees  of  the  town ; 
Clanton  v.  Laird.  12  S.  &  M.  668.. 

137.  Attachment  before  a  justice  of  the 
Peace.  Under  the  Rev.  Code  of  1857,  an 
attachment  returnable  before  a  justice  of  the 
peace,  cannot  be  levied  on  land  ;  Plummer  v. 
West.  41  M.  69.    See  ante.  106. 

138.  Justice  of  the  peace:  Power.  A  jus- 
tice of  the  peace  before  whom  an  attachment 
is  pending,  has  no  power  to  order  the  prop- 
erty levied  on  to  be  delivered  to  the  plaintiff, 
and  such  order  is  no  defence  to  an  action  of 
trover  by  defendant  to  recover  its  value ; 
Welsh  V.  Jamison.  1  H.  160. 

139.  Presumption  of  power  of  bank  to 
make  bond.  On  a  motion  to  quash  an  attach- 
ment sued  out  by  a  bank,  it  is  incompetent 
for  the  defendant  to  show  that  the  bank  had 
no  power  to  execute  a  bond  under  its  charter, 
it  will  be  presumed  it  had  such  power  as  an 
incident  to  its  right  to  sue ;  Bank  of  Augusta 
V.  Courey.  6  0.  667. 

140.  Dfath  of  plaintiff .  By  the  Rev.  Code, 
p.  382,  art.  39,  the  death  of  the  plaintiff  does 
not  abate  the  attachment  suit,  but  the  same 
mav  proceed  to  judgment  and  execution, 
and  sale,  as  if  the  death  had  not  taken  place ; 
Melius  V.  Houston,  41  M.  59. 

141.  Ancillary  attachment.  An  ancillary 
attachment,  taken  out  in  aid  of  a  pending 
suit  in  personam,  becomes  a  part  of  the  rec- 
ord of  the  last  named  suit,  and  an  appear- 
ance and  traverse  of  the  affidavit  on  which 
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the  attach ment  is  fonnded.  will  be  an  ap- 
pearance to  the  original  suit.  Bat  if  no  writ 
were  issued  in  the  ancillary  proceeding,  the 
attachment  will  be  void,  and  an  appear- 
ance and  traverse  of  the  affidavit  will  be 
no  appearance  to  the  original  suit,  and  will 
not,  therefore,  cure  any  defect  in  the  service 
of  the  orii^inal  summtms ;  Satoyer  v.  Smith, 
41  M.  554. 

142.  Amendment,  of  declaration :  Attach- 
ment hy  equitable  assignee.  When  an  attach- 
ment  is  sued  out  bv  the  equitable  owner  of  a 
chose  in  action,  the  affidavit  may  state  an 
indebtedness  to  him,  for  he  is  a  creditor,  and 
the  bond  may  be  lmvpu  by  him ;  but  the  de- 
claration shonld  be  in  the  name  of  the  legal 
owner  for  his  use.  and  if  it  be  not  brought  in 
that  way,  it  may  be  amended,  so  as  to  make 
the  holder  of  the  Ipgal  title  the  nominal 
plaintiff;  Tally  v.  Herrin,  44  M.  626. 

143.  Alia^  writs :  Ancillary  attachment : 
New  attachment.  In  1b60  an  attachment  was 
sued  out  against  the  defendant,  on  the  ground 
that  she  was  about  removing  ter  property 
from  the  State,  and  it  was?  levied  on  her 
slaves.  In  1868,  the  attachment  beinpr  still 
pending,  the  plaintiff  made  a  new  affidavit, 
stating  the  original,  and  stating  also,  that 
since  then  the  defendant  had  become  a  non- 
resident, and  prayed  for  an  alias  writ,  which 
was  issued  and  levied  on  land.  Publication 
was  made  after  this,  but  no  notice  was  mailed, 
and  judjrment  by  default  entered  :  Held,  1. 
That  if  this  were  regarded  as  an  ancillary  at- 
tachment under  art  13,  p.  377  of  the  Kev. 
Code  of  1857,  it  was  void  for  want  of  a 
bond.  2.  That  an  aJia^s  attachment  can  only 
issue,  1st.  When  the  original  hus  not  been  exe- 
cuted ;  2d.  When  no  property  has  been  found  ; 
3d.  When  the  property  seized  was  insuffi- 
cient. 4th.  When  plaintiff  desires  to  gar- 
nishee other  persons.  And  that  in  this  case 
the  plaintiff  aid  not  proceed  on  any  of  these 
grounds;  but  for  a  different  cause,  viz.,  the 
n  nresidence  of  the  defendant,  and  had  taken 
ju  Igmenton  the  alias,  and  not  on  the  oricri- 
cal  attachment,  and  for  this  cause  the  judg- 
ment was  erroneous  And  regarding  it  as 
an  original,  it  was  bad  for  want  of  a  bond ; 
Jefries  v.  Dancei/.  44  M.  693. 

144.  County  Court,  This  court  has  jaris- 
diction  of  attachments  to  the  amount  of 
$250  on  debts  created  after  the  court  was 
organized,  and  for  causes,  stated  in  the  ^:en- 
eral  attachment  law;  Wra^g  v.  Kelly,  42 
M.  231. 

145  Sam^ :  Attachment  for  removing  from 
the  county.  The  County  Court  has  jurisdic- 
tion of  an  attachment  against  a  defendant 
removing  from  the  county,  when  the  debt  was 
created  after  the  court  was  organized;  but 
not  for  debts  created  before,  nor  where  the 
debt  exceeds  $250,  and  its  jurisdiction  in 
such  cases  is  exclusive;  Wragg  v  Kelly, 
supra. 

In  no  other  case,  and  in  no  other  court 
will  an  attachment  lie,  because  the  defendant 
has  removed  from  the  county  in  which  the 
debt  was  contracted;  Meek  v.  Fox,  42  M. 
513. 
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I.  Statutes. 

1.  Who  admitted,  and  how.  Any  citizen 
of  the  United  States  may  be  admitted  to 
practice  law.  upon  being  found  qualified  on 
examination  in  open  court,  in  the  High  Court 
or  Circuit  Court,  and  proof  of  good  moral 
character,  or  upon  receiving  a  diploma  as 
Bachelor  of  Laws  from  the  J!^tate  University; 
and  he  is  required  to  take  in  each  court 
where  he  intends  to  practice,  the  following 
oath:  "I  solemnly  swear  (or  afiSrm),  that  I 
will  demenn  myself  as  an  attorney  and  coun- 
sellor of  this  court  according  to  the  best  of 
my  learning  and  ability,  and  with  all  good 
fidelity  to  the  court  ns  well  as  to  the  client; 
that  I  will  use  no  falsehood,  nor  delay  any 
person's  cause  for  lucre  or  malice,  and  that  I 
will  support  the  constitution  of  the  State  of 
Mississippi  so  long  as  I  continne  a  citizen 
thereof,  so  help  me  God."  And  the  names  of 
those  admitted  are  required  to  be  entered  on  a 
roll  or  book  to  be  kept  in  each  court  for  that 
purpose ;    FetK  Code  o/lH57,  p.  l.'Sl,  arts.  1, 2. 

2.  Penalty  for  practiinng  without  license. 
Persons  practisinir  as  attorneys,  without 
geltinjf  license  and  tnking  the  oath,  are  liable 
to  a  penalty  of  S2iiO  for  each  case, — recover- 
able in  a  qui  tarn  action. — one-half  to  the 
informer  ana  the  other  to  the  State. 

3.  Certain  officers  prohibited  from  prac- 
tising. Judges  of  tne  Circuit  and  High 
Courts,  sheriffs,  coroners,  clerks  of  Courts 
of  Record,  are  prohibited  from  practising  as 
attorneys  and  from  preparing  papers  in  any 
case,  under  a  penalty  of  S200 ;  lb,  art.  4. 

4.  Attorneys  of  other  States,  Attorneys 
residing  in  coterminous  States  are  allowed  to 
practice  in  the  courts  of  this  State  generally, 
without  taking  the  oath  to  support  the  con- 
stitution of  the  State;  and  attorneys  of  any 
State,  in  good  standing,  may  appear  and  plead 
in  any  special  cause ;  Tb.  art.  6. 

5.  Striking  from  the  roll.  Any  attorney 
"found  in  default  of  record,"  or  being  ** other- 
wise guilty  of  any  deceit,  malpractice,  or 
misdemeanor,  shall  be  put  out  of  the  roll, 
and  his  license  revoked,  by  any  court  in 
which  he  may  practice,  and  shall  never  after- 
wards be  received  to  act  as  an  attorney  and 
counsellor  in  any  court  of  this  State  ;  76  art.  7. 

6.  Allowed  to  examine  papers  and  records^ 
Attorneys  are  allowed  to  examine  and  inspec^ 
papers  and  records  in  which  they  are  inte- 
rested as  such,  and  take  the  papers  from  the 
office  under  such  regulations  as  the  court 
shall  prescribe. 

7.  Motion  against.  Every  attorney  receiv- 
ing money  for  his  client  and  failing  to  pay  it 
over,  when  demanded,  may  be  proceeded 
aga  nst  summarily  by  motion  in  the  Circuit 
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Court  of  the  connty  where  be  resides,  in  the 
same  manner  as  sheriffs  are  proceeded  against 
or  failing  to  pay  orer  money  collected  on 
esecntion,  ana  m  addition  to  interest  and 
principal,  damages  at  ten  per  c^nt.  are  recov- 
erable. And  if  the  failure  to  pay  over  is 
wilfalf  and  without  reasonable  excuse  the 
attorney  is  to  be  fined  and  imprisoned  as  fcr 
a  contempt  of  court,  and  stricken  from  the 
roll  and  his  license  revoked  ;  Jb.  art.  10. 

IL  What  Oonstitntes  the  Belation  of 
Attorney  and  Client. 

8.  Employment  of  cUtomey.  The  employ- 
ment of  an  attorney  at  law  by  a  third  person, 
to  assert  bis  claim  to  property  levied  on  under 
an  attachment,  is  not  an  employment  to  de- 
fend the  attachment  suit ;  the  two  cases  are 
entirely  distinct ;  ^^h^tfil€ad  v.  Ducker,  11 
8.  A  M.  98. 

9.  What  is  an  employment :  Case  in  judg- 
ment. The  complainant  Carson,  applied  for  a 
new  trial  upon  the  ground  that  there  was  no 
service  of  process  on  him,  and  that  the  ap- 
pearance entered  for  him  by  an  attorney  was 
done  without  his  authority :  and  the  case  was, 
that  suit  was  brought  against  Carson  ^  Orif- 
fin  as  partners,  and  process  was  served  on 
the  latter,  who  employed  an  attorney  to  de- 
fend the  suit :  soon  afterwards  he  informed 
the  complainant  Oarson.  who  lived  in  Ken- 
tucky, of  the  institution  of  the  suit,  and  Car- 
son assisted  Griffin  in  taking  depositions  in 
the  suit,  and  paid  part  of  the  expenses,  and 
before  the  trial  Carson  wrote  t6  the  attorney 
who  had  been  employed,  and  in  the  letter 
referred  to  the  suit  in  these  words :  •*  The  other 
business  we  wrote  you  about,  we  have  not 
heard  from,  that  is,  the  suit  of  Keirn  v.  Car- 
son k  Griffin,  that  Griffin  employed  you  in." 
The  attorney  testified  that  when  Griffin  em- 
ployed him,  he  understood  he  was  employed 
to  defend  both,  and  that  he  did  defend  both: 
Hdd,  that  the  proof  showed  the  attornev 
was  properly  authorized  to  appear  for  both 
Carson  and  Griffin  ;  Keirn  v.  Carson,  12  S. 
AM.  4U    Seepo<29,  54. 

10.  Proof  of  employment :  Case  in  judg- 
vneiU.  Ad  attorney  was  sued  for  negligence  in 
not  defending  a  suit.  The  clerk  of  the  court 
in  which  the  suit  was  brought,  which  it  was 
alleged  he  was  employed  to  defend,  testified 
that  the  attorney's  name  was  marked  in  the 
case  for  the  defence  in  his,  the  clerk's  hand 
writing,  and  that  he  never  so  marked  the 
Dames  of  counsel  without  authority :  He^d^ 
that  this  was  verv  questionable  proof  of  the 
employment  of  the  attorney  ;    Grayson  v. 

Wilkinson,  5  S.  &  M.  268. 

11.  WAo  is  a  client,  A  client  is  one  who 
applies  to  a  lawyer  for  advice  and  direction 
on  a  question  of  law,  or  commits  his  cause  to 
the  management  of  a  lawyer,  either  to  pro-e- 
cu te  a  claim  or  defend  a  suit  in  a  court  of 
justice.  The  employment  of  an  attorney  to 
do  an  act,  not  witoin  this  definition,  does  not 
constitute  the  relationship  of  attornev  and 
client.  Hence,  where  an  attorney  had  been 
employed  by  the  plaintiff,  and  recovered  a 
jodgment  for  him,  uuder  which  the  property 


of  defendant  was  levied  on  and  sold,  and  the 
defendant  in  the  execution  asked  the  attoi^ey 
to  receive  from  the  sheriff  the  surplus  remain- 
ing of  the  proceeds  of  the  sale,  after  satisfy- 
ing the  judgment,  this  does  not  constitute, 
the  defendant  in  the  judgment,  the  client  of 
the  attorney  as  to  that  surplus;  McCreary  v. 
Hoopes.  3  C.  428. 

12.  Same,  An  administrator  placed  a  note 
belonging  to  the  estate,  in  the  hands  of  an 
attorney  for  collection,  and  after  the  attorney 
collected  it,  the  administrator  was  removed, 
and  an  administrator  de  bonis  non  appointed  : 
Hdd,  that  the  latter  was  not  as  to  the  money 
collected  by  the  aUorney.  his  client,  and  was 
not  therefore  entitled  to  proceed  against  the 
attorney,  by  motion,  for  a  refusal  to  pay  over 
the  money ;  Sloan  v.  Johnson,  14  S.  &  M.  47. 

13.  When  the  relation  ceases.  The  relation 
of  attorney  and  client  ceases  on  the  dismis- 
sal of  the  suit  to  defend  which  the  rela- 
tion was  created,  and  he  has  no  longer  any 
power  to  bind  his  cVient;  Dennis  v.  McLanren, 
2  G.  606.  Still  on  the  dismissal  of  a  bill  of 
interpleader,  the  complainant's  solicitor  has 
the  right  to  demand  and  receive  from  the 
clerk  the  fund  in  litigation,  which  was  deposi- 
ted with  him  ;  Hillar  v.  Ivy,  8  G.  431. 

m.  Dnties  of  Attorneys,  and  responsibility 
for  Negleot  of. 

14.  CanH  assume  inconsistent  duties.  It  is 
the  duty  of  an  attorney  intrusted  with  the 
collection  of  a  debt,  to  enforce  such  collec- 
tion if  it  can  be  done  by  learal  means.  On 
the  other  hand,  it  is  the  duty  of  an  adminis- 
trator to  resist  by  all  legal  means  the  collec- 
tion of  a  claim  asserted  against  his  intestate. 
The  two  characters  therefore  impose  incon- 
sistent obligations  with  reference  to  the  same 
claim,  and  hence  a  contract  by  which  an 
attorney  takes  a  claim  against  an  intestate, 
for  collection,  and  to  that  end  agrees  to  ad- 
minister on  the  estate,  is  void  as  against  pub- 
lic policv,  and  no  action  can  be  maintained 
against  him  on  snch  contract  for  his  failure 
to  collect  the  debt;  Spink  v.  Davis,  3  G.  122. 

15.  Should  sue  on  claim  at  first  term.  It  is 
the  duty  of  an  attorney  to  bring  suit  on  a 
claim  left  with  him  for  collection,  to  the  first 
term  of  the  court,  after  he  receives  it,  and  if 
he  fail  to  do  so,  and  the  debt  is  thereby  lost 
by  the  subsequent  insolvency  of  the  debtor, 
he  will  be  responsible  for  it,  for  this  is  gross 
negligence;  Fitch  v.  Scott,  3  H.  314.  'i'o 
hold  him  responsible,  however,  for  not  col- 
lecting a  note,  it  is  necessary  to  show  that 
the  makers  of  the  note  were  able  to  pay  all 
or  some  part  of  it,  and  the  failure  to  collect 
resulted  from  rross  negligence  on  the  part  of 
the  attorney ;  Hoover  v.  Shackelford,  1  C.  620. 

16.  Where  one  of  several  joint  debtors  are 
not  sued.  If  a  claim  be  placed  in  the  hands 
of  an  attorney  for  suit,  against  all  of  several 
joint  debtors,  and  he  neglect  to  sue  one,  he 
will  not  be  liable  for  his  neglect  if  it  appear 
that  he  recovered  judgment  against  one  who 
was  solvent,  and  he  was  preven«ed  from  making 
the  money  on  the  judgment  by  the  act  of  his 
client;  Ransom  v.  Cothran,  6  S.  &  M.  1g7. 
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17.  Negligence  in  defending  suit.  If  an 
attorney  accept  a  retainer  to  defend  a  suit, 
and  fail  entirely  to  do  bo,  he  will  be  liable  to 
his  client  to  the  extent  of  the  damages  actu- 
al ly  sustained  by  reason  of  the  failure ;  but 
if  the  attoruey  can  show  that  the  defence  he 
was  employed  to  make  was  not  a  good  one  in 
law.  he  would  be  liable  at  most,  only  for 
nominal  damages;  Grayson  v.  Wilki^ison,  5 
S.  &  M.  268.  In  such  case  it  is  necessary, 
in  order  to  hold  the  attorney  responsible,  to 
si  ow  that  the  client  communicated  his  de- 
fence to  the  attorney ;  lb, 

18.  Must  protect  client's  interest  and  act 
bona  fide.  An  attorney  having  recovered  a 
jiidjfmeiit  for  his  client,  the  debtor  offered  to 
dismiss  an  action  then  pending  in  the  name 
of  his  wife,  to  recover  possession  of  a  house 
claimed  by  the  attorney,  in  satisfaction  of  the 
judgment.  The  debtor  was  insolvent,  and 
was  so  represented  by  the  attorney  to  his 
client,  and  he  also  urged  the  client  to  accept 
SlOO  in  full  of  the  judgment,  alleging  that 
the  debtor  had  offered  that  sum  in  full  of  the 
judgment,  which  was  for  a  much  larger  sum, 
but  concealing  from  the  client  all  negotia- 
tions about  the  ejectment  suit.  The  client 
accepted  the  $100,  which  the  attorney  paid, 
and  satisfaction  of  the  judgment  being  en- 
tered by  the  attorney,  the  ejectment  suit  was 
dismissed  :  Held^  in  a  suit  by  the  client  to 
recover  the  house,  that  the  attorney's  con- 
duct was  fraudulent,  and  that  it  was  no  de- 
fence to  the  suit  to  show  that  the  judgment 
debtor  was  insolvent,  or  that  the  claim  of  his 
wife  to  the  house  could  not  be  maintained, 
and  that  the  client  was  entitled  to  the  house, 
unless  the  attorney  would  elect  to  pay  the 
client  the  full  value  of  the  judgment — which 
he  had  the  right* to  do.  as  that  would  com- 
pensate the  client  for  all  damages  he  had  sus- 
tained; Hooper  y.  Burnett,  4^  ij,  4:2S;  S  P., 
Murphy  v.  Sloan,  2  0.  658. 

IV.    PowerSf  anl  Besponsibility  for 
Ezeoutmg  them. 

19.  Power  to  submit  client's  rights  to  arbi- 
tration. The  general  doctrine  is,  that  an  at- 
torney who  is  employed  in  a  suit,  may  submit 
the  matter  in  dispute  to  arbitration,  because 
he  may  do  anything,  by  the  implied  assent  of 
his  client,  arising  from  his  employment  in  the 
suit,  which  the  court  may  approve  in  the 
progress  of  the  cause.  But.  in  order  for  him 
to  have  this  implied  authority,  there  must  be 
a  suit  pending  which  the  attorney  is  employed 
to  manage.  Ue  has  no  such  implied  power 
where  there  is  no  suit  pending,  much  less  to 
change  the  terms  of  a  submission  agreed  to  by 
his  client.  Hence,  if  the  client  agree  to  sub- 
mit to  the  arbitration  of  seven  men,  and  the 
attorney  agree  with  the  other  parly,  that 
five  shall  decide  the  matter,  the  award  of  the 
five  will  not  be  binding  on  the  client;  Jeiikins 
v.  Gillespie.  10  S.  &  M.  31. 

20.  Has  no  power  to  rdease  a  levy  on  per- 
sonalty The  general  authority  of  an  attor- 
ney at  law— as  such — does  not  embrace  in  it 
the  power  of  releasing  a  levy  made  on  per- 
sonalty, under  a  judgmeut  recovered  by  him 


for  his  client.  And  it  seems,  thereforp.  if  the 
attorney  make  such  release  of  the  levy,  that 
will  be  no  satisfaction  of  the  execution,  and 
no  postponement  of  the  lien  of  the  judgment 
in  favor  of  i^  junior  judsrment  aeainst  the 
same  debtor ;  Banks  v.  Evans,  10  8.  &  M. 
35.    See  post,  21, 

21.  Ha>s  no  power  to  grant  indulgence  to 
principal  which  will  release  the  surety.  A  n 
attorney,  as  such,  and  in  virtue  of  his  author- 
ity arising  from  his  employment  to  collect  a 
debt,  has  no  power  to  grant  indulgence  to 
the  principal  so  as  to  discharge  the  surety; 
Union  B'k  of  Tennessee  v  Go  ran.  10  8.  &  M. 
333  ;  8.  P..*  Clarke  v.  KingHland.  I  S.  &  M. 
248 ;  Dunn  v.  Newman,  7  H.  582 ;  Garvin  v. 
Lowry  7  8.  &  M.  24. 

22.  Has  no  power  to  destroy  Hen  of  judg^ 
ment  by  staying  execution.  Nor  has  an  attor- 
ney power,  williout  special  authority  for  that 
purpose,  to  destrov  the  lien  of  his  client's  judg- 
ment by  staying  the  execution  ;  Reynolds  v. 
IngersoU,  11  8.  &  M.  249  (citing  Duim  v. 
Newman.  Clark  v.  Kingsland,  Garvin  v. 
Lowry.  supra,  and  Keller  v.  Scott,  2  8.  &  M. 
81).  And  hence,  if  the  sheriff  return  on  an 
execution.  "  stayed  by  plaintiff's  attorney," 
it  will  be  construed  to  mean  his  attorney  of 
record,  and  no  more,  and  he  who  maintaios 
the  authority  to  grant  the  stay  must  show  it 
specially  and  affirmatively ;  and  it  is  not  a 
contradiction,  but  confirmatory  of  the  return 
for  plaintiff  to  show  that  the  stay  was  with- 
out authority,  since  such  is  in  law  its  effect ; 
Doe  ex  dem.  Reynolds  v.  IngersoU,  supra, 

23  Has  power  to  enter  a  remititur.  An 
attorney  has  power  to  nnter  a  remititur  on  a 
judgment  recovered  by  him  for  his  client ; 
Packet  V.  Ford.  4  H.  246. 

24.  Has  no  power  to  assign  client's  judg- 
m^nt.  An  attorney  has  no  power  as  such,  to 
assign  a  judgment  which  he  has  recovered  for 
his  client  I  to  a  party,  who,  at  the  request  rf 
the  defendant,  nas  paid  the  amount  thereof 
to  the  attorney ;  and  in  such  case,  to  make 
the  transaction  an  assignment,  and  not  a  pay- 
ment, there  must  be  the  express  consent  of 
the  debtor;  Head  v.  Gervais,  W.  431. 

25.  Has  no  power  to  compound  client's 
debt.  Nor  has  he  power  to  compound  a 
claim  placed  in  his  hands  for  collection ;  nor 
to  receive  in  satisfaction  of  it  a  debt  on 
another  party;  and  if  he  do  so,  he  will  be 
liable  for  the  loss  occasioned  thereby ;  Fitch 
V.  Scott.  3  H.  314. 

26.  Has  no  power  to  receive  anything  in 
payment  but  latvful  currency.  It  is  well 
settled,  that  an  attorney,  without  special  an 
thority  given  for  that  purpose  by  his  client, 
has  no  power  to  receive  any  thins:  in  payment 
of  his  client's  debt,  but  legal  currency ;  Gar- 
vin  V.  Lowry,  7  S.  &  M.  24  (citing  Scott  v. 
Keller,  2  S.  &  M.  81;  Wenans  v.  Lindsay, 
1  H.  577;  Gasquet  v.  Wan^en,  2  S.  &  M. 
514).  And  it  is  said  arguendo,  in  this  last 
case,  that  he  has  no  power  to  receive  any- 
thing but  gold  and  silver  in  payment.  And 
his  statement  at  the  time  he  receives  claims 
on  other  persons  in  satisfaction  of  his  client's 
debt,  that  he  had  authority  to  do  so,  is  no 
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evideDce  that  be  has  ^ach  aathority ;  Garvin 
V.  Lmry.mpxO'  Thus,  his  own  unexecuted 
aereement  to  credit  on  his  client*8  claim,  a 
debt  which  the  attorney  owes  to  the  client's 
debtor. is  void,  and  not  binding  on  the  client; 
Wrmns  t.  Lindsay,  supra.  And  so,  if  he 
actufllly  execute  sncb  agreement,  by  satisfy- 
ing the  client's  judgment,  the  satisfaction  is 
v<»id,  and  the  client  may  still  collect  it ;  Kel- 
ler V.  Scoit,  2  S.  &  M.  81.  And  so.  if  he  re- 
ceive in  payment  of  the  client's  debt,  a  claim 
or  jndginent  on  another  person,  it  is  no  pay- 
ment, and  the  client  may  disregard  it ;  Clark 
V.  Kingsland,  1  S.  &  M.  24H  ;  and  he  will  also 
be  liahie  for  the  debt ;  Fitch  v.  ScoU.  3  H. 
2\i:  Mangum  v.  BaU,  43  M.  288.  And  if  he 
di^miiis  his  client's  suit  and  take  cliiim.<(  on 
ihird  persons  in  payment,  he  will  he  liable  for 
the  d«-bt  as  for  so  much  money  collected,  un- 
1pm  he  can  show,  that  if  ho  had  prosecuted 
the  suit  and  obtained  judgment  at  the  retru- 
lar  time,  it  won  id  have  been  unavailing  and 
nseless;  Cotpwood  v.  Baldwin,  3  C.  129. 
And  it  isinc  mpetent  to  prove  the  authority 
of  the  attorney  to  accept  other  deht>»  in  pay- 
ment of  his  client's  claim,  by  showing  a  cus- 
tom among  attorneys  to  take  complete  con- 
trol over  claims  in  their  hnnds  beloniring  to 
non-resident  clients;    Clark  v.   Kingsland, 

27.  Same :  Wften  he  collefis  depreciated 
hank  ri'ftes.  Whatever  may  be  the  rule  us 
between  attorney  and  client,  as  to  the  former's 
responsibility  when  he  has  collected  a  debt  in 
depreciated  bank  notes,  it  is  settled  that, 
when  the  client  has  drawn  nn  order  on  the 
attorney  payable  out  of  funds  to  be  roUected 
by  him.  and  the  attorney  accept  the  order, 
he  cannot  tender  in  discharge  of  the  order 
depreciated  bank  paper  collected  by  him — 
lawfnl  funds  alone  are  a  dischnrge.  But  it 
mnsl  be  n(»ted,  that  the  judgment  in  this  case 
against  the,  attorney  which  was  affirmed  by 
the  court,  was  only  for  the  value  of  the  de- 
preciated funds  when  tendered;  Van  Vacter 
▼.  Bretcster,  1  S.  &  M.  400.  The  acceptor  of 
foch  an  order  is  liable  on^y  in  the  event  or 
collection,  and  the  declaration  must  aver  col- 
lection; lb. 

28.  His  avJthority  over  money  collected  by 
the  sheriff  on  judgment  An  attorney  who 
has  recovered  a  judgment,  has  authority  to 
receive  it  from  the  sheriff,  and  the  latter  will 
be  justified  in  paying  it  to  him,  unless  notified 
by  the  plaintiff  not  to  pay  it  to  the  attorney. 
And  the  mere  expression  of  a  wish  to  the 
8l  eriff  hy  the  plaintiff,  that  the  attorn-y  should 
not  get  the  money,  is  not  sufficient  notice  to 
the  sheriff  to  invalidate  his  payment  subse- 
quently made  to  the  attorney;  Butler  v. 
Jmes.  7  H.  .587  ;  S  P..  Miliar  v.  Ivif,  K  G. 
431.  But  the  attorney  has  no  other  right  or 
authority  over  the  money  collected  on  such 
judgment,  than  as  a  mere  agent,  after  his  fees 
are  paid;  the  money  belongs  to  the  plaintiff, 
and  the  i^heriff  is  bound  to  pay  it  to  him,  not- 
withstanding he  may  be  forbidden  to  do  so  by 
the  attorney;  Dunn  v.  Newman.  7  H.  582. 

29.  His  pmoer  to  enter  an  appearance.  The 
authority  of  an  attorney  at  law  to  eater  the 


appearance  of  a  party  defendant,  not  served 
with  process  ,cannrt  be  denied  after  iudgment; 
but  if  he  acted  without  authority,  he  will  be 
responsible  in  damages;  Jones  v.  Hunter, 
4  H.  342;  Milhr  v.  Ewin^,  8  S.  A  M.  421. 
But  if  the  attorney  were  msolvent.  and  not 
responsible  in  damages,  would  equity  give 
relief  in  case  he  acted  without  authority? 
Miller  v.  Ewing,  supra.  Sec  ante,  9,  and 
post.  o4. 

30.  PaHy  bound  by  judgment  recovered  in 
suit  brought  in  his  name  by  an  attorney.  If 
a  motion  be  made  in  the  pTatutiff 's  name  bv 
an  attorney,  for  the  recovery  of  money  col- 
lected by  the  sheriff  on  execution,  and  a 
judgment  recovered  thereon,  though  without 
the  knowledge  or  consent  of  the  plaintiff,  the 
jnd»;ment  so  recovered  will  be  considered  as 
evidence  against  the  plaintiff,  in  the  same 
manner  and  to  the  same  extent,  as  if  re- 
covered by  his  authority — even  to  the  extent 
of  being  considered  as  a  circumstance  to  show 
the  plaintiff '.s  acquiescence  in  the  illegal  act 
of  the  sheriff  in  taking  uncurrent  funds  in 
satisfuction  of  the  execution ;  Bright  v.  Ross, 
11  S.  &  M.  289. 

7.  Bemedies  Against. 

31.  By  motion.  The  remedy  by  motion 
against  an  attorney  is  summary,  and  is  con- 
fined to  cases  and  to  parties  expressly  enu- 
merated in  the  statute,  viz.,  his  failure  to  pay 
over  money  collected,  and  in  favor  of  his 
client.  The  statute  is  highly  penal,  and  must 
be  strictly  construed  ;  Lombard  v.  Whiting, 
W.  22'.»;  Banks  v.  Cage,  1  H.  293;  Sloan  v. 
Johnson.  14  8.  &  M.  47.  Hence,  a  motion  is 
not  the  proper  remedy  to  recover  what  was 
lost,  when  the  attorney  has  compounded  a 
claim  without  authority  for  less  than  was  due ; 
Lombard  v.  Whiting,  supra;  and  is  not  the 
proper  remedy,  where  he  has  received  claims 
on  other  persons  in  satisfaction  of  client's 
df'bt.— that  being  no  collection  of  money; 
Banks  V.  Cage,  supra.  Nor  does  it  lie  in 
favor  of  an  admimstrator  de  bonis  non,  to 
recover  money  collected  by  an  attorney  for 
the  administrator  in  chief,  before  his  removal, 
as  none  but  clients  can  avail  themselves  of 
this  extraordinary  and  highly  penal  remedy  ; 
Sloan  V.  Johnson,  supra.  Nor  in  any  case 
where  the  owner  of  the  money  is  not  the 
attorney's  client;  McCreary  v.  Hoopes,  3  U. 
428. 

32.  Same :  Defence  of  attorney.  It  is  no  de- 
fence to  a  motion  against  an  attorney  for  a 
refusal  to  pay  over  money  collected  by  him, 
that  he  has  been  noti&ed  by  others,  claiming 
the  fund,  not  to  do  so;  and  such  notice  will 
not  excuse  him  from  the  statutory  damages. 
The  claimants  should  have  sued  out  an  in- 
junction ;  Dunn  v.  Vannerson,  7  H.  579. 

33.  Same :  Set-off  by  attorney.  In  this  case, 
being  a  motion  against  an  attorney  for  a  fail- 
ure  to  pay  over  money  collected  by  him,  the 
attorney's  right  of  set-off  was  recognized 
only  to  the  extent  of  his  lien  on  the  fund  in 
his  hands,  which  was  held  to  extend  only  to 
the  amount  of  his  fees  in  that  particular 
case ;  lb. 
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34.  Action  against:  Disputed  right  to 
money  collected.  An  attorney  recovered  a 
judgmeDt  in  the  name  of  his  client,  and  re- 
ceived the  money;  bat  a  third  party  claimed 
it,  and  the  attorney  suspecting  his  client  of 
fraud  in  getting  possession  of  the  claim  sned 
on,  notified  him  to  come  forward  and  show 
his  title  to  the  fnnd,  which  the  client  failed 
to  do,  and  thereupon  the  attorney,  believing 
the  other  party  entitled,  paid  the  money  to 
him.  Afterwards,  being  sued  by  his  client 
for  the  money,  he  filed  a  bill  of  interpleader 
against  the  client  and  the  party  to  whom  he 
had  made  payment,  but  did  ,not  bring  the 
money  into  court.  After  this  he  brought  the 
money  into  court,  it  having  been  refunded 
by  the  party  receiving  it.  and  he  then  prayed 
that  the  parties  might  proceed  by  regular 
interpleader,  which  the  chancellor  refused. 
On  final  hearing  «  f  the  bill,  the  chancellor 
gave  the  money  to  the  client,  and  enjoined 
him  from  further  proceedings  at  law.  except 
for  costs,  and  the  attorney  appealed :  Held^ 
that  having  undertaken  in  the  first  instance 
to  decide  the  question  of  title  to  the  money, 
he  took  the  risk  of  deciding  it  right,  and 
having  decided  wrong,  he  wjis  liable  for 
costs;  Topp  V,  Pollard,  2  C.  682. 

35.  Decision  an  motion :  No  bar  to  action, 
A  decision  on  a  motion  against  an  attorney, 
in  bis  favor,  in  a  case  where  a  motion  is  not 
the  proper  remedy,  is  no  bar  to  a  subsequent 
action  at  law  on  the  same  cause  of  action ; 
Coopwood  V.  Baldwin,  3  0.  129. 

TI.  Attorney's  lien  and  fees. 

36.  Lien  on  judgment:  Extent  of.  The 
lien  of  an  attorney  on  a  particular  judgment 
extends  only  to  the  fees  due  in  that  case ; 
Harney  v.  Demoss,  3  H.  174;  Dunn  v.  Van- 
nerson.  7  H.  582 ;  Pope  v.  Armstrong,  3  S,  & 
M.  214;  Cage  v.  Wilkinson.  lb.  223.  And 
in  these  last  cases  it  was  said,  perhaps,  he 
has  a  lien  on  papers  in  his  hands  for  a  gen- 
eral balance  due  for  professional  services. 
And  in  the  last  two  cases  the  client  was  a 
bankrupt,  and  the  money  was  not  actually 
collected  until  after  he  was  so  declarea, 
tliough  the  judgments  were  recovered  before ; 
and  so  it  seems  that  the  lien  attaches  to  the 
judgment  before  the  collection  of  the  money. 

37.  Same.  Whether  an  attorney  has  a  lien 
on  a  fund  collected  under  a  judgment  recov- 
ered by  him  for  the  payment  of  his  fees,  when 
the  amount  thereof  is  not  fixed  by  special 
contract,  or  established  professional  usage. 
Quaere  f  But  if  he  has,  the  lien  will  not  be 
noticed  or  considered  on  a  motion  against 
the  sheriff" for  a  failure  to  pay  over  the  money 
collected  on  the  execution ;  Pugh  v.  Boyd,  9 
G.  326. 

37a.  Attorney  8  lien.  In  this  case  the  court 
elaborately  discuss  the  doctrine  of  attorney's 
liens,  and  announce  the  following  results: 
That  the  lien  attaches — 1st.  Upon  papers 
and  writings,  including  deeds,  &c.,  in  their 
possession.  2d.  Upon  money  in  their  pos- 
session. 3d.  Upon  notes  deposited  with 
them  for  collection.  4th.  Upon  a  fund  or 
estate.  5th.  Upon  judgments,  with  their  inci- 


dents or  fruits.  And  applyincr  these  doc3 
trines.  it  was  held  that  an  attorney  had  no 
lien  in  the  following  case: — The  attorney 
commenced  proceedings,  and  devoted  much 
time  and  labor,  and  expended  some  money  in 
their  prosecu'ion.  without  express  agreement 
as  to  his  fees,  and  then  after  repeated  and  fruit- 
less solicitations  for  compensation,  abandoned 
the  cause,  which  was  afterwards  successfully 
prosecuted  by  another  attorney,  and  the 
fruits  of  it,  which  were  lands,  were  sold  to 
strangers.  The  attempt  was  to  enforce  the 
lion  on  the  unpaid  purchase  money  due  to 
the  strangers  who  had  bought;  Stewart  v. 
/7ot(;er».  44  M.  513. 

38.  Fee  in  particular  case :  Compromise  of 
suit.  Tue  claimant  to  slaves  levied  on  under 
an  attachment  against  another,  employed  an 
attorney  to  a^^sert  it — stipulating  to  give  the 
attorney  as  his  fee.  in  case  he  succeeded,  a 
bill  of  sale  to  one  of  the  slaves  without  war- 
ranty of  title,  'i'he  case  was  compromised 
without  the  attorney's  consent:  Held,  that 
the  attorney  was  entitled  to  recover,  as  his 
fee,  not  the  actual  value  of  the  slave,  but 
only  I  he  value  of  his  client's  interest  in  him  ; 
and  if  it  be  shown  that  the  client's  title  was 
fraudulent  as  against  the  creditors  of  the 
defendant  in  the  attachment,  the  value  of  the 
title  would  be  nothing,  and  the  amount  of 
the  attorney's  recovery  merely  nominal; 
Whitehead  v.  Ducker,  11  S.  &  M.  98. 

39.  Fee  not  to  exceed  demand  once  made. 
An  attorney  will  not  be  allowed,  upon  proof 
that  his  charge  is  reasonable  and  customary, 
to  recover  a  greater  sum  for  professional 
services  than  he  has  previously  demanded,  if 
the  previous  demand  were  not  in  the  way  of 
a  compromise ;  Ingersoll  v.  Morse.  4  G.  667. 

40.  Statute  of  limitations.  As  to  the  time 
when  attorney  8  fees  are  due,  and  the  com- 
mencement of  the  running  of  the  statute  of 
limitations  again^  them. 

See  Limitation  op  Actions,  13 ;  Johnson. 
V.  Pyles,  11  S.  A  M.  189,  there  digested. 

YII.  Oonfidential  OommnnioationB. 

41.  Privileged,  though  no  retainer:  Case 
in  judgment.  Communications  from  clients 
to  attorneys  are  privileged  on  grounds  of 
public  policy,  with  a  view  to  the  safe  and 
pure  administration  of  justice.  The  privilege 
18  not  restricted  to  cases  where  the  commu- 
nications were  made  with  reference  to  legal 
proceedings,  either  pending  or  in  contempla- 
tion, but  it  extends  to  all  cases  where  tney 
are  made  to  an  attorney  with  a  view  to  pro- 
cure his  action  in  that  capacity,  or  his  advice 
as  a  lawyer,  though  there  has  been  no  re- 
tainer. Hence,  if  a  party  apply  to  an  attor- 
ney to  write  a  deed,  and  make  to  him  a  re- 
presentation that  the  deed  was  intended  to 
secure  his  property  from  his  creditors,  and 
the  attorney  thereupon  decline  the  employ- 
ment, the  communication  is  privileged ;  Cna- 
ler  v.  Garland,  11  S.  &  M.  136. 

4l  Same.  If,  touching  matters  that  come 
within  the  ordinary  scope  of  professional  em- 
ployment, an  attorney  receive  a  communica- 
tion either  directly  from  his  client,  or  indi- 
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recflj  on  his  account;  or  if  he  commit  to 
writing',  in  the  course  of  his  emplovmeDt,  on 
the  client's  behalf,  matters  which  he  knows 
only  throngh  his  professional  relation  to  his 
cheot,  he  is  not  only  justified  in  withholding 
Bach  matters,  bnt  bound  to  do  so.  And  this 
protection  applies  to  everv  communication 
which  the  client  makes  to  his  legal  advi>er, 
with  a  view  to  defending  or  enforcing  his 
rights,  and  is  not  limited  to  communication  3 
in  reference  to  proceedings  at  law.  either 
pending  or  in  contemplation ;  Parkhurst  v. 
McGraw,  2  C.  134.  Hence  an  attorney,  who 
drew. op  a  mortgage,  will  not  be  permitted  to 
disclose  the  statements  of  his  client,  showing 
that  it  was  fraudulent;  lb 

43.  Same :  IhUy  of  an  aitomey  in  respect 
to.  It  is  the  duty  of  an  attorney  to  protect 
his  client  by  refusing  to  disclose  confidential 
communications,  and  it  was  remarked  by  the 
court  in  this  case,  that  the  fact  that  the  at- 
torney appeared  to  have  been  a  willing  wit- 
ness to  make  such  disclosure,-  thus  showing 
himself  faithless  to  his  client,  was  a  circum- 
stance reflecting  upon  hin  credibility  as  a 
wiiuess;  Parkhurst  v.  McGraw,  supra* 

Vlil.  Miscellaneous. 

44.  Striking  attorney  from  ihe  roll.  In  this 
case  an  attorney  was  stricken  from  the  roll 
by  the  High  Court,  and  forbidden  thereafter 
to  practice  in  any  court  in  this  State,  for  un- 
professional conduct  in  obliterating"  a  record, 
and  antedating  a  writ  so  as  to  avoid  the  bar 
of  the  statute  of  limitations;  BrowUy  ex 
parte,  I  H.  303. 

45.  Same :  Notice  of  proceeding,  A  judg- 
ment striking  an  attorney  from  the  roll  for 
D)alpractice,  entered  without  notice  to  him, 
either  actual  or  constructive,  is  void ;  Hey- 
/''on  exparle,  7  H.   127. 

•i^.  Competency  of  attorney  as  a  witness, 
irbether  au  attorney,  who  is  to  receive  a 
commissioo  on  the  sum  collected  in  a  particu- 
lar case,  is  a  competent  witness  for  his  client 
in  that  case,  (^uosref  But  if  that  would 
disqualify  him,  his  interest  must  be  affirma- 
tively shown,  or  it  will  not  be  presumed  to 
exist;  AHhur  v.  Mitchell  10  S.  &  M.  326. 

47.  Same :  Wh^re  interest  is  eqy^ly  bal- 
anced. But  if  his  testimony  is  to  the  effect 
that  a  payment  made  to  him  (and  claimed  as 
a  credit  by  the  defendant  on  the  debt  liti- 
gated in  that  suit)  was  not  to  be  credited  on 
that  debt,  except  on  a  condition  that  has  not 
happened,  and  on  failure  of  that  condition, 
the  payment  was  to  be  a  satisfaction  by  de- 
feudant  for  the  plaintiff*,  of  the  attorney's  fee, 
jn  a  former  suit  on  same  debt,  which  had  been 
dismissed  in  consideration  thereof,  then  his 
interest  is  equally  balanced  and  he  is  a  com- 
petent witness ;  lb. 

48  Admission  by  attorney  evidence  against 
dient.  The  unsolemn  and  extra-judicial  ad- 
mission made  in  a  private  conversation  by  an 
sttorney,  to  the  effect  that  he  had  received 
payment  of  a  debt  in  his  hands  for  collection, 
is  admissible  in  evidence  against  the  client  to 
show  the  payment ;  Wenans  v.  Lindsey,  I  H. 
577. 
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49.  Motion  by  attorney  against  slieriff.  A  n 
attorney  cannot  maintain  a  motion  in  his  own 
name  against  a  sheriff*,  to  compel  him  to  pay 
over  money  collected  for  the  client,  in  satis- 
faction of  a  general  balance  due  by  the  client 
to  the  attorney,  for  professional  services; 
Harney  v.  Demoss,  3  H.  174. 

50.  Bank  director  prohibited  to  act  as  at^ 
tomey.  The  Legislature  may  constitutionally 
enact  a  law,  prohibiting  any  director  of  a 
bank  from  acting  as  an  attorney  in  bringing 
suits  for  the  bank ;  West  Feliciana  R.  R.  Co, 
V.  Johnson,  5  H.  273. 

61.  Attorney's  receipt  for  claim  for  collec- 
tion. A  receipt  given  by  an  attorney  to  his 
client  for  a  claim  left  with  him  for  collection, 
is  not  negotiable  at  common  law,  or  by  stat> 
ute.  The  assignee  of  the  receipt,  however, 
is  equitable  owner  of  the  claim ;  Roberts  v. 
Bean,  h  8.  &  M.  590;  Fitch  v.  Stamps,  6  H. 
487 ;  Anderson  v.  Miller,  7  S.  &  M.  .086. 

52.  Remittance  of  money  to  a  client.  If  an 
attorney  at  law  remit  funds  to  his  client  by  a 
trustworthy  and  reliable  man,  without  in- 
structions to  do  so,  and  the  money  be  stolen, 
the  loss  will  fall  on  the  attorney ;  and  espec- 
ially is  this  so  if  he  had  asked  instructions 
from  the  client  as  to  the  mode  of  remittance, 
and  had  directed  the  client  to  draw  on  him 
at  sight  for  the  amount,  which  the  client  did, 
and  the  draft  was  presented  during  the  at- 
torney's absence  ana  protested.  Whereupon, 
the  draft  being  returned,  the  attorney  made 
the  remittance  as  aforesaid  ;  Grayson  v.  Wil- 
kinson 5  S.  &  M.  268. 

53.  No  warrant  of  attorney  required.  An 
attorney  is  an  officer  of  court,  and  no  warrant 
of  attorney  is  required  to  enable  him  to  rep- 
resent a  party  in  court  He  is  generally 
permitted  to  appear  by  verbal  retainer,  and 
it  is  only  in  cases  of  a  clear  want  of  authority 
or  abuse  of  privilege,  that  he  is  held  incom- 
petent to  represent  a  party  in  court.  He  is 
presumed  to  have  authority  when  he  appears 
m  court,  yet  he  may  be  required  to  show  his 
authority,  and  if  he  acts  in  good  faith  under 
an  authority  appearing  to  be  genuine,  though 
informal,  it  tben  devolves  on  the  party  im- 
peaching his  authority  to  show  the  want  of 
it ;  Harden  v.  Ho-yo-po-nubby,  5  C.  567. 

54  Same.  In  this  btate  it  is  not  the  practice 
to  give  attorneys  warrants  of  attorney  to 
prosecute  or  defend  suits.  They  are  omcers 
of  court,  and  the  authority  to  act  for  their 
clients  will  be  presumed.  Hence  an  appear- 
ance for  a  party  not  served  with  process  by 
an  attorney,  will  warrant  the  court  in  ren- 
dering a  judgment  against  him,  and  if  the  at- 
torney appear  without  authority,  the  remedy 
of  the  party  is  against  the  attorney,  except 
that  in  case  the  attorney  be  insolvent,  or 
there  be  fraud  and  collusion  between  him 
and  the  plaintiff',  equity  will  grant  relief; 
Schirling  v.  Scites.  41  M.  644 ;  S.  P.,  Loter 
V.   Watkins,  lb.  647.    See  ante,  9,  29. 

55.  When  process  may  be  served  on  at- 
tomty.  A  scrie facias  issued  to  obtain  exe- 
cution for  a  sum  found  due  to  the  defendant, 
on  a  plea  of  &et-off',  may  be  served  on  the  at- 
torney who  managed  the  cause  for  the  plain- 
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tiff  in  court,  though  he  be  not  the  attorney  of 
record;  Fisher  v.  BattatUe,  2  G.  471. 

56.  Board  of  Police  may  employ  attorney. 
The  Board  of  rolice  may  employ  an  attorney 
in  all  civil  suits  in  which  their  county  is  in- 
terested ;  Cocke  v.  Board  of  Police  of  Copiah 
County,  9  G.  340. 

67.  Attorney's  advice  no  evidence.  When 
a  party  supposing  he  has  a  valid  claim 
against  another,  consults  his  attorney  on  the 
subject,  and  is  advised  that  the  evidence  is 
not  sufficient  to  establish  it.  and  under  that 
impression  admits  to  the  olher  that  he  has 
no  claim  against  him,  but  subsequently 
brings  suit  to  enforce  the  demand,  the  testi- 
*  mony  of  the  attorney  as  to  the  advice  given, 
is  inadmissible  to  explain  the  motives  of  the 
plaintiff's  admission  that  he  has  no  claim. 
Such  disclaimer,  is  however,  no  legal  bar  to 
the  action ;  Gillaim  v.  Brown,  43  M.  641. 


See  Sales. 


1.  Remedy  against  clerks  and  of  her  officers. 
The  proper  mode  of  correcting  the  irregulari- 
ties of  clerks  and  other  officers  is  by  motion, 
or  writ  of  audita  querela  ;  Hicks  v.  Murphy. 
W.  66.  ' 

2.  Ad  parties  must  join  in.  All  the  de- 
fendants to  a  judgment  must  join  in  a  writ  of 
audita  querela;  if  one  has  just  ground  of 
separation  from  the  others,  his  remedy  is  in 
chancery ;  Milton  v.  Howard^  7  H.  103. 

^utheittimiiatf  of  ^^oreigti  ]§nord$. 

See  Evidence,  99  to  103,  108  to  113. 

M^^^f^i§  ^^V^it  ^^i  convict 

See  Criminal  Law,  sub-division  Autrefois, 
&c. 


See  Criminal,  sub-division  Bail. 


j§HiJment. 


See  Common  Carriers.  Railways.  Inns 
AND  Innkeepers.    Shipping. 

1.  Hiring  of  slave :  When  owner  may  an>- 
nuL  the  contract.  When  a  party  hires  a  slave, 
he  comes  under  an  implied  obligation  to  treat 
the  slave  with  such  care  and  moderation  as 
an  ord  narily  prudent  master  would  use  to- 
wards his  own  slave,  and  a  violation  of  this 
obligation  will  justify  the  master  in  treating 
the  contract  of  niring  as  at  end,  and  retaining 
the  slave  escaping  from  the  hirer  into  his 
possession  for  protection,  and  especially  if 
ne  have  reason  to  believe  that  such  bad  treat- 
ment  will  be  continued ;  Trotter  v.  McCaU,  4 
C.  410.  But  in  such  case  the  burden  of  proof 
of  showing  the  ill-treatment  is  on  the  master ; 
lb. 

2.  Same:  Loss  of  slave  by  ill-treatment ^ 
If  the  hirer  of  a  shive  so  ill-treat  the  slave, 


as  to  cause  him  to  abscond,  and  he  is  thereby 
lost,  he  will  be  liable  to  the  owner  for  his 
value  ;  but  if  he  treat  him  with  ordinary  care 
and  humanity,  and  the  slave  abscond  and  is 
lost,  the  hirer  will  not  be  responsible  ;  Young 
V.  Thompson.  3  S.  &  M.  129. 

3.  Same :  Loss  of  slave  by  removing  him  to 
infected  district  If  the  hirer  of  a  slave,  in 
violation  of  his  agreement,  remove  the  slave 
to  a  locality  where  he  is  subject  to,  and  con- 
tracts a  mortal  disease,  prevalent  in  that 
locality,  he  is  liable  for  his  value ;  Walla' e  v. 
Scales.  7  G.  54. 

4.  Same :  Held  liable  for  wages  though  the 
slave  die.  The  hirer  of  a  slave  for  a  year  is 
liable  fur  the  whole  hire  stipulated,  notwith- 
standing the  slave  contract  a  mortal  disease 
and  die  during  the  year-;  Harmon  v.  Fleming, 
3  C.  13.5. 

^,  Ma/ndate:  What  is.  A  mandate  is  a 
.bailment  of  goods  without  reward,  to  be  car- 
ried from  place  to  place,  or  to  have  some  act 
performed  about  them,  and  the  bailee  is  called 
a  mandatory ;  Lampley  v.  Scott,  2  C.  528. 

6.  Liability  of  mandatory  for  loss.  A  man- 
datory is  not  liable  for  the  loss  of  the  goods 
delivered  to  him,  except  the  loss  occurs 
through  his  gross  negligence,  and  when  the 
loss  has  been  shown,  the  burden  of  proof  to 
show  the  gross  negligence  is  on  the  bailor, 
for  every  man  is  presumed  to  have  done  his 
duty  until  the  contrary  is  shown;  lb.  See 
post,  17.' 

7.  Same:  Action:  Declarations  of  man- 
datory evidence.  And  when  the  mandatory 
alleges  the  loss  to  have  occurred  by  robbery, 
with  no  witness  present,  his  statements  made 
immediately  after  the  alleged  robbery,  detail- 
ing the  circumstances,  and  q\s6  a  letter  writ- 
ten by  him  the  next  day  to  the  bailor,  giving 
an  account  of  the  robbery,  are  from  the  ne- 
cessity of  the  ca^e  admibsible  in  evidence  in 
his  favor ;  and  for  the  same  reason  he  is  a 
competent  witness  to  prove  the  loss,  though 
he  is  a  party  to  the  record ;  lb. 

8.  Bailee  of  claims  for  collection  without 
hire.  When  a  person  receives  claims  from 
the  owner  which  he  promises  to  collect  and 
pay  over  without  compensation,  he  is  bound 
to  use  ondinnry  diligence  to  collect  them;  and 
if  through  his  want  of  ordinary  diligence,  the 
claims  are  not  collected,  and  are  thereby  lost 
to  the  owner,  he  will  be  responsible  for  the 
damages  sustained ;  Moore  v.  Gholson,  5  G. 
372. 

9.  Warehouseman :  Bound  to  ordinary 
diligence.  A  Warehouseman  is  only  bound  to 
exercise  ordinary  and  reasonable  diligence  in 
the  keeping  an«l  preservation  of  goods  com- 
mitted to  his  keeping,  such  as  men  ordinarily 
and  reasonably  exercise  in  their  own  affairs ; 
Cowles  V,  Pointer,  4  C.  253. 

10.  Same:  Construction  of  the  warehouse. 
Nor  is  he  bound  to  construct  his  warehou8e, 
so  as  to  make  it  secure  against  all  possible 
contingencies ;  it  is  sufficient,  if  the  house  be 
reasonably  safe  against  ordinary  occurrences ; 
lb. 

11.  Same:  Care  in  removing  property 
threatened  by  high  water.  Nor  is  he  bound 
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at  once  to  commence  to  remove  the  iroods 
from  a  building  in  which  high  water — by  ex- 
traordinary rise,  which  had  not  occurred  in 
fourteen  years — might  possibly  enter,  as  soon 
as  the  water  commenced  to  overflow  the  bank 
of  the  river  (on  which  the  building  is  located), 
that  being  a  common  occurrence,  and  the 
building  being  raised  on  pillars  above  ordi- 
nary overflows.  But  it  will  be  due  diligence 
on  his  part,  if  he  commence  to  provide  against 
the  overflow  as  soon  as  it  becomes  probable 
that  the  water  will  reach  the  building,  and  he 
then  use  all  the  means  in  his  power  to  pre- 
serve the  goods  from  damage,  althougn  it 
may  appear  that  if  he  had  commenced  sooner 
the  property  would  have  been  saved ;  Ih, 

VL  Same:  Casein  judgment.  A  warehouse 
was  built  on  the  banks  of  the  Yallabusha 
river,  and  was  raised  on  pillars  higher  than 
the  water  had  been  for  fourteen  years;  a 
freshet  came,  and  the  water  in  the  river  rose 
in  the  house,  and  injured  cotton  which  had 
been  stored  there  for  shipment.  The  ware- 
houseman did  not  commence  to  remove  the 
cotton  as  soon  as  the  water  overflowed  the 
banks  of  the  river,  for  this  was  a  comm  »n 
occurrence  during  the  rainy  season.  But  as 
soon  as  it  seemed  probable  that  the  water 
would  rise  in  the  house,  he  commenced  to 
remove  the  cotton  by  all  the  means  in  his 
power,  but  failed  to  get  it  all  awav :  Held, 
De  was  not  liable  for  the  loss  of  the  cotton 
which  he  failed  to  remove ;  Ih, 

13.  Depository  :  Liable  only  for  gross  neg- 
ligence :  Case  in  judgmetU.  A  stipulation  in 
a  sale,  where  it  is  complete  and  executed,  that 
the  vendor  will  transport  the  property  sold 
to  a  certain  place,  when  required  by  the  ven- 
dee, does  not  constitute  a  contract  for  the 
safe  keeping  of  the  property,  there  appearing 
to  be  no  compensation  paid  for  the  keeping; 
it  will  constitute  the  vendor,  at  most,  a  mere 
depository  ;  and  in  such  case,  if  the  property 
be  stolen,  he  will  be  liable  for  the  loss  only 
when  he  is  guilty  of  fraud  or  negligence;  Mc- 
Kay V.  Hamhlin,  40  M.  472. 

14.  Same:  Liability  of  merchant  for  de- 
posit  with  his  clerk,  A  merchant  is  liable  for 
money  deposited  with  his  clerk,  if  it  come 
to  the  merchant's  use  and  possession,  and  in 
such  case  the  depositor  is  not  bound  to  prove 
positively  the  identity  of  the  bank  bills  or 
coin  deposited,  with  those  coming  to  the  mer- 
chant's use  and  possession ;  it  is  sufficient  if 
the  proof  show  this  to  the  reasonable  satisfac- 
tion of  the  jury ;  Dougherty  v.  Vanderpooly  6 
G  165. 

15.  Statute  of  limitations.  As  to  effect  of 
the  statute  of  limitations  on  bailments,  and 
the  time  when  that  relation  ceases. 

See  LiMtTATiov  of  Actions,  42 ;  and  Hall 
V.  Dickey  and  Wife,  3  G.  208 ;  Crump  v.  Mit- 
chell, 5  U  449,  digested  there. 

16.  Bill  of  lading :  Change  of  title.  As  to 
effect  of  the  delivery  of  a  bill  of  lading  to  the 
vessel  giving  it,  to  be  carried  by  her  to  the 
consignee,  in  changing  the  title  to  the  goods. 
8ce  Shippixo.  1,  2 ;  and  Bonner  v.  Marsh,  10 
8.  &  M.  376;  and  Principal  and  Aornt,  94. 

17.  Mandate,  A  mandate  is  a  contract  by 


which  business  is  committed  to  another  who 
undertakes  to  perform  it  gratuitously.  The 
mandatory  is  responsible  for  gross  neglect 
only;  the  fact  that  the  bailor  derives  no 
benefit  from  the  acts  of  the  mandatory,  is  no 
evidence  of  gross  negligence.  Thus  when 
money  is  intrusted  to  another,  to  be  by  him 
gratuitously  invested,  and  he  is  subsequently 
instructed  not  to  invest,  and  if  the  funds 
begin  to  depreciate  in  the  agent's  hands,  it  is 
not  his  duty  to  return  or  offer  to  retuni  them, 
the  bailor  having  the  same  facility  for  know- 
ing of  the  depreciation  as  the  bailee ;  Rich- 
ardson V.  Futrell,  42  M.  525.    See  ante,  6. 

See  Bank  Cbecks.  Corporations.  Qro 
Warranto. 
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XIII.  Collections  by  banks 73 

XIV.  Powers  of  Banks 74 

XV.  Interest  and  usury  by  banks 87 

XVI.  Assignment  by  banks  under  Act  of  1840 S9 

XVII.  Miscellaneous 93 

I.  Bank  Notes. 

1.  What  is:  Ca^e  in  judgment.  A  note  in 
these  words,  viz.: 

Commercial  Bank  of  Rodney. 
Post  Note, 
$100.  No.  40. 

Rodney,  Miss.,  8th  March,  1839. 
Six  months  after  date  we  promise  to  pay  to 
R.  W.  Worthington,  or  bearer,  one  hundred 
dollars,  at  the  Bank  of  Rodney,  with  6  per 
cent  interest  till  due. 

Thomas  Prksland,  Pres. 
J.  Lawton,  Cash'r. 
is  prima  facie  the  individual  undertaking  of 
the  signers,  and  without  other  proof,  is  ad- 
missible in  evidence  against  them,  in  an  ac- 
tion thereon,  by  the  holdt-r,  to  recover  the 
amount  thereof  from  them  as  individuals; 
Fitch  V.  Lawton.  6  H.  371. 

2.  When  considered  as  money.  The  cir- 
culating notes  of  a  bank  are  admissible  in 
evidence  under  the  money  counts,  in  an  action 
nirainst  the  bank;  Hughes  v.  Grand  QvXf 
Bank,  2  S.  &  M.  115. 

3.  Shenff  has  no  right  to  receive  them,  A 
sheriff  has  no  right  to  receive  anything  in 
satisfaction  of  an  execution  in  his  hands,  but 
legal  tender.  If  he  receive  bank  notes,  it  is 
no 'satisfaction ;  Tatt  v.  Fvlgham,  5  H.  621 ; 
Oasquet  V.  Warren,  2  S.  &  M.  514;  Wood  v. 
Robinson,  3  S.  &  M.  271 ;  and  if  the  return 
of  the  sheriff  show  that  it  was  paid  in  bank 
notes,  an  alias  execution  should  be  ordered ; 
Tutt  V.  Fvlgham,  supra, 

4.  Post  notes,  if  a  bank  have  power,  by 
its  charter,  to  issue  its  own  notes,  to  circu- 
late as  money,  and  there  be  no  restriciiou  in 
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the  charter  requiring  these  notes  to  be  paya- 
ble on  demand,  tlien  the  bank  may  lawfully 
issue  its  notes  payable  after  date,  which  are 
commonly  callea  post  notes ;  Campbell  v.  Mus, 
Union  Bank,  6  H.  625. 

n.    Set-off  in  Bank  Hotes. 

5.  Act  of  22d  February.  1840.  H.  C.  328, 
art,  2«>.  The  2d  section  of  this  act  provi- 
ded **  that  all  banks  in  this  State  shall,  at  all 
times,  receive  their  respective  notes  at  par, 
in  liquidation  of  their  bills  receivable,  and 
other  moneys  due  them." 

6.  Act  2i)th  February  1842.  H,  C,  819,  aH. 
13.  The  3d  section  of  this  act  provided: 
that  any  person  '*  summoned  as  garnishee,"  of 
any  bank  in  this  State,  may  either  before 
judgment  or  after,  tender  in  payment  and  sat- 
isfaction of  such  demand  or  judgment,  the 
amount  thereof  in  the  issue  of  the  bank. 

7.  No  set-off  to  a  note,  never  owned  by  the 


bank.  The  fact  that  a  note  is  payable  in 
bank,  does  not  render  the  notes  of  that  bank 
a  legal  set-off  to  it,  if  the  note  never  was  the 
property  of  the  bank  ;  Bull  v.  Harrell,  7 
H.9. 

8.  Bank  notes  relied  on  as  setoff,  must  be 
in  court.  Where  the  bills  of  a  bunk  are  re- 
lied on  as  a  set-off,  they  must  be  brought  into 
court;  Harper  v.  Calhoun,  7  H.  203. 

9.  No  set  off  against  surplus  bid  at  sheriffs 
sale  of  bank  property.  When  the  property 
of  a  bank  is  sold   under   execution  for  par 

funds,  if  there  be  a  surplus  bid  after  paying 
the  execution  against  the  bank,  this  surplus 
is  also  payable  in  specie,  and  the  purchaser 
cannot  compel  the  sheriff  to  receive  for  it 
the  issues  of  the  bank.  The  purchaser  is 
not,  as  to  the  surplus,  a  debtor  of  the  bank 
in  the  sense  of  the  statute  [see  ante.  5), 
requiring  banks  to  receive  their  own  notes 
for  debts  due  them.  Whether  the  sheriff 
collecting  the  surplus  in  specie  can  force  the 
bunk  to  receive  payment  in  its  own  notes. 
Quceref  Davis  v.  Pryor.  6  S.  &  M.  114. 

10.  When  debtor  of  bank  gamisheed  in 
equity.  Where  the  judg'uent  creditors  of  a 
bank,  upon  a  return  ol  nulla  bona,  filed  their 
bill  against  the  bank  and  its  judgment  debtor 
to  compel  the  latter  to  pay  to  them  his  in- 
debtedness to  the  bank,  and  the  bill  was  filed 
after  the  Act  of  1840  was  enacted,  which  re- 
quired the  bank  to  receive  its  own  issues  in 
payment  of  all  debts  due  it,  but  before  the 
passage  of  the  Act  of  1842,  which  gave  to 
the  garnishees  of  a  bank  the  right  to  pay  also 
in  the  issues  of  the  bank  ;  it  was  held,  that 
the  complainants  in  the  bill  were  entitled  to 
recover  legal  tender,  but,  as  at  the  date  of 
the  service  of  the  injunction  on  the  defend- 
ant, he  was  entitled  to  pay  his  debt  to  the 
bank  in  its  issues,  that  he  (the  defendant^ 
could  only  be  compelled  to  pay  so  much  gola 
and  silver  as  was  at  that  time  (the  service  of 
the  injunction)  eaual  to  the  value  of  the  debt 
due  by  him  to  the  bank ;  Robson  v.  Bt  nton 
fi-  Manchester  R.  R,  ft-  Bkg  Co.,  7  S.  &  M. 
724. 

11.  When  dividend  is  declared  by  insolvent 
estate.    A  bank  entitled  to  a  dividend  iroui 


an  insolvent  estate,  is  bonnd  by  the  8tatnt« 
(see  ante.  5)  to  receive  it  in  its  own  notes, 
though  they  are  depreciated,  and  were  pro- 
cured by  the  administrator,  after  the  decree 
of  the  rrobate  Court  fixing  the  dividend; 
Dahlgrem  v.  Peale,  2  0.  412. 
fcfee  Probate  Court.  112. 

12.  When  bank  debt  assigned  to  trustees. 
A  bank  debtor  whose  debt  has  been  assigned 
to  trustees  for  the  benefit  of  the  creditors  of 
the  bank,  has  the  right  under  the  statute 
(see  ante,  5)  to  pay  a  judgment  rendered 
against  him  in  favor  of  the  trustees,  in  the 
notes  of  the  bank,  at  par.  And  the  right  of 
the  debtor  in  this  respect  is  not  effected  by 
the  fact,  that  the  judgment  was  rendered 
against  him  only  for  the  value  of  the  bank 
notes,  which  were  then  depreciated  and  of  less 
value  than  his  nominal  indebtedness ;  Mande- 
ville  V.  Bracy,  2  G.  460. 

13.  Same :  When  assignment  is  not  to 
trustees.  But  if  the  assignment  be  in  the 
course  of  trade,  and  not  to  trustee  to  pay 
debts,  and  a  suit  be  brought  on  the  debt,  in 
the  name  of  the  bank  for  the  use  of  the  as- 
signee, and  the  debtor  fail  to  make  his  de- 
fence under  the  statute  by  pleading  in  abate- 
ment to  the  writ,  and  allow  judgment  to  be 
recovered  against  him  for  the  use  of  the  as- 
signee, this  is  a  waiver  of  his  right  to  pay 
the  debt  in  the  notes  of  the  bank,  and  he 
cannot  afterwards  compel  the  assignee  to 
take  tl.em ;  Com'l  Bank  of  Columbus  v. 
Thompson.  7  8.  &  M .  443.  As  to  the  statute 
prohibiting  assignment  by  banks,  and  the  de- 
fence against  such.  Bee  post.  89,  et  seq. 

14.  Same:  Effect  of  foreign  attachment, 
and  garnishment,  on  setoff.  W.  was  indebted 
to  tde  Union  Bank  of  this  State  by  bill  of 
exchange,  which  was  in  the  hands  of  the 
agent  of  the  bunk  at  Mobile,  for  collection. 
An  attachment  was  sued  out  in  April.  1840, 
in  Alabama,  against  the  bank  as  a  foreign 
debtor,  and  her  agent  at  Mobile  was  sum- 
moned as  garnishee,  and  he  answered,  that 
he  held  the  bill  of  exchange  of  W^.,  among 
others,  as  the  property  of  the  Union  Bank. 
Afterwards,  on  the  lath  April,  1841,  the  at- 
taching  creditor  filed  a  bill  in  the  Chancery 
Court  in  Alabama  against  the  bank,  her 
agent  at  Mobile,  and  W..  who  being  a  non- 
resident, was  notified  of  the  suit  by  publica- 
tion in  a  newspaper,  and  such  proceedings 
were  had.  that  in  April,  1842,  a  decree  was 
made  ordering  a  sale  of  the  bill  of  exchange, 
and  accordingly,  in  June,  1842,  it  was  sold, 
and  purchased  by  the  plaintiff. 

On  Isi  October,  1841,  the  defendant,  W., 
tendered  to  the  Union  Bank  the  an  ount  of 
the  bill  of  exchange  in  the  bank's  own 
notes,  which  were  refused,  on  the  ground  that 
the  bill  was  in  Mobile,  and  the  bank  was 
iftnorant  of  what  had  become  of  it.  The  pur- 
chaser of  the  bill  under  the  chancery  decree 
in  Alabama,  brought  this  action  against  W. 
on  the  bill,  and  W.  pleaded  to  the  action  pay- 
ment, and  filed  in  court  notes  of  the  Union 
Bank  sufficient  to  pay  it :    Held. 

1st.  That  no  transfer  of  the  debt  due  byW, 
to  the  bunk  had  ever  taken  place  under  the 
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.attachment  proceedines  at  law,  commenced 
in  Alabama  in  April,  1840;  but  that  the 
trjDsfer  took  place  under  the  proceedings 
ID  chancery,  which  were  commenced  1 8th 
October,  1841 ;  and  that  conceding,  which 
is  doubtfal,  that  the  publication  in  a  news- 
paper  of  notice  of  that  suit,  was  notice  to  W. 
of  the  transfer,  still  the  defendant  had  ac- 
qaired  the  setoff  on  1st  October,  1841,  when 
be  made  the  tender,  which  was  eighteen 
duys  before  the  chancery  suit  was  com- 
menced 

2d.  That  proof  of  the  possession  and  ten- 
der of  the  notes  of  the  Lnion  Bank,  on  Ist 
October.  1841,  was  sufficient  to  authorize  the 
jury  to  find,  that  the  bank  notes  now  filed 
with  defendant's  plea  of  payment,  were  the 
same  as  those  tenaered. 

3d.  That  the  sale  and  transfer  of  the  bill 
of  exchange,  under  the  judicial  proceedings 
in  Alabama,  were  to  be  allowed  no  more 
effect  than  if  W.  had  been  directly  garnished 
as  a  debtor  of  the  bank ;  and  that,  as  the 
decree  condemning  the  bill  of  exchange  to 
be  sold  was  not  made  till  April,  1842,  W. 
was  entitled  to  the  benefit  of  the  Act  of  the 
Legislature  of  this  State,  passed  in  February, 
1842  (see  aiite,  6),  securing  to  debtors  of 
banks,  who  are  garnished  as  such,  the  right 
to  discharge  their  indebtedness  in  the  notes 
of  the  bank  to  which  they  were  indebted ; 
Rtggs  V.  Dtfche,  2  8.  &  M.  606. 

15.  Where  stockholders  garnished.  The 
Acts  of  1840  (ante,  5)  and  1842  (ante,  6),  which 
provide  for  the  payment  of  debts  due  to 
banks  in  their  notes,  even  when  the  bank 
debtors  are  garnished,  do  not  apply  to  a  case 
where  a  stockholder  of  a  bank  is  garnished 
for  a  debt  due  to  the  bank  on  his  subscription 
for  stock  therein;  that  indebtedness  of  the 
stockholder  is  payable  only  in  specie  ;  King 
V.  EllioUy  5  S.  &  M.  428.  See  post,  27,  et 
seq 

16.  Same,  Whether  garnish  process  is  a 
proper  remedy  in  soch  a  case ;  Quoere  f  But 
if  the  stockholder  make  no  objection  on  that 
account,  it  will  be  sustained ;  Ih. 

IIL    ITotes  Payable  in  Bank. 

See  B11J.R  OF  Exchange,  &c.,  101  to  103. 

16a.  When  hank  notes  not  a  set^tff.  The 
fact  that  a  note  is  payable  in  bank,  does  not 
render  the  bills  of  that  bank  a  legal  set-ofi^  to 
it.  if  it  never  was  the  property  of  the  bank  ; 
Bidl  V.  HarreU,  7  H.  9. 

i.7.  Presentment  of  note  payable  in  hank. 
Generally,  a  note  payable  in  bank  ought  to 
be  presented  for  payment  during  banking 
hours,  but  if  it  be  the  custom  of  the  bank  to 
keep  its  back  door  open,  with  its  teller  pres- 
ent, after  banking  hours,  to  answer  demands 
then  made,  and  a  note  be  then  presented,  and 
the  teller  answer  according  to  the  truth  of 
the  case,  that  there  were  then  no  funds,  and 
had  not  been  during  the  day,  to  pay  the  note, 
the  presentment  will  be  good ;  Com'l  j*  R.  R, 
Bk  V,  Hdmer,  7  H.  448.  In  such  case  the 
maker  is  presumed  to  consent  to  be  governed 
by  the  '^  us  torn  of  the  bank,  with  regard  to 


making  demand  of  payment;    Harrisson  v. 
Crmoder,  6  S.  &  M.  464.    See  post,  22. 

B1LI.S  of  EXCHANGR,  32  to  34. 

18.  Same.  A  greater  strictness  must  be 
observed  in  making  demand  of  payment,  when 
the  demand  is  constructive  by  presentation  at 
the  bank  where  a  note  is  made  payable,  than 
when  the  demand  is  made  personally  of  the 
maker.  In  the  latter  case,  the  demand  may 
be  made  at  any  time  during  the  third  day  of 
grace;  but  a  constructive  demand  made  at  a 
bank  having  regular  banking  hours,  must  be 
made  ai  the  close  of  the  business  hours,  for 
the  maker  has  until  that  time  to  deposit  the 
money  to  pay  the  note.  This  rule,  though 
more  strict  than  reasonable,  is  yet  firmly  es- 
tablished ;  Harrisson  v.  Crowder,  supra.  And 
when  the  note  is  held  by  the  bank  at  which  it 
is  payable,  it  should  remain  in  the  bank  until 
the  completion  of  business  hours;  Planters* 
Bank  V.  Markham,  5  H.  397;  but  a  literal 
compliance  with  this  rule  will  not  be  exacted 
where  the  note  is  held  by  an  individual,  for 
there  is  no  rule  of  law  compelling  him  to  de- 
posit his  note  in  the  bank,  and  if  the  note  be 
presented  at  the  close  of  business  hours,  it 
will  do.  And  this  does  not  mean  that  the 
presentment  and  demand  should  be  made  at 
the  very  moment  of  closing  the  doors,  but  if 
made  a  few  minutes  before,  it  will  do.  But  a 
charge  to  the  jury,  that  if  it  were  presented 
in  a  reasonable  or  convenient  time  before  the 
doors  were  closed,  it  would  be  sufficient,  is 
too  indefinite,  and  is  error;  Harrisson  v. 
Crowder,  supra. 

19.  Same:  Case  in  judgment.  The  notary 
presenting  the  note  and  making  the  protest, 
testified  that  he  had  no  recollection  of  the 
fact,  or  time  of  presentment,  except  from  his 
protest,  and  from  this  he  had  no  doubt  that 
ne  did  present  the  note ;  that  his  custom — 
which  was  founded  on  his  belief  that  it  was 
in  accordance  with  law — was  to  present  notes 
payable  in  bank  during  the  last  nour  of  busi- 
ness, and  about  the  closing  of  the  bank ;  that 
when  payment  was  refused,  he  took  the  notes 
away  with  him ;  that  he  could  not  say,  in  the 
present  instance,  whether  the  note  was  pre- 
sented a  minute  or  an  hour  before  the  bank 
closed,  except  from  his  habit,  as  before  sta- 
ted :  Held,  that  this  testimony  should  have 
been  left  to  the  jury,  for  them  to  say  whether 
presentment  was  at  the  close  of  banking 
hours  or  not;  Harrisson  v.  Crowder,  supra. 

See  Bills  of  Exi^hangb,  &c.,  37  to  40a. 

lY.  Notes  payable  in  Bank  Hotes. 

20.  Effect  of  non-payment  at  maturity. 
Whether  a  promissory  note  payable  in  certain 
bank  notes  specified  in  it,  upon  non-payment 
in  the  currency  specified  at  maturity,  becomes 
absolute  for  the  amount  in  specie,  or  whether 
the  amount  recoverable  thereon,  is  the  value 
of  the  bank  notes,  at  the  maturity  of  the 
note,  not  determined;  but  the  question  was 
noticed  as  one  about  which  there  is  a  conflict 
in  the  authorities ;  Saunders  v.  Richardson, 
2  S.  &  M.  90.  But  it  is  now  settled,  if  such 
a  note  be  held  by  a  third  party,  he  can  re- 
cover only  the  value  of  the  bank  notes  at  its 
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maturity ;  bnt  if  the  bank  in  whose  notes  it 
is  pajable»  be  plaintiff,  it  can  recover  the  foil 
amoant,  since  its  notes  even  after  judgment 
at  e  a  legal  tender  in  satisfaction  of  the  judg- 
ment; Ahhott  V.  Agricultural  Bank,  11  S.  & 
M.  405.  (Sed  Quoere?)  Would  this  reason 
prevail,  if  the  bank  notes  were  at  a  discount 
at  the  maturity  of  the  note,  and  subsequently 
became  equal  to  specie  and  so  remained? 
(G.)    See  post,  25. 

Y.  Oustom  of  Banks. 

21.  Not  evidence  to  show  contra^.  The 
custom  of  a  bank  may  be  proven  with  a  view 
of  interpreting  contracts  made  with  it,  but 
the  custom  of  the  bank  to  make  contracts  of 
a  particular  kind,  in  a  certain  way,  is  no  evi- 
dence to  show  that  a  contract  of  that  class 
was  made  in  that  way  in  any  particular  in- 
stance ;  Harper  v.  CcUhoun,  7  H.  203. 

22.  Binding  on  parties  to  a  note  payable 
there.  Parties  to  a  note  payable  at  a  bank 
are  bound  bv  the  custom  of  the  bank  in  ref- 
erence to  the  presentment  of  the  note  for 
payment,  and  if  by  that  custom  notes  payable 
there  (and  in  possession  of  the  bank),  and  not 
paid  during  banking  hours  on  the  day  on 
which  they  fall  due,  are  considered  as  dishon- 
ored, without  any  formal  demand,  then  no 
such  formal  demand  and  presentment  are 
necessary  to  charge  an  enaorser;  Cohea  v. 
Hunt,  2  S.  &  M.  227.     See  ante,  17. 

TI.  Disconnt  of  notes  by  Banks. 

23.  May  give  certificate  of  deposit.  A  bank, 
in  making  the  discount  of  a  note,  may  give  a 
certificate  of  deposit  for  the  proceeds,  instead 
of  paying  over  the  money  to  the  borrower ; 
Miss.  R.  E.  Co.  V.  Scott.  7  H.  79. 

24.  Discount  by  cashier :  Ratification  by 
directory.  Where  a  note  is  discounted  by 
the  cashier  without  authority  from  the  direc- 
tory, it  will  be  valid  if  afterwards  accepted 
and  ratified  by  the  bank,  and  a  suit  on  it  by 
the  bank  is  such  ratification.  A  subsequent 
confirmation  of  the  unauthorized  act  of  its 
agent,  by  a  corporation,  like  a  ratification  by 
a  natural  person,  is  equivalent  to  a  previous 
command,  and  validates  the  unauthorized  act 
thus  confirmed ;  Planters'  Bank  v.  Sharpe,  4 
S.  &  M.  7.^ 

25.  Discount  in  depreciated  bank  notes. 
In  an  action  on  a  note  payable  to  and  dis- 
counted by  a  bank,  it  is  incompetent  for  the 
purpose  of  diminishing  the  amount  of  the 
recovery,  for  the  defendant  to  show  that  the 
bills  of  the  bank  were  depreciated  below  par 
when  the  note  fell  due.  What  would  have 
been  the  efiect  if  the  bank  bills  were  depre- 
ciated when  the  note  was  discounted  was  not 
decided ;  Commercial  Bank  of  Vicksburg  v. 
Atherton.  1  8.  <&  M.  641.    See  ante,  20. 

26.  Same.  Where  a  bank  loans  her  own 
bills  when  they  are  at  a  discount,  and  takes 
from  the  borrower  his  notes  at  their  nominal 
value,  he  may  show  the  amount  of  the  dis- 
count at  the  time  and  place  of  the  loan,  with 
a  View  to  getting  a  credit  for  the  deprecia- 
tion, but  he  cannot  show  the  discount  or  de- 
preciation at  any  other  time  or  place ;  Com- 


mercial Bank  of  Manchester  v.  Chisholm,  6 
S.  &  M.  457.     See  post,  87,  88. 

Vn.  Stock  and  Stockholders. 

27.  Stock  payable  in  specie  only.  Where 
the  charter  of  a  bank  provides  that  subscrib- 
ers for  stock  shall  pay,  at  the  time  of  sub- 
scription, on  each  share  taken,  $20  in  specie, 
or  in  the  notes  of  specie  paying  banks,  aiid 
is  silent  as  to  the  currency  in  which  the  re- 
mainder shall  be  paid,  the  remainder  is  pay- 
able in  specie  alone,  that  being  an  essential 
requisite  to  the  existence  of  a  bank ;  King  v. 
Elliott.  5  S.  &  M.  428.  And  the  capital 
stock  being  a  trust  fund  for  the  payment  of 
all  the  creditors  of  the  bank,  a  stockholder 
has  no  right  to  pay  his  stock  subscription  in 
the  notes  of  the  bank;  lb.  And  if  he  be 
garnished  by  a  creditor  of  the  bank,  he  can- 
not pay  his  stock  to  the  garnisher  in  the 
notes  of  the  bank ;  such  a  debt  not  being 
within  the  Acts  of  1840  and  1842.  (See  ante, 
5,  6.)  But  it  must  be  noted  in  this  case  that 
the  court  expressly  refuse  to  decide  whether 
a  stockholder  holding  notes  of  the  bank  at 
the  time  a  writ  of  garnishment  is  served  on 
him,  is  entitled  to  use  the  same  as  a  set-off, 
but  the  decision  is  confined  to  his  right  to 
pay  his  stock  in  the  notes  of  the  bank,  under 
the  said  Acts  of  1^40  and  1842;  King  v.  EH- 
liott,  supra.     See  ante,  15. 

28.  Gai-nishment  of  stockholder.  Whether 
a  stockholdei,  indebted  on  his  stock  subscrip- 
tion, is  liable  to  garnishee  process  in  favor  of 
a  creditor  of  the  bank  ;  Quaere  f  But  if  he 
do  not  object,  the  process  will  be  valid ;  Ih. 

29.  Stock  not  a  set-off  to  a  debt  due  to  the 
bank  Stock  in  a  bank  is  not  a  valid  set-off 
in  favor  of  the  holder  against  a  debt  due  by 
him  to  the  bank,  though  by  contract  between 
him  and  the  bank,  'he  stock  may  be  accepted 
in  payment  of  the  debt;  Harper  v.  Calhoun^ 
7  U.203. 

30.  Subscription  for  stock:  What  neces- 
sary to  validity  of  Where  a  bank  charter 
requires  a  certain  perct^ntage  on  his  stock  to 
be  paid  by  each  stockholder  at  the  time  of 
his  subscription  for  the  stock,  such  payment 
is  essential  to  the  validity  of  the  subscrip- 
tion, which,  if  made  without  the  payments  re- 
quired by  the  charter,  is  void ;  and  this  inva- 
lidity exists  in  toto  as  well  against  the  credi- 
tors of  the  bank  seeking  to  hold  the  sub- 
scriber liable,  as  against  the  bank  itself.  But 
if  at  the  time  of  subscription  it  is  agreed  that 
the  subscriber's  note  should  be  taken  payable 
to  the  bank  for  the  purpose  of  being  dis- 
counted, so  as  to  raise  the  percentage  re- 
quired to  be  paid  on  the  subscription,  and 
uie  note  is  in  fact  made  and  discounted,  and 
a  check  given  by  the  subscriber  to  the  bank 
for  the  proceeds  to  be  applied  by  it  to  the 
payment  of  the  percentage;  this,  though  it 
may  not  validate  the  subscription  to  the 
whole  amount  subscribed,  is  yet  a  sufficient 
consideration  to  support  the  note  so  given  to 
the  bank,  and  to  make  the  subscriber  a  stock- 
holder to  the  amount  of  the  note.  Clayton, 
J.,  dissented,  holding  that  as  to  the  creditors 
of  the  bank  the  subscriber  was  a  stockholder 
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to  the  full  amount ;  Hayne  v.  Beauchamp,  5 
8.  &  M.  515. 
See  Corporations,  16,  et  seq. 
31.  Same :  Note  for,  A  note  executed  by 
a  stockholder  of  a  bank  (whose  subscription 
was  validly  made),  and  discounted  by  the 
bank,  and  the  proceeds  applied  by  the  bank 
to  the  payment  of  subsequent  calls  for  instal- 
,  ments  of  his  stock,  due  by  the  maker  of  the 
note,  is  assets  of  the  bank,  and  may  be  col- 
lected as  such  by  the  trustee  appointed,  on 
a  judgment  of  forfeiture  against  the  bank, 
under  the  Act  of  1843  (Briscoe  Bill)— the 
stockholders  being  bound  to  pay  arrearages 
of  stock,  after  judgment  of  forfeiture,  if  neces- 
sary  to  pay  the  debts  of  the  bank ;  Lewis  v. 
Robertsfm.  13  S.  &  M.  558. 

3*2.  Stock  a  trust  fund.  Stock  subscribed 
to  a  bank  is  in  the  nature  of  a  trust  for  the 
payment  of  the  liabilities  of  the  bank  (citing 
Kng  V.  Elltott,  5  S.  &  M.  447 ;  ante.  15.  27, 
and  Arthur  v.  Commercial  and  R.  R.  Bank 
of  Vicksburg,  9  id.  43).  and  the  stock  sub- 
scribed but  not  paid  in,  is  in  the  nature  of  a 
continuing  trust  on  the  part  of 'the  stock- 
holders, for  that  purpose;    and  hence  the 
statute  of  limitations  will  not  run  against  a 
bill  in  equity  to  enforce  the  payment  of  ar- 
rearages for  stock,  brought  by  a  creditor  of 
the  bank,  who  has  obtained  a  judgment  for 
his  debt,  and  the  execution  has  been  returned 
fi'Vlla  bona;  at  least,  it  will  not  so  run  as  long 
as  the  hank   keeps  up  its  organization  as 
Biich;  Pat/ne  v.  BuUard,  1  0.  88. 

33.  Insolvent  bank  cannot  release  stock- 
hlder.  And  it  is  such  a  trust,  that  the  direc- 
tors cannot  release  the  stockholder  from  it 
>>y  reducing  the  number  of  his  shares  to  the 
imoaai  he  has  actually  paid,  so  as  to  defeat 
file  claim  of  a  creditor  whose  debt  was  cre- 
ated before  the  release.    And  if  the  stock- 
holder relies  on  such  release  against  the  claim 
of  a  creditor  of  the  bank,  he  must  show  affir- 
matively that  the  release  was  given  before 
the  debt  was  created.     And  this  trust  will  be 
enforced  by  a  court  of  equity,  in  favor  of  a 
creditor  having  a  judgment  and  return  of 
nuUa  bona  against  the  bank;  lb. 

34.  Stockholders  not  creditors  of  the  bank. 
The  stockholders  are  the  owners  of  the  bank 
Md  not  its  creditors  in  virtue  of  that  relation. 
Hence  the  trustee  of  a  bank,  whose  franchises 
were  judicially  declared  forfeited,  appointed 
nnder  the  Act  of  1843  (Briscoe  Bill),  cannot 
in  virtue  of  the  powers  vested  in  him  by  that 
*ct,  to  distribute  the  assets  among  the  credi- 
tors of  the  bank,  pay  anything  to  the  stock- 
holders; CouUer  v.  Robinson,  2  C.  278. 

35.  Remedy  of  bank  to  collect  stock.  Where 
the  charter  of  a  corporation  provides  for  the 
forfeiture  and  sale  of  the  stock  of  delinquent 
stockholders,  this  remedy  is  merely  cumula- 
tive. The  company  may  also  sue  the  delin- 
quent sobscribers ;  Freeman  v.  Winchester, 
10  8.  &M.  577. 

Vm.  Oadiier. 
35a.  Powers  of,  generaUy.  The  cashier  is  the 
executive  officer  of  the  bank,  through  whom 
Md  by  whom,  in  the  absence  of  all  positive 


restrictions,  the  whole  moneyed  operations  of 
the  bank,  in  paying  and  receiving  debts,  and 
discharging  and  transferring  securities,  are 
to  be  conducted.  He  is  held  out  to  the  world 
virtute  officii,  as  general  agent  of  the  bank  in 
this  respect,  and  if  there  be  anv  limitation  or 
restriction  upon  his  powers,  the  bank  must 
show  it,  if  the  bank  seeks  to  be  absolved  from 
the  consequences  of  his  acts  within  the  general 
scope  of  his  authority;  State  v.  Commercial 
Bank  of  Manchester,  6  S.  &  M.  218.  And  if 
he  do  an  illegal  act,  in  the  general  scope  of 
his  authority,  yet  contrary  to  the  express 
restrictions  imposed  on  him  by  the  board  of 
directors,  the  bank  will  not  be  responsible 
therefor  to  the  extent  of  becoming  thereby 
liable  to  have  its  charter  declared  forfeited, 
but  such  act  is  prima  fade,  bindinjr  to  that 
extent,  and  to  be  relieved  therefrom  the  bank 
must  show  affirmatively  the  restrictions  im- 
posed on  his  authority ;  75. 

36.  Same:  Case  in  judgment.  Hence, 
where  the  charter  of  a  bank  required  the 
stock  to  be  paid  in  specie,  or  in  the  notes  of 
specie  paying  banks,  and  the  directors  ex- 
pressly commanded  the  cashier  to  receive 
nothing  else,  which  command  he  violated,  it 
was  held  that  the  bank  was  not  responsible 
for  his  illegal  act.  That  the  directory, 
through  the  cashier,  mi^ht  do  acts  which 
would  forfeit  the  charter,  but  the  cashier  can- 
not, contrary  to  their  directions ;  lb. 

37.  Power  to  release  debtor  of  bank. 
Whether  the  cashier  has  power  to  release  a 
debtor  of  his  bank ;  Qucere  f  Payne  v.  Com- 
mercial  Bank  of  Natchez,  6  S.  &  xM.  24. 

38.  Power  to  endorse  negotiable  paper  of 
the  bank.  The  cashier  of  a  bank  is  the  proper 
officer  to  endorse  its  negotiable  paper,  and 
his  endorsement  of  such  paper  is  prima  facie 
evidence  of  his  authority  to  do  so;  Harper  v. 
Calhoun,  7  H.  203;  Crockett.  Young,  IS.  & 
M.  241. 

39.  Sctme :  Jitdgments  and  other  property. 
But,  prima  fade,  neheks  no  power  to  transfer 
judgments  m  its  favor,  or  to  dispose  of  its 
property.  This  power  is  in  the  board  of  di- 
rectors. The  cashier's  authority  extends  only 
to  the  transfer  of  negotiable  securities,  with- 
out  special  authority  conferred  by  the  direc- 
tors ;  Holt  V.  Ba^on,  3  C.  567. 

40.  Power  to  discount  a  note.  He  has  no 
power  to  discount  a  note,  but  if  he  do  so  his 
act  will  be  valid,  if  afterwards  ratified  by  the 
bank ;  Planters*  Bk  v.  Sharpe,  4  S.  &  M.  75. 

See  sub-division  Directors. 

IZ.     Direotors. 

41.  Power  of  single  director.  A  single 
director  of  a  bank  has  no  power,  in  virtue  of 
his  office,  to  make  contracts  for  the  bank. 
He  must  have  authority  from  the  board  to 
enable  him  to  act  for  the  bank;  Harper  v. 
Calhoun,  7  H.  203 ;  as  to  directors  of  railways, 
S.  P.,  Shackelford  v.  N.  0.  J.  ^  O.  N.  R.  R. 
Co.,  8  G.  202,  for  which  see  Railways,  60. 

42.  Board  of  Directors  >  Powers.  The 
directors  of  a  bank  are  its  representatives. 
They  have  the  supreme  control,  and  the  cor- 
porate functions  are  concentrated  in  them, 
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and  their  act«  are  considered  aa  the  acts  of 
the  bank.  The  cashier  and  other  officers  of 
the  bank  are  but  sub-agents  and  servants  of 
the  bank,  being  appointed  by  the  directors, 
and  responsible  to  them,  and  the  acts  of  these 
sub-officers  are  governed  by  the  same  rules 
of  law  which  regulate  agency  among  individ- 
uals, and  the  directors,  as  to  them,  are  re- 
garded as  principals;  State  v.  CorrCl  Rk  of 
Manchester,  6  S.  &  M.  218. 

43.  Minutes  of  board.  A  bank  can  receive 
notes  and  agree  to  propositions  at  the  board 
of  directors,  without  anv  entry  upon  the 
records  at  the  time,  but  the  same  may  be  en- 
tered subsequently,  and  if  such  subsequent 
entry  be  of  an  agreement  to  a  former  propo- 
sition to  the  bank,  it  will  relate  back  to  the 
time  when  the  proposition  was  first  made  and 
ajrreed  to ;  Com'l  B*lc  of  Manchester  v.  Bon- 
ner, 13  S.  &  M.  649. 

Z.    Charter. 

44.  Cliarter^a  contract  with  the  State,  A 
bank  charter  is  a  contract  within  the  meaning 
of  that  claufe  of  the  Constitution  of  the  United 
8tates  which  prohibits  the  States  from  passing 
laws  impairing  the  obligation  of  contracts ;  and 
any  legislation  which  impairs  it,  by  enlarging 
the  powers  of  the  Slate  over  the  body  corpor- 
ate, or  by  abating  its  franchises,  or  which  alters 
it  in  any  material  part,  is  unconstitutional  and 
void ;  Com'l  Bk  of  Natchez  v.  The  State,  6  S. 
&  M.  599  ;  Payne  v.  Baldwin,  3  8.  &  M.  661. 
But  only  such  franchises,  powers  and  privi- 
leges as  are  granted,  either  expressly  by  the 
charter  or  by  necessary  implication,  are  pro- 
tected from  legislative  interference.  The 
power  of  legislation  over  all  persons  and 
property  within  the  State,  resides  in  the  gov- 
ernment, as  a  part  of  it,  and  it  remains  with 
the  Legislature  when  a  grant  is  made  without 
any  express  reservation  ;  and  hence  a  bank  or 
other  corporation  claiming  to  be  exempt  from 
the  power  of  the  Legislature  in  any.  respect, 
roust  show  a  grant  m  the  charter  by  which 
this  power  in  that  respect  is  coutracted  to  it. 
And  a  corporation  claiming  to  exercise  pow- 
ers under  the  general  laws  of  the  Sta'e,  can- 
not claim  that,  as  to  it,  these  shall  always 
remain  the  same;  and  the  Legislature  may 
prohibit  the  corporation,  as  it  may  other  per- 
sons, from  exercising  a  power  so  existing 
only  under  the  general  laws  of  the  State; 
Payne  v.  Baldwin,  supra* 

45.  Construction  of— as  to  power  to  assign 
notes..  The  6ih  section  of  the  charier  of  the 
Planters'  Bank,  fi:ranting  to  the  bank  power 
"to  receive  and  possess  lands,  goods  and 
chattels,  and  effects  of  whatever  kind,  *  * 
and  the  same  to  demise,  alien,  grant,  and  dis- 
pose of,"  does  not  confer  the  power  to  assign 
promissory  notes.  The  word  "effects," 
though  broad  enough  in  its  specification  to 
include  within  it  promissory  notes,  yet,  when 
construed  with  the  context,  and.  especially 
with  the  17th  section  of  the  charter,  which 
expressly  treats  of  the  powers  of  the  bank  in 
reference  to  promissory  notes  and  bills  of  ex- 
change, is  not  to  be  mterpreted  to  include 
negotiable  securities.      The  Act  of   1840, 


therefore,  prohibiting  banks  from  assigning 
their  promissory  notes,  is  constitutional,  so 
far  as  the  Planters'  Bank  is  concerned; 
Payne  v.  Baldwin,  supra. 

And  so,  where  the  bank  charter  conferred 
the  power  **  to  purchase  and  possess  lands, 
tenements  and  hereditaments,  and  pirsonal 
estate  of  avy  kind  whatever,  and  to  sell  and 
dispose  of  the  same ;"  and  as  to  that  bank  the 
said  Act  of  1840  is  constitutioQal ;  Mclntyre 
V.  Ingraham.  6  G.  25. 

46.  Construction  of  charter,  as  to  exemp' 
tionfrom  taxation.  When  the  extent  of  the 
power  of  the  State  to  levy  taxes  on  a  bank 
is  specified  in  its  charter,  this  cannot  be  ex- 
ceeded either  by  the  State  .directly  or  by 
a  municipal  corporation,  acting  under  power 
conferred  by  the  State;  such  a  stipulation  is 
a  contract  within  the  meaning  of  that  clause 
of  the  Federal  Constitution,  prohibiting  laws 
imposing  the  obligution  of  contracts.  There- 
fore, where  a  bank  charter  provided  that 
"after  the  expiration  of  one  year  from  the 
organization  of  the  bank,  the  Legislature 
might  impose  a  tax  not  exceeding  one-fourth 
of  one  per  cent,  on  the  stock  subscribed,  to 
be  paid  into  the  State  treasury,"  it  was  held 
that  the  stipulation  was  a  contract,  and  that 
no  tax  could  be  imposed  for  a  greater  amount 
than  one-fourth  of  one  per  cent.,  nor  for  any 
other  purpose  than  for  the  use  of  the  State, 
and  that  a  tax  of  any  amount  for  county  or 
municipal  purposes  was  a  violation  of*  the 
charter ;  O'Donnel  v.  Bailey,  2  C.  386. 

47.  Effect  of  power  reserved  to  repeal.  If 
in  a  bank  charter  the  Legislature  reserve  the 
power  to  repeal  it  to  a  limited  extent,  this 
remedy  so  reserved,  if  not  exercised  by  the 
Legislature,  does  not  deprive  the  courts  of 
the  power  to  proceed  against  the  bank  by 
quo  warranto  for  a  violation  of  its  charter. 
The  two  remedies  are  cumulative;  Gravid 
Gxdf  Bank  v.  The  State.  10  S.  &  M.  4z8. 

XI.  Forfeiture  of  Charter. 
See  Q(J0  Warranto.  Corporation.  44  to  51. 

48.  Illegal  acts  of  cashier  and  agents.  The 
illegal  acts  of  the  cashier  and  other  sub- 
agents  of  a  bank  are  no  cause  of  the  forfeiture 
of  its  charier,  if  such  acts  were  unauthorized 
by  the  directory,  who  alone  have  power  to 
do  acts,  or  authorize  the  doing  of  acts,  which 
amount  to  such  forfeiture,  llierefore,  where 
the  cashier  in  violation  of  the  charter  and 
against  the  direction  of  the  board  of  directors, 
receives  depreciated  bank  notes  from  a  stock- 
holder in  payment  of  his  subscription  for 
stock,  this  is  no  ground  of  forfeiture  of  the 
charter ;  State  v.  CoirCl  Bank  of  Manchester, 
6  S.  &  M.  218. 

49.  Effect  of  illegal  act  of  commissioners 
appointed  to  orgazineahank.  Commissioners 
appointed  in  a  bank  charter,  to  receive  sub- 
scriptions for  stock,  and  to  organize  the  bank, 
are  the  agents  of  the  State,  and  not  of  the 
bank  or  its  stockholders,  and  the  illegals  acts 
of  such  commissioners,  are  therefore  no 
ground  of  forfeiture  of  the  charter  of  the 
bank ;  Com'l  Bank  of  Natchez  v.  The  State, 
6  S.  &  M.  599. 

See  Interest,  Ac,  36. 
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50.  Effect  of  failure  to  use  a  remedy  gran- 
fed  by  the  charter.  A  provision  in  a  bank 
charter  that  upon  the  failure  of  a  stockholder 
to  pay  an  ins^lment  due  on  his  subscription 
for  stock,  **  the  bank  shall  sell  his  stock  on 
pving  notice,"  &c.,  is  not  an  imperative  duty 
imposed  on  the  bank  by  the  State  but  a  mere 
cumulative  remedy  to  enable  the  bank  to  col- 
lect the  amount  due  on  its  stock,  and  a  fail- 
ure to  use  it  is  no  ground  for  the  forfeiture  of 
its  charter  ;  Ih 

5 1 .  Refu^  to  redeem  its  notps  good  groun  d 
frtr  forfeiture.  A  refusal  by  a  hank  on  proper 
demand  made,  to  pay  its  notes,  bills,  bonds 
or  other  liabilities  in  specie,  is  a  cause  of  for- 
feiture of  its  charter.  But  whether  a  mere 
temporary  suspension  would  have  that  effect, 
and  what  is  a  temporary  suspension :  Quaere T 
Ih. ;  a  P.,  Planter's  Bank  v.  Staie,  7  S.  & 
M.  163. 

52.  Same,  And  to  constitute  such  refusal 
a  cause  of  forfeiture,  it  is  not  necessary  that 
the  duty  of  paying*  its  debts  in  specie  on  de- 
mand after  maturity  should  be  expressly  im- 
posed by  the  charter.  1'hat  duty  is  implied 
Trom  the  nature  of  such  an  institution  and 
the  purposes  for  which  it  was  created  And 
a  penalty  imposed  by  the  charter,  requiring 
the  bank  to  pay  a  heavy  interef^t.  as  12 J  per 
cent,  per  annum,  on  its  suspended  paper,  is 
no  license  for  such  suspension,  but  only  a 
provision  to  prevent  it ;  S.  P.,  Planters^  Bank 
y.  State  7  8.  &  M.  163;  lb. 

53.  Partial  suspenmon  :  Effect.  And  it  is 
no  excuse  for  suspension,  that  the  bank 
always  paid  specie  on  its  notes  and  all  olher 
littbiliiies  except  certain  checks,  which  it  had 
drawn  on  another  bank,  and  placed  in  the 
Aands  of  the  drawee  funds  to  pay,  which  the 
drawee  had  failed  to  do,  and  the  bank  was 
therefore  compelled  to  suspend  payment  as  to 
tliem ;  bat  haa,  before  the  commencement  of 
proceedings  to  declare  its  charter  forfeited, 
Tvsumed  payment  as  to  all  its  liabilities.  The 
failure  to  pay  the  checks  equally  with  a  fail- 
ure to  pay  its  notes  was  a  cause  of  forfeiture, 
which  being  once  established  is  not  taken 
away,  by  a  subsequent  performance  of  its 
lepal  dnties  by  resumption  ;  75. 

54.  Law  compdling  resumption :  Waiver, 
The  Legislature  may  constitutionally  pass  a 
law  declaring  that  all  banks  in  this  State 
shall  resume  specie  payments  by  a  day  fixed 
io  the  act,  and  in  default  thereof,  their  char- 
ter shall  be  forfeited ;  since  such  a  law  is 
bnl  the  express  declaration  by  the  Legisla- 
tare  of  a  duty  alreatly  imposed  by  law.  But 
such  an  act  would  have  the  effect  to  excuse 
or  waive,  by  implication,  the  forfeiture  caused 
by  suspension  prior  to  the  day  fixed  in  it  for 
a  resumption  of  specie  payments ;  Coml  Bank 
of  Natchez  v.  The  State,  6  S.  &  M.  599;  Piant- 
tre  Bank  y.  The  State  7  S.  &  M.  163. 

55.  Forfeiture  by  assignment  of  its  assets : 
Non  user.  It  is  settled  that  a  bunk  may  make 
a  genera]  assignment  of  its  assets  for  the 
benefit  of  its  creditors,  and  the  surplus  to  go 
to  the  stockholders;  such  an  assignment,  if 
made  fairly,  though  made  pending  proceedings 
by  quo  warranto,  for  a  forfeiture  of  its  char- 


ter, and  for  the  purpose  of  preventing  its  assets 
from  being  thereby  extinguished,  is  not  per  «e, 
a  cause  of  forfeiture  of  its  franchises,  though 
it  may  place  the  bank  in  such  a  condition  as 
to  cause  a  forfeiture  of  its  franchises  by  non 
user ;  State  v.  Com'l  B'k  of  Manchester,  13 
S.  &  M.  569.  And  it  is  a  condition  annexed 
to  every  private  corporation,  that  it  may  lose 
its  francnises  by  a  misuser  or  non  user  of 
them  j  S.  P.,  Coml  Bk  of  Rodney  v.  The 
State,  4  S.  A  M.  439;  lb 

56.  Same :  Temporary  suspension  of  ope- 
rations allowed.  The  furnishing  of  a  sound 
and  reliable  medium  of  currency,  is  the  pri- 
mary object  of  the  creation  of  banks  of  dis- 
count, the  accommodation  of  those  who  deal 
with  them,  and  the  interests  of  the  stockhold- 
ers being  secondary  objects.  The  law,  there- 
fore, requires  such  a  continuous  exercise  of 
its  functions,  as  will  not  defeat  the  primary 
objpct  of  the  creation  of  a  bank  of  discount, 
and  will  not  tolerate  a  total  suspension  by 
the  bank  of  their  exercise;  but  it  is  difficult 
to  draw  a  line  between  legitimate  acts  of 
prudence  in  suspending  operations,  and  that 
non  user,  which  must  be  an  abuse  of  its  fran- 
chises. Every  suspension  of  the  use  of  its 
franchises  for  a  limited  tim<%  is  not  a  non 
user,  but  a  reasonable  allowance  must  be 
made  for  peculiar  circumstances  and  exigen- 
cies ;  for  the  fluctuations  of  commerce  may 
make  it  necessary  for  a  bank  to  suspend  its 
discounts  in  order  to  preserve  its  intesrrity 
(citing  GnmH  Bk  of  Natchez  v.  The  State, 
6S.  &M   599):  lb. 

57.  Same:  Continued  suspension  is  non 
user.  But  a  continued  suspension  of  the 
principal  corporate  franchises,  and  a  failure 
to  comply  with  the  implied  conditions  on 
which  the  charter  is  granted,  will  amount  to 
a  non  user,  and  "so  be  ground  of  forfeiture. 
But  a  mere  assignment  of  the  property  and 
assets  of  a  bank  (which  is  nearly  out  of  debt), 
in  trust  to  pay  its  debts,  and  to  divide  the 
surplus  among  the  stockholders,  made,  pend- 
ing proceedings  by  quo  warranto,  to  declare 
a  forfeiture  of  its  fi'anchises,  with  the  view 
of  saving  the  assets  from  extinction,  should 
forfeiture  be  declared,— the  bank  in  the  mean- 
time keeping  up  its  corporate  existence  by 
the  regular  election  of  its  officers. — is  not  a 
misuser  or  non  user  of  its  franchises.  Yet 
it  seems,  if  after  a  decision  in  favor  of  the 
bank,  on  the  quo  warranto  proceedings,  the 
trustees  made  no  re-assignment  of  the  assets 
to  the  bank,  and  the  latter  omitted  the  exercise 
of  its  corporate  franchises  for  a  long  period, 
it  amounts  to  a  non  user  and  is  ground  of  for- 
feiture; lb. 

See  Corporation,  44  to  48. 

58.  Effects  of  forfeiture :  Extinguishment 
of  debts.  It  is  now  well  settled,  that  at  com- 
mon law,  upon  the  dissolution  of  a  corpora- 
tion, the  debts  due  to  and  from  it  are  extin- 
guished, and  its  real  estate  reverts  to  the 
grantors,  and  its  personalty  vests  in  the  State  ; 
B%  of  Port  Gibson  v.  Moore,  13  8.  i  M. 
157.  And  this  rule  is  applicable  to  banks; 
Com'l  Bk  of  Natchez  v.  Chambers,  8  S.  A  M. 
9 ;  Coulter  v.  Robertson,  2  0.  278.    And  this 
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extingnighment  of  the  debts  is  not  a  mere 
incapability  in  them  of  being  enforced,  a 
Talia  contract  still  remaining;  but  a  debt 
being  an  incorporeal  essence,  and  not  a 
matter  of  substance,  it  is  essential  to  its  very 
existence,  that  there  shall  be  both  a  debtor 
and  creditor,  a  person  to  perform  and  a  per- 
son to  accept  performance,  and  without  these, 
or  the  legal  possibility  of  them,  a  debt  can- 
not in  any  sense  exist ;  and  hence,  on  the  dis- 
solntion  of  a  corporation  at  common  law, 
which  was  an  absolute  and  complete  destruc- 
tion of  one  of  those  necessary  parties,  the 
debts  due  to  and  from  it,  and  their  obligation, 
were  utterly  extinguished  and  annihilated ; 
Coulter  V.  Robertson,  2  C.  278. 

59.  Same :  Right  of  Legifdattire  to  preserve 
debts  from  extinction.  And  this  extinguish- 
ment  of  the  debt  arises  solely  from  the 
causes  mentioned  in  the  last  section,  and  not 
in  virtue  of  any  implied  condition  in  the  con- 
tract bettveen  the  oank  and  its  debtors  or 
creditors,  and  therefore,  if  before  the  disso- 
lution of  a  corporation,  the  Legislature  pro- 
vide by  law,  tnat  upon  its  dissolution,  its 
debts  and  credits  shall  not  be  extinguished, 
and  also  provide  for  the  appoinment  of  a  trus- 
tee to  pay  the  one  and  collect  the  other,  they 
will  continue  in  full  force,  as  well  in  favor  as 
against  the  bank ;  and  the  assets  of  the  cor- 
poration thus  preserved  in  the  trustees  will 
be  a  fund  out  of  which  the  creditors  of  the 
bank  have  a  right  to  be  paid;  Com'l  B'k  of 
Natchez  v.  Chambers,  8  S.  &  M.  9. 

60.  Same :  Rights  of  creditors  to  assets  thtis 
preserved.  And  if  the  Legislature  should  be- 
fore the  dissolution  of  the  bank,  pass  an  act 
preserving  the  assets  of  the  bank,  and  also 
saving  the  debts  due  by  it  from  extinction, 
the  creditors,  whose  debts  are  thus  saved, 
will  be  entitled  to  the  preserved  assets,  not 
in  virtue  of  the  Legislature's  appropriation 
of  them,  but  in  virtue  of  the  equity  exist- 
ing in  them  as  creditors  to  apply  the  assets 
of  the  bank  to  the  payment  of  their  debts. 
The  Legislature  in  the  exercise  of  its  general 
powers  to  make  laws,  has  the  right,  before 
the  dissolution  of  a  corporation  to  abrogate 
the  common  law  rule  in  relation  to  the  assets 
of  dissolved  corporations,  and  the  debts  due 
by  them,  but  having  exercised  this  power  so 
as  to  preserve  the  debts  due  by  and  to  them 
from  extinction,  and  the  other  assets  from 
destruction,  it  has  no  power  afterwards  to 
deprive  the  creditors  of  their  rights  in  such 
assets,  or  to  deny  them  an  adequate  remedy 
to  enforce  their  claims.  And  if  the  act  thus 
preserving  the  assets,  provide  no  remedy  ftir 
the  creditors,  a  court  of  equity  will  supply 
one;  Tb. 

See  further  on  this  subject,  sub-division 
Quo  Warranto. 

Xn.    Quo  Warranto  Act  of  1843,  or  Bris- 
coe Bni,  and  Amendment  thereto  of  1846.    • 

Se*e  Quo  Warranto. 

61.  Act  of  1843 ;  Provisions  of  This  act, 
n.  C.  329,  provided,  that  it  should  be  the 
duty  of  each  district  attorney,  when  he  had 


grounds  to  suspect  that  any  bank  had  viola- 
ted its  charter,  or  whenever  the  afiRdavit  of 
one  or  more  credible  persons  should  be 
presented  to  him,  charging  such  violation,  to 
file  in  the  circuit  clerk's  oflBce  an  **  informa- 
tion in  the  nature  of  a  quo  warranto,  against 
such  bank,"  and  the  clerk  was  thereupon  to 
issue  the  proper  process,  and  the  clerk  was 
also  required  upon  the  filing  of  such  informa- 
tion, "as  a  matter  of  right  on  the  part  of  the 
State,"  to  issue  an  injunction,  restraining  all 
persons  whatever  from  collecting  any  claims 
or  demands  due  the  bank,  **  until  said  in- 
formation be  finally  tried  and  determined." 
which  injunction  *'  shall  have  the  office  and 
eflfect  of  an  injunction  in  c|iancery." 

62.  Same.  By  the  8th  section  of  the  act.  it 
was  provided,  that  upon  judgment  of  for- 
feiture, the  debtors  of  such  bank  should  not 
be  released  from  their  debts,  but  the  court 
should  appoint  one  or  more  trustees  to  take 
charge  of  the  books  and  assets  of  the  bank, 
"  to  sue  for  and  collect  all  debts  due  the  bank, 
and  to  sell  and  dispose  of  all  property  owned 
by  the  bank,"  and  the  proceeds  *'  to  apply  as 
may  hereafter  be  directed  by  law  "  to  the 
payment  of  the  debts  of  the  bank." 

63.  Same   These  provisions  were  also  ap- 

Elied  by  the  act  in  relerence  to  persons  who 
ad  usurped  the  privilege  of  bemg  a  corpo- 
ration. 

64  Act  of  1846,  amendatory  of  the  "^Bris- 
coe  Bill"  The  Act  of  1846,  H.  C.  p.  332, 
amendatory  of  the  foregoing,  among  other 
provisions,  enacted,  That  the  trustees  should 
give  bond  conditioned  to  perform  their  duties 
generally,  and  also  those  required  of  them 
by  this  act ;  and  all  persons  having  assets  of 
the  dissolved  bank  in  their  hands,  should  at 
once  surrender  the  same  to  the  trustees ; 
that  the  trustees  of  the  dissolved  bank  *' shall 
proceed,  under  the  order  of  the  court  (pro- 
nouncing judgment  of  forfeiture)  to  sell  to 
the  highest  bidder,  for  cash,  all  tne  real  and 
persorial  property  of  the  bank,  and  all  the 
debts  of  whatever  kind  due  to  the  bank;" 
and  by  section  13  it  was  provided,  that  the 
debtors  of  the  dissolved  bank  '*  shall  have 
the  right  to  redeem,  from  the  purchaser  or 
his  assignee,  the  evidence  of  his  debt,  by  pay- 
ing to  them  the  amount  of  his  bid,  and  twelve 
and  one-half  per  cent,  interest  per  annum 
thereon. 

65.  Trustees  appointed  under  Act  of  1843 
are  private,  not  public.  The  trustees  ap- 
pointed under  the  Act  of  1843  by  the  court 
rendering  judgment  of  forfeiture  against  a 
bank  are  not  public  officers,  subject  to  legis- 
lative control  as  t?uch,  but  private  agents ; 
Commercial  Bank  of  Natchez  v.  Chambers^ 
8  8.  &  iM.9. 

66.  Same:  Title  of  the  trustees.  The  act  of 
1843  [ante,  61,  62)  conferred  powers  and 
imposed  duties  on  the  trustees  appointed 
undej*  it,  which  could  only  be  exercised  and 
discharged  bv  investing  them  with  the  legal 
ownership  of  the  property  of  the  dissolved 
bank,  and  with  the  right  to  maintain  actions 
at  law  for  its  recovery.  The  succession  was 
cast  upon  the  trustee,  and  he  became  the 


Digitized  by 


Google 


BANKS,  Xn. 


55 


ret)  owner  of  the  assets  of  the  bank,  subject 
to  a  trust  in  favor  of  the  creditors  of  the 
baok,who  have  a  Tested  interest  in  them. 
and  a  remedy  to  enforce  their  rights ;  Nevitt 
V.  Bank  of  Port  Gibson.  6  S.  ac  M  513; 
which  was  confirmed  in  Commercial  Bank  of 
Satchez  v.  Chambers,  8  S.  &  M.  9. 

67.  Same:  Riaht  of  creditors:  Power  of 
Legislaiure.  And  the  rights  thus  vested  in 
the  creditors  by  the  Act  of  1843  cannot  be 
taken  away  by  a  subsequent  Legislature, 
either  io  virtue  of  its  general  powers  of  leg- 
islation, or  in  virtue  of  that  provision  of  the 
Act  of  1843.  which  directs  the  appropriation 
of  the  assets  of  a  dissolved  bank  "as  miirht 
be  thereafter  directed  bv  law.*'  This  phrase 
reserved  no  power  to  ine  Ijcgislature  which 
it  woaid  not  otherwise  have  had;  for  the 
Leinslature  did  not  attempt,  by  the  Act  of 
1843,  to  transfer  to  the  State  any  right  or 
interest  in  the  assets  of  dissolved  banks,  but 
directed  the  application  of  such  assets  to  the 
creditors ;  ana  the  Legislature,  reserving  no 
special  right  or  interest  in  the  assets,  posses- 
ses, since  the  passage  of  the  act,  only  the 
same  general  power  of  legislation  over  them 
which  it  possesses  over  the  property  of  pri- 
vate individuals.  Therefore,  the  Act  of  1846 
{(tnt€.  64).  wbich'undertook  to  deprive  the  trus- 
ses of  their  right  to,  and  control  over  these 
fssets.  by  directing  a  peremptory  sale  thereof. 
^  ooconstitutional  and  void;  Commernal 
^^  of  Natchez  v  Chambers,  8  8.  &  M.  9 ; 
^  K  Bingaman  v.  RobeHson.  3  C.  390. 

"?•  Same:  Power  to  set  aside  fraudulent 
^gnmerU  by  the  bank.  The  Act  of  1840. 
prohibiting  assignments  by  banks,  being  de- 
clared unconstitutional,  a  general  assignment 
by  a  bank  of  its  assets  to  pay  creditors  will 
be  good  and  valid,  and  the  trustees,  in  the 
deed  of  assignment  (it  being  made  before  judg- 
ment of  forfeiture),  will  be  entitled  to  hold 
the  assets  of  the  bank  against  the  trustees 
appointed  under  the  judgment  of  forfeiture 
subsequently  recovered;  and  it  is  doubtful 
whether  the  last  named  trustees  have  the 
power  to  assail  the  deed  of  assignment  on 
the  ground  that  it  is  fraudulent  an  to  credi- 
tors; Montgomery  v.  Oalbraith,  11  S.  &  M. 
555;  ifar«^  v.  MandeviUe.  6  0.  122. 

^.  Same :  Judgment  of  sale  under  Act  of 
1B46.  And  if  it  were  conceded  that  a  judg- 
t»«nt  directing  a  sale  of  the  assets  to  be 
made  by  the  trustee,  under  the  Act  of  1846. 
i»  not  absolutely  void,  but  only  voidable,  still 
8Qch  judgment  w<>uld  not  deprive  the  trustee 
o|  the  power  to  sue  until  the  sale  was  actu- 
«ly  made ;  Bingaman  v.  Robertson,  supra 

W.  Same:  Sale  by:  Case  in  jtuigment, 
Y^e  Union  Bank  assigned  all  of  its  assets  to 
three  persons,  in  trust  for  the  benefit  of  its 
creditors  and  stockholders;  and  these  assign- 
^  received  a  deed  for  land,  in  payment  of  a 
<iebt  due  the  bank.  Afterwards  the  bank 
WM  dissolved  by  judgment  of  forfeiture  ren- 
dered against  it  bv  qtw  warranto  proceedings 
vnder  the  Act  of  1843,  and  the  assignees  in 
^  S9signroent  made  by  the  bank,  surren- 
<iered  their  trust,  and  gave  up  all  the  assets 
to  the  trustees  appointed  ^by  the  court  ren- 


dering the  judgment  of  forfeiture,  who  after- 
wardb  sold  the  land :  Held,  that  the  convey- 
ance to  the  assignees  vested  in  the  bank  a 
complete  equitable  title  to  the  land,  which 
passed  to  the  purchaser  of  the  trustees;  Fitz 
Sf  CordeU  v.  Lawson,  6  C.  790. 

70.  Same :  Act  of  1843  vests^no  rights  in 
the  stockholders,  'l^he  Act  of  1843  provided 
for  the  appointment  of  a  trustee  on  the  dis- 
solution of  a  bank  by  judgment  of  forfeiture, 
whose  duty  it  was  to  sell  the  real  and  per- 
sonal estate  of  the  bank,  and  collect  the 
debts  due  it,  and  to  apply  the  proceeds  to 
the  payment  of  the  debts  of  the  bank.  This 
statute  changed  the  common  law  rule  on  the 
subject  of  debts  due  by  dissolved  corporations 
(see  ante,  58),  and  preserved  them  from  ex- 
tinction, and  also  provided  for  their  payment. 
It  also  preserved  the  debts  due  to  the  dis- 
solved bank  from  extinction,  and  its  real 
estate  from  reverting  to  the  grantor,  and  its 
personalty  from  vesting  in  tne  State.  But 
this  preservation  of  the  assets  of  the  bank 
was  only  for  the  purposes  of  the  act,  to  wit, 
the  payment  of  its  debts.  The  common  law 
rule  on  this  subject  was  changed  no  farther 
than  to  supply  a  fund  for  the  payment  of  the 
debts  of  the  bank ;  and  when  all  these  were 
paid,  the  purpose  of  their  preservation  was 
accomplished,  and  such  debts  as  remained 
then  due  to  the  bank  were  subject  to  the 
common  law  rule,  and  became  extinguished  ^ 
CoxUter  v.  Robertson.  2  0.  278. 

71.  Sam^.  Nor  is  this  rule  at  all  changed 
by  the  fact  of  the  appointment  of  a  trustee, 
who  became  in  law  the  representative  of  the 
bank,  and  a  creditor  in  its  stead.  The  estate 
and  title  of  the  trustee  in  the  assets  are  not 
specifically  declared  in  the  act,  but  certain 
duties  are  imposed  on  him  by  it,  and  it  is  a 
rule  of  law,  thit  the  estate  of  a  trustee,  by 
implication,  shall  be  as  great  and  as  ample 
as  is  necessary  to  enable  him  to  discharge  the 
trust,  but  no  greater;  and  the  estate  of  a 
trustee  arising  by  implication,  whose  whole 
trust  duty  has  been  fully  discharged,  from 
that  moment  ceases.  And  the  trustee  of  a 
dissolved  bank  having  no  other  duty  with 
regard  to  the  assets  of  the  bank,  than  to  ap- 
ply them  to  the  payment  of  the  debts  of  the 
bank,  and  such  assets  having  been  preserved 
from  the  operation  of  the  common  law  rule 
of  forfeiture,  and  extinction  to  that  extent 
and  for  that  purpose,  and  no  other,  it  follows 
that  as  soon  as  the  debts  of  the  bank  are 
paid,  there  remains  no  other  duty  or  trust  for 
the  trustee  to  perforin,  and  his  estate  and 
title  cease,  and  his  right  to  collect  debts  due 
the  bank  is  gone ;  hence,  it  is  a  good  plea  to 
an  action  bv  the  trustee  to  recover  a  debt 
due  the  bank,  that  all  the  debts  due  by  the 
bank  have  been  paid ;  lb. 

See  ExBcuTOR  and  Administrator,  139, 
et  seq. 

72.  Same.  The  stockholders  of  a  bank  are 
its  owners  and  not  its  creditors,  with  respect 
to  their  stock  in  it,  and  hence  the  trustee  ap- 
pointed under  the  Act  of  1843,  on  the  rendi- 
tion of  a  judgment  of  forfeiture  against  a 
bank,  cannot,  after  all  the  debts  of  the  bank 
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are  paid,  collect   the   remaining  assets  for 
their  benefit ;  Ih,  ' 

Xm.    CoUeotioii  of  Bills,  ITotes,  &o. 

73.  Dufy  as  to  paper  received  for  collec' 
Hon.  A  bank  receiving  a  note  or  bill  for  col- 
lection, is  boiind  to  ase  due  diligence  to  pre- 
sent the  note  or  bill,  and  make  demand  and 
protest,  and  give  notice  so  as  to  charge  the 
parties  to  it.  Whether  the  delivery  by  the 
bank  of  the  bill  or  note,  to  a  competent  no- 
tary in  due  time,  with  instructions  to  collect 
it,  or  protest  on  failure  of  payment  and  give 
notice,  is  sufficient  to  relieve  the  bank,  if  the 
notary  fail  to  di.«charge  his  dutv;  Quaere? 
CotyCI  ^  R,  R.  Ek  v.  Hamer,  7  H.  44R. 

It  is  fiufficient;  Tieman  v.  Com'l  Bh  of 
NaichfZ.  7  H.  648;  AgrtcuUurcU  Ek  v. 
ConCl  Eh  7  S.  &  M.  592. 

XIT.  Powers  of  Banks. 
See  Corporations.  26  to  38. 

74.  Subject  to  general  laws,  A  bank  or 
other  corporation  is  subject  to  the  general 
laws  of  the  State  in  force,  at  the  time  of  its 
creation,  in  the  same  manner  and  to  the 
same  extent  as  natural  persons,  except  so 
far  as  the  general  laws  may  be  changed  by 
its  charter,  and  so  is  liable  to  the  general 
usury  laws;  Commercial  Bank  of  Man- 
chester V.  Nolan,  7  H.  508. 

75.  As  to  post  notes.  If  a  bank  have  power 
under  its  charter,  to  issue  its  own  notes  to 
circulate  as  money,  and  there  be  no  restric- 
tion in  the  charter  requiring  such  notes  to  be 
payable  on  demand,  the  bank  may  issue  such 
notes  payable  after  date;  Campbell  v.  Miss. 
Union  Bank,  6  H   625. 

76.  Power  to  sue  after  proclamation  of  for- 
feiture by  governor.  A  bank  whose  charter 
has  been  declared  forfeited  by  a  proclama- 
tion of  the  governor,  issued  under  ine  Act  of 
21st  of  February,,  1846,  may  nevertheless  sue 
for  and  recover  debts  due  to  it,  since  that 
act  expressly  authorizes  this  to  be  done  not- 
withstanding the  forfeiture ;  Tb. 

77.  Power  to  take  a  mortga/je  or  pledge. 
The  Commercial  Bank  uf  Manchester,  utider 
that  provision  of  its  charter,  which  declares 
that,  **it  is  made  capable  of  buying,  receiving 
and  holding  property  and  estate  of  whatever 
nature,  and  the  same  to  alien  and  dispose  of 
at  pleasure,"  may  receive  cotton  by  way  of 
pledge  or  collateral  security,  and  ship  and 
sell  the  same.  The  power  to  purchase  in- 
cludes within  it,  the  power  to  take  a  mortgage, 
as  the  power  to  alien  includes  in  it,  the  power 
to  make  a  mortgage.  Besides,  it  is  a  power 
incident  to  every  bank,  to  secure  its  loans 
ill  any  manner,  not  prohibited  by  its  charter 
or  the  general  laws  of  the  State;  Com'l 
Ek  of  Manchester  v.  Nolan,  7  H.  508. 

78.  Same :  Lddbility  as  to  jorice  of  cotton 
pledged.  Where  a  debtor  of  a  oank,  by  agree- 
ment with  it.  has  furnished  cotton  to  the  bank 
to  be  shipped  by  it  to  Liverpool,  to  be  there 
sold  on  account  of  the  debtor,  and  the  avails 
to  be  credited  to  him ;  in  the  absence  of  nroof 
of  the  price  the*  cotton  sold  for,  the  bank 
would  be  liable  to  account  for  a  fair  average 


of  the  prices  of  cotton  at  Liverpool  about  the 
time  tne  cotton  would  have  arrived  there; 
and  in  ascertaining  the  value,  it  would  be 
competent  to  prove  that  the  cotton  crop  of 
that  year  was  of  extra  good  quality,  and  it 
is  also  competent  to  show  the  usual  weight 
of  the  packed  bales ;  Cornel  Ek  of  Manches- 
ter V.  Chisholm,  6  8.  &  M.  457. 

79.  Power  to  buy  land :  Act  of  1840,  H. 
C.  325,  2  5.  By  this  act  it  was  provided,  that 
"it  shall  not  be  lawful  for  any  bank  in  this 
State  to  deal  in  stocks  of  any  kind;  to  pur- 
chase and  hold  in  trust,  by  mortgage  or 
otherwise,  any  real  or  personal  estate,  except 
such  alone,  or  so  much  as  may  be  necessary 
for  the  proper  conducting  of  its  immediate 
affairs;  ana  at  no  time  to  exceed  $100,000 
in  value,"  ♦  ♦  ♦  Provided,  that  such  pro- 
hibition shall  not  prevent  any  bank  from 
taking  mortgages  or  other  liens  upon  land  or 
other  property  to  secure  debts  already  exis- 
ting: Held,  that  this  act  does  not  prevent  a 
bank  from  purchasing  at  sheriff's  sale,  real 
estate  sold  under  an  execution  in  favor  of  the 
bank,  and  based  on  a  debt  due  to  the  bank 
before  the  passage  of  the  act.  And  that 
wherever  a  corporation  has  the  power  to 
take  a  mortgage  or  lien  on  real  estate  to 
secure  the  payment  of  a  debt  due  it,  it  may 
purchase  the  land  on  which  the  mortgage 
or  lien  exists,  when  sold  at  a  judicial  sale 
to  satisfy  the  debt;  IngraJmm  v.  Sheed, 
1  G.  410. 

bO.  To  trarvfer  notes  to  pay  its  debts.  A. 
bank  has  power  to  transfer  a  promissory  note 
held  by  it.  to  one  of  its  creditors  in  payment  of 
a  debt  due  by  the  bank  to  him ;  Crocket  v. 
Foung.  1  8.  &  M.  241. 

81.  Assignmerds  for  the  benefit  of  creditors. 
The  Act  of  1840.  prohibiting  banks  from 
assigning  their  assets,  having  been  declared 
unconstituiional,  there  is  no  want  of  power  in 
a  bank  to  make  a  general  assignment  of  its 
assets  to  pay  its  creditors,  if  it  be  not  fraud- 
ulently made;  and  the  assignees  under  such 
an  assignment  would  hold  the  assets  in  pref- 
erence to  the  trustees  appointed  by  the  court 
rendering  judgment  of  lorfeiture  against  the 
bank,  after  the  assignment;  Montaomery  v. 
Galbraith,  11  S.  &  M.  5.55;  Marsh  v.  Man- 
deville,  6  C.  122 ;  Grand  Gulf  Bank  v.  StaJte^ 
10  8.  &  M.  428. 

And  a  bank  may  also  make  a  particular 
assignment  of  part  of  its  assets  to  pay  par- 
ticular creditors,  and  preferences  may  be 
given,  either  in  a  partial  or  general  assign* 
ment,  to  certain  creditors,  if  done  in  good 
faith.  Still  these  preferences  are  liable  to 
objection,  and  are  watched  with  jealousy, 
though  not  fraudulent  in  themselves ;  Arthur 
V.  Com'l  A-  R.  R.  Bank  of  Vicksburg,  9  8.  & 
M.  394. 

82.  Same.  When  the  deed  of  assignment 
made  by  a  bank  to  trustees  for  the  benefit 
of  its  creditors,  authorizes  the  trustees  to 
pledge  or  sell  any  of  the  property  or  effects 
conveyed,  including  the  issues  or  notes  of  the 
bank,  in  case  of  any  pressing  necessity  not 
otherwise  provided  for.  should  render  it  ne- 
cessary so  to  employ  said  bank  notes;  this 
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does  not  of  itself  render  the  deed  fraudulent 
Id  law.  Such  a  provision  is  not  un  improper 
appropriation  of  assets,  though  it  may  lead 
to  sucD  a  result.  If  the  power  be  improperly 
exercised,  so  as  to  amount  to  fraud  in  fact,  a 
court  of  chancery  may  check  and  control  the 
abuse  upon  the  applications  of  creditors  and 
stockholders;  Montgomery  v.  Galhraithj  II 
8.  &  M.  555. 

83.  Same.  And  it  is  no  objection  to  such 
general  assignment,  even  when  it  provides  that 
the  surplus,  afier  paying  debts,  shall  go  to 
the  stocKholders,  though  it  were  made  pending 
proceedings  by  quo  warranto  against  the 
bank,  and  with  the  view  of  preventing  the 
consequences  of  ^uh  a  judgment  on  the  as- 
sets of  the  bank;  Sta>te  v.  Com' I  Bank  of 
Manchester,  13  8.  &  M.  569. 

84.  Power  of  hank  to  assign  its  bills  and 
notes.  The  power  to  assign  negotiable  prom- 
issory notes,  is  not  essential  to  the  business 
of  banking,  and  does  not,  therefore,  pass  un- 
der a  charter  granting  banking  privileges  as 
an  implied  power ;  Payne  v.  Baldwin,  3  S.  A 
JJ.  661. 

And  when  no  express  power  to  assign 
such  notes  is  granted  in  the  charter,  the 
bank's  power  to  do  so  is  derived  from  the 
genera-l  statutes  authorizing  all  persons,  the 
legal  o^wners  of  notes  and  bills  to  assign  them ; 
"and  if  that  law  be  repealed,  the  power  of  the 
bank,  like  that  of  all  other  persons,  to  assign 
sncb  notes,  is  gone ;  76. 

b5.  Same :  Examples.  The  6th  section  of 
the  charier  of  the  Planters'  Bank,  granted 
the  power  to  the  bank  ''to  receive  and 
possess  lands,  goods,  chattels,  and  effects^ 
of  whatever  kind.  ♦  ♦  ♦  and  the  sume  to 
demise,  grant,  alien,  and  dis)  ose  of,"  but  this 
does  not  confer  the  power  to  assign  promis- 
sory notes.  The  word  "eCFects,"  though 
broad  enough  to  include  notes  in  its  significa- 
tion, yet  when  construed  with  reference  to 
the  context,  and  especially  with  the  ITth 
section  of  the  charter,  which  expressly  treats 
of  the  powers  of  the  bank  in  reference  to 
bills  and  notes,  and  does  not  mention  this 
power  of  assignment,  cannot  have  that  effect 
here ;  Payne  v,  Baldwin,  supra. 

And  the  power  is  not  granted  where  the 
charter  provides  that  the  bank  shall  have 
power  *Mo  purchase  and  possess  lands,  tene- 
ments, and  hereditaments,  and  personal  estate 
of  every  kind  whatever,  ♦  ♦  ♦  *  and 
to  sell  aud  dispose  of  the  same ; "  Mclntyre  v. 
Ingraham,  6  G  25. 

»6.  Eftct  of  making  contracts  ultra  vires. 
If  a  corporation  make  a  contract  which 
exceeds  its  powers  in  pnrt,  the  excess  only 
will  be  void;  Grand  Oulf  Bk  v.  Archer,  8 
8.  &  M.  151.  And  when  it  is  legal  in  part 
and  illegal  in  part,  that  which  is  legal  will  be 
good,  if  it  can  be  separated  frura  the  illegal 
part.  And  this  rule  is  applicable  when  the 
bank  takes  usury ;  Coml  B'k  of  Manchester 
V.  Nolan,  7  H.  508. 

6ee  CoRpoBATiON,  38. 
/ 

TV,    Interest  and  Usury  by  Banks. 
b7.  Effect  of  usury.    The  general  laws  of 


the  State,  in  force  at  the  time  of  the  charter 
of  a  bank,  apply  to  and  govern  its  transac- 
tions, just  as  they  do  natural  persons,  except 
so  far  as  these  general  laws  are  changed  by 
the  charter.  Eence,  when  no  provision  is 
made  in  the  charter  of  a  bank,  in  reference 
to  its  taking  usury,  if  the  bank  take  usury, 
the  effect  thereof  will  be  as  prescribed  in  the 
general  law,  viz :  a  forfeiture  of  the  interest 
(now,  however,  by  statute,  only  the  excess  is 
forfeited),  and  not  the  loss  of  the  whole  debt, 
for  thongh  the  contract  of  loan  be  illegal  as 
to  the  interest,  it  is  valid  as  to  the  principal, 
and  in  such  case,  that  which  is  legal  will  be 
sustained,  and  only  the  illegal  part  will  be 
bad.  This  rule,  as  to  the  separation  of  the 
legal  and  valid  part  of  a  contract  from  the  il- 
legal and  void,  is  as  applicable  to  corporations 
as  to  individuals.  It  is  only  when  the  contract 
is  wholly  foreign  to  the  purposes  of  the  cor- 
poration, that  it  would  be  wholly  void ;  Cornel 
B'k  of  Manchester  v.  Nolan,  7  H.  508 ;  Grand 
GuJfy.  Archer,  8  S.  &  M.  151. 

Aloreover,  it  is  now  well  settled  that  an 
inquiry  into  a  violation  of  its  charter  bv  a 
bank  or  other  corporation,  can  only  be  had 
in  a  direct  proceeding  for  that  purpose,  by 
the  State,  and  not  in  a  collateral  way  by  indi- 
viduals :  and  fi>r  this  reason,  if  the  corpora- 
tion make  a  contract  which  it  is  prohibited 
from  making,  it  is  no  defence  to  the  parties 
contracting  with  it,  if  they  have  received  the 
consideration  of  the  contract,  that  the  corpo- 
ration had  no  right  to  make  it ;  Grand  Grtdf 
Bank  v.  Archer,  8  S.  &  M.  151. 

88.  Effect  of  clause  fixing  interest  in  the 
cJiarter.  A  clause  in  the  charter  of  a  bank, 
which  authorizes  it  to  discount  at  a  specified 
rate,  notes  and  bills  having  less  than  twelve 
months  to  run,  does  not  fix  the  rate  of  inter- 
est which  may  be  collected  on  the  notes  or 
bills  so  discounted,  after  maturity,  if  they  be 
not  then  paid.  That  interest  will  be  regula- 
ted by  the  general  law,  or  the  contract  of  the 
parties  in  pursuance  of  it,  as  if  the  notes 
or  bills  were  made  between  other  parties  ; 
Chambless  v.  Robertson,  1  C.  302. 

See  Interest,  31  to  36. 

ZYI.    Assignment  of  debts  by  Banks,  under 
the  Act  of  1840.    H.  0.  325,  sec.  7. 

See  Bills  of  Exchange,  101  to  103,  and 
156,157. 

89.  Act  of  1840,  R.  a  325,  J  7.  The  7th 
section  of  this  act  is  as  follows:  "It  shall 
not  be  lawful  for  any  bank  in  this  State  to 
transfer,  by  endorsement  or  otherwise,  any 
note,  bill  receivable,  or  other  evidence  of 
debt;  and  if  it  shall  appear  in  evidence,  upon 
the  trial  of  any  action  upon  any  such  note, 
bill  receivable,  or  evidence  of  debt,  that  the 
snme  was  so  transferred,  the  same  shall  abate 
upon  the  plea  of  the  defendant." 

90.  Assignee  cannot  sue  on  assigned  debt. 
The  assignee  of  a  note  transferred  by  any 
bank  in  this  State,  since  the  passage  of  the 
Act  of  1840,  and  to  which  the  power  to 
assign  its  notes  was  not  granted  by  its  char^ 
ter,  either  expresftly  or  by  necessary  implica* 
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tion,  cannot  maintain  an  action  on  it  in  his 
own  name ;  Payne  v.  Baldwin  et  al,,  3  S.  & 
M.  661.  Nor  can  the  bank  maintain  a  suit 
on  a  note  it  has  thus  transferred,  whilst  the 
assignment  still  subsists.  Whether  upon  a 
re-transfer  to  the  bank,  by  the  assignee,  the 
bank  can  maintain  the  suit«  was  left  expressly 
an  open  question ;  Planters'  Bank  v.  Sharpe, 
4  S.  &  M.  17. 

91.  Defence  to  suit  by  assignee.  But  the 
defence  to  such  an  action  by  an  assignee  can 
be  made  only  by  plea  in  abatement ;  Lanier 
V.  Trigg.  6  S.  &  M.  641 ;  ConCl  Bk  of  Co- 
Iambus  v.  Thompson,  7  S.  &  .\l.  443;  Hazlip 
V  Leggett,  6  S.  <fe  M.  326,  citing  Planners' 
Bk  V,  SJiarpey  supra.  And  the  Act  of  1840 
being  for  the  benefit  of  the  debtors  of  the 
bank,  if  the  defendant  in  an  actiob  by  such 
assignee  fail  to  plead  the  assignment  in 
abatement,  it  will  be  a  waiver  of  the  defence, 
and  if  judgment  be  rendered,  it  will  be  dis- 
chargeable only  in  legal  tender ;  Com'l  Bk 
of  Columbus  V.  Thompson,  7  S.  &  M.  443. 

92.  Constitutionality  of  the  Act  o/ 1840. 
The  Supreme  Court  of  the  United  States  in 
Planters'  Bank  v.  Sharpe,  6  H.  S.  C.  R..  taken 
to  that  court  under  the  2.^th  section  of  the  Judi- 
ciary Act  of  1789,  having  decided  the  Act  of 
1840.  above  quoted,  to  be  an  constitutional, 
that  decision  is  conformed  to  by  this  court ; 
Grand  QuXf  Bank  v.  The  State.  10  8.  A  M. 
428 ;  Montgomery  y.Galbraith,  11 S.  A  M.  .')5.o ; 
and  in  these  cases  effect  was  given  to  a  gen- 
eral assignment  of  its  assets  by  a  bank,  even 
as  against  the  trustees  appointed  under  the 
Act  of  1843,  upon  the  rendition  of  a  judgment 
of  forfeiture  against  the  bank ;  S.  F.,  Marsh 
v.  MandeviUe,  6  C.  122. 

93.  Same,  But  in  McTntyre  v.  Ingraham,  6 
G.  25.  The  court  examined  a  bank  charter, 
as  to  the  question  whether  the  power  to 
assign  notes  and  bills  wus  granted  on  it,  and 
reached  the  conclusion  that  it  was  not,  and 
therefore  applied  the  Act  of  1840  to  an  assign- 
ment made  by  such  bank,  holding  that  it  did 
apply,  except  where  the  power  to  assign  was 
given  on  the  charter,  and  was  not  exercised 
solely  under  the  general  law  allowing  the 
assignment  of  such  notes. 

94.  Ejff'ect  of  equitable  assignment  after 
the  passage  of  the  Act  of  1840.  The  Act  of 
1840  also  required  banks  to  receive  their  own 
notes  in  payment  of  debs  due  them;  and 
when  a  note  was  made  payable  to  a  bank  after 
the  date  of  that  act,  it  will  be  considefed  as 
between  the  bank  and  the  maker,  that  that 
provision  of  it,  was  a  part  of  the  contract. 
And  so  if  the  note  be  transferred  by  the 
bank  so  as  to  vest  in  the  assignee  only  an 
equitable  title — the  legal  title  being  still  in 
the  bank,  a  court  of  eauity  will  give  relief  to 
the  assignee  only  to  the  same  extent  that  it 
would  give  relief  to  the  bank,  and  will  require 
payment  of  the  note  to  the  assignee  only  in 
the  notes  of  the  bank,  or  in  default  of  the 
makers  paying  in  that  currencv,  then  the 
highest  market  price  of  the  bank  notes  be- 
tween the  maturity  of  the  note  assigned,  and 
the  trial.    Whether  this  would  be  the  rule  at 


law  where  the  legal   title  was  transferred; 
Quaere  f    Raily  v.  Bacon,  4  C.  4.55. 

XVil.  IGscellaneoTis. 

94a.  Admissions  of  agent  evidence.  An 
account  proved  to  be  taken  from  the  books, 
or  to  be  m  the  handwriting  of  one  of  the  clerks 
of  the  bank,  whose  duty  it  was  to  moke  out 
such  accounts,  is  admissible  in  evidence  against 
the  bank  ;  Fomi^uet  v.  West  Fdiciano  R, 
R,  Co.,  6  H.  116. 

94  fe  Rigilit  to  sue:  Where  forfeiture  pro^ 
claimed  b^  the  governor,  A  bank  whose 
charter  has  been  declared  forfeited  by  a  pro- 
clamation of  the  governor,  under  the  Act  of 
1840.  H.  0.  326,  J  10,  may  nevertheless  sue 
for  and  recover  debts  due  to  it,  since  that  act 
expressly  authorizes  this  to  be  done,  notwith- 
standing the  forfeiture ;  Campbell  v.  Miss. 
Union  Bank,  6  H.  625. 

95.  SUrrendef^  of  charter.  It  seems  that  a 
majority  of  the  stockholders  of  a  bank  can- 
not surrender  its  charter  by  mere  resolution ; 
lb. 

96.  Fraud  in  otrganization  of  hank  In  nn 
action  by  a  bank  on  a  note  payable  to  itself, 
it  is  not  competent  for  the  defendant  to  defeat 
a  recovery  bv  showing  that  it  was  given  for 
stock  in  the  bank  and  that  there  was  fraud  in 
the  payment  of  the  stock  and  in  the  organi- 
zation of  the  bank ;  Smith  y,Mis8,  ff  Ala.  R: 
R.  Co..  6  S.  &  M.  179. 

97.  Too?  on  foreign  bank  lending  money 
here.  Under  the  Revenue  Act  of  1841,  which 
levies  an  ad  valorem  tv^x  on  all  money  loaned 
by  individuals  in  this  State,  a  foreign  bank 
lending  money  here  will  be  liable  to  be  taxed 
therefor — a  corporation  being  included  in  the 
term  individual ;  Bank  of  U,  S.  v.  The  Staie, 
13  S.  &  M.  326. 

98.  Agents  of  banks,  A  bank  necessarily 
transacts  all  its  business  through  agents 
having  separate  and  independent  duties  ;  it  is 
bound  by  the  acts  of  any  one  of  its  agents 
onlv  in  the  scope  and  sphere  of  his  duties, 
and  his  agency  extends  no  farther  than  that; 
and  hence  notice  to  one  of  the  agents,  of  a 
matter  not  within  the  scope  and  sphere  of  his 
duties  and  agency,  is  no  notice  to  the  bank,  nor 
to  its  other  agents;  Goodloe  v.  Godley,  13  S. 
&  M.  233. 

99.  Demand  on  bank.  Where  a  demand  is 
made  on  a  bank,  it  must  be  made  on  some 
legally  authorized  agent  of  the  bank  ;  Com'l 
Bank  of  Manchester  v.  Bonner,  13  S.  & 
M.  649. 

100.  Agencies  of  foreign  banks  in  the  State 
illegal.  Since  the  year  1840,  the  policy  of 
this  State  has  been  against  the  exercise 
within  its  limits  of  the  franchise  of  banking. 
The  Act  of  1841,  H.  0.  328,  prohibits  the 
issuing  of  bank  notes  in  this  State  to  circu- 
late as  money.  This  prohibition  extents  to 
the  establishment  of  agencies  here  by  foreign 
banks,  to  loan  their  notes  or  to  use  them  in 
the  discount  or  purchase  of  commercial 
paper,  and  any  such  contract  of  agency  is 
void,  including  the  bond  given  by  the  agent 
to  the  bank,  for  a  faithful  performance  of  his 
duties ;  and  a  stipulation  m  such  a  bond  to 
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tcconnt  for  the  mooey  the  agent  receives,  is 
also  illegal,  for  it  is  so  conneoted  with  the 
illegal  purchase  to  dispose  of  the  moDey  in 
this  State  in  violation  of  law,  and  the  stipula- 
tions in  the  bond  to  secure  the  performance 
of  that  illegal  purpose,  that  it  cannot  be  sep- 
arated from  them ;  Bank  of  Newbury  v.  Steg- 
o/i,41M.  142. 

101.  Custom  of  hanks.  See  Bills  op  Ex- 
change, &c,,  29,  39,  40a. 

§Hnh  gfuch^. 

1.  In  what  currency  payable :  Parol  proof. 
It  is  not  competent  to  prove  by  parol,  that  a 
check  payable  in  **  dollars  "  simply,  was  in- 
tended by  the  parties  to  be  pai.l  in  deprecia- 
ted bank  notes,  as  that  would  be  to  vary  a 
written  contract  by  parol ;  Pack  v.  Thomas, 

las.&M.u. 

2.  Notice  of  non-payment  of  check,  when 
necessary.  Bank  cnecks  are  not  governed 
by  the  same  rules  as  commercial  paper,  as  to 
demand  and  notice  of  non-payment.  They 
are  supposed  to  be  drawn  on  cash  deposits 
of  the  drawer,  and  if  not  paid,  it  is  considered 
that  the  cash  still  remains  to  the  drawer's 
credit  The  drawer  is  not  released  by  a 
failure  of  the  holder  to  give  notice  of  non- 
payment, even  if  he  had  reasonable  ground 
to  believe  it  would  be  paid,  or  had  a  cash  de- 
posit with  the  drawee  sufficient  to  pay  it.  He 
J8  released  by  a  failore  to  give  him  notice  of 
flon-pajment  only  to  the  extent  of  the  injury 
be  Las  received  thereby.  In  case  of  failure 
of  the  drawee,  then  proof  of  notice  of  non- 
payment is  necessary  to  rebut  the  presump- 
tion of  injury  arising  from  the  failure  ;  and 
when  the  drawer  has  no  funds  in  the  hands 
or  the  drawee  to  meet  the  check,  demand  and 
notice  are  necessary ;  lb, 

I.  Assignee  in  bankruptcy,  and  assignment  to  and  by 

him I 

II.  Jurisdiaion  of  U.S.  and  Sute  Court  in  cases  of 

bankruptcy 7 

III.  Liens  attaching  before  bankruptcy xo 

IV.  Discharge  and  its  effects 13 

V.  Fraudulent  conveyances  by  bankrupts 2a 

VI.  Bankruptcy  of  partner 23 

»U.  Miscellaneous 27 

[iVo/e.— The  cases  digested  under  this  title 
we  decisions  nnder  the  Act  of  Congress  of 

1B41.| 

^  Aflsignee  in  bankniptoy,  and  assignments 

to  and  by  him. 
.  1.  His  title.  By  the  mere  act  of  adjudica- 
tion of  bankruptcy,  the  assignee  is  invested 
*>'h  all  the  rights  of  property  of  the  bank- 
^pt,  and  he  can  maintain  any  action  thereon 
^Mtthe  bankrupt  could.  But  liis  rights  are 
?^^  superior  to  the  righls  of  the  bankrupt, 
'^'Jtthe  same;  Porter  v.  Douglass,  5  C.  379; 
/l%v.  Commercial  Bank  if  NO,,  5  G. 
^'1;  «.  P.,  Wilson  V.  McElroy,2  S.  &  M. 
^^^]  Anderson  v.  Miller,  7  S.  &  M.  586.  See 
j^  22,  as  to  power  of  assignee  to  sue  for 
and  recover  property  fraudulently  assigned 
b)  the  bankrupt. 


2.  Assignment  by.  And  having  no  other 
right  or  title  than  was  vested  in  the  bank- 
rupt, he  can  convey  no  other  to  an  assignee 
under  him ;  and  hence,  if  the  bankrupt  only 
had  an  equitable  title  to  property,  a  transfer 
or  sale  of  it  by  the  assignee  will  convoy  only 
an  equity ;  Wilson  v.  McElroy,  supra.  And 
so  if  the  bankrupt  return  in  his  schedule  of 
assets  a  judgment  rendered  in  his  favor,  and 
he  assignee  sell  it  to  another,  who  has  not 
notice  of  a  transfer  of  it  by  the  bankrupt 
before  his  bankruptcy,  the  prior  transferree 
will  have  the  superior  title;  the  sale  by 
the  assignee  conveying  no  title  but  what  is 
in  the  bankrupt  at  the  time  of  his  declaration 
as  such ;  Anderson  v.  Miller^  supra, 

3  Form  of  assignment  to.  It  a  note  pay- 
able to  the  bearer  be  a  part  of  the  assets  of 
a  bankrupt,  a  formal  assignment  of  it  in  writ- 
ing by  the  assignee  is  unnecessary ;  delivery 
alone  is  sufficient,  as  in  a.«signments  of  such 
notes  by  other  parties;  Arnold  v.  Leonard, 
12  S.  &  M.  258. 

4.  May  assign  to  the  bankrupt  if  he  pur- 
chase. A  certificated  bankrupt  who  has  made 
a  surrender  of  his  estate,  including  debts  due 
him,  may  lawfully  purchase  from  his  assignee 
any  of  these  effects  or  debts,  and  maintain 
an  action  therefor;  and  though  such  transfer 
may  look  suspicious,  yet  it  cannot  affect  the 
bankrupt's  right  to  sue,  unless  upon  proof  of 
fraud  in  fact;  lb. 

6.  Proof  of  appointment  of  assignee.  And 
in  an  action  by  the  purchaser  from  an  as- 
signee in  bankruptcy  to  recover  the  property 
so  purchased,  it  is  competent  to  prove  iho 
acts  of  the  assignee  without  producing  the 
record  of  his  appointment ;  so  far  as  the  in- 
terests of  the  public  are  concerned,  and  the 
rights  of  third  parties,  proof  that  he  acted  as 
assignee  is  sufficient ;  lb. 

n.  Jniisdiotdon  of  U.  S.  and  of  State  conrts 
in  oases  of. 

7.  Jurisdiction  of  U.  S.  District  Court  as  to 
lienn,  'i'he  U  8.  District  Court  having  the 
jurisdiction  of  the  proceedings  in  bank- 
ruptcy of  a  bankrupt,  has  also  lurisdiction 
over  liens  and  encumbrances  on  the  property 
of  the  bankrupt;  and  the  assignee,  may,  in 
that  court',  compel  a  foreclosure  of  mortgages, 
and  the  enforcement  and  adjustment  of  liens 
generally,  on  the  bankrupt's  estate,  so  as  to 
ascertain  and  distribute  properly  the  bank, 
rupt's  assets;  Russell  v.  Cheatham,  S  8,  & 
M.  703. 

8.  Jurisdiction  of  State  courts  as  to  liens. 
But  the  Act  of  Congress  does  not  neces- 
sarily withdraw  from  the  State  conrts  juris- 
diction over  lieis  acquired  on  the  bankrupt's 
estate  before  bankruptcy.  The  State  courts 
may  enforce  these  liens  according  to  State 
laws,  unless  the  Bankrupt  court  interfere 
and  assume  exclusive  jurisdiction  thereof,  by 
injunction  against  the  creditor  holding  the 
lien ;  and  this  interference  will  not  take  place, 
unless  a  case  exists,  where  such  interposition 
is  necessary  for  the  benefit  of  the  general 
creditors.  When  the  Bankrupt  court  does 
inlerfere,   however,   its   judgment    is    final; 
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Russdl  V.  Cheatham,  supra.  And  if  a  yidg- 
ment  lien  be  acquired  in  a  State  court  against 
a  bankrupt  before  declaration  of  bankruptcy. 
It  may  be  enforced  afterwards  by  ifasuing  and 
levying  the  execution;  Russd  v.  Cheatham, 
supra;  Talhert  v.  Mdton,  9  S.  &  M.  9.  And 
so,  if  a  lien  be  acquired  by  the  service  of  nn 
attachment  before  the  declaration  in  bank- 
ruptcy, the  State  court  will,  notwithstanding 
the  declaration  in  bankruptcy,  proceed  to  give 
it  effect;   Tre//«  v.  Brander,  10  8.  &  M.  348. 

9.  Jurisdiction  cw  to  fraudulent  convey- 
ance by  bankrupt.  And  a  creditor  of  a 
bankrupt  who  has  a  lien  by  judgment  prior 
to  the  bankruptcy,  may  (when  he  has  not  re- 
ceived a  pro  rata  dividend  from  the  bank- 
rupt's assets),  after  the  bankrupt's  discharge, 
proceed  in  a  State  court  to  set  aside  a 
fraudulent  conveyance  made  by  the  bank- 
rupt, and  subject  the  property  po  assigned  to 
the  payment  of  his  debt;  Wooten  v.  Clarke 
1  0.  75 ;  Edwards  v.  Gibbs,  10  G.  166. 

m.  Liens  attaching  before  Bankrnptoy. 

10.  Liens  preserved.  Under  the  Bankrupt 
Act  of  1841,  all  liens,  including  those  cre- 
ated by  service  of  attachment,  existing  on  a 
debtor's  property  at  the  time  he  is  declared 
a  bankrupt,  are  preserved ;  Wdls  v.  Brander ^ 
10  S.  &  M.  348.  And  that  judgment  and  at- 
tachment liens  may  be  enforced  in  the  courts 
in  which  they  were  created.     See  ante,  8, 

11.  Preserved  as  to  tJie  property,  even  after 
bankrupts  discharge.  And  under  that  clause 
of  the  act,  which  provides  **that  nothing  in 
this  act  shall  be  construed  to  annul,  destroy, 
or  impair,  any  lawful  rights  of  married  wo- 
men or  minors,  on  any  liens,  mortgages,  or 
other  securities,  on  property  real  or  per- 
sonal," a  mortgage  or  lien  is  preserved  in 
full  force,  as  to  the  property  on  which  it  at^ 
tached.  notwithstanding  the  bankrupt's  per- 
sonal discharge  from  liability  for  the  debt; 
Bush  V,  Coopery  4  C.  599. 

12.  Ejff'ect  of  expiration  of  the  lien  on  rights 
of  assignee.  The  liens  were  preserve«l  as  be- 
fore stated,  but,  subject  to  these  liens,  the 
property  is  vested  in  the  assignee,  and  when, 
by  the  operation  of  the  State  law  under  which 
they  were  created,  the  liens  ceased  to  have 
operation  (as  in  case  of  bar  by  the  stsitute  of 
limitations),  then  the  assignee  took  the  prop- 
erty exempt  from  the  liens,  and  held  it  for 
the  benefit  of  the  general  creditors  ;  Bruner 
V.  Sherley,  5  C.  407. 

17.    Discharge  and  its  Effects. 

13.  Disdiarge  ofhutband  as  to  wif€s  debt. 
The  discharge  in  bankruptcy  of  the  husband, 
would  be  a  bar  to  an  action  at  law  against 
him  and  his  wife,  to  recover  a  debt  created 
by  the  wife  dum  soba;  but  it  would  not  be  a 
release  or  discharge  of  the  liability  of  the 
wife  for  the  debt,  for  the  recovery  of  which  the 
creditor  might  still  proceed  in  equity.  And 
it  would  be  no  obstacle  to  such  a  bill,  that  a 
judgment  had  been  rendered  for  husband  and 
wife,  in  an  action  at  law  for  the  same  debt, 
upon  his  plea  of  bankruptcy;  Dickson  v. 
MiUer,  11  S.  &  M.  594. 


14.  On^y  rdea^es  from  debts  provable  un' 
der  the  act.  A  discharge  under  the  Bankrupt 
Act  of  1841,  is  a  release  only  from  liabilitiis 
which  were  provable  under  that  act.  and  the 
plea  of  the  debtor  setting  up  his  discharge, 
must  aver  that  the  claim  sued  on  was  so 
provable;  Hayes  v.  Flowers,  3  C.  169. 

15.  Covenant  of  warranty  of  title  to  land 
not  provable.  A  covenant  of  general  war- 
ranty of  title  to  land  by  the  grantor,  is  not 
provable  as  a  debt  against  the  covenantor, 
under  the  Act  of  1841,  and  a  discharge  of 
the  covenantor  under  that  act,  does  not 
release  him  from  liability  on  his  covenant; 
Bnrrus  v.  Wilkinson,  2  6.  537 ;  Bush  v. 
Cooper,  4  C.  599.  And  when  a  mortgagor 
makes  such  a  covenant,  though  he  be  released 
by  his  discharge  from  the  mortgage  debt, 
he  is  not  released  from  his  covenant,  and 
hence  he  cannot,  after  his  discharge,  purchase 
the  mortgaged  property  nnder  a  lien  or 
encumbrance  prior  to  his  mortgage,  and  hold 
it  against  the  mortgagee ;  Bush  v.  Cooper^ 
supra. 

16.  May  be  waived,  A  discharge  in  bank- 
ruptcy is  a  personal  privilege  of  the  bankrupt, 
and  may  be  waived  by  him,  and  hence  if  the 
second  endorser  of  a  bill  or  note,  notwith- 
standing his  discharge,  pay  the  debt,  he  may 
recover  against  the  first ;  Bowman  v.  Pope 
4  G.  94.  And  so  if  after  his  discharge  ne 
permit  a  judgment  to  be  rendered  against 
nim  upon  a  contract  from  which  his  discharge 
released  him,  this  is  a  waiver  of  the  privilege, 
and  he  cannot  afterwards  be  permitted  to  rely 
on  his  discharge,  in  bar  of  a  suit  in  equity  to 
enforce  the  judgment ;  Marsh  v.  Mandeville, 
6  0.  122.  But  if  the  judu^ment  were  ren- 
dered against  the  bankrupt,  pending  the  pro- 
ceedings in  bankruptcy,  and  before  the  final 
discharge,  he  will  be  relieved  from  it  by  the 
discharge ;  McDonald  v.  Ingraham,  1  G. 
389. 

17.  Effect  of  subsequent  promise  to  pay  a 
debt  rdeased  by  discharge.  Whether  a  sub- 
sequent promise  to  pay  a  debt,  fi;om  which  a 
bankrupt  is  discharged,  is  binding  on  the 
bankrupt;  Queers f  Prewett  v.  Caruthers, 
12  8.  &  M.  491.  But  if  such  promise  be 
binding,  it  must  be  of  the  most  unequivoca- 
ble  character;  a  vague  or  conditional  promise 
will  not  do ;  and  loose  declarations  made  by 
the  bankrupt  to  third  persons  to  the  effect  of 
his  having  promised  the  creditor  to  pay  the 
debt  to  him,  will  not  be  sufficient  to  establish 
the  promise ;  such  declarations  afford  some 
ground  for  a  presumption  that  a  promise  has 
been  made,  but  of  themselves  they  do  not 
amount  to  a  promise  ;  D).  It  is,  however,  now 
settled  that  a  bankrupt  is  under  a  moral  ohli- 
gation  to  pay  his  debts,  although  the  legal 
remedy  of  nis  creditors  be  barred  by  his  cer- 
tificate ;  consequently  the  law  will  give  effect, 
not  only  to  a  new  contract  founded  on  a  debt 
contracted  before  bankruptcy,  but  also  to  an 
express  and  distinct  promise  to  pay  such  debt 
made  by  the  bankrupt,  without  any  new  con- 
sideration, either  after  the  issuing  of  the  com- 
mission and  before  final  discharge,  or  aftpr 
the  final  discharge,  and  this  though  the  debt 
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were  provable  under  the  commission ;  Mc^ 
WiUie  V.  Kirkpatrich  6  (J.  802,  overruling, 
Rice  T,  Maxwell,  13  S.  &  M.  289,  where  it  was 
held  that  a  subsequent  promise  to  pay  a  debt 
from  which  ti-.e  bankrupt  is  discharged,  is 
without  consideration  and  void.  If  the  pro- 
mise be  to  pay  the  debt  when  the  bankrupt  is 
able,  it  devolves  on  the  creditor  (seeking  to 
recover  on  the  promise  to  show  the  ability  of 
the  defendant  to  pay ;  La  Tourette  v.  Price, 
6  C.  702. 

18.  Same :  Where  the  promise  is  to  buy 
off  creditors^  opposition  to  the  discharge.  But 
if  a  note  be  given  by  an  applicant  for  a  dis- 
charge in  bankruptcy  to  secure  a  debt,  upon 
the  condition  that  the  creditor  will  not  oppose 
his  discharge,  the  contract  is  against  pub- 
lic policy  and  void,  though  it  were  executed 
after  the  discharge  was  actually  granted ; 
Rice  V.  Maxwell  13  S.  &  M.  289. 

19.  What  discharges  the  bankrupt.  It  is 
the  final  discharge  and  certificate  which  dis- 
charges a  bankrupt  from  his  debts ;  Hayes  v. 
Fiower,  3  C.  169. 

20.  Debtor  proving  his  debt  and  receivina 
dividend,  cannot  impeach  discharge.  The  5th 
section  of  the  Bankrupt  Act  of  1841,  provides 
"that  all  creditors  coming  in  and  proving 
their  debts  under  such  bankruptcy,  in  the 
manner  hereinafter  prescribed,  the  same  being 
honafid^  debts,  shall  be  entitled  to  share  in 
the  bankrupt's  property  and  effects  pro  rata, 
and  DO  person  commgand  proving  his  debt  or 
other  claim,  shall  be  allowed  to  maintain  any 
suit  at  law,  or  in  equity  therefor,  but  shall  be 
deemed  thereby  to  have  waived  all  right  of 
action  and  suit  against  such  bankrupt,  and  all 
proceedings  already  commenced,  and  all  un- 
satisfied judgments  already  obtained  thereon, 
phall  be  deemed  to  be  surrendered  thereby." 
This  section  is  a  bar  to  any  creditor  so  prov- 
ing his  claim  and  receiving  his  dividend  there- 
for, from  bringing  any  suit  after  the  discharge 
to  impeach  it  for  fraud ;  Buckner  v.  Calcote, 
6  C.  432. 

21.  Statute  of  limitations  on  bill  to  impeach 
discharge.  As  to  the  effect  of  the  statute  of 
limitations  on  a  bill  to  impeach  a  bankrupt's 
discharge  for  f/aud, 

See  LiuiTATioK  of  Actions,  105,  106,  107, 
108.  109. 

V.  Frandillent  Oonveyanoes  by  Bankrupt. 

22.  Power  of  assignee  in  respect  to.  Un- 
der the  Bankrupt  Act  of  1841,  the  assignee 
in  bankruptcy  was,  by  the  mere  act  of  adjudi- 
cating the  party  a  bankrupt,  invested  with  all 
the  rights  of  property  of  the  bankrupt,  and 
the  assignee  could  maintain  any  action  which 
the  bankrupt  could  have  maintained  before 
he  was  adjudicated  a  bankrupt.  His  rights 
were  however  not  superior  to,  but  the  same 
only  as  the  bankrupt's  ;  and  hence  where  the 
bankrupt  has  made  a  fraudulent  conveyance 
of  his  property  before  the  bankrupt  act  was 
passed,  the  conveyance  being  good  as  to  the 
bankrupt  it  is  good  also  as  to  the  assignee ; 
since  this  transaction,  having  taken  place  be- 
fore the  passage  of  the  bankrupt  act,  could 
not  come  within  the  operation  of  the  2d  sec- 


tion thereof,  which  avoided  sales,  conveyan- 
ces, payments,  &c.,  made  in  contemplation  of 
bankruptcy.  And  in  such  a  case  it  is  not  the 
duty  of  the  bankrupt  to  return  in  his  sched- 
ule of  assets,  property  so  fraudulently  con- 
veyed before  the  passage  of  the  act,  though 
the  conveyance  was  made  for  the  benefit  of  his 
wife,  and  the  propertv  still  remains  in  posses- 
sion of  himself  and  wife  ;  Porter  v.  Douglass, 
ft  C.  379 ;  S.  P.,  Abbey  v,  Com'L  Bk  of  N.  0., 
5  G.  571.  But  the  rule  would  have  been  differ- 
ent, if  the  conveyance  had  been  made  after 
the  passage  of  the  act ;  Id, 

22a.  Vested  remainder  must  be  included 
in  acheduh.  The  willful  omission  from  his 
schedule  by  a  bankrupt,  of  his  interest  in  a 
vested  estate  in  remamder  to  take  effect  in 
possession  after  the  termination  of  a  preced- 
ent life  estate,  is  such  a  fraud  as  will  vitiate 
his  dishargo;    Edwards  v.  Gibbs,  10  G.  166. 

YL  Bankniptoy  of  Partners. 

23.  Bankruptcy  of  one  partner:  Suit  in 
such  case.  Where  one  of  several  partners  be- 
come ban!%rupt,  his  title  in  the  partnership 
property  vests  in  his  assigner  and  not  in  his 
solvent  partners;  and  in  such  cases  an  action 
eannotbe  maintained  in  the  partnership  name, 
on  a  security  payable  to  the  partnership ;  it 
should  be  brought  in  the  names  of  the  solvent 
partners  and  of  the  assignee.  And  the  objec- 
tion may  be  made  under  the  general  issue. 
Sims  V.  Ross,  8  S.  &  M.  557 ;  S.  P.,  Burros  r. 
Fisher.  5  C.  418. 

24.  Several  firms;  Inditidtml  bankrupts  ; 
balances  due  by  one  firm  to  another.  Tuere 
were  three  firms,  X.  Y.  &  Z.,  all  composed  of 
the  same  three  members,  and  all  engaged  in 
the  same  business.  One  firm  was  domiciled  in 
New  Orleans,  one  at  Natchez,and  one  at  Ya- 
zoo City,  and  at  each  of  these  places  one  of 
the  members  resided  and  conducted  the  busi- 
ness there.  One  of  the  members  died,  and 
the  other  two  being  insolvent,  each  for  him 
self  and  as  an  individual,  applied  to  be  dis- 
charged as  a  bankrupt.  The  partner  at  New 
Orleans,  returned  in  his  schedule  of  assets 
of  the  firm  X.  (domiciled  there),  a  balance  of 
$320,000,  due  by  the  firm  Y.,  at  Natchez,  and 
$200,000  due  by  the  firm  Z.,  at  Yazoo  City. 
'J'hese  balances  were  sold  by  the  assignee  of 
the  partner  at  New  Orleans,  and  purchased 
by  0.,  who  proved  the  same  against  the  es- 
tate of  the  member  at  Natchez  and  the  firm 
Y.,  and  received  a  dividend  thereon.  After- 
wards C.  who  had  purchased  the  claim  from 
O.,  brought  this  bill  in  chancery  to  collect  the 
debt  from  the  two  discharged  bankrupts,  set- 
ting up  that  their  discharges  were  fraudulent : 
Held, 

1st  That  these  balances  retruned  by  the 
member  at  New  Orleans,  as  due  to  firm  A.  by 
the  firms  Y.  and  Z.,  of  all  which  firms  he  was 
a  member,  did  not  constitute  such  a  debt 
against  Y.  and  Z.,  as  would  authorize  the 
purchaser  of  them  to  assail  his  discharge ; 
that  the  purchaser  only  got  the  right  by  nis 
purchase,  which  the  firm  at  New  Orleans  had 
against  the  others,  viz. :  the  surplus  remaining 
alter  paying  all  their  debts ;  and   as  all  the 
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firms  were  insolvent,  there  was  no  surplus, 
and  therefore  no  right  passed  to  the  pur- 
chaser. 

2d.  That  the  member  at  New  Orleans  in 
returning  the  balances  in  his  schedule,  re- 
turned only  his  interest  in  them,  and  did  not 
return  them  as  debts  due  by  him.  but  only 
as  part  of  the  assets  of  his  estate,  and  when 
the  sale  was  made  by  his  assignee,  only  his 
interest  in  these  balances  passed,  and  not  his 
liability  on  them. 

3d.  That  as  the  member  at  New  Orleans 
did  not  apply  for  a  discharge  on  behalf  of  the 
firm  X.  (domiciled  there)  but  only  as  an  in- 
dividual to  be  released  of  his  individual  debts, 
and  also  of  his  liabilities  as  a  member  of  firms 
X.,  Y.,  and  Z.,  a  general  order  of  the  Bankrupt 
Court,  authorizing  the  assignee  of  such  mem- 
bers to  sell  his  assets,  did  not  authorize  a 
sale  of  the  assets  of  the  firm  X.  That  it  re- 
quired a  special  order  for  that  purpose,  so  as 
to  divest  the  interest  of  the  other  partners ; 
and  the  power  of  that  assignee  to  sell  the  in- 
terests of  the  other  partners,  being  an  extra- 
ordinary one,  it  was  incumbent  on  the  pur- 
chaser to  show  it,  and  the  power  not  being 
shown,  it  was  to  be  presumed,  that  he  was 
not  the  purchaser  of  the  other  two-thirds  in- 
terest belonging  to  the  other  partners ;  and 
.the  fact  that  the  two  surviving  partners  (viz., 
the  members  at  New  Orleans,  and  at  Nat- 
chez) were  bv  private  agreement  between 
themselves  taking  the  benefit  of  the  bank- 
rupt law  in  concert,  made  no  difference  in 
this  respect,  it  not  being  shown  that  the 
Bankrupt  Court  acted  on  such  agreement; 
and  if  the  agreement  could  have  had  the 
effect  contended  for  (viz.,  of  making  the 
order  of  sale  apply  to  the  partnership  in- 
terest), then  the  member  at  Natchez  could 
object,  that  as  the  surrender  of  his  interest 
in  the  balances,  was  based  on  the  idea,  that 
therefor  he  was  to  be  discharged  from  liabil- 
ity on  them,  his  said  interest  could  not  be 
used  to  prevent  the  very  object  for  which  the 
surrender  was  made ;  Buckner  v.  CcUcote,  6 
C.  432. 

25.  Same :  When  balance  due  by  one  firm, 
assets  to  creditors  of  the  other.  Where  there 
are  several  firms  and  they  are  entirely  sepa- 
rate and  distinct,  a  debt  due  upon  distinct 
dealings  from  one  firm  to  the  other,  is,  as  to 
the  creditors  of  the  latter,  considered  as  as- 
sets of  the  latter,  and  a  trust  fund  for  the 
payment  of  the  creditors  who  have  dealt 
with  it ;  and  snph  creditors  in  case  of  the 
bankruptcy  of  the  firms  are  entitled  to  prove 
their  claim  against  the  debtor  firm  in  vir- 
tue of  their  claim  as  creditors  of  the  cred- 
itor firm — the  firms  being  considered  as  dis- 
tinct for  the  purpose  of  distributing  their 
iissets  among  their  respective  creditors ;   7^. 

20.  Wlien  the  foregoing  nde  applies.  'I  he 
above  rule  for  the  administration  of  assets, 
only  applies  in  the  following  circumstances  : 

ist.  ihe  firms  must  not  only  be  separate 
and  distinct,  but  there  must  be  some  of  the 
members  belonging  to  one  of  the  firms,  either 
actually  or  in  law  as  to  the  rights  of  creditors, 
who  do  not  belong  to  the  other ;  or 


2d.  When  all  the  firms  are  composed  of  the 
same  members,  not  only  the  firms  but  the 
**  trades"  must  be  separate  and  distinct ;  or 
otherwise  they  will  be  considered  merely  as 
one  partnership,  arranging  diff'erent  concerns 
belonging  to  them  in  aifferent  ways ;  e.  g,^  if 
all  be  engaged  in  the  same  general  business 
as  **  cotton  factors, "  though  at  different  . 
points,  and  under  different  names,  and  though 
the  books  of  each  be  kept  entirely  separate 
and  distinct,  the  rule  will  not  apply ;  and 

3d.  The  rule  applies  only  where  aU  the 
partners  are  included  in  the  same  general 
commission,  and  all  the  estates  are  under  ad- 
ministration in  the  same  bankrupt  court;  for 
when  that  is  not  the  case,  the  mdividual  in- 
terest of  the  bankrupt  partner  only  passes 
to  his  assignee,  which  interest  is  but  a  right 
to  have  an  account  taken  to  (ret  his  share  of 
the  surplus,  if  there  be  any.  lb. 

27.  Extent  and  eff'ect  of  the  rule.  And 
when  this  rule  is  applied,  it  gives  merely  a 
right  to  the  assignee  of  the  creditor  firm  to 

Srove  against  the  debtor  firm,  the  balance 
ue  from  the  latter  to  the  former,  and  receive 
a  dividend  thereon  for  distribution  among  the 
creditors  of  the  creditor  firm ;  and  when  these 
avails  have  been  received,  the  object  of  the 
equitable  rule  is  accomplished,  and  it  can  be 
used  no  further,  and  for  no  other  purpose ;  76. 

Tn.  Hiscellaneoiis. 
27a.  Declaration  of  bankruptcy :  Effect. 
The  mere  declaration  of  bankruptcy  is  but  an 
incipient  step  in  the  proceeding  for  a  final  de- 
cree, and  is  not  evidence  of  the  transfer  of  all 
the  bankrupt's  assets  under  the  act  of  Con- 
gress ;  Wells  V.  Drander,  10  S.  &  M.  348 ;  it 
does  not  discharge  the  bankrupt  from  his 
debts;  that  is  done  by  the  final  discharge. 
McDonald  v.  Ingraham,  1  G.  389 ;  Hayes  v. 
Flowers.  3  C.  169. 

28.  Equity  will  not  aid  fraudident  bank- 
rupt. A  court  of  equity  will  not  aid  a  bank- 
rupt to  enforce  a  judgment  recovered  in  his 
own  name  prior  to  his  bankruptcy,  and  which 
he  failed  to  return  in  his  schedule  of  assets ; 
Planters*  Bank  of  Tenn.  v.  Conger,  12  ci.  & 
M.  627. 

29.  Power  of  bankrupt  to  purchase  his  own 
assets.    8ee  ante,  4. 

30.  Construction  of.  The  Bankrupt  Act  will 
be  construed  by  the  State  courtis.  in  accord- 
ance with  the  decisions  of  the  United  States 
courts ;  Russell  v.  Cheatham^  8  S.  &  M.  703. 


1.  Legitimaiion  by  subsequent  marriage. 
Bastards  are  not  **  children  "  in  the  sense  of 
the  statute  of  distribution.  They  have  no  in- 
heritable blood  ;  but  by  the  statute  of  1821, 
H.  C  502,  art.  3,  a  bastard  is  rendered 
legitimate  by  the  subsequent  marriage  of  the 
parents,  and  the  acknowledgment  of  him  by 
the  man ;  Porter's  Heirs  v.  Porter,  7  tf .  106. 

2.  Same:  Conflict  of  laws :  Effect  of  for- 
eign marriage  and  acknowledgment.  But  it 
is  a  settled  principle  that  the  status  of  a  per 
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8on  as  to  legitimacy  or  otherwise,  is  to  be 
determined  by  the  law  of  the  coiiniry  where 
the  status  had  its  origin.  Hence,  a  subse- 
quent marriage  of  the  parents  of  a  bastard, 
and  their  acknowhedgment  of  him  taking 
place  in  a  foreign  state,  which  was  also  the 
place  of  the  birth  of  the  bastard,  will  not, 
upon  the  removal  of  the  parents  and  bastard 
here,  have  the  effect  to  render  him  legiti- 
mate, if  sttch  effect  did  not  follow  by  the  laws 
of  80ch  foreign  state,  'llie  character  there 
impressed  on  him  will  follow  him  everywhere  ; 
Smith's  V.  K^ly's  Heirs,  1  C.  167. 

3.  Their  right  to  inherit  under  A  ct  of  1846, 
R.  C.  501,  -arL  2.  This  act  provided,  that 
the  Circuit  and  Chancerv  Courts  should  have 

{)ower,  on  the  petition  of  any  person,  to  make 
egitimate  any  of  his  offspring  not  .born  in 
lawful  wedlock  ;  and  it  also  provided,  in  sec- 
tion 4,  that  "hereafter  all  illegitimate  chil- 
dren shall  inherit  the  property  of  their  moth- 
ers, and  from  each  other,  as  children  of  the 
half  blood,  accocding  to  the  statute  of  distri- 
bntioo,"  &C.  This  act  was  held  to  be  an 
innovation  on  the  common  law,  and  therefore 
to  be  construed  stricily,  and  that  it  did  not 
remove  any  disability,  or  confer  any  right  on 
illegitimates  except  such  as  are  specially 
mentioued  in  it.  And  consequently,  that  the 
legitimate  children  of  a  bastard  who  died 
before  the  passage  of  the  act,  are  not  enti- 
tled to  inherit  the  estate  of  their  illegitimate 
uncle  or  aunt,  dying  after  the  date  of  the 
act;  Edwards  v.  Gaulding,  9  G.  118. 

4.  Evidence  to  prove  j^atemity  of  bastard. 
In  a  case  of  bastardy,  the  mother,  if  intro- 
duced to  prove  the  paternity  of  the  child, 
may  be  asked  on  cross-examination  if  she  did 
not  have  sexual  intercourse  with  other  men 
about  the  period  of  conception ;  but  she  can- 
not, for  the  purpose  of  attacking  her  credi- 
bility, be  interrogated  as  to  her  want  of  chas- 
tity at  other  times;  Anonymous  Case,  8  G.  54. 

5.  Same:  Testimony  qf  experts.  And  in 
such  a  case  it  is  incompetent  to  show  by  the 
testimony  of  professional  persons,  in  impeach- 
ment of  the  ^mother's  testimony,  that  it  is 
highly  improbable  that  impregnation  can  be 
produced  by  the  first  act  of  coition ;  lb, 

6.  Proof  of  bastardy  when  mother  is  mar^ 
ried,  A  child  born  after  marriage,  and  durinji^ 
the  hnsband^s  life,  is  presumed  to  be  legiti- 
nate;  and  anciently,  this  presumption  could 
not  be  rebutted  except  by  proof  that  the  hus- 
band was  impotent,  or  that  he  was  beyond 
the  four  seas  during  the  whole  period  of  con- 
c»'ption  and  gestation.  This  rule,  however, 
has  been  relaxed,  and  the  presumptions  may 
be  rebutted  by  showing  that  the.  husband  had 
no  opportunity  of  intercourse,  and  the  jury 
are  to  infer  from  all  the  evidence  whether  the 
intercourse  did  take  place  or  not.  Hence, 
where  in  an  answer  to  a  petition  by  the  hus- 
band claiming  the  guardianship  of  the  child, 
the  paternity  of  the  petition  is  denied  upon 
the  ground  of  non-intercourse,  the  birth  aur- 
ing  the  marriage  being  admitted,  it  is  incum- 
bent on  the  defendant  to  rebut  the  presump- 
tion of  legitimacy  by  proof  showing -non-in- 
Itrcourse;  HeiTing  v.  Goodson,  43  M.  392. 


J§tqut&i  to  ^hildnti. 


See  Leo  ACT,  1. 

1.  Construction  of.  If  a  contrary  intention 
do  not  appear  on  the  face  of  the  will,  the 
rule  is  that  when  a  gift  is  made  to  the  chil- 
dren of  several  persons,  as  a  gift  to  the  chil- 
dren of  A.  and  B.,  or  to  the  children  of  A. 
and  the  children  of  B.,  they  take  per 
capita,  and  not  per  stirpes;  Nichols  v. 
Defiiny,  8  G.  59  (citing  2  Jarm.  on  "Wills, 
iii. ;  Weld  v.  Bradly,  2  V  erm.  705 ;  Lugan  v. 
Harmtin,!  Cox,  2o0;  10  Ves.,  Jr.  166;  8 
Ves.,  Jr.  604;  1  Beav.  607;  Ex  parte  Leith, 
1  Hill  Chy.  R.  153). 

2.  Same:  Remainder  to  children.  Where 
a  remainder  is  limited  to  the  children  of  the 
tenant  of  the  particular  estate,  or  to  the 
children  of  anv  other  person,  the  gift  em- 
braces not  only  the  children  living  at  the 
testator's  death,  but  all  who  may  subse- 
quently be  born  before  the  period  of  distri- 
bution ;  Ik,  (citing  2  Jarm.  on  Wills,  iii). 

1,  Right  of  trespctsser  to.  No  man  ought 
to  be  entitled  to  the  extraordinary  benefits 
of  a  bona  fide  possession  of  land,  unless  he 
entered  and  improved,  in  a  case  which  ap- 
peared to  him,  after  diligent  and  faithful  in- 
quiry, to  be  free  from  suspicion.  There  is 
no  moral  obligation  which  should  compel  a 
man  to  pay  for  improvements  on  his  own 
land  which  he  never  authorized,  and  which 
originated  in  tort;  Learned  v.  Corley,  43  M. 
687. 

See  EijKCTMKNT,  41  to  45.  Chancery,  sub- 
division Betterments. 

Bee  Cbiminal  Law. 

§itt4gndU. 

1.  Meaning  ff  the  tei^m.  The  words  "bill 
of  credit,"  as  used  in  that  clause  of  the  Con- 
stitution of  the  United  States  which  prohib- 
its the  States  from  emitting  bills  of  credit, 
means  a  paper  medium,  intended  to  circu- 
late, between  individuals,  and  between  the 
government  and  individuals,  as  money  for  the 
ordinary  purposes  of  society ;  PagatuCs  Ca^e, 
5  8.  AM.  491. 

2.  Auditors'  tearrants  not  bills  of  credit. 
Auditors'  warrants,  which  are  but  mere  or- 
ders given  by  the  auditor  on  the  trea  urer 
in  favor  of  persons  having  claims  against  the 
State,  as  the  authority  or  warrant  to  the 
treasurer  for  paying  the  same,  are  not  '*  bills 
of  credit."  witnin  the  meaning  of  the  Consti-. 
tution  of  the  United  States,  prohibiting  the 
emission  by  the  State  of  that  kind  of  paper; 
and  the  occasional  use  of  such  warrants  by 
individuals  as  a  circulating  medium  does  not 
invest  them  with  that  illegal  character ;  lb, 

3.  Same :  Intention  of  Legislature :  How 
proven.  In  determining  whether  paper  issued 
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by  the  State  is  a  bill  of  credit,  the  intention 
of  the  Legislature  in  issuing  it  is  an  import- 
ant inquiry;  but  this  intention  can  be  de- 
duced only  from  the  statute  authorizing  its 
issue.  Testimony  aliunde,  to  explain  the 
motives,  or  point  out  the  objects  of  the  law- 
makers, is  wholly  inadmissible.  And  so  of 
evidence  offered  to  show  the  intention  of  the 
auditor  in  issuing  the  paper ;  lb, 

§ttt  af  ^iscaverg  at  ^m. 

1.  Act  of  1828,  H.  a  865,  aH.  6.  By  this 
act  the  Circuit  Court,  in  which  an  action  is 
pending  (the  parties  being  all  residents  of 
the  State),  are  vested  with  power  to  compel 
discoveries  m  aid  of  actions  at  law,  whenever 
by  the  rules  of  equity,  a  discovery  would  be 
compelled  in  a  chancery  court ;  and  it  was 
provided  that  the  party  desiring  the  discovery, 
should  embody  the  facts  about  which  the  dis- 
covery is  sought  with  the  reasons  for  asking  it 
in  a  sworn  petition  to  the  court,  who,  on  exam- 
ining it,  should  determine  whether  a  discovery 
should  be  had,  and  if  allowed,  the  court  should 
direct  a  discovery  to  be  made  forthwith,  and 
at  such  time  as  it  should  appoint ;  and  if  the 
defendant  in  the  petition  was  not  in  attend- 
ance on  the  court,  a  subpoena  was  to  issue  for 
him,  and  if  he  failed  to  make  .discovery,  after 
due  notice  served,  **the  facts  stated  in  the 
petition  concerning  which  a  discovery  was 
prayed,  shall  be  taken  as  confessed,  and  go 
to  the  jury  as  though  they  were  admitted" 
under  oath.  By  section  3,  the  right  to  have 
the  action  of  the  court  in  granting  or  refusing 
a  petition  for  a  discovery  reviewed  by  the 
High  Court,  was  allowed.  By  section  5  it  was 
provided,  that  **a  discovery  made  by  one 
defendant  should  not  operate  against  his  or 
her  co-defendant,  who  shall  on  a  like  dis- 
covery, deny  the  same  facts  discovered  by 
such  defendants. 

2.  Act  of  1846,  H.  C,  871.  aH,  15.  This 
act  extended  the  petition  of  discovery,  where 
one  or  more  of  the  parties  were  non-residents, 
and  provided  for  publication  in  a  newspaper  of 
notice  to  a  non-resident  from  whom  discovery 
was  sought.  By  section  3,  it  was  provided, 
that  *' this  act  (and  the  Act  of  18i8)  shall  be 
considered  as  authorizing  the  defendants  in 
actions  at  law  to  compel  discoveries  in  de- 
fence in  the  same  manner  as  plaintiff's  are 
allowed  to  compel  them  in  aid  of  actions  at 
law." 

3.  Rev,  Code  of  1857,  p.  520.  Is  in  sub- 
stance  the  same  as  the  Acts  of  1828  and  1846, 
except  that  the  provision  in  section  5  of  the 
Act  of  lb28,  in  relation  to  the  effect  of  the 
answer  of  one  defendant  against  his  co-defend- 
ant, is  modified  so  as  to  provide  that  such 
answer  shall  not  be  evidence  against  a  co- 
defendant,  unless  he  has  been  made  a  party  to 
the  petition,  and  has  failed  to  deny  the  facts 
discovered  by  a  co-defendant,  and  it  also 
provides  that  the  petition  shall  be  considered 
as  true,  where  there  is  an  answer,  as  to  those 
facts  stated  in  it,  and  not  denied  by  the 
answer. 

4.  Granting  petition  :  Discretionary  dili- 


gence required.  The  granting  or  refusing  leave 
to  file  a  bill  of  discovery  at  law  under  the  Act 
of  1828,  is  a  matter  of  sound  discretion  in 
the  court,  but  leave  will  not  be  granted  where 
the  party  applying  has  not  used  diligence  so 
as  to  make  the  application  at  such  time  as 
will  not,  if  granted,  unnecessarily  delay  a 
trial  of  the  cause  ;  Dillahunty  v.  Smith,  7  H. 
673. 

5.  Though  discretionary,  the  High  Court 
may  review  it.  Notwithstanding  the  action 
of  the  Circuit  Court  in  granting  or  refusing 
a  petition  for  discovery,  is  to  a  large  extent  a 
matter  of  sound  discretion  in  the  court,  yet 
by  the  express  terms  of  the  statute,  this  ac- 
tion is  subject  to  review  by  the  Hieh  Court  of 
Errors  and  Appeals  ;  Scott  v.  Hamhlin,  3  S.  A 
M.  28.5.  But  if  the  prayer  for  the  allowance 
of  the  petition  be  accompanied  by  a  prayer 
also  for  a  continuance  or  the  cause  (which 
would  be  necessary  if  the  petition  be  gran- 
ted), then  as  the  granting  of  the  continuance  is 
a  matter  of  discretion  in  the  Circuit,  and  rarely 
if  ever  revisable  hy  the  High  Court,  the  refusal 
to  grant  the  petition  for  a  discovery  is  not 
assignable  as  error  ;  Rule  v.  Taylor,  4  S.  &  M. 
577. 

6.  When 'petition  ought  to  he  grarted,  A 
petition  for  a  discovery  ought  to  be  granted, 
though  presented  for  the  first  time  on  the  day 
the  cause  is  set  for  trial,  if  it  appear  that  the 
petitioner  was  not  aware  of  the  materiality  of 
the  evidence  sought  to  be  elicited  by  it  till 
that  day,  and  it  also  appear  that  the  party 
who  is  to  answer  it  resides  in  the  county 
where  the  court  is  held  ;  Scott  v.  Hamhlin,  3 
S.  &  M.  285. 

7.  Nominal  plaintiff  may  file  petition.  It 
is  no  objection  to  a  petition  for  discovery 
that  it  is  filed  by  the  nominal  plaintiff;  if  it 
be  in  relation  to  matters  which  took  place 
before  the  assignment ;  Minor  v.  Gaw^  11  S. 
k  M.  322. 

See  Action,  11. 

8.  Mvr'it  he  answered,  though  it  involves  a 
forfeiture  of  interest.  Apetitum  for  discovery 

at  law  must  be  answered,  though  it  subjects 
the  defendant  to  a  forfeiture  of  legal  intere.«?t 
by  establishing  usury;  Taylor  v.  Mitchell, 
1  H.  596. 

9.  Allegations  of  the  petition  not  denied  by 
answer,  are  confessed.  The  allegations  of  a 
petition  for  a  discovery  not  denied  in  the 
answer,  are  to  be  taken  as  true ;  Taylor  v. 
Mitchell,  supra. 

10.  The  whole  answer  must  be  read  to  the 
jury.  The  whole  of  an  answer  to  a  petition 
for  a  discovery  must  be  read  to  the  jury,  as 
it  is  to  be  regarded  in  the  nature  of  a  confes- 
sion by  the  respondent ;  but  only  such  parts 
of  it  as  are  strictly  responsive  to  the  petition, 
or  necessarily  connected  with,  or  explana- 
tory of  the  responsive  matter,  are  evidence. 
Hence,  when  tne  petition  charged,  that  the 
defendant  took  from  the  petitioner,  by  force, 
the  note  sued  on ;  and  the  defendant  answered 
admitting  the  allegation,  but  stated  as  an  ex- 
cuse fur  that  conduct,  that  the  note  had  been 
delivered  bv  him  to  the  complainant  on  a 
condition  which  had  not  been  complied  with ; 
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it  was  held,  that  the  latter  statement  in  re- 
ference to  the  delivery,  and  the  condition, 
was  not  responsive  to  the  petition,  and  there- 
fore no  evidence ;  MasnngtU  v.  Carraway,  13 
S.  A  M.  324. 

11.  mien  petition  no  evidence;  anmver 
conclusive.  When  the  answer  to  the  petition 
denies  all  the  material  allegations  of  the  peti- 
tion, the  latter  cannot  be  considered  as  evi- 
dence by  the  jary;  the  answer,  when  submit- 
ted, is  conclusive;  Robinson  v.  Francis,  7  H. 
458;  and  the  petition  admits  that  complain- 
ant has  no  other  witness  to  prove  the  facts 
concerning  which  discovery  is  brought,  and 
hence,  the  petitioner  is  not  entitled  to  another 
term  of  the  court  to  take  testimony  to  over- 

.tum  the  answer;  lb. 

12.  Petitioner  may  withdraw  petition  and 
answer.  If  the  petition  be  not  answered,  nor 
entered  as  taken  for  confessed,  the  petitioner 
may  abandon  it,  and  prove  by  a  witness  the 
matters  sought  to  be  discovered  by  the  peti- 
tion ;  Foster  v.  Pinckard,  5  S.  &  M.  792.  And 
even  after  answer,  the  petitioner  may  dismiss 
his  petition,  and  show  by  other  evidence  the 
facts  sought  to  be  proven  by  the  discovery ; 
Carson  v.  Flowers,  7  S.  &  M.  99. 

IH.  Striking  out  parts  of  answer  not  ad- 
missible. If  so  much  of  the  answer  to  a  peti- 
tion for  discovery,  as  states  the  substance  of 
a  correspondence,  be  stricken  out,  it  will  be 
error;  but  if  the  correspondence  itself  be 
attached  to  the  aoswer,  and  be  read  to  the 
jury,  the  error  committed  in  striking  out  will 
be  immaterial ;  Fox  v.  Fisk,  6  H.  328. 

14.  Petitioner  must  take  notice  of  the  an- 
mer  when  filed.  When  the  answer  to  a  peti- 
tioft  for  a  discovery  has  been  on  file  for  three 
months,  the  petitioner  is  bound  to  take  notice 
of  it,  and  he  cannot  complain  on  a  motion 
for  a  new  trial,  that  he  was  surprised  by  find- 
ing; the  answer  on  file  after  the  cause  was 
Bubmitted  to  a  jury,  even  when  the  opposing 
toonsel,  upon  the  case  being  called  for  trial 
admitted,  in  answer  to  the  petitioner's  ap- 
plication for  a  pro  confesso,  that  no  answer 
nad  been  filed,  and  asked  leave  to  file  a  de- 
murrer; Robinson  v.  Francis.  7  H.  458. 

15.  Answer  overrules  demurrer:  With- 
drawal of  demurrer.  An  answer  to  a  petition 
for  a  discovery  overrules  a  demurrer  pre- 
vioulsy  filed ;  and  if  a  demurrer  be  filed  after 
the  answer  is  in,  the  court  will  disregard  it. 
And  a  demurrer  may  be  withdrawn  after  the 
cause  is  .submitted  to  a  jury,  if  there  be  an 
Mswer  on  file  ;  lb. 

16.  Answer  of  one  joint  maker  of  a  note 
evidence  against  the  other.  The  answer  of 
one  joint  maker  of  a  note  to  a  bill  of  dis- 
corery  is  evidence  against  his  co-maker,  if 
both  be  sued  in  the  same  action ;  Montgomery 
F.  DiUingham,  3  S.  &  M.  647. 

17.  Answer  of  one  partner.  When  a 
petition  for  a  discovery  was  filed  against  two 
partners,  who  were  plaintiffs,  and  it  was  an- 
swered bv  one  of  them,  but  not  by  the  other, 
it  was  held  to  be  error  for  the  court  to  allow 
the  petition  to  be  read  as  evidence,  and  to 
refuse  to  allow  the  answer  of  the  partner  to 
be  read,  and  to  charge  the  jury  that  the  pe- 

5 


tition  was  to  be  taken  as  true  for  want  oi  an 
answer.  A  petition  for  discovery,  when  no- 
tice of  it  has  been  duly  served  on  the  defend- 
ants, may  be  taken  for  confessed ;  but  service 
on  one  partner  is  not  service  on  both,  and 
as  it  did  not  appear  that  the  partner  failing 
to  answer  had  been  served  with  notice,  a  pro 
confesso  as  to  him  was  improper,  and,  more- 
over, the  court  say  it  is  doubtful,  whether 
the  answer  of  one  partner,  after  the  petition 
was  read  to  the  jury  was  not  evidence ;  Fuqua 

V.  rmJfi//.  118.  AM.  465. 

18.  Petition  and  answer  not  a  part  of  the 
record.  A  petition  for  the  discovery  and  the 
answer,  are  evidence,  and  not  a  part  of 
the  record,  unless  made  so  by  bill  oi  excep- 
tions ;  lb. 

19.  Want  of  interest  of  petitioner  not  a 
good  plea  in  bar.  It  is  not  a  good  plea  to  a 
petition  for  a  discovery,  that  the  plaintiff 
nas  no  interest  in  the  subject-matter  of  the 
suit  The  defendant  should  answer  the  peti- 
tion, and  make  that  defence  to  the  action  at 
law  J  Green  v.  McCarroll,  2  C.  427. 

§m^  of  £ut$tian§. 

See  High  Court,  116  to  129a. 

I.  Nature  and  office  :  and  what  they  are z 

II.  How  cerufied. 5 

III.  How  documents  incorporated  in  them 6 

IV.  Bills  taken  pending  the  trial xa 

V.  On  motion  for  a  new  trial at 

VI.  Miscellaneous .». .,  39 

I.  Katore  and  ofSce  of,  and  what  they  are. 

1.  Office  to  make  matter  in  pais  a  part  of 
the  recoi'd.  The  oflBce  of  a  bill  of  exceptions 
is  to  make  that  a  part  of  the  record  of  a 
cause,  which,  unless  incorporated  in  it,  would 
not  be  mutter  of  recora,  and  hence,  that 
which  is  per  se  matter  of  record,  as  the  pljad- 
ings  and  judgment,  cannot  be  certified  to  the 
Appellate  Court  in  a  bill  of  exceptions;  and 
if  so  certified  it  will  not  be  noticed;  N,  0.  J. 
Sr  G.  N.  R.  R.  Co.  v.  Allbritton,  9  G.  242 ; 
S.  P.,  Whitfield  V.  Westbrook,  40  M.  311; 
Porter  v.  Porter,  41  M.  116  ;  Moody  v. 
Nichol,  4  C.  109;  Jamison  v.  Moore,  43  M. 
598  ;  Mc  Knight  v.  Dozier,  44  M.  C06.  Thus 
the  judgment  of  the  Circuit  Court,  overrul- 
ing a  motion  for  a  new  trial,  is  a  part  of  the 
record  and  cannot  be  certified  to  the  High 
Court  in  a  bill  of  exceptions ;  lb.  and  Bar- 
rington  v.  Miss.  Cent.  R.  R.  Co.,  3  G.  370. 
And  so  of  a  motion  for  a  new  trial ;  AUbrit- 
ton's  Case,  supra.  And  if  the  whole  record 
be  certified  in  a  bill  of  exceptions,  the  cause 
will  be  dismissed;  Smith  v.  Calcote,  41  M. 
656.  And  so  if  the  judgment  be  so  certified ; 
Jfoorfv  V.  Mc;io/.  4  C.  109. 

2.  must  show  on  its  face  that  it  is  a  bill  of 
exceptions.  A  paper  in  the  record  containing 
evidence  given  on  the  trial  of  a  cause,  whicn 
does  not  purport  on  its  face  to  be  a  bill  of 
exceptions,  and  does  not  show  to  what  al- 
leged error  of  the  court  it  was  taken,  nor 
whether  taken  pending  the  trial,  or  to  the 
judgment  on  the  motion  for  a  new  trial,  can- 
not be  noticed  as  a  bill  of  exceptions ;  Wind^ 
ham  V.  WilliamSf  5  C.  313. 
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3.  Not  nece^Raryto  he  entitled  in  the  cause, 
When  a  bill  of  exceptions  is  regularly  certi- 
fied by  the  clerk  of  the  court  below,  as  per- 
tainiu^  to  a  particular  cause,  it  is  not  neces- 
sary that  it  should  be  entitled  of  any  court 
or  cause ;  Gordon  v.  Parker^  2  S.  &  M.  485, 

4.  A  ministerial  and  not  a  judicial  act : 
Signed  by  txoo  attorneys.  The  signing  and 
sealing  of  a  bill  of  exceptions,  which  is  but 
a  means  of  making  matter  in  pais  a  part  of 
the  record,  is  but  a  ministerial  act,  and  no 
part  of  the  judicial  prerogative,  and  hence  the 
statute  which  allows  such  bills  to  be  signed 
and  sealed  by  two  attorneys  in  certain  cases, 
is  not  unconstitutional ;  Van  Buren's  Case^  2 
0.  512. 

n.    How  Certified. 


5.  Must  he  sealed  and  signed.  It  must 
appear  from  the  record  that  bill  of  exceptions 
was  signed  as  well  as  sealed,  and  that  it  was 
ordered  to  be  made  a  part  of  the  record,  or  it 
will  not  be  noticed  ;  Stfphenson  v.  Smith.  1 
C.  507. — It  must  be  under  seal ;  Forniquet 
V.  Tegarden,  2  C.  96.  But  now  they  need 
nut  be  sealed;  Rev.  Code  of  1857,  p.  505, 
art.  162.  And  unless  signed  by  the  presid- 
ing judge,  a  bill  of  exceptions  is  worthless; 
nor  will  the  want  of  the  signature  of  the  judge 
be  obviated  by  a  paper  in  the  record,  ap- 
pearing to  be  a  protest  of  counsel,  which 
treats  the  bill  of  exceptions  «s  signed,  and 
which  also  undertakes  to  set  out  the  true 
facts,  and  is  signed  by  two  counsel  not  en- 
aged  in  this  cause ;  Graves  v.  Monet,  7  S.  & 
I.  45. 


S 


m.  How  docnments  are  incorporated  in  them. 

5a.  Written  evidence.  Written  evidence, 
like  oral  testimony  must  be  set  out  in  the  bill  of 
exceptions  if  desired  to  be  brought  before  the 
High  Court;  Rogers  v.  McDaniel,  H  H.  172. 

6.  Should  embrace  ail  papers  and  not 
merely  refer  to  them,  A  bill  of  exceptions 
being  the  only  means  of  placing  on  the  record 
matters  not  a  part  of  it,  should  contain  in 
itself  all  the  matters  intended  to  be  made  a 
part  of  the  record.  A  reference  to  a  paper 
with  directions  (here  insert  ii)  will  not  do, 
unless.  j)6r/iaj)«, the  paper  be  so  aptly  described 
as  to  leave  no  doubt  as  to  its  identity,  and 
render  it  certain  what  was  referred  to ;  Berry 
V.  Hale  1  H.  315;  Preston's  Case,  3  C.  383. 

Thus  a  statement  in  the  bill  of  exceptions, 
"that  the  marriage  contract  and  will  of  Butler 
found  among  the  papers  of  the  suit,  and 
marked  A.  and  B.,  were  read  in  evidence,'*  do 
not  make  papers  purporting  on  their  face  to 
be  a  will  and  marriage  contract  of  Butler,' and 
marked  A.  and  B..  and  copied  by  the  clerk  in 
the  transcript  of  the  record,  a  part  of  the 
record;  Carmtchcel  v.  Brmvder,  4  H.  431 ;  S. 
P..  PickeU  V.  Doe,  5  S.  *  M.  470;  8  P.,  Wad- 
dlini^on  v.  Gary,  7  S.  &  M.  622;  Wright  v. 
BariK  of  Alabama,  6  S.  &  M.  251 ;  Mauldirig 
V.  Rigby,  4  H.  222;  Oliver's  Case,  5  H.  14. 

And  80  if  the  bill  recite,  **  the  following 
evidcoce  was  offered  (here  insert  the  same)," 


it  will  be  incomplete  and  does  not  incorporate 
evidence  copied  by  the  clerk  in  the  record 
and  certified  by  him  as  that  referred  to ;  Ran- 
kin V.  ffolloway.  3  8.  &  M.  614. 

7.  D* position  no  part  of  the  record.  A' de- 
position, though  copied  in  the  transcript,  if 
not  incorporated  in  the  bill  of  exceptions,  is 
no  part  of  the  record,  and  cannot  be  noticed  ; 
McRavcn  v.  McGuire,  9  8.  *  M.  34. 

8.  Forthcoming  bond,  judgment  and  execu- 
tion, A  forthcoming  bond  is  no  part  of  the 
record  of  a  motion  to  quash  it.  nor  is  the 
execution  or  judgment  under  which  it  was 
taken ;  and  if  not  incorporated  in  the  bill  of 
exceptions,  though  copied  in  the  record,  it 
cannot  be  noticed  ;  Abbott  v.  Hackman,  2  8. 
k  M.  510. 

Thev  are  but  evidence  in  that  proceeding, 
and  whatever  is  but  evidence  in  a  cause,  is  no 
part  of  the  record  of  that  cause,  though  the 
evidence  itself  be  matter  of  record ;  Memtt 
V.  Vance,  6  H.  498;  Huston  v.  Hayter,  6  H. 
5bJ0;  Mattherty  v.  Totten,  2  S.  &  M.  52  ;  Kerr 
V.  Rohtrtsov.  5  H.  278;  Sprawles  v.  Barnes, 
1  8.  A  M.  629. 

9.  TVial  of  right  to  property :  Execution. 
The  execution  levied  on  property  claimed  by 
another,  is  no  part  of  the  record  in  the  trial 
of  that  claim,  unless  made  ^•o  by  bill  of  excep- 
tions :  Ross  V.  Gary,  7  H.  47. 

10.  Affidavit  for  new  trial.  Is  no  part  of 
the  record  unless  made  so  by  bill  of  excep- 
tions; Lh. 

11.  Impression  of  wax  seals  need  not  be 
copied  in.  When  a  bill  of  exceptions  is 
taken  on  the  trial  of  a  plea  of  n^tn  ed  factum 
to  a  bond  made  in  a  foreign  state,  where 
an  actual  impression  in  wax  is  necessary  for 
a  seal,  and  it  recites  that  the  signature  of  the 
defendant  was  proven  by  two  witnesses,  and 
attached  to  his  name,  is  the  word  seal  in  the 
copy  of  the  bond  contained  in  the  bill  of 
exceptions,  and  the  bond  recites  on  its  face 
that  it  is  sealed,  and  there  is  nothing  more  in 
the  bill  of  exceptions  to  show  that  it  was  not- 
sealed  with  wax ;  it  was  held  that  it  did  not 
appear  that  the  bond  was  not  properly 
sealed  ;  Hines  v.  North  Carolina,  10  8.  k  M. 
529. 

8ee  Registration,  23. 

lY.  Bills  taken  pending  the  trial. 

12.  Exceptionsto  charges,  etc.  Exceptions 
to  the  charge  of  the  court  will  not  be  noticed 
unless  taken  by  bill  of  exceptions  duly 
signed  and  sealed,  Hacken  v.  Cabel,  W.  91. 
But  this  is  now  changed  by  statute  in  civil 
cases,  where  the  charges  are  marked  by  the 
clerk  •* given"  or  "refused."  In  criminal 
cases,  however,  the  exception  must  be  taken 
at  the  time ;  Haynie's  Case,  3  G.  400.  Nor 
will  it  do  that  the  granting  of  the  instruction 
was  assigned  as  a  ground  for  a  new  trial ; 
Brown's  Case,  3.  G.  433. 

And  when  the  bill  of  exceptions  is  taken 
to  the  refusal  of  the  court  to  grant  an 
instruction  asked  for,  only  so  much  of  the 
evidence  as  bears  on  the  propriety  of  the 
charge  need  be  set  out;  Afuirhead  v.  J/Wr* 
head,  8  S.  A  H.  211. 
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A  bill  of  exceptions  embracing  the  evi- 
dence and  charjzres  of  the  court  which  re- 
cites, "  and  thereupon  the  jury  returned 
a  verdict  for  defendant,  to  all  which  the 
plaintiff  excepted/'  amounts  to  nothing  more 
than  a  bill  of  exceptions  to  a  refusal  to  grant 
a  new  trial,  and  is  not  good  to  show  that 
exceptions  were  taken  to  the  charges  when 
given ;  Anderson  v.  HiJl.  12  S.  &  M.  679. 

13.  To  competency  of  a  witness.  If  a 
witness  be  objected  ou  the  ground  that  he  is 
incompetent,  the  bill  of  exceptions  to  his  ad- 
mission should  set  out  his  testimony,  for  the 
judgment  will  not  be  reversed  on  that  account 
unless  his  tesrim'^ny  be  prejudicial  to  the 
party  objecting ;  Hoi/  v.  Couch,  5  H.  188. 

14.  To  admission  of  evidence.  Where  the 
exception  is  to  the  relevancy  or  competency 
of  evidence  admitted,  it  must  be  set  out  in  the 
bill  of  exceptions ;  Harris  v.  Newman^  5  H. 
6n4;  Townsend  v.  Bletoett,  5  H.  503  ;  Bone 
v.  McGinley,  7  H.  671 ;  and  all  the  evidence 
in  the  case  should  be  set  out  in  the  bill  of 
exceptions,  otherwise  the  action  of  the  court 
will  be  presumed  correct;  Organs  Case,  4  0. 
78.  And  where  the  bill  of  exceptions  is  taken 
to  the  judgment  of  the  court  overruling  a 
motion  for  a  new  trial,  the  High  Court  will  not 
reverse  for  the  admission  of  illegal  evidence,  if 
all  the  evidence  bo  not  ceriified  in  the  bill  of 
exceptions ;  Phipps  v.  Morton ,  4  G.  211 ;  and 
such  bill  must  show  that  the  evidence  was 
objected  to  at  the  time  it  was  offered ;  Exum 
V.  Brt^ter,  6  G.  391. 

See  Evidence,  329,  330. 

15.  Separate  and  single  bills.  Exceptions 
taken  during  the  progress  of  the  trial  may  be 
embodied  each  in  a  separate  bill  of  exceptions, 
or  several  exceptions  may  be  embodied  in  the 
same  bill  The  practice  of  embodying  all  the 
exceptions  and  all  the  evidence  in  the  same 
hill  is  commended  ;  Lindsey  v.  Henderson^  5 
0.502. 

16.  To  the  exclusion  of  evidence.  When 
the  exception  is  tathe  exclusion  of  evidence 
offered,  and  the  question  is  as  to  its  materiality 
to  the  issue,  the  bill  of  exceptions  should  set 
out  the  excluded  evidence ;  but  when  the  offer 
is  to  prove  a  fact,  as  payment,  release, 
failure  of  considerations,  &c.,  and  the  ques- 
tion is  as  to  the  materiality  of  the  fact,  and 
the  court  below  refused  to  hear  any  evidence 
to  prove  it,  the  specific  evidence  intended 
to  be  introduced  need  not  be  set  out ;  Need  v. 
Saunderson,  2  8.  &  M.  572  ;  and  it  is  not 
necessary  in  such  a  bill,  to  set  out  all  the  evi- 
dence on  the  trial ;  Worten  v.  Howard,  2  S. 
&  M.  527. 

17  Same :  Where  there  is  a  sft  off.  Where 
a  bill  of  exceptions  is  taken  to  the  exclusion 
of  evidence  offered  to  p^ove  a  set-off,  the  bill 
of  exceptions  must  set  out  the  items  of  the 
set-off  filed  with  the  plea,  otherwise  the 
Migh  Ooort  will  not  notice  the  objection; 
Bankin  y.BMer,  2  S.  &  M.  473. 

18.  Mast  show  it  was  taken  hrfore  jury 
retired  from  the  bar.  The  bill  of  exceptions 
must  show  affirmatively  on  its  face  that  the 
exception  was  taken  before  the  jur^  retired 
from  the  bar ;  PaUeraan  y.  PhiUtpa,  1  H. 


572.  A  statement  of  the  clerk  in  the  tran- 
script (if  the  record  to  that  effect,  will  not 
do ;  Harris  v.  Planters,  B%  7  H.  346.  But 
if  it  show  on  its  face  that  it  was  taken  during 
the  progress  of  the  trial,  and  state  it  was 
then  and  there  sealed,  <fec.,  this  is  sufficient 
to  show  that  it  was  taken  before  the  jury 
retired  from  the  bar,  Muirheadv.  Muirhead, 

8  S.  &M.  211.  And  it  will  be  sufficient  if  ex- 
ceptions be  taken  and  noted  during  the  pro- 
gress of  the  trial  by  consent  of  the  parties 
and  of  the  court  and  the  bill  afterwards  be 
drawn  np  and  signed  7iunc  pro  tunc  ;  Wilcox 
v.  Mitchell  4  H.  272. 

Yet  if  objection  be  made  to  the  introduc- 
tion of  evidence  when  it  is  offered,  its  admis- 
sion may  be  assigned  as  ground  for  a  new 
trial,  though  no  exceptions  were  taken  at 
the  time  of  its  admission ;  but  if  no  objec- 
tions were  made  at  the  time,  this  is  a  waiver 
of  all  objections  to  it;  McRaven  v.  McGuire^ 

9  8.  &  M.  34;  Phillips  v.  Lane,  4  II.  122. 
A  statement  in  the  bill  of  exceptions  as  to  the 
time  it  was  taken  will  prevail  over  a  con- 
trary recital  in  the  record  by  the  clerk ; 
Carpreto  v.  Canavan,  4  H.  370. 

19.  Same,  A  bill  of  exceptions  taken  to  the 
ruling  of  the  court  on  the  trial  is  irregular  if 
taken  at  a  term  subsequent  to  the  trial,  and 
this  is  so  though  the  bill  was  taken  at  a  term 
when  the  judgment  was  rendered  nu7ic  pro 
tunc  on  the  verdict  returned  at  the  term  at 
which  the  trial  was  tried  ;  Gray  v.  Thomas^ 
12  8.  &  M.  HI. 

20.  Motion  ore  tenus.  Exceptions  to  the 
overruling  of  a  motion  ore  tenus  in  the  court 
below  must  be  taken  at  the  time,  or  it  will  be 
too  late ;  Green  v.  Robinson,  3  H.  105. 

V.  On  Motion  for  a  Few  Trial. 

21.  Act  of  1830,  H.  C.  885,  aH.  7  By  this 
act  a  bill  of  exceptions  was  allowed  to^be 
taken  to  the  judgment  of  the  court  on  a 
motion  for  a  new  trial,  in  which  was  to  be 
embodied  the  reasons  offered  for  the  new 
trial,  and  the  snbstance  of  the  evidence  offered 
on  the  trial ;  and  the  granting  or  refusing  of  a 
new  trial  was  made  assignable  as  error  in  the 
High  Court. 

22.  O^ffire  of  such  bi  I.  The  office  of  a  bill 
of  exceptions  taken  to  the  judgment  of  the 
court  on  a  motion  for  a  new  trial,  is  to  em- 
body the  substance  of  the  proceeding  in  the 
court  below,  so  that  the  High  Oourt,  m  deter- 
mining upon  the  propriety  of  the  judgment 
on  the  motion,  shall  be  placed  in  the  same 
position  that  the  court  below  was  in  when  it 
pronounced  the  judgment  under  review;  and 
the  High  Oourt  is  authorized  to  notice  no  ob- 
jection, and  consider  no  Question  other  than 
such  as  might  have  been  legally  noticed  and 
considered  by  the  court  below  in  considering 
said  motion  ;  Philips  v.  Lane,  4  H.  122. 

23.  What  it  should  contain.  It  should  con 
tain  all  the  evidence  in  the  cause  whether  ex 
cepted  to  or  not ;  Carprew  v.  Canavan,  4  H 
370;  or  the  snbstance  of  all  the  evidence 
Terry  v.  Robins,  5  8.  &  M.  291 ;  Wright  r. 
Bank  of  Alabama,  6  8.  &  M.  251.  And  if  it 
do  not  contain  all  the  evidence  the  High  Oourt 
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cannot  grant  a  newtjpinl  (refused  in  the  court 
below),  on  the  gromid  that  the  verdict  is 
against  the  evidence  ;  Ate  Raven  v.  McGuire, 
9  S.  &  M.  34.  But  the  bill  of  exceptions 
may,  instead  o  setting  out  the  evidence  in 
detail,  set  out  the  facts  which  both  parties 
admit,  were  established  by  it;  Porter  v.  Dug- 
Idssj  5  C.  379.  Where,  however,  the  bill  of 
exceptions  to  the  judgment  of  th*  court  on  a 
motion  for  a  new  trial,  contains  evidence  given 
on  the  trial,  it  will  be  presumed  that  it  con- 
tains all  the  evidence,  unless  the  contrary 
expressly  appears  from  the  bill  of  exceptions, 
or  some  other  part  of  the  record,  it  being  the 
duty  of  the  court  to  set  oat  all  the  evidence 
in  such  a  bill;  Stamps  v.  Bush,  7  H.  255  ; 
Porter  v.  Duglans,  5  C.  379.  And,  hence,  if 
such  bill  of  exceptions  do  not  show  that  the 
note,  which  was  the  foundation  of  the  action, 
was  read  to  the  jury,  a  verdict  for  plaintiff, 
will  be  set  aside ;  Dalrymple  v.  Buckingham, 
1  C.  597.  It  should  contain  an  exception  to 
the  judgment  overruling  a  motion  for  a  new 
trial ;  Jamison  v.  Moore^  43  M.  598. 

24.  When  signed  and  sealed.  Such  a  bill  is 
necessarily  taken  after  verdict  nnd  after  the 
judgment  of  the  court  on  the  motion  for  a  new 
trial,  and  it  is  no  objection  to  the  bill,  there- 
fore, that  it  was  not  signed  and  sealed  during 
the  progress  of  the  trial ;  Rohhins  v.  Pinck- 
ard,  5  S.  &  M.  51.  And  if  it  appear  that  the 
exception  to  the  judgment  on  the  motion  was 
taken  at  the  same  term  of  the  court,  at  which 
the  verdict  was  rendered,  this  will  be  suffi- 
cient ;  Porter  v.  Du(jlass,  5  C.  379. 

25.  Whai  exceptions  may  appear  in  it. 
Where  objection  is  made  to  the  admission  of 
evidence  at  the  time  it  is  offered,  but  no  ex- 
ception taken  to  the  action  of  the  court  in 
admitting  it,  this  action  may  be  assigned  as  a 
reason  for  a  new  trial,  and  in  reviewing  the 
propriety  of  the  action  of  the  court  below  in 
refusing  anew  trial,  the  High  Court  will 
determine  upon  the  propriety  of  admitting 
tlie  evidence  so  objected  to ;  McRaven  v. 
McQuire,  9  S.  &  M.  34;  Philips  v.  Lane,  4 
H.  122 ;  S.  P.,  Exum  v.  Brister,  6  G.  391. 

26.  When  taken  to  judgment  of  court  on 
new  trial  in  vacation.  A  bill  of  exceptions 
taken  in  vacation  to  the  judgment  of  the 
court  overruling  a  motion  for  a  new  trial,  is 
a  nullity,  unless  it  appear  from  the  record 
that  the  judge  took  the  motion  under  advise- 
ment Nor  is  the  defect  helped  by  the  state- 
ment in  the  certificate  of  the  judge,  "  that  it 
is  certified  as  of  the  term  of  trial  aforesaid ; " 
Tucker  v.  Gordon,  7  H.  306. 

27.  Same.  In  a  case  where  a  motion  for  a 
new  trial  was  taken  under  advisement,  and  a 
bill  of  exceptions  had  been  taken  during  the 
progress  of  the  trial,  which  embodied  all  the 
evidence,  and  the  motion  was  overruled  in 
vacation,  a  bill  of  exceptions  taken  at  th  e 
next  term  to  the  order  of  the  court  overrul- 
ing the  motion  for  a  new  trial  is  regular,  if 
signed  by  the  judge  who  presided  in  the  court 
at  that  term,  though  he  be  not  the  same  judge 
who  presided  at  the  trial  and  overruled  the 
motion  for  a  new  trial  in  vacation ;  Doe  v. 
Parker,  3  S.  &  M.  114. 


28.  Whort  question  such  hill  presents  to 
High  Court.  A  bill  of  exceptions  taken  to  the 
action  of  the  court  in  overruling  or  refusing 
a  motion  for  a  new  trial,  cam  present  to  the 
Hi;ih  Court  only  the  question,  as  to  the  pro- 
priety of  the  action  of  the  court  in  that 
respe(;t  It  can  present  no  question  for  the 
High  Court.,  which  the  Circuit  Court  could 
not  consider  on  the  trial  of  the  motion.  And 
hence,  if  taken  to  the  action  of  the  court  be- 
low, in  overruling  a  motion  for  a  new  trial — 
two  previous  new  trials  having  been  granted — 
whicn  motion,  by  the  statute,  the  court  has 
no  power  to  grant ;  it  cannot  present  errors 
committed  by  the  court  during  the  progress 
of  the  trial.  For  these  errors  should  be  ex- 
cepted to  in  special  bills  taken  during  the 
progress  of  the  trial,  and  are  always  good 
grounds  for  setting  aside  the  verdict  and 
awarding  a  venire  de  novo  ;  Kay  v.  McCary^ 
4C.  404. 

TI.    Hiscellaneous. 

29.  Must  show  ground  of  exceptions  A  bill 
of  exceptions  must  show  the  precise  ground 
of  exceptions,  and  must  embody  the  facts  on 
which  it  is  taken  ;  Friar^s  Case,  3  H.  422. 

30.  Proceedings  cannot  be  shcnon  by  affl' 
davit.  An  affidavit  of  counsel  stating  that 
a  motion  ore  tenus  was  overruled,  and  a  cer- 
tificate of  the  court  below  in  the  bill  of  ex- 
ceptions, that  the  affidavit  was  presented 
— is  no  evidence  that  the  motion  was  made 
and  overruled — the  proceedings  cannot  be 
made  a  part  of  the  record  in  that  manner  ; 
Green  v.  Robinson.  3  H.  105. 

31.  Contradiction  between  bill  of  excep- 
tions and  other  parts  of  record.  Where  there 
is  a  contradiction  between  the  bill  of  excep- 
tions and  other  parts  of  the  record  in  mat- 
ters which  ought  to  be  certified  bv  bill  of  ex- 
ceptions, the  bill  must  prevail.  Thus  a 
statement  in  the  bill  of  exceptions  as  to  the 
time  when  it  was  taken,  will  prevail  over  a 
different  statement  made  by  the  clerk  in  the 
transcript  for  the  High  Court;  Carprew  y. 
Canavan,  4  H.  370;  Helm  v.  Smith,  2  S.  & 
M.  403.  So  where  a  bill  of  exceptions  is 
taken  to  the  entry  of  a  judgment  nunc  pro 
tunc,  and  shows  that  the  judgment  was  so  en- 
tered .at  a  subsequent  term,  when  the  bill 
was  taken,  and  the  judgment  appears  in  the 
record  as  entered  of  the  former  term,  when 
it  ought  to  have  been  entered,  the  recital  in 
the  bill  of  exceptions  will  prevail ;  Rhodes  v. 
Shenod,  8  S.  &  M.  97.  But  where  a  bill  of 
exceptions  taken  by  the  plain  tiff  to  the  action 
of  the  court  in  dismissing  his  suit,  recites 
that  the  motion  to  dismiss  was  made  by  the 
plaintiff,  and  the  judgment  of  dismissal  shows 
the  motion  was  made  by  the  defendant,  the 
court  will  consider  the  contradiction  in  the 
record,  so  as  to  make  it  sensible  and  consis- 
tent, and  will  hold  it  to  mean  that  the  motion 
to  dismiss  was  made  by  the  defendant ;  Wooten 
T.  Wingafe,  6  S.  ife  M.  271. 

32.  Is  the  only  means  of  making  matter  in 
pais  a  part  of  the  record,  A  bill  of  excep- 
tions is  the  only  means  of  making  the  evidence 
and  other  proceedings  in  paisj  a  part  of  the 
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record ;  or  by  which  auch  matters  can  be  cer- 
tified to  by  the  Hijfh  Coort.  Hence  the  cer- 
tificate of  the  clerk  containing  a  copy  of  the 
note  on  file,  with  the  declaration,  and  show- 
ing it  to  be  different  from  the  one  declared  on, 
cannot  be  noticed  so  as  to  reverse  a  judgment 
nil  dicit  on  the  declaration  and  note ;  Bar- 
field  V.  ImTpson,  I  S.  A  M.  326. 

33.  Verity  and  effect  of,  A  bill  of  excep- 
tions is  a  judicial  certificate  of  record^  im- 
portini^  absolute  verity  on  its  face,  whether 
the  facts  therein  stated  appear  to  be  within 
the  personal  knowledge  of  the  judge  signing 
the  exceptions  or  not;  for  when  the  judge 
certifies  to  what  did  not  transpire  before 
him,  it  must  be  taken  that  he  had  proof  of  it, 
and  his  certificate  as  to  such  matter  is  as 
much  a  part  of  the  record  as  any  other  part 
of  the  proceedings  in  a  cause  ;  Kane  v  Bur- 
Tus.2S.klA  313. 

34.  Same:  Case  in  judgment  It  appeared 

from  the  bill  of  exceptions,  which  was  signed 

and  sealed  at  the  May  term,  A.  D.  1842,  of 

the  Circuit  Court,   that  at  the   November 

term,  A.  D.  1841.  a  motion  for  a  new  trial  had 

been  made,  and  that  certain  affidavits  in  8U|- 

port  of  the  motion  were  filed ;  that  when  the 

motion  was  called  at  the  November  term, 

\B4l,  another  judge,  by  interchange  with  the 

jndge  of  the  district,  presided  in  the  court, 

who  refused  to  decide  tne  motion  because  he 

had  not  beard  the  trial,  and  that  he  continued 

the  motion  till  the  next  term;  that  at  the 

t^xt  term  the  judge  who  presided  on  the  trial 

^M  again  present  and  presided  in  the  court, 

and  be  refused  to  entertain  the  motion  on 

the  ifTonnd  that  it  expired  with  the  term  at 

^bich  it  was  made ;  but  he  signed  a  bill  of 

Exceptions  certifying  to  the  above  facts.     It 

^^  not  appear  from  the  record,  otherwise 

tnan  by  the  bill  of  exceptions,  that  a  motion 

f\  a  new  trial  had  been  made  or  con  tinned 

'fl  ATovember,  1841 :  Held, 

lJ*  '''hat  it  was  competent  to  show  by  the 

''  of  exceptions  thus  taken  and  certified, 

at  the  motion  for  a  new  trial  was  made  and 

jT^^'^Ued  at  November  term,  1841,  and  that 

afntiavitg  in  snpport  of  it  were  then  filed. 

^' .  ^^hat  a  motion  for  a  new  trial  can  be 

to  tK^^^^  ^"^^"™  ^^®  ^^^"^  *^  which  it  is  made 
Of  ^    ^    *iext  term,  and  maybe  then  granted 

o  ^r^^^i^led,  as  appears  legal  on  its  merits. 
(fjA     *^He  High  Court  believing  that  the  new 
gllQ     ^Hculd  nave  been  granted  in  this  case, 

gjT^^^  it;  Kane  v.  Burrus,  supra. 

anoti*    One  hiU  of  exceptions  "may  refer  to 

\^y  yy\^^'  Evidence  made  a  part  of  the  record 

n{i^j^   *"     of  exceptions  at  a  former  trial,  re- 

if  tK^    ^  P**"^  ^^  ^^^  record  of  the  cause ;  and 

seovi^   %ame  evidence  be  introduced  on  a  sub- 

rat^^-^  t  trial,  it  is  not  necessary  to  incorpo- 

wi\\    v^  *"  *  ^*^^  ^^  exceptions  then  taken.    It 

tion*.         sufficient  if  the  latter  bill  of  excep- 

^^^^  Biate  the  introduction  of  the  evidence, 

•  .    .    i^^fer  to  the  former  bill  to  show  what  it 

^  V^am>  V.  Newman.  5  H.  654. 

**^^.  Loss  of  hiU  of  exceptions.  The  loss 

.    ^  ^ill  of  exceptions  is  no  ground  for  grant- 

"^^^  ^  rehearing  of  a  cause  in  the  Probate 

^^^H  at  a  subsequent  term.    What  is  the 


remedy  for  such  loss;  Qvasi^ef  Planters* 
Bank  v.  Neely,  7  H.  80. 

36.  Imperfect  hill  of  exceptions.  The  High 
Court  will  not  revise  matters  imperfectly 
stated  or  referred  to  in  a  bill  of  exceptions ; 
but  this  does  not  prevent  its  reviewing  and 
examining  the  rest  of  the  record  to  ascer- 
tain if  there  be  error,  irrespective  of  the 
matter  thus  imperfectly  stated  in  the  bill  of 
exceptions ;  Rankin  v.  Holloway,  3  S.  &  M. 
614.  ^ 

37.'  May  he  waived  in  certain  cashes.  On 
appeal  from  the  Hoard  of  Police  to  the  Cir- 
cuit Court,  the  bill  of  exceptions  required  by 
statute  may  be  waived  by  consent  of  the 
board  and  of  the  appellant ;  Tallahusha  Co. 
V.  Carhry,  3  S.  &  M.  n29. 

38.  Ah  evidence.  In  a  suit  against  a  guar- 
antor  of  a  note  for  a  breach  of  his  guaranty, 
that  the  note  was  good  and  valid  in  law,  it 
is  competent  to  show  that  suit  had  been  in- 
stituted on  the  note,  and  judgment  rendered 
for  the  maker;  and  this  may  be  shown  by  the 
record  of  that  judgment.  It  is  also  compe- 
tent to  show  that  in  that  suit  the  defence 
was  failure  t)r  want  of  consideration  (it  hav- 
ing been  shown  that  the  guarantor  had  notice 
of  it);  but  this  can  be  proven  by  the  wit- 
nesses, and  cannot  be  proven  by  the  bill  of 
exceptions  taken  on  that  trial ;  Rohinscn  v. 
Layie.  14  S.  &  M.  161;  S.  P.,  Slwtwell  v. 
Hamhlin.  1  C.  156.  But  whilst  the  party 
ofl'ering  the  record  in  evidence  cannot  read 
the  bill  of  exceptions  contained  in  it,  yet  the 
bill  being  a  part  of  the  record,  the  other 
party  may,  if  he  sees  proper,  read  it  in  evi- 
dence as  a  part  of  the  same  record  as  has 
already  been  read  in  evidence  against  him; 
Shot  well  V.  Hamhlin.  supra. 

39.  Right  of  court  to  grant.  Any  court 
from  which  a  writ  of  error  lies  has  the  right 
to  make  the  evidence  on  which  it  acts  a  part 
of  the  record  by  bill  of  exceptions ;  Coving- 
ton V.  Arrington.  3  6.  144. 

40.  Construction  of.  If  the  bill  of  excep- 
tions recite  that  "  the  land  in  controversy  was 
entered"  (from  the  United  States)  by  one 
of  the  parties,  it  will  be  presumed  that  proof  of 
a  legal  entry  was  made  without  setting  out  the 
certificate  of  entry;  Carter  v.  BlarUon,  4  G. 
291. 

41.  Failure  to  state  thai  charges  were 
given  or  refused.  It  is  no  ground  for  revers- 
ing a  judgment,  that  the  bill  of  exceptions 
does  not  show  that  the  instructions  asked 
were  given  or  refused.  And  if  it  appear  that 
the  plaintiflf  in  error  moved  for  a  new  trial 
upon  the  ground  that  the  jury  disregarded 
the  instructions  of  the  court  below,  it  will  be 
presumed,  if  the  contrary  do  not  expressly 
appear,  that  the  instructions  asked  for  by 
him  were  given;  Hamilton's  Case,  6  G. 
214. 

^itJmrd  gdbh$. 

1.  Wlien  liable  to  taxation.  A  billiard  table 
kept  for  public  use  is  liable  to  taxation 
under  the  Act  of  1865;  O'Harra  v.  Cox^  42 
M.  496. 


Digitized  by 


Google 


70 


BILLS  OF  EXCHANGE— rROMISSORY  KOTES,    L 


§itls  0f  Exchange  mti  ^romissars 


I.  What  is  a  bill  or  note  and  its  requisites x 

II.  Consideration 8 

III.  Days  of  grace x6 

IV.  When  note  or  bill  is  due so 

V.  Protest  of  bills  and  note 

/.  Promissory  notes  not  proiestahU  paper ^»  aa 

2.  t^otary  and  his  deputy  and  their  thtties .  34 

3.  Notarial  record. a6 

4.  Presentment  and  demand  0/ payment...,  ap 
J*.  Custom  0/  banks  as  to  demand  and  Pre- 
sentment   39 

6.  Presentment  and detnand ajier  maturity  41 

VI.  Notice  of  dishonor. 

/.  Character  0/ notice  as  to  its  contents '43 

2.  Time  of  gitnng  notice 44 

3.  How  no  ice  must  be  given 

A.  IVhen  persoTtal  and  how  served.  *»^  47 

B.  U^hen  to  an  agent 51 

C.  When  by  mail. 58 

4*  Excuses  fi  r  mot  gii'ing  notice. 

A.  Ignorance  0/  residence  and  inquiry 

there/or 61 

B.  Whenendorier  has  no  residence....  65 

C.  Inhere  drawer  has  no  funds  66 

I).   Waiver 0/ demand ani notice 67 

E.  Protest  and  notice  excused  by  war  ; 

diligence 67c 

5-  Pj^ect  of  promise  to  pay,  and  taking 

indemnity,  01  notice 68 

6.  Proof  0/ notice  and  pleading  in  relation 

to  it 75 

y.   To  whom   notice  should  be  given  and 

miscellaneous 83 

VII.  Damages  on  protest 89 

Vlil.  Notes  payable  to  bearer 

/.  Possession,  evidence  0/ title 9S 

2.  How  trans/erred 95 

J.  Not  subject  to  equities  between  antece- 
dent parties 100 

1 IX.  Notes  payable  and  endorsed  to  banks 101 

X.  Notes  payable  in  bank 102 

XI.  Blank  notes  and  bills 104 

XII.  Notes  payable  in  bank  notes 110 

XIII.  Accommodation  bills n6 

XIV.  Acceptance  of  bills 123 

XV.  Transfer  and  negotiation  of  bills  and  notes 

/.    Transfer  generally 127 

2.  Equities  of  maker  against  holder 144 

3.  Assignment  by  banks  under  Act  of  1840.  156 
XVI.  Foreign  and  domestic  bills 157^ 

XVII.  Remedies  for  collection 

1.  All  resident  parties  must  be  sued  in  same 

action 164a 

2.  Plaintiff  must  have  legal  title,  and  what 

confers  it 164 

3.  Statute  H.  C.  p.  Sjs  art.  6,  requiring 

denial  of  note  to  be  S7vam  to 173 

4.  Miscellaneous  provisions  in  relation  to 

remedy 177 

XVIII.  Endorsement  and  endorsers 194 

XIX.  Payment  and  discharge aia 

XX.  Alieration  of  a  bill  or  note 925 

XXI.  Miscellaneous 241 

I.  What  is  a  bill  or  note,  and  its  requisites. 

1.  Btlh  single.  Bills  single,  or  promissory 
notes  under  seal,  are  not  by  the  law  mer- 
chant  commercial  paper,  bnt  by  our  statute 
they  are  put  on  the  same  footing  with  bills 
and  promissory  notes ;  Murrell  v.  Jones^  40 
M.  565.  They  are  entitled  to  days  of 
grace;  Skiimer  v.  Collier,  4  H.  396.  See 
iwst,  16. 

2.  Note  'payable  in  cotton.  A  note  for  a 
sum,  certain  in  dollars,  but  payable  in  cotton 
at  a  future  day,  and  ac  a  particular  place,  is 
a  promissory  note.  The  stipulation  for  pay- 
ment in  cotton  is  a  mere  privilege  to  the 
maker,  to  be  enjoyed  only  by  payment  in  cot- 
ton at  the  time  and  place  designated,  and  a 
failure  to  do  this  renders  the  note  absolute 
tpr  the  money  specified  in  it ;  Rankin  v.  jS'aTi- 
ders,  6  H.  52.  And  so  a  note  for  a  specified 
sum,  payable  in  cotton,  at  a  stipulated  price 


per  pound,  becomes  absolute  for  the  money, 
if  the  cotton  be  not  paid  at  maturity ;  Harde- 
man V.  Cowan.  10  S.  &  M.  486. 

3.  Note  payable  in  bank  notes,  A  note 
payable  in  bank  notes  of  any  bank  in  this 
State,  but  in  all  other  respects  like  a  promis- 
sory note,  is,  under  the  statutes  H.  &il.,  p. 
373.  ?  12  ;  76.  p.  594.  ?  25,  a  promissory  note ; 
Besancon  v.  Shirly,  9  S.  &  M.  457.  Citing 
Rankin  v.  Sanders  supra ;  Bonndl  v.  Cov- 
ington. 7  H.  322;  Gordon  v.  Parker,  2  S.  & 
M.  485.     See  post,  llO,  et  spq, 

4.  Must  have  payee,  and  be  for  a  specified 
sum.  A  sheriff  who  has  collected  money  on 
an  execution,  made  the  following  aorreement 
in  reference  to  paying  the  same,  endorsing  it 
on  the  execution:  "In  this  case  I  engage 
and  promise  on  honor,  punctually  to  pay  the 
amount  received  on  said  execution"  by  a 
named  day,  *'  and  costs  accruing  to  plaintiff's 
attorney :"  HM,  that  the  writing  was  not  a 
promissory  note,  it  not  being  payable  to  any 
named  person,  nor  specifyinff  an  amount  to 
be  paid ;  Matthews  v.  lit  divine,  1  0.  233. 
(Citing  Besancon  v.  Shirly.  supra.) 

5.  Same :  Note  payable  to  an  estate.  An 
instrument  for  the  payment  of  money,  not 
payable  to  bearer,  is  not  good  as  a  promis- 
sory note,  unless  a  payee  be  mentioned  in  it, 
either  expressly  and  formally,  or  by  such 
designation  as  certainly  identifies  the  person 
intended ;  Ttttle  v.  Thomas.  I  G.  122.  And 
for  this  reason  the  following  instrument,  duly 
signed  by  the  makers,  was  held  not  to  be  a 
promissory  note,  viz. :  "  Twelve  months  after 
date  we  promise  to  pay  to  the  estate  of  Btn 
TJioman,  eighteen  hundred  dollars  for  value 
received ;"  Tb. 

6.  Order  payable  on  a  contingency  not  a 
bill  of  exchange.  An  order  from  a  client  to  his 
attorney,  directing  the  latter  to  pay  a  certain 
sum  out  of  the  proceeds  of  a  claim,  in  his 
hands  for  collection,  when  the  same  should 
be  collected,  is  payable  on  a  contingency, 
and  therefore  not  a  bill  of  exchange :  Fftch  v. 
Stamiys,  6  H.  487 ;  Van  Vacler  v.  Flack,  1  S. 
&  M  393.  Such  an  order,  at  common  law, 
did  not  import  a  consideration,  but  it  seems 
under  the  statute  II.  &  H.,  p.  372,  {  6,  the 
rule  is  different,  and  the  order  imports  a  con- 
sideration. Such  order  is  an  equitable  assign- 
ment of  the  fund,  though  the  drawee  has  not 
assented  to  it ;  Fitch  v.  Stamps,  supra.  If  the 
drawee  accept  such  an  order  generally,  he 
will  not  be  liable  to  pay  till  collection  be 
made;  but  if  collection  be  made  in  depre- 
ciated currency,  the  payee  will  be  entitled 
to  lawful  money;  Van  Vacter  v.  Flack, 
supra. 

See  Assignment,  9.  Attorney  at  Law, 
27. 

7.  Same :  Statute  H.  §•  H.  372,  §  6.  This 
statute,  which  is  above  referred  to,  provides 
that  when  any  person,  Ac,  shall,  by  order  in 
writing,  signed,  &c.,  direct  the  payment  of 
any  sum  of  money  in  the  hands  of*  another, 
the  money  therein  specified  shall,  by  virtue 
thereof,  be  due  and  payable  to  "  the  payee, 
and  may  be  put  in  suit  against  the  drawer, 
and  if  accepted,  against  the  drawee,"  &c. 
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judgment,  "^ere  a  note  and  a  certificate 
of  stock  made  by  the  payee  in  the  note,  in 
favor  of  the  maker,  'exactly  correspond,  in 
date  and  amount,  in  the  absence  of  all  other 
proof  of  the  consideration,  that  exact  corre- 
spondence is  sufficient  to  uphold  the  verdict 
of  a  jury  finding  that  the  stock  was  the  con- 
sideration of  the  note ;  Barrtnger  v.  Ne&bit, 
1  S.  &  M.  22. 

See  CONSIORRATIOK. 


II.  Oondderatioii. 

8.  Promissory  note  imports  a  valuahle  cm- 
stderation.  A  promissory  note  is  prima  fade 
upon  a  valuable  consideration ;  Moore  v. 
MicJcell,  y^ ,  231,  and  so  under  the  statute 
(see  ante,  7)  is  an  order  payable  on  a  contin- 
gency; Fitrh  V  Stamps,  6  H.  487. 

9.  Consideration  impeached  :  Partial  fail- 
ure :  Depreciated  hank  paper.  If  a  note  be 
given  for  the  loan  of  depreciated  bank  paper, 
at  its  nominal  value,  a  recovery  can  be  had 
only  for  the  real  value  of  the  bank  paper  at 
the  time  of  the  loan ;  Scott  v.  Hamblin.  3  S. 
&  M.  285.  Bat  though  it  be  proven  that  the 
Dote  was  given  for  the  loan  of  such  paper, 
this  will  not  entitle  the  maker  to  a  reduction 
by  the  amount  of  the  discount,  unless  he  also 
ehow  what  amount  of  depreciated  bank  paper 
was  loaned ;  for  it  will  be  presumed,  unless 
the  contrary  be  shown,  that  the  discount  was 
taken  off  when  the  loan  was  made,  and  that 
the  note  was  given  for  the  real  value  of  the 
bank  paper  loaned ;  Walker  v.  Meek,  12  S.  <te 
M.  49i>. 

10.  Note  given  by  ndministrator  for  debt 
of  intestate  :^Assets  :  Forbearance  to  sue.  An 
administrator  will  not  be  liable  on  a  note 
given  by  him  to  a  creditor  of  the  estate,  if  it 
be  without  consideration;  but  if  he  have  as- 
sets, that  will  be  a  valid  consideration ;  and  so 
an  agreement  to  forbear  suit  for  a  definite 
period  is  a  valid  consideration ;  and  he  will 
also  be  bound,  if  he  receive  credit  for  the  in- 
t«*state*s  debt,  as  paid  by  him ;  Tamer  v. 
Brown,  3  S.  &  M.  425. 

See  CoNsiDRRATio.v,  4,  5,  6. 

11.  Pre-existing  debt  of  another.  And  so, 
if  a  note  be  given  for  the  pre-existing  debt  of 
another,  it  is  without  consideration,  unless  it 
were  received  in  payment  of  the  debt  But 
if  the  payee  transfer  the  note,  this  makes  it  a 
payment  of  the  debt,  though  taken  at  first 
only  as  conditional  payment,  and  therefore 
also  makes  a  valid  consideration  for  the  note 
whereby  it  becomes  binding  on  the  maker ; 
Wren  v.  Hoffman,  41  M.  616. 

12.  Failure  of  consideration:  Case  in 
judgment.  If  a  note  be  given  to  one  who 
claims  to  be  the  owner  of  a  judgment,  in  sat- 
isfaction of  it,  but  upon  the  express  condition 
that  if  another,  who  claims  to  be  the  owner 
of  the  judgment,  shall  establish  his  title,  and 
thus  set  aside  the  satisfaction,  the  note  is 
not  to  be  paid,  and  the  condition  is  broken, 
by  the  happening  of  that  contingency,  the 
maker  will  not  be  liable,  though  the  note  be 
in  the  hands  of  an  innocent  holder,  who  has 
taken  it  in  payment  of  a  pre-existing  debt ; 
Brooks  V.  Whiston,  7  S.  &  M.  513.  See  post^ 
124.  145,  146.  233. 

13.  Gaming  consideration.  A  note  on  a 
gaming  consideration  is  void  both  at  law  and 
in  equity ;  McAule^  v.  Mardis,  W.  307. 

14.  For  import  duties  to  a  State.  A  note 
to  "the  city  of  Natchez,  for  duties  to  be  col- 
lected," is  an  illegal  contract,  being  in  viola- 
tion of  the  act  admitting  this  State  into  the 
Union ;  City  of  Natchez  v.  Trimble,  W.  376 

15.  Proof  of:  By  circumstances :  Casein 


III.     Days  of  Grace. 

16.  Promissory  notes  entitled  to.  Promis- 
sory  notes  are  entitled  to  three  days  of  grace 
in  this  State ;  Fleming  v.  Fulton,  6  H.  473  ; 
and  so  are  bills  single;  Sftinner  v.  Collier,  4 
H.  396.  But  a  bill  single  which  contains  an 
obligation  to  pay  monev  and  to  deliver  other 
things,  is  not  entitle()  to  days  of  grace; 
Lamkiu  v.  Nye,  43  M.  241.     See  ante.  1. 

17.  Effect  of  l>ays  of  grace,  though  inci- 
dent to  a  promissory  note  payable  after  date, 
are  not  to  have  the  effect  of  making  a  note 
payable  on  its  face  four  months  after  date,  a 
note  having  a  longer  time  to  run  than  four 
month"*,  within  the  meaning  of  a  bank  charter, 
which  allowed  seven  percent  interest  on  notes 
payable  in  four  months,  and  eight  per  cent, 
interest  on  notes  having  a  longer  time  to  run. 
Notwithstanding  the  days  of  grace,  the  note 
is  to  be  considered  as  a  fonr  months'  note, 
and  therefore  entitled  to  draw  only  seven  per 
cent,  interest;  Fomiquet  v.  West  Feliciana 
/e. /?.  Co.,  6  H.  116. 

18.  When  third  day  of  grace  is  Sunday. 
When  the  third  day  of  grace  falls  on  Sunday, 
only  two  days  of  grace  are  allowed,  and  the 
note  or  bill  must  be  presented  on  Saturday, 
and  payment  then  demanded.  And  the  notice 
must  be  given  on  Monday,  or  deposited  in  the 
post  office  in  time  to  go  by  the  first  mail  of 
that  day.  Sunday  not  being  a  business  day, 
is  not  counted  ;  Fleming  v.  Fulton,  6  H.  473 ; 
Barlow  v.  Planters'  Bk.  7  H.  129. 

19.  Maker  entitled  to  tlie  whole  of  the  days 
of  grace  before  suit.  The  maker  of  a  note  is 
entitled  to  the  whole  of  the  third  day  of  grace 
in  which  to  make  payment,  and  if  suit  be 
commenced  against  him  on  that  day,  it  will 
be  premature :  Wiggle  v.  Thomasson,  1 1  S. 
A  M.  452 ;  Winston  v.  Miller,  12  S.  &  M.  550. 
And  if,  in  such  suit,  no  objection  be  made  on 
that  account,  but  judgment  by  default  be 
rendered,  it  will  be  error ;  Winston  v.  Miller, 
supra. 

IV.     When  Fete  or  Bill  is  due. 

20.  Payable  after  date,  A  note  payable 
thirteen  months  after  the  Ist  of  February, 
1838.  is  due  1-4  March,  1839,  and  not  on  2-5 
of  that  month ;  Barlow  v.  Planters  B%  7  H. 
129. 

21.  Payable  on  demand,  after  a  specified 
time.  A  note  payable  **  on  demand,  five 
months  after  date."  is  due  at  the  end  of  five 
months,  without  demand.     Whether   a  note 

fiayable  on  demand  at  a  particular  place 
without  any  specification  as  to  the  lapse  of 
any  time  before  demand  is  to  be  made),  can 
be  sued  on  without  a  demand  first  made; 
Qucere?  Cook  v.  Martin,  5  S.  &  M.  379. 
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T.  Protest  of  Bills  and  Kotes. 
1.  Promiiiory  notei  not  protettable  pmper. 

22.  Ad  qfpi'otest  no  evidence  of  demand  of 
promufioty  note,  A  promissory  note  is  not 
required  by  law  to  be  protested  for  non-paj- 
ment;  and  hence,  the  act  of  protest  is  no 
evidencte  of  the  presentment  of  a  note,  nor 
of  demand  of  its  payment ;  but  evidence  ali- 
unde of  these  facts  must  be  adduced ;  Smith 
V.  GMs,  2  S.  &  M.  479;  S.  P.,  Carpenter 
V.  Reynolds.  42  M.  807. 

23.  Same:  Notary  not  hound  to  give  no- 
tice  at  common  law.  By  the  common  law. 
a  promissory  note,  not  being  protestable 
paper,  in  case  it  is  protested,  the  notary  is 
only  bound  to  give  notice  to  the  party  from 
whom  lie  received  it ;  but  this  rule  is  changed 
by  the  Act  of  1833,  H.  C.  867.  art.  9.  re- 
quiring notaries  protesting  such  paper  to 
g  ve  notice ;  and  now  the  notary  is  bound  to 
give  notice  of  dishonor  to  all  the  parties,  as 
in  case  of  the  protest  of  a  bill  of  exchange ; 
Bowling  v:  Arthur,  5  G.  41 ;  citing  Tieman 
v.  Com'l  Bk  0/  Natchez,  7  H.  648;  Agricul- 
tural B'k  V.  Com'l  Rk  of  Manchester,  7  S.  & 
M.  592. 

2.  Notary  and  hii  depntiei  and  their  dntiet. 

24.  Notary  must  give  notice  hy  statute. 
As  above  seen,  a  notary  public,^  to  whom  a 
note  or  bill  is  delivered  for  protest,  is  bound 
to  give  notice  of  the  dishonor  to  all  the  par- 
ties who  are  entitled  to  notice,  and  on  his 
failure  to  give  proper  and  legal  notice,  in  ^he 
manner  prescribed  by  law,  whereby  any  party 
is  released,  he  is  liable  for  the  damages 
thereby  sustained ;  Bowling  v.  Arthur,  o  G.  41. 

25.  Clerk  of  notary,  Fhe  clerk  of  a  no- 
tary has  no  power  by  the  law  merchant  to 
make  presentment  and  demand  payment  of  a 
bill  or  note ;  it  should  be  done  bv  the  notarv 
himself;  Ellis  v.  ComH  Bk  of  Ndchez,  7  H. 
294;  Smith  v.  Gibbs,  2  8.  &  M.  479;  Car- 
michael  v.  B'k  of  Pennsylvania,  4  H.  567. 
And  hence,  if  the  act  of  protest  state  that 
tne  demand  was  made  by  the  notary,  and  his 
deposition  show  it  was  made  by  his  clerk,  the 
protest  is  a  false  certi6cate,  and  should  be 
ruled  out  as  evidence ;  Smith  v.  Gibbs,  supra  ; 
sed  vide  post,  26.  Contra,  in  Louisiana,} 
where  there  is  a  statnte  allowin?  notaries  to 
appoint  deputies ;  Dvnght  v.  Richardson,  12 
S.  &  M.  325. 

8.  Notarial  Beoord. 

26.  Act  of  protest.  A  promissory  note  by 
the  law  merchant,  is  not  protestable  paper, 
and  the  act  of  protest  of  such  a  note  is  no 
evidence  of  presentment  and  demand,  but 
these  must  be  established  by  proof  aliunde. 
But  the  rule  is  different  under  the  Act  of 
1833,  H.  C.  867,  art.  12.  by  which  a  notary 
protesting  a  bill,  note,  or  bond,  is  required  to 
make  a  record  of  his  acts,  in  relation  to  the 
protest  and  giving  of  notice,  and  swear  to  it; 
and  this  record  is  then  made  evidence  of  the 
facts  stated  in  it.  The  Rev.  Code  of  1857. 
contains  a  similar  provision.  See  p.  413,  art. 
39,  and  p.  519,  art.  240.  And  the  act  of 
protest  being  itself  evidence  of  due  demand, 


when  it  is  so  stated  in  it,  if  the  deposition 
of  the  notary  state  the  demand  was  made  by 
his  deputy,  it  will  be  immaterial,  as  the  act 
of  protest  proves  a  legal  demand ;  Chew  v. 
Real  U  S.  &  M.  182 ;  Sed  vide  ante,  2.5. 

27.  Statute  of  1833,  H.  C.  867.  art,  12 :  ATo- 
tarial  record  under.  This  statnte  applies, 
however,  onlv  to  protests  in  this  State,  made 
by  officers  of  the  State;  Whiter,  Englehard, 
2  S.  &  M.  38.  This  statute  does  not  require 
the  record  to  be  made  out  at  the  time  of  the 
protest ;  the  notary  should,  however,  note  the 
racts  as  he  progresses,  or  within  a  reasonable 
time  afterwards ;  and  if  he  do  so,  he  may 
make  out  the  record  and  certi6cate  at  any 
time  afterwards ;  Grimball  v.  Marshall,  3  S. 
&  M.  359.  And  where  the  certificate  and 
record  are  regulnr  on  their  face,  thou^rh  made 
two  years  after  the  protest,  they  will  be  p"ood, 
as  it  will  be  presumed  that  the  notary  did  his 
duty  in  making  a  note  or  memorandum  of  the 
fnctsin  proper  lime  ;  and  the  record  and  cer- 
tificate (sworn  to)  are  admissible  to  prove 
notice  ns  well  as  the  protest;  Grimball  v. 
Marshall,  sujtra. 

28.  Record  and  certificate  of  a  deceased 
notary,  under  Act  of  1833.  The  notarial  cer- 
tificate of  a  deceased  notarjr,  concerning  the 
protest  of  a  note  made  by  him,  purporting  on 
its  face  to  I'e  made  several  months  after  the 
protest,  is  admissible  in  evidence  to  prove  de- 
mand and  notice,  even  though  it  be  proven, 
that  they  were  the  only  record  ever  kept  by 
the  notary  of  his  acts  in  the  premises;  such 
certificate  with  the  record  is  a  mere  deposi- 
tion, taken  ex  parte  it  is  true,  but  authorized 
bylaw;  Booth  v.  Watson,  5  S.  *  M.  595 
(citing  Flfming  v.  Fulton,  6  H.  473 ;  Wood 
^  Am.  Life  Trust  Co,,  7  id.  609 ;  Grimball  v. 
MarshaU,  3  8.  &  M.  359). 

4.   Demand  and  Presentment. 
See  post.  67a. 

29.  Personal.  When  the  bill  or  note  is  not 
payable  at  any  particular  place,  the  demand 
on  the  maker  or  acceptor  should  be  personal, 
in  order  to  hold  the  drawer  and  endorser  re- 
sponsible. The  mere  fact  that  it  is  placed  in 
poPses.«inn  of  a  bank  for  collection,  does  not 
authorize  a  demand  at  the  counter  of  the  bank, 
although  such  is  the  custom  of  the  bank. 
Parties  to  notes  not  payable  in  bank,  are  not 
bound  by  its  custom,  unless,  perhaps,  there  be 
a  further  custom  at  the  place  the  note  is 
made,  that  it  should  go  unto  the  bank  for 
collection ;  Letvis  v.  Planters'  Bk,  3  H.  267. 

30.  Same:  When  acceptor  not  found, 
case  in  jwlgment.  The  notary  "  went  to  the 
counting  house  of  the  acceptor,  found  it  shut 
up,  and  no  person  there  to  answer  for  the  pay- 
ment," and  thereupon  protested  the  bill.  The 
court  sav  (but  expressly  decline  to  decide  the 
point),  the  notary  ought  to  have  made  in- 
quiry  for  the  acceptor  in  Ae  neighborhood  of 
the  counting  house ;  Ellis  v.  Vom'l  Bk  of 
Natchez.  7  H.  294. 

32.  Same :  Made  at  any  time  on  third  day 
of  grace.  A  personal  demand  may  be  made  at 
anv  time  during  the  third  day  of  grace  ;  the 
rule  is  more  strict  as  to  constructive  demand, 
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made  at  a  bank,  when  tlie  note  or  bill  is  pay- 
able there ;  in  such  case  the  demand  must 
be  made  jasi  before  the  close  of  banking 
honrs ;  Harrtaaon  v.  Crowder,  6  S.  &  M.  464. 
See  Banks,  17. 18, 19,  22 ;   and  post,  34. 

33.  When  third  day  of  grace  ts  Sunday. 
When  the  third  day  of  grace  fails  on  Sunday, 
the  demand  mnst  be  made  on  the  second  day, 
Saturday ;  Flemivg  v.  Fulton,  6  H.  473 ;  Bar- 
low V.  Planter's  ^ank,  7  H.  129.  See  ante^ 
18. 

34.  Constructive  demand  when  note  or  hill 
is  payable  in  bank.  The  rule  requiring  a  con- 
strnctive  demand,  when  the  note  is  payable 
in  bank,  to  be  made  just  before  the  close  of 
banking  honrs.  is  more  strict  than  reaponable ; 
yet  it  is  firmly  established ;  Harrison  v. 
'Crotcder,  6  S.  &  M.  464.  Where  the  bank 
itself  is  the  holder  of  the  paper,  the  rule  is. 
that  it  should  remain  in  the  bank  until  the 
coropletioD  of  business  hours  on  the  third 
day  of  grace ;  Planters'  Bank  v.  Marhham, 
5  u.  397 ;  Harrisson  v.  Crowder,  supra ;  but 
this  rule  is  not  Hpplicable  strictly  to  persons 
holding  notes  payable  in  bank,  for  there  is 
DO  law  compelling  them  to  deposit  their  notes 
in  bank.  K  the  holder  of  such  note  present 
it  at  the  close  of  business  hours,  this  will  do ; 
and  this  does  not  require  the  presentation  to 
be  made  at  the  very  moment  of  closing  the 
doors.  The  presentation,  if  made  a  few  min- 
utes before,  will  do;  but  a  charge  to  the 
jnry,  ihat  if  it  were  presented  in  a  reasonable 
and  convenient  time  before  the  doors  were 
closed,  would  be  too  indefinite,  and  there- 
foreierroneous ;  Harrisson  v.  Crowd'  r,  supra. 

35.  Same :  Case  in  judgment.  The  notary 
who  presented  the  note  and  made  the  protest, 
being  examined  as  a  witness,  stated,  that  he 
had  DO  recollection  of  the  fact,  but  did  not 
donbt  that  he  did  it  on  seeing  his  notarial 
record ;  that  his  custom,  which  was  founded 
on  his  belief  that  it  was  in  accordance  with 
law,  was  to  present  notes  payable  in  bank 
daring  the  last  hour  of  business,  and  about 
the  close  of  the  bank;  that  when  payment 
was  refused,  he  took  the  note  away  with  him  ; 
that  he  would  not  say  in  this  instance,  whether 
the  note  was  presented  a  minute  or  an  hour 
before  the  bank  closed,  except  from  his  habit 
as  before  stated :  Held,  that  this  evidence 
should  have  been  submitted  to  the  jury,  and 
they  might  properly  have  found  a  verdict  on 
it  for  plaintiff;  Harrisson  v.  Crowdtr,  supra. 

36.  Presentment  necessary.  If  the  act  of 
protest  state  a  demand  merely,  it  is  not  suf- 
ncient  evidence  of  a  legal  demand  ;  present- 
ment (except  when  the  note  or  bill  is  lost) 
being  essential  to  a  good  demand,  the  pro- 
test should  state  a  presentment;  and  so, 
if  the  demand  is  undertaken  to  be  proven  by 
the  deposition  of  the  notary  who  made  the 
protect,  presentment  must  be  proven  ;  Smith 
T.  (?t'6fe«,  2  S.  &  M.  479. 

37.  Remaining  in  bank  equivalent  to  pre- 
tenfment.  If  a  note  remain  during  the  wnole 
of  the  third  day  of  grace  in  the  bank  at  which 
it  is  payable,  this  is  a  sufficient  presentment 
and  demand ;  Duncan  v.  Watson.  6  0.  187  ; 
and  hence  uo  demand  being  necessary,  proof 


that  an  actual  demand  was  made  after  the 
close  of  business  hours,  and  that  the  answer 
was,  that  the  maker  had  no  funds,  is  suffi- 
cient; Goodloe  V.  Godly.  13  S.  &  M.  233; 
S.  P.,  Commercial  ^  kailroad  Bank  v. 
Hamer,  7  H.  448;  Planters'  Bank  v.  Idark- 
ham.  5  H.  397.  And  so  the  notary  being 
dead,  proof  that  the  note  remained  in  bank  at 
which  it  was  payable,  during  the  whole  of  the 
day  of  its  maturity,  is  good;  Bland  y.  Com^ 
mercial  JT  Railroad  Bank,  3  S.  &  M.  250. 

38.  Trani(fer  hy  bank  of  its  business.  When 
a  bank  at  which  a  note  is  made  payable  has 
transferred  its  business  to  another  bank,  at 
which  place  it  transacts  all  its  bu.«iness.  pre- 
sentment and  demand  at  the  latter  bank  is 
sufficient;  Duncan  v.  Watson,  6  C.  187. 

38a.  Conflict  of  laws.  Demand  and  protest 
of  a  bill  must  be  made  according  to  the  law 
of  the  place  where  it  is  made  payable;  Ellis 
V.  Commercial  Bank  of  Natchez,  7  H.  294. 

5.  Custom  of  Banks  as  to  Demand  and  Present- 
ment. 

39.  Jn  what  cases  it  applies.  Parties  are 
bound  by  the  usages  of  a  bank  in  reference 
to  the  presentment  and  demand  of  commercial 
paper,  only  where  it  is  made  payable  and 
negotiable  at  the  bank;  or  possibly  where  a 
custom  exists  at  the  place  where  a  note  or 
bill  is  made,  that  it  shall  go  into  a  bank  there 
for  collection,  the  parties  may  be  supposed  to 
contract  wiih  reference  to  it,  and  tnerefore 
to  be  bound ;  but  where  there  is  no  such  cus- 
tom, and  the  bill  or  note  gets  in  possession  of 
a  bank  for  collection,  the  demand  and  present- 
ment must  be  made  in  accordance  with  law, 
and  not  in  accordance  with  the  custom  of  the 
bank  :  Lewis  v  Planters'  Bank,  3  H.  267 ;  S. 
P.,  Planters'  Bank  v.  Markham,  5  H.  397. 

The  custom  of  the  bank  will  control  when  the 
note  is  payable  there  ;  and  if  by  that  custom 
the  maker  has  until  the  close  of  banking  hours 
to  pay,  a  presentment  and  demand  at  the  bank 
before  that  hour,  will  be  bad,  unless  the  note  be 
left  with  the  bank  until  the  close  of  banking 
hours ;  Planters'  Bank  v.  Markham,  supra. 
As  a  general  rule,  demand  of  payment  of  a 
note  payable  in  bank  should  be  within  bank- 
ing hours;  bu-t  there  are  exceptions  to  this 
rule,  and  among  them  is,  that  if  the  note  be 
presented  immediately  after  the  close  of  bank- 
ing honrs,  and  there  is  a  refusal  to  pay,  ac 
companied  by  an  answer  **  that  the  note  could 
not  be  paid,  and  that  no  ^nnds  were  deposited 
in  bank  for  that  purpose;"  in  such  case 
the  demand  is  good.  And  there  need  be  no 
actual  demand  if  the  custom  of  the  bank  be 
that  notes  not  paid  within  banking  hours,  nor 
funds  deposited  there  to  meet  them,  are  con- 
sidered as  dishonor  ;  Cohea  v.  Hunt,  2  S.  & 
M.  227. 

40.  Custom  as  to  presentment  after  banking 
hours.  V\  here  a  note  was  made  payable  in 
bank,  and  the  notary  did  not  demand  payment 
until  after  banking  hours  were  over,  and  the 
front  door  of  the  bank  was  closed,  but  he 
went  to  the  back  door  and  finding  the  teller 
in,  according  to  the  custom  of  the  bank,  de- 
munded  payment  and  was  refused,  the  teller 
stating  there  were  no  foudB  in  bank  that  day 
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of  the  maker,  it  was  held  that  the  demand  was 
sufficient.  But  it  was  also  said  the  demand 
would  not  have  been  good  if  there  had  been 
no  officer  present  to  answer  the  demand  ; 
Coml  ^  R.  R.  Bank  v.  Hamer.  7  H.  448 ;  S. 
P.,  Cohea  V.  Hunt,  2  S.  &  M.  227. 

6.    Presentment  and  demand  of  Notes,  fto., 
Endorsed  after  maturity. 

41.  Must  he  presented  in  reasonable  time : 
Case  in  judgment :  Notice.  The  rule  in  re- 
lation to  the  time  when  a  demand  should  be 
made  of  a  note  endorsed  when  it  is  overdue, 
is  not  very  definitely  settled.  Some  of  the 
cases  say  it  must  be  made  in  a  reasonable 
time,  but  what  is  a  reasonable  time  depends 
very  much  on  the  circumstances  of  each  par- 
ticular case.  Other  cases  say  that  it  is  like 
a  note  payable  on  demand,  or  a  bill  payable 
at  sijfht,  as  to  which  the  presentment  and 
demand  mnst  be  mside  on  the  next  day  after 
the  instrument  is  received,  if  the  parties  live 
in  the  same  place,  or  if  they  live  in  different 
places,  it  must  be  forwarded  on  that  day  ft»r 
presentment  and  demand.  In  this  case  it 
was  held,  that  the  presentment  and  demand 
made  on  the  next  day  after  the  endorsement 
(or  the  second  day,  if  the  next  be  Sun- 
day), is  sufficient.  And  it  was  also  said, 
that  the  notice  of  failure  to  pay  on  demand, 
must  be  given  exactly  as  if  the  note  had  been 
endorsed  before  it  was  due;  Fortner  v.  Par- 
ham,  2  S.  &  M.  151. 

42.  Same:  Case  in  judgment.  It  is  the 
duty  of  the  holder  of  a  note  endorsed  to  him, 
after  maturity,  to  make  a  demand  of  the 
maker,  in  a  reasonable  time,  and  give  notice 
to  the  endorser  of  non-payment.  What  is  a 
reasonable  time,  when  the  facts  are  ascer- 
tained, is  a  question  of  law  for  the  court. 
And  in  this  case  the  failure  to  present  the 
note  and  demand  payment,  from  June,  1862 
(though  the  maker  was  absent  in  the  army 
till  June,  1865),  until  January.  1866.  was 
held  an  unreasonable  delay;  Baskerville  v. 
Hairis,  41  M.  535. 

YI.   Notice  of  Dishonor. 
1.  Character  of  the  Notice. 

43.  Must  be  sufficient  to  put  the  party  on 
inquiry:  Effect  of  mistake  If  the  notice  be 
such  as  reasonably  to  put  the  party  on 
inquiry,  it  will  be  sufficient;  Cheuming  v. 
Gatewood.  5  H.  552.  It  is  well  settlfd  that 
notice  to  an  endorser,  in  which  I  here  is  an 
error,  either  in  stating  the  date  of  the  note, 
the  day  when  it  fell  due,  the  maker's  name, 
or  the  amount  of  the  note,  is,  nevertheless, 
sufficient,  if  the  note  be  in  other  respects 
sufficiently  described,  so  that  the  endorser 
could  not  be  misled  by  the  mistake.  And  the 
rule  covers  a  mistake  made  by  the  notary  in 
his  deposition  in  proving  notice;  /fowan  v. 
Odenheimer,  5  S.  &  M.  44. 

But  when  a  note  fell  due  on  the  29th  of  a 
month,  and  was  duly  protested  on  that  day, 
but  the  notice  of  protest  was  dated  on  the 
26th,  and  stated  that  the  protest  was  made 
on  that  day ;  it  was  held  that  the  notice  was 
legally  insufficient  to  charge  the  endorser; 
that  it  notified  him  of  an  illegal  demand  and 


protest,  by  which  he  was  released  from  lia- 
bility, and  the  holder  could  not  afterwards 
render  the  endorser  liable  by  showing  that  de- 
mand and  protest  was  duly  made.  That  this 
case  differed  from  one  where  the  protest  and 
demand  being  properly  made,  the  notice  so 
stated  them,  but  at  the  same  time  contained 
a  mis-description  of  the  note.  In  this  last 
case  it  is  proper  to  submit  the  question  to  a 
jury,  to  say  whether  the  endorser  had  been 
misled  by  the  mis»-dcscription,  to  his  injury. 
But  in  the  case  of  the  notice  stating  an  ille- 
gal demand  and  protest,  the  endorser  wns.  in 
effect,  notified  that  he  was  released,  and  had 
a  right  to  rely  on  it.  (ylayton.  J.,  dissented, 
beinjr  of  opinion  that  the  question  should  ba 
submitted  to  a  jury,  as  in  case  of  a  mis-de- 
scription of  the  note ;  Routh  v.  RohertsoHy  11 
S.  &  M.  382. 

2.  Time  of  giving  Kotiee. 

44.  Personal  on  same  day,  or  day  after- 
wards. Where  the  endorser  resides  in  the 
same  place  where  the  note  is  protested,  notice 
should  be  given  to  him  on  that  day  or  the 
day  afterwards  ;  Fortner  v.  Parham.  2  S.  & 
M.  151.  But  if  the  next  day  be  Sunday, 
then  notice  on  Monday  will  be  sufficient.  Sun- 
day not  being  counted  as  a  business  day ; 
Fleming  v.  Fulton.  6  H.  473  ;  Barlow  v. 
Planttrs*  Bank,  7  H.  129.  And  when  an  en- 
dorser receives  notice  by  mail,  he  must  give 
notice  to  a  prior  endorser,  at  farthest  on  the 
next  day  after  its  reception  by  him  ;  Ameri- 
can Life  Ins.  Sf  Trust  Co.  v.  Emerson,  4  S. 
&  M.  177.  It  was  held  in  Harrell  v.  Bi^ler, 
W.  176,  that  protest  of  a  note  and  notice  on 
the  day  the  note  fell  due,  excluding  the  days 
of  grace,  was  sufficient. 

45.  Constructive  notice  by  mail :  Time  of 
deposit  in  post  office.  When  the  notice  is  to  be 
transmitted  by  mail,  it  must,  at  farthest,  be 
deposited  in  the  post  office  in  time  to  ico  br 
the  mail  which  leaves  the  day  next  succeed- 
ing the  protest,  if  there  be  a  mail  leaving 
that  day,  and  if  not,  then  in  time  to  go  by 
the  first  mail  leaving  after  that  time.  But 
the  holder  is  not  required  to  deposit  the  notice 
in  the  post  office  on  the  day  of  protest,  it 
must,  however,  bo  done  on  the  next  day,  in 
time  to  go  by  the  mail  of  that  day,  unless  the 
mail  depart  at  an  unusually  early  hour ; 
Downs  V.  Planters*  Bank,  1  S.  &  M.  261 ;  S. 
P..  Deminds  v.  Kirkman,  1  S.  &  M.  644 ;  S.  P., 
Hooves  V.  Ntwman.  2  S.  &  M.  71.  But  if  the 
mail  of  the  next  day  depart  at  sunrise,  that  is 
an  usually  early  hour,  and  the  notice  need  not 
be  deposited  in  time  for  that  mail ;  Deminds 
V.  Kirkman,  supra.  Nor  is  it  necessary  to 
send  it  by  the  mail  of  the  next  day,  when 
that  mail  is  closed  on  the  night  of  the  day  of 
protest ;  Wemnle  v,  Dang^eld.  2  S.  &  M. 
445.  It  woula  seem,  however,  that  9  o'clock 
A.  M.,  of  next  day,  was  not  an  unusually 
early  hour,  since  it  was  held  that  if  the  proof 
of  the  notice  show  only  that  it  was  deposited 
in  the  post  office  by  that  honr,  without  further 
stating  that  it  was  in  time  to  go  by  the  first 
mail,  it  is  insufficient;  Dotms  v.  Planters' 
Bankf  supra. 
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46.  Same :  Where  protest  is  on  Saturday, 
Where  the  third  day  of  grace  is  on  Sunday, 
and  the  protest  is  on  Saturday,  the  next  busi- 
neps  day  is  Monday  (Sunday  not  being  coun- 
ted) and  notice  deposited  in  time  for  the  mail 
of  Monday,  will  do ;  Fletiiing  v.  Fulton,  6  H. 
473;  Barlow  v.  Planters'  Bank,  7  H.  129. 

S.  How  Kotioe  must  be  given. 
A.  When  Personal   and   how  Served. 

47.  Must  be  personal :  JMiere  endorser's 
nearest pobt  office  ts  place  of  protest  It  was 
held  in  Stamps  v.  Broiim,  W.  62<i,  that  notice 
of  protest  left  at  tlie  nearest  post  office  of  the 
enaorser,  w4ien  he  does  not  reside  in  the  town 
where  the  protest  was  made,  wos  pufficient, 
bat  this  is  overruled,  and  now  it  is  settle  :  that 
the  notice  must  be  personal  when  the  en- 
dorser  either  lives  in  the  town  where  the  pro- 
test was  made,  or  where  he  lives  in  the  coun- 
trv.and  the  post  office  in  the  place  of  protest, 
is  his  nearest  post  office.  That  notice  through 
the  post  office  is  never  sufficient,  unless  where 
itisio  hetransrnttted  by  mail  to  another  post 
olBce,  which  last  is  the  post  office  of  the 
endorser;  Patrick  v.  Beauty,  6  H.  609; 
Hoggatt  v.  Bingaman,  7  H .  50.*) ;  Bowling 
T.  Arihwr,  5  G.  41.  And  it  is  incompetent 
to  prove  a  custom  of  the  notaries  in  a  citjr, 
to  give  notice  to  resident  parties  by  d^'posit- 
ing  in  the  post  office  ;  Wilcox  v.  JUcNutt,  2 
H.776. 

48.  When  personal  to  an  endorser  residing 
at  another  post  office.  When  an  endorser, 
residing  in  a  different  town  from  the  one  in 
which  the  note  was  made  payable,  is  present 
in  the  latter  town  when  the  n«>te  is  protested, 
personal  service  on  him  there,  is  good  ;  and  it 
seems,  if  his  presence  there  be  known  to  the 
holder,  notice  sent  to  i  im  through  the  post 
office  would  be  bad ;  Miles  v.  Ball,  12  S.  &  M. 
332. 

49.  How  personal  notice  must  be  given. 
Personal  notice  may  be  given  either  by  de- 
livering it  to  the  party  entitled  to  it,  or  leav- 
ing it  at  his  dwelling  or  usual  place  of  busi- 
ness ;  Patrick  v.  Beady,  6  H.  609.  So  where 
letters  and  papers  are  frequently  left  at  a 
particular  house  in  the  town,  for  a  drawer  or 
endorser,  which  he  receives,  when  he  comes 
to  town  or  sends  for  them,  and  he  bus  also 
received  notices  of  protest  from  a  particular 
hank,  at  the  same  place,  without  objection  ; 
this  was  held  to  ^ive  authority  to  that  bank 
to  give  notice  to  him  by  leaving  it  there; 
Viilcox  V.  Routh,  9  S.  &  M.  476.  But  hand- 
ing the  notice  to  a  clerk  of  the  endorser  on 
tl^  street,  with  the  request  to  hand  it  to  him, 
irithoot  calling  at  his  residence  or  business 
house,  is  not  good,  it  not  appearing  that 
the  clerk  handed  the  notice  to  the  endorser, 
within  the  time  prescribed  bv  law  ;  nor  that 
he  had  authority  from  his  employer  to  receive 
such  notices  for  him  ;  Furtuer  v.  Parham^  2 
S.4M.  151.    See/>o<  52. 

50.  Same:  Ehdorser  being  sick:  Case  in 
judgment.  The  endorser  was  sick  and  the 
notary  took  a  written  notice  of  the  protest  to 
his  room,  and  approaching  his  bed,  remarked 


to  the  endorser,  that  he  had  that  day  protested 
a  note  on  which  he  was  endorser,  without,  how- 
ever,  discribing  the  note.  The  notary  could  not 
say  that  the  endorser  heard  his  remarks.  He 
then  left  the  written  notice  on  the  miintel- 
piece  of  the  room  in  which  the  endorser  was 
sick,  and  it  was  held  that  the  service  of  the 
notice  was  good ;  Miles  v.  Hall,  12  S.  AM 
332. 

B.    When  to  an  Agent. 

51.  Notice  to  agent  good.  Notice  of 
protest  left  with  an  agent  who  has  either 
express  or  implied  authority  to  receive  it,  is 
good :  Wilkins  v.  Ctv>nurcial  Bank  of 
Natchez.  6  H.  217.  A  notice  to  one  partner 
is  good  as  to  all ;  and  if  one  be  deud,  notice 
to  the  survivor  binds  the  reprepentatives  of 
the  decedent ;  Darbig  v.  Stidgtr,  4  S.  &  M. 
749. 

52.  Agent's  implied  authority:  Ca^e  in 
judgmtnt.  A.  was  in  the  habit  of  receiving 
at  the  post  office  all  letters  addressed  to  B. 
(as  they  were  put  regularly  in  A.'s  post  i-ffice 
box),  and  of  carrying  them  to  his  own  cfiice, 
where  B.  either  called  for  them,  or  sent  for 
them.  A.  sometimes  opened  letters  of  B. 
thus  received,  when  he  supposed  they  con- 
tained notices  of  protest,  and  A.  (who  was 
examined  as  a  witness),  stated  he  recognized 
among  the  letters  he  so  received,  notices  to 
B.  of  protest.  The  notary  left  the  notice  of 
protest  in  controversy  with  A.,  who  stated 
ne  did  not  remember  it.  but  if  it  had  been 
left  with  him.  it  had  been  delivered  to  B. 
The  jury  found  that  the  notice  was  sufficient. 
The  court  said,  though  they  entertained 
doubts  of  its  sufficiency,  yet  they  would  not 
disturb  the  verdict ;  Ih.;  S.  P.,  Wilcox  v. 
Routh,  9  S  &  M.  476  ;  Sie  at»/c,  49. 

53.  Same :  Express  authority :  Case  in 
judgment.  The  principal,  by  letter  of  attor- 
ney, constituted  an  agent  '*  general  and 
special,"  with  full  power  to  the  agent,  for  the 
principal  and  in  his  name,  or  for  the  use  and 
in  the  name  of  the  agent,  or  for  the  use  and 
in  the  name  of  any  person  whatsoever,  **to 
make,  endorse,  draw,  accent,  and  negotiate, 
all  promissory  notes,  bills  of  exchange, 
drafts  and  «ither  securities  of  whatever  kind; 
to  issue  letters  of  credit,  to  transact  all 
banking  bumnet^s,  to  make  all  manner  of 
renewals  and  endorsements  of  my  name  on 
all  promisf^ory  notes,  bills  of  exchange, 
drafts,  or  other  securities  of  any  kind  what- 
ever, consequent,  or  in  anv  way  dependent 
upon  said  renewals,  whether  the  fame  be 
payable  to  the  principal  or  agent,  or  to  any 
other  person.  And  generally  to  do  all  law- 
ful acts  and  things  whatsover  concerning,  or 
in  any  vise  appertaining  to  the  premises ; 
or  that  the  principal  might  or  could  do.  were 
he  personally  present  and  acting  therein;'' 
and  the  letter  of  attorney  further  staled  that 
*'  it  was  to  be  taken  in  its  fullest  and  most 
comprehensive  sense  :"  Held,  that  receiving 
notice  of  protest  was  a  matter  *•  concerning 
and  appertaining  to  a  note,"  and  that  the 
agent  was  authorized  to  receive  for  the 
principal,  notice  of  tlie  protest  of  a  note 
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which  he  had  endor^^ed  in  the  name  of  the 
principal ;  and  where  the  note  was  payable 
in  bariK  he  had  authority  to  receive  it,  under 
the  clause  in  the  letter  of  attorney  which 
authorized  him  '*to  transact  all  banking 
business"  for  the  principal ;  Wilcox  v. 
RoutK  9  S.  &  M.  476. 

54.  How  notice  left  with  agent  should  be 
addressed.  When  notice  of  protest  is  left 
with  an  agent,  it  is  not  necessary  that  it 
should  be  addresspd  to  him,  if  from  an  in- 
spection of  the  envelope,  he  could  know  that 
it  contained  a  notice  of  protest;  76. 

f>5.  Knowledge  of  agent:  Notice  to  prin- 
ctpaL  If  an  a&:ent  comes  to  a  knowled^  of 
a  fact  while  he  is  concerned  for  the  principal, 
this  operates  as  constructive  nctice  to  the 

Erincipal  himself;  therefore,  where  an  agent 
aving  general  powers,  to  make,  endorse,  re- 
new, and  negotiate  all  manner  of  promissory 
notes,  bills  of  exchange,  drafts.  &c..  and  to 
transact  all  the  principal's  banking  business, 
makes  his  own  note,  and  endorses  it  in  the 
principal's  name,  and  fails  to  pay  it  at  matu- 
rity ;  it  was  held,  that  the  knowledge  on  the 
part  of  the  agent,  that  his  own  note,  thus  en- 
dorsed, was  unpaid,  was  sufficient  notice  to 
bind  the  principal ;  lb. 

See  Principal  and  Aornt,  9. 10.  89,  90, 91 ; 
Vrndor  and  Vendrr,  .016..  137,  138. 

56.  Whfn  hill  or  note  tranAmitted  to  agent 
for  collection.     If  the  real  owner  of  a  note  or 

bill,  not  residing  at  the  place  where  it  is  pay- 
able, endorse  it,  and  transmit  it  to  an  agent 
residing  there  for  collection,  notice  of  pro- 
test may  be  given  exactly  as  if  the  agent  were 
the  real  owner,  and  the  real  owner  were  a 
mere  endorser.  That  is,  notice  of  protest 
may  be  transmitted  by  mail  to  the  owner  as 
endorser,  who  may  on  its  reception,  give  no- 
tice, as  other  endorsers  may,  to  the  other 
parties ;  Ellis  v.  Com'l  Rk  of  NatcJiez,  7  H. 
294 ;  Cnfftnan  v.  Rk  of  Kentucky,  41  M.  212. 
But  whether  if  the  owner  reside  at  the  place 
of  protest,  he  can  send  notice  through  the 

Eost  office  to  his  agent  residing  where  the 
ill  was  drawn,  and  who  endorsed  it,  but  only 
in  his  character  as  agent,  to  be  by  him  trans- 
mitted to  the  other  endorsers,  or  for  him  to 
five  notice  to  them,  as  if  he  were  a  real  en- 
orser.  Quoere?  Amencan  Life  Ins.  and 
Trust  Co.  y.  Emerson,  4  S.  &  M.  177. 

57.  Notice  to  cashier  of  bank.  Notice  of 
protest,  directed  to  the  cashier  of  a  bank 
who  had  endorsed  it  for  collection,  if  directed 
to  the  post  office  of  the  bank,  is  good,  though 
the  cashier  may  have  removed  to  another 
place,  it  being  in  fact,  a  notice  addressed  to 
the  bank ;  Bank  of  Kentucky  v.  Cuff  man, 
41  M.  212. 

C.  By  Maiu 

58.  When  by  mail.  As  to  when  notice 
may  be  given  through  the  post  office.  8ee 
ante,  47. 

59.  To  what  post  office  directed.  Notice 
must  be  sent  to  the  nearest  post  office  of  the 
endorser,  or  at  the  one  at  which  he  usually 
receives  his  letters ;  Walker  v.  Tanstall,  3  H. 
259;  and  when  it  is  deposited  in  the  post 


office  in  time,  the  holder  has  done  his  duty, 
and  he  is  not  responsible  if  it  is  not  sent; 
Ellis  V.  ComH  Rk  of  Natchez,  7  H.  294. 

60.  When  endorser  is  absent  as  member  of 
Congress.  The  notice  must  be  sent  to  a 
member  of  Congress  directed  to  his  post 
office  in  this  State,  if  he  have  a  residence 
here.  Notice  sent  to  Washington  City,  will 
not  do,  though  he  be  there  at  the  time  the 
notice  is  mailed.  But  if  contrary  to  the  con- 
stitution, he  never  had  a  residence  here,  or 
having  had  one,  has  l^st  it,  notice  sent  to 
Washington  will  do;  lb.;  S.  C,  2  S.  &  M. 
638. 

4.  Excuses  for  not  giying  Hotiee. 

A.  Ignorance  of  Endorsrr's    Besidence; 

I>ILIOENCB. 

61.  Same:  If  after  reasonable  diligence, 
the  residence  of  the  endorser  cannot  be  ascer- 
tained, this  is  an  excuse  for  not  giving  notice. 
But  the  rule  in  such  case  is  not  that  the  notice 
must  be  sent  to  the  last  place  of  residence  of 
the  endorser,  or  to  the  place  at  which  the  bill 
or  note  is  dated,  but  that  it  is  sufficient  to 
send  the  notice  to  the  post  office,  believed  to 
be  the  proper  one  from  information  acqnired 
upon  due  diligence  to  ascertain  it ;  Hoopes  v. 
Newman.  2  S,  &  M.  71.  If.  however,  on  in- 
quiry, the  residence  of  the  endorser  cannot  be 
ascertained,  notice  sent  to  the  place  where 
bill  bears  date,  will  do ;  Godley  v.  Ooodloe,  6 
S.  &  M.  255  (citing  Walker  v.  Tunstall,  3 
H.  259.  and  Hoopes  v.  Newman,  supra) ;  S. 
P.,  Commercial  Bank  of  Manchester  v.  Lewis, 
13  S.  A  M.  226.  But  if  the  holder  be  igno- 
rant of  the  endorser's  residence,  he  will  not 
be  justified  in  sending  notice  to  the  place  of 
date  of  the  note,  without  making  inquiry  for 
the  endorser's  residence ;  Wilcox  v.  Mitchell, 
4  H.  272. 

62.  JMiat  is  diligence :  Inquiry  at  the 
bank  where  the  note  is  payable.  The  notary 
protesting  a  bill,  and  ignorant  of  the  endor- 
ser's residence,  need  apply  at  no  other  place 
than  the  bank  where  the  note  is  made  paya- 
ble, to  ascertain  it;  inquiry  there  constitutes 
due  diligence,  and  this  is  the  rule,  though  the 
note  be  handed  to  the  notary  for  protest  by 
the  bank  at  which  it  is  made  payable,  and 
the  inquiry  be  made  only  of  the  proper  officer 
of  the  bank ;  Ooodloe  v.  Godley,  13  S.  &  M. 
233  (citing  S.  C.  6  S.  &  M.  255) ;  S.  P., 
Hunt  V.  Nugent,  10  S.  &  M.  541.  And  in 
such  case  the  notary  is  not  bound  to  make 
inquiry  of  all  the  ofBcers  and  agents  of  the 
bank,  but  only  of  the  cashier,  or  other  officer 
or  agent  charged  by  the  bank  with  the  duty 
of  collecting  the  note.  And  if  the  cashier  be 
ignorant  of  the  residence,  it  will  excuse  want 
of  notice,  though  there  was  another  officer  or 
agent  of  the  bank  who  knew  it;  for  where  a 
party  has  several  agents,  with  separate  and 
distinct  duties,  notice  to  one  in  relation  to  a 
matter  not  within  the  scope  of  his  agency,  is 
not  notice  to  the  principal  or  the  other 
agents ;  Goodloe  v.  Godley,  supra. 

63.  Same :  Change  of  residence.  When  a 
party  to  negotiable  paper  changes  his  resi- 
dence, after  the  making  and  before  the  matu- 
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ritj  of  it,  the  holder,  if  he  be  ignornnt  of  the 
removal,  and  had  no  reason  to  suspect  it,  may 
send  the  notice  to  his  old  residence;  Wtlcox 
T.  Mitchell,  4  H.  272 ;  Union  Bank  of  Ten- 
nessee V.  Oovan,  10  8.  &  M.  333.  If  the  re- 
moval be  known  it  should  be  sent  to  the  new 
place  of  residence,  if  upon  reasonably  dili- 
pent  inquiry  it  could  be  ascertained ;  but  the 
role  requiring  diligence  is  applicable  only 
where  the  removal  is  known,  for  the  holder 
hds  a  right  to  presume,  until  he  has  informa- 
tion to  the  contrary,  that  the  residence  con- 
tioues  the  same  till  the  maturity  of  the  bill, 
and  there  can  be  no  reason  to  put  him  on  in- 
qairy  as  to  the  new  residence  until  he  has 
knowledge  of  the  removal  from  the  old  one. 
And  this  rule  is  the  same  where  new  paper 
has  been  given  in  renewal  of  the  old  at  its 
maturity,  and  when  the  chjinge  of  residence 
occurred  after  the  making  of  the  first,  and 
before  its  maturity,  the  renewed  paper  and 
the  old  one  being  considered,  as  to  this  point, 
the  same  transaction ;  Union  Bank  of  Ten- 
nessee "7.  Govan,  supra.  And  if  the  endorser, 
in  fact,  have  no  known  place  of  residence,  it 
is  unnecessary  to  make  inquiry,  for  the  in- 
qoiry  could  result  only  in  showing  that  there 
was  no  place  to  which  notice  could  be  sent; 
Tmstall  V.  Walker,  2  S.  &  M.  638. 

64.  Function  of  court  and  jury  as  to  dili- 
gence and  notice  The  question  of  diligence 
in  making  inquiry  as  to  the  residence  of  an 
endorser,  when  it  depends  on  the  testimony 
of  witnesses  before  a  jury,  must  be  submitted 
to  the  decision  of  the  jury  under  appropriate 
instraclions  from  the  court;  Hoop's  v.  New- 
man, 2  S.  &  M.  71 ;  Godli/  v.  Goodloe.  6  S.  & 
M.  255.  If  the  evidence  be  agreed  on,  or  if 
the  facts  be  found  by  special  verdict,  it  is  a 
qnesiion  of  law  for  the  court;  Godly  v. 
Goodloe,  supra.  And  so  if  the  evidence  be 
uncontradicted,  the  court  may  charge  di- 
rectly that  it  is  sufficient  or  insufficient ; 
Fleming  v.  Fulton,  6  H  473.  And  when 
the  question  was  for  the  jury,  it  was  held 
error  tor  the  court  to  refuse  to  instruct  the 

i'ary  ''ihat  the  endorser  is  liable,  if  the 
lolder  was  ignorant  of  his  post  office,  and 
after  using  due  diligence  to  ascertain  it  he 
failed,  and  then  sent  notice  to  the  place 
where  the  bill  bears  date ; ''  Godly  v.  Guod- 
lo€j  supra. 

B.  When  Endorser  has  ko  Residence. 

65.  Notice  unnecessary.  When  the  en- 
dorser, at  the  date  of  the  maturity  of  the 
note,  has  no  known  place  of  residence  or 
bosiness,  no  notice  is  necessary  to  fix  his 
liability  on  the  note ;  Tanstall  v.  Walker,  2 
8.  k  ^L  638.  And  the  object  of  requiring 
diligence  in  making  inquiries  for  an  endor- 
ser's residence  being  to  enable  the  holder  to 
send  him  notice  there,  it  follows  that  where 
he  has  no  residence  to  which  notice  can  be 
sent,  that  it  is  unnecessary  to  make  any  in- 
qairy  concerning  it.  In  such  case  the  holder 
making  no  inquiry  takes  the  risk  to  show 
that  the  endorser  has  no  known  residence; 
Ih. 

65a.  Same:  Case  in  judgment,  R.  J.  Wal- 
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ker  was  the  endorser  of  a  promibsory  note, 
which  fell  due  and  was  protested  on  1st  Feb- 
ruary, 1837,  at  which  time  he  was  a  member 
of  the  United  States  Senate  from  this  State, 
and  in  Washington  City  engaged  in  the  dis- 
charge of  his  official  duties,  where  he  re- 
mained till  the  4th  of  March  of  that  year. 
He  was  in  the  habit  at  that  time,  and  during 
his  stay  in  Washington,  of  receiving  his  let^ 
ters  through  the  poet  office  in  that  city.  At 
his  last  place  of  abode,  in  this  State,  he  had 
left  no  agent  to  forward  his  letters  to  him. 
There  was  a  variety  of  evidence  on  both 
sides  as  to  whether  he  had  a  residence  in 
the  State.  The  jury  found  he  had  a  residence 
here.  'J'he  court  reviewed  the  evidence  on 
this  point,  and  a  majority  came  to  the  con- 
clusion that  he  had  no  residence  here,  and 
set  aside  the  verdict,  and  held  that  no  notice 
to  Walker  was  necessary;  and  if  it  were, 
that  the  notice  sent  to  nim  at  Washington 
City  was  sufficient;  Tunsial  v.  TTo/Arer, 
supra.  ^ 

C.  When  Drawer  has   no   Funds  in  the 
HANDS  OF  Drawer. 

66.  Drawer  without  funds  in  the  hands  of 
drawee.  If  the  drawer  of  a  bill  have  no  funds 
in  the  hands  of  the  drawee  from  the  date  of 
the  bijl  to  its  maturity,  and  no  just  ground 
to  believe  that  it  would  be  honored,  he  is  not 
entitled  to  notice  of  dishonor ;  Cook  v.  Mar- 
tin, 5  S.  &  M.  379;  S.  P.,  Wood  v.  Gibbs,  6 
G.  659;  Dunbar  v.  Tyler,  44  M.  1.  But  if 
the  drawee  was  indebted  to  the  drawer,  or  if 
the  latter  had  made  consignments  to  the 
former,  or  if  want  of  notice  from  other  causes 
would  produce  a  detriment  to  the  drawer, 
then  he  is  entitled  to  notice.  In  case  of  a 
want  of  assets  in  the  hands  of  the  drawee, 
the  holder  is  not  bound  to  prove  affirmatively 
that  the  drawer  was  not  damaged  by  a- want 
of  notice.  It  is  sufficient  to  prove  that  the 
drawer  had  no  funds  in  the  hands  of  the 
drawee,  and  then  if  there  be  circumstances 
which  entitle  the  drawer  to  notice,  he  must 
show  them  ;  Cook  v.  Mart'n,  supra. 

67.  When  the  bdl  has  been  accepted.  In  the 
absence  of  proof  of  notice  of  dislionor  to  the 
drawer  of  an  accepted  bill,  it  is  not  sufficient 
to  charge  him,  merely  to  show  that  he  had 
no  funds  in  the  hands  of  the  acceptor,  from 
the  making  of  the  bill  to  its  maturity;  but 
it  must  also  be  shown  affirmatively  by  the 
holder,  that  the  drawer  had  no  right  to  ex- 
pect payment  of  the  bill,  the  acceptance  of 
the  bill  being  a  prima  facie  f-howing  in  behalf 
of  the  drawer,  that  he  had  reasunable  ground 
to  believe  that  the  bill  would  be  paid  at  ma- 
turity; Richie  v.  McCoy,  13  S.  &  M.  542. 
But  in  such  case,  if  the  acceptor  has  failed 
before  the  maturity  of  the  bill,  and  that  fact 
is  known  to  the  drawer,  it  is  unnecessary  to 
present  the  bill  for  payment,  or  give  notice 
of  its  non-payment;  Harvey  v.  Troup,  1  C. 
638,  sed.  vide  post,  ^1  c. 

67a.  What  is  reasonable  ground  to  expect 
payment.  D.  drew  his  bill  on  N.,  of  ISew 
Orleans,  who  accepted  it.  •  D.  was  a  planter, 
and  had  for  many  years  consigned  his  crops 
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to  N.,  who  was  his  factor,  and  as  snch  re- 
ceived and  sold  the  same,  and  accepted  and 
paid  the  bills  of  D.  from  time  to  time,  there 
being  all  the  time  running  accounts  between 

D.  and  N.,  and  the  bill  was  drawn  on  the  ex- 
pectation that  the  proceeds  of  the  then  grow- 
ing crop  would  be  realized  to  meet  its  pay- 
ment: Held,  that  these  facts  constituted  rea- 
sonable ground  for  D.  to  expect  that  N.  would 
pay  the  bill  at  maturity,  and  that  he  was  en- 
titled to  notice  of  non-payment ;  Dunbar  v. 
T(/ler,  44  M.  I. 

D.  Waivkr  of  Dbmand  and  Notice. 

67ft.  Same :  Cane  in  judrfment.  The  en- 
dorsement on  a  note  was  in  tliese  words,  signed 
by  the  endorser,  *'  Protest  waived,"  and  1  hold 
myself  liable  as  endorser,  January  3d,  '63:" 
Held,  that  this  was  a  waiver  of  demand  of 
payment,  and  notice  of  non-payment,  and  that 
the  endorser  was  absolutely  liable  as  if  he 
were  maker ;  Carpenter  v,  Reynolds,  44  M.  807. 

E.  Protest  and  Notice  excused  by  reason 

OF  War;  Diligence. 

67c.  Duty  to  protest  excused  from  un- 
avoidable obstruction :  Rule  on  the  subject. 
It  is  incumbent  on  the  holder  of  a  bill  of  ex- 
change payable  at  a  particular  time,  to  pre- 
sent it  on  that  day,  make  demand,  and  give 
due  notice  of  non-payment  in  order  to  fix  the 
liability  of  the  drawer.  But  if  he  has  made 
every  reasonable  effort  and  used  proper  dili- 
gence to  make  demand,  and  has  been  prevented 
by  impediments  not  caused  by  h'la  own  conduct, 
he  will  be  excused,  if  he  give  prompt  notice  of 
such  failure  and  efforts  to  the  drawer.  The 
duty,  however,  to  make  the  demand  is  so  per- 
emptory, that  nothing  short  of  absolute 
necessity  will  excuse  it.  Bankruptcy,  insol- 
vency, absconding,  or  death  of  the  acceptor 
does  not  absolve  him  from  that  duty  {sed 
vide  an'e,  67).  And  when  the  presentation 
at  the  proper  time  has  been  prevented  by 
an  unavoidable  cause  then  existing,  the  pre- 
sentment and  notice  should  be  made  and  given 
in  a  reasonable  time  alter  such  cause  is  re- 
moved ;  Dunbar  v.  Tyler,  44  M.  1. 

67d.  Same:  War  as  an  obstruction:  Case 
in  judgment.  The  bill  was  drawn  in  April, 
1862,  due  at  six  months  and  duly  accepted. 
'J'he  drawer  and  holder  resided  at  Natchez  in 
this  State,  and  drawee  in  New  Orleans,  Louisi- 
ana, where  the  bill  was  payable.  Before  the 
bill  matured,  New  Orleans  was  occupied  by 
the  Federal  forces,  and  all  intercourse  between 
that  place  and  Natchez  prohibited  by  the  laws 
of  war.  No  demand  was  made  at  maturity  and 
none  afterwards :  Held,  that  the  drawer  was 
not  liable ;  and  that  although  the  holder  was 
excusable  by  reason  of  the  war  from  present- 
ing the  bill  at  maturity,  yet  his  duty  to  pre- 
sent revived  on  the  termination  of  the  war, 
notwithstanding  the  insolvency  of  the  drawee ; 
ift. 

67e.  Same:  Another  instance.  The  drawer 
resided  in  this  State,  and  the  acceptor  in  New 
Orleans,  and  the  holder  in  New  York,  and 
the  bill  fell  due  on  ILth  March,  1862,    On 


the  6th  May.  1862,  New  Orleans  was  captured 
by  the  Federal  forces,  and  intercourse  between 
tnat  place  and  New  York  became  lawful 
on  I2th  August,  1862;  but  from  the  capture 
to  the  close  of  the  war,  all  intercourse  between 
New  Orleans  and  the  residence  of  the  drawer 
was  unlawful.  The  bill  was  protested  for 
non-payment  on  24th  February,  1863,  about 
six  months  after  intercourse  between  New 
Orleans  and  New  Ycrk  became  lawful.  The 
notary  stated  in  his  protest,  that  the  office  of 
the  accentors  was  closed,  and  there  was  no 
person  about  the  premises  of  whom  demand 
could  be  made,  and  that  notice  was  sent  the 
next  day  through  the  mail  to  the  drawer 
at  his  post  office  :  Held,  that  the  protest  was 
not  in  reasonable  time,  that  the  drawer  was 
discharged ;  Gale  v.  Lancaster,  44  M.  412. 

5.  Effect  of  Promise  to  Pay,  and  taking  Indem- 
nity, on  Notioe. 

68.  Subsequent  promise  considered  in  two 
ways,  A  subsequent  promise  by  a  drawer  or 
endorser  to  pay  the  bill  or  note,  or  a  part  of 
it,  is  considered  in  two  aspects;  first,  as  a 
waiver  of  notice,  and  second,  as  presumptive 
evidence,  that  notice  had  been  duly  given,  or 
of  the  existence  of  such  facts  as  excuse  the 
want  of  notice.  It  has  the  first  effect,  when 
the  promise  is  made  with  a  full  knowledge  on 
the  part  of  the  promisor,  of  the  laches  of  the 
holder  in  giving  notice ;  and  it  has  the  second, 
wtien  made  in  ignorance  of  such  laches;  Rob- 
bins  V.  Pinckard,  5  S.  k  M.  51;  Harvey  v. 
Troupe,  1  C.  538.  When  it  amounts  to  a 
waiver,  it  is  binding  on  the  party  absolutely, 
without  any  new  consideration.  When  it  has 
not  this  effect,  it  is  merely  pr* ma /ac/e  or  pre- 
sumptive evidence  that  notice  has  been  given, 
or  that  the  promisor  was  not  entitled  in  law  to 
have  notice,  and  it  may  be  rebutted  by  proof, 
that  no  notice  was  given,  and  that  the  party 
was  entitl  d  to  notice;  but  this  rebutting 
proof  must  be  made  by  the  drawer  or  en- 
dorser; Robbing  v.  Pinckard  supra;  Harvey 
V.  Troupe,  supra:  S.  P  ,  Offit  v.  T/cA:,  VV.  99; 
Baskerville  v.  Harris,  41  M.  536;  Moore 
V.  Ayres,  5  S.  &  M.  310.  Whether  when  a 
pr  mise  to  pay  is  proven  by  the  holder,  it  is 
incumbent  on  him.  if  he  seeks  to  make  it  ope- 
rate as  a  waiver,  to  prove  irregularity  in,  or 
want  of,  notice,  and  that  the  party  making  the 
promise  was  aware  of  the  laches ;  or  whether 
it  is  incumbent  on  the  purty  making  the  prom- 
ise, if  he  seeks  to  be  relieved  therefrom,  to 
prove  the  ladies,  and  that  he  made  the  prom- 
ise in  ignorance  of  his  exoneration  thereby ; 
QucBref  Robbins  v,  Pinckard,  supra.  And 
a  promise  made  in  ignorance  of  the  laches  is 
not  binding ;  Offit  v.  Vick,  VV.  99 ;  Baskerville 
v.  Harris,  41  M.  535 ;  and  if  the  money  be 
actually  paid  under  such  circumstances,  it  may 
be  recovered  back  ;  Offit  v.  Vick,  supra.  And 
the  foregoing  rules  apply  where  instead  of  a 
subsequent  promise  the  endorser  writes  over 
his  name,  "Waiving  demand  and  notice;' 
Baskerville  v.  Harris,  supra. 

69.  Effect  of  promise  to  pay,  or  the  payment 
of  part.  But  if  the  payment  of  a  part  of  the 
bill,  or  the  promise  to  pay  a  part  of  iti  he 
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accompanied  by  a  statement  of  the  drawer  or 
endorser  expressly  limiting?  his  liability  to  the 
part  80  paid  or  promised,  he  will  not  be  bound 
beyond  Ruch  limit ;  Harvty  v.  Troupe j  1  C.  58H. 

70.  Promise  considered  as  a  waiver:  Case 
inju(hfment.  The  endorser  agreed  at  the  ma- 
tnrity  of  the  note,  that  eifrhteen  months'  in- 
dulgence should  be  granted  to  the  maker. 
When  the  indulgence  expired,  the  endorser 
wns  threatened  with  a  suit  on  the  note  in  the 
United  States  Court,  and  he  begged  to  be 
soed  in  the  State  Court  held  in  the  county 
vhere  he  resided,  and  promised  to  procure  the 
consent  of  the  maker  to  the  rendition  of  a 
judgment  against  them  at  the  first  term  of 
the  Circuit  Court.  He  reported  to  the  holder 
that  the  consent  was  given,  and  he  and  the 
maker  were  sued  in  the  8tute  Court  as,  re- 
qaested.  The  maker,  however,  put  in  a  plea 
to  the  action,  and  would  not  allow  judgment 
to  go  at  the  first  term  as  promised;  the  en- 
dorser urged  the  maker's  attorney  to  with- 
draw the  plea  and  let  the  judgment  be  entered 
at  the  first  term,  as  had  been  promised.  These 
acts  were  held  to  amount  to  an  absolute  pro- 
niise  by  the  endorser  to  pay  the  note,  and  a 
fail  admission  that  he  had  no  defence  to  make. 
And  the  conrt  cited  Tebbifts  v.  Dowdy  13. 
Wend.  379,  as  containing  a  full  exposition 
of  the  law  on  this  subject ;  Rohbing  v.  Finck- 
ar(/.5S.  &M.  51. 

71.  Partial  pai/mentj  not  a  waiver.  Proof 
of  a  partial  pa}  raent  on  a  note,  made  by  the 
endur!*er  after  its  maturity,  is  suflBcient  to 
authorize  the  inference  that  due  demand  was 
made  and  notice  given  ;  it  does  not,  however, 
amount  to  a  waiver  of  notice;  Bibb  v.  Pey- 
ton. 11  8.  &  M.  275. 

72.  When  endorser  gives  security.  It 
seems  that  where  after  a  note  has  been  duly 
protested  for  non-payment,  the  endorser  exe- 
cutes a  deed  in  trust  to  secure  the  debt,  that 
this  would  furnish  a  strong  presuu  ption,  that 
due  notice  had  been  given,  or  else  waived, 
but  its  effect  was  not  absolutely  decided  by 
the  court;  Union  Bank  of  Teniiessee  v, 
Gcvan,  10  S.  &  iM.  333.  See  Ojflt  v.  Vick, 
digested  in  ante,  68. 

7.1  When  endorser  takes  indemnity.  An 
endorser  who  takes  indemnity  from  his  prin- 
cipal, thereby  dispenses  wi;h  notice  of  demand 
and  non-payment,  and  especially  is  this  so,  if 
the  endorser  obtain  as  indemnity  a  mortgage 
on  a  large  amount  of  property,  and  of  his  own 
motion  without  the  consent  of  the  holder 
releases  the  principal  part  of  it ;  Watt  v. 
MitchtU.&ll,  131. 

74.  Whether  declaration  of  endorser 
amf.unts  to  a  waiver:  For  the  jury.  Whether 
declarations  ma<le  by  the  endorser  amount  to 
a  wairer  of  demand  and  notice,  is  a  question 
of  fact  to  be  determined  by  the  jury,  and  not 
a  question  of  law  to  be  settled  by  the  court 
in  charges  to  the  jury ;  Carmichael  v.  Bank 
0/  Pennsylvania,  4  H.  567. 

^'  Proof,  Kotiee  and  Pleading  in  relation  thereto. 

75.  Pleading  and  proof.  Whether,  when 
the  declaration  a^inst  an  endorser  avers  that 
due  notice  was  given,  it  is  competent  to  show 


a  valid  excuse  fornot  giving  notice  ;  Quo^ef 
Hoopes  V.  Newman,  2  S.  &  M.  71  ;  nunt  v. 
Nugenf,  10  8  «fe  M.  641.  In  the  first  case 
cited,  the  court  in  reversing  the  judgment  on 
another  point,  advised  the  plaintiff  lo  amend 
his  declaration  so  as  to  make  it  corr  spond 
with  the  proof;  and  ?n  the  second,  it  was  held 
that  under  such  an  averment,  proof  that  the 
notary  made  diligent  inquiry  as  to  the  post 
ofiBce  of  the  endorser,  and  sent  the  notice  to 
the  place  where  the  inf«)nnation  was  that  the 
endorser  lived,  was  properly  admitted ;  In 
American  Life  Ins,  ^  Ti  ust  Co.  v.  Emerson, 
4  8.  &  M.  177,  it  was  said  that  if  the  declarer 
tion  averred  that  due  and  legal  notice  was 
given,  that  the  notice  must  be  proven  as 
averred. 

76.  Certainty  in  pronf  Proof  of  notice  of 
protest  should  be  made  with  reasonable  cer- 
tainty, but  it  need  not  be  positive.  When 
the  notary,  who  made  t!  e  protest,  was  dead, 
and  his  clerk,  who  filled  ou^  the  protest,  and 
made  a  copy  of  the  protested  note  endorsed 
on  it,  *' testified  that  he  remembered  deliver- 
ing notices  of  protest  to  the  same  persons 
who  were  endorsers  on  the  note,  that  this 
delivery  was  made  about  the  date  when  the 
note  in  controversy  fell  due,  and  was  made  on 
the  day  on  which  the  note  to  which  they 
referred  was  protested,  that  he  could  not  re- 
collect the  exact  note  referred  to  in  the 
notice  which  he  remembered  to  have  delivered, 
but  that  he  was  impressed  with  the  belief 
that  the  maker  of  that  note  was  the  bame  as 
the  muker  of  the  note  sued  on.  and  he  knew  the 
endorsers  wore  the  same;"  it  was  held  that 
the  proof  of  notice  was  sufficient ;  Bland  v. 
ComH  §■  R.  R.  Bank,  3  S.  &  M.  2.50.  The 
holder,  however,  must  prove  notice  aflBrma- 
tively,  and  that  notice  was  given  in  due  time. 
This  cunnot  be  left  to  inference  and  presump- 
tion ;  American  Life  Ins,  ^  Trust  Co,  v. 
Emei'son,  4  8.  &  M.  177  ;  and  the  proof  must 
be  clear  and  satisfactory  ;  Downs  v.  Flanters* 
Bank,  1  8.  &  M.  261. 

76a.  Notice  need  not  be  produced.  Notice 
of  protest  when  in  writing  may  be  proven  with- 
out producing  the  writing,  or  accounting  for 
its  absence ;  OffU  v.  Vick,  W.  99. 

77.  Admission  of  reception  of  notice.  An 
acknowledgment  by  an  endorser  or  drawer 
that  he  had  received  notice,  and  his  statement 
that  he  supposed  that  he  would  have  to  pro- 
vide for  payment,  is  good  proof  of  notice ; 
Ojflt  v.  Vtck,  svpra.  And  so  the  admis- 
sion of  the  administrator  of  the  drawer  or 
endorser — the  protest  having  been  made  after 
his  appointment — is  competent  evidence  to 
show  that  he  has  received  legal  notice,  unless 
he  will  appear  at  the  trial  and  announce  his 
willingness  to  testify  in  the  case ;  Duncan  v. 
Watson,  2  8.  &  M.  121  ;  S.  C  ,  6  0.  187. 

78.  Effect  of  subsequent  promise,  as  proof 
ofncticp.  As  to  this  see  ante,  68,  69,  70. 

79.  Where  notary  testifies  from  his  record. 
Where  the  notary,  who  protested  the  note, 
testified  that  he  had  no  recollection  whatever 
of  the  protest  and  the  giving  of  notice,  but 
stated  that  his  notarial  record  was  made  out 
by  himself,  or  his  clerk  under  his  directions, 
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and  from  it  he  was  sure  that  he  made  the 
•  protest  and  gave  le^ral  notice ;  that  he  gave 
the  notice  at  a  specified  hour  (which  was  in 
time),  and  that  he  made  that  statement  from 
DO  recollection  of  having  done  90  in  this  par- 
ticular case,  but  solely  from  his  habit  of  serv- 
ing all  notices  by  that  hour;  it  was  held  that 
a  verdict  upholding  the  validity  of  the  notice 
would  not  be  disturbed;  Rowan  v.  Oden- 
heimer,  5  S.  &  M.  44. 

80.  Cerlzfica'e  of  notary  under  Act  of  1833. 
The  notarial  certificate  and  record  of  a  no- 
tary, made  in  this  iState  under  the  Act  of 
1833  (ante,  27,  28).  is  admissible  to  show 
that  notice  was  given;  and  this  though  the 
record  and  certificate  were  not  made  out  for 
several  months  after  the  protest,  and  even 
thoui^h  it  be  proven  that  the  notary  kept  no 
other  record  of  his  acts  in  the  premises; 
Booth  V.  Watson,  5  S.  &  M.  29.i ;  8.  P..  F^em. 
incj  V.  Fulton,  6  H.  473;  Wood  v.  Am'rican 
Life  Insurance  §-  Trust  Co,,  7  id.  609 ;  Grim- 
hall  V.  Marshall^  3  S.  &  M.  359. 

81.  Memorandum  of  deceased  notary.  An 
entry  or  memorandum  made  by  one  who 
knew  the  fact,  and  had  no  interest  to  falsify 
it.  is  admissible  after  his  death  as  evidence  of 
the  fact ;  and  upon  this  principle  a  memoran- 
dum made  by  a  deceased  notary  on  his  notarial 
record,  of  the  protest  of  a  promissory  note, 
stating  the  time  and  manner  of  the  service  of 
notice  of  protest  to  the  endorsers,  is  adinissi- 
ble  in  evidence.  And  in  such  case  it  is  not 
necessary  that  the  whole  record  should  be  in 
the  notary's  handwriting,  if  it  be  signed  by 
him ;  B  trnard  v.  Planters'  Bank.  4  H.  96 ;  8. 
P.,  Ogden  v.  Glidcwell,  5  H.  179;  Budfy  v. 
Soirboro,  5  H.  729. 

8ee  EviDRNCR,  34. 

82.  Same:  Imperfect  memorandum.  The 
record  of  a  deceased  notary's  protest  con- 
tained these  words:  "Notice  to  J.  W.  (who 
was  the  endorser),  G.  Port,"  and  it  was  offered 
in  evidence  by  tne  plaintiff  in  a  suit  against 
the  endorser,  and  excluded  by  the  court  be- 
low :  Held,  that  it  was  competent  to  go  to 
the  jury,  on  the  point  of  notice,  it  not  ap- 
pearing that  the  plaintiff  was  not  prepared  to 
supply  other  and  competent  evidence,  which 
might  be  necessary  to  bring  home  to  defend- 
ant notice  of  the  dishonor  of  the  note ;  and 
it  was  also  held  that  it  was  incompetent  to 
prove  by  the  clerk  of  the  notary  that  he  un- 
derstood by  the  memorandum  that  the  notary 
deposited  notice  of  protest  in  the  post  office 
on  the  next  day  after  protest,  directed  to  J. 
W.,  at  Port  Gibson ;  Duncan  v.  Watson,  2  8. 
&  M.  121. 

7.  To  whom  notioe  ahonld  bo  giTon,  and  Kisoel- 
laneoas. 

83.  Holder  not  bourui  to  notify  all  the  en- 
dorsers. The  holder  of  a  protested  bill  or  note 
is  not  bound  to  notify  all  the  parties  entitled 
to  notice  in  order  to  be  made  liable.  He  may 
notify  such  as  he  wishes  to  look  to  for  pay- 
ment, and  if  they  desire  to  look  to  others 
bound  before  them,  they  must  give  notice  to 
such  parties.  And  this  rule  is  not  affected 
by  the  statute  requiring  all  the  parties  to  a 


bill  or  note,  makers  and  endorsers,  drawers 
and  acceptors,  to  be  sued  in  the  same  action ; 
McMurran  v.  Soria.  4  H.  154. 

84.  How  endorser,  §"c.,  receiving  notice, 
must  proceed.  And  an  endorser  receiving?  no- 
tice must  give  notice  to  his  prior  endorser, 
whom  he  seeks  to  hold  liable,  on  the  next 
day  after  he  receives  the  notice ;  American 
Life  Insurance  ^  Trust  Co,  v.  Emerson.  4 
8.  &  M.  177.  And  in  giving  the  notice  he 
may  enclose  to  the  prior  endorser  the  notice 
made  out  for  such  prior  endorser,  by  the  no- 
tary who  made  the  protest,  and  it  is  not  neces- 
sary that  the  endorser  sending  such  notice 
should  sign  it  in  any  way ;  Bank  of  Kentucky 
V.  Cojff^man,4ti  M.  212. 

85.  Rule  as  to  endorser's  right  to  notice.  An 
endorser  is  entitled  to  notice  of  the  dishonor 
of  a  bill  or  note,  whenever,  upon  payment  of 
it  by  him.  he  would  be  entitled  to  a  remedy 
on  it  against  the  drawer  or  ma  vcr.  Hence  it 
is  no  excuse  for  not  giving  an  endorser  notice, 
that  the  payee  sold  him  property,  which  the 
endorser  resold  to  the  maker,  and  that  by 
agreement  of  the  parties  the  payee  took  from 
the  endorser  the  note,  with  nis  endorsement 
on  it,  in  payment  for  his  purchase  from  the 
payee ;  for  upon  payment  of  the  note  by  the 
endorser  to  the  payee,  he  would  be  entitled 
to  recover  the  note  from  the  maker ;  Moore 
V.  Brungard,  6  H.  557. 

86.  Drawer  of  a  bill  given  as  conditional 
payment,  entitled  to  notice.  A  creditor  who 
receives  the  bill  of  exchange  of  his  debtor, 
as  a  conditional  payment  of  his  debt,  is 
bound  to  give  notice  to  the  debtor  of  the  dis- 
honor of  the  bill  at  maturity,  and  if  he  fail  to 
do  so,  and  do  not  return  the  bill,  the  payment 
becomes  absolute;  Stamm  v.  Kerr,  2  G.  199. 

87.  Nut  ice  to  partners.  Notice  to  one  part^ 
ner  is  notice  to  all;  and  if -one  be  dead,  notice 
to  a  survivor  binds  the  representatives  of  a 
deceased  partner ;  Dabney  v.  Stidger,  4  8.  & 
M.  749. 

8ee  Partnership,  15,  et  seq. 

88.  To  Joint  endorsers,  in  this  case  there 
were  two  joint  endorsers,  who  were  not  part- 
ners, and  notice  of  dishonor  was  served  on  one 
only.  The  majority  of  the  court  expressly 
decline  to  decide  whether  t'le  notice  was  good 
as  to  the  one  served,  but  Turner,  J.,  dissent- 
ing, said  it  was  not  good  as  to  either,  (citing 
Bayly  on  Bills,  285  ;  Ba?ik  of  Cheiiango  v. 
Burt.  4  Coweu,  R.  126.) ;  Patrick  v.  Beady, 
6  H.  609. 

YII.    Damages  on  Protest 

89.  No  damages  at  common  law.  The  right 
to  recover  damages  on  the  protest  of  a  bill  oT 
exchange,  does  not  exist  at  common  law; 
they  are  recoverable  only  in  virtue  of  a  stat- 
uary provision,  and  onl^  in  cases  specified  in 
the  act.  Our  statute  gives  the  right  to  dam- 
ages only  where  there  has  been  a  protest  of 
the  bill ;  and  hence  no  damages  are  recover- 
able upon  non-payment  of  the  bill,  though  the 
drawer  has  no  funds  in  the  hands  of  the 
drawee,  nor  any  right  to  expect  payment  if 
there  has  been  no  protest :  Buck  ?.  Little,  2 
G.  463. 
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90.  On  inland  bills.  An  inland  bill  drawn 
before  the  act  allowing  damages  on  the  pro- 
test of  inland  bills  was  repealed,  but  falling 
due  and  protected  after  its  repeal,  is  not  sub- 
ject to  damages ;  Pickett  v.  Redman^  2  H. 
688. 

91.  Same,  Under  the  Act  of  1836,  inland 
bills,  when  protested,  drew  damages  at  5  per 
cent. ;  Saddler  v.  Hurrah.  3  H.«  195 ;  under 
the  Act  of  1857,  Rev.  Code,  356,  art.  6,  in- 
land bills  draw  no  damages.^ 

92.  Foreign  bills.  Under  the  Rev.  Code  of 
1857,  p.  356,  art.  5,  bills  drawn  in  this  State 
on  a  drawee  residing  ont  of  the  State,  but  in 
the  United  States,  draw  5  per  cent,  damages, 
in  case  of  protest  for  non-acceptance:  and 
where  drawn  on  a  person  out  of  the  United 
States,  they  draw  10  per  cent,  damages,  on 
protest  for  non-acceptance  or  nnn-pai/ment, 

93.  Declaration  must  show  the  btll  to  be 
foreign.  Unless  the  declaration  show  that  the 
bill  was  drawn  on  a  person  residing  out  of 
the  State,  it  will  be  presumed  to  be  a  domes- 
tic bill,  and  will  he  entitled  to  draw  damages 
only  as  such  ;  Rowland  v.  Hoover^  2  H.  769. 

94.  The  derk  may  calculate  damages. 
Upon  judgment  by  defendant  or  nil  dicit,  on 
a  bill  of  exchange,  the  clerk  may  calculate 
the  damages  without  referring  the  matter  to 
a  jury;    Grigsby  v.   Ford,  3  H.  184 

See  JUDGMRNT,  61. 

Vlll.    Votes  payable  to  Bearer. 
1.    PosteMioB  evidenotf  of  Title. 

95.  Possession  prima  facie  evidence  of  title. 
P(»8e8sion  of  a  note  payable  to  bearer,  is 
yrimafacie  evidence  of  title  to  it,  in  the  pos- 
sessor, and  in  an  action  of  trover  against  him, 
for  a  conversion  of  the  note,  if  there  be  no 
proof  introduced  to  question  the  fairness  of 
m  title,  simple  possession  alone  will  entitle 
him  to  a  verdict.  He  is  not  obliged  to  give 
any  explanation  as  to  how  he  came  by  it,  un- 
less his  title  be  assailed  by  proof;  Smith  v. 
Prestrtdge,  6  S.  A  M.  478. 

96-  Prima  facie  evidnce  that  holder  gave 
value  for  it.  The  possession  of  a  note  paya- 
ble to  bearer,  is  prima  facie  evidence  that 
the  holder  gave  value  for  it,  and  got  it  bona 
M^,  and  the  maker,  when  sued  on  the  note, 
must  defeat  this  presumption  by  proof,  before 
he  can  defeat  a  recovery  on  it  by  interposing 
a  defence  existing  only  against  an  antecedent 
Pjrty  or  holder  of  the  note  ;  Craig  v.  City  of 
Vtck8hurg.2  G.  216. 

97.  But  it  is  only  pzima  fade  evidence.  If 
after  a  note  payable  to  bearer  becomes  due, 
a  third  party  illegally  and  fraudulently  ob- 
tain possession  of  it,  payment  to  him  by  the 
maker,  after  notice  of  his  defective  title,  is  no 
discharge ;  Ainsworth  v.  Ainsworth,  2  C.  145. 

S.  How  note  payable  to  bearer  Transferred. 

98.  Title  passes  by  mere  ddivi^y.  The  le- 
pl  title  to  a  promissorv  note  payable  to 
bearer,  passes  by  mere  delivery,  no  formal 
assignment  or  endorsement  being  necessary, 
it  being  in  itself  a  promise  to  pay  whomsoever 
shall  become  the  bearer ;  Arnold  v.  Leonard^ 
12  8.  &  M.  258;  Hatchcock  v.  Given,  44  M. 
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799 ;  Tifman  v.  Ailles,  5  S.  &  M.  373.  S.  P., 
Fox  V.  Hdliard,  6  G.  160;  Cobb  v.  Duke.  7 
G.  60 ;  and  a  delivery  to  an  attoriey,  with  in- 
structions to  bring  snit  in  the  name  of  the 
transferee,  is  snfficient ;  Fox  v.  Hilliard, 
supra.  But  when  the  transferee  has  become 
only  entitled  to  the  proceeds,  and  there  has 
been  no  actual  delivery,  the  legal  title  does 
not  pass,  and  suit  may  be  brought  in  the  name 
of  the  payee  for  the  use  of  the  transferee ; 
Hatchcock  v.  Owen,  44  M.  799.  See  post,  167. 
But  if  it  be  endorsed  by  the  payee,  or  any 
subsequent  holder,  the  endorser  will  be  lia- 
ble, as  in  other  cases ;  Tillman  v.  Ailles,  supra. 
99.  Conflict  of  latvs :  Remedy.  Whether 
a  note  payable  to  bearer,  made  and  trans- 
ferred by  delivery,  in  a  State  whose  laws  pro- 
hibit the  transfer  of  such  a  note  without 
endorsement,  can  be  sued  on  in  this  State  bv 
such  transferee;  Quceref  Hemphill  y.  Bank 
o/J/a.,  6  S.&M.  44. 

8.  Not  anbjeot  to  equities  between  antecedent 
parties. 

100.  Same.  Bills,  bonds,  and  promissory  notes 
payable  to  bearer,  were  negotiable  at  common 
law,  and  are  not  within  the  statute  making 
certain  contracts  assignable,  and  allowing 
the  maker,  as  against  an  assignee,  to  avail 
himself  of  all  the  defences  he  has  against 
the  assignor.  They  are,  in  effect,  promises 
to  pay  directly  to  whomsoever  may  lawfully 
become  the  holder,  without  reference  to  any 
consideration  existing  or  passing  between  the 
promisors  and  the  persons  to  whom  they 
originally  delivered  them ;  and  hence  a  bona 
fide  holder  for  value,  of  such  a  bond,  bill,  or 
note,  is  entitled  to  recover  the  amount  thereof 
from  the  maker,  notwithstanding  any  failure 
or  want  of  consideration  in  it,  or  any  other 
defence  which  may  exist  in  favor  of  the  ma- 
ker, against  the  first  promisee ;  Craig  v.  City 
of  Vicksburg,  2  G.  216;  Stokes  y.  Wimlow, 
2  G.  518 ;  Mercim  v.  Cotton,  5  G.  64 ;  Win- 
stead  V.  Davis,  40  M.  785. 

And  as  possession  of  such  a  bill  or  note  is 
prima  facie  evidence  of  title,  in  good  faith 
and  for  value,  the  maker  cannot  set  up  as  a 
defence  against  the  holder,  equities  existing 
between  him  and  an  antecedent  party,  until 
he  has  first  removed  this  presumption  of  fair- 
ness and  value  in  the  holder's  title, by  proof; 
City  of  Vicksburg  v.  Craig,  supra. 

IX.    Notes  payable  to  Banks,  or  endorsed  to 
them. 

101.  When  a  letter  of  credit.  A  note  made 
by  principal  and  sureties,  payable  to  a  bank, 
for  the  purpose  of  being  discounted  there 
for  the  benefit  of  the  principal,  and  by  the 
sureties  intrusted  to  the  principal  to  procure 
the  discount,  is  equivalent  to  a  letter  of  credit 
given  by  the  sureties  to  the  principal,  and  the 
latter  may,  if  the  bank  refuse  to  discount  the 
note,  sell  it  to  other  parties,  and  it  will  be 
binding  on  the  sureties ;  Com'l  Bk  of  Natchez 
V.  Claiborne,^  H.301;  Henderson  v.  Wilson, 
6  H.  65.  And  such  a  note  may  be  sued  on  in 
the  name  of  the  bank,  as  nominal  plaintiff,  for 
the  use  of  the  person  rightfully  holding  it 
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and  if  an  offset  of  the  notes  of  the  bank  be 
pleaded,  it  may  be  shown  that  it  never  was 
the  property  of  the  bank.  And  so,  if  the 
note  was  in  the  first  instance  delivered  by 
the  purchaser  of  property  to  the  seller,  the 
latter  may  sue  on  the  note  and  recover  the 
amount  without  ever  having  presented  it  to 
the  bank  for  discount ;  Graves  v.  Miss.  §•  Ala. 
R.  R.  Co..  6  H.  548 ;  S.  P.,  TiMe  v.  Bank 
if  Grenada,  2  S.  &  M.  523. 

102.  When  endorsed  to  bank:  Right  of 
endorser.  When  the  payee  of  a  note  endorses 
it  to  a  bank,  and  on  failure  of  the  maker  to 
pay,  takes  it  up,  he  is  remitted  to  all  his 
original  rights  os  payee,  and  in  a  suit  by 
the  endorser  against  the  maker,  the  latter 
cannot  plead  as  a  set-off  the  issues  of  the 
bank  held  by  him  before  the  note  was  taken 
up  by  the  plaintiff.  The  Statute  H.  &  H.  373, 
which  allows  the  maker  the  benefit  of  all  set- 
offs acquired  before  notice  of  assignment, 
does  not  apply  to  a  case  like  this,  when  the 
endorser  takes  up  a  note  in  virtue  of  his  co*n- 
tract  to  do  so ;  Maury  v.  Jeffers,  4  S.  &  M. 
b7. 

J 103.  Sime :  When  there  /«  a  reneioal.  And 
the  rule  is  the  same,  when  the  note  so  en- 
dorsed to  the  bank,  was  renewed  when  it 
fell  due,  by  the  same  makers  and  endorsers; 
for  this  will  be  considered  but  a  continuation 
of  the  same  transaction,  involved  in  the  first 

'  note,  and  the  endorser  taking  up  in  virtue  of 
his  endorsement  the  renewed  note,  would  be 
entitled  to  the  same  rights  as  if  he  had  taken 
up  the  first.  The  Act  of  1840,  prohibiting 
assignments  by  hanks,  dees  not  apply  to  a 
transaction  where  the  endorser  having  paid 

•  the  bank,  the  note  was  delivered  to  him,  and 
the  endorser  in  such  case  would  be  entitled 
to  recover  from  the  maker  the  full  amount  of 
the  note,  without  reference  to  what  he  paid 
for  it;   Wade  v.  Thra-^lier,  10  S.  &  M.  358. 

X.  Notes  Fajable  in  Bank. 

See  Banks.  16a  to  19. 

103a.  Equities  under  the  stntufe,  in  favor 
of  maker  against  assignee.  The  makers  and 
endorsers  of  a  nole,  may  set  up  payment  to 
the  person  to  whom  they  delivered  the  note 
made  by  them,  without  notice  of  assignment, 
though  the  n  te  was  made  payable  and  ne- 
gotiable in  a  bank  iu  this  State,  and  this, 
though  the  note  was  actually  discounted  by 
the  bank,  if  it  were  not  made  and  delivered 
for  the  purpose  of  being  so  discounted;  AU 
hn  V.  Agricultural  B%  3  S.  &  M.  48;  S.  P., 
McMtirran  v.  Soria,  4  H.  154 ;  Parham  v. 
R  indolph  lb.  435. 

1036.  Demand  of  payment.  As  to  demand 
of  payment  of  notes  mude  payable  in  bank ; 
Sie  ante,  34,  37,  38,  39,  40. 

See  Principal  and  Surety,  11. 

XI.  Blank  Notes  and  Bills. 

104.  Effect  of  signing  in  blank.  It  is  now 
well  settled,  that  a  party  signing  hip  name  to 
a  blank  bill  or  note,  either  as  maker,  drawer,  or 
endorser,  and  delivering  it  to  another,  thereby 
gives  that  person  authority  to  fill  it  up  in  any 


manner  he  pleases,  not  inconsistent  with  the 
character  of  such  paper  as  the  written  part 
of  it  imports,  and  thai  a  party  taking  it  with- 
out notice  that  it  has  been  filled  up  contrary 
to  the  agreement  between  the  original  par- 
ties, is  entitled  to  collect  it  as  written  and 
filled  up.  And  this  rule  is  applicable  when 
the  paper  signed  is  wholly  blank,  or  blank  in 
some  part  only,  as  date,  amount,  payee,  or 
time  of  payment.  The  principle  on  which  the 
rule  is  based  is,  that  the  person  signing  the 
blank  paper,  makes  the  holder  his  agent  to 
fill  up  the  blanks  as  he  sees  proper,  and  con- 
fers the  power  of  contracting,  with  reference 
to  it,  as  fully  as  if  an  unlimited  letter  of  credit 
had  been  given.  Such  signing  and  delivery 
in  blank,  gives  the*  power  to  the  holder,  if 
anything  be  necessary  to  be  done  to  give  va- 
lidity to  the  paper,  to  do  whatever  may  be 
requisite  to  render  it  effectual ;  and  if  that 
can  be  done  in  several  ways,  as  in  case  of  a 
blank  endorsement  of  a  blank  bill,  the  blank 
signature  i^ives  the  holder  authority  to  use 
his  discretion  in  this  respect,  so  far  as  inno- 
cent parties  taking  it  witnout  notice  are  con- 
cerned; Davis  V.  Lee,  4  (J.  505;  Johnson  v. 
Bla.^dale,  1  S.  &  M.  17 ;  Hemphill  v.  Bank  of 
Alabama,  6  S.  &  M.  44;  Tanning  v.  Far- 
mers' Sc  Merchants'  Bh  8  S.  &  M.  139 ;  Torry 
V.  Fish,  10  S.  &  M.  590. 

105.  Same :  Examples.  Thus  if  the  limit 
as  to  the  amount  of  the  note  or  bill  be  ex- 
ceeded, the  maker  will  be  bound  for  the 
whole  amount  inserted ;  Johnson  v.  BlOrsdale, 
supra;  and  so  will  the  endorser;  Fanning  v. 
Farmers'  ^  Merchants'  Bank,  supra.  And  so 
if  the  payee  be  left  blank  any  name  may  be 
inserted  and  the  maker  will  be  bound ;  Torry 
V.  Fisk,  supra. 

Thus,  also  where  a  note  was  made  by  Smith 

fayable  to  Starke,  and  it  was  endorsed  by 
)avis  in  blank  at  the  request  of  the  maker 
belbre  its  delivery  to  Starke,  with  the  under- 
standing, however,  between  Smith,  the  maker, 
and  Davis,  the  blank  endorser,  that  Starke, 
who  was  the  payee,  should  endorse  as  first 
endorser,  so  as  to  make  him  liable  before 
Davis ;  and  whilst  in  this  condition,  i.  e.,  en- 
dorsed by  Davis,  alone,  it  was  shown  to  Lee, 
who  afterwards  took  it  from  Starke,  with  the 
words  "  without  recourse  on  me,"  written  over 
Starke's  signature  as  endorser  ;  Lee,  however, 
having  no  notice  of  the  understanding  be- 
tween Smith  and  Davis,  that  Starke  was  to 
endorse  the  note  so  as  to  protect  Davis ;  it 
was  held,  that  Davis,  endorsing  the  note  be- 
fore Starke's  name  was  put  on  it,  was  such  a 
signing  in  blank,  as  to  brine  it  within  the 
foregoing  rule,  and  rendered  him  liable  to 
Lee,  notwithstanding  the  agreement  between 
Smith  A  Davis ;  Smith  v.  Lee,  supra. 

106.  Same:  WJien  filled  up  for  too  much, 
only  the  excess  is  void:  Notice:  Example, 
But  if  a  blank  note  be  filled  for  a  greater 
amount  than  was  authorized,  and  the  holder 
knew  this,  the  note  will  not  be  utterly  void, 
but  it  will  be  bad  only  for  the  excess.  And 
if  the  note  in  blank  as  to  the  amount,  be 
made  payable  to  an  administrator,  who  is 
about  to  sell  property  of  his  intestate  on  a 
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credit,  and  be  signed  by  a  surety  and  prin- 
cipal, and  thus  signed,  left  with  the  principal, 
to  be  filled  up  by  the  amoant  of  his  purchases 
at  the  sale.  The  shape  in  which  the  note  is 
thus  signed  and  made  payable,  will  be  notice 
to  the  administrator  tnat  it  was  the  inten- 
tion to  insert  in  it  the  purchases  only  of  the 
principal,  and  if  the  bids  of  otheif  persons 
oe  included,  the  amount  of  such  bids  cannot 
be  collected,  although  they  with  the  princi- 
paPs  pnrchases  did  not  exceed  the  amount 
which  the  surety  authorized  the  principal  to 
insert  for  his  own  purchases;  Johnson  v. 
Blasdale.  1 S.  A  M.  17  ;  S.  P..  Goad  v.  HaH's 
Adrn'r,  8  S.  &  M.  787 ;  Goss  v.  Wliitelieady 
4G.  213. 

107.  Same :  Transfer  for  pre-extsting  debt. 
And  the  bolder  of  Huch  a  blank  bill  or  notice, 
who  take>  it  without  notice  as  aforesaid,  in 
payment  of  a  pre-existing  debt,  will  be  en- 
titled to  the  protection  of  the  foregoing  role ; 
Davis  V.  Lee,  supra. 

108.  Same :  How  the  maker  is  to  contest  it 
When  the  signer  of  a  blank  note  or  bill  de- 
sires to  contest  his  liability  thereon,  upon 
the  RToand  that  it  has  been  filled  up  contrary 
to  the  aj^reement  between  him  and  the  per- 
son to  whom  he  delivered  it,  he  must  deny 
the  execution  of  it  under  oath.  By  pleading 
without  affidavit,  he  admits  it  to  be  his  note ; 
Hmphill  V.  Bank  of  Alabama,  6  S.  &  M. 
44  (ciiintr  Grten  v.  Robinson,  3  H.  105). 
Bat  in  Goss  v.  Wliitvhead,  4  G.  213,  it  is 
held  the  defence  may  be  made  under  the  gen- 
eral ijjsue,  where  the  objection  is,  that  the 
note  was  filled  up  for  a  larger  amount  than 
that  authorized. 

109.  Same :  Affirmance  of  the  ad  of  filling 
ttup.  If  the  parly  signing  the  blank  note  or 
hill,  which  has  been  filled  up  contrary  to  the 
amoant.  after  it  is  filled  np  and  negotiated, 
Tolontarily  execute  a  mortgage  to  secure  it, 
this  is  a  ratification  of  the  act  of  filling  np, 
and  makes  it  binding;  Fanning  v.  Farmers^ 
and  Merchants'  Bank,  8  S.  &  M.  139. 

Zn.  Hotes  payable  in  Bank  Notes. 

110.  Note  pat/able  in  bank  notes  is  a  pro- 
mlisory  note.  An  instrument  **  payable  in  the 
notes  of  any  bank  in  this  State,*'  but  in  all 
other  respects  like  a  promissory  note,  is 
nnder  the  statute,  H.  &  H.,  p.  373,  J  12,  and 
lb.  594,  a  promissory  note;  Besancon  v. 
^riy,  9  S.  &  M.  4.i7  (citing  Rankin  v.  San- 
ders, 6  H.  52;  BonneUv.  Covington,  7  H. 
322;  Gordcm  v.  Parker,  2  S.  &  M.*48.i).  And 
if  to  an  action  on  such  a  note  the  defendants 
plead  a  tender  of  the  notes  of  a  particular 
bank  on  the  day  of  its  maturity,  the  plea 
mast  aver  a  continued  readiness  to  pay,  as  in 
actions  on  other  promissory  notes ;  Besancon 
v.  Shirly,  supra;  Lanier  v.  Trigg,  6  8.  A;  M. 
641. 

111.  Note  payable  in  current  bank  notes: 
Effect  of.  A  promissory  note,  payable  "in 
the  current  notes  of  either  of  the  banks  at 
Natchez,  or  of  the  Union  Bank,"  is  an  under- 
taking to  pay  in  the  current  notes  of  some 
one  of  these  banks ;  payment  cannot  be  made 
in  the  uncwrrent  notes  of  the  Union  Bank,  or 


of  any  one  of  the  banks  at  Natchez.  And  a 
plea  to  an  action  on  such  a  note,  of  tender  of 
the  notes  of  one  of  the  specified  banks,  must 
aver  that  the  notes  were  current ;  Bonndl  v. 
Covington,  7  H.  322. 

112.  Same:  Amount  of  recovery.  If  any  of 
the  notes  of  the  specified  banks  were  current 
at  the  maturity  oi  the  note,  the  plaintiff*  can 
only  recover  their  specie  value  at  that  time  ; 
but  it  was  not  decided  what  would  be  the 
amount  of  the  recovery  in  case  all  the  notes 
of  the  specified  banks  had  become  uncurrent 
when  the  note  fell  due ;  Bonnell  v.  Covington, 
supra. 

113.  Note  payable  in  the  notes  of  the  char- 
tered banks'  of  the  Stxte  at  par.  A  note  pay- 
able "in  the  notes  of  the  chartered  banks  of 
the  State  of  Mississippi  at  par,"  is  a  contract 
to  pay  the  sum  specified  in  the  notes  of  any 
chartered  bank  of  the  State,  as  if  they  were 
at  par,  without  paying  any  discount  or  pre- 
mium, and  is  not  an  agreement  to  pay  in  bank 
notes  of  the  State,  which  are  in  fact  actually 
at  par.  And  a  plea  of  tender  of  the  notes  of 
chartered  banks  of  the  State  need  not  aver 
that  the  notes  ffendered  were  at  par  (Clayton, 
J.,  dissented);  Smith  v.  Elder,  7  S.  &  M.  507. 

114.  Note  payable  in  the  currency  of  the 
Slate.  A  note  payable  *'  in  the  curre«icy  of 
the  State  of  Mississippi "  is  payable  only  in 
lawful  money  or  legal  tender,  and  not  in  the 
notes  of  the  banks  of  the  Slate.  "Currency  " 
implies  lawful  money ;  Mitchell  v.  Htwelt,  5 
S.  &  M.  361. 

11.5.  Note  payable  in  the  issues  of  a  speci- 
fied bank.  A  note  for  a  named  amount  of 
dollars,  **  payable  in  Brandon  money,"  is  a 
note  pa^a9le  in  that  number  of  dollars' 
counted  m  Brandon  money,  and  if  not  paid  at 
maturity,  th#  specie  value  of  the  bank  notes 
at  that  time  is  all  that  is  recoverable ;  Gor- 
don V.  Parker,  2  S.  &  M.  485  {citing  Bonnell 
v.  Covington,  7  H.  322). 

115a.  Same :  Tender  must  be  n^ade  at  matu- 
rity. When  a  bond  or  note  is  payable  in  the 
notes  of  a  specified  bank,  a  tender  of  the 
notes  after  tne  day  of  maturity  will  not  do. 
The  holder  is  entitled  to  have  the  bank  notes 
on  the  day  of  maturity,  or  their  specie  value 
at  that  time ;  Lanier  v.  Trigg,  6  S.  &  M.  641. 

1 156.  Same :  Where  the  note  is  for  "dollars,** 
and  there  is  a  defeasance.  Conceding  that  if 
a  note  for  so  many  dollars,  payable  in  the 
notes  of  a  specified  bank,  be  not  paid  at  ma- 
turity, the  amount  of  the  recovery  would  be 
only  the  specie  vjlue  of  the  bank  notes  when 
it  fell  due  (this  is  now  settled) ;  yet  when  the 
note  is  for  so  many  dollars,  not  specifying 
what  kind,  and  there  be  at  the  same  time 
executed  by  the  payer  a  separate  instrument, 
in  which  he  agrees  to  take  in  satisfaction  of 
the  note  certain  specified  bank  notes,  the 
instrument  is  not  to  be  construed  as  a  part 
of  the  note,  but  as  a  defeasance ;  and  if  the 
bank  notes  be  not  paid  at  the  maturity  of  the 
note,  the  payer  is  entitled  to  have  the  note 
paid  in  specie,  according  to  its  face ;  Sawn- 
ders  V.  Richardson,  2  S.  A  M.  90.  See  post, 
216,  217.  For  notes  payable  in  cotton,  see 
post,  218. 
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Xm.    Aooommodation  Bills. 

116.  Right  of  drawee  to  colled  from 
draweVf  without  acceptavce  Under  the  law 
merchant  the  accommodation  drawer  of  a 
bill  of  exchanfre  for  the  benefit  of  the  payee, 
is  liable  to  the  drawee  fi»r  the  amount  thereof, 
when  the  bill  has,  before  maturity,  been 
endorsed  by  the  payee  and  deposited  wilh 
the  drawee  as  collateral  security  for  the  then 
existing  indebtedness  of  the  payee  to  the 
drawee ;  and  especially  where  the  drawee  in 
consideration  of  the  deposit  has  forborne  to 
bring  suit  on  his  demand  against  the  payee ; 
Fellows  V.  Harris^  12  S.  ^  M.  462.  See  'post, 
145  ;  ante,  12. 

117.  Right  of  payee  to  negotiate  auch  a  bill. 
And  where  the  drawer  of  such  a  bill  intrusts 
it  to  the  payee  for  negotiation,  he  is  bound  by 
the  acts  of  the  payee  in  nejrotiating  the 
same;  and  also  by  the  entries  on  the  books 
of  the  payee,  showing  that  he  had  received 
value  for  it ;  lb. 

1 18.  Acceptor  not  a  creditor  of  drawer  till 
payTnent.  An  acceptor  of  a  bill  for  the  accom- 
modation of  the  drawer  does  not  thereby 
become  a  creditor  of  the  drawer.  He 
becomes  such  only  by  the  payment  of  the  bill 
out  of  his  own  funds*  no  funds  of  the  drawer 
being  on  hand  to  meet  it.  He  cannot  bring 
suit  against  the  drawer  until  payment  has 
been  made ;  Henderson  v.  Tftomtf/n,  8  G.  448. 

llHa.  Proof  required  in  suit  by  ticct-pfor 
against  dravjer.  In  an  action  by  the  accep- 
tor of  a  bill  for  the  accommodation  of  the 
drawer  to  recover  the  amount  i)aid  by  him 
to  take  np  the  bill,  the  hi  1  oi  particulars 
filed  with  the  declaration  must  so  describe 
the  bill  as  to  identify  it,  and  it  must  also  be 
produced  on  the  trial  or  its  absence  accoun- 
ted for.  And  it  must  also  be  pr*  ven  that  the 
bill  has  been  in  circulation  since  it  was 
accepted,  and  the  genuineness  of  the  endorse- 
ment on  it  must  be  established;  Curry  v. 
KuHZy  4  G.  24. 

See  Bill  OF  Particulars. 

1 186.  Right  of  principal  paying  accommo- 
dation bill  on  agent.  The  principal,  in  the 
absence  of  funds  of  the  drawer,  may  pay  a 
bill  drawn  on  his  agent,  and  acceptea  by  him 
for  the  accommodation  of  the  drawer,  and 
recover  the  sum  so  advanced,"  as  if  the  bill 
had  been  drawn  on  and  accepted  by  him,  and 
without  proof  of  protest  'and  notice.  For 
in  that  case  the  bill  has  not  been  dishonored, 
and  the  principal  has  only  done  by  himself 
what  the  drawer  requested  him  to  do  by  his 
agent;  Carson  v.  Alexander,  5  G.  528. 

119.  Waiver  of  notice.  And  in  such  case, 
if  the  drawer  ever  had  a  right  to  notice  of 
protest,  he  will  be  held  to  have  waived  it,  if 
he  being  a  customer  of  the  principal,  receives 
accounts  from  him  in  which  he  is  charged, 
wilh  the  amount  so  paid  to  take  up  the  bill 
on  the  agent,  without  objection  on  that 
account;  lb. 

120.  Discount  of  "When  a  debtor  draws  a 
bill  on  his  creditor  for  the  purpose  of  having 
it  accepted,  and  then  put  on  the  market  and 
discounted  to  raise  funds  to  pay  the  debt. 


the  creditor,  if  he  accept  the  bill,  and  after 
it  is  discounted  pay  it.  will  be  entitled  to 
charge  the  debtor  with  the  original  debt,  and 
the  amount  of  the  bill  thus  discounted  and 
paid,  giving  him  credit  for  the  proceeds  of 
the  discount;  lb. 

121.  Accommodation  acceptor  cannot  re- 
fuse payment  for  fraud.  An  acceptor  of  a  bill 
for  tne  accommodation  of  the  drawer  cannot 
refuse  payment  for  the  fraud  of  the  payee  in 
obtaining  the  bill ;  nor  is  the  drawer  in  such 
a  case  entitled  to  an  injunction  to  f»revent 
the  holder  from  collecting  it.  In  this  case  the 
bill  had  been  transferred  to  an  innocent  holder 
for  value ;  Winn's  Adm'r  v.  Wilkins.  6  G.  186. 

122.  Wlien  drawer  of  accommodation  hill 
not  entdled  ^o  notice.  Where  a  bill  has  been 
accented  for  the  accommod.ition  of  the  drawer, 
and  ne  has  placed  no  funds  in  the  hands  of 
the  acceptor  for  its  payment;  and  the  a(v 
ceptt>r  has  failed  before  the  maturity  of  the 
bill,  of  which  fact  the  drawer  has  notice,  it  is 
unnecessary  to  present  the  bill  for  payment, 
and  give  notice  of  its  non-payment  to  the 
drawer ;  Harvey  v.  TVowpc,  1  C.  538. 

XIV. ,  Aooeptanoe  of  Bills. 

123.  Verbal  acceptance.  When  the  drawee 
of  a  sight  bill  offi^rs  and  promises  to  pay  it 
at  a  future  day,  this  is  an  acceptance  of  the 
bill,  if  agreed  to  by  the  holder ;  Hotelier  v. 
StaJworth.  3  C.  376. 

124.  Absolute  acceptance  in  writing  can- 
not be  shown,  by  parol,  to  be  conditional 
When  the  acceptance  of  a  bill  is  in  writing, 
and  is  absolute,  it  cannot  be  shown  by  parol 
evidence,  that  it  was  conditional,  and  tnat  the 
acceptor  should  only  be  bound  to  pay  it, 
wlien  the  drawer  should  finish  certain  work 
he  was  doing  for  the  acceptor.  A  failure  of 
consideration  may  be  shown  by  parol,  but 
this  rule  does  not  extend  to  the  allowance  of 
parol  evidence,  to  show  a  different  contract 
from  the  oi^e  reduced  to  writing;  Heaverin 
V.  Donnell,  7  S.  &  M.  244.   See  ante,  12. 

125.  What  is  a  good  presentmefiit  Jor  ac- 
ceptance :  And  refusal.  There  is  no  form  for  a 
presentment  for  acceptance ;  anything  which 
amounts  to  a  notification  to  the  drawee,  of 
the  holding  of  the  bill,  with  a  request  to  ac- 
cept it,  is  a  good  presentment,  if  the  bill  be 
present.  Hence,  if  the  bill  be  enclosed  in  a 
letter  by  the  holder  to  the  drawee,  with  the 
reouest  that  he  present  it  for  acceptance, 
ana  the  bill  and  letter  be  received  by  the 
drawee,  it  is  a  good  presentment  for  acce|)t- 
ance ;  and  if  the  drawee  return  the  bill  with 
a  letter  stating  that  it  cannot  be  accepted, 
it  is  a  good  refusal;  Cdfrnichad  v.  Bank  of 
Pennsylvania,  4  H.  567. 

126.  Not  necessary  to  present  for  accept- 
ance :  But  if  done  and  rejused,  there  must  be 
protest.  Although  it  is  not  necessary  to  pre- 
sent a  bill  payable  at  a  stated  time  after  aate 
to  the  drawee  for  acceptance,  yet  if  it  be  pre- 
sented and  acceptance  refused,  it  is  necessary 
that  it  be  protested  for  non-acceptance,  and 
notice  given  to  all  the  parties  ;  and  protest  a 
year  after  the  refusal  will  not  do ;  lb. 
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X7.  Transfer  and  Negotiation. 

1st  Transfer  Oenerallj. 

''  127.  Statute  of  IB22  on  asBignmmts :  ff.  C. 
p.  640,  {  9.  'lliis  statote  provides  that  all 
Donds,  obligations,  bills,  single  promissory 
notes,  and  all  other  writings  for  the  payment 
of  money  or  any  other  thing,  shall  and  may 
be  assigned  by  endorsement,  whether  the 
same  be  payable  to  ihe  order  or  assigns  of  the 
payee.  &c.,  or  not,  and  the  assignee  may  sue 
on  the  same  in  his  own  name,  and  in  all 
actions  commenced  by  snch  assignee  on  such 
note,  &c..  *'  the  defendant  shall  be  allowed 
the  benefit  of  all  want  of  lawful  consideration, 
failnre  of  consideration,  payments,  discounts, 
and  set-off,  made,  had  or  p  ssessed  ai^ainst  the 
same  previous  to  notice  or  the  ass  iif nment,  *  *  * 
in  the  same  manner  as  if  the  same  had  been 
Boed  and  prosecuted  by  the  obligee  therein ;" 
and  the  assignee  or  endorsee  may  maintain  an 
action  against  the  endorser  or  assignor,  as  in 
case  of  inland. bills  of  exchange.  Provided, 
that  when  any  debt  sh^^ll  be  lost  by  the  negli- 
gence of  the  assignee,  the  assignor  shall  not 
liable.  This  statute  is  re-enacted  in  Rev. 
Code  of  18.57.  p.  3.5.5.  art.  2. 

128.  Me  mmj  of  the  term  "transfery  The 
term  *' transfer"  when  applied  to  negotiable 
paper,  is  a  general  term  implying  the  passing 
of  the  beneficial  interest  in  the  paper  to  the 
transferee,  without  indicating  the  manner  in 
which  it  is  done,  and  hence,  an  averment  in  a 
declaration  that  the  nominal  plaintiff  has 
transferred  the  note  sued  on  to  the  usee,  does 
not  show  that  the  legal  title  has  passed  out 
of  the  nominal  plaintiff;  Montague  v.  Klng^ 
8  a  441 

129.  Meaning  of  ^^  due  course  of  traded 

The  term  *•  due  course  of  trade  "  when  applied 

to  the  endorsement  and  transfer  of  a  hill  or 

Dote,  means  it  was  endorsed  for  value;  Miller 

^'  ^ayfidd.  8  G.  688. 

'^0.  Statute  on  assignment :     Construed. 

j^be  statute  (antej  127)  making  notes,  bonds, 

*c,.  DegotiaDle,  is  similar  to  the  statute  of 

^flne,  except  that  it  does  not  protect  in  the 

I  ^®  ninnuer  bona  ^</e  endorsees  for  value, 

.    'eaves  them    on    the  same  footing  as 

jjj^'^'^ecsof  open  accounts,  except,  that  they 

u^.-^    Sue  in  their  own  names  to  collect  the 

7)^^*?'  ^c,  endorsed  to  them;  De  France  v. 

Im'i**    W.  69. 

A-    Notes  assignable  at  common  law  and 


are 


«rc  ^^-  ^y  ^^®  statute,  promissory  notes 

\^     ^^^ignable  by  endorsement  whether  they 

n^g^^^i^able   to  order  or  not.     The  endorse- 

l\^Q    *-  of  the  payee  confers  the  legal  title.  By 

„j^^  Common  law  they  are  transferable  by 

Ijj^^^^elivery,  without  written  endorsement; 

an^i  ^J*^®  ^^^y  confers  a  right  to  the  proceeds, 

j^^-  ^oes  not  confer  the  legal  title ;  bat  an 

^^V^^^tnent  in  either    mode  constitutes  the 

T^^^t*  the  debtor  of  the  assignee  ;  OldJiam  v. 

^^^etter,  1  H.  43. 

^^<i.   Wken  it  ceases  to  he  rugotiaUe.  When 

^^^Igotiable  note  by  course  of  trade  comes 

^?^*^  into  the  hands  of  the  maker,  after  it  has 

weo   negotiated,    its    negotiable    character 


ceases,  and  the  maker  cannot  put  it  ont  again 
so  as  to  bind  the  endorsers ;  Claiborn  v. 
Planters'  Bank,  2  H.  727.  (See  post,  212, 
213.) 

It  does  not  appear  in  the  case  whether  the 
second  n^^gotiation  by  the  maker  was  after 
the  maturity  of  the  note  or  not 

But  if  a  party  to  it,  even  the  maker,  after 
the  note  has  been  paid, re-issue  it  and  endorse  it 
for  value,  the  party  so  endorsing  is  bound; 
for  in  that  case  it  is  equivalent  to  the  making 
of  a  new  note;  and  hf^nce  a  declaration  which 
allepres  that  the  defendant  with  two  others 
made  a  note  to  B.,  and  afterwards  paid  B.,  and 
took  it  up,  and  then  knowing  that  it  was  dis- 
charged in  law.  endorsed  it  to  plaintiff  for 
value,  shows  a  good  cause  of  action ;  Mahry 
V.  Matheny,  10  S.  k  M.  323.  And  so,  if  after 
payment,  a  stranger  to  the  note  endorse  and 
negotiate  it.  he  will  be  liable  on  it  as  endorser, 
but  the  maker  and  other  parties  will  not ; 
Allein  V.  Aqricultnral  Bank.  3  S.  &  M.  48. 

133.  Endorsement :  Blanks  may  be  filled 
up.  A  blank  endorsenaent  may  be  filled  up, 
even  after  the  death  of  the  endorser,  so  as  to 
make  it  a  special  endorsement  to  the  holder ; 
Barnes  v.  Reynolds,  4  H.  114. 

134.  Same:  What  is  ihe  contract  of  en- 
dorsement. An  en  iorsement  is  in  the  nature 
of  a  new  and  distinct  contract,  and  is  an  en- 
gagement to  pay  the  amount  of  the  note  or 
bill  to  whomsoever,  by  subsequent  negotia- 
tion, shall  become  the  holder ;  it  may  be  given 
in  evidence  under  a  count  for  money  had  and 
received,  and  used  as  a  set-off  by  the  holder 
aarainst  an  action  by  a  prior  endorser  against 
him.  And  the  right  of  set-off  against  a 
prior  endorser  is  not  affected  by  the  statute 
requiring  all  parties  to  an  endorsed  bill  or 
note  to  be  sued  in  the  pame  action ;  OaJc^y  v. 
Wilcox,  3  H.  3311 ;  8.  P.,  Rawlings  v.  Poin- 
dexter,  14  S.  k  M.  66. 

But  by  the  common  law  there  is  no  privity 
between  the  drawer  and  the  several  endorsers 
of  a  bill  of  exchange;  but  the  contract  and 
liabilitv  of  each  is  separate  and  independent 
from  that  of  the  others  ;  and  hence  ir  an  en- 
dorser pay  the  b>ll  he  cannot  maintain  indehi- 
tatu^  assumpsit  against  any  of  the  parties 
primarily  liable  to  recover  the  amount  so 
paid.  But  if  under  a  statute  requiring  all  the 
parties  to  be^ued  in  one  action,  a  judgment 
be  recovered  against  all,  a  party  secondarily 
liable  will  be  regarded  as  surety  for  those 
liable  before  him ;  and  if  he  pay  the  judgment 
he  may  recover  the  amount  so  paid  by  indebi- 
tatus a^ffsumpsit  from  any  of  them  to  whom 
he  was  surety.  And  the  statute  of  limitations 
it  such  case  will  run  from  the  time  of  pay- 
ment, and  not  from  the  maturity  of  the  bill  or 
the  rendition  of  the  judgment ;  Phipps  v.  TVye, 
5  G.  330.    See  jiost,  188,  164.  200— 2  U. 

135.  All  the  joint  payees  muAt  endorse  to 
convey  legal  title.  An  endorsement  by  one  of 
two  joint  payees  of  a  note  does  not  convey 
the  entire  legal  title  to  the  endorsee,  so  as  to 
enable  him  to  sue  on  it  in  his  own  nam ; ;  and 
this  is  so  though  the  other  payee  may  have 
released  orally  his  interest  to  the  endorsee. 
Bennett  v.  McGaughey,  3  H.  192 ;  S.  P.,  Moore 
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V.  Ayres,  5  8.  A  M.  310.  Bat  the  endorsee 
may  sue  the  endorser  in  such  case  on  his  con- 
tract of  endorsement ;  Moore  v.  At/res,  supra. 
135a.  A  note  payable  to  husband  and  wife 
may  be  transferred  by  their  joint  endorse- 
ment ;  Worky.  Glaskins,  4  G.  539 ;  and  if  it  be 
payable  to  wife  alone,  their  joint  endorsement 
will  pass  the  legal  title ;  Cohb  v.  Dukcy  1  G. 
60. 

136.  Assignment  of  note  transfers  a  mort- 
gage security  for  its  payment,  1  he  assignee 
of  a  note  secured  by  mortgage,  takes  the  bene- 
fit of  that  security;  and  if  the  payee  who 
endorsed  it  takes  up  the  note,  he  is  remitted 
to  his  original  rights  to  the  mortgage ;  Terry 
T.  Wood*.  6  S.  &  M.  139. 

137.  Same:  Wlien  assignment  of  the  note 
invalid.  As  a  general  rule  an  assignment  of 
a  bill  or  note  must  be  in  conformity  to  the 
law  of  the  place  where  it  is  made,  and  if  in- 
valid there,  will  be  invalid  everywhere ;  but 
this  rule  does  not  apply  so  far  as  securities  fur 
the  payment  of  the  note  on  real  estate  ure 
concerned.  They  will  be  validly  assigned  if 
the  assignment  be  according  to  the  lex  rti 
sitce.  though  the  assignment  were  invalid  ac- 
cording to  the  lex  loci  contractus  ;  and  this  is 
true  though  there  be  no  separate  contract 
for  the  assignment  of  the  securities ;  but  only 
such  assignment  as  is  incident  to  the  assign- 
ment of  the  note,  and  though  os  to  the  note 
the  assignment  be  invalid ;  Murrell  v.  Jones, 
40  M.  56.\ 

138.  Right  of  endorser  taking  up  a  bill.  An 
endorser  taking  up  a  bill  in  virtue  pf  his  en- 
dorsement is  remitted  to  all  his  original 
rights.  Hfe  does  not  derive  his  interest  or 
title  from  his  endorsee,  to  whom  he  has  paid 
it;  Maury  v.  Jefers,  4  S.  &  M.  57.  And  if 
he  has  paid  to  his  endorsee  less  than  the  note, 
the  maker  has  no  right  to  a  deduction  on  that 
account,  unless  he  was  an  accommodation 
endorser,  and  therefore  a  mere  surety.  In 
that  case  the  maker  would  probably  be  enti- 
tled to  the  discount  made  by  the  endorser  in 
taking  it  up;  Wade  v.  Thrasher,  10  S.  &  M. 
358.     See  post,  188,204. 

139.  Same:  Where  the  original  note  has 
been  renetved.  And  when  the  payee  has  en- 
dorsed a  note  for  value,  and  tne  note  is  re- 
newed  to  the  holder  by  the  making  of  a  new 
note,  with  the  same  makers  and  endorsers, 
the  payee  as  to  the  renewed  note  stands  in 
exactly  the  same  relation  that  he  did  to  the 
old,  and  he  still  remains  an  endorser  for 
value,  and  if  he  take  up  the  renewed  note  by 
paying  less  than  the  amount  thereof,  he  is 
still  entitled  to  recover  the  whole  amount 
from  the  maker;  Wade^.  Thrasher,  s^ipra ; 
8.  P.,  Union  Bank  of  Tennessee  v.  Gbvan,  10 
S.  &  M.  333;  for  which  see  ante.  63. 

140.  Same :  Holders  right  to  recover  the 
whole  amount.  And  the  same  rule  is  applica- 
ble to  any  holder  of  the  bill  or  note ;  for  the 
contract  of  the  maker  or  drawer  is  to  pav  the 
whole  amount  of  it  to  whomsoever  shall  be 
the  holder,  without  reference  to  the  price 
which  the  holder  may  pay  for  it;  Turner  v. 
Broum,  3  S.  &  M.  425. 

141.  Possession  of  bill  or  note  endorsed  in 


blank.  The  possession  of  a  bill  or  note  with 
the  blank  endorsement  of  the  payee  on  it,  is 
prima  facie  evidence  of  a  full  power  to  sell 
or  dispose  of  it  in  any  way,  at  the  discre- 
tion of  the  holder  ;  and  ordinarily  a  bona  fide 
purchaser  will  not  be  affected  by  any  viola- 
tion of  duty  or  excess  of  authority  by  an 
agent  holding  a  bill  or  note  so  endorsed,  if 
he  have  no  knowledge  of  it ;  Murrell  v.  Jones, 
40  M.  .^6.5. 

142.  Notes  payable  to  bearer.  Notes  paya- 
ble to  bearer  are  assignable  by  mere  delivery ; 
Arnold  v.  Leonard,  12  8.  &  M.  2.58;  Tilman 
V.  Allies,  5  S.  &  M.  373;  Fox  v.  Haiiard.  6 
G.  1<>0;  Cobb  V.  Duke.  7  G.  6n;  Craig  v.  City 
of  Vickshurg.  2  G.  216.  But  if  the  payee  or 
other  holder  endorse  it,  he  will  be  liable  as  iu 
olher  cases;  Tilman  v.  Allies,  supra.  And 
delivery  (where  there  is  no  endorsement)  is 
absolutely  essential  to  pass  the  legal  title. 
Hence,  when  the  plaintiff  sued  on  such  a  note, 
and  afterwards  transferred  the  attorney's  re- 
ceipt, with  the  understanding  that  the  suit 
was  to  progress  in  his  name.*  and  the  trans- 
feree was  to  have  a  part  of  the  proceeds  of 
the  note  when  collected,  it  was  held  there  was 
no  transfer  of  the  legal  title  to  the  note; 
Dease  v.  Reed.  2  C.  239. 

143.  Endorser's  name  may  be  on  the  face, 
and  maker* s  may  be  on  the  back.  An  enaorse- 
ment  by  the  payee  made  on  any  part  of  the 
note  is  good.  If  he  write  his  name  under 
that  of  the  maker,  but  with  the  intent  to  en- 
dorse it,  he  is  liable  as  endorser  and  not  as 
maker,  and  if  he  be  sued  as  maker,  a  plea 
that  he  signed  it  as  endorser  will  be  good ; 
Gibson  v.  Powell.  6  H.  60.  And  if  a  stranger 
to  the  note  write  his  name  on  the  back  of  it, 
without  any  prior  endorsement  by  the  payee, 
he  will,  without  explanatory  proof,  be  consid- 
ered as  an  endorser,  and  not  as  a  maker  or 
guarantor;  but  whether  he  is  one  or  the 
other,  is  subject  to  be  made  out  by  parol 
proof.  He  is  a  joint  maker  if  he  put  his 
name  on  the  back  of  the  note  at  the  time  it 
was  made,  according  to  a  prior  promise  to 
become  originally  and  directly  liable,  or  if  he 
participated  in  the  original  consideration.  If 
nis  endorsement  was  subseouent  to  the  mak- 
ing, and  he  had  nothing  to  do  with  the  origi- 
nal consideration,  he  is  a  guarantor;  Thomas 
V.  Jtnnings.  5  S.  &  M.  627 ;  S.  0.,  13  S.  &  M. 
617.    See  post,  195,  et  seq, 

8.  Equities  of  maker  against  antecedent  parties. 

144.  By  the  commercial  law,  innocent 
holders  protected  :  Foreign  bills.  By  the  com- 
mercial law  the  bona  fide  endorsee  of  a  bill 
for  value  takes  it  exempt  from  all  the  equi- 
ties exist ine  between  any  of  the  antecedent 
parties ;  Miller  v.  May  field,  8  G.  688.  And  a 
bill  of  exchange  drawn  in  this  State  on  a 
drawee  residing  in  Louisiana,  and  payable 
there,  is  not  subject  to  our  statute,  but  is 
regulated  by  the  general  commercial  law, 
which  is  in  force  in  that  State.  Hence  the 
payment  by  the  drawer  of  such  bill  to  ac- 
ceptor after  its  maturity,  without  notice  of 
the  assi  nnient,  will  not  be  good  against  a 
bona  fide  holder  for  value,  takmg  it  before  it 
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fell  due ;  Bank  of  Kerduchy  v.  Coffman^  41 
M.  212  ;  S.  P.,  FtOom  v.  tfarrta,  12  8.  &  M. 
462.  And  80  if  a  bill  be  drawD  in  another 
State  OD  a  citizen  of  this  State,  but  directed 
to  him  at  Lexingtop.  Kentucky,  it  is  not 
within  our  statnte  ;  Frctzier  v.  Warfidd.  9S. 
&  M.  220.  And  so  of  a  note  made  in  this 
State,  but  payable  in  another;  Emanttel  v. 
White.  5  <!.  .56.  And  the  drawer  havinjf  the 
right  to  demand  production  of  the  bill  upon 
payment ;  if  he  pay  without  its  production  it 
is  gross  negligence  and  the  non-production 
sufficient  to  put  him  on  inquiry ;  Bank  of 
Kentucky  v.  Coffman.  »upra  ;  Std  vidn  po.i, 
151.  Nor  can  usury  be  shown  as  against 
the  assignee  of  such  a  bill ;  lb.  But  if  the 
bill  were  never  accepted,  there  is  no  obliga- 
tion on  the  part  of  the  drawer  to  pay  it  where 
the  drawee  resides,  and  the  bill  is  subject  to 
our  statute  allowing  equities  between  the 
antecedent  parties;  fVood  v.  Gibbs,  6  G. 
5.59. 

145.  Holder  presumed  to  be  bona  fide,  and^ 
for  valtLe :  Onus  probandi.  The  holder  of 
a  bill  or  note  duly  endorsed,  is  presumed  to 
be  bona  fide,  and  to  have  given  value  for  it; 
V^in^ead  v.  Davis,  40  M.  785.  and  until 
something  is  shown  to  disparage  his  title,  as 
want  or  failure  or  illegality  of  the  considera- 
tion, or  that  it  was  lost  or  stolen,  or  that  a 
previous  holder  procured  it  by  fraud,  he  is 
not  bound  to  show  that  he  took  it  before  ma- 
turity, or  gave  value  for  it.  Payment  by  the 
maker,  to  the  payee,  without  notice  of  its 
transfer,  is  not  sufficient  to  cast  upon  the 
holder  who  took  it  before  maturity,  the  bur- 
den of  proving  that  he  gave  value  for  it; 
Emanuel  v.  White,  5  G.  56.  And  if  the 
holder  took  it  in  payment  of  an  antecedent 
debt  and  released  parties  collate  rail  v  liable 
CD  that  debt,  he  will  be  considered  a  holder  for 
value ;  lb.  And  so,  if  the  assignee  takes  it 
in  payment  of  an  antecedent  debt,  or  as  col- 
lateral security,  and  has  collected  it,  and  en- 
dorsed the  proceeds  as  a  credit  on  the  debt, 
he  is  a  holder  for  value ;  Com'l  B'k  of  Man^ 
Chester  v.  Lewis,  13  S.  &  M.  226. 

As  to  taking  note  for  antecedent  debt,  see 
Brooks  Y.  Winston,  an^e,  116. 

U6.  Who  is  holder  for  value :  Antecedent 
^^  As  to  this,  see  antej  12,  116,  14.'),  and 
poit,  233. 

147.  By  the  statute.     But  by  our  anti-com- 
mercial statute  (see  ante,  127),  the  maker  is 
entitled  to  any  defence  against  the  assignee 
^i/ch  he  had  against  the  assignor,  before  no- 
tice of  assignment    The  assignee  takes  the 
P'ace  of  the  assignor  in  this  respect :  and  if 
Kt  ^*^^®^  ^^  ^®®"  gttJlty  of  any  fraud  in 
owning  the  note,  it  will  equally  affect  the 
^"^gnee ;  Barringer  v.  Nesbit,  1  S.  &  M.  22. 
k^d  this  rule  applies,  though  the  note  be 
^<ide  payable  in  a  bank  located  in  this  State  ; 
^cMurran  v.  Soria,  4  FI.  1.54;  Parham  v. 
Handdph,  4  II.  435 ;  Allen  v.  Agricultural 
FJk,3S.  AM.  48. 

Bat  this  statute  does  not  apply  to  equities 
m  favor  of  strangers  to  the  bill  or  note. 
Hence,  a  person  having  a  prior  equity  in  a 
bill  or  note,  cannot  successfully  set  it  up 


against  the  holder,  for  value,  of  the  lejral 
title,  without  notice  of  his  equity ;  ComH  Bk 
of  Manchester  v.  Lewis,  13  S.  &  M.  226.  See 
pofi^,  150. 

148.  Rule  in  chancery  as  to  such  equities: 
Case  in  judgment.  Whilst  it  is  true  that  the 
maker  of  a  note  can  set  up,  under  our  statute, 
the  same  defence  to  an  action  on  it  by  an  en- 
dorsee who  is  an  innocent  holder  for  value, 
that  he  can  against  the  payee,  vet  where  a 
note  which  was  given  for  one  half  of  the  pur- 
chase money  of  land,  has  been  assigned  to  an 
innocent  enilorsee,  who  has  recovered  jud«:- 
ment  on  it ;  and  the  vendee  seeks  to  be  re- 
lieved therefrom  in  equity,  and  it  appears 
that  the  sale  was  by  independent  covenants, 
to  pay  and  to  make  title,  and  that  vendee  got 
a  good  title  to  one-half  of  the  land,  and  still 
owed  the  vendor  one-half  the  purchase  monev ; 
and  that  the  sale  was  free  from  fraud  on  the 
part  of  the  vendor,  the  vendee  being  aware 
there  was  a  detect  in  the  title ;  and  the  vendor 
was  now  insolvent;  it  was  held  that,  as  the 
vendee  was  fully  indemni6ed  by  getting  title 
to  one-half  the  land,  and  as  the  assignee  would 
be  without  remedy  in  case  he  did  not  collect 
the  judirment,  it  would  be  inequitable  to  allow 
the  vendee  to  evade  payment  of  the  judgment 
in  favor  of  the  as.signee ;  Green  v.  McDonald, 
13  S.  &  M.  44,5. 

See  Vendor  and  Vendee,  155,  156. 

149.  General  rule  as  to  equities  being  al- 
lowed against  holders.  Wherever  it  can  be 
done  consistently  with  justice  and  sound  pol- 
icy, the  endorsee  of  a  bill  ou>:ht  to  be  held 
bound  by  the  equities  growing  out  of  the 
original  contract  between  the  parties  to  it 
This  rule  is  relaxed  in  favor  of  innocent  par- 
ties, without  notice  and  without  anything  to 
put  them  on  inquiry,  but  in  favor  of  no  oth- 
ers. Hence,  if  enough  appear  on  the  face  of 
the  bill  to  put  an  endorsee  on  inquiry  as  to 
the  nature  of  the  liabiliy  of  the  drawer,  he 
mu.st  be  held  to  have  notice  of  any  legal  con- 
dition or  qualification  of  his  liability.  There- 
fore,  when  a  bill  was  drawn  payable  "  to  my 
own  order,"  and  with  request  to  the  drawee 
to  charge  it  •*  to  the  account  of  your  agency 
at  Natchez,"  and  signed  **  D.  H.,  Agent,"  and 
also  endorsed  in  the  same  way,  it  was  held 
that  the  drawer,  when  sued  by  an  endorsee 
on  the  bill,  might  show  that  he  only  drew  as 
agent  for  the  drawee,  and  was  not  to  be  indi- 
vidually  liable  on  the  bill ;  Dam's  v.  Hender- 
son, 3  0.  549. 

See  PRiNciPAii  AND  Agent,  24. . 

150.  Statute  only  applies  to  equities  between 
parties  to  the  bill  Sfc,  A  person  not  a  party 
to  a  note  having  a  prior  equity  in  it,  cannot 
set  it  up  against  the  holder  of  the  legal  title, 
being  a  bona  fide  endorser  for  value,  without 
notice  of  the  equity.  •  The  statute  which 
allows  the  makers  of  notes  to  set  up  against 
innocent  endorsees  equities  existing  between 
antecedent  parties,  does  not  apply  to  such  a 
case ;  Com'l  B'k  of  Manchester  v.  Lewis,  13 
S.  &  M.  226. 

151.  Payment  by  maker,  witliout  notice  of 
assignment.  Payment  of  a  note  by  the  maker 
to  the  payee,  without  other  notice  of  its 
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assignmeDt  than  would  result  from  a  non-pro- 
duction of  the  note  when  payment  was  made, 
is  good  as  against  the  assignee.  And  the 
taking  by  the  maker  from  the  payee,  of  a 
bond  conditioned  to  deliver  the  note,  is  not 
sufficient  notice  of  the  assignment ;  Allein  v. 
AgricvituraX  B%  3  S.  &.  M.  48.  Sed  vide 
ante,  144. 

152.  Waiver  of  defence.  If  the  maker  of 
a  note,  upon  being  applied  to  by  a  party 
who  states  that  he  wishes  lo  purchase  it,  and 
desires  to  know  if  the  maker  has  any  defence 
to  it,  state  in  answer,  that  the  payee  has  not 
as  yet  made  him  title  to  the  property  for  the 
purchase  of  which  the  note  was  given,  but  he 
nad  no  doubt  he  could  do  so,  yei  he  was  un- 
willing, until  the  title  was  made,  to  acknowl- 
edge the  validity  of  the  note,  and  if  he  after- 
wards go  to  such  applicant  and  sav  to  him 
that  the  difficulty  about  the  title  had  been 
removed,  and  that  the  note  would  be  paid, 
and  thereupon  the  applicant  trade  for  the 
note,  this  will  be  a  waiver  of  any  defence  to 
the  note,  in  favor  of  such  purchaser ;  Land's 
AdmW  V.  La  Cost  e,  5  H.  471.  And  so,  if  in 
the  first  instance  the  maker  reply  "  I  consider 
the  note  good  against  me  for  the  amount  it 
calls  for,  and  I  expect  to  make  satisfactory 
arrangements  with  the  holder  when  it  f^lls 
due  ; "  MontgoTTiery  v.  Dillingham,  3  S.  &  M. 
647;  S.  P..  Hamer  v.  Johiison,  5  H.  698; 
Jyres  v.  MitcheU,  3  S.  &   M.  683. 

See  EsTOPPKL,  2. 

153.  Same,  But  if  the  reply  be,  that  the 
maker**  then  knew  of  no  defence  to  the  note,'* 
if,  in  fact,  he  were  then  ignorant  of  it.  it 
would  be  no  waiver  of  his  defence ;  McMurran 
\,  Soria.4c  H.  1.54. 

154.  Same :  When  consideration  is  illegal. 
Where,  however,  the  consideration  of  the 
note  is  illegal,  and  the  purchaser  knew  it,  he 
cannot  recover  on  it.  notwithstanding  the 
maker  had  induced  him  to  purchase  it  by 
assuring  him  he  had  no  defence  to  it.  The 
r-'le  would  be  different  where  the  considera- 
tion had  failed,  for  the  maker  has  a  right  to 
waive  that ;   Torrv  v.  Grant,  10  S.  &  M.  89. 

155.  Note  payable  to  bearer,  not  subject 
to  equities.  As  to  to  this  see  ante,  100. 

8.  AMignment  hj  Banks  under  Act  of  1840. 

156.  Where  note  payable  to  an  individual. 
Where  a  bond  or  note  on  its  face  is  payable 
to  an  individual,  it  is  doubtful  whether  it  can 
be  shown  at  law,  that  the  payee  took  it  as 
agent  of  a  bank,  and  that  it  really  belonged 
to  such  bank,  so  as  to  allow  the  makers  to 
pay  it  in  the  notes  of  the  bank,  or  to  attack 
an  assignment  of  it  as  made  in  contravention 
of  the  Act  of  1840,  prohibiting  banks  from 
assigning  debts  due  tnem ;  Lanier  v.  Trigg, 
6  S.  A  M.  641. 

157.  When  endorser  of  a  note  in  hank 
takes  it  up.  When  the  payee  or  endorsee  of  a 
note  endorses  it  for  value  to  a  bank,  and 
afterwards  takes  it  up,  he  is  remitted  to  his 
original  rights,  and  may  collect  it  as  if  it 
never  had  been  owned  by  the  bank ;  and  the 
same  is  true  if  after  the  endorsement  to  the 
bank  the  note  was  renewed  in  the  bank  by 
the  came  endorser  and  makers  ;  a  re-transfer 


I 


to  an  endorser  by  a  bank  is  not  prohibited  by 
the  Act  of  1840;  Wade  v.  Trasher,  10  S.  k 
M.  358. 
See  Banks,  89  to  92. 

XTI.  Foreign  and  Domestio  Bills. 

157a.  WhaJt  is.  Is  a  bill  drawn  in  this  State 
by  a  citizen,  upon  a  citizen  of  another  State, 
and  payable  in  that  State,  a  foreign  or  in- 
land bill  of  exchange  ;  Qncere  f  (It  is  an  in- 
land bill ;  Miller  v.  Harkland,  5  J.  R  375;  it 
is  foreign ;  Lonsdale  v.  Brown,  4  Wash.  0. 
C.  R.  148 ;  2  Peters,  586) ;  OMt  v.  Vick, 
W    99. 

158.  Same :  Damages  under  statute  of  1822 : 
H.  C.  p.  639,  i  4  and  5.  Under  this  act,  which 
regulates  the  damages  on  foreign  and  domes- 
tic bills  of  exchange,  a  bill  drawn  by  a  per- 
son in  this  Stale  (or  dated  in  this  State),  on  a 
person  residing  also  in  this  State,  is  a  domes- 
tic bill,  though  the  bill  be  made  payable  in 
another  State ;  it  is  the  residence  of  the 
drawer  and  drawee,  and  not  the  place  where 
a  bill  is  made  payable  which  determines 
whether  a  bill  is  foreign  or  domestic  ;  Rags- 
dale  V.  Franklin.  3  C.  143.  This  decision  was 
made  with  reference  to  the  damages  allowed 
by  the  statute  on  foreign  and  domestic  bills, 
The  statute  in  the  Rev.  Code,  p.  356,  art.  5 
and  6.  is  substantially  the  same.  As  to 
damages  on  foreign  and  inland  bills,  see 
ante.  91.  92. 

1.59.  Same  :  As  to  whether  governed  by  our 
a.nti-iommercial  staJute.  But  in  the  sense  of 
the  rule  exempting  foreign  bills  from  the 
operation  of  tne  statute,  allowing  equities 
between  antecedent  parties  to  be  set  up 
Hgainst  innocent  holders,  the  residence  of 
the  drawee  and  drawer  does  not  determine 
whether  a  bill  is  foreign  or  domestic ;  but  the 
fact  that  it  is  payable  out  of  this  Sate  makes 
it  a  foreign  bill.  Thus  where  a  bill  was  drawn 
in  Louisiana  on  a  drawee  residing  in  this 
State,  but  directed  to  him  at  Lexinjrton,  Ky., 
and  was  accepted  by  him,  it  was  held  that  his 
liability  as  acceptor  was  not  within  that  stat- 
ute, but  was  governed  by  the  laws  of  Ken- 
tucky, where  the  bill  was  made  payable; 
Frazier  v.  Warfifld,  9  8.  &  M.  220. 

I(i0  Conflict  of  laws :  Contract  of  accep- 
tor. The  contract  and  liability  of  the  acceptor 
of  a  bill  of  exchange  is  governed  by  the  law 
of  the  place  where  it  is  made  payable,  and 
this,  though  the  drawee  reside  in  a  different 
State  from  the  one  where  it  is  made  payable, 
auti  the  bill  is  accepted  by  him  in  the  State  of 
his  residence ;  Frazier  v.  Warfield,  supra.  And 
the  rule  is  the  same  where  a  note  is  payable 
in  another  State  ;  Emanuel  v.  While,  5  G. 
56. 

161.  Sam^:  Protest  of  a  bill.  The  law  of 
the  place  where  a  bill  or  note  is  made  paya- 
ble, and  where  it  is  protested,  regulates  the 
manner  of  making  demand  and  protest,  and 
designates  the  officers  by  whom  they  are  to 
be  made.  And,  hence,  where  a  bill  is  made 
payable  in  Louisiana,  demand  and  protest 
may  be  made  by  a  deputy  of  a  notary  public, 
as  that  is  allowed  by  the  laws  of  that  State; 
Cliew  V.  Read,  1,  S.  &  M.  182. 
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162.  Ptace  of  payment  of  a  hill.  When 
DO  place  of  payment  is  8peci6ed  in  a  bill, 
and  it  is  directed  to  a  drawee  at  a  named 
place,  it  is  payable  at  that  place,  and  this, 
though  the  drawee  reside  in  a  different  State 
from  the  one  to  which  the  bill  is  directed ; 
Frazier  v.  Warfield.  9  S.  A  M.  220. 

163.  Averment  of  residence  in  declaration. 
As  to  this  see  ante,  93. 

164.  Equities  between  antecedent  parties 
not  allowed  inforsign  bills,  and  notes  pay- 
able  in  another  State,  As  to  this  see  anie^  IM, 
and  Conflict  of  Laws,  9. 

ZVn.  Bemedies  for  OoUection. 

1.    All  resident  Parties  must  be  saed  in  Joint 
Aetion. 

164a.  Statutes  of  May  Uth  1887,  U.  C, 
art,  7.  This  statute  provided  that  all  resident 
parties  to  a  bill  or  note  should  be  sued  in  the 
same  action,  which  must  be  brought  in  the 
connty  where  the  drawer  or  maker  resides,  or 
if  be  be  dead,  then  where  the  first  endorser 
resides. 

That  if  a  party  died  before  suit  commenced 
a  separate  action  might  be  brought  against 
his  personal  representatives. 

That  no  plea  to  the  merits  but  non-assump- 
sit should  be  received,  under  which  all  mat- 
ters of  defence  may  be  introduced ;  and  that 
defendants  should  not  sever  in  their  pleas  to 
the  merits. 

That  the  jury  in  such  case  might  render  a 
verdict  in  favor  of  part  and  against  a  part 
of  the  defendants,  as  the  evidence  might  re- 
quire ;  and  that  new  trials  might  be  granted 
to  a  part  of  the  defendants,  and  refused  to  a 
part. 

That  the  plaintiff  might  discontinue  against 
any  one  or  more  of  the  endorsers  or  sureties 
before  verdict  upon  payment  of  cost-. 

And  that  the  sheriff  in  proceeding  under 
an  execution  in  such  case,  should  make  the 
money  out  of  the  parties  primarily  liable  for 
it,  and  should  not  proceed  against  the  others, 
unless  an  affidavit  be  filed  by  some  credible 
person,  that  the  principals  have  no  property 
m  the  State  out  of  wnich  plaint ifTs  money 
and  costs  can  be  made,  and  in  that  case  the 
sheriff  shall  proceed  against  the  one  next 
liable ;  and  if  any  plaintiff  shall  cause  his 
execution  to  be  levied  on  an  endorser's  or 
surety's  property,  when  the  principal  has 
sufficient  property  to  satisfy  it,  he  shall  be 
deemed  a  trespasser,  and  liable  for  exemplary 
damages. 

1G46.  Act  of\%b"i.  Rev,  Code,  p.  355,  sec.  3. 
art.  11.  et  sea.  This  act  is  the  same  as  the 
above  recited  act,  except  it  contains  no  pro- 
vision  requiring  the  plea  of  non-assumpsit 
on'y  to  be  filed,  or  requiring  the  defendants 
1  ot  to  sever  in  their  pleadings ;  and  also  pro- 
vides, that  where  a  party  is  dead,  his  repre- 
sentatives may  be  sued  jointly  with  the  sur- 
vivors or  separately. 

The  latter  act  differs  froin  the  former  in 
this,  that  it  contains  no  provision  making  the 
plaintiff  responsible  for  damages  in  case  he 
causes  a  levy  of  his  execution  oo  the  endorser 


or  surety  when  the  principal  has  sufficient 
property  in  the  State  to  pay  it ;  but  in  lieu 
of  such  provision  it  makes  the  sheriffs,  levy- 
ing on  the  endorsers'  or  sureties'  property, 
liable  as  a  trespasser,  and  for  exemplary  dam- 
ages, if  the  principal  has  sufficient  property 
to  pay  the  execution  in  the  cou;ity. 

164c.  Dea'sions  under  these  statutes:  As 
to  joining  parties  and  discontinuance.  The 
statute  does  not  apply  when  the  note  is  made 
by  two  or  more,  but  has  never  been  endorsed, 
for  in  that  case  either  may  be  sued  in  a  sep- 
arate action,  though  he  be  a  mere  surety,  and 
the  principal  be  not  sued ;  Thompson  v.  Plan- 
ters' Bank.  2  S.  &  M.  476 ;  Crump  v.  Wooten, 
41  M.  611 ;  Lynch  v.  Com'r  of  Sinking  Fund, 
4  H.  377.  The  endorser  may  be  sued  alone, 
if  the  maker  be  a  non-resident ;  Bullitt  v. 
Tharpe.  5  H.  6^9;  Duncan  v.  McNeill,  2  G. 
704.  And  if  suit  be  commenced  against  both, 
it  is  error  to  dismiss  as  to  the  maker,  and 
take  judgment  against  the  endorser ;  Boush 
V.  Smith,  2  S.  &  M.  612  ;  and  the  rule  is  the 
same  if  the  maker  die ;  since  in  that  event  his 
personal  representative  should  be  made  as  par- 
ty defendant;  but  if  process  cannot  be  served 
on  the  maker,  the  rule  would  be  different; 
Smifh  v.  Crutcher,  5  C.  455  ;  Duncan  v.  Mc- 
Neill, sxipra,  l^he  action,  however,  may  be  dis- 
missed as  to  the  endorser,  and  prosecuted  to 
judgment  against  the  maker;  Kirk  v.  Sea^ 
well.  2  S.  &  M.  571.  And  so  the  action  in  the 
first  instance,  may  be  commenced  against 
the  maker  alone,  omitting  the  endorser ;  for 
the  statute  requiring  the  endorser  to  be  sued, 
is  for  his  benefit,  and  not  for  the  maker's, 
who  is  in  fact  injured  by  the  joinder  in  the 
increase  of  costs,  and  in  no  way  benefited ; 
McOrath  v.  Hoopes,  4  (J.  496  ;  overruling 
Wells  V.  Patterson,  7  H.  32 ;  in  which  the 
contrary  was  held.  And  so  a  prior  endorser 
has  no  right  to  object,  that  a  subsequent  en- 
dorser has  not  been  joined  in  the  suit ;  Dun- 
can  V.  McNeill,  2  6.  704.  If,  however,  the 
holder  sue  the  maker  alone  and  get  judg- 
ment, this,  it  seems,  would  be  a  release  of  the 
endorser,  since  if  he  were  afterwards  sued, 
he  could  plead  in  abatement,  the  non-joinder 
of  the  maker,  and  it  would  be  no  answer  to 
the  plea,  that  judgment,  had  already  been 
rendered  against  the  maker,  and  he  could  not 
therefore  be  sued ;  AqricuUural  B'k  v.  Har- 
ris. 2  S.  A  M.  463 ;  Kodgers  v.  Hunter,  8  S. 
&M.  640.    Seepos^.  166. 

104d.  Declaration  need  not  aver  death  or 
non-residence  of  omitted  party.  The  decla- 
ration need  not  aver  that  the  parties  to  the 
note,  not  sued,  are  dead  or  non  resi(!ent.  If 
objection  be  made  on  account  of  the  non- 
joinder, it  must  be  set  up  by  plea  in  abate- 
ment ;  LiUard  v.  Planters'  Bank,  3  H.  78. 

As  to  pleas  in  abatement  on  the  ground  of 
non-joinder  of  parties  to  a  note  or  bill,  see 
Abatrmknt.  4. 

164e.  Effect  of  judgment  in  such  joint 
action  aaatnst  drawer  and  endorsers. 
Though  the  contract  of  the  drawer  and  en- 
dorser be  separate  and  independent,  yet  if  in 
a  ioint  action  under  the  above  statutes  a 
judgment  be  entered  against  them,  then  and 
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thereby  is  created,  a  joint  and  several  liabil- 
ity to  pay  the  judgment  in  the  order  in  which 
the  defendant's  stand  on  the  paper ;  and  if  an 
endorser  pay  the  judgment,  he  may  recover 
in  indebitatus  cLssumj^sit  against  a  party  lia- 
ble before  him  ;  and  m  such  case  the  statute 
of  limitations  will  commence  running  against 
such  a  suit  from  the  time  of  the  payment, 
and  not  from  the  date  of  the  judgment; 
Phipps  V.  Ni/e,  5  G  330.     See  ante,  134. 

164/.  Sfatate  does  not  apply  to  attach- 
merits.  The  statute  requiring  makers  and 
endorsers,  &c.,  to  be  sued  jointly,  does  not 
apply  to  proceedings  by  attachm<^nt.  and  the 
creditor  may  proceed  by  attachment  against 
any  of  the  parties  to  the  bill  or  note,  who  is 
in  the  condition  which  makes  him  liaole  to 
attachment,  without  proceeding  against  the 
others;  Crump  v.  Woottn,  41  M.  611.  As 
to  levy  on  property  of  sureties  and  endorsers, 
see  Execution,  24  to  27,  and  Principal  and 
Surety,  41  to  46. 

2.  Plaintiff  must  have  Legal  Title,  and  what 
oonfers  it. 

164y.  Legal  title  necessary  for  plaintiff. 
That  the  plain tiflf  in  an  action  on  a  note  or 
bill  must  have  the  legal  title,  both-  at  the 
commencement  of  the  suit  and  at  the  trial ; 
See  Action,  1. 

16.5.  Endorsement  necessary  to  convey 
legal  title.  The  statute  H.  C.  640,  {  9,  which 
makes  bills,  bonds,  notes,  &c..  assignable  by 
endorsement,  whether  the  same  be  payable 
to  the  order  or  assigns  of  the  obligee  or 
payee  or  not,  merely  makes  certain  writings 
negotiable  which  were  not  so  by  the  custom 
of  merchants,  by  putting  them,  though  not 
payable  to  order,  on  the  same  footing  in  re- 
ference to  their  negotiability  as  those  pay- 
able to  order;  it  makes  no  change  in  the 
mode  of  the  transfer  of  the  legal  title  of  notes 
and  bills.  And  hence  under  this  statute,  as 
by  the  law  merchant,  ti  e  transferee  of  a 
note  not  payable  to  bearer,  gets  only  an 
equitable  interest  in  it,  if  it  be  not  endorsed 
by  the  payee,  but  be  merely  transferred  by 
delivery  or  deed  of  assignment ;  for  the  trans- 
fer of  the  legal  title  can  only  be  by  endorse- 
ment on  the  note  or  bill,  and  not  by  anv 
other  writing;  Bacon  v.  Cohea,  12  S.  &  lif. 
516 ;  S.  P.,  Grand  Gulf  Bank  v.  Wood,  12  S. 
&  M.  482.  See  also  ScoU  v,  Metcalf  13  S. 
&  M.  .563,  where  it  was  held  that  the  trnusfer 
of  the  money  due  on  a  note,  not  made  by  en- 
dorsement on  the  note,  did  not  confer  the 
legal  title.  And  if  there  be  two  payees,  both 
must  endorse  it;  an  endorsement  by  one,  and 
verbal  release  by  the  other,  will  not  do; 
Meore  V.  Ayres,  5  S.  &  M.  310 ;  Bennett  v. 
McGaughy^  3  H.  192.  See  avte,  13.5.  But 
now  by  statute  the  legal  title  is  transferred 
by  any  assignment  in  writing ;  Rev.  Code  of 
1857.  p.  485,  art.  42.     See  post,  196. 

166.  Same :  Right  of  endorser  in  such  case 
to  sue.  If  a  note,  payable  to  order,  be  trans- 
ferred by  delivery  without  endorsement  by 
the  payee,  and  then  endorsed  regularly  by  the 
transferee,  and  so  on  through  several  endorse- 
ments,  the  last  endorsee  cannot  sue  a  prior 


endorser  in  the  name  of  the  payee  for  his 
use,  but  it  seems  he  can  sue  such  prior  en- 
dorser in  his  own  name  on  the  contract  of 
endorsement,  and  can  sue  the  maker  in  the 
name  of  the  payee  for  his  use;  Haynes  v. 
Ezell,  3  0.  242.     See  ante,  160. 

167.  Legal  title  where  note  is  payable  to 
bearer.  The  legal  title  to  a  note  payable  to 
bearer  does  not  pass  by  any  agreement  or 
contract  to  transfer  the  note,  unless  there  be 
a  delivery  of  the  note.  Hence,  when  the 
plaintiff  sued  on  such  a  note  and  afterwards 
transferred  the  attorney's  receipt,  with  the 
understanding  that  the  suit  was  to  be  con- 
tinued in  his  own  name,  and  the  transferee 
was  to  have  part  of  the  money  when  collected, 
it  was  held  there  was  no  transfer  of  the  legral 
title  to  the  note,  and  that  the  suit  niicrht  be 
continued  by  the  plaintiff;  Dea^e  v.  Raed,  2 
C.  289.    See  ante,  9  . 

168.  No  form  of  endorsement  required. 
A  note  was  endorsed  by  the  payee  iu  these 
words,  which  were  addressed  to  one  of  the 
two  joint  makers,  *•  Sir,  will  you  be  so  good 
as  to  pay  the  within  note  to  Mr.  W.  W.  Wil- 
kins,  and.  if  you  cannot  pay  it.  settle  it  with 
him  as  he  may  wi^h  you  to,  for  me :  Held, 
1st.  That  it  was  doubtful  whether  this  was  a 
restrictive  endorsement  directing  the  money 
to  be  paid  for  the  use  of  the  endorser,  or 
not.  2d.  If  it  were  such  restrictive  endorse- 
ment, still  it  vested  the  legal  title  in  the  en- 
dorsee, Wilkins,  who  might  sue  thereon  even 
after  the  death  of  the  endorser ;  since  if  he 
were  a  mere  trustee,  he  could  collect  and 
would  be  respon.<ible  to  the  ce.stui  que  trust; 
Sims  V  Wdkins,  5  S.  &  M.  234.  And  a 
blank  endorsement  confers  the  legal  title 
without  being  filled  up;  Chevming  v.  Gate- 
wood,  5  H.  552 ;  and  such  endorsement  may, 
therefore,  be  filled  up  after  the  death  of  the 
endors<r ;  Barnes  v.  Reynolds,  4 H.  114.  See 
post,  194.  et  seq, 

168a.  Re-endorsement  necessary  to  payee. 
A  promissory  note  endors^^d  specially  or  iu 
full,  cannot  be  given  in  evidence  in  support 
of  an  action  in  the  name  of  the  payee.  Nor 
can  he  strike  out  the  endorsement,  he  must 
show  a  re-endorsement  back  to  him ;  Aliter 
where  the  endorsement  is  in  blank,  for  there 
possession  is  evidence  of  title ;  Smith  v. 
Runnells,  W.  144.  But  this  is  now  overruled 
as  to  the  special  endorsements ;  Planteis^ 
Bank  v.  Chewnina,  5  H.  413.  It  is  now  held 
in  McLemore  v.  Uaxokins,  decided  at  April 
term,  1872,  that  where  the  endorsement  is 
in  blank,  and  coupled  with  a  trust  if  the 
trust  be  executed  tne  endorser  may  maintain 
an  action  on  the  note  without  re-endorsement, 
or  striking  out  the  endorsement ;  see  post,  190. 

169.  When  payee  dead :  Remedy  of  equiU 
able  owntr.  Whether,  if  payee  of  a  pote, 
which  has  been  transferreu  without  endorse- 
ment, be  dead,  the  holder  is  compelled  to 
bring  suit  in  the  name  of  his  executor  for  the 
holder^s  use,  or  may  file  a  bill  in  equity  in  his 
own  name;  Quceref  But  if  the  pavee  be 
dead,  or  a  dissolved  corporation,  ana  there  is 
no  representative  of  such  payee  holding  the 
legal  title,  and  no  means  of  providing  such 
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represeDtatiye,  the  holder  may  sue  in  equity 
as  he  has  do  remedy  at  law,  the  holder" of  an 
equitable  title  being  incapable  of  suing  at 
law  in  his  own  name ;  Bacon  v.  Cohea,  1-2  8. 
&  M.  516.  And  now  i  is  settled  that  the 
equitable  holder  of  a  note  may  sue  in  equity, 
without  regard  to  whether  there  is  a  nominal 
plaintiff  in  esse  in  whose  name  the  suit  could 
be  brought  at  law ;  Taylor  v.  Reese,  44  M.  89. 

170.  Adion  on  lost  note.  An  action  at  law 
may  be  maintained  on  a  lost  note  since  the 
statute  allowing  the  maker  to  set  up  against 
an  innocent  holder  all  the  equities  existing 
in  his  fa^or  n gainst  the  payee ;  Clark  v.  Rted, 
12 S.  AM.  554. 

See  Action.  3&. 

171.  Note  payable  to  acerd.  The  legal  title 
of  a  note  payable  to  R.,  a^ent  for  II.,  is  in 
H.,  if  ihe  note  were  really  for  ii.'s  benefit; 
Ih.  See  post.  179. 

172.  Want  of  iiUereM  in  plaintiff  maybe 
shown.  The  defendant  may  defeat  ihe  aciion 
by  showing  that  the  plaintiff  has  no  interest 
in  the  note;  and  in  the  meaning  of  this  rule, 
the  usee  is  regarded  as  the  real  plaintiff; 
and  the  rule  was  applied  where  the  nominal 
plaintiff  was  the  usee,  it  being  nhown  that 
lie  was  a  mere  trustee ;  N'  tferville  v.  Sfevt  n.i, 
2  H.fi42;  Anderson  v.  Patiick.  7  H.  347; 
and  want  of  interest  may  be  shown  under  the 
general  issue ;  lb.  But  this  want  of  beneficial 
interest  may  be  shown  in  the  usee  only;  if 
plaintiff  have  the  legal  title,  he  may  sue, 
though  he  have  no  beneficial  interest ;  Ackcr- 
mn  V.  Cook,  ft  G.  262;  Fidd  v.  Weir.  6  C. 
56.  Contra.  Sims  v.  Ross,  8  S.  &  M.  557, 

8.  Sutute  H.  C.  862,  art.  6,  requiring  Denial 
of  Kote  to  be  under  Oath. 
See  NoN  kst  Factum  vbique, 

173.  Pleading  to  (he  merits  admits  execu- 
tion of  note,  tjnder  the  statute,  H.  C.  852, 
art.  6,  the  defendant  to  an  aciion  on  a  note, 
by  pleading  to  the  merits,  without  denial  i  f 
the  execution  of  the  note  under  oath,  admits 
its  execution  ;  Green  v.  Robinst.n,  3  H.  I(s5. 
It  also  admits  the  character  in  which  plaintiff 
sues  as  payee,  endorsee,  &c. ;  but  does  not 
admit  he  has  the  legal  title  as  such  to  the 
note  sued  on ;  Lake  v.  Hastings  2  C.  490. 
But  the  rule  has  the  effect  to  prevent  the 
defendant  from  objecting,  that  an  open  ac- 
count sued  on  as  made  to  the  plaintiff,  was 
really  made,  and  is  due  to  plaintiff  and  an- 
other as  partners ;  Anderson  v.  Tarjdey,  6  S. 
A  M.  .507.  And  so,  if  defendant  be  sued  as  a 
partner  on  a  note  made  in  the  partnership 
name  by  one  purport  ng  to  be  agent,  the  plea 
of  the  general  issue,  without  being  sworn  to, 
not  only  admits  the  partnership,  but  also  the 
authority  of  the  agent  to  execute  the  note ; 
Cook  y.  Martin,  5  S.A  M.  379. 

174.  Non-oA^umpsit  sworn  to.  not  s^'fficient 
to  deny  note  Under  this  statute,  requiring 
the  execution  of  the  note  or  other  instrument 
sued  on,  and  the  idintity  or  the  description  of 
the  parties  to  be  denied  under  oath,  before 
the  plaintiff  is  required  to  prove  them,  the 
plea  of  non-assumpsit  sworn  to  merely,  is  not 
sufficient.    Either  the  plea,  or  the  affidavit 


attached,  should  contain  a  special  denial  of 
the  signature,  or  execution  of  the  note.  &c, ; 
Thornton  \,Alliston,  12  S.  &  M.  124  (citing 
Sumpter  ▼.  Geron.  4  H.  263;  Fairchild  v. 
Grand  Gvlf  Bank,  5  II.  597;  Vicksburg 
Water  Works  Co.  v.  Washington.  1  S.  ife  M. 
536;  Lakei.  Munford,  4  S.  &  M.  312; 
Hemphill  v.  Bank,  of  Ala..  6  S.  &  M. 
44 ;  Andi^son  v.  Tarpley,  6  8.  &  M.  607  ;  Pre- 
vnU  V.  Bennett.  7  8.  &  M.  lUl) ;  S.  P.,  Peck 
V.  Thompson,  1  0.  367. 

175.  Denial  of  blank  note.  A  party  who 
has  signed  a  blank  note,  desiring  to  dispute 
the  validity  of  the  note,  upon  the  ground  that 
it  has  been  fillrd  up  contrary  to  his  instruc- 
tions and  the  authority  given  by  him  must 
deny  the  execution  of  the  note  under  oath. 
By  pleading  in  chief  he  adniits  the  execution 
of  the  note  (citing  Gr>en  v.  Robinson.  3  H, 
105) ;  Hemphill  v.  Bank  of  Alabama,  6  S.  & 
M.  44.  J^ut  when  the  objection  is,  that  the 
note  was  filled  up  for  a  larger  amount  than 
was  authorized,  the  defence  may  be  made  un- 
der the  general  issue,  for  the  note  being  good 
for  the  amount  authorized,  and  only  void  as 
to  the  excess,  it  would  be  impossible  for  the 
maker  to  deny  its  execution  under  oath ;  Goss 
V.  Whitehead,^  G.  213. 

176.  When  vote  has  been  altered.  When 
the  defence  is,  that  the  note  has  been  materi- 
ally altered  since  its  execution,  it  may  be 
made  under  the  general  issue,  since  the  ob- 
jection is  not,  that  tho  defendant  did  not 
make  the  note,  but  that  he  had  been  dis- 
charged from  it,  by  the  act  of  the  other  par- 
ty:  Henderson  y,  Tie/son,  6  D.  65;  Oakey 
V.  Wilcox,  3  H.  330. 

4.    Xiaoellaneoas  Proviaioni  in  regard  to 
Bemedy. 

177.  No  demand  of  the  maker  necessary 
before  svit.  When  a  note  is  payable  at  a  par- 
ticular place,  it  is  not  necessary  that  a  de- 
mand should  be  made  there,  to  entitle  the 
plaintiff  to  maintain  a  suit  on  it  against  the 
maker ;  WaMngton  v.  Planters'  Bank,  1  H. 
230. 

178.  Same:  When  note  pay  able  after  fixed 
time  en  demand.  When  a  note  is  payable 
at  a  particular  place,  at  a  fixed  time,  after 
date,  on  dentand,  it  is  unnecessary  to  make  a 
demand  of  the  maker  before  bringing  suit  on 
it.  Whether,  if  the  note  be  payable  on  de- 
mand directly  at  a  particular  place,  without 
any  fixed  time  after  date  being  specified,  after 
which  demand  may  be  made,  a  demand  is  neces- 
sary before  action  brought  against  the  maker ; 
Ouceref  But  if  the  maker  of  a  note  pay- 
able on  demand  at  a  particular  place,  be  tnere 
ready  to  pay  the  note,  on  the  day  of  its  ma- 
turitv,  and  no  demand  be  made,  he  will  be  en- 
titled to  be  ex  nerated  from  costs ;  Cook  v. 
Martin,  5  S.  &  M.  379. 

179.  Note  payable  to  administrator  and 
guardian.  A  note  payable  to  A.  as  admin- 
istrator, may  be  sued  on  by  A.  individually, 
as  the  words  "  administrator,"  &c.,  may  be 
treated  as  descriptio  person  ce ;  Carter  v. 
Saunders,  2  H.  851.  And  so  if  a  note  be  made 
payable  to  A.  as  guardian,  &c,,  prima  facie, 
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the  legal  title  is  in  A.,  and  he  will  be  entitled 
to  sue  on  it,  notwithstanding  his  final  settle- 
ment and  discharge,  nnless  it  be  shown  that 
he  has  parted  witn  his  title,  or  that  payment 
to  him  would  be  no  discharge  to  the  obligor ; 
Chambless  v.  Vick,  5  G.  109.  Bat  suit  may 
be  maintained  on  it  by  the  succeeding  guar- 
dian, if  the  note  be  actually  the  property  of 
the  ward,  for  the  law  will  confer  a  title  on  a 
trustee  to  the  extent  necessary  for  the  trust 
and  no  more ;  Cocke  v.  Kucks^  5  G.  105.  See 
ante.  Hi. 

181.  Declaration  where  endorser  dies  before 
mcUurity  of  the  note.  Where  an  endorser 
dies  before  the  maturity  of  the  note,  the 
declaration  should  aver  a  promise  by  hi'^ 
executor  and  ncit  by  the  endorser  himself; 
Barnes  v.  Reynolds.  4  H.  114. 

182.  Averment  of  notice,  or  excuse  for 
want  of  it.  As  to  the  rule  in  relation  to  the 
averment  in  the  declaration  as  to  giving 
notice,  or  an  excuse  for  not  giving  it;  See 
arUe,  75. 

183.  Nece-tsity  for  bill  of  particulars.  Un- 
der our  statute,  a  note  cannot  be  given  in 
evidence  against  an  endorser  nnder  the 
common  counts,  unless  it  be  described  in  a 
bill  of  particulars  filed  with  the  declaration; 
Jennings  v.  Thomas^  13  S.  &  M.  GI7.  But 
if  filed  with  the  declaration,  it  may  be  given 
in  evidence  against  the  maker ;  Hughes  v. 
Grand  GulfBk,  2  S.  &  M.  115. 

See  Bill  OF  Particulars,  2, and  ante^  118a. 

184.  Joint  notes  are  joint  and  several.  All 
promissory  notes  made  by  two  or  more,  are 
made  joint  and  several  by  statute,  and  the 
holder  may  sue  the  whole  jointly,  or  each 
separately;  and  if  he  sue  all  jointly,  he  may 
discontinue  as  to  one  or  more,  and  proceed 
to  judgment  against  the  others ;  Lynch  v. 
Com'r  of  Sinking  Fund.  4  H.  377 ;  S.  P., 
Thompson  v.  Planters '  B'k.  2  S.  &  M.  476 
Crump  V.  Woot€7i.  41  M.  611. 

185.  Same :  Suit  by  partner  against  firm 
of  which  he  is  a  member.  And  being  thus 
joint  and  several,  and  therefore  the  separate 
note  of  each  maker,  an  action  may  be  main- 
tained by  a  firm  on  a  note  payable  to  it,  made 
by  another  firm,  of  which  one  of  the  plain- 
tifT's  is  a  partner;  but  the  suit  in  such  case 
must  be  brought  only  against  the  other  mem- 
bers of  the  firm  making  the  note,  leaving  out 
as  defendant  that  member  who  is  also  a  plain- 
tiflF;  Morris  v.  Hillery,  7  H.  61. 

See  Parties,  3. 

186.  Forfeiture  of  forthcoming  hondagainst 
maker.  The  forfeiture  of  a  forthcoming  b<md 
on  a  judgment  rendered  against  the  maker 
alone,  is  no  satisfaction  of  a  separate  judg- 
ment on  the  same  note  or  bill  against  the  en- 
dorser. But  it  seems  it  would  be  different,  if 
the  judgment  on  which  the  bond  was  for- 
feited was  against  both ;  McNutt  v.  Wilcox. 
3  H.  417. 

187.  Conclusiveness  of  judgment  against 
maker,  in  favor  of  endorsee  as  to  other  par- 
ties. A  judgment  obtained  by  an  endorsee 
against  the  maker  of  a  note,  is  not  conclu- 
sive as  to  the  validity  of  the  note  in  a  con- 


troversy between  the  maker  and  the  payee ; 
Wright  v.  Bixler,  W.  256. 

188.  Action  for  money  had  and  received 
by  endorser  paying  the  bill  or  note.  An  en- 
dorser paying  a  note  or  bill  after  its  dishonor, 
may  maintain  an  action  for  money  paid  to  his 
use  against  the  maker  or  drawer ;  bat  such 
an  action  is  in  the  nature  of  a  bill  in  equity, 
and  therefore  the  plaintiff'  can  only  recover 
what  is  equitable  and  just ;  that  is,  the  amount 
he  has  actually  paid.  He  cannot  recover  the 
amount  paid  by  another  endorser  for  the 
same  purpose,  but  the  latter  must  sue  for 
what  he  has  paid ;  Rawlings  v.  Poindexter, 
14  S.  &  M.  r.e.     See  ante.  134.  1.38. 

189.  Endorser  paying  judgment  against 
a  prior  party:  Subrogation.  An  endorser 
of  a  bill  or  note  may  pay  a  judgment  recov- 
ered on  it  against  antecedent  parties,  and 
thereby  acquire  the  rights  of  the  plaintiff 
against  such  parties.  And  if  the  judgment 
so  paid,  be  not  rendered  against  the  first  en- 
dorser, but  only  against  the  maker  or  drawer, 
the  endorser  paying  it  may  sue  the  first  en- 
dorser, without  making  affidavit  of  the  insol- 
vency of  the  maker  or  drawer ;  Pope  v. 
Bowman.  2  G.  639.    See  post.  201. 

190.  S'riking  out  endorsement  An  en- 
dorsement may  be  stricken  out  at  the  trial  if 
necessary ;  Planters*  Bk  v.  Chewning,  5  H. 
413.     See  cinte.  I68a. 

191.  Suit  in  Circuit  Court  on  note  for  $50, 
In  declaring  on  a  note  for  $50,  in  the  Circuit 
Court,  the  plaintiff'  must  declare  also  for 
interest,  or  the  court  will  have  no  jurisdic- 
tion ;  Thomas  v.  Miller,  W.  324. 

192.  RigJU  of  Bank  of  Mississippi  to  stie 
in  certain  cases.  The  statute  which  gives  the 
right  to  the  Bank  of  Mississippi  to  commrn^.e 
suit  by  notice  merely,  against  endorses  of  not 'S 
and  bills  payable  at  the  bank,  does  not  give 
such  right  against  endorsers  on  notes  pavable 
at  a  branch  of  the  bank;  Bank  of  Missis- 
sippi V.  Rush,  W.  265. 

193.  Effect  of  promise  to  pay  endorsee  as 
proof  ofnis  title  A  promise  by  the  maker 
to  pay  the  note  to  an  endorsee  dispenses  with 
strict  proof  of  the  endorsement,  as  tlie  pro- 
mise itself  is  prima  facie  evidence  of  owner- 
ship ;  Davis  v.  Black,  5  S.  A;  M.  226. 

XVin.  Endorsement  and  Endorsers. 

194.  Form  not  material.  A  note  was  en- 
dorsed by  the  payee  in  these  words,  addressed 
to  one  of  two  joint  makers  of  the  note :  **  Sir, 
will  YOU  be  so  good  as  to  pay  the  within  note 
to  Nlr.  W.  W.  Wilkins ;  and  if  you  cannot 
pay  it,  settle  it  with  him.  as  he  may  wish  you 
to  do  for  me:"  fle/d.  that  the  endorsenietit 
conferred  the  legal  title,  and  the  endorsee, 
Wilkins,  had  a  right  to  sue  on  it;  Sim^  v. 
Wiiklns.  5  S.  k  M.  234.     See  ante.  168. 

195.  J^nforsement  may  be  on  the  face  of 
the  note  or  bUL  An  endorsement  of  a  bill  or 
note  may  be  on  any  part  of  it,  even  on  the 
face.  If  writUn  on  the  face,  and  under  the 
signature  of  the  maker,  it  may  be  either  an 
endorsement  or  joint  making,  according  to 
the  circumstances  (and  as  to  these  see  antSi 
143) ;  Gibson  v.  FoweU,  6  H.  60. 


Digitized  by 


Google 


BILLS  OF  EXCHAK^GE— PROMISSORY  K^OTES,  XVIH. 


93 


196.  li  must  he  on  the  htil  or  pofe.  and  n't 
on  vnatiached  paper.  An  endorsement  by 
payee  (which  means  a  writing  on  the  bill,  or 
a  paper  attached),  is  essential  1o  passing  the 
litle  when  the  note  is  not  payable  to  bearer. 
Ad  assignment  by  payee  in  a  deed  or  other 
separate  instrnment  will  not  do;  Bacon  v. 
Cohea,  12  S.  &  M.  fil6;  Grand  Onlf  Bank 
T.  Wood,  12  S.  k  M.  482 ;  S>ott  v.  'Metcalf, 

\     13  S.  &  M.  563.     But  now  by  statnte.  Rev. 

^  Code  of  1857,  485,  art.  42,  the  assicrnee  of 
any  chose  in  action  may  sne  on  it  in  his  own 
name,  if  the  assignment  be  in  writing.  See 
<mtt,  165. 

197.  Blank  endorsement  svfflcient  An  en- 
dorsement in  blank  is  sufficient  to  transfer 
the  legal  title,  it  being  unnecessary  to  fill  it 
np ;  Chewning  v.  Gatetvood,  5  H .  552.  But 
it  may  be  filled  up  at  the  trial,  even  sfter  the 
death  of  the  endorser ;  Barnes  v.  Reynolds, 
4  H.  114. 

198.  Same:  Evidence  of  title,  and  author- 
ity to  convey  it.  The  possession  of  a  bill  or 
note,  with  the  blank  endorsement  of  the 
payee  on  it.  is  prima  facie  evidence  of  title 
and  ownership,  and  of  full  authority  to  dis- 
pose of  it  in  any  way,  at  the  discretion  of  the 
nolder;  and  ordinarily,  a  bona  fide  purchaser 
will  not  be  affected  by  any  violation  of  duty 
or  excess  of  authority  by  an  agent,  holding  a 
bill  so  endorsed,  if  he  be  without  knowledge 
of  it;  Murrdl  v.  Jones,  40  M.  565. 

199.  Contract  of  endorsement :  What  it  is. 
An  endorsement  m  blank  is  an  undertaking 
by  the  endorser  to  pay  the  note  or  bill  on 
certain  conditions,  which  the  law  annexes  to 
the  engagement;  and  this  contract  results 
from  writing  the  name  of  the  endorser  on 
the  bill  or  note,  and  is  considered  the  same 
as  if  tbe  conditions  were  written  out  in  full ; 
and  hence  it  is  incompetent  to  show,  by  parol 
proof,  that  at  the  time  of  the  endorsement 
the  endorser  waived  any  of  these  conditions, 
and  ngTeod  to  be  absolutely  liable ;  Bat^ker- 
tHhw  Harris,  4\  M.  535. 

200.  Same.  An  endorsement  is  a  new  and 
distinct  contract,  and  is  an  engagement  to 
Bay  the  bill  or  note,  on  conditions  implied  by 
law.  to  whomsoever  may  become  tho  lawful 
holder  of  it;  it  may  be  given  in  evidence 
under  a  count  for  money  hud  and  received  ; 
or  used  as  a  set-off  by  the  holder  to  an  action 
against  him  by  a  prior  endorser ;  Oakey  v. 
Wilcox,  3  B.  330;  and  an  endorser  paying 
the  bill  after  maturity  may  maintain  an  action 
a^inst  the  maker  for  money  paid  to  his  use ; 
Rawlings  v.  Poindexter,  14  S.  A  M.  66. 

But  there  is  no  privity  between  the  endor- 
sers or  between  tnem  and  the  maker,  but 
the  contract  of  each  is  separate  and  distinct 
from  that  of  the  others;  and  hence  indebita- 
tus assumpsit  cannot  be  maintained  by  an 
endorser  paying  a  bill  against  any  of  the 
prior  parties  to  recover  the  amount  so  paid ; 
vet  after  a  joint  judgment  against  all  on  the 
bill  or  note,  if  an  endorser  pay  the  judgment 
he  may  maintain  indebitatus  assumpsit 
against  any  of  the  prior  parties,  for  as  to 
that  judgment  he  is  but  a  surety  for  those 


primarily  liable ;    Phipps  v.  Nye,  5  G.  330. 
See  ante,  134,  164e. 

201.  Endorser  paying  judgment  against 
prior  party  is  subrogated  to  plaintiff's  rights. 
An  endorser  may  pay  a  judgment  against  a 
party  liable  before  him,  and  be  subrogated  to 
plaintiff's  rights  as  against  the  defendants; 
and  if  in  that  ludgment  the  first  endorser  is 
not  inclndcd,  this  does  not  prevent  the  party 
paying  it  from  suing  him  without  first  making 
affidavit  of  the  maker's  insolvency;  Pope  v. 
Bowman.  2  G.  639.    See  ante,  189. 

202.  All  the  payees  must  endorse.  If 
there  be  two  joint  payees  both  njust  endorse, 
so  as  to  confer  the  entire  legal  title  to  the 
endorsee ;  an  endorsement  by  one  and  a 
verbal  release  of  his  interest  by  the  other  will 
not  do;  liennet  v.  McGaughty,  3  11.  192; 
Moore  v.  Ayres,  5  S.  &  M.  310 ;  but  in  such 
case  the  endorsee  may  sue  the  payeeendorsing 
the  bill,  on  his  contract  of  endorsement ; 
Moore  v.  Ayres ;  supra. 

203.  Endorsement  of  wife's  note;  how 
made.  The  joint  endorsement  of  the  husband 
and  wife  of  a  note  payable  to  them,  and  being 
the  separate  property  of  the  wife,  passes  the 
legal  title  of  the  wife ;  Work  v.  Glccskins.  4 
G.  539 ;  and  so  if  the  note  be  payable  to  the 
wife  alone  ;  Cobb  v.  Duke,  7  G.  60. 

204.  Bight  of  endorser  taking  up  bill  or 
note.  An  endorser  taking  up  a  bill  in  virtue 
of  his  endorsement,  is  remitted  to  all  his 
original  rights  as  an  endorser,  and  he  does 
not  derive  his  title  from  his  endorsee,  and  if 
he  take  it  up  for  less  than  is  legally  due.  he 
may  recover,  nevertheless,  the  whole  amount ; 
Maury  v.  Jeffers,  4  S.  &  M.  87.  Unless,  per- 
haps, he  is  an  accommodation  endorser, 
and  therefore  a  mere  surety ;  Wade  v. 
Thrasher,  10  S.  &  M.  358.  And  the  rule  is 
the  same,  where  he  is  an  endorser  for  value 
and  the  first  note  has  been  renewed  to  the 
holder  by  the  same  makers  and  endorsers. 
The  renewal  does  not  make  him  a  mere  se- 
curity of  the  maker  and  prior  endorsers; 
Wade  V.  Thrasher,  supra  ;  8.  P.,  Union  B'k 
of  Tennessee  v.  Govan,  10  S.  &  M.  333,  for 
which  see  ante.  63. 

But  if  the  endorser,  instead  of  suing  on 
the  bill,  bring  an  action  against  the  maker 
for  money  paid  out  to  his  use,  he  can  <»nly 
recover  the  amount  he  has  paid ;  Bawlings 
V.  Poind exter,  14  S.  A  M.  66. 

205.  Lex  loci  governs  endorsement.  As 
to  this,  see  ante,  137. 

206.  Endorsees'  right  to  securi  ies  attached 
to  the  note     As  to  this,  see  ante.  136. 

207.  Whtn  an  endorsement  amounts  to  a 
guaranty. 

See  Guaranty,  1.  tmd  post,  238. 

208.  Notice  to  endorsers.  As  to  this,  see 
ante,  sub-division  VI.,  Notice  of  Dishonor. 

i09.  How  endorser  receiving  notice  mu>st 
proceed. 

See  an^e,  84. 

210.  Bight  of  an  endorsee  against  maker 
and  prior  endorsee,  when  payee  has  not  en- 
dorsed the  bill.     As  to  this,  see  ante,  166. 

211.  Suit  against.    That  endorser  cannot 
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be  sned  withont  joining  all  the  parties  liable 
before  him  in  same  action.  See  antCj  164c. 

XIX.    Fayment  and  Discharge. 

212.  Byfcdlinj  in  hands  of  maker.  When 
a  note  on  which  one  of  the  partners  is  surety, 
is  bought  by  the  firm,  suit  cannot  afterwards 
be  instituted  on  it  by  the  firm  against  the 
principals ;  Stevem  v.  Wes^-,  I  H.  308 ;  Con- 
tra post.  213.     See  ante,  132. 

213.  Sam".  A  note  made  by  Lockhart, 
was  endorsed  by  Chewnlnff  &  Dawson  (the  de- 
fendants), to  Orozier,  and  by  him  to  H.  &  S. 
Dawson,  and  by  them  to  Chewning,  McNeill 
&  Co.,  and  by  them  to  plaintiff.  The  last 
endorsement  was  stricken  out.  The  defend- 
ant, Chewning  was  a  member  of  the  firm  of 
Chewning  &  Dawson,  and  of  the  firm  of 
Chewning,  McNeill  &  Co,  and  defendant 
D  iwson.  was  a  member  of  the  firm  of  Chew- 
ning &  Dawson,  and  of  H.  &  S.  Dawson : 
Held,  that  the  case  bears  no  analogy  to  the 
case  in  which  the  endorsers  are  discharged  by 
the  note  falling  into  the  hands  of  the  maker; 
nor  to  the  case  in  which  subsequent  endorsers 
are  discharged,  by  the  note  falling  into  the 
hands  of  a  prior  endorser,  in  the  course  of 
business,  ana  that  it  does  not  follow,  that  be- 
cause [{.  &  S.  Dawson  could  not  have  sued 
the  defendants,  that  their  endorser  could  not ; 
Planters'  Rk  v.  Chewning  ^  Dawson,  5  H. 
413. 

214.  Pat/ment  to  wrong  holder  wifh  no- 
tice. If  tiie  maker  pay  a  wrongful  holder, 
whom  he  knows  to  have  no  interest  in  the 
note,  it  is  no  discharge  of  the  maker  or  satis- 
faction of  the  note ;  SetterviVe*  v.  Stevens, 
2  II.  642.  Thus,  if  after ;  a  note  becomes  due 
(though  it  be  payable  to  bearer),  a  third  party 
il  egallv  and  Iraudulnntly  obtain  posses- 
sion of  it  ;  payment  to  him  by  the  maker, 
after  notice  of  t  le  defective  tit!e  i^  no  dis- 
charge ;  Ainstoorth  v.  Ainsworth.  2  C.  145. 

2  •  5.  Payment  to  payee  ivithoiU  notice  of 
assignment.  Tue  m  iker  and  endorsers  of  a 
note  may  set  up  payment  to  the  person,  to 
whom  it  was*  originally  delivered  as  the  cred- 
itor, though  made  after  he  has  assigned  it,  if 
they  had  no  notice  of  the  assignment;  and 
the  rule  is  tlie  same  though  the  note  be  made 
payable  and  negotiable  at  a  named  bank  in 
the  State,  and  was  in  fact  actually  discounted 
by  the  bank,  if  the  note  were  not  so  made 
payable,  expressly  in  order  to  be  so  discoun- 
ted; AUein  v.  Agricultural  Rk,  3  S.  &  M. 
48 ;  S.  P.,  McMarran  v.  Soria,  4  H.  154 ; 
Pai'ham  v.  Randolph ;  Id.  43.5. 

216.  jS^  (me :  Non-ddivery  of  note  no  notice 
of  assignment.  And  the  non-<lelivery  of  the 
Dot«  in  such  case,  is  no  nofice  of  its  assign- 
ment ;  nor  is  the  fact,  that  the  maker  paying 
the  note,  took  a  bond  from  the  party  to  whom 

Savment  was  made,  conditioned  to  have  due 
efivery  of  the  note  made,  evidence  of  no- 
tice, that  it  was  then  assigned ;  Ih,  But  it 
was  said  by  the  court  in  another  case,  that 
the  drawee  paying  a  bill  accepted  for  his 
accommodation,  to  the  acceptor,  has  a  right 
to  have  the  bill  produced,  and  a  failure  to 


produce  it.  is  sufficient  to  pnt  the  drawer  on 
inquiry  ;  and  such  payment  without  the  pro- 
duction of  the  bill  18  gross  nosrligence,  and  in 
the  drawer's  own  wrong ;  Coffman  v.  Bank  of 
Kentucky,  41  M.  212. 

217.  Payment :  Where  note  is  payable  in 
bank  notes :  Or  there  is  a  defeasance.  There 
is  a  conflict  in  the  authorities  as  to  whether 
a  note  for  a  sum  certain,  but  payable  in  the 
note  of  specified  banks,  if  not  paid  at  matn- 
rity,  could  be  afterwards  discharged  by  the 
payment  of  the  specie  valae  of  the  bank 
notes  on  the  day  the  note  fell  due ;  but,  how- 
ever this  may  be,  if  the  note  be  payable  in 
*'  dollars,"  which  means  lawful  money,  and  at 
the  same  time  the  payee  give  to  the  maker  a 
separate  instrument,  in  which  he  agrees  to 
take  in  payment  of  the  note  the  issues  of 
certain  banks,  the  instrument  will  not  be 
considered  as  a  part  of  the  promissory  note, 
but  as  a  defeasance ;  and  if  the  bank  notes 
be  not  paid  or  tendered  at  its  maturity,  the 
payee  is  entitled  to  have  the  note  paid  in 
specie  according  to  its  face;  Saunders  v. 
Richardson.  2  S.  &  M.  90.  But  the  doubt 
above  stated  is  now  removed ;  and  it  is  set^ 
tied,  that  when  a  note  is  payable  in  the  issues 
of  a  bank,  that  if  it  be  not  paid  at  maturity, 
the  value  of  such  issues  at  the  time  of  the 
maturity  of  the  note  is  all  that  is  collectable; 
Gordon  v.  Parker,  2  8.  &  M.  485;  Lanier 
V.  Trig  /,  6  S.  &  M  641.  And  in  such  case, 
if  the  bank  issues  are  not  tendered  on  the 
day  of  the  maturity  of  the  note,  they  cannot 
be  tendered  afterwards,  but  only  their  spec'e 
value ;  Lanier  v.  Trigg,  supra.  See  a'de, 
115. 

218.  Payable  in  cotton,  A  note  for  so 
mmv  dollars,  payable  in  cotton  at  a  stipu- 
lated price  per  pound,  becomes  absolute  for 
the  money,  unless  the  cotton  be  paid  on  the 
djiy  the  note  falls  due  ;  Hardeman  v.  Cowan^ 
10  S.  &  M.  486. 

219.  Payable  in  currency  of  Mississippi. 
A  note  payable  in  the  currency  of  the  State 
of  Mississippi,  is  payable  only  in  lawful  money, 
and  not  in  the  issues  of  banks,  located  m 
the  State.  Currency  implies  lawful  money ; 
Mitchen  V.  Hewett,  5  S.  &  M.  361. 

220.  Mik.r  not  entitled  to  discount  gained 
by  parch a-ie  of  themte.  The  maker  of  a 
note  is  bound  by  his  contract  to  pay  the 
amount  of  the  note  to  the  holder,  without 
reference  to  the  price  paid  by  the  latter  for 
the  note ;  Turner  v.  Brown,  3  S.  &  M.  4i5. 
Bu'  he  may  inquire  into  the  consideration 
given  by  en  lorser  for  the  bill,  so  as  to  set  up 
illegality  in  it,  whereby  the  endorsee's  title 
would  be  void:  Holman  v.  Ringo.  7  G.  690. 

221.  Ejff'ect  of  payment.  When  a  bill  or 
note  has  once  been  paid,  it  cannot  afterwards 
be  negotiated  so  as  to  bind  any  party  except 
the  one  negotiating  it;  AUein  v.  Agricultural 
B%  3  S.  ik  M.  48. 

222.  Effecf  of  renewal  as  payment  of  the 
old  note  or  bill.  A  note  with  six  endorsers 
was  over-due,  and  the  fourth  endorser  being 
absent,  it  was  agreed  by  the  maker  and  the 
other  parties,  that  he  should  receive  part 
payment,  and  a  new  note  should  be  given  for 
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ttie  balance,  and  accordingly  a  new  note  was 
execnted  by  the  maker  and  endorsed  by  all 
the  other  parties  except  the  fourth  endorser, 
and  the  old  note  was  delivered  to  the  sixth 
endorser,  in  order  that  the  fonrlh  endorser 
might  be  sued  on  it.  for  the  use  of  any  party 
,to  the  renewed  note  who  might  be  compelled 
to  pay  it.  The  new  note  was  paid  by  the  fifth 
endorser,  and  the  old  note  delivered  to  him. 
who  brought  suit  on  it :  Held,  that  the  fourth 
endorser  was  not  liable.     That  whilst  it  is 
tme  that  the  fifth  endorser  might  have  main- 
tained the  suit  if  he  had  given  his  own  note 
fur  the  original  note,  yet  the  takin    up  of  the 
old  note  by  the  substitution  of  a  new  note 
made  by  the  >ame  maker,  was  a  release  of  all 
the  parties  to  the  old  note  who  had  not  en- 
tered into  some  new  contract  to   continue 
their  liability;  LaP/ere  v.  Htighes.  2  C  69. 

223.  Effect  of  payment  for  the  honor  of  a 
party.  If  a  stranger  to  the  bill  take  it  up 
for  the  honor  of  a  party,  he  gets  exactly  the 
righla  of  the  parity  for  whom  he  acts,  and  no 
more,  and  if  that  party,  though  secondarily 
liable  on  the  face  of  the  bill,  yet  be  in  fact 
the  one  primarily  liable  as  between  the  seve- 
ral parties,  the  stranger  taking  it  up  cannot 
recover  on  it.  Hence,  if  a  bill  accepted  for 
the  accommodation  of  the  drawer,  be  taken 
up  by  a  stranger,  at  his  request  and  for  his 
honor,  this  will  be  a  discharge  of  the  acceptor 
although  it  was  agreed  between  the  drawer 
and  the  party  paying  it  for  his  honor,  that 
the  transaction  shall  not  have  that  efiect ;  Mc- 
Dmett  V.  Ci.ok.  6  S.  &  M.  420. 

224.  Effect  of  giving  note  for  open  account. 
If  an  open  account  be  closed  by  note,  no  re- 
covery can  afterwards  be  had  on  the  account ; 
Slocvmh  V.  Holmes.  I  H.  139. 

See  Payment,  2, 14, 

ZX.    Alteration  of  a  Bill  or  Note. 

See  Alteration  op  Writings. 

225.  By  inserting  place  of  payment.  The 
insertion  in  a  note  of  a  place  of  payment 
'fithout  the  consent  of  the  maker,  releases 
him;  Oakey  v.  Wilcox,  3  H.  3:i0;  but  if  the 
alt^jration  be  immaterial,  it  does  not  invali- 
date the  instrtimeut.  and  if  it  do  not  change 
the  legal  effect  of  the  instrument,  it  is  imma- 
terial;  ^/ea^nrfer  v.  Pope,  10  G.  737. 

226.  Alteration  made  by  a  stranger.  But 
if  the  alteration  (thoujrh  material)  be  made 
^y  a  stranger,  without  the  knowledge,  privity 
or  consent  of  the  holder,  it  does  not  change 
o*"  affect  itij  legal  operation.  That  is  mere 
B^iation :  Crojt  v.  White,  7  G.  455. 

^  ^'^7.  Made  by  one  of  several  joint  makers, 
^'*^  of  several  joint  makers  has  no  right  or 
?^.^**r  to  alter  the  note,  and  if  he  do  so  before 
"^'Jvery^  or  afterwards  by  the  holder*s  con- 
^^W\.  the  other  makers  are  released  ;  Hender- 
^  V.  Wilson,  6  H.  65. 

pB>  Ontis  ff  explaining  apparent  altera- 
u'on-  When  a  bill  or  note  appears  on  its 
^ce  to  have  been  materially  altered,  it  being 
commercial  paper,  the  onus  of  showing  that 
it  was  legally  done,  is  thrown  on  the  holder : 
Cm'l  4*  R,  R.  D'k  of  Vicksburg  v.  Lum,  7 


H.  414 ;  Ellison  v.  Mobile  §•  Ohio  R.  R.  Co,, 
7  G.  572.  Whether  this  rule  is  applicable  to 
instruments  not  negotiable;  Quaere f  But 
where  the  alteration  is  only  j)rooa6/e.  and  not 
apparent,  from  an  inspection  of  the  instru- 
ment, the  holder  need  not  explain,  but  the 
maker  must  show  the  unlawful  alteration; 
Ellison  V.  Mobile  ^  0.  R.  R,  Co,,  supra  ;  8. 
P.,  Alexander  v.  Pope.  10  G.  737. 

229.  Sam^:  Case  in  judgment.  The  words 
*'  with  8  per  cent,  interest  after  12  mos.." 
appeanng  on  the  face  of  a  note,  and  in  a 
different  handwriting  from  the  remainder  of 
the  note,  which  remainder  was  in  the  hand- 
writing of  one  of  the  makers,  and  these  words 
appearing  also  to  be  added  at  the  end  of  the 
body  of  the  note,  so  as  to  cross  some  of  the 
letters  usod  in  the  signature  of  the  maker, 
constitute  an  apparent  alteration  on  the  face 
of  the  note,  and  puts  the  burd'n  on  the 
holder  to  show  how  the  words  came  there ; 
Com' I  ^  R.  R.  Bk  of  Vicksburg  v.  Lum,  7 
H.  414. 

230.  Defence  of  alteration  may  be  made 
under  the  general  issue.  The  defence  that  a 
note  has  been  materially  altered,  may  be 
made  under  the  general  issue,  without  its 
being  sworn  to,  since  it  involves  not  a  denial 
of  the  execution  of  the  note,  but  sets  up  a 
discharge  from  it  by  matter  occurring  subse- 
quent to  its  execution ;  Henderson  v.  Wilson, 
6  H.  65. 

XXI.  Misoellaneous. 

231.  Power  of  corporation  to  make  a  note. 
As  to  this  see  Corporation,  2^:*,  and  Bacon  v. 
Miss.  Ins.  Co.,  2  G.  1 16. 

232.  Lex  loci  solutionis  governs  promissory 
notes  and  bills.  A  promissory  note  made  in 
one  State  and  payable  in  another  is,  as  to 
the  rights  acquired  by  an  endorsee,  governed 
by  the  law  of  the  place  where  it  is  payable; 
Miller  v  Mayfield,  8  G.  688  ;  and  such  a  note 
made  here,  but  payable  in  Louisiana,  is  not 
subject  to  our  statute,  which  allows  the  equi- 
ties of  the  maker  to  be  set  up  against  an 
innocent  holder  for  value;  Emunuel  v.  White, 

5  G.  56.  But  a  bill  drawn  here  on  a  drawee 
in  another  State,  if  acceptance  be  refused,  is 
not  considered  as  payable  where  the  drawee 
resides,  and  is  subject  to  that  statute ;  Wood 
v.  Gibbs,  6  G.  559. 

233.  Wlw  is  holder  for  value.  A  n  endorser 
of  a  bill  or  note,  who  has  taken  it  in  payment 
of  a  pre-existing  debt,  or  as  collateral  secu- 
rity for  such  debt,  and  has  collected  it  and 
endorsed  the  proceeds  as  a  credit  on  the  an- 
tecedent debt,  is  a  holder  for  value  j  Com^ 
mercial  Bank  of  Manchester  v.  Lewis,  13  8. 

6  M.  226  ;  Davis  v.  Lee,  4  C.  505.  See  ante, 
12,  100.116,  144,  145. 

234.  Surety  on  note.  The  word  "  surety" 
appended  to  the  signature  of  the  last  signer 
of  a  promissory  note,  is  no  evidence  against 
the  prior  signers  that  he  is  a  new  surety  for 
them ;  Stevens  v.  West,  I  H.  308. 

235.  Note  for  loaned  money :  Rale  of  in- 
terest  expressed.  Under  the  statute  which 
allows  interest  at  the  rate  of  ten  per  cent,  to 
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be  reserved  on  bona  fide  contracts  for  the 
loan  of  money,  and  only  eight  per  cent,  on 
other  contracts  it  is  not  necessary  that  the 
note  given  by  the  borrower  should  express  on 
its  face  that  it  was  given  for  loaned  money  if 
the  rate  of  interest  be  expressed,  If  the 
maker  of  such  a  note  rely  on  usury  as  a  de- 
fence, the  holder  of  the  note  may  show  by 
parol  proof  that  it  was  given  for  loaned 
money ;  Lnckett  v.  Henderson,  12  S.  &  M.  334. 

236.  Mrmoran/lum  endorsed  on  a  no^e: 
When  part  of  the  contract.  If  a  memorandum 
be  endorsed  on  a  note  at  the  time  of  its  exe- 
cution, and  be  designed  by  the  parties  as  an 
integral  part  of  the  contract,  it  becomes  so 
as  effectually  as  if  embodied  in  the  note  itself. 
Hence  where  a  bill  single  was  executed 
by  G.  &  J.,  who  were  administrators  of  K., 
and  at  the  same  time  the  following  endorse- 
ment was  niade  on  it,vlz.,  *'  memorandum.  The 
within  note  is  not  binding  on  G.  &  J.  indi- 
vidually, out  is  an  estate  debt,"  and  Mgned  by 
the  obligee ;  it  was  held  that  the  memorandum 
was  a  part  of  the  bill  single,  and  made  it  not 
binding  on  the  makers  individually  ;  Key  v. 
Cross.  1  C.  598. 

237.  Commissions  for  taking  up  a  bill. 
A  party  can  only  recover  commissions  for 
taking  up  at  maturity  a  bill  which  another 
should  have  paid,  where  there  is  an  express 
contract  bv  such  other  to  pay  commissions, 
or  where  the  course  of  dealings  between  the 
parties  would  prove  the  existence  of  such 
an  agreement;  and  then  only  where  it  is 
shown  that  the  party  claiming  the  commis- 
sions actually  took  up  the  bill  after  it  had 
been  negotiated.  A  mere  failure  to  r»ay  a  bill 
at  maturity,  only  subjects  the  party  failing  to 
legal  interest ;  the  creditor  in  such  case  can- 
not claim  commissions;  Gibson  v.  Bailey, 
2  0.  237. 

238.  Endorsement  amounting  to  a  guaranty. 
The  following  endorsement  on  a  promissory 
note,  viz.,  *'  I  assign  the  note  to  H.  and  endorse 

Srompt  payment  of  the  same,  (signed)  S.  D. 
lartin."  is  not  an  endorsement  merely,  but 
also  a  guaranty,  and    the   guarantor  is  not 
entitled  to  notice  of  non-payment;  Tatum  v. 
Bonner,  5  C.  760. 
See  Guaranty,  1. 

239  Party  to  a  note  or  bin :  When  com- 
petent  as  witness  to  impeach  it.  Whether 
a  party  to  a  negotiable  instrument  which 
hiis  actuallv  been  negotiated  and  put  in 
circulation  before  maturity,  an^  is  in  the 
hands  of  an  innocent  endorsee,  is  a  competent 
witness  to  show  that  it  was  originally  void  ; 
Quoeref  If  the  instrument  is  not  negotiable, 
he  is  competent;  and  so,  whether  negotiable 
or  not,  he  is  competent  to  prove  that  it  has 
been  paid  or  discharged ;  Williams  v.  Miller, 
10  S.  &  M.  139;  S.  P.,  Gray  v.  Thomas,  12  S. 
&  M.  111.  The  preponderance  of  authority 
seems  to  be  in  favor  of  his  competency  ;  but, 
however  this  may  be,  the  rule  excluding  him 
applies  only  where  there  has  been  such  nego- 
tiation of  it  as  to  pass  the  legal  title ;  and 
hence,  in  this  case,  the  payee  of  a  note  pay- 
able to  bearer,  in  whose  name  the  suit  was 
brought  as  nominal  plaintiff  for  the  nse  of 


another,  was   held   a  competent  witness  to 
show  that  the  consideration  of  the  note  had 
failed ;   WaUs  v.  Smith,  2  C.  77. 
See  EviDENCK,  250  to  253. 

240.  Statute  of  limitations :  Power  of  erir 
dorser.  No  act  of  the  endorser  can  vary  or 
affect  in  any  way  the  liability  of  the  maker, 
so  far  as  it  depends  on  the  statute  of  limita- 
tions; B'bb  v.  Peyton,  11  S.  &  M.  275. 

241.  When  staiute  commences  to  run  against 
endorser  paying  a  Ull.  The  statute  of  limita- 
tion  commences  to  run  against  an  endorser 
who  has  been  sued  on  a  bill  and  judgment 
recovered  against  him,  in  favor  of  a  prior  en- 
dorser, from  wiiom  he  seeks  to  recover  the 
money  so  paid,  only  from  the  time  he  has 
paid  the  judgment;  Pope  v.  Bowman,  5  0. 
194.   Seean<«,  134. 

242  Ignorant  persons  bound  by  rides  of 
law  in  relation  to  notes  and  bills  Ignorant 
and  illiterate  persons  are  not  exempt  from 
the  rules  of  law  resrulating  the  protest  of 
commercial  paper ;  Chance  v  Right,  W.  156. 

ft//  of  §arHmhr$. 

1.  Must  be  certain  and  distinct.  The  bill 
of  particulars  to  be  tiled  with  the  declaration, 
must  state  distinctly  the  several  items  of 
plaintiff's  claim  asraiiist  the  defendant;  Soria 
V.  Planters'  Bank,  3  H.  46.  A  general  state- 
ment in  the  biJI,  "that  the  defendant  was, 
before  a  particular  time  mentioned  in  it, 
indebted  to  plaintiff  in  S800  for  money  before 
that  time  loaned,"  is  not  sufficient;  fb. 

See  Bills  of  Exchanor.  Il8a. 

2.  Not  necessary,^  declaration  set  out  the 
items  sufficiently.  The  declaration  averred, 
that  the  defendant  was  indebted  for  five  head 
of  horses  sold  by  plaintiff  to  defendant,  viz., 
two  black  horses,  one  yellow  bay  horse,  one 
sorrel  horse,  and  one  bav  horse,  and  that 
they  were  reasonably  worth  8550 :  Hdd,  that 
the  bill  of  particulars  was  not  necessary  to  be 
filed,  as  the  items  of  the  indebtedness  were 
sufficientlv  set  out  in  the  declaration ;  Nevit 
V.  i?a6^  6  H.  653. 

3.  Bill  of  particidars :  When  promissory 
note  is  »ued  on.  When  an  action  is  on  a 
promissory  note,  it  may  be  introduced  in  evi- 
dence under  the  common  counts  for  money 
had  and  received,  and  for  money  paid,  with- 
out being  referred  to  or  described  in  a 
bill  of  particulars,  provided,  the  note  itself 
be  filed  with  the  declaration ;  and  hence,  if 
such  note  be  mis-described  in  the  bill  of  par- 
ticulars filed  with  the  declaration,  as  to  date 
or  the  payees,  it  is  immaterial ;  Hughes  v. 
Grand  Gulf  Bank,  2  S.  &  M.  115.  But  a 
note  cannot  be  introduced  under  the  common 
counts,  in  an  action  against  the  endorser 
unless  it  be  described  in  the  bill  of  particu- 
lars ;  Jennings  v.  Thomas,  13  S.  &  M.  617. 

3a.  Need  not  be  filed  in  actions  of  debt. 
The  statute  f  H.  &  H.  590,  J  6],  which  re- 
quires a  bill  or  particulars  to  be  nled,  applies 
only  to  actions  of  assumpsit,  and  not  to  ac- 
tions of  debt;  Williams  v.  Williams,  11  S.  & 
M.  393.     (Changed  by  statute.)    See  post,  5. 

4.  Objection  tOj  mu^t  be   made  in  court 
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hdow.  It  cannot  be  objected  to  for  the  first 
time  in  the  High  Court,  after  trial  and  ver- 
dict in  the  court  below,  that  no  bill  of  par- 
ticaUrs  was  filed ;  Bank  of  Louisiaixa  v.  BcbU 
/ard,7H.  371. 

5.  Bio,  of  partictdara  under  the  Pleading 
Act  of  1850  and  1857.  Under  the  Pleading 
Act  of  1850,  no  evidence  could  be  given  of 
an  open  account  sued  on  by  plaintiff,  unless 
a  copy  of  it  were  on  file,  verified  by  the  oath 
of  the  plaintiff;  Branny  v.  Carter,  4  C.  282, 
And  onder  the  Rev.  Code  of  1857,  where  the 
action  is  on  open  account,  it  mast  be  filed 
^ith  the  declaration ;  and  if  on  a  written  in- 

stromcnt.  that  must  be  filed,  or  a  copy,  and 
both  are  made  parts  of  the  record;  Rev. 
Code  of  1857,  p.  492,  art-  90.  And  if  a  set- 
off  is  relied  on,  a  bill  of  particulars  is  re- 
quired to  be  filed  with  the  plea,  and  a  copy 
of  any  writing  intended  to  be  set  off.  And  a 
failure  in  any  of  these  cases  deprived  the 
party  of  giving  evidence  of  the  matter  not 
BO  set  oat  or  filed  ;  Jb.  p.  494,  art.  101. 

6.  BUI  of  particulars  in  ejectment.  After 
iasoe  joined  in  ejectment,  either  party  may 
demand  of  the  other  a  bill  of  particulars  of 
his  title,  which  is  to  contain  a  reference  to, 
and  a  short  abstract  of,  all  deeds,  papers,  &c., 
relied  on,  with  a  note  of  the  place  where  they 
are  recorded ;  and  if  not  recorded,  then  copies 
of  the  writings,  with  the  names  of  the  sub- 
scribing witnesses;  Rev.  Code  of  1857,  p. 
388,  art.  12. 

7.  In  iutt  to  enforce  mechanics*  lien.  When 
tbe  bill  of  particulars,  taken  in  connection 
^th  the  petition  to  enforce  a  mechanics'  lien, 
w  folly  advise  the  defendant  of  the  plaintifi's 
claim,  as  if  a  specific  statement  of  every 
piece  of  work  was  set  out  in  the  petition,  it 
^a SQbstantial  compliance  with  the  statute; 
^cLaughiin  v.  Shaaghnessei/,  42  M.  520. 

J§ill  of  §mm. 

See  Chancrry,  and  Probate  Court  ;  sub- 
oj^ion  Bill  of  Review. 


$OHrd  of  §oIk^. 


See  Roads,  Highways  and  Streets;  and 

CoCNTY. 

I.  Jurisdiction:  Constitutional  provision. 
Art.  4,  section  20,  of  the  Constitution  of 
1832,  granted  "full  jurisdiction"  to  the 
Board  of  Police  **  over  roads,  highways,  fer- 
ries, and  bridges,  and  all  other  matters  of 
county  police,"  and  also  to  order  all  county 
elections,  "to  fill  vacancies"  in  county 
offices. 

2.  Same:  Meaning  of  **countt/  police:" 
court  house.  The  term  "county  police" 
used  in  the  clause  of  the  constitution,  con- 
ferring  jurisdiction  on  Boards  of  Police,  is  of 
indefinite  meaning,  and  does  not  itself  confer 
any  specific  jurisdiction.  In  order  to  give  it 
any  force,  the  Legislature  must  define  it  by 
designating  the  subject  matter  over  which 
the  board  is  to  have  control  under  that  term. 
It  does  not  confer  on  the  board  power  to 


locate  the  court  house  and  seat  of  justice  of 
a  county ;  Monet  v.  Jones,  10  S.  &  iM.  237. 
But  the  Doard.  in  erecting  a  new  court  house 
for  their  county,  are  not  bound  to  locate  it 
on  the  precise  lot  or  parcel  of  land  on  which^ 
the  old  one  was  erected,  but  may  erect  it  on 
any  lot  within  the  town  at  which  the  Legis- 
lature has  fixed  the  county  seat ;  Odineal  v. 
Barry.  2  C.  9. 

3.  Power  as  to  court  house :  And  to  accept 
land  for  its  location.  And  the  board  has 
power  to  accept  land  for  the  benefit  of  the 
county;  and  it  is  not  immoral  or  illegal  for 
them  to  do  so,  as  a  condition  of  locating  the 
courthouse  on  a  particular  lot;  Odineal  v. 
Barry,  supra. 

4.  Power  to  order  warrant  for  debt  against 
the  county.  The  Board  of  Police  has  power  to 
order  the  issuing  of  warrants  on  the  county 
treasurer  in  favor  of  creditors  of  the  county, 
or  the  assignees  of  such  creditors ;  Carroll 
V.  Board  of  Police  of  Tishamingo  Count y, 
6  C.  38 ;  but  they  have  no  power  to  issue 
such  warrants;  they  may  order,  but  the 
clerk  alone  can  issue  the  warrant  on  the 
county  treasurer,  who  can  pay  out  money 
only  on  a  warrant  so  issued ;  Board  of  Police 
of  AttaVa  County  v.  Grant,  9  S.  &  M.  77, 

Aa.  Statutory  jurisdiction.  The  jurisdic- 
tion conferred  by  statute  on  Boards  of  Police 
not  coming  within  its  constitutional  jurisdic- 
tion (over  mattersof  county  police),  is  special 
and  limited,  and  must  be  exercised  strictly 
according  to  the  statute  conferring  it.  And 
this  principle  is  held  to  apply  to  a  power 
conferred  by  statute  on  the  Board  of  Police 
of  a  county  lying  on  the  Mississippi  river,  to 
levy  that  stream;  Ballard  v.  Djivis,  2  G, 
525. 

5.  Judament  of  board  final.  The  judg- 
ments of  tiie  Board  of  Police,  like  those  of  all 
other  courts,  are  final  and  binding  until  re- 
versed ;  YailabuHha  Co.  v.  Carbry.  3  S.  & 
M.  529;  Koss  v.  Lane,  lb.  695  ;  Carroll  v. 
B.  of  P.  of  Tishamingo  Co..  6  C.  38.  It  is 
therefore  incompetent  for  the  board  in  answer 
to  an  application  for  a  mandamus  to  compel 
them  to  levy  a  tax  to  pay  a  warrant  issued  in 
accordance  with  their  judgment,  to  set  up 
any  defence  to  the  justice  of  the  claim, 
which  might  have  been  considered  by  them 
in  rendering  the  judgment,  ordering  the 
warrant ;  Carroll  v.  B.  of  P.  of  Tishamingo 
Co.,  supra.  And  if  their  judgment  was 
obtainea  by  fraud,  it  can  only  be  set  aside  on 
proper  proceedings  for  that  purpose.  And 
this  principle  was  applied  wnere  the  judg- 
ment of  the  board  was  an  allowance  to  one 
who  had  contracted  to  build  a  court  house 
for  the  county,  and  which  they  subsequently 
undertook  to  set  aside  upon  the  ground  that 
it  was  obtained  by  the  fraud  of  the  contrac- 
tor, there  being  nothing  in  fact  due  ;  Ross 
V.  Lane,  3  S.  &  M.  695 ;  8.  P.,  Beaman  v. 
Leake  Co.,  42  M.  237.  But  an  order  of  the 
board  on  the  county  treasurer  to  issue  his 
warrant  for  a  loan  of  money,  is  not  a  judicial 
act,  and  its  validity  may  be  inquired  into  in 
any  collateral  proceeding,  and  its  validity 
impeached ;  Beaman  v.  Leake  Co.f  supra. 
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6.  Appeals  from  Board  of  Police,  As  to 
this,  see  Appeals,  sub-division  Appeals  from 
Board  of  Police. 

7.  Powers  of:  To  contract  for  huUding 
court  ho^cse  The  Board  of  Police  have 
power  to  contract  directly,  without  the  inter- 
vention of  commissioners,  for  the  building  of 
a  courthouse ;  commissioners  when  appointed 
are  the  mere  agents  of  the  board ;  YdLla- 
husha  Co,  V.  Cnrhry,  3  S.  &  M.  529. 

8.  Same:  Emplot/merU  (f  counsel.  The 
Board  of  Police  nave  power  to  employ  coun- 
sel to  represent  the  county,  and  a  suit  by 
them  instituted  by  their  attorney,  cannot  be 
abated,  because  the  declaration  is  not  Figned 
by  the  district  attorney ;  Cocke  v.  Board  of 
Puh'ce  of  Copt' ih  Co.,  9  G.  346. 

9.  Same:  As  to  the  poor.  All  claims  for 
supporting  the  poor  are  made  as^ainst  the 
county,  and  the  Board  of  Police  has  power 
to  allow  or  reject  such  claims,  without  their 
first  being  presented  to  the  overseers  of  the 
poor ;  Cotton  v.  Board  of  Police  of  Leake 
Co.,  5  0.  367. 

10.  Same :  As  to  county  taxes.  The  Board 
of  Police  has  no  power  to  direct  the  tax 
collector  to  pay  the  county  levies  directly  to 
a  creditor  of  the  county ;  the  payment  must 
be  made  to  the  county  treasurer,  and  drawn 
from  him  by  warrants ;  Koss  v.  Lane,  3  S.  & 

.  M.  695.    See  post,  I4a. 

11.  Roads:  Proceedings  in  reference  to 
laying  out.  'JTie  proceedings  of  the  Board  of 
Police  marking  out  and  establishing  new  roads, 
are  in  rem.,  and  are  valid  against  the  owner 
of  the  land  on  which  the  road  is  located, 
without  any  other  notice  than  such  as  results 
constructively  from  going  on  the  land  and 
marking  ont  the  road,  which  for  that  pur- 
pose is  considered  as  a  seizure  of  the  lund ; 
Stewart  v.  Board  of  Police  of  Binds  Co., 
3  0.  479.  And  the  owner  has  until  the  next 
term  of  the  court  succeeding  the  report  of 
the  commissioners  to  petition  for  duniuges, 
and  if  he  fail  to  do  so  within  that  time,  his 
claim  is  barred;  lb. 

See  Roads,  1,  et  seq. 

11  a.  Power  to  horroio  money.  The  Board 
of  Police  has  no  power  to  bt»rrow  money  for 
its  county,  unless  specially  authorized  to  do 
80  by  the  Legisature,  and  when  such  author- 
ity is  given,  it  must  be  strictly  followed ;  and 
the  party  lending  the  money  is  bound  to  take 
notice  of  the  power  of  the  board,  and  see  that 
it  complies  with  the  law ;  Benman  v.  Leake 
Co.,  42  M.  237. 

116.  Same:  Case  in  judgment.  The  Legis- 
lature by  act  dated  2d  December,  1862,  au- 
thorized the  various  counties  to  levy  a  spe- 
cial tax  for  the  relief  of  the  families  of 
soldiers  in  the  Confederate  army.  The  Leg- 
islature also  passed  an  act  providing  for  a 
distribution  among  the  counties,  of  a  fund 
called  the  ''Military  Relief  Fund."  It  also 
authorized  the  Board  of  Police  of  the  sev- 
eral counties,  in  case  the  exigency  required 
it,  to  borrow  money  for  the  same  purpose,  by 
drawing  warrants  or  executing  bonds,  and 
directed  that  the  sums  so  borrowed,  should 
be  paid  out  of  the  "  Military  Relief  Fund," 


or  the  special  tax  authorized  to  be  levied. 
Money  was  borrowed  on  a  warrant,  and 
the  warrant  held  invalid,  because  it  did 
not  specify  whether  it  was  to  be  paid  oat  oi 
the  *♦  Military  Relief  Fund,"  or  the  "Special 
Tax,"  and  because  the  order  directing  the 
warrant,  did  not  show  that  the  exigency  had 
arisen,  in  which  the  power  to  borrow  was  to 
be  exercised ;  lb, 

12.  Special  meetings  of  the  board.  Notice 
of,  A  special  meeting  of  the  Board  of  Police, 
held  without  the  president  of  the  board 
having  given  the  ten  days'  notice  required  by 
the  statute  H.  C.  710,  |  5,  is  void,  and  their 
action  in  such  meeting  of  no  validity;  Jones 
V.  Burford,  4  C.  194.  But  it  is  not  neces- 
sary that  the  notice  should  be  entered  on  the 
minutes  of  the  board,  which,  however,  would 
be  the  most  regular ;  but  a  party  claiming  a 
right  under  their  action  at  such  meeting  may 
show  the  notice  by  proof  aliunde  ;  Willianis 
V.  Cammack,  5  C.  209. 

For  rales  as  to  special  terms  of  Circuit 
Court,  see  Circuit  Court,  20. 

13.  Suit  against  the  board.  Whether  a 
suit  can  be  brought  against  the  county  to 
enforce  the  collection  of  a  debt  due  by  it; 
Queen;  f  Vallabusha  Co,  v.  Carbry,  3  S.  & 
M.  529.  It  can  neither  sue  nor  be  sued; 
Anderson  v.  The  SfaJe,  1  C.  459.  But  now 
by  statute  it  can  be  sued  for  a  debt,  if  the 
claim  be  rejected  by  the  Board  of  Police; 
See  Rev.  Code  of  1857.  p.  419,  art  34;  S.  P., 
Beaman  v.  Ltdke  County,  4;i,  M.  237. 

See  County,  2,  3.  4. 

14.  Note  payable  to  presidtnt  of  board 
avd  his  success*  rs  in  qjfice.  Where  a  note 
is.  made  payable  to  the  president  of  the 
Board  of  rolice  and  his  successors  in  office, 
suit  may  be  instituted  on  it  in  the  name  of 
the  successor  ;  Haynes  v.  Covington.  13  S. 
k  M.  40H. 

14a.  Pauper  tax.  The  act  (Rev.  Code, 
p.  310,  art.  2)  authorizing  the  Board  of 
rolice  of  the  several  counties  to  raise  reve- 
nue for  the  support  of  the  poor,  and  the  act 
(Rev.  Code.  p.  417,  art.  16)  authorizing  the 
board  to  raise  revenue  for  general  county 
purposes,  are  distinct  and  independent  stat- 
utes, and  the  tax  contemplated  by  the 
former  may  still  be  levied  and  collected,  not- 
withstanding the  power  conferred  by  the 
latter  may  have  been  exhausted ;  Coulson  v. 
Harri.i,  43.  M.  728. 

146.  The  levy  of  special  tax.  The  Board 
of  Police,  levying  a  tax  for  special  purposes, 
need  not.  under  the  Rev.  Code,  p.  41  o,  art. 
22,  specify  the  purposes  for  which  the  levy  is 
made ;  such  specification,  however,  would  be 
better;  lb. 

See  Taxes  and  Taxation,  14,  16,  17,  20. 

See  Vendor  and  Vender,  sab-division  Bona 
Fide  Purchaser.  Chancery,  sab-division, 
Bona  Fide  Purchaser. 

Bills  of  Exchange  and  Promissobt 
Notes,  12,  IQO,  116,  144,  145,233. 

And  Sales,  17  to  21. 
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1.  Sealed  notes  entitled  to  days  of  grace. 
Sealed  instrameots  for  the  payment  of  money 
are  made  negotiable  by  statute,  and  are  en- 
titled to  days  of  grace ;  Skinner  v.  Collier, 
4H.3K 

See  Bills  of  Exchanor  and  Promissory 

XOTES.  16. 

2.  Voltvntary  bond.  A  voluntary  bond  is 
pot  binding  on  the  obligor.  Tbe  seal,  though 
it  imports  a  consideration,  is  not  per  se  a 
coDsideralion ;  Slate  v.  Bartlett,  I  G.  624. 
Bat  the  coDsideration  can  be  impeached  only 
by  special  plea ;  Candiff  v.  Thighen,  1  G. 
180;  McLaurin  v.  Parker,  2  0.  509. 

3.  Same :  instances,  A  bond  not  required 
bylaw,  executed  by  a  public  officer,  is  volun- 
tary and  void,  but  an  official  bond  is  not 
void,  because  not  executed  in  strict  accord- 
ance with  the  statute ;  State  v.  Bartlett,  1  G. 
624. 

4.  Omission  of  necessary  word  in.  The 
omi'isioo  of  a  necessary  word  from  the  con- 
dition of  a  bond,  if  its  meaning  be  clearly  im- 
plied from  the  context,  will  not  vitiate  it ;  Be 
Soto  Co  v.  Dicksm,  5  G.   1 50. 

5.  Obligors  in  a  bond  all  principals,  unless 
the  contrary  appear  on  its  face.  All  the  obli- 
gors in  a  bund  are  considered  in  law  as  prin- 
cipals, unless  the  suretyship  of  some  appear 
from  the  face  of  the  bond ;  and  it  is  not  com- 
petent in  a  court  of  law  to  show  the  surety- 
ship of  any,  by  extrinsic  evidence  ;  Wilits  v. 
Aei  1  a  &  iVf.  307.  And  the  statute  allow- 
ing  the  consideration  of  bonds  to  be  im- 
peach d  at  law  by  special  plea,  does  not 
change  this  rule  ;  and  iience,  a  joint  obligor 
Dot  appearing  on  the  face  of  the  bond  to  be  a 
surety,  cannot,  at  law,  make  the  defence  that 
he  is  a  surety,  and  has  been  discharged  as 
fioch  by  delav  given  to  the  principal  without 
his  consent ;  Jb, 

S.  Assignment  of  bond  need  not  be  tender 
seal.  Uoder.  the  statue  making  bonds,  bills, 
ic,  assignable,  the  assiR:nment  of  a  bond  need 
not  be  under  seal ;  Montgomery  v.  Billing^ 
ham.  3  S.  &  M.  647. 

7.  Proof  of  payment.  The  payment  of  a 
bond  may  be  shown  by  parol ;  Tinnin  v. 
Garrett.  4  S.  A  M.  207. 

8.  Effect  of  <w  payment.  The  giving  of  a 
bond  for  a  simple  contract  debt  is  per  se  a 
discharge  of  the  latter,  unless  the  bund  be 
taken  expressly  as  collateral  security.  And, 
hence,  where  the  defendant  was  sued  on  a  note 
for  $1,6U0,  and  pleaded  payment,  and  under 
the  plea,  o£fbrea  in  evidence  a  penal  bond 
given  by  him  to  the  plaintiff  for  $3,200,  dated 
the  same  day  and  due  at  the  same  time  as 
the  note,  and  conditioned  to  deliver  forty 
bales  of  cotton  to  pay  the  $1,600  claimed, 
and  this  evidence  was  rejected,  the  court  de- 
ciding that  the  note  was  not  merged  in  the 
bond;  it  was  held  that  this  was  a  question  of 
lact  for  the  jury,  and  that  the  evidence  ought 
to  have  been  admitted,  and  that  if  the  jury  oe- 
lieved  the  bond  was  given  for  the  same  debt 
as  the  note,  they  ought  to  find  that  the  note 
was  paid,  if  there  were  no  proof  to  show  that 


it  was  given  as  collateral  security ;  Myers  r, 
Oglesby,  6  H.  46. 
See  Payment,  14. 

9.  Plea  to  action  on  penal  bond  of  general 
performance  :  Onus  probandi.  If  to  an  action 
on  a  penal  bond  to  rec(»ver  damages  for  a 
breach  of  its  condition,  the  defendant  plead 
general  performance,  and  issue  be  joined 
thereon,  the  burden  of  proof  to  show  a  breach 
is  on  the  plaintiff.  The  rule  is  otherwise 
where  special  performance  is  pleaded ;  HoUi- 
day  v.  Cooper,  1  S.  &  M.  633. 

See  Evidence,  342,  343. 

10.  Hea  of  non-damnificatus.  The  plea  of 
non  damnifircUus  is  a  good  plea  to  an  action 
on  a  bond  of  indemnity  given  by  one  partner 
purchasing  the  entire  interest  of  the  other, 
and  conditioned  to  save  the  latter  harmless, 
and  indemnifying  him  from  all  losses  and  from 
all  liability  for  the  partnership  debts  ;  Hough 
V.  Perkins.  2  H.  724. 

il.  Condition  becoming  illegal  after  bond 
made.  If  the  condition  of  a  bond  be  to  do  a 
thing,  the  doing  of  which  has  since  its  execu- 
tion, and  before  the  condition  is  broken,  be- 
come illegal,  the  obligor  is  discharged.  Hence, 
where  one  signed  a  bail  bond  as  surety,  con- 
ditioned to  surrender  the  debtor  in  satisfac- 
tion of  the  debt,  and  before  the  condition  was 
broken,  imprisonment  for  debt  is  made  ille- 
gal it  was  held  that  the  bail  was  discharged ; 
Brown  v.  Billahunty,  4  S.  &  M.  713. 

See  Contract,  37. 

12.  Ta^  collector's  bond.  Prima  facte  a 
tax  collector's  bond,  executed  fourteen 
months  after  his  election,  is  invalid,  and  no 
remedy  can  be  had  on  it.  unless  the  special 
circumstances  authorizing  the  taking  of  it 
at  that  time  be  shown  ;  Be  Soto  v.  Bickson,  5 
G.  150. 

13.  Injunction  bond.  An  injunction  bond 
which  is  conditioned  for  the  payment  to  com- 
plainant *'  of  all  such  damages  as  shall  be 
awarded  against  him."  binds  the  obligors  to 
pay  such  damages  only  as  shall  be  properly 
awarded  against  the  complainant,  and  not 
the  general  damages  which  the  obligee  may 
sustain  by  the  injunction,  and  a  declaration 
on  such  a  bond  must  aver  that  damages  have 
been  awarded  against  the  complainant ;  An- 
derson V.  Falconer,  5  G.  257. 

1 3a.  As  to  attachment  bond,  see  Attach- 
ment, sab-division  Bond. 

See  further  on  injunction  bonds,  Chan- 
cery, sub-division  Injunction. 

See  also  Office,  Officer  and  Official 

BONDS. 

§ond  of  ^ndemniig  to  §hmf](§. 

1.  What  m>ay  be  indemnijied  against.  An 
agreement  to  indemnify  a  sheriff  for  an  act  to 
be  done  by  him  in  plain  violation  of  his  daty^ 
is  invalid,  but  if  the  act  against  the  conse- 
quences of  which  the  indemnity  is  ffiven,  be 
lawful  or  not,  according  as  a  disputed  right  to 
money  or  goods,  in  reference  to  which  it  is 
done,  shall  be  in  one  party  or  another,  then 
the  contract  of  indemnity  is  valid.  Hence, 
where  there  was  i^  sale  of  property  of  onQ 
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defendant  nnder  seTeral  executions  against 
him.  and  one  of  the  creditors  claiming  that 
the  money  thns  raised  ought  to  go  to  his  exe- 
cution in  preference  to  the  others,  agreed  to 
indemnify  the  sheriff  for  paying  the  mon*y 
over  to  him  on  his  execution,  the  contract  of 
indemnity  was  held  to  be  valid ;  Shotwdl  v. 
Eambb'n.  1  C.  156. 
See  ExKcuTfON,  22. 

2.  Same:  Taken  before  levy  The  slatute 
(H.  C.  900)  only  provides  for  the  sheriff's  tak- 
ing of  an  indemnifving  bond  after  levy  of  the 
execution ;  but  bv  tne  common  law  such  a  bond 
would  be  good  if  taken  before  a  levy,  since 
an  engagement  to  indemnify  the  sheriff  in  the 
execution  of  a  lawful,  or  apparently  lawful, 
act  is  good  ;  and  a  bond  given  to  him  in  cases 
where  a  levy  is  required  on  goods,  the  right  of 
which  is  disputed,  to  indemnify  him  against 
the  consequences  of  a  levy,  or  a  failure  to 
levy  on  them,  is  clearly  lawful ;  Fomiquet  v. 
Tegarden,  2  C.  96.  And  if  neither  party  will 
incfemnify  him,  in  such  a  case  he  may  apply 
to  the  court  for  protection  ;  Tb, 

3.  Object  of  statute  aJloww/j  indemnifying 
bond.  ITie  object  of  the  statute  in  allowing 
the  sheriff  to  require  from  the  plaintiff  an 
indemnifying  bond,  in  any  case,  is  to  transfer 
the  liability  to  which  the  sheriff  subjects  him- 
self by  the  seizure  and  sale  of  property  under 
execution,  to  the  obligors  on  the  bond,  and 
to  substitute  them  exactly  in  the  place  of  the 
sheriff;  and  to  make  their  liability  just  what 
his  would  have  been— neither  more  nor  less — 
if  no  such  bond  had  been  executed ;  Moore 
v.  AUm,  3  C.  363. 

4.  Sheriff  must  proceed  on  unsatisfied  exe- 
cu*ionSj  without  reference  to  defence  of  defend- 
ant. It  is  the  duty  of  th^  sliirriff  to  levy  an 
execution  in  his  hands  on  the  property  of  the 
defendant.  The  sheriff  cannot  take  notice  of 
any  release  or  discharge  in  bankruptcy  or 
otherwise,  which  the  defendant  may  claim. 
These  defences,  if  they  exist,  must  be  set  up 
by  judicial  process,  and  the  sheriff  who  is  a 
mere  ministerial  officer  is  not  to  judge  of 
them.  Hence  he  is  not  liable  for  levying  an 
execution  on  the  property  of  a  bankrupt  after 
his  discharge,  nor  are  the  obligors,  in  a  bond 
of  indemnity  given  to  protect  the  sheriff  in 
making  such  levy,  responsible  ;  lb. 


W 


See  Vkndor  and  Vendee,  sub-division 
Executory  Agreement  for  the  Sale  of  Laud, 
6,  et  seq.y  and  172  to  192. 


1.  How  proven.  Private  boundaries  may 
be  proven  by  reputation,  but  they  must  be 
proven  with  reasonable  certainty  ;  Nixon  v 
Porter,  5  G.  697. 

See  Surveying,  12. 

2.  S(»m€ :  Case  in  judgment.  A  deed  con- 
veyed 20  arpents  of  land,  and  one  of  its  boun- 
daries was  **  on  the  west  by  the  lands  of"  the 


seller.  It  was  shown  by  parol  that  the  seller 
then  owned  2.i  arpents  in  the  tract;  that  he 
resided  at  the  time  of  the  sale  on  that  part 
(the  western)  of  the  tract,  which  would  em- 
brace 5  arpents  taken  on  that  side;  that  he 
resided  there  after  the  sale  for  many  years ; 
that  he  had  a  line  run  after  the  sale,  with  the 
knowledge  of  the  purchaser,  dividing  the  5 
arpents  from  the  20  which  he  had  sold:  Hdd^ 
that  this  proof  was  competent  to  show  boun- 
dary, and  was  sufficient  to  establish  that  the 
words  in  the  deed.  **  bounded  on  the  west  by 
lands  of  the  seller,"  referred  to  the  reserved 
5  arpents,  it  being  also  shown  that  the  seller 
had  never  claimed  any  other  land  lying  west 
of  the  tract;  Mc  Caleb  v.  Pradat,  3  0.  257. 
See  Surveying  ;  and  Trespass,  12. 

§rmch  §dnh  of,  ^hbasm  ut 

As  to  its  rights  to  sue,  see  Branch  Bank 
of  Alabama  at  Mobile  v.  Rhew,  8  G.  110. 

1.  Effect  of.  Where  two  bills  are  drawn 
(but  not  in  sets)  for  the  same  purpose,  and 
the  drawer  demand  a  rescission  and  cancella- 
tion of  the  contract,  and  thereupon  the  payer 
surrender  one  of  them,  it  will  be  presumed 
that  he  agreed  to  the  cancellation  of  both ; 

Wood  V.  Gibbs.  6  G.  569. 

2.  Sam^  as  to  deed.  The  cancellation  or 
return  of  a  deed  once  validly  executed  and 
delivered  does  not  revest  the  title  in  the 
grantor ;  Burton  v.  Wells,  1  G.  688. 

See  Wills,  47,  48 ;  Deed,  98 ;  Vendor 
AND  Vendee,  56. 

ganioti,  §Hq  of 

1.  Power  to  license  retailing.  The  grant  to 
the  corporation  of  Canton  in  its  charter  **to 
tax  or  entirely  suppress  all  petty  groceries," 
does  not  confer  the  power  to  grant  license 
for  retailing ;  Leonard  v.  City  o/  CarUon,  6  G. 
189. 

As  to  this  see  Trespass,  15. 

See  Vendor  and  Vender  ;  Warranty  ;  and 
Executor  and  Administrator,  sub-division 
Sales  of  Personalty. 

^ertificaic    of  Acknowledgment  of 

See  Deeds,  41  to  44d,  and  Registration,  11, 
12, 13. 

1.  To  be  construed  liberally.  Certificates 
of  acknowledgments  of  deeds  are  to  be  lib- 
erally construed  and  to  be  maintained  if  sub- 
stantially right,  and  need  not  be  in  the 
precise  form  required  by  the  statute;  they 
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are  sufficient  if  tbeycoDtain  the  substance  of 
the  form.  Therefore,  under  our  statute, 
which  requires  the  subscribing  witness  on 
pronnsr  a  deed  for  registration,  to  swear 
"  that  he  subscribed  his  name  to  it  as  a  wit- 
ness io  the  presence  of  the  grantor,  and  that 
he  saw  the  other  subscribing  witnesses  sign 
the  same  in  the  presence  of  the  grantor,  and 
in  the  presence  of  each  other,  on  the  day  and 
year  therein  named,"  etc ;  it  was  held  that  a 
certificfcite  of  the  proof  of  execution  was 
sufficient  when  it  stated  that  the  witness 
swore  **  that  the  deed  was  signed,  sealed  and 
delivered  in  his  presence,  and  in  the  presence 
of  R.  R.,  the  other  subscribing  witness  there- 
to;" for  the  statement  that  the  witness  and 
R.  E.  were  subscribing  witnesses,  is  a  state- 
ment that  they  attested  it  according  to  law, 
t.  e.,  in  the  presence  of  the  grantor  and  in  the 
presence  of  each  other;  Morse  v.  Clayton, 
13S.&M.  373. 
See  Dekd.  44a,  446.  44c. 

2.  Samt.  The  certificate  need  not  describe 
the  officiail  character  of  the  officer  taking  it, 
if  his  official  character  appear  from  descrip- 
tions and  additions  to  his  signature;  and  this 
may  be  done  by  abbreviations,  if  their  import 
be  generally  known ;  and  the  letters  **  J.  P." 
appendeil  to  the  signature,  sufficiently  desig- 
nate that  the  officer  is  a  justice  of  the  peace. 
Rm  V.  ^Yinga^e.  1  CJ.  440. 

3.  M*^amng  of  "  executed  **  tn  the  certificate. 
The  term  •*  executed,"  when  applied  to  a 
deed,  means  not  only  signing  and  sealing,  but 
deliveiy,  and  in  a  certificate  of  acknowledg- 
ment to  a  deed,  this  term  may  be  used  as  a 
synonym  for  the  other  three,  even  though  the 
grantor  be  a  married  woman ;  Smith  v. 
V^UUams.  9  6.  48 ;  confirmed  in  Perkins  v. 
^mnk.  43  M.  349. 

i  Bu  deputy  probate  clerks.  By  statute 
(B.  k  U.  471)  probate  clerks  are  authorized 
to  appoint  deputies,  who,  when  duly  appointed 
uid  qaalified,  are  authorized  **  to  do  all  the 
several  acts  and  duties  enjoined  upon  their 
principals."  This  provision  authorizes  such 
deputy  to  take  and  certify  the  acknowledg- 
ment to  a  deed,  and  it  is  no  objection  to  the 
certificate  that  it  is  made  in  the  name  of 
the  deputy  as  such,  if  the  official  seal  be  an- 
nexed, though  it  would  be  more  regular  if  the 
deputy  had  made  thn  certificate  in  the  name 
of  his  principal ;  McCraven's  Heirs  v.  Mc- 
Guire,  I  C.  100. 

•^  Power  of  jxtsiice  of  the  pea>ce :  When 
lands  conveyed  lie  in  another  county.  Pre- 
mas  to  the  Act  of  1836  (H.  0.  704.  art.  15), 
A  justice  of  the  peace  could  not  take  the 
acknuwledgment  of  a  deed  to  land  unless  the 
land  was  wholly  or  in  part  situated  in  the 
connty  in  which  the  justice  held  his  office ; 
Hughes  v.  Wilkinson's  Lessee,  8  G.  482.  But 
in  1836  an  act  was  passed  giving  notaries 
poblic  the  power  to  take  and  certify  the 
acknowledgment  to  deeds  conveying  property 
sitnated  anywhere  in  the  State,  and  in  1836 
(H.  C.  704,  art.  in),  it  was  enacted  that  **  all 
the  powers  heretofore  belonging  to  notaries 
public,  shall  ex  offlcio,  be  and  vest  in  justices 
of  the  peace,  in  their  respective  counties:" 


ffeldy  that  under  these  statutes  a  justice  of 
the  peace  was  authorized  to  take  and  certify 
the  acknowledgment  of  a  deed  conveying 
land  situated  outside  of  liis  county;  Dennis- 
toun  V.  Potts,  4  0. 13. 
See  Deed,  42. 

6.  By  juMtce  of  the  peace,  made  wider  his 
seed,  i.  e.,  a  scroll.  The  certificate  of  a  jus- 
tice of  the  peace  to  the  acknowledgment  of  a 
deed  made  under  his  hand  and  seal,  though 
the  seal  be  a  scroll  merely,  is  good,  notwith- 
standing the  land  conveyed  lies  outside  of  his 
countv;  Tb, 

7.  Power  of  attorney  to  sell  land*  A  power 
of  attorney  to  sell  land  may  be  acknowledged, 
certified  and  recorded  in  the  same  way  as 
deeds,  and  such  power,  acknowledged  before 
a  justice  of  the  peace,  who  then  (before  1836) 
had  no  power  to  take  the  acknowledgment, 
though  not  admissible  in  evidence  as  a  legally 
recorded  instrument,  is  yet,  after  the  lapse  of 
thirty  years,  in  which  no  claim  has  been  set 
up  to  the  land  by  the  principal,  admissible  as 
a  circumstance  to  show  that  the  agent  execu- 
ting a  deed  had  power  to  dp  so;  Hughes  v. 
Wilki7ison*s  Lessee  8  G.  482. 

8.  Acknowledgiment  of  unrecorded  deed. 
Whether  a  certificate  of  the  acknowledgment 
of  an  unrecorded  deed  be  admissible  in  evi- 
dence  to  prove  its  execution  ;  Qaceref 
Morris  v.  Henderson,  8  G.  492.  It  is  not 
admissible;  Davis  v.  Rhodes^  10  G.  152; 
Lock  V.  Jayne.  ib.  157. 

9.  Acknowledgment  presumptive  evidence 
of  delivery.  The  acknowledgment  and  regisr 
tration  of  a  deed  is  presumptive,  but  not 
conclusive  evidence  of  its  delivery;  Bullitt^ 
Miller  Sr  Co..  v.  Taylor,  5  G.  708. 

10.  Certificate  by  mayor  of  a  foreign  city. 
Under  the  statute  of  this  State  which  <ieclares 
that  "where  the  parties  or  witnesses  to  a 
deed  reside  in  a  foreign  state,  kingdom,  nation 
or  colony,  the  acknowledgment  or  proof  may 
be  made  before  any  court  of  law,  or  mayor, 
&c.,  and  when  certified  by  such  court  or 
mayor,  &c  ,  in  the  manner  in  which  such  acts 
are  usually  authenticated  by  him  or  them, 
shall  be  sufficient;"  an  acknowledgment  of 
a  deed  purporting  to  be  taken  before  the 
mayor  or  Liverpool,  in  England,  and  to  be  his 
official  certificate,  and  bearing  the  corporate 
seal  of  that  city,  but  which  is  not  signed  by 
that  officer  but  by  the  city  clerk,  **  by  order 
of  the  mayor,"  is  sufficient;  for  it  will  be  pre- 
sumed that  the  certificate  is  in  due  form,  ac- 
cording to  the  law  of  England,  the  certificate 
itself  being  prima  facie  evidence  of  that, 
until  the  contrary  appears ;  Session  v.  i?ey- 
no/rfs,  7S.  &  M.130. 

11  0  fleer  certifying  is  incompetent  to  im- 
peach his  certificate.  An  officer  taking  and 
certifying  an  acknowledgment  to  a  deed,  is 
an  incompetent  witness  to  show  that  his  cer- 
tificate is  false ;  Stone  v.  Montgomery,  6  G. 
83. 

^ertiftCHte  of  gnirQ  of  gablU  ^»nd. 

See  Land  Laws  of  United  States,  30,  35 ; 
and  Reqistration,  11.  / 
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CERTIORARI.— CHAMPERTY. 


1 .  Bow  iMued,  and  ^ect  of.  By  the  com- 
mon law,  the  writ  of  certiorari  was  issued 
from  a  superior  to  an  inferior  court,  to  re> 
move  the  record  into  the  former,  so  that  the 
trial  might  be  had  in  the  superior  court; 
and  the  like  proceedings  were  then  had,  as  if 
the  cause  had  been  instituted  in  that  court. 
In  several  States  of  the  Union  the  writ  has 
been  employed  for  a  like  purpose  after  judg- 
ment, but  the  court  decline  to  decide  whether 
on  a  writ  of  certiorari  after  judgment  a  trial 
de  novo  can  be  had  without  a  statutory  pro- 
vision for  that  purpose;  YalldbuBha  Co.  v. 
Carhry,  3  8.  &  M.  529. 

2.  Not  a  writ  of  right.  Certiorari  is  not  a 
writ  of  right  to  be  issued,  as  of  course  with- 
out any  showing  that  the  law  has  been  vio- 
lated or  injustice  done.  In  a  civil  case  it 
should  not  be  issued  where  an  appeal  is 
given,  if  the  objection  to  the  action  of  the 
court  below  is  not  want  of  jurisdiction.  But 
it  does  not  follow  that  it  will  be  granted  be- 
cause the  time  for  tnking  an  appeal  has 
elapsed ;  Delahuff  v.  Beed.  W.  74. 

3.  When  granted.  W  he  never  the  right  of 
an  individual  is  infringed  by  the  act  of  a  per- 
son clothed  with  legal  authority,  who  exer- 
cised that  authority  illegally,  he  may  have 
redress  by  certiorari,  unless  he  can  resort  to 
a  writ  of  error ;  lb.  (citing  16  J.  R.  459.) 

4.  To  justice  of  tne  peace.  A  certiorari  to 
a  justice  of  the  peace  court  is  in  the  nature 
■of  an  appeal;  Hurd  v.  Tomhes,  1  H.  229. 
And  the  trial  in  such  cases  in  the  Circuit 
pourt  is  de  novo  without  the  formality  of 
pleadings;  Wright  v.  Simmons,  1  8.  &  M. 
389.  And  if  the  writ  be  improperly  awarded, 
it  may  be  dismissed  on  motion ;  Leech  v. 
Irving,  2  H.  887.  But  a  second  writ  will  not 
be  allowed  after  first  has  been  dismissed; 
Williams  v.  Williams,  5  G.  143. 

6.  Probate  judge  has  no  power  to  grant. 
A  probate  judge  has  no  power  to  issue  a  writ 
of  certiorari ;  Barlow  v.  Esterling^  W. 
302. 

8.  Circuit  Court  on  change  of  venue.  A 
Circuit  Court,  to  which  the  venue  in  a  crimi- 
nal case  has  been  changed,  mny  award  a  cer- 
tiorari to  complete  the  record  sent  from  the 
court  in  which  the  indictment  was  found,  if 
the  record  be  defective ;  and  this,  too,  after 
verdict,  if  objection  be  then  made  to  the 
sufficiency  of  the  record ;  Loper's  Case,  3  H. 
429. 

9.  Certiorari  to  Boards  of  Police.  Appeals 
may  be  taken  from  the  Boards  of  Police  by 
certiorari;  Deberry  v.  BoUy  Springs,  6  G. 
385. 

See  Justice  of  thr  Peack,  9  to  14. 

10.  Waiver  of  objections  to.  When  a  cause 
has  been  removed  from  a  justice  of  the  peace 
to  the  Circuit  Court  by  ceitioraii,  and  a  de- 
claration filed  in  the  latter  court,  and  the 
defendant  has  appeared  and  pleaded  to  the 
merits,  it  is  too  late  to  move  to  dismiss,  the 
appearance  and  plea  being  a  waiver  of  all 
oi}jections  to  the  propriety  of  granting  the 
writ;  Fitzpatrick  v.  Ray,  4  S,  &  M.  645. 


1.  Wlxat  constitutes  champerty:  KnoKU 
edge  of  adverse  holding  There  is  no  statute 
in  this  State  on  the  subject  of  champerty. 
The  English  statute  of  32,  Henry  Vllt.,  ch. 
9,  on  this  subject  is  not  in  force  here.  In 
order,  therefore,  to  avoid  a  contract  on  the 
ground  of  champerty,  the  common  law  offence 
must  be  complete;  and  to  constitute  this, 
there  must  be  not  only  an  adverse  possession 
of  the  land  at  the  time  it  is  sold,  but  the  ven- 
dee must  also  know  of  it;  and  this  is  espe- 
cially so  when  at  the  time  of  the  sale  the 
land  was  wild  and  uncultivated  and  a  forest; 
Sessions  v.  Eeynolds,  7  S.  &  M.  130.  And 
there  must  also  be  a  knowledge  on  the  part 
of  the  vendt»r  of  the  adverse  possession; 
AUxander  v.  Polk,  10  G.  737. 

2.  Nature  of  adverse  possession  necessary 
to  constitute  champeHy.  The  constructive 
possession  vested  by  law  in  the  true  owner  of 
wild  and  unoccupied  lands,  is  not  such  ad- 
verse possession  as  is  requisite  to  constitute 
champerty;  Hanna  v.  Rertfro,  3  G.  125. 
The  possession,  however,  of  one  holding 
under  a  deed  will  be  presumed  to  be  co-ex- 
tensive with  the  boundaries  of  the  land  con- 
vcyed  in  the  deed,  if  there  be  no  one  holding 
a  part  adversely  to  him  ;  Bledsoe  v.  Little,  4 
H.  13. 

3.  Presumption  of  knowledge  arising  from 
adverse  possession  It  being  a  presumption 
of  law  that  the  possession  of  land  is  in  sub- 
ordination, and  not  adverse,  to  the  true  owner, 
it  is  incumbent  on  the  person  holding  ad- 
versely to  the  owner  to  show  the  adverse 
character  of  his  possession  ;  and  in  order  to 
do  this  he  must  show  that  the  owner  either 
had  actual  knowledge  of  his  adverse  holding, 
or  that  his  occupancy  and  user  were  so  open, 
notorious,  and  inconsistent  with,  as  well  as 
injurious  to  the  rights  of  the  true  owner,  as 
from  these  facts  to  raise  a  presumption  of 
such  knowledge  on  the  part  of  tne  true 
owner.  And  upon  this  point  it  is  settled  that 
where  the  whole  tract  is  occupied  and  en- 
closed by  a  party  asserting  an  adverse  claim, 
the  presumption  is  violent  that  the  owner 
has  Knowledge  of  the  adverse  claim ;  but 
where,  on  a  boundary  line  between  the  adverse 
possessor  and  the  true  owner,  the  -possession 
of  the  former  has  been  but  of  a  small  quan- 
tity— a  narrow  strip  along  the  line,  w-nich 
may  as  well  be  attributed  to  accident  as  to 
design— a  knowledge  of  the  adverse  claim  by 
the  true  owner  will  not  be  presumed;  Alex 
ander  v.  Polk.  10  G.  737. 

4.  Effect  of  champertous  deed.  A  charo- 
pertous  deed  is  void ;  Bledsoe  v.  lAttle.  4 
H.  13.  And  conveys  no  title  to  the  grantee ; 
Ellis  V.  Doe,  11  S.  Ac  xM.  422.  As  between  the 
grantor  and  grantee  it  is  a  nullity  as  to  the 
adverse  possessor,  and  constitutes  no  obsta- 
cles to  nis  subsequent  purchase  from  the 
grantor;  and  such  purchase  will  vest  in  the 
possessor  all  the  title  which  existed  in  the 
grantor  when  he  made  the  champertous 
deed,  undiminished  by  that  deed ;  Betsey  {an 
Indian)  v.  Torrance^  5  G.  132. 
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5.  Champerty  as  to  personalty.  A  sale  or 
assignment  of  personalty  held  adversely  is 
cbampertous,  and  confers  no  right  or  title 
as  against  the  adverse  possessor ;  Rives  v. 
Fearer,  7  G.  374;  S.  P.,  Davis  v.  Hemdon, 
10  G.  484. 

6.  Sole  of  debt  to  he  used  as  a  setoff  not 
champertous.  The  sale  of  a  chose  in  action, 
on  condition  that  the  buyer  could  use  it  as  a 
Bet-off  in  a  suit  which  he  expected  the  debtor 
to  bring  against  him.  is  not  illegal ;  Powell 
T. /ones.  12  S.  &  M.  506. 

1.  Champerty  and  maintenance  in  reference 
io  suitfi.  'lo  bring  an  agreement  within  the 
rule  prohibiting  the  maintenance  of  suits,  it 
mast  appear:  1st.  That  the  agreement  was 
made  before  the  suit  was  commenced,  and 
tas  the  moving  caUs-e  for  it.  2d.  That  it  was 
a^ret^d  by  the  party  undertaking  it  that  it 
should  be  carried  on  at  his  expense.  And 
hence  an  agreement  between  the  plaintiff  and 
bis  attorney,  that  the  latter  shafl  have  one- 
half  he  may  collect  of  the  plaintifiTs  cltiim.  is 
not  cbampertous ;  Moody  v.  Harper.  9  G.  .^99. 
8  Same.  The  maintaining  and  assistiu<r  a 
party  to  profeecute  or  defend  a  suit  tends  to 
keep  alive  strife  and  contention,  and  perverts 
the  law  into  an  engine  of  oppression,  and  is 
against  public  policy  and  will  not  be  toler- 
ated; Rives  v.  Weaver,  7  G.  2*74.  And  a 
court  of  equity  will  not  entertain  a  suit 
which,  though  instituted  in  the  name  of  a 
party  having  the  right,  is  prosecuted  for  the 
benefit  of  a  cbampertous  purchaser ;  lb. 

9.  Judicial  sales.  It  seems  that  judicial 
sales  are  not  within  the  rules  acrainst  cham- 
perty and  maintenance ;  Banna  v.  Retifro  3 
G.  125  (citing  1  Dana.  216;  2  ib.  323;  3 
Watts,  114). 

9a.  Trustee's  sales.  Whether  a  trustee  hav- 
ing power  of  sale  to  pay  debts,  can  sell  a 
chattel  in  the  adverse  possession  of  another ; 
QwEre?  But  it  woula  seem  that  he  cannot ; 
Handley  v.  Buckner,  6  S.  &  M.  70. 

10.  Tenant  in  common.  Whether  a  tenant 
in  common,  after  being  ousted,  can  lawfully 
convey  his  teste  to  another ;  Qucere  f  Ear- 
man  v.  James,  7  S.  &  M.  111. 

11.  SaleSy  devisesj  Sf^c,  between  rdatives. 
The  roles  in  relation  to  champerty  and  main- 
tenance do  not  apply  to  conveyances  or  de- 
vises between  fatner  and  sou,  husband  and 
wife,  brothers,  &c. ;  Morris  v.  Htndtrson,  8 
U.492. 

12.  Plaintiff  in  ejectment  cannot  object. 
The  plaintiff  in  ejectment,  who  has  no  title, 
cannot  object  that  the  defendant's  title  is  void 
for  champerty ;  Doe  ex  dem,  Reynolds  v. 
Ingersolin  S.  &  M.  2  9. 

13.  Maintenance  is  a  question  for  the  jury. 
Maintenance  is  a  question  of  fact  for  the 
jury;  the  court  cannot  therefore  exclude  a 
deed  from  them  upon  the  ground  that  the 
proof  shows  it  to  be  affected  by  maintenance ; 
Welbom  v.  Andersoyi  8  (J.  155. 

14.  Assignment  of  right  to  sue  for  a  wrong, 
A  right  of  action  to  sue  for  a  wrongful  con- 
version of  property  is  not  assignable.  Such 
an  assignment  would  be  but  the  transfer  of  a 
right  to  sue  for  a    wrong,  and  is  against 


public  policy  and  void.  Nor  is  the  rule 
different  when  the  assignment  is  a  mere  re- 
lease or  qnit  claim  of  the  assignor's  right; 
Davis  V.  Hemdon,  10  G.  484. 

^Imncerg. 

This  title  will  be  found  at  the  end  of  the 
Digest. 


See  Grimtnal  Law.    Slander. 

Charges  io  ^utq.       ' 

See  Instructions. 
See  Personal  Estate. 

^hichds^w  Indians  md  ^re^He$. 

\.  Treaty  of  1816.  Goods  introduced  for 
sale  by  white  men  under  the  7th  article  of  the 
treaty  wiih  the  ChickJC&aws  in  1816,  provid- 
inir.  *  that  any  white  person  who  shall  bring 
goods  and  sell  them  in  the  nation,  shall  for- 
feit the  whole  of  his  or  her  goods,"  are  not 
forfeited  when  they  are  merely  introduced 
into  the  nation  to  be  sold  and  offered  for  sale, 
but  not  actually  sold.  To  make  a  forfeiture 
there  must  be  an  actual  sale  ;  Mingo  v.  Good- 
man. 1  H.  552. 

2.  Act  of  Legislature  of  1830,  abolishing 
tribal  customs :  Rigid  of  Chickasaw  wife  to 
her  separoUe  estate.  The  act  of  the  Legisla- 
ture ol  the  State  passed  in  1830,  abolishing  the 
tribal  customs  of  the  Chickasaws,  and  extend- 
ing the  laws  of  the  State  over  their  territory, 
provided  that  all  marriages  aLd  matrimo- 
nial contracts  theretofore  entered  into  by  vir- 
tue of  any  custom  or  usage  of  the  tribe,  and 
by  them  deemed  valid,  shall  be  deemed  as 
valid  as  if  they  had  been  solemnized  according 
to  the  laws  of  the  State.  By  the  custom  of  the 
tribe,  the  husband  acquired  no  right  to  the 
property  of  the  wife  which  she  held  at  the  time 
of  tne  marriage ;  and  no  community  of  interest 
was  produced  by  the  marriage,  in  the  original 
property  of  the  husband  and  wife,  norin  their 
subs^'quent  acquisitions  ;  and  the  wife's  prop- 
erty is  not  therefore  liable  for  the  husband's 
debts;  Fisher  v.  Allen.  2  H.  611. 

3.  Treaiy  of  1834 :  Reservations  to  Indi- 
ans, The  6th  article  of  the  treaty  between 
the  U.  S.  and  the  Chickasaw  Indians  made  in 
1834,  provides  that  *'  reservations  of  a  sec- 
tion each,  shall  be  granted  to  persons  male 
and  female,  not  being  heads  of  families,  who 
are  of  the  age  of  21  years  and  upwards,  a 
list  of  whom,  within  a  reasonable  time  shall 
be  made  out,  by  the  seven  persons  herein  be- 
fore mentioned  and  filed  with  the  agent,  upon 
whose  certiHcate  of  its  believed  accuracy,  the 
register  and  receiver  shall  cause  said  reser- 
vation to  be  located  on  lands  fit  for  cultiva- 
tion,  but  not  to  interfere  with  the  settlement 
rights  of  others."  Under  this  article  the  fol- 
lowing points  have  been  ruled : 
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1.  That  the  term  "reservation"  in  the 
treaty  is  an  absolute  grant  from  the  date  of 
the  treaty,  and  it  needs  only  the  location  of 
the  lands  to  give  the  reservation  identity  and 
to  make  the  title  in  the  reservee  absolute  and 
complete  ;  and  no  further  act  or  grant  from 
the  United  States  is  necessary ;  and  if 
after  such  location  the  United  States  grant 
the  land  by  patent  to  another,  the  grant  and 
patent  are  absolutely  void  at  law ;  Wray  v. 
Doe,  10  S.  &  M.  452 ;  NzUs  v.  Anderson,  5  H. 
365 ;  S  P.,  Coleman  v.  Doe,  4  S.  &  M.  40. 

.  That  the  Indian  having  shown  the  reser- 
vation and  location,  it  is  unnecessary  that  he 
should  go  further  and  prove  that  a  list  of  the 
reservees,  including  himself,  was  furnished  by 
the  seven  chiefs  (referred  to  in  the  article), 
and  filed  wit  the  agent,  nor  to  produce  the 
agent's  certificate  of  its  believed  accuracy, 
and  show  it  was  furnished  to  the  register 
and  receiver  prior  to  the  location  ;  the  loca- 
tion in  itself  appearing  on  the  books  of  the 
land  office,  was  evidence  that  all  the  pre- 
requisites to  its  being  made  had  been  com- 
plied with  ;  Newman  v.  Harris,  4  H.  522  ; 
Wray  v.  Doe.  10  S.  4^M.  452 ;  Harden  v.  Ho- 
yopo-nuhhy's  Lessee,  5  0.  567. 

S.  It  was  not  competent  for  a  subsequent 
patentee  from  the  United  States  of  the  same 
land  to  impeach  the  Indian's  title  by  showing 
that  the  certificate  of  the  United  Statics 
agent  required  by  the  treaty  to  be  appended 
to  the  list  of  Indian  reserves  made  out  by 
the  seven  chiefs,  was  not  in  fact  made,  or 
was  improperly  made ;  that  the  Indians  had 
done  all  in  their  power  to  secure  their  reser- 
vations by  having  their  names  put  on  the 
list,  and  they  were  not  to  be  prejudiced  by 
the  failure  of  the  agent  to  do  his  duty ; 
Wray  v.  Doe,  supra  (citing  Coleman  v.  Doe, 
4  S.  &  M.  40). 

^  That  the  instructions  of  the  War  Depart- 
ment of  the  United  States  to  the  efiect  that 
•*  no  location  under  any  of  the  articles  of  the 
treaty  shall  be  considered  as  final,  or  as  con- 
ferring any  right  whatever,  until  the  same 
shall  be  approved  by  the  President,"  were  in 
violation  of  the  treaty,  and  but  an  attempt  to 
add  new  t^rms  to  it  by  one  of  the  parties 
without  the  consent  of  the  other,  and  they 
were  therefore  of  no  avail  to  deprive  the  re- 
servees of  any  rights  secured  to  them  by  the 
treaty ;   Wray  v.  Doe  supra. 

5.  1'hat  a  copy  of  the  records  from  the 
land  office,  showing  the  reservation  and  loca- 
tion of  the  Indians,  properly  certified  to,  was 
sufficient  evidence  of  the  location  and  reser- 
vation within  the  meaning  of  point  No.  1, 
as  above  set  out,  and  that  the  following  was 
sufficient : 

"  Copy." 

Reservation  under  6th  Article  of  Chickasaw 

Treaty, 

Roll  No  I  Res'rve  |  Sect  |  Town|  Range  |     Lotion 

16  9    I     6E       Ijune  '/9,  1838. 


jHo-yo-po- 1 
I     Dubby   I 


Wray  v.  Doe,  Supra  ;  Hardin  v.  Ho-yo-po- 
nubby's  Lessee,  supra. 


6.  That  the  treaty  does  not  require  the  list 
of  reserves  to  be  filed  before  the  location  is 
made.  The  certificate  of  the  agent  to  his 
believed  accuracy  of  the  list  made  out  by  the 
seven  chiefs  may  be  made  and  filed,  without 
a  filing  of  the  list ;  Harden  v.  Ho-yo-po-nuhhy's 
Lessee,  supra, 

4.  Treaty  q/"  1834  :  Soles  made  by  Indians 
of  their  reservations.  The  fourth  article  of 
this  treaty  provides  in  substance,  that  while 
many  of  the  Indians  are  competent  to  man 
age  their  own  afiairs.  yet  others  were  not, 
and  might  be  imposed  on ;  therefore,  none  of 
the  reservations  of  land  allowed  under  the 
treaty  should  be  sold,  leased,  or  disposed  of, 
without  the  certificate  of  two  of  seven  In- 
dians named  in  the  treaty,  (five  of  whom 
signed  the  treaty  on  behalf  of  the  Chicka- 
saws).  to  the  effect  "  that  the  Indian  making 
the  sale,  &c..  was  capable  of  managing  his 
afiairs,  which  fact  was  also  to  be  certified  to 
by  the  United  States  agent,  who  should  also 
further  certify  that  a  fair  consideration  had 
been  paid  for  the  laud  ;"  and  that  after  these 
stipulations  are  complied  with  "the  deed  of 
conveyance  shall  be  valid:  Provided,  the 
President  of  the  United  States,  or  such  per- 
son an  he  shall  appoint,  shall  approve  the 
same,  and  endorse  it  on  the  deed. ' 

On  this  the  following  points  have  been 
ruled:  1st,  It  seems  that  these  certificates 
are  not  conditions  precedent  to  a  sale;  and 
that  a  conveyance  made  by  an  Indian  re- 
servee without  these  formalities,  will  pass  an 
imperlect  equity,  at  least,  to  the  extent  of 
enabling  the  vendee  to  maintain  a  bill  in 
equity  against  a  subsequent  vendee,  with 
notice  of  his  right,  and  who  obtained  the 
certificates  of  the  parties  by  fraud  ;  Niles  v. 
Anderson.  5  H.  365.  2.  'I  hat  one  of  the 
seven  Indians  designated  in  the  treaty  to 
certify  to  the  capacity  of  the  others  making 
sales  could  sell  his  reservation  without  hav- 
ing the  certificate  of  any  one  of  the  other  six 
to  his  capacity  to  manage  his  afiairs.  That 
as  he  had  been  selected  to  certify  to  the 
competency  of  the  others,  it  must  be  pre- 
sumed that  his  competency  to  act  for  himself 
was  admitted ;  Pointer  v.  Trotter,  10  S.  &  M. 
537.  3.  That  a  deed  by  an  Indian,  having  all 
the  other  prerequisites,  except  the  approval 
of  the  President  or  his  appointee,  is  incom- 
plete and  insufficient  to  puss  the  legal  title, 
so  as  to  enable  the  grantee  to  maintain  eject- 
ment;  Harmon  v.  Partier,  12  S.  &  M.  425. 

4a.  That  this  restraint  upon  alienation  was 
a  restraint  only  on  the  Indian's  power  to 
make  a  sale  or  lease  directly,  and  was  no 
obstacle  to  his  making  any  other  contracts, 
which  persons  sui  juris  might  make;  and 
when  such  contracts  were  made,  all  the  legal 
consequences  attached  to  them  the  same  as 
if  made  bv  other  persons,  including  the 
liability  to  be  sued  thereon,  and  to  have  his 
property  seized  and  sold  under  the  judgment ; 
and.  therefore,  a  sale  of  an  Indian's  reservap 
tion,  under  a  proper  judgment  against  him, 
was  legal  ana  divested  him  of  his  title; 
Saffarans  v.  Terry,  12  S.  &  M.  690. 

6.  lreaiyo/ib'6^:  Eesei-vattons  to  orphans 
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under  Sth  arttcle.    Sale  of.    Under  the  8th 
article  of  the   treaty,  certain   reservations 
#ere  made  to  Indian  orphans,  and  the  power 
panted    to    the  President  of   the    United 
States   to  sell   these    reservations    for    the 
benefit  of  the  reservees,  npon  the   recom- 
mendation of  a  majoritv  of  the  seven  persons 
before   referred    to.     This    recommeodation 
was  made,  and  the  President  ordered  a  sale 
at  auction,  by  quarter  sections,  and   at  a 
minimum  price  of  $5  per  acre.     A  sale  was 
made  and  a  patent  issued,    which  showed 
that  the  land  was  sold  for  $3  per  acre,  and 
m  a  larger  quantity  than  a  quarter  section. 
It  was  held  that  whilst  the  patent  wais  evi- 
deuce  that  the  prerequisites  for  the  sale  had 
been  complied  with,  except  where  it  showed 
an  omission  of  them,  that  still  it  appeared 
that  the  land  had  been  sold  for  a  less  price, 
and  in  larger  quantities,  than  prescribed  in 
the  order  of  the  President,  and  the  sale  was 
therefore  void,   notwithstanding  the  subse- 
quent approval  of  the   President;   for  his 
orders  in  relation   to  the  sale  were,  until 
changed,  as  much  binding  on  him  as  on  any 
other  officer ;  Harris  v.  '  McKtssackj  5  G. 
464. 

6.  Statute  of  limitations.  The  interest  of 
a  Chickasaw  Indian  in  laud  situated  in  this 
State  is  subject  to  the  bar  created  by  an 
adverse  possession  for  the  time  piescribed 
by  the  statute  of  limitations ;  N.  0.  J.  Sf  G. 
N.  R.  R.  Co.  V.  Mo^e,  10  G.  374. 

I&jf/aii;  ^ndmn§  md  ^n»tie§. 

See  Dancing  Babbit  Tbeatt. 

f  Ansf  in  M^tioit. 

See  AssioNMBNT ;  Bili^  of  Exchanoe  and 
raomssoRY  Notes;   Bond. 

Circuit  ^lerk 

II  J?**"  and  rigl»«« — •• » 

11.  Duties  and  responsibilities a 

I.  FoweiB  and  Bights. 

1.  As  to  collection  of  m(tney  and  fees.  A 
circuit  clerk  has  no  power  to  receive  the 
plaintiff's  monev  on  judgments  rendered  in 
the  court  of  which  he  is  clerk ;  Lewis  v. 
Johnson,  W.  260  ;  nor  has  he  the  power  to 
receive  the  fees  due  to  the  other  officers; 
and  if  be  do  so,  he  will  not  be  liable  on  his 
official  bond  for  not  paying  them  over ;  Mat- 
thews v.  Montgomery,  3  C.  15(». 

2.  Bis  power  to  take  affidavits.  The  cir- 
cuit clerk  has  no  general  power  to  take  affi- 
davits, but  only  under  the  statute  (H.  G.  43:i, 
i  158),  where  such  affidavit  is  the  foundation 
of  some  official  act  to  be  done  by  him  ;  hence, 
the  clerk  has  no  power  to  administer  an 
affidavit  to  a  complaint  filed  in  his  office, 
undef  the  Pleading  Act  of  ISfiO,  which  pro- 
vides that  where  the  complaint  is  sworn  to, 
the  answer  shall  be  also  sworn  to ;  Ayres  v. 
Taylor,  3  0.  200 ;  but  now.  under  art.  222, 
p.  516,  of  the  Rev.  Code  of  ibd7,  he  has 


general  power  to  administer  oaths,  and  take 
and  certify  affidavits. 

3.  Power  to  make  entry  on  the  mintUes  of 
the  court  in  vacation.  The  statement  of  a 
circuit  clerk  entered  on  the  minutes  of  the 
court  in  vacation,  tliat  the  opinion  of  the 
judge  sustaining  a  motion  for  a  new,  which 
had  been  taken  under  advisement  by  him 
**wa8  handed  in  and  entered  on  the  minutes 
of  the  court  by  consent  of  parties,"  is  no  part 
of  his  official  duty,  and  therefore,  no  evidence 
of  such  consent ;  Coopwood  v.  Prewett,  1  G. 
2' 6. 

4.  Clerk  pro  tern.  If  the  clerk  be  absent  in 
term  time,  the  court  may  appoint  a  clerk  pro 
tempore  ahsenlice,  with  full  power  to  dis- 
charge all  theduties  of  the  clerk,  but  his  power 
ceases  when  the  clerk  returns ;  Lowry  v. 
Tullis.  3  G.  147. 

5.  The  right  to  fees  in  State  cases.  The 
circuit  clerks  are  not  entitled  to  tax  against 
the  State  their  costs  in  criminal  cases  where 
the  defendants  are  acquitted,  or  being  con- 
victed, are  unable  to  pay  the  costs  ;  for  their 
services  in  such  cases  they  are  entitled  to  re- 
ceive f^om  the  county  treasury  fifty  dollars 
per  annum,  if  the  costs  amount  to  so  much ; 
Burt  V.  Harwood.  10  G.  756.  The  statute ; 
Rev.  Code  of  1857,  art.  60,  ch.  64,  allowing 
costs  and  expenses  in  criminal  prosecutions 
to  be  paid  out  of  the  State  Treasury,  relates 
only  to  such  costs  as  may  accrue  outside  of 
the  Circuit  Court ;  lb. 

6.  Power  to  sign  process  with  another's 
hand.  Process  from  the  Circuit  Court  signed 
in  the  clerk's  name  by  another  is  good,  if 
done  with  his  consent  and  duly  sealed  ;  Gamr- 
hie  V.  Trahem.  3  H.  32. 

7.  No  power  to  certify  to  acknowledgment 
of  service  of  process.  The  circuit  clerk  has 
no  power  to  certify  to  an  acknowledgment  by 
the  defendant  of  service  of  the  citation ;  Cox 
V.  Waddlington,  3  H.  67. 

n.  Daties  and  BeBponsibilities. 

8.  General  rule  as  to  his  duties :  LddbUity 
for  not  taking  legal  writ  of  error  bond.  The 

circuit  clerk's  official  duties  embrace  every 
act  which  the  law  requires  him  to  perform  in 
virtue  of  his  office.  The  issuance  of  a  writ 
of  error  is  an  official  act.  and  so  the  taking 
of  a  supersedeas  bond  conditioned  according 
to  law,  and  with  two  or  more  good  sureties 
upon  the  issuance  of  the  writ  of  error  with 
supersedeas]  and  hence,  if  on  issuing  such 
writ  and  supersedeas  he  do  not  take  such 
bond  and  security  as  the  law  requires,  it  is  a 
breach  of  his  official  bond,  for  which  he  may 
be  sued  by  the  person  injmed;  McNutt  y. 
Livingston.  7  S.  &  M.  641 ;  and  in  granting 
such  writ  and  supersedeas,  and  taking  the 
bond,  he  performs  a  ministerial  and  not  a 
judicial  act;  lb. 

9.  Samz.  And  in  deciding  upon  the  suf- 
ficency  of  a  declaration  on  the  official  bond 
of  the  clerk,  for  his  failure  to  take  bund  and 
security  as  the  law  directs;  the  question 
whether  the  sheriff  has  a  right,  upon  receiving 
the  supersedeas,  to  discharge  a  levy  made  pre- 
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vions  to  that  time,  is  not  a  legitimate  snbject 
for  determination;  the  failure  to  take  the 
bond  and  two  good  sureties  according  to  law, 
is  the  breach  of  the  bond ;  lb, 

9.  Ht8  bond  covers  all  official  acts :  Case 
in  judgment.  The  circuit  clerk  is  required  by 
law  to  give  a  bond,  conditioned  for  the  faith- 
fnl  performance  of  the  duties  of  his  ofhce ; 
whatever,  therefore,  is  a  duty  required  by 
law.  is  covered  by  the  condition  of  his  bond, 
and  a  failure  to  discharge  it  makes  him  liable 
on  the  bond  to  the  party  injured^  in  damages 
commensurate  wiih  the  injury.  And  it  makes 
no  dift'erence  in  this  respect,  that  the  statute 
requiring  a  particular  duty  to  be  performed 
is  merely  directory,  since,  whilst  the  omis- 
sion to  discharge  that  particular  duty  may 
not  vitiate  his  acts  as  to  third  parties,  he  is, 
nevertheless,  liable  to  the  party  injured,  for 
his  failure  to  discharge  a  duty  imposed  by  law ; 
Brcnim  v.  Lester,  i3  S.  &  M.  .392.  Where 
therefore  the  clerk  failed  to  put  a  case  on  the 
issue  docket,  which  properly  belonged  there, 
aud  by  reason  of  that  omission,  the  plaintiff 
failed  to  get  judgment  at  that  Issue  term, 
whereby,  through  the  subsequent  insolvency  of 
the  debtor,  he  lost  his  debt;  it  was  held,  that 
this  failure  was  a  breach  of  the  bond,  for 
which  the  clerk  and  his  sureties  were  liable  ; 
Jb. 

.  10.  For  failure  to  enrol  judgment.  The 
circuit  clerk  is  liable  to  a  plaintiff,  for  a  fail- 
ure to  enrol  his  judgment  according  to  law, 
and  his  liability  is  not  only  for  the  statutory 
penalty  of  $500,  affixed  for  such  failure,  but 
also  for  the  damages  occasioned  \)y  his  neg- 
lect; Planters'  Rk  of  Tennessee  v.  Conger^ 
12  S.  &  M.  527;  but  his  sureties  on  his  bond, 
are  liable  only  for  the  damages,  not  for  the 
penalty ;  Foote  v.  Vamandt,  5  G.  40. 

1 1.  Liability  for  cost  of  advertising  judg- 
merits  sold  for  cost :  Ca^e  in  judgment.  A 
circuit  clerk  made  a  motion  and  on  it  pro- 
cured the  condemnation  of  several  judgments 
to  be  sold  to  pay  the  costs  due  on  the  judg- 
ments respectively,  and  in  which  costs  he  was 
interested ;  and  he  made  out  the  precept  di- 
recting the  sale  and  delivered  it  to  the  sheriff, 
who  advertised  the  sale  in  a  newspaper  and 
made  sale  of  them — some  bringing  enough 
to  pay  the  costs  and  others  not  enough.  The 
publisher  of  the  paper  sued  the  clerk  for  the 
advertising  fee  ;  and  it  was  held,  he  was  lia- 
ble, as  the  work  was  done  partly  for  his  bene- 
fit and  wholly  at  his  instance ;  but  that  he 
had  a  right  to  claim  from  the  sheriff  the  cost 
of   the  advertising,  before  any  distribution 

« among  the  officers,  of  the  proceeds  of  the 
sale  was  made ;  Buckingham  v.  Smith,  1  C. 
521. 

12.  Liable  for  acts  of  his  deputy.  The 
circuit  clerk  is  liable  to  parties  injured  by 
the  official  acts  of  his  deputy;  and  the  deputy 
is  responsible  to  him  ;  McNutt  v.  Livingston, 
7  S.  &  M.  641. 

13.  Bdl  of  cost  for  ex-officio  services  mu^ 
he  itemized.  When  the  clerk  of  the  Circuit  or 
Probate  Court  makes  out  a  claim  against  the 
county  for  ex-officio  services,  he  must  item- 
ize the  accocmt  so  as  to  show  what  services 


were  performed ;  Williams  v.  Lowndes  Co.y 
5  C.  621. 

14.  Who  is  proper  usee  in  action  on  bond. 
An  action  on  the  official  bond  of  the  circuit 
clerk  must  be  in  the  name  of  the  governor, 
to  whom  it  is  made  payable,  for  the  use  of  the 
party  injured;  ana  where  the  breach  com- 
plained of  is  in  relation  to  a  suit  in  the  name 
of  a  nominal  plaintiff  for  the  benefit  of  a  usee, 
that  usee  should  also  be  usee  in  the  action  on 
the  bond ;  Brown  v.  Lester,  1.3  S.  &  M.  392. 

1.  Jurisdiction :  On  an  appeal  from  a  jus- 
tice rf  the  peace.  In  cases  taken  by  appeal 
to  the  (Mrcuit  Court  from  a  justice  or  the 
peace,  the  Circuit  Court  has  no  other  juris- 
diction than  the  justice  bad  from  which  the 
appeal  was  taken;  Crapoo  v.  Grand  Gulf 
9  S.  &  M.  20.5;  Glass  v.  Moss,  I  H.  519; 
Stier  V.  Surget.  1 0  S.  &  M.  \H.  Nevertheless 
the  Circuit  Court  may  consolidate  two  or 
more  appeals  taken  from  a  justice  of  the 
peace,  where  the  parties  and  the  sureties 
on  the  appeal  bonds  are  the  same,  and  render 
judgment  for  the  plaintiff  for  the  whole  amount 
due  in  all  the  cases,  though  the  agcrrejrate  of 
the  principal  exceed  fifty  dollars ;  Ammon  v. 

Wliitehead,  2  G.  99. 

2.  Same,  And  in  the  trial  of  such  an  ap- 
peal it  is  governed  by  the  same  rules  as  are 
applicable  to  a  justice  of  the  peace,  and  the 
trial  will  therefore  be  on  its  merits  without 
regard  to  form ;  Stier  v.  Surget,  10  S.  &  M. 
lo4 ;  and  the  rule  is  the  same  where  the  cause 
is  removed  from  the  Justices'  Court  by  ceHio- 
rari;  Hurd  v.  Tombes.  7  H.  229  ;  S.  P..  Hurd 
v.  Germ'iny,  7  H.  675;  Porter  v.  Deterly.  L 
S.  &  M.  163.  And  hence  if  on  such  trial  a 
balance  is  found  for  defendant,  jud^-ment  will 
be  then  entered  against  the  plaintiff  for  the 
amount  without  sci.fa.  as  is  required  when 
the  case  oriirinates  in  the  Circuit  Court ;  Hurd 
v.  Tombes,  supra.  And  all  the  evidence  which 
would  have  been  competent  before  the  justice 
of  the  peace,  is  competent  on  the  trial  in  the 
Circuit  Court,  and  therefore  the  parties  may 
be  witnesses  in  the  Circuit  Court ;  Russell  v. 
Moore,  8  S.  &  M.  700. 

3.  No  jurisdiction  under  t^^.  The  Circuit 
Court  has  no  jurisdiction  over  a  cause  where 
less  than  $50  of  principal  is  claimed ;  Crapoo 
V.  Grand  Gidf,  9  S.  &  M.  205. 

And  if  a  judgment  be  rendered  for  plaintiff 
in  such  a  ease,  and  it  be  attempted  to  be  sus- 
tained by  showing  that  it  was  on  apneal  from 
a  Justice's  Court,  the  record  must  show  the 
appeal  and  the  judgment  of  the  justice;  lb. 

But  if  more  than  $50  is  claimed,  and  the 
verdict  be  rendered  for  less,  the  plaintiff  will 
not  be  non  suited,  unless  it  appear  that  he 
brought  suit  for  a  greater  sum  than  $50,  on 
purpose  to  evade  the  law  requiring  suits  for 
less  than  $50  to  be  brought  before  a  justice 
of  the  peace;  8  G.  458.     (Griffln  v.  Lmoer.) 

3a.  Jurisdiction  under  donstitiUion  of 
1870.  All  causes  pending  in  the  Circuit  Court 
at  the  adoption  of  the  Constitution  (of  1870), 
in  which  the  principal  amount  did  not  exceed 
$150  (except  appeals)  were  by  act  of  July 
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J^b.  1870,  iransferred  to  the  Jnrtice's  Court 
^^.the  Center  beat,  and  thereafter  the  Cir- 
^^t  Court  had  no  jurisdiction  to  render  judg- 
Jl^Qt  in  such  a  case;  Randall  v.  Kline,  44 

f  \'  ffas  jurisdiction  to  recover  penalty  for 
p^*^  to  make  roads.  The  Circuit  Court 
"?*  jorisdiclion  to  entertain  an  action  in  fovor 
J^be  Board  of  Police  to  recover  a  penalty 
Z^  ^  failure  to  work  on  the  roads  where  the 
CW?^^  due  by  the  defendant  exceeds  $50 ; 
oJ^e  V.  Board  of  Police  of  Copiah  Co.,  9 

tnix  J^cwer  to  grant  mandamus.  The  Cir- 
j^i»V  ^^""^  ^*®  jurisdiction  to  grant  mandamus 
nO  Vk^  ^^6  Board  of  Police,  when  there  is 
*«v  N^^^r  leffal  remedy ;  Madison  Co,  v.  Alex- 
*Mc>.W.523. 

6.  Power  to  make  rules  of  practice.  The 
Circuit  Court  has  power  to  make  rules  regu- 
lating the  time  of  pleadings  and  bringing 
canses  to  trial,  and  hence  may  refuse  to  allow 
a  judgment  by  default  to  be  entend  against 
a  defendant  who  has  failed  to  plead,  until  the 
day  fixed  by  the  rule  of  court  in  which  pleas 
are  to  be  filed ;  Com'l  B'k  of  Manchester  v. 
Gdloway.  6  H.  515. 

7.  Jurisdiction  over  mechanirs'  hens.  It  is 
net  a  valid  objection  to  the  statute  of  1H40, 
providing  for  the  enforcement  of  mechanics' 
liens  by  petition  in  the  Circuit  Court,  that  it 
confers  equity  jurisdiction  on  a  court  of  law. 
A  court  of  equity,  it  is  true,  is  tlie  more  ap- 
propriate tribunal  to  enforce  liens,  but  its 
inrisdiction  is  not  exclusive,  for  courts  of  law 
nave  jurisdiction  to  enforce  liens ;  Richard- 
sen  V.  Wanvick,  7  H.  131.  ♦ 

8.  Jurisdiction  as  to  equities  of  parties.  A 
conrt  of  law  will  protict  the  rights  of  the 
equitable  assignee  of  a  judgment  by  declining 
to  enter  satisfaction  of  the  judgment  in  fraud 
of  his  righU ;  Tombigby  R.  R.  Co,  v.  Bell,  7 
H.  216. 

Sa.  Same.  But  a  court  of  law  has  no  juris- 
diction to  adjust  the  equities  between  several 
parties  having  property  liable  to  the  same 
judgment  The  judgment  creditor  may  col- 
lect the  whole  of  it  from  the  property  of  one, 
if  he  aee  proper,  and  the  party  thus  paying 
it  must  go  into  equity  for  contribution  ;  Van- 
hmten  v.  Rtiley,  6  S.  &  M.  440. 

9.  Same.  The  Circuit  Court  should  not 
entertain  a  motion  to  have  an  entry  of  satis- 
faction of  a  judgment  made  as  to  part  of  the 
defendants.  The  remedy  for  those  claiming 
to  be  released  is  in  chancery ;  and  hence  the 
overruling  of  such  motion  is  no  bar  to  their 
subsequent  bill  in  equity  to  obtain  the  same 
relief;  Long  v.  Shackelford.  3  C.  559. 

10.  As  to  parol  evidence  to  show  a  mistake 
in  a  deed,  ^c.  Parol  evidence  to  show  a  mis- 
take in  a  deed  and  to  correct  that  mistake, 
is  not  admissible  in  a  court  of  law.  The  rem- 
edy is  in  chancery.  Hence,  where  the  vendee 
npon  being  sued  for  the  purchase  money 
showed  as  a  defence,  that  the  vendor  had  no 
title  to  the  land  which  be  had  sold  him  by 
bond  for  title ;  it  was  held  incompetent  for 
the  vendor  in  answer  to  this,  to  show  that 
tbere  was  a  mistake  in  the  description  of  the 


land  in  the  title  bond,  and  that  vendee  was 
actually  in  possession  under  his  purchase,  of 
the  land  intended  to  be  sold,  and  that  as  to 
this  he  had  a  good  title  ;  Peques  v.  Moshy,  7 
S.  &  M.  340. 

11.  Suretyship  of  joint  obligor  in  a  bond 
cannot  be  shotvn  at  law.  The  suretyship  of 
one  or  more  joint  obligors  in  a  bond,  cannot 
be  shown  by  parol  in  a  court  of  law.  They  are 
to  be  regarded  as  principals,  and  the  contrary 
cannot  be  shown  except  in  equity;  Willis  v. 
Jves,  1  S.  &  M.  307. 

See  Bond.  5. 

12.  In  case  of  fraud.  Where  fraud  amounts 
to  a  total  failure  of  consideration,  it  is  prop- 
erly cosrnizable  at  law  ;  Brewer  v.  Harris,  2 
S.  &  M.  84. 

That  partial  failure  of  consideration  may 
be  set  np  at  law,  see  Considkration,  36. 

13.  Eqmfable  jurisdiction  by  the  constitu- 
tion: Mortgages.  The  iurisdiction  vested 
in  the  Circuit  Court  by  the  constitution  and 
statutes,  to  foreclose  mortgages,  is  as  ample  as 
that  of  the  Superior  Court  «»f  Chancery  ;  and  it 
includes  the  power  to  lejiulate  all  proceedings 
until  they  are  finally  disposed  of,  and  the  Su- 
perior Court  of  Chancery  has  no  power  to 
correct  or  revise  its  proceedings  in  this  re- 
spect;  Tooley  v.  GridUy  3  S.  &  M.  493. 

14.  Same :  Divorce.  And  the  rule  is  the 
same  with  reference  to  its  jurisdiction  con- 
ferred by  the  constitution  and  statutes  in  re- 
lation to  divorce  ;  and  it  embraces,  as  an  in- 
cident to  the  jurisdiction  over  divorce,  the 
power  to  grant  temporary  or  permanent  ali- 
mony; and  to  settle  the  wife's  allowance  out 
of  any  property  which  she  might  have  owned 
at  the  time  of  the  marriage,  and  which  by 
the  marriage  became  vested  in  the  hu©band  ; 
notwithstanding  the  value  of  these  might  ex- 
ceed $.o(»0,  which  was  the  limit  of  the  equity 
jurisdiction  of  the  Circuit  Court  in  ordinary 
cases  ;  Lawson  v.  Slwtwdl,  5  C.  630. 

15.  Power  over  issue  sent  to  it  from  Pro- 
bate  Court  to  be  tried  by  a  jury.  W  here  an 
issue  is  sent  from  the  Probate  Court  to  the 
Circuit  Court  to  be  there  tried  by  a  jury,  the 
Circuit  Court  can  enter  no  judgment  on  the 
verdict  found  on  the  issue ;  its  sole  duty  is  to 
certify  back  to  the  Probate  Court  the  find- 
ing, and  the  latter  court  is  to  grantor  refuse 
a  new  trial.  But  a  judgment  on  the  verdict  in 
the  Circuit  Court  will  be  a  nullity,  and  a  writ  of 
error  from  it  will  give  the  High  Court  no 
jurisdiction;   Wallace  v.  Wingate,  6  S.&  M. 

1-'>1-  ...... 

1 6.  What  necessary  to  acquire  jurisdiction 
over  the  person.  Service  or  acknowledgment 
of  service  of  the  declaration  is  not  sufficient 
to  give  the  court  jurisdiction  over  the  de- 
fendant. Process  served  or  appearance 
entered  is  essential  ;  Hemphill  v.  Hemphill, 
.0  G.  68  ;  but  overruled  in  Byrne,  Vance  §• 
Co.  V.  Jeffries.  9  G.  633. 

See  Appkaranck,  8.     Pbocrss,  31. 

17.  Two  districts  for  circuit  courts  in 
same  county,  i  he  Legislature  may  divide  a 
county  into  two  districts  and  direct  a  circuit 
court  to  be  holden  in  eat:h,  and  that  the 
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grand  jury  for  each  court  shall  he  taken  from 
the  district  la  which  it  is  held ;  Alfred- s  CasCy 
8  G.  296. 

18.  Service  of  process  in,  A  general  return 
of  **  executed"  on  original  process  in  the  Cir- 
cuit Court  will  not  do ;  Merritt  v.  W/uVe,  8 
G. 438. 

See  on  this  subject,  Procrss.  9  to  24. 

19.  When  declaration  filed.  To  enable  the 
plaintiff  to  demand  judfifment  by  default  at  the 
first  term,  the  declaration  must  be  filed  when 
the  writ  issues ;  Ih, 

See  on  this  subject,  Plradinos,  11  to  14. 

2<».  Special  terms.  Special  terms  of  the 
Circuit  Court  being  provided  for  by  law,  the 
High  Court  will  presume,  even  in  a  capital 
case,  when  the  indictment  on  its  face 
appears  to  be  found  at  a  special  term,  aiid 
the  clerk  so  certifies,  that  the  special  term 
was  duly  and  legally  called ;  Byrd's  Case,  1 
H.  247. 

21.  Same:  No  order  or  notice  necessary. 
The  calling  of  a  special  term  is  entirely  within 
the  discretion  of  the  judge.  No  formal  order 
is  necessary,  and  the  twenty  days'  notice  pro- 
vided for  in  the  statute  is  for  the  information 
of  the  public,  and  not  at  all  necessary  to  the 
legality  of  the  term — the  provision  in  the 
statute  on  that  subject  bein^  merely  directory ; 
Friars  Case,  3  H.  422.  The  rule  is  the  re- 
verse in  reference  to  special  meetings  of  the 
Board  of  Police. 

See  Board  op  Police,  12. 

22.  Sam^e :  What  causes  triable  at.  No 
civil  cause  is  triable  at  a  special  term  of  the 
court  which  would  not  have  been  triable  reg- 
ularly at  the  preceding  regular  term  of  the 
court ;  Com'l  Dkof  Mancliester  v.  Galloway, 
6  H.  515  ;   S.  P..  Hatto  v.  Brooks.  4  G.  575. 

23.  Imparlance  term  Under  the  iinpir- 
lance  law  of  1840,  the  return  term  of  the 
writ  and  the  return  term  of  the  action,  is  the 
first  term  after  the  service  of  the  writ  on  all 
the  defendants,  or  the  term  at  which  all  the 
parties  have  entered  their  appearance; 
Tlwmton  v.  FitzhugK  10  S.  &  M.  438. 

24.  Same:  Failure  of  imparlance  term. 
When  the  imparlance  or  return  term  of  an 
action  is  not  held,  the  cause  will,  neverthe- 
less, stand  for  trial  at  the  next  term,  just  the 
same  as  if  the  imparlance  term  had  been  held 
according  to  law ;  lb, 

25.  Jurisdiction  over  transitory  causes : 
Venue,  The  Circuit  Court  of  any  particular 
county  has  no  jurisdiction  over  a  transitory 
cause  of  action,  unless  the  defendants,  or 
some  one  of  them,  be  found  in  the  county 
and  served  with  process  there,  and  if  the  oriu^i- 
nal  summons  be  returned  not  found  as  to  the 
defendants  in  that  county,  and  the  suit  be  dis- 
missed  as  to  them,  this  will  oust  the  jurisdic- 
tion of  the  court  as  to  the  defendants  served 
with  process  outside  of  that  county ;  Wally  v 
Boiote,  41  M.  553 ;  S.  P.,  Andrews  v.  Potvell, 
lb.  729. 

See  Vknuk,  1.   Jurisdiction,  9. 

26.  Same:  Testatum  writ.  And  if  the 
writ  in  such  action  be  returned  not  found  in 
the  county  in  which  the  suit  was  instituted, 
and  an  alias  simply  issued  to  another  county, 


and  there  served,  this  will  not  warrant  a 
judgment  by  default  against  the  defendants 
so  served.  If  the  defendant  was  in  fact  in 
the  county  where  the  suit  is  instituted,  at  the 
time  it  was  commenced,  but  afterwards  re- 
moved, then,  on  return  of  non  est  inventus, 
the  court  may  iasne  ^testatum  writ  to  another 
countv,  and  on  service  of  that  the  court  will 
have  jurisdiction,  for  it  will  be  presumed  that 
when  a  testatum  writ  is  issued,  that  it  was 
shown  to  the  court  that  the  defendant  was  in 
the  county  when  the  suit  was  commenced ;  lb 

See  Chancery,  sub-division  Jurisdiction. 
Pleadings.   Practice.   Venue.   Action,  38. 

27.  Jurisdiction  to  try  slaves  for  capital 
offences.  The  Circuit  Court  has  jurisdiction 
to  try  a  slave  for  a  capital  offence,  without 
the  slave  having  been  examined  first  before 
two  justices  of  the  peace  and  five  slavehold- 
ers, in  pursuance  of  Rev.  Code,  p.  250;  Jo- 
sephine's Case,  10  G.  613. 

§imttt  Mndq^. 

1.  Power  to  grant  motion  for  a  new  trial. 
The  power  of  a  circuit  judge  to  sustain,  in 
vacati(»n,  a  motion  for  a  new  trial  which  he 
has  taken  under  advisement,  expires  in  four 
months  from  the  adjournment  of  the  term; 
Coopwood  V.  Prewet,  1  G.  206.  It  also  ex- 
pires with  his  iprm  of  oflBce.  And  he  can- 
not do  a  judicial  act  after  his  term  expires, 
even  by  consent  of  parties,  and  hence  his  ac- 
tion, sustaining  the  motion  after  his  term  has 
expired,  is  void;  lb. 

2.  Wlien  governor  may  appoiid.  The 
gQvernor  may  make  a  temporanr  appointment 
to  fill  a  vacancy  in  the  oflice  of  circuit  indge, 
even  when  the  unexpired  term  exceeds  one 
year ;  Sam's  Case,  2  G.  480. 

3.  Transfer  bu  Legislature  to  another  dis- 
trict. The  Legislature  may  so  re  organize  the 
circuit  court  districts  as  to  transfer  a  judge 
to  another  district  than  the  one  in  which  he 
was  elected ;  Miazzas  Case,  7  G.  613. 

See  Judge:  Court. 


^UiKtmhifi. 


1 .  That  persons  of  African  descent  are  not 
citizens,  aee  Slavery  ;  and  Heim  v.  BridauU, 
8  G.  2(19 ;  Mitchell  v.   Wells,  lb.  235. 

2.  Proof  of :  Case  in  judgment.  Proof  that 
a  free  white  person  has  been  residing  in  the 
State  and  keeping  a  boarding  house  for  twelve 
months,  is  sufficient  to  show  that  he  is  a  citi- 
zen of  the  State,  in  the  absence  of  all  proof 
tending  to  show  that  he  was  a  mere  sojourner 
or  transient  person ;  Trotter  v.  Dobbs,  9  G. 
198,  and  if  it  appear  that  a  party  to  a  suit 
married  in  this  State,  kept  a  boarding  house 
and  hired  slaves,  it  is  sufficient  to  show,  in 
the  absence  of  contrary  proof,  that  he  is  a 
free  white  person  and  a  citizen ;  lb, 

givit  §iqht$. 

1.  As  to  civU  rights  of  Africans,  See  Sla- 

VERY. 

2.  Effect  of  sentence  to  penitentiary  on 
civil  rights.   A  sentence  to  confinement  in 
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^^e  State  penitentiary,  on  conviction  for 
'^fioie,  suspends  the  njrht  of  the  convict  to 
^J'i  during  the  term  of  his  imprisonment,  and 
Jo>8  disability  is  not  removed  by  an  escape 
"^fore  the  expiration  of  the  term ;  Beck  v. 
^H  7  G.  72. 


?■'  -4«  to  efftd  of  dertcal  errm'  in  caption 
ji^^fimisston  to  take  depomtiom.  See  Dk- 
^^Oks,  10,  16,  34;  and  Henderson  v.  Car- 
^^  ^  O.  367. 

.  *•  Indulgence  shown  to.  Great  indulgence 
\i  sWn  to  clerical  misprisions,  where  they 
have  been  acquiesced  in  for  a  long  time,  and 
in  such  cases  the  words  intended  but  omitted, 
will  be  supplied.  Hence,  after  a  litigation  of 
twelve  years,  in  which  a  judgment  was  at- 
tacked on  other  grounds,  the  judgment  debtor 
will  not  be  permitted  to  say  there  was  no 
judjnnent  against  him,  because  in  the  entry 
of  it  the  words  **  it  was  considered  by  the 
court  that  the  plaintiff  recover,"  were  omitted ; 
Davis  V.  Hoopes,  4  G.  173. 

ta.  Mistake  in  name  of  defendant  in  affida- 
vtt  for  attachment,  A  misrecital  of  the  de- 
fendant's Christian  name  in  one  part  of  an 
affidavit  for  an  attachment,  is  a  mere  clerical 
error,  and  is  no  ground  for  quashing  the  at- 
tachment ;  Davidson  v.  Marlin,  4  G.  530. 

3.  Omission  of  word  in  an  execution.  And 
tbe  omission  of  the  word  **bank"  after  the 
vords  ♦'  the  presi<ient,  directors  and  company 
of  the  Planters*,"  description  of  the  name  of 
*^e  plaintiff  in  an  execution,  is  a  mere  clerical 
en-op,  and  does  not  vitiate  the  fi.  fa. ;  Bar- 
^  ^'  Planters'  Bank.  5  H.  566. 

^•, Mission  in  forthcoming  bond.  A  forth- 
^^^^g.  in  all  other  respects  regular,  is  not 
IZ  ^^^  the  omission  of  the  words  "said 
P^^P^nyy  after  the  word  "deliver",  in  thut 
pjlll  of  the  condition  of  the  bond  which  stip- 
ulates for  a  delivery  of  the  property  levied 
^^  The  law  will  supply  these  words  by  in- 
l^i'idment,  so  as  to  make  it  a  valid  covenant 
to  deliver  the  property  m-ntioned  in  the  pre- 
vious part  of  the  bond;  Clow  v.  Tharpe,  3 
8.  &  M.  64. 

See  Pleading,  23,  and  OoNDfriONS,  8 ;  Dis- 
tress, 9 ;  Forthcoming  Bond,  24, 12  ;  Guard- 
UK  AHD  Ward,  58&;  High  Court,  40. 

§atmizHiian  of  ^retdmetf. 

See  Slavery  ;  and  'Lusk  v.  Lewis,  3  G.  297. 


gahr  of  fi//f 

WhaJt  is.  A  void  or  defective  deed  is  color 
of  title ;  Hanna  v.  Renfro,  3  G.  125 ;  Wei- 
horn  V.  Anderson,  8  id.  155.  So  is  a  deed 
from  a  person  who  never  had  title ;  Welbom 
y.  Anderson,  supra. 

As  to  eff'ect  of  see  Limitation  of  Actions, 
38,  39, 40,  41,  42,  and  Adverse  Possession, 
16, 17, 18, 19,  20. 


^omitg. 

See  International  Law.  4,  et  seq.  :  Con- 
stitutional Law.  109 ;  and  Shaw  v.  Brovm, 
6  G.  246  ;  Heim  v.  BridauU,  8  id.  209  ;  Mit- 
chpll  V.  Wells,  id.  235. 

gommimoner^  of  §uhUc  §mUing^. 

1.  Majority  must  act.  Less  than  a  ma- 
jority of  the  whole  number  of  commissioners 
appointed  by  an  act  of  the  Legislature,  for 
the  purpose  of  selling  and  making  titles  to 
lands  belonging  to  a  county  as  a  fund  for  the 
erection  of  public  buildings,  cannot  execute 
a  deed,  so  as  to  vest  the  legal  title  in  the 
grantee ;  Petrie  v.  Wofford.  I  G.  698. 

2.  Extent  of  their  authoi-ity.  And  when 
such  commissioners  are  appointed  by  the 
Board  of  Police,  "  for  the  purpose  of  build- 
ing a  jail,"  they  can  exercise  no  powers 
except  those  incident  to  that  business ;  they 
cannot,  therefore,  make  a  valid  title  to  kn  d 
sold  by  other  commissioners  on  behalf  of 
the  county ;  lb. 

3.  Are  mere  agents  of  the  Board  of  Police, 
Such  commissioners  are  mere  agents  of  the 
Board  of  Police  when  they  are  appointed, 
and  the  board  may  contract  directly,  without 
appointing  them;  TaUabusha  Co.  v.  Carbry, 
3  S.  &  M.  529. 

^otnmimon§. 

As  to  commissions  of  executor  and  ad- 
ministrator, see  that  title,  96  to  108;  and  of 
guardians,  see  Guardian  and  Ward,  50  to 
57. 

For  advancing  money,  see  Contract,  105 ; 
and  Houston  v.  Crvicher,  2  G.  51. 

^ommssioner^  of  Minhiitg  ^mtd. 

1.  Who  are  commissioners,  and  their 
power.  The  act  creating  the  sinking  fund 
appoints  the  president  and  cashier  of  the 
Planters*  Bank,  and  the  auditor  of  public 
accounts,  commissioners  to  manage  it. 
The  trust  devolves  on  the  persons  holding 
these  offices  and  their  successors  in  office ; 
they  are  authorized  to  loan  the  sinking  fund, 
and  can  sue  at  law  for  the  recovery  of  the 
fund  loaned ;  and  such  suits  are  brought  in 
their  individual  names,  averring,  however, 
that  they  hold  the  offices  to  which  the  trust 
attaches,  and  that  they  are  com missio tiers  of 
the  sinkinjT  fund ;  Commissioners  of  Sinking 
Fund  V.  WaJker,  6  H.  143;  Montgomery  v. 
Commissioners  of  Sinking  Fund,  7  H.  13; 
Matthews  v.  Mosby,  13  «.  &  M.  422.  They 
are  public  trustees,  and  the  act  of  a  majority 
01  them  is  binding,  but  the  act  of  one  alone 
is  not ;  though  it  seems  in  cases  of  private 
trusts  and  joint  agencies  all  must  join;  Hill 
V.  Josselyn,  13  S.  &  M.  597. 

2.  Property  of  the  State.  The  sinking 
fund  is  the  property  of  the  State,  specifi- 
cally .  set  apart  for  the  redemption  of  the 
bonds  of  the  State,  issued  for  the  Planters' 
Bank:  Commissioners  of  Sinking  Fund  v. 
Walker,  supra  ;  Cohea  v.  Commissioners  of 
Sinking  Fundj  7  S.  &  M.  437 ;  State  v.  Dick- 
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tmon.  12  S.  &  M.  579;  Young  v  Hughes^ 
lb.  93;  and  a  person  indebted  to  the  sinking 
fund  is  indebted  to  the  State,  within  the 
meaning  of  the  statute  which  prohibits  the 
auditor  from  issuing  his  warrant  in  favor  of 
any  person  indebted  to  the  State  until  the 
debt  to  the  State  is  paid ;  State  v.  Dickinson, 
supra. 

3.  Payment  to  in  Plantern*  Bank  bonds.  A 
vice  chancellor  was  indebted  to  the  sinking 
fund,  and  the  auditor  refused  to  issue  a  warrant 
for  his  salary,  and  the  Legislature  thereupon 
passed  a  resolution,  authorizing  the  auditor 
to  issue  his  warrant  for  the  salary,  upon  the 
vice  chancellor  giving  his  note  with  good 
security,  payable  at  12  months,  in  Planters' 
Bank,  bonds  and  coupons;  and  the  note  was 
given  accordingly.  After  the  maturity  of 
the  note,  the  vice  chancellor  offered  to  pay  it 
in  the  bonds  of  the  Planters*  Bank,  which 
were  issued  by  the  bank,  and  for  which  the 
State  was  not  liable,  which  the  auditor  re- 
fused to  take,  claiming  that  the  payment 
should  be  made  in  the  bonds  of  the  State 
Issued  for  the  Planters*  Bank,  and  for  the 
redemption  of  which  the  sinking  fund  was 
created:  Held,  that  the  offer  of  the  vice 
chancellor  was  not  sufficient,  and  that  pay- 
ment could  be  made  only  in  the  bonds  of  the 
State  as  claimed  by  the  auditor;  State  v. 
Dickinson.  12  S.  &  Al.  579. 

4.  Cashier  of  a  branch  of  Planter's  Bank  not 
a  commissioner,  The  cashier  of  the  branch 
of  the  Planters*  Bank  at  Jackson,  has  no 
power  to  receive  payment  of  a  debt  due  to  the 
sinkinsrfnnd;  Acrnv.  Voiing.  13S  &M.  118. 

5.  Judfment  in  favor  of  commissioner  of 
sinking  fund,  A  judgment  in  favor  of  the 
commissioner  of  the  sinkinir  fund  belongs  to 
the  State  and  is  not  subject  to  the  provisions 
of  the  Knrolnient  and  Limitation  Acts  of  1844, 
which  limit  the  lien  of  judirments  theretofore 
rendered  to  two  years;  Jossdyn  v.  Stoncj  6 
C.  753. 

6.  State  commissioner  substituted  for  com- 
missioner of  sinking  fund :  A^id  hts  povJer, 
After  the  passau:  of  the  Act  of  1H44,  creating 
a  State  commissioner  to  take  charge  of  the 
sinking  fund,  a  judgment  was  rendered  in  the 
name  of  the  commissioners  c<f  the  sinking  fund 
in  a  suit  instituted  before  the  passage  of  thai 
act.  The  State  commissioner  afterwards  sued 
out  a  sf't.  fa.  to  revive  the  judgment  in  his 
name :  Held,  that  the  judgment  was  not  void, 
for  being  rendered  in  the  name  of  the  com- 
missioners after  their  trust  had  expired ;  but 
at  most  was  only  errimeous,  and  tne  revival 
in  the  name  of  the  State  commissioner  was 
proper;  Ma'thews  v.  Mosby,  13  S.  &  M.  422. 
And  it  seems  that  the  judgment  was  regular, 
the  commissioners  having  begun  the  suit,  and 
there  being  nothing  in  the  act  which  prohibited 
them  from  prosecuting  it  to  judgment ;  lb. 

7.  Salary  of  State  commissioner:  How 
payable.  The  salary  of  the  State  commis- 
sioner appointed  to  take  charge  of  the  sink- 
ing and  seminary  funds  is  payable  by  the 
warrant  of  the  auditor  on  those  funds  in  the 
hands  of  the  treasurer;  Swann  v.  Jossdyn^ 
14  S.  &  M.  106. 


I.  Who  are. ...^.—  x   ' 

II.  LiabiHties and  duties,  as  to  freight 6 

III.  "  **  as  to  passengers „2i 

IV.  Action  against..... —2j 

I.    Who  are  Oommon  OarrierB. 

1.  Steamboat  owners  The  owners  of  steam 
boats  plying  on  navigable  rivers  or  the  seas 
and  engaged  in  carrying  freight  and  passen- 
gers  for  hire,  are  common  carriers;  Gilmore 
V.  Carman^  I  S.  &  M.  279 ;  Heim  v.  Mo 
Caughan,  3  6.  17. 

2.  Railroad  express  companies.  Railway 
companies,  and  express  companies  engaged  in 
carrying  freight  on  railways,  are  common 
carriers;  Southern  Express  Co.y.  Thornton^ 
41  Miss.  2ir»;  Southern  Express  Co.  v.  Moon, 
10  G.  822;  N.  O.J.  Sf  G.  N.  R.  R.  Co.  v.  Hurst, 
7  G.  660 ;  Same  v.  Albritton,  9  G.  242 ;  Miss, 
Cen  R.  R,  v.  Kennedy,  41  .M.  671  ;  N.  0. 
J.  §•  G.  N.  R.  R.  Co.  V.  Moore,  40  M.  39. 

3.  Ferrymen.  The  keeper  of  a  public  ferry 
is  a  common  carrier;  Powell  v.  Mills,  8  G. 
691 ;  Richards  v.  Fuqua,  6  0.  792. 

4.  Proprietors  of  stage  coaches.  Proprie- 
tors of  stage  coaches  run  for  carrying  the 
United  States  mail  and  passengers,  Are  prima 

facie  not  liable  as  common  carriers,  for  goods 
transported  by  them,  except  the  baggage  of 
passengers,  but  they  are  liable  as  such  for 
goods  which  it  is  shown  they  usually  trans- 
port; Powell  V.  Mills,  1  G.  231. 

5.  Wagoners.  Where  a  planter,  employing 
his  wagons  in  hauling  his  cotton  crop  to  mar- 
ket, and  habitually  lading  them  on  their  re- 
turn trips  with  goods  to  be  transported  for 
hire,  receives  such  goods  on  his  return  trip, 
and  executes  a  receipt  therefor,  undertaking 
to  deliver  them  to  the  consignee  in  good  or- 
der and  without  delay,  at  the  customary  rate 
of  charges,  he  will  be  responsible  as  a  com- 
mon carrier;  Harrisson  v.  Roy,  10  G.  396. 

n.    Liabilities  and  Daties  as  to  Freight 

6.  Is  an  insurer.  A  common  carrier,  when 
there  is  no  express  contract  limiting  his  lia- 
bility, is  bound  as  an  insurer  of  goods  deliv- 
ered to  him  for  transportation,  against  all 
loss  occasioned  by  any  other  cause  than  the 
act  of  God,  or  the  public  enemy,  or  the  con- 
duct of  the  shipper;  Southern  Express  Co.  t. 
Moon,  10  G.  822;  Gilmore  v.  Carman.  I  S. 
&  M.  279 ;  Neal  v.  Saunderson,  2  S.  ^  M. 
572. 

7.  Same :  Where  loss  occurs  from  inherent 
defects  in  good.  But  a  common  carrier  is 
not  resp<msibl«^  for  damages  resulting  (to  the 
goods  transported  by  him)  in  conseouence  of 
a  natural  and  inherent  infirmity  in  the  goods. 
But  this  principle  is  applicable  to  cases  only 
where  the  property  damaged  is,  from  its  na- 
ture, liable,  without  the  carrier's  fault,  to 
rapid  decay,  as  fruits  and  vegetables,  or  sub- 
ject to  diminution  or  destruction,  as  by  evap- 
oration, leakage,  or  spontaneous  combustion; 
nor  is  he  liable  when  the  ^oods  are  damaged 
in  consequence  of  being  improperly  packed 
by  the  owner;  Powell  v.  Mills,  8  G.  691. 
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.  ^;  Acts  of  God  and  public  enemies.  But 
p**  is  not  an  insurer  against  loss  by  the  act  of 
^  or   the  public  enemies,  unless  he  ex- 


agree  to  be  such ;  and  hence,  if  he 
J  *  carrier  by  water,  the  omission  to  insert 
^^^he  bill  of  lading  the  usual  exception  of 
s^^^nsibility,  for  loss  by  *' damages  of  the 
)os^'  does  not  make  him  an  insurer  against 
fhi,,^  hy  act  of  God.  or  (which  is  the  same 
soH  ^)  inevitable  accident;  Nealv,  Saunder^ 

f^^^^^feaning  of  **  inevitaHe  accident"    The 
'"  t^^    *' inevitable   accident,"  as  applied  to 
IRK ^    responsibility   of   common  carriers, 
« V   ^  the  Mime  as  •*  act  of  God  f '  and  hence 
^u  Oifer  by  the  common  carrier  to  prove  that 
k^oss  occurred  by  inevitable   accident,  and 
Trithout  the  negligence  or  misconduct  of  the 
carrier,  should  not  be  rejected ;  Neal  v.  Saun- 
derson,  supra.'    but  neither   phrase   moans 
?imply  loss  without  negligence  of  the  carrier, 
bat  that  it  was  unavoidable  by  any  human 
agencjr  whatever.    Thus,  where  the  loss  was 
occasioned  by  fire,  not  arising  from  his  negli- 
gence or  want  of  care,  he  will  be  responsible 
nnless  it  was  occasioned  by  lightning  ;    Gil- 
more  V  Carman.  1  S.  &  M.  279. 

10.  Contra' t  limiting  common  lawliahiUty. 
A  common  carrier  muy  by  express  contract, 
limit  his  common  law  liability  ;  Whitesides  v. 
Thurim,  12  S.  &  M.  599.  But  this  is  doubted 
and  expressly  left  an  open  question  in  Mobile 
k  Ohig  R.  R.  Co,  V.  Franks  41  M.  494 ;  and 
Southern  Express  Co.  v.  Moon,  10  G.  822. 
And  it  was  said  in  this  last  case  that  if  such 
contract  under  any  circumstances  be  binding, 
it  was  essential  to  its  validity  that  the 
•ssont  of  the  shipper  should  be  express  and 
'Jpon  a  sufficient  consideration,  and  be  freely 
and  fairly  given,  with  a  full  knowledge  of  the 
contract  and  the  rights  thereby  waived,  and 
^Jat  it  should  not  be  obtained  by  fraud  and 
J^e  circam vent  ion  of  artfully  printed  receipts 
^^''Dst  upon  the  shipper  in  the  hurry  and 
press  of  railroad  travt-l,  or  under  other  cir- 
camstaiices  not  favorable  to  a  full  understand- 

And^^  ^he  force  and  effects  of  the  contract. 
woQ)^  Was  further  said  that  the  exception 
7*  be  strictly  construed   as  against   the 
CWt\et,  and  that  it  would  never  be  extended 
^  ftS  to  relieve  him  from  responsibility  for  a 
Ws  occasioned  by  his  negl igence.    A  nd,  more- 
over, that  the  onus  was  on  him  to  show  that 
the  loss  was  within  the  exception.     As  to 
power  of  the  Legislature  to  prohibit  char- 
tered railway  companies  from  making  such 
contracts;  see  Corporation.  27;  and  Mobile 
if  Ohio  R.  R.  Co.  V.  Franks,  supra. 

11.  Same:  Exception — *'  Dangers  of  the 
river"  A  loss  of  goods  on  a  steamboat  by 
fire,  arising  without  the  negligence  of  the 
carrier  (but  not  bv  lightning)  is  not  within 
the  exception  in  the  bill  of  lading  of  "  dan- 
gers of  the  river ;"  GUmore  v.  Carman,  1  S. 
&  M.  279.  But  that  exception  so  far  modi- 
fies the  common  law  responsibility  of  a  com- 
moD  carrier,  as  to  exempt  him  from  responsi- 
hility  for  the  loss  of  the  goods  occasioned 
^y  the  colliding  of  his  boat  with  another 
vessel,  if  gach  collision  occurred  without  fault 


on  his  part,  or  on  the  part  of  his  employees 
managing  the  boats,  but  he  would  be  liable  if 
the  collision  was  occasioned  bv  his  negligence, 
or  might  have  been  avoided  by  reasonable 
skill  and  diligence;  "Whitesides  v.  Thurlkill, 
12S.&  M..')99. 

12.  Is  bound  to  carry  on  his  common  law 
liability.  A  common  carrier  is  bound  by 
law.  for  a  reasondble  reward,  to  receive 
and  carry  goods  offered  him  for  transpor- 
tation, subject  to  all  the  responsibilities 
legally  incident  to  his  employment.  He  has 
no  right  to  refuse  to  receive  and  transport 
goods  offered  for  transportation,  because  the 
shipper  will  not  consent  to  a  special  contract 
of  shipment,  which  limits  his  common  law  re- 
sponsibility ;  and  if  he  do  so.  he  will  be  liable 
to  an  action  for  damages ;  Southern  Express 
Co.  V.  Moon,  10  G.  822. 

13.  Mu^t  deliver  goods  in  reasonable  time. 
Where  there  is  no  express  contract  as  to  the 
time  of  the  delivery  of  the  goods  at  the  point 
of  destination,  they  must  be  delivered  in  a 
reasonable  time ;  and  when  the  contract  is  to 
transport  on  a  navigable  stream,  the  reasona- 
bleness of  the  time  of  delivery  must  be  deter- 
mined under  all  the  circumstances,  with  a 
view  to  the  state  of  the  river,  the  season  of 
the  year,  the  weather  and  other  circumstan- 
ces affecting  the  navigation  ;  Bennett  v.  By- 
ram.  9  G.  17. 

14r.  Same:  Low  water:  Duty  and  right 
of  carrier  in  si  c'l  case.  A  low  stage  of  water 
in  the  river,  which  renders  it  impossible  for 
the  common  carrier  to  proceed  to  the  port 
of  delivery,  so  long  a^  it  exists,  is  a  reason- 
able excuse  for  the  delay  in  the  delivery 
thereby  occasioned ;  but  it  does  not  avoid 
the  contract,  nor  release  the  carrier  from 
his  obligation  to  deliver  in  a  reasonable 
time  after  the  obstruction  is  removed,  ac- 
cording to  his  original  undertaking.  He  may 
in  such  case  land  tie  goods,  and  store  them 
dnring  the  obstruction,  at  his  own  expense 
and  risk ;  but  he  must,  as  before  stated,  re- 
sume the  transportation  in  a  reasonable  time 
after  the  low  water  ceases,  if,  however,  the 
consignee  accept  the  goods  at  the  interme- 
diate p(»rt  where  they  are  stored,  this  re- 
lieves the  carrier  from  further  liability,  and 
entitles  him  to  freight  pro  rata  for  the  dis- 
tance he  has  transported  them ;  lb. 

16.  SpeciaX  instances:  Ferrymen:  Duty 
to  have  sufficient  boais.  A  ferryman  is  bound 
to  keep  a  terry  boat,  suitable  and  safe  in  all 
respects,  both  to  receive  and  transport  all 
sucn  property  and  vehicles,  as  are  usually 
conveyed  across  public  ferrifs,  and  if  without 
fault  on  the  part  of  the  person  in  charge  of 
such  property,  it  be  lost,  owing  to  the  in- 
sufficiency of  the  boat  or  other  means  which 
it  was  the  ferryman's  duty  to  provide,  either 
for  the  reception  or  transportation  of  the 
property,  he  will  be  liable.  Hence,  when 
owing  to  a  failure  to  have  what  is  called  an 
apron  at  the  end  of  his  boat,  a  loaded  wagon, 
on  entering  the  boat,  struck  it  with  such  force 
as  to  turn  the  boat  loose  from  its  fastening, 
whereby  the  wagon  and  team  and  the  driver 
(who  was  a  slave),  were  precipitated  int<^ 
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the  river  and  lost ;  it  was  held  he  was  liable 
for  the  damage;  Richards  v.  Fuqaa,  6  0. 
792. 

17.  Same  :  Duty  to  take  care  of  teams  on 
his  boats.  And  a  public  ferryman  is  bound  to 
make  such  provision  for  the  safe  transporta- 
tion of  property  received  by  him  on  his  boat, 
as  from  its  nature  is  requisite  and  necessary, 
and  he  cannot  devolve  any  portion  of  this 
dutvon  the  owner  without  his  consent ;  Powell 
V.  Mills  8  G.  691. 

18.  Same:  Ca^e  in  judgment.  After  the 
property  has  been  received  on  the  boat  for 
transportation  it  is  prima  facie  in  charge  of 
the  ferryman  as  a  common  carrier ;  and  his 
responsibility  as  such  is  not  diminished  by  the 
fact  that  the  property  is  accompanied  by  the 
owner,  unless  it  affirmatively  appear  that  the 
owner  did  not  entrust  it  to  the  ferryman,  but 
retained  the  exclusive  control  and  mana«;e- 
ment  of  it  himself.  Hence,  when  the  ferry- 
man received  a  stage  coach  and  the  team  in 
his  boat  for  transportation  —  they  being 
driven  into  the  boat  by  the  driver — who, 
threupon.  vacated  his  seat  upon  the  stage 
box,  hitched  the  lines,  and  went  to  the  front 
of  the  horses  and  commenced  giving  them 
water,  which  he  dipped  from  the  river,  and 
whilst  thus  engaged  one  of  the  horses  became 
restive,  and  soon  afterward,  and  before  the 
boat  reached  the  opposite  shore,  the  team  ran 
out  of  the  boat  into  the  river,  the  driver  being 
carried  with  them  in  his  efforts  to  stop  them  ; 
it  was  held  that  the  coach  and  horses  were  in 
the  possession  of  the  ferryman,  who  was  re- 
sponsible for  the  damages  ;  lb. 

19.  Same:  Express  company :  Connecting 
lines:  Loss  of  monny.  It  one  express  com- 
pany receive  money  to  be  transported  to  a 
certain  point,  and  then  transfer  the  package 
to  another  company  to  be  by  it  transported 
to  its  destination,  this  creates  an  obligation 
on  the  part  of  the  last  company  to  the  owner 
of  the  money  to  carry  out  the  contract  made 
viith  him  by  the  first  company.  The  shipper 
in  inch  case  has  his  election  to  proceed 
a^iiinst  either  company.  And  m  such  case 
iT  the  money  be  lost,  the  possession  by  the 
U^t  company  of  the  envempe  in  which  the 
money  was  enclosed  and  delivered  to  the  first 
cumpany  is  strong  proof  that  the  last  com- 
piLiiy  received  the  money,  and  it  will  not  be 
error  for  the  court  to  instruct  the  jury  that 
Kucb  possession,  when  proven,  is  a  fact  from 
which  they  may  infer  the  last  company  re- 
ceived the  money.  And  if  the  last  company 
a[i  point  an  agent  to  investigate  the  loss,  this 
ia  a  circumstance  also  which  the  Jury  may 
consider  in  determining  the  question  whether 
that  company  received  the  money,  and  the 
court  may  so  instruct  the  jury ;  SoiUhem  Ex- 
prtm  Co.  V.  Thornton,  41  M.  216. 

20.  Liability  for  slave  affreight.  When 
a  fllave  is  lost  from  the  insufficiency  of  the 
boat  on  which  he  is  transported,  the  carrier  is 
liable  as  in  case  of  other  chattels ;  but  when 
the  question  is,  as  to  whether  the  carrier  has 
taken  due  care  of  the  slave,  then,  because 
the  slave  has  intelligence  and  locomotion,  the 
carrier  will  be  responsible  only  as  a  carrier 


of  passengers ;    Richards  v.    Paqua,  6    C. 
792. 

III.    Liabilities  and   Daties  as  to  Passen- 
gers. 

21.  Must  stop  and  take  on  passengers  ac- 
cord'ng  to  public  notice.  A  conimon  carrier 
is  liable  to  an  action  of  tort,  as  for  breach  of 
a  public  duty,  when  he  fails  to  stop  and  take 
on  a  passenger  at  a  place  which  he  has  desig 
nated  in  a  public  notice  as  a  stopping  place 
for  the  reception  of  passengers ;  and  such  lia- 
bility may  be  enforced  by  any  person  injured 
by  the  failure  to  stop,  and  who  trusted  and 
acted  on  the  faith  of  such  notice  without  any 
consideration  moving  from  him  to  the  carrier. 
Thus,  if  public  notice  be  given  by  a  steam- 
boat owner  that  he  will  stop  his  vessel  at 
a  particular  place,  on  aparticular  voyage,  to 
take  on  passengers,  and  a  person  relying  on 
that  repairs  to  the  place  with  a  view  of  get- 
ting on  board  as  a  passenger,  and  the  boat 
fails  to  Slop,  the  carrier  is  liable  for  the  dam- 
age ;  Heirn  v.  McCaughan,  3  G.  17. 

22.  Excuse  in  such  case.  And  it  is  no  ex- 
cuse for  the  carrier's  failure  to  stop  in  such  ' 
case,  that  he  was  under  an  obligation  as 
carrier  of  the  United  States  Mail, to  proceed 
without  further  delay  in  order  to  deliver  the 
mail  in  time;  he  being  under  inconsistent  ob- 
ligations is  no  excuse  for  a  failure  to  per- 
form either.  lb. 

23.  Liability  for  exemplary  damayes.  If, 
in  such  case,  his  failure  tu  stop  was  wilful  or 
capricious,  he  will  be  liable  to  exemplary 
damages.  Tb. 

See  Railways,  50  to  57. 

24.  Mast  put  offpassen  gers  ai  p  roper  place. 
And  he  musi  stop  and  put  off  the  passengers 
ai  the  proper  place,  and  if  he  fails  to  do  po 
he  will  be  liable  for  exemplary  damages ;  N. 
0.,  J.  &  G.  R  R.  Co.,  V.  Hurst,  7  G.  660. 

See  Railways,  42  to  45. 

25.  Liability  of  Railways  as  to  passeU' 
gers. 

See  Railways.  43  to  49. 

26.  Liability  for  baggage  of  passengers. 
Common  carriers  are  not  liable,  as  for  loss 
of  a  passenger's  baggage,  for  any  article 
though  placed  with  his  baggtige,  which  is  not 
transported  to  supply  any  want  of  the  travel- 
ler as  such,  on  his  journey,  and  not  made 
known  to  the  carrier  or  his  agent  as  not  bag- 
gage, nor  paid  for  as  freight,  but  which  was 
put  aboard  of  the  conveyance  by  the  passen- 
ger as  baggage  simply,  and  so  treated  by 
himself  on  the  journey.  A  reasonable  amount 
of  baggage  by  common  usage  is  deemed  to  be 
included  in  the  fare  of  the  passenger ;  but  this 
privilege  must  not  be  abused  by  including  as 
baggage  articles  not  within  the  scope  of  the 
terms  or  intent  of  the  parties.  The  baggage 
includes  what  is  reasonably  necessary  and 
convenient  for  the  use  of  the  passenger;  and 
such  as  is  usually  carried  by  travellers,  and 
embraces,  besides  wearing  apparel,  money 
for  defraying  the  expenses  of  tne  journey,  a 
few  books  for  reading,  a  lady's  jewelry,  u 
watch,  fishing  tackle,  a  gun  and  a  pair  of  pis- 
tols ;  but  it  does  no  include  merchandise  or 
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watches,  or  clothing?  not  belonplnpr  to  the  pas- 
senger, but  carried  bf  him  for  others  not  pas- 
sengers ;  Mtsa,  Cm.  R.  R.  Co.  v.  Kennedy, 
41  M.  671;  N.  O.  J.  ^  G.  N.  R.  R.  Co.  v. 
Moo'e,  4()  id.  39. 

And  the  amoant  of  recovery  in  snch  case 
is  the  value  of  the  bagjj^ge.  and  not  what  it 
cost  the  passenger  to  replace  it ;  nor  does  it 
embrace  attorney's  fees  in  the  suit  to  enforce 
the  liability ;  N.  0.  J„  ^c,  v.  Moore,  tnipra  ; 
nor  can  the  traveller  recover  his  expenses  in- 
^rred  in  searching  for  the  lost  baggage ;  if. 
^'  R.  R.  Co.  V.  Kennedy,  supra, 

rV.    AotioxiB  Against 

27.  Nature  of.  An  action   against  a  com- 

"|oo  carrier,  for  a  breach  of  duty  in  failing  to 

^Pat  a  particular  place  and  take  on  a  pas- 

p^g^r,  according  to  previous  public  notice,  is 

/t>ODded  on  tort ;  and  so  of  an  action  for  dam- 

"^es  occasioned  by  his  failure  to  put  off  the 

P«8sen|f  ep  at  the  proper  place ;  Heim  v.  Mr- 

^««^Aa^,  3  u.  17 .    jv:  0.  J.  A-  G.  N.  R.  R. 

^o.v.  Burd,  7  G.  660. 

I  ^<^iJilruction  of.  And  in  such  a  case, 
unless  It  very  clearly  appear  that  the  action 
IS  rounded  on  a  special  contract,  it  will  be 
29  J^  to  be  founded  in  tort;  Id. 
^^'  Action  for  loss  of  baggage.  An  action 
rfJr*  f®  of  baggage  against  a  common  car- 
ner.  anless  the  contrary  clearly  appear,  is 
^/'"^/^^ed  as  founded  on  a  contract;  Miss, 
t^   /?.  JJ.  Co.  v.  Kennedy,  41  M.  671 ;  N. 

^  *      -^9  to    punitory    damages    against 
comnvcm  tamers  ^  ^       ^ 

bee    1>AMAGKS,  15,  16,  18.  20.  21. 

gammon  ^hw. 

Se^  Ctbcuit  Court. 

oiom        ^^^^  ^^*^  •  -^<*^^«  ^^  repeal.    The 

^n  tbj**^    **^  ^^  England,  though  recognized 

^e  U^^^nstitution  of  this  State  as  a  part  of 

A  ^^^  \&n6,  is  subject  to  be  altered 

m  te\iealed  at  the  will  of  the  Legislature ; 
JJOona/i*  Case,  1  S.  &  M.  562.  It  forms  the 
y^^i»  of  our  jurisprudence,  and  remains  in 
force  until  repealed,  or  modified  by  statute ; 
Hemingway  v.  ScalA,  42  M.  1.  So  far  as  it 
is  applicable  to  our  circumstances  and  is  not 
changed  by  statute,  it  is  the  law  of  the  Stale, 
and  courts  will  construe  strictly  statutes 
passed  in  derogation  thereof,  assuming  that 
the  Legislature  did  not  intend  to  change  it. 
further  than  it  has  expressed  an  intention  to 
do  so;  Holman  v.  Bsunttt.  44  M.  322. 

2.  Extent  of  its  force  in  this  State.  But 
the  rules  of  the  common  law  are  not  all  in 
force  in  this  State,  but  only  such  as  are 
adapted  to  our  institutions  and  circum-» 
stances,  and  are  not  repealed  by  the  Legis- 
lature, or  varied  by  usage,  which  supersedes 
them;  hence,  that  rule  which  requires  the 
owner  of  cattle,  horses,  &c.,  to  keep  them  in 
M  enclosure,  is  not  in  force  in  this  Slate, 
not  being  adapted  to  a  State  whose  popula- 
tion is  not  dense,  and  in  which  there  are 
Iwge  tracts  of  unenclosed  land,  suitable  for 
Pasturage,  upon  which  the  people  have  always 
been  accustomed  to  depasture  their  cattle; 
8 


Vickshurg  Sf  Jackson  R.  R.  Co.  v.  Patton 
2  G.  156. 

3.  Not  in  force  where  repugnant  to  our 
constitution.  Principles  of  the  common  law 
unsuited  to  our  condition,  or  repugnant  to 
the  spirit  of  our  government,  are  not  in  force 
here ;  Green  v.  Weller,  3  G.  650.  And  so  if 
they  be  inapplicable  to  our  system  of  juris- 
prudence; Crane  v.  French,  9  0.  503. 

gamnwn  of  ^itstur^. 

See  Trespass.  33;  and  Vickshurg  and 
Jackson  R.  R.  Co.  v.  Patton,  2  G.  156. 

^ampensuHati. 

As  to  the  compensation  that  the  owner  is 
entitled  to  for  the  appropriation  of  his  prop- 
erty to  public  uses,  see  Oonstitutfonal 
Law,  24,  et  seq.  ;  and  Isom  v.  Miss  Cent.  R. 
R.  Co.,  7  G.  300;  Brown  v.  BeaUy.  5  G. 
227  ;  Penrice  v.  Wallis  8  G.  172 ;  N.  0.  J.  Sf 
G.  N.  R.  R.  Co.  V.  Moye,  10  G.  374. 

1.  Offer  to  pay  by  way  of.  An  offer  to 
pay,  if  indulgence  be  granted,  and  if  not, 
that  the  debtor  will  insist  on  his  legal  rights, 
is  a  mere  offer  of  compromise,  and  is  no  waiver 
of  any  defence  which  the  debtor  has,  unless 
accepted ;  Read  v.  McLemore,  5  G.  110. 

See  Evidence,  17.     Consideration,  7. 

^ondition§. 

See  Mutual  and  Dependent  and  Indepen- 
dent (  OVKNANTS. 

1.  Conditions  to  Spanish  graTvts.  But  little 
importance  was  attached  by  the  Spanish 
Government  to  the  performance  by  the 
grantee  of  the  conditions  imposed  by  the 
government  in  making  grants  of  land  in  this 
State,  and  a  subsequent  confirmation  of  the 
grant  by  Congress  is  either  an  admission  that 
the  conditions  have  been  complied  with,  or  a 
waiver  of  their  performance ;  Winn  v.  Cole, 
W.  119. 

2.  Grantor  or  his  heirs  only  can  take  ad- 
vantage of  non-performance.  The  grantor 
and  his  heirs  alone  can  take  advantage  of 
the  non-performance  by  the  grantee  of  condi- 
tions subsequent  annexed  to  the  grant ;  lb. 

3.  Distinction  between  conditions  precedent 
and  subsequent.  There  are  no  technical  or 
appropriate  words  which  always  determine 
whether  a  devise  be  on  condition  precedent 
or  on  condiiion  subsequent;  but  it  is  a  ques- 
tion of  intention  on  the  part  of  the  testator. 
If  the  language  show  that  the  act  on  which 
the  estate  depends  must  be  performed  before 
the  estate  can  vest,  the  condition  is  of  course 
precedent,  and  unless  it  be  performed  the 
devisee  can  take  nothing.  If,  on  the  con- 
trary, the  act  does  not  necessarily  precede 
the  vesting  of  the  estate,  but  may  accompany 
or  follow  it,  the  condition  is  subsequent ;  and 
to  determine  this  question,  reference  is  had 
not  only  to  the  particular  clause  making  the 
devise,  but  to  the  whole  will,  and  the  circum- 
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stances  snrronDdlog  the  testator ;  Burnett  v. 
Strong,  4:  CllQ. 

4.  Same :  Case  in  judgment.  The  testator 
provided  in  his  will  that  his  brother  *' shall 
have  a  plaDtation  and  slaves  formerly,  owned 
by  the  devisee,  and  now  in  his  possession,  on 
his  paying  all  that  he  owes"  the  testator, 
*'ana  also  on  his  paying  a  debt"  the  testator 
"owes  a  bank  on  account  of  the  property." 
He  then  directed  that  his  brother  "shall 
have  "  whatever  might  be  realized  out  of  cer- 
tain suits  and  judgments.  It  was  shown  by 
extrihsic  proof  that  the  testator  had  bought 
this  property  at  a  sale  under  executioTi  against 
his  brother,  and  that  the  use  and  possession 
of  it  were  the  principal  means  the  devisee 
had  of  paying  tne  def)ts  he  was  required  by 
the  will  to  pay.  No  other  disposition  was 
made  of  this  property  in  any  other  part  of 
the  will :  HM.  that  notwithstanding,  the  use 
ol  the  words  *•  shall  have,  &c.,  on  his  paying." 
&o.,  indicated  an  intent  that  the  property 
should  not  vesi  till  payment ;  yet  taking  the 
whole  will  together,  and  the  circumstances 
surrounding  the  testator  and  the  devisee  "at 
the  time  the  will  was  made,  it  was  the  evident 
intention  of  the  testator  that  the  property 
should  vest  at  once,  and  that  the  debts  the 
devisee  was  to  pay  were  a  mere  charge  on 
the  estate  devised  to  him ;  Ih. 

5.  Courts  liberal  as  to  conditions  in  ca^es 
of  wills.  The  courts  have  shown  no  disposi- 
tion to  apply  the  strict  rules  applicable  to 
conditions  precedent  in  covenants  and  other 
contracts,  to  wills,  and  have  looked  rather  to 
the  circumstances  of  the  bequest,  and  the 
nature  and  object  of  the  condition,  rather 
than  to  the  strict  words,  so  as  to  give  to  the 
devisee  the  benefit  of  the  testator's* bounty; 
Jb. 

6.  Condition  subsequent:  Beqvest  over. 
When  the  will  ffives  a  preseul  estate  io  the 
devisee,  to  be  defeated  on  his  failure  to  per- 
form certain  acts  therein  required  of  liim, 
such  performance  is  a  condition  subsequent ; 
nor  is  this  changed  by  the  fact  that  the  estate 
is  limited  alternately  to  another  on  failure  of 
the  original  letateje  or  devisee  to  perform 
the  condition ;  Cheairs  v.  Smith.  8  G.  640. 

7.  Case  of  condition  precedent :  Uncertain 
condition.  Thf  testatrix,  by  the  second 
clause  of  her  will,  devised  *'the  whole  of  her 
estato,  both  real  and  personal,  to  her  execu- 
tors, for  the  use  of  her  children,  P.  and  P.," 
and  "  subject  to  such  charges  as  sh«  should 
make  thereon,  giving  the  executors  the  power 
to  sell  any  of  the  properly  iu  their  discretion ; 
*aud  she  directed  that  her  estate  should  be 
"  kept  together  until  her  debts  were  all  paid." 
Tl  e  fourth  clause  in  the  will  is  as  follows: 
"  And  as  my  son  P.  seems  to  be  of  a  dissi- 
pa  ed  and  extravagant  disposition,  it  is  my 
will  that  my  executors  do  not  allow  him  any- 
thing more  than  for  necessary  clothing,  food, 
and  doctors'  bills  while  under  the  a}>e  of 
twenty-one  years;  and,  furthermore,  if  my 
son  P.  will  go  to  some  college,  and  by  appli- 
cation will  acquire  a  good  practical  education, 
and  by  good  conduct  and  steady  habits  until 
the  age  of  twenty  four^  it  is  my  will  that  my 


estate  be  equally  divided  between  my  chil- 
dren  ;  but  if  my  son  continue  in  his  wild,  ex- 
travagant, dissipated  habits,  my  daughter  F. 
is  to  inherit  all  my  estate,  allowing  to  my 
son  $300  per  annum.'* 

By  the  fifth  clause  she  directed  that  in  the 
event  of  her  daughter's  marriage,  her  portion 
of  the  estate  should  be  secured  to  her  and 
her  children,  so  that  they  might  not  come  to 
want ;  and  if  she  died  without  issue,  her  bro- 
ther P.  should  inherit  her  estate ;  and  if  P. 
should  marry,  and  die  without  lawful  issue, 
**  that  such  property  as  he  may  receive  from 
my  (her)  estate  be  equally  divided  between 
his  widow  and  her  daughter  F. ; "  and  finally 
the  testatrix  declared  as  follows:  "My  last 
wish  is  that  though  this,  m^  last  will  and 
testament,  be  not  written  in  strict  legal 
phraseology,  it  may  not  be  the  cause  of  any 
litigation  whatever,  but  be  construed,  as  in- 
tended, to  keep  my  children  from  want  by 
securing  their  property,  so  they  cannot 
squander  it : "  Held, 

1st.  That  the  provision  in  relation  to  P.'s 
acquiring  an  education  and  reforming  his 
habits,  was  a  condition  precedent  to  be  per- 
formed within  the  time  prescribed,  before 
any  interest  in  the  property  would  vest  in 
him. 

2d.  That  the  provision  was  not  void  for 
uncertainty,  and  it  was  not  impracticable  to 
ascertain  whether  he  had  complied  with  it  or 
not. 

3<d.  That  the  period  in  which  P.  was  to  com- 
ply, by  acquiring  the  education  and  reforming 
tiis  habits,  was  up  to  his  arrival  at  the  age  of 
twenty.four  years  and  if  he  failed  up  to  that 
time  to  perform  it,  the  whole  of  the  estate 
vested  io  his  sister  F.,  subject  to  a  charge  in 
P.'s  favor  of  $30U  per  annum ;  West  v.  Moore, 
8  G.  114. 

8.  Same :  Effect  of  incomplete  sentence. 
The  incomplete  sentence  in  tne  foregoing — 
printed  in  italics — did  not  vitiate  the  condi- 
tion, as  the  testator's  intention  was  plain ;  lb. 

9.  Bequest  a  charge  and  a  condition  subse- 
quent: Case  in  judgment.  A.  devised  cer- 
tain slaves  to  B.,  upon  condition  that  a  spe- 
cified sum  of  money  should  be  paid  to  certain 
children  annually,  and  upon  their  arrival  at 
majority,  that  a  certain  other  sum  be  paid 
them.  B.  having  accepted  the  devise,  it  was 
held  that  his  estate  was,  upon  condition  sub- 
sequent, but  that  the  bequest  to  the  children 
was  a  charge  upon  the  slaves,  and  a  lien  ex- 
isted on  them  for  its  payment;  Becky.  Mont- 
gontery.  1  H.  39. 

\0.  Grant  on  condition  subsequent.  Con- 
ditions subsequent  are  not  favored  in  law, 
and  are  construed  strictly,  because  they  tend 
to  defeat  estates,  and  the  courts  will  not  con- 
strue a  grant  as  being  on  condition  subse- 
quent, unless  the  condition  be  in  express 
terms,  or  arises  by  necessary  implication; 
Gadherry  v.  Slteppard,  o  C  2t»3. 

11.  Repugnant  to  grant.  It  is  a  cardinal 
rule  of  construction,  that  conditions  are  not 
to  be  sustained  when  they  are  repugnant  to 
the  estate  gr..nted,  or  infringe  upon  the  essen- 
tial enjoymetit   and   independent  rights    of 
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propertj,  or  tend  manifestly  to  pablic  incon- 
venience; lb. 

12.  Same:  Case  in  judgment.    The  Legis- 
latare  passed  an  act  locatiog  the  county  seat 
of  ITazoo  county,  and  appointing  commission- 
ers who  were  authorized  lo  accept  grants  of 
land  for  the  purpose  of  establishing  a  perroa* 
nenl  seat  of  justice  for  the  county,  which  was 
to  be  called  Benton,  and  in  the  act  it  was  de- 
clared that  the  title  to  the  land  so  granted 
should  be  valid  to  the  commissioners  for  and 
on  behalf  of  the  county,  to  all  intents  and 
pprposes,  and  full  power  was  given  them  to 
divide  the  land  into  lots,  and  dispose  of  the 
lois  for  the  benefit  of  the  county.     The  plain- 
tiff conveyed  the  land  in  controversy  to  these 
commissioners  by  deed,   "as  commissioners 
to  locate  a  seat  of  justice  for  Yazoo  county, 
the  same  being  for  the  use  and  benefit  of  the 
town_  of  Benton,   to  have  and  to  hold  the 
premises  aforesaid  unto  the  said  commission- 
ers, for  the  use  aforesaid,  their  heirs  and  as- 
s'gns  forever."    The  commissioners  accepted 
^"e  grant,  and  located  the  court  house  on  it, 
«Da   sold  most  of  it  in  town  lots,  and  after- 
'fards  the  Legislature  passed  another  act,  re- 
moringr    the  county  seat  from  Benton  to  Ya- 
J^^^itj:  Held,  that  the  provision   in   the 
J^d,   taken  in  connection  with  the  act  of  the 
^f^slt^t^ure  first  above  named,  might  possibly 
onf  ^  ^   forfeiture  of  the  land  yet  undisposed 
..    ^  the  commissioners,  upon  the  removal  of 
..     /r^^nty  seat,  but  as  to  such  as  was  sold, 
J  -^^t;le  was  good  in  the  grantees,  and  that 
{ljj^^^iQ*8  could  not  recover,  for  the   reason 
voulcJ^*  construction  contended  for  by  them 
depr'    .defeat  the   object    of   the  grant,   by 
mi\^  ^^»ig  the  commissioners  of  the  power  to 
ofth^  ^ood  titles,  and  thereby  depriving  them 
toVV^^  power  to  raise  means  to  build  the  court 
^^^^  which  was  the  object  of  the  grant ;  75. 
\^-    Performance  of  condition  precedent 
i(y^^cc««ary.    A  party  claiming  the  benefit  of  a 
^ootract  containing  conditions  precedent  on 
Ijis  part,  must  plead  and  prove  performance 
of  the  conditions  as  required  by  the  contract; 
Fu/fcs  V.  House,  6  S.  &  M.  4ii4. 

U.  Impossible  conditions.    See  Condition, 
1,8. 

^onditiomt  J^;r/f 

1.  What  property  svhject  to.  Personal  as 
▼ell  as  real  prtiperiy  is  the  subject  of  a  con- 
ditional sale ;  Mount  v.  Harris.  1  S.  &  M.  185. 
,  2.  Condition  <w  to  title  on  payment :  LiabiU 
%  for  vendee^s  drbts :-  Case  in  judgment, 
I'roperty  sold  upon  condition  thai  the  title 
shall  not  vest  in  the  vendee  until  payment  of 
tbe  purchase  money,  remains  the  property  of 
the  seller  until  the  condition  is  complied  with, 
aud  though  possession  be  delivered  to  the 
^^•Ddee,  it  is  not  liable  for  his  debts,  after  the 
condition  has  failed  and  the  contract  has  been 
rescinded;  Mount  v.  Harris,  1  S.  &  M.  185. 
|*Qt  if  it  remain  in  possession  of  the  vendee 
'or  three  year*,  without  any  registraiion  of 
jeodor'g  title,  then,  by  the  third  section  of 
[he  statute  of  frauds  (H.  &  H.  371),  it  will 
^.liable  for  the  vendee's  debts;  Lewis  v. 
t^'^wcr,  3  fc).  &  M.  560. 


3.  Same,  Where  the  bill  ofsale  by  the  vendor 
recited  that  the  vendor  *'  trades  "  to  vendee 
a  slave  for  $900,  which  vendee  is  to  pay  by 
a  day  stipulated,  "or  return  the  negro,"  and 
at  the  same  time  the  vendee  executed  a  note 
to  vendor,  promising  to  pay  the  S900  by  the 
day  fixed,  *•  or  return  the  negro  ;"  it  was  held 
that  the  sale  was  conditional  and  not  abso- 
lute, and  the  property  and  right  of  the  slave 
remained  in  the  vendor  till  payment ;  Mount 
v.  Harris,  1  8.  &  M.  185. 

4.  Same :  Not  converted  into  mortgage  by 
voluntary  promise  of  vendee  to  allow  redemp' 
tion.  A  transaction  by  which  an  absolute 
bill  of  sale  is  made  of  a  chattel,  and  an  order 
given  by  vendor  for  its  immediate  delivery 
to  the  vendee,  who  gives  his  note  for  the 
balance  of  the  purchase  money,  payable  when 
delivery  is  made,  is  not  converted  into  a 
mortgage,  by  the  vendees  voluntary  giving  to 
the  vendor,  after  the  close  of  the  transaction, 
an  instrument  in  writing,  allowing  him  to 
redeem  by  a  repayment  of  the  purchase 
money  by  a  given  time.  This  instrument  at 
most  made  it  only  a  conditional  sale ;  Harmon 
V.  ShoH.  8  S.  &  M.  433. 

4a.  Same.  W.  sold  a  slave  to  B.  for  $350 ; 
and  B.  agreed  that  W.  might  redeem  by  pay- 
ing $400  by  a  day  specified.  After  tnis  day 
had  elapsed,  B.  gave  W.  $150  more  and  took 
a  bill  of  sale  from  W.  and  his  wife,  and  at  the 
same  time  told  W.  if  he  could  sell  the  slave 
for  more  money,  he  should  have  the  benefit  of 
it.  On  the  same  day  W.  found  a  purchaser  of 
the  slave  at  an  advance  of  $25,  who  puid  B. 
the  purchase  money,  and  B.  surrendered  his 
bill  of  sale.  Between  this  and  the  first  sale  to 
B.,  a  judgment  was  rendered  against  W.,  and 
an  execution  from  it  afterwards  levied  on  the 
slave :  Held^  that  the  first  sale  was  absolute — 
the  privilege  of  redemption  being  a  mere  gra- 
tuity ;  and  that  if  the  ri^ht  to  redeem  were  a 
matter  of  contract,  the  judgment  was  a  lieu 
merely  on  the  right  of  W.  to  redeem,  which 
was  lost  by  the  failure  to  exercise  it  within 
the  time  specified;  Goodmun  v.  Burford^ 
10  S.  &  M.385. 

5.  Savne:  Where  defeasance  is  cot empor a- 
neous  with  and  part  of  the  contract  of  sale. 
But  where  an  absolute  bill  of  sale  is  maiie, 
and  at  the  same  time  the  vendee  execute  a 
writing,  which  makes  the  entire  transaction 
either  a  mortgage  or  a  conditional  sale,  courts 
are  inclined  to  construe  it  a  mortgage,  if  it 
can  consistently  be  done.  Hence,  where  a 
bill  of  sale  of  slaves  was  executed  by  a  debtor 
to  his  creditor,  absolute  on  its  face,  the  con- 
sideration being  the  amount  of  the  indebted- 
ness of  vendor  to  the  vendee,  and  at  the  same 
time  the  latter  executed  an  instrument  to  the 
vendor,  in  which  two  years  were  allowed  the 
vendor  •*  to  redeem"  the  slaves  upon  his  pay- 
ing the  '*  like  sum"  to  vendee  ;  and  in  which 
it  was  also  provided,  that  the  vendee  was  not 
bound  to  redeliver  the  slaves  unless  payment 
were  made  within  the  two  years ;  but  on  the 
contrary,  on  failure  of  payment,  the  vendee 
was  to  have  the  slaves  as  his  absolute  prop- 
erty ;  it  was  held  that  the  transaction  was  a 
mortgage  and  not  a  conditional  sale,  and  that 
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on  a  bill  to  redeem  the  vendee  wnp  liable  for 
hire  ;  Ba'fnes  v.  Holcomb,  12  S.  &  M.  306. 

6.  Same :  Effect  of  word  "  redf^em  "  tn 
defeasance.  In  construing  such  a  transnction 
the  use  of  the  word  *•  redeem  "  in  the  defeas- 
ance, instead  of  the  word  '*  repurchase."  is  a 
circumstance  to  show  that  the  transaction  is 
a  mortjrage ;  lb. 

7.  DistiitcJion  between  mortgage  and  con- 
ditional sale :  Test  of  mortgage.  The  dis- 
tinction between  a  mortgaire  and  a  conditional 
sale  is,  that  when  the  relation  of  debtor  and 
creditor  still  remains  as  to  the  money  to  be 
used  in  the  re-pnrchase  or  redemption,  the 
tran!>action  is  a  mortjragre ;  otherwise  it  is  a 
conditional  sale;  Hoopes  v.  Bailey.  6  C.  325; 
Magee  v.  Catching.  4  G.  672. 

If  the  sale  be  made  absolutely  and  in  pay- 
ment of  a  pre-existing  debt,  and  the  pur- 
chaser at  the  same  time  give  the  seller  the 
privilege  of  repurchasing  at  the  siime  price 
by  a  stated  period,  this  will  not  be  a  mort- 
gage, as  the  transaction  shows  that  it  was  not 
II  security  for  a  debt,  but  the  payment  of  it; 
Ma^on  V  Moody,  4  C.  184. 

8ee  MoRTOAOR,  14. 

8.  Same :  Case  in  judgment.  A  debtor 
caused  land,  of  which  he  was  the  equitable 
owner,  to  be  conveyed  by  his  trustee  holding 
the  legal  title,  to  the  creditor,  upon  an  agree- 
ment that  the  land  was  to  be  the  property  of 
the  creditor  until  the  debtor  should  redeem 
or  refund  the  money ;  but  the  agreement  was 
that  the  debt  should  bo  absolutely  extin- 
guished by  the  conveyance :  Held  that  this 
was  a  conditional  sale,  and  not  a  mortgage, 
and  that  the  right  to  repurrhase  must  be  ex- 
ercised within  the  time  limit <*d.  or  it  would  be 
lost;  Hoopes  v.  Bailey, supra. 

9.  Same:  Case  in  judgment.  C,  under  an 
agreement  with  M.  and  his  creditor,  purchnsed 
M.'s  property  at  a  trust  sale  thereof,  for  M.'s 
benefit,  and  executed  his  own  note  to  the 
creditor  for  M.'s  debt,  and  in  satisfaction  of 
it;  M.  went  into  possession  of  the  slaves 
under  an  agreement  that  he  would  work  them 
and  pay  the  note  of  C. ;  but  M. soon  afterwards 
desiring  to  remove  to  Texas  delivered  the 
slaves  to  C,  who  thereupon  executed  an 
instrument  in  writing,.in' which  he  recited  the 
purchase,  and  that  he  had  given  his  note 
therefor,  for  $0  360,  and  agreeing  whenever 
M.  shoufd  pay  said  sum  to  him  or  his  execu- 
tors, that  he  would  *•  transfer"  his  right  and 
title  to  him,  and  also  enjoining  it  upon  his 
legal  representatives  in  ca^^e  of  his  death  to 
do  the  same  upon  payment  to  them.  Fifteen 
years  afterwards  M.  filed  his  bill  to  redeem : 
Held,  that  the  transaction  was  a  conditional 
sale  and  not  a  mortgage,  and  that  as  no  time 
was  limited  for  the  re-purchase,  the  law  was, 
that  it  should  be  done  within  six  years,  the 
period  prescribed  by  the  statute  of  limitations 
for  barring  suits  for  the  recovery  of  slaves 
held  adversely;  Magee  v.  Catching,  supra. 

10.  Whether  a  gift  or  conditional  sale: 
Case  in  judgment.  An  administrator  made 
a  deed  of  gitt  nf  slaves  to  the  minor  distribu- 
tees of  the  estate,  expressing  it  to  be  for  the 
consideration  of  love  and  affection;  but  on 


the  condition  that  the  gift  was  not  to  vepf, 
unlefis  the  guardians  of  the  donees  would 
release  him  from  liability  as  administrator, 
on  account  of  the  donees'  interest  in  the 
estate;  a  guardian  was  appointed  for  the 
donees,  and  he  refused  to  make  the  release, 
but  took  a  mortgage  from  the  administrator 
on  the  slaves  to  secure  that  debt  to  the 
donees.  There  never  was  any  delivery  under 
the  deed  of  grift :  Held,  that  the  deed  was  a 
conditional  sale,  and  that  the  release  of  the 
erantor  in  th»*  deed  was  a  condition  prece- 
dent  to  the  vesting  of  the  property  m  the 
grantees,  and  that  the  deen  could  not  be 
treated  as  a  gift,  as  there  was  no  delivery 
under  it ;  Lusk  v.  McNamee.  2  C.  58. 

£anfederaf^  fronts. 

See  CONFKDERATR   StaTKS. 

1.  Contracts  based  en  Confederate  money 
are  valid.  See  Confrdrbatr  States,  1. 

2.  Contracts  payable  in  Confederate  cur- 
rency :  Presumpticm  as  to.  All  contracts  made 
between  the  1st  of  May.  1862.  and  Ist  of  May, 
186.5.  are  by  statute,  in  this  State,  presumed  to 
be  payable  in  Confederate  money,  and  it  is 
the  duty  of  the  courts  here  to  give  effect  to 
the  statute;  Hprrod  v.  Davis,  43  M.  102; 
Covmn  V.  McCutchen,  lb.  207;  Mezeix  v. 
McGraw.  44  M.  100  ;  and  it  will  be  error  to 
render  judgment  by  default  for  the  amount  of 
such  a  contract ;  a  writ  of  inquiry  should  be 
awarded,  so  that  the  value  of  the  Confederate 
States  money  at  the  time  and  place  of  the 
contract  should  be  ascertained ;  Cowan  v. 
McCutchen,  supra. 

3.  How  valued.  The  test  of  its  value  is  at 
the  date  of  the  creation  of  the  debt,  and  not 
at  the  time  it  fell  due,  and  the  value  should 
be  measured  by  legal  tender  United  States 
treasury  notes  and  not  by  go'd;  Gray  v. 
Harris  4'^  M.  421. 

4.  Right  of  agent  to  receive  Confederate 
money.  An  agent  intrusted  with  notes  paya- 
ble in  United  States  currency  for  collection, 
has  no  right  to  receive  payment  in  Confed- 
erate States  treasury  notes,  and  if  he  do,  he 
will  be  liable  for  the  damages  thereby  occa- 
sioned ;  Mangum  v.  Ball,  43  M.  288. 

^onftdtrnt^  §iatt§. 

1.  Legality  of  contracts  founded  on  Con- 
federate States  treasury  notes.  Whether  the 
original  issue  of  Confederate  treasury  notes 
was  illegal  and  void;  Quceref  But  conced- 
ing that  it  was,  this  original  taint  of  illegality 
in  their  issuance  would  not  make  any  subse- 
quent dealing  of  the  people  in  them  void;  but 
any  transaction  between  private  parties  based 
on  them  would  be  good  and  valid,  if  such  trans- 
action were  not  made  with  the  intent  to  aid 
the  Confederate  States  in  their  struggle  for 
independence.  The  rule  on  this  subject  is, 
that  where  the  contract  grows  immediately 
out  of,  and  is  connected  with  an  illegal  or 
immoral  act,  it  is  invalid,  but  if  the  promise 
be  unconnected  with  the  illegal  act  and 
founded  on  a  new  consideration,  it  Is  not 
tainted  by  the  illegal  act,  though  it  be  in 
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reference  to  the  subject  matter  of  the  illegal 
t^ct,and  that  be  knowD  to  the  promisee,  and 
althoQj^h  he  was  the  contriver  of  the  illegal 
«ct ;  Green  v.  Stzer,  40  M.  5  ^0  ;  S.  P.,  McMath 
V.  Johnson,  41  M.  439  ;  Beauchamp  v.  Cornr 
>r/,  42  M.  94;  Frazer  v.  Robinson,  lb.  121. 
2.  Status  of    Confederate  States:    Tlieir 
potvtr  and  auihority.  Whtttever  may  have 
oeeo   the  constitutional  and  legal  status  of 
the  Confederate  States,  it  is  true  they  were  a 
b«i liferent  power,  exercising  sovereignty,  and 
the  functions  of  government,  and  the  people 
within  the  limits  in  which  they  exercised  their 
authority,  were  bound  to  submit  to  them  and 
\\ife  \aw8  they  imposed  and  a  conformity  to 
tWftjB  laws  by   the  people  in  their  private 
dealiogriaod  contracts  with  one  another,  is  to 
^  held  as  good   and  valid,  after  the  over- 
throw of  the   Confederate  States;   the  war 
haviu^  been  waged  by   the   United    States 
^W/nst  tj>e  political  status  of  the  Confederate 
States,  and  not  against  the  private  rights  and 
property  of  the  individual  citizen  ;  76. 

3.    Con/ed^-rate  States,  belligerents :    And 
tf^eir  people  enemies,  not  traitors.  During  the 
wte  War  between  the  States,  all  the  people 
^Qth  of  the  Confederate  lines,  whatever  their 
persoDal  views  may  have  been,  were  held  and 
treated  by  the  United  States  as  enemies,  and 
tneir  property  liable  to  seizure  and  confisca- 
Y'^  *nd  the  territory  taken  by  the  Federal 
•orces  as  they  advanced,  was  considered  as 
p^^^ered  territory.     The  occupation  by  the 
not  ^^^^  forces  of  Confederate  territorv  did 
t  .  ?^  instanti  change  the  relation  of  the  in- 
:    .*^ms  from  that  of  enemies  to  that  of  sub- 
l^?  of  the  United  Stales.    This  could  only 
g^  P^e  by  an  occupation  which  had  contin- 
ueQi^oog  enough  to  be  considered  as  perma- 
iSi  \u      A  recent  occupation,  which  turned  out 
^^    end  to  be  permanent,  would  not  on 
ft^o^ijt  of  the  subsequent  permanency  have 
VV®  effect,  while  it  was  still  recent,  of  chang- 
\og  the  relation.    On  the  fall  of  New  Orleans 
^0  May.  1862,  the  relation  was  not  changed 
\}j  the  lapse  of  six  days,  from  the  date  of  the 
occapation,   though    the    occnpation    after- 
wards ripened  into  a  permanent  possession  ; 
Murrell  v.  Jones,  40  Miss.  56^  (citing  Mr, 
Alexander's   Cotton   Case;    TJie    Venice,  2 
W(]Jlace,  2.78 ;  The  Circassian,  lb.  1H5). 

4.  Slime,  And  until  this  relation  was 
changed  bv  an  occupation  actually  continued 
for  a  sufficient  length  of  time,  to  make  it 
permanent,  the  people  were  not  entitled  to  the 
protection  of  the  laws  of  the  United  States, 
nor  subject  to  them ;  but  the  larws  in  force 
when  the  occupation  took  place,  remained 
(including  even  those  which  were  of  a  hostile 
character  to  the  United  States).  Hence,  a 
contract  made  in  Confederate  money,  during 
such  occupancy,  whilst  it  was  yet  but  tem- 
porary, not  having  ripened  into  permanency, 
would  be  as  valid,  as  if  made  when  the  Con- 
federate States  had  undisputed  sway  ;  lb, 

5.  Laws  of  conquered  remain  in  force, 
^ntU  changed  by  conqueror.  Moreover,  the 
Mle  of  the  law  of  war,  which  allows  the  an- 
cient laws  to  remain  in  force  among  a  con- 
quered people  uotii  the  same  are  changed  by 


the  conqueror,  would  uphold  such  a  contract 
when  made  after  conquest,  and  before  any 
change  in  the  laws  was  made,  and  especially 
would  this  be  so.  when  the  military  authori- 
ties of  the  conqueror,  expressly  permitted 
th^ir  operation  so  far  as  they  relate  to  any 
particular  contract;  lb. 

6.  Same :  Butler*s  order,  in  New  Orleans, 
about  Confederate  Starts  money.  General 
B.  F.  Butler,  after  the  occupation  of  New 
Orleans  by  the  Federal  forces,  by  express 
order,  allowed  the  circulation  of  Confederate 
treasury  notes,  until  ihe  27th  May,  1862.  As 
the  representative  of  the  conquering  power, 
he  hud  the  right  to  do  this,  and  his  order  had 
the  force  of  law.  and  the  effect  to  make  legal, 
transactions  in  that  currency  during  the  time 
limited  for  its  circulation ;  and  ^e  courts 
of  this  State  will  give  effect  to  contracts  so 
made  in  New  Orleans,  notwithstanding  the 
decisions  of  the  courts  of  Louisiana,  that  they 
are  void,  whyn  made  before  the  fall  of  New 
Orleans  it^to  the  hand.s  of  the  Federals ;  lb, 

7.  Validity  of  legislation  by  SfaJes  com- 
posing the  d'infederate  States.  The  States 
composing  the  Confederate  States  were,  be- 
fore secessiim.  States  de  jure,  and  when  they 
seceded,  they  claimed  to  be  sovereign,  and  to 
have  the  unqualified  allegiance  of  their  citi- 
zens. This  claim  the^  maintained  by  force  of 
arms  for  years,  exercising  during  all  that  time, 
within  their  limits,  all  the  powers  and  rights 
of  government,  and  keeping  expelled  there- 
from the  authority  of  the  United  States'  Gov- 
ernment. The  war  which  ensued  was  a  civil 
war,  and  the  parties  to  it  belligerents.  Dur- 
ing the  war,  the  United  States  had  lost  the 

J)ower  of  protecting  citizens  within  the  Con- 
ederate  States  limits,  and  the  correlative 
duty  of  obedience  on  the  part  of  the  people 
was  thereby  dissolvcdi  The  people  of  the  Con- 
federate States  were  recognized  and  treated 
by  the  United  States  as  enemies,  without  re- 
ference to  their  individual  opinions,  and  they 
were  subject  to  the  power  and  authority  of 
the  hostile  State  and  Confederate  govern- 
ment. The  people  of  the  Confederate  States 
were  not  left  in  anarchy  by  secession  and 
war,  but  the  governments  therein  erected  had 
control  and  power  over  them,  and  the  acts  of 
such  governments  were  valid  and  binding  on 
the  people,  so  long  as  they  existed.  And  after 
those  governments  were  overthrown,  the  laws 
passed  by  them  to  regulate  the  private  afiuirs 
and  rights  of  property  of  the  people  remained 
in  full  force,  so  far  as  they  were  not  incon- 
sistent with  the  Constitution  of  the  United 
States.  Hence,  all  the  laws  passed  by  the 
several  Legislatures  of  the  States  which  com- 
pos«>d  the  Confederate  States,  remained  in 
full  force,  after  the  eatablishment  of  the  au- 
thority of  the  United  States  over  them,  so 
far  as  they  were  not  inconsistent  with  the 
Federal  Constitution ;  HiU  v.  Boyland,  40  M. 
618;  S.  P.,  Buchannan  v.  Smitk,  43  M.  90  ; 
Mister  v.  McLean,  lb.  268. 

8.  Same,  Nor  does  it  change  this  result,  to 
concede  that  the  Ordinances  ol  Secession  ^ere 
void;  for  if  they  were  null  and  void  they 
could  not  have  the  effect  to  abolish  the  States 
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which  nnder  that  view  still  remained  mem- 
bers of  the  Federal  UDion,  and  capable  as 
aiiiih  of  exercising  all  the  powers  of  legisla- 
tion, which  the  States  of  the  Union  were  aa- 
thorized  to  exercise  Nor  does  it  militate 
against  the  validity  of  such  legislation  that 
the  members  of  i  he  State  Legislatures  enacting 
these  laws,  had  not  taken  an  oath  to  support 
the  Constitution  of  the  United  States,  as  pro- 
vided for  in  that  instrument ;  for  that  provis- 
ion is  merely  directory,  and  does  not  have 
the  effect  to  annul  the  official  acts  of  the  offi- 
cers of  the  States  who  failed  to  observe  it. 
And,  moreover,  it  is  a  well  settled  principle  of 
the  common  law,  that  the  acts  of  a  de  facto 
officer  in  possepsion  of  an  office,  and  under 
color  of  title  actually  exercising  its  powers, 
are  good  and  valid  as  to  third  persons  and 
the  public,  however  wrongful  may  be  his  pos- 
session ;  and  this  same  rule  Is  recognized  by 
the  statute,  Rev.  Code  of  1857,  p.  138,  art. 
194;  lb, 

9.  Same.  And  the  validity  of  these  laws,  dur- 
ing the  time  that  the  Confederacy  existed,  is 
maintainable  upon  another  ground,  if  it  be 
conceded  that  the  fro vernment  was  not  lawful. 
In  that  view,  the  Confederate  States,  having 

,  expelled  by  force  the  United  States  Govern- 
ment from  the  country,  would  be  regarded  as 
conquerors  of  the  territory  for  the  time  be- 
ing; and  it  is  a  well  settled  rule  of  interna- 
tional law,  that  the  temporary  conquest  by 
one  belligerent,  of  a  part  of  the  territory  of 
another,  gives  to  the  conqueror  for  the  time 
being,  the  right  to  govern  and  make  laws  for 
the  territory  se  conquered  ;  and  rights  grow- 
in?  under  such  laws,  will  on  the  restoration 
of  the  territory  to  its  rightful  owners  be  re- 
spected, though  the  laws  themselves  will  no 
longer  have  force ;  lb, 

10.  Same:  Force  of  Confederate  legislor 
ti'on  which  is  hostile  to  the  Union.  And  the 
legislation  of  the  Confederate  States,  though 
hostile  to  the  Union,  and  in  violation  of  its 
alleged  paramount  right  of  sovereignty,  be- 
ing the  act  of  a  government  having  force 
and  power  to  enforce  its  decrees,  and  require 
obedience  to  its  laws  is  valid,  so  long  as  the 
authority  of  the  United  States  is  expelled  ; 
and  it  gives  legal  validity  to  all  acts  done  in 
pursuance  of  it,  whilst  it  was  in  force.  Hence, 
an  administrator  is  entitled  to  a  credit  for 
Confederate  State  Treasury  notes  which  he 
collected  and  paid  out  in  taxes  to  the  Con- 
federate States;  and  also,  such  money  paid 
out  in  the  purchase  of  Confederate  State 
bonds,  in  pursuance  of  a  law  of  the  State  al- 
lowing it ;  Trotter  v.  Trotter,  40  M.  704. 

11.  Proclamation  of  the  President  toemun^ 
cifcUe  slaves.  The  abolition  of  slavery  in 
this  State  dates  from  the  Constitution  of 
1865,  and  not  from  the  Ist  day  of  January, 
1863.  the  time  when  President  Lincoln's 
proclamation  abolishing  slavery  went  into 
effect.  That  proclamation  had  no  power  to 
emancipate  slaves  outside  of  the  Federal 
lines;  McMaih  v.  Johnson.  41  M.  439. 

12.  Effect  of  Ordinance  of  Secession  on 
Sta^e  laws  then  in  existence.  The  Ordinance 
of  Secession,  and  the  war  which  followed, 


and  the  occupation  of  the  territory  of  this 
State  by  the  Federal  forces,  did  not  destroy 
the  existence  of  the  State  as  a  sovereign 
State,  de  jure  et  de  facto.  The  laws  exist- 
ing  when  the  ordinance  was  passed,  continued 
in  force,  except  when  changed  by  the  Legis- 
lature of  the  State,  and  a  violation  of  tnese 
laws,  at  any  time  intervening  the  passage  of 
the  ordinance  on  the  9th  of  January,  1861, 
and  the  restoration  of  civil  government  in 
the  Fall  of  1865,  is  punishable  just  the  same 
as  if  secession  had  never  taken  place;  Har' 
lan's  Case.  41  M.  566. 

13.  Power  of  President  of  the  United  States 
to  establish  courts,  ^c,  on  the  overthrow  of 
the  Confederate  Stafes.  On  this  subject,  see 
CoNSTrruTioNAL  Law,  111  to  114;  and  Scott 
\.  Bilger-rt/,  40  M.  119. 

14.  As  to  status  of  Confederate  States^ 
See  further.  International  Law,  10  to  17. 

15.  Contract  for  substitute  in  Confederate 
States  Army.  A  promissory  note  given  in 
consideration  that  the  payee  would  serve  as 
a  substitute  in  the  Confederate  army,  in  the 
late  war.  is  contrary  to  the  public  policy  of 
the  United  States,  and  illegal  and  void ;  Pick- 
ens V.  Eskridge,  42  M.  114. 

Conflict  of  ^m§. 

I.  Force  of  foreign  laws  and  comity x 

II.  Proof  of  foreign  laws 4 

III.  Lex  loci  contractus  et  solutionis 7 

IV.  Assignment  of   commercial   paper^  and  title  to 

personally 17 

V.  Foreign  wills  and  successions 21 

VI.  Foreign  insolvent  laws 35 

VII.  Miscellaneous 38 

I.  Force  of  Foreign  Laws  and  Oomity. 

1.  Foreign  law  has  force  only  by  Comity. 
The  laws  of  a  State  have  not,  ex  proprio  vi- 
gore,  any  extra-territorial  operation;  their 
force  and  effect  in  another  State  depend  en- 
tirely upon  the  comity  of  nations,  of  the 
extent  of  which  each  State  is  the  judge, 
when  rights  claimed  under  a  foreign  law  are 
songht  to  be  enforced  in  its  courts;  Mitchell 
V.  Wells.  8  G.  23.5. 

2.  Extent  of  this  comity.  No  State  is 
bound  by  this  comiiy  of  nations  to  enforce  or 
hold  valid  in  its  courts  of  justice,  any  con- 
tract made  or  act  done  in  a  foreign  State, 
which  is  injurious  to  its  rights,  or  violates  its 
laws,  or  contravenes  its  policy,  or  offends  the 
morals  of  its  people,  or  which  would  exhibit 
to  her  citizens  an  example  pernicious  and 
detestable.  Mitchell  v  Wells,  supra.  S.  P., 
Hinds  V.  Brazealle^  2  H  837 ;  Ivey  v.  Lai' 
land,  42  M.  444.  Nor  will  it  enforce  a  con- 
tract made  elsewhere  by  its  own  subjects  in 
fraud  of  its  own  laws ;  Hinds  v.  BrazeaUe, 
supra.  Nor  will  it  allow  the  lex  solutionis, 
where  the  contract  is  made  in  it  to  be  per- 
formed  elsewhere  to  validate  the  contract,  if 
made  in  fraud  of  its  laws ;  Brown  v.  Nevitt,  5 
C.  801. 

3.  SaTne :  As  applied  to  foreign  wills  dis- 
posing of  personatty.  Every  State  has  the 
right  to  regulate  and  control  all  property, 
real  and  personal,  within  its  limits,  and  to  fix 
the  rules  for  its  transfer  both  inter  vivos  and 
by  testament,  and  each  State  may,  as  to 
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P^perty  (real  or  persooal)  within  its  limits, 
Jj<>pt  or  reject,  in  its  discretion,  the  law  of 
^^  domicile  of  the  testator  in  case  of  a  foreijrn 
yn ;  and  whether  it  adopt  or  reject  the  lex 
^icUit,  dispositions  of  property  in  its  own 
jUDits,  made  as  it  directs,  are  valid  and  bind- 
Mig  everywhere ;  Wdls  v.  Wells,  6  G.  638. 

n.  Proof  of  Foreign  Law. 
4   They  must  be  proven,  Gonrts  do  not 
lake  jadicial  notice  of  foreign  laws,  but  they 
must  be  proven  to  the  court  as  a  fact ;  Mar- 
gin, Atken  ^  Co.  v.  Martin,  Pleaaants  Sf  Co., 
1  8.  &  M.  176;  Henry  v.  Halsey,  ft  S.  &  M. 
573;  ^m;^  v.  Dodge.  4  S.  &  M.  «67  ;  Hemp- 
hiU  V.  Bank  cf  Alabama,  6  8.  &  M.  44 ;  Stew- 
art 7.  Swanzy,  1  C.  602.    And  if  a  contract 
w  made  here  in  violation  of  our  law  (as  in 
case  of  asury.)  but  payable  in  another  State,  the 
coDrt  will  not  presume  that  because  it  vio- 
lates our  law,  it  nlso  violates  the  foreign  law ; 
Martin,  Atken  ^  Co.  v.  Martin.  Pl^a^ants  ^ 
^»  ire,  supra.    Now  by  statute  (Rev.  Code 
or  18.^7,  p.  616.  art.  26)  the  courts  are  re- 
Jk"?^  to  take  judicial  notice  of  the  laws  of 
««  United  States,  and  of  States  of  the  Union 
!"•"  ^territories  of  the  United  States,  and  of 
we  District  of  Colombia. 
.J\  -Pureign  laws:  Hmo proven.  In  general, 
oreig-n   laws  are  reqnirea  to  be  verified  by 
^?**nction  of  an  oath,  but  where  the  law  is 
ntten  it  may  be  proven  by  an  exemplifica- 
^^oder  the  great  seal  of  the  State,  or  by 
j^Py  proved  to  be  t^ue  by  a  witness  who 
„jjj  ^^^fnined  and  compared  it  with  the  orijri- 
gjt^^*'  by  the  certificate  of  an  officer  properly 
^j^^iji^ed  by  law  to  give  a  copy,  the  certifi- 
fore|5^So  being  properly  authenticated.     But 
moat         unwritten  laws,  usages  and  easterns 
T.  iS{*..^**<iinft'*tIy  ^  proven  by  parol ;  Sttwart 
•^a>«y.  1C.502. 
^.  Printed  statute  of  other  States,  By  stat- 
^\e.   Rev.  Code   of  1867,  p.  216,   art.   226, 
l^^ks  containing  the  statutes  of  a  State  or 
'Territory  of  the  Union,  and  purporting  to  be 
printed  by  authority,  are  evidence  of  such 
statutes. 

m.  Lex  loci  oontraotns,  et  solntionig. 
7.  When  lex  loci  contractus  governs.  Where 
a  contract  is  to  be  performed  in  the  same 
State  in  which  it  is  made,  the  law  of  that 
State  groverns;  Brown  v.  Preeland.  6  G.  \Hl ; 
CarroU  v.  Renich.  7  S.  &  M.  798.  And  if  the 
contract  be  void  where  made,  it  will  be  void 
everywhere.  A  contract  based  on  Confed- 
erate money  is  void  by  the  decisions  of  the 
courts  in  Louisiana,  and  will  be  so  held  here 
when  the  contract  is  made  there ;  Ivey  v. 
LaUand,  42  M.  444.  As  to  its  validity  and 
construction  it  is  governed  by  the  law  of  the 
place  where  it  is  made.  There  is  some  dis- 
pute where  a  question  arises  as  to  the  disa- 
bility of  a  married  woman,  whether  we  are  to 
look  to  the  law  of  the  matrimonial  domicile, 
or  of  the  actual  domicile  of  the  wife,  when  she 
made  the  contract,  or  the  law  of  the  place 
where  the  contract  was  made ;  but  the  weight 
of  authority  is  in  favor  of  the  matrimonial 
domicile ;  Partee  v.  SUliman,  44  M.  272. 
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8.  Whm  lex  solutionis  governs.  When  a 
contract  is  made  in  one  State  to  be  performed 
in  another,  it  is  as  to  its  nature,  construction 
and  validity,  to  be  governed  by  the  law  of  the 
place  of  performance ;  Brown  v.  Freeland. 
supra;  Dalton  v.  Murphy,  1  G.  69.  And 
this  is  also  true  of  the  rorm  of  the  contract, 
where  form  is  essential  to  its  validity ;  Dalton 
V.  Murphy,  supra ;  Martin,  Aiken  jr  Co.  v. 
MaHin.  Pleasants  ^  Co.,  1  S.  &  M.  176. 

9.  Same :  Examples.  Thus,  where  a  note  is 
made  here  payable  in  Louisiana,  it  is  gov- 
erned by  the  law  of  that  State,  which  rejects 
equities  in  favor  of  the  maker  as  again<4t  in- 
nocent holders  for  value ;  Emanuel  v  White, 
5  G.  66;  Miller  v.  May  field.  8  id.  688.  And 
so  of  a  bill  of  exchange  drawn  in  this  State, 
but  payable  in  Louisiana;  Felloivs  v.  Harris, 
12  S.  &  M.  462.  But  if  the  bill  be  not  ac- 
cepted, it  imposes  no  obligation  on  the  drawer 
to  pay  it  at  the  place  where  it  is  made  paya- 
ble, and  is  consequently  payable  here,  and  is 
f^overned  by  our  law,  and  subject  in  the 
hands  of  an  innocent  holder  to  equities  in 
favor  of  the  maker  against  antecedent  parties ; 
Wood  V.  Gibbs.  6  G.  659. 

10.  Same :  Examples  as  to  usury.  And  so 
if  a  note  be  made  here,  but  payable  in  another 
Slate,  bear  a  greater  rate  of  interest  than  is 
allowed  here,  it  will  not  be  usurious,  if  in  ac- 
cordance with  the  law  of  the  State  where  it 
is  payable;  Martin,  Aiken  (r  ^o.  v.  Martin, 
Pleasants  ^  Co.,  \  S.  &  M.  176;  Henry  v, 
Halsey,  6  S.  &  M.  673;  Brown  v.  NeiUt,  5 
C.  801.  But  the  note  must  not  be  made  paya- 
ble elsewhere  with  intent  to  evade  the  usury 
laws  of  this" State;  Brown  v,  Nevitt,  sttpra. 
Nor  does  this  rule  apply  where  usury  inheres 
in  and  is  a  part  of  the  original  contract  made 
here,  and  constitutes  a  part  of  the  principal 
sum.  It  seems  it  applies  only  to  the  rate  of 
interest  to  be  collected  on  the  face  of  the 
principal.  For  in  such  cases  the  courts  here 
will  not  enforce  a  contract  made  in  violation 
of  our  laws,  merely  because  it  was  to  be  per- 
formed elsewhere ;  Brown  v.  Nevitt.  supra, 

11.  Same:  Usury:  When  lex  loci  con- 
tractus governs.  But  this  rule  which  pre- 
scribes the  law  of  the  place  of  performance 
as  the  rule  to  govern  the  contract,  is  based 
opou  the  presumed  intention  of  the  parties, 
that  such  should  be  the  case.  And  when  it 
appears  th  it  tlie  law  of  the  place  of  the  cor* 
tract  was  intended  by  the  parties  to  govern, 
it  will  do  so.  And  the  parties  will  not  be 
presumed  to  contract  with  reference  to  a  law 
which  the  contract  violates.  Therefore  if  the 
interest  reserved  be  usurious  by  the  lex  solu- 
tionis but  legal  by  the  lex  loci  contractus 
they  will  be  presumed  to  contract  with  refer-, 
ence  to  the  last  law,  and  the  rate  will  not  be 
usurious ;  Brown  v.  Freeland,  6  G.  181. 

12.  Same:  Examples,  But  this  last  rula 
is  not  applied  in  any  other  case.  Thus,  where 
a  married  woman  domiciled  in  this  State^ 
being  in  Alabama,  made  a  deed  in  trust  coa^ 
veying  her  slaves  in  this  State,  and  authorize 
ing  them  to  be  held  under  the  deed  herov.  It 
was  held  that  the  trust  deed  was  void,  becaiwe 
not  executed  according  to  the  laws  here^  al« 
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though  it  was  made  in  strict  accordance  with 
the  Taws  of  Alabama  where  it  was  made; 
Dalton  V.  Murphy,  1  G.  59. 

13.  Marriage  contract,  A  marriage  con- 
tract made  in  the  State  of  Tennessee,  where 
the  parties  were  then  domiciled,  and  where 
the  marriage  was  consummated,  is  governed 
by  the  laws  of  that  State,  and  mtist  be  con- 
strued accordingly.  But  it  would  seem  that 
the  rule  would  be  otherwise  if  it  were  made 
with  a  view  to  its  execution  elsewhere ;  Car- 
roll V.  Rentrh,  7  S.  &  M.  798. 

14.  Foreign  deed  in  trust  A  deed  in  trust 
made  in  the  State  of  Tennessee,  conveying 
slaves  in  that  State,  the  cestui  que  trust  also 
residing  there,  is  governed  by  the  laws  of 
that  State  including  the  law  for  its  registra- 
tion, although  the  trustee  resided  in  this 
State,  if  no  duty  be  imposed  on  him  by  the 
deed  requiring  a  removal  of  the  slaves  hither, 
unless  it  be  clearly  sho^n  that  the  convey- 
ance was  intended  to  take  effect  here,  and 
not  in  Tennessee;  and  a  subsequent  removal 
of  the  slaves  to  the  State  does  not  per  se, 
amount  to  such  proof;  Wvse  v.  Dandridge 
6  G.  672. 

15.  Foreign  trust  deeds  need  not  be  re- 
corded here.  And  the  rights  of  the  cestui 
que  trust  under  such  a  deed  will  be  protected 
in  this  State  against  the  creditors  of  the 
grantor,  without  registration  here,  but  not 
against  the  bona  fide  purchasers  from  the 
trustee  acquiring  a  legal  title,  although  the 
deed  were  register*  d  in  Tennessee ;  2b, 

See  Rkoi.«*tration,  3,  4,  5. 

16.  Sale  in  one  State  of  land  lying  in 
another.  When  land  lying  in  Louisiana  is 
sold  in  this  State,  and  the  notes  for  the  pur- 
chase  money  taken  payable  here,  in  a  suit  on 
these  notes  against  vendee,  who  resisted 
collection  on  the  ground  of  a  failure  of  title ; 
it  was  held  that  the  title  to  the  land  was  to 
be  adjudicated  by  the  lex  rei  sitce,  and  if  by 
that  law  it  was  bad,  then  the  defence  of 
failure  of  consideration  was  to  be  regulated 
by  the  law  of  this  State;  Glenn  y.  Thistle, 
1  0.  42. 

IT.  ABsignmects  of  Oommeroial  Paper,  and 
Title  to  Personalty. 

17.  Title  of  personalty  and  pronvissory 
notes  governed  by  lex  rei  sttw.  Title  acquired 
to  personal  property  according  to  the  lex  rei 
sitce  will  be  deemed  valid,  and  recognized 
everywhere.  Promissory  notes  are  regarded 
rather  as  personal  property  than  choses  in 
action  ;  and  hence  ir  by  the  law  of  the  place 
where  a  promissory  note  is,  and  a  transfer  of 
it  is  made,  the  legal  title  passes  by  such 
transfer  to  the  assii^nee,  he  can  sue  on  that 
title  in  this  State.  Thus,  a  foreign  executor 
having  possession  of  a  promissory  note,  be- 
longitig  to  his  testator,  and  made  by  a  citizen 
of  this  State,  may,  if  allowed  by  the  law  of 
^is  domicile,  make  a  valid  legal  assignment 
•of  the  note  so  as  to  authorize  the  assignee  to 
sue  here,  notwithstanding  the  executor  him- 
self could  not  sue  here,  by  reason  of  his  not 
having  taken  out  letters  in  this  state ;  Owen 
T.  Moody,  7  0.  79. 


18.  Same,  But  whether  a  promissory 
note,  negotiable  by  the  laws  of  this  State, 
but  made  and  transferred  in  a  State  by  whose 
laws  it  is  not  negotiable,  would  be  treated  in 
this  State  as  a  negotiable  note,  so  as  to  allow 
the  transferee  and  holder,  under  an  assign- 
ment in  the  State  where  the  note  was  made, 
to  sue  on  it  here  in  his  own  name  ;  Quceref 
Hemphill  v.  Bank  of  Alabama,  6  S.  &  .M.44. 
But  though  by  the  law  of  th^  place  an  assign- 
ment of  a  chose  in  action  would  vest  the 
legal  title  in  the  assignee,  yet  if  by  our  law 
he  would  only  get  an  equitable  title,  the 
assignee  cannot  sue  on  it  in  his  own  name 
here  in  a  court  of  law ;  Thdly  v,  Herrin.  44 
M.  626 ;  Kirkland  v.  Lowe,  4  G.  423. 

19.  Same :  Assignment  of  note  or  bond 
secured  by  mortgage  on  recdty  here.  A  bond 
made  in  this  State,  and  payable  here,  must 
be  construed,  and  its  payment  enforced, 
according  to  the  law  of  this  State;  bnt 
whether  an  assignment  of  such  bond  in  an- 
other State  valid  according  to  the  law  of 
that  State,  but  not  in  accordance  with  the 
law  of  this  State,  is  valid  here  or  not;  Quasref 
But  it  seems  it  would  be  valid.  If  such  bond 
be  also  secured  by  mortgage  on  realty  in 
this  State,  an  assignment  of  it  in  a  foreign 
State,  which  is  invalid  according  to  its  laws, 
will,  nevertheless,  be  good  in  this  State,  if 
valid  according  to  our  laws,  at  least  to  the 
extent  of  giving  the  assignee  his  right 
according  to  our  law,  to  enforce  the  debt 
against  the  mortgaged  property;  City  of 
Natrhez  v.  Minor,  9  S.  &  M.  544;  MurreU  v. 
Jones,  40  M.  .565. 

20.  Same:  As  to  priority  of  payment.  It 
seems  where  a  note  made  piyableiu  Louisiana 
and  secured  by  mortgage  on  real  and  personal 
property  situated  in  this  State,  is  assigned  in 
Louisiana,  that  the  right  of  the  assignee,  so 
far  as  it  grows  out  of  the  contract  of  as- 
signment, as  to  equality  or  priority  of  satis- 
faction out  of  the  mortgaged  estate,  with 
other  notes  made  by  the  mortgagor  to  the 
mortgagee,  and  secured  in  the  same  mort- 
gage ov.  the  same  property,  will  be  governed 
by  the  law  of  Louisiana,  where  the  assign- 
ment was  made ;  but  whether  this  be  so  or 
not,  still  the  provisions  of  that  law  are  im- 
portant as  indicating  the  intention  of  the 
parties  to  the  assignment.  Hence,  where 
there  were  several  notes,  being  instalments 
of  the  same  debt,  secured  by  mortgage  on 
real  and  personal  property  in  this  State 
(there  being  no  preference  or  priority  in  pay- 
ment secured  by  the  mortgage),  and  the  notes 
being  payable  in  Louisiana,  the  mortgagor  as- 
signed the  6rst  falling  due,  which  by  the  law 
of  Louisiana  gave  the  assignee  a  right  to 
priority  in  satisfaction,  our  law  being  that  no 
such  priority  arose  from  the  assignment  per 
se,  but  only  where  it  was  the  intention  of  the 
parties  that  such  priority  should  be  conferred ; 
it  was  held  that  in  ascertaining  the  intention 
of  the  parties  as  to  giving  priority  on  the  as- 
signment, we  could  look  to  and  consider  the 
law  of  Louisiana  in  force  when  the  assign- 
ment was  made  ;  Bank  of  England  v.  Tatle- 
ton,  1  0.  173. 
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Y.  Foreign  Wills  and  SnooessionB. 
See  Probatb  Court,  39,  and  Wills,  97,  et 
Hq.  Bastardy,  2. 

21.  Mute :  Probate  rf  copy  of  foreign  will. 
By  sUtnte  (H.  &  H.  3b8).  a  will  probated  in 
another  Slate  or  country,  proven  according  to 
its  laws,  and  which  divipes  property  in  this 
State,  may  be  admitted  to  probate  and  record 
here,  and  a  copy  from  that  record  so  made  in 
this  State  is  admissible  in  evidence  in  the 
courts  of  this  State  as  copies  of  wills  origin- 
ally probated  and  recorded  here ;  M'-ntgomery 
y.UiUiken.b  B.  &  M.  Iftl.  But  this  does 
Dol  apply  to  a  copy  of  a  domestic  will  pro- 
bated Id  a  foreign  State  where  it  was  made 
and  the  testator  died,  but  being  domiciled 
here;  in  snch  case  as  to  property  situated 
here,  the  original  will  mnst  be  probated  here 
according  to  our  laws,  in  the  first  instance  ; 
Slurdeiant  v.  NetUy  SlC.  157  ;  Morris  v.  Mot' 
rii,  lb.  ^47. 

22.  Foreign  will  cannot  be  first  probated 
here:  Exceptions,  But  generally  a  foreign 
will  cannot  be  probated  here  in  the  first  in- 
stance, and  if  so  probated  the  probate  may 
beseta^ide  at  any  lime,  without  reference  to 
thestattite  prescribing  five  years  in  which  to 
contest  wills;  Bailey  v.  Otbome,  4  G.  128. 
The  courts  of  this  Slate  have,  however,  juris- 
diction to  probate  in  the  first  instance  the 
will  of  a  testator  domiciled  in  another  State 
St  the  time  of  his  death,  if  there  be  at  that 
time  property  belonging  to  the  testator  situ- 
ated in  this  State ;  Still  v.  Corporation  of 
Woodvtik.  9  G.  646. 

,  23.  Probate  of  domestic  will  in  a  foreign 
jurucUclion.  And  upon  the  same  principle, 
the  probate  in  a  foreign  jurisdiction  of  the 
will  of  a  testator  who  died  there,  but  had  his 
domicile  in  this  Slate  at  the  time  of  his 
death,  thoagh  not  effectual  to  dispose  of  his 
property  situated  here  (Sfurdevant  v.  Neillf 
bij.  157;  Morris  v.  Morris,  lb.  847),  is  yet 
valid  to  dispose  of  the  testator's  property  in 
8Qch  foreign  State  where  he  died,  and  the  title 
of  the  devisee  will  be  protected  in  this  State 
under  the  foreign  probate,  if  the  property  be 
subsequently  removed  hither  ;  Wells  y.  Wells, 
6  G.  638. 

24.  Foreign  wHl  and  probate,  as  to  realty 
^^•e.  An  authenticated  copy  of  a  foreign 
will  having  on  its  face  the  requisites  of  a 
will  to  pass  realty  according  to  the  laws  of 
the  State,  and  shown  to  have  been  duly  proven 
•nd  recorded  in  the  State  where  the  testa- 
for  Was  domiciled,  may  be  admitted  to  probate 
in  this  State,  and  will  be  efieciual  to  devise  re- 
sltyhere;  Crusoe  v.  Butter,  7  G.  150.  The 
title  to  really  passes  only  according  to  the  lex 
»■«  «^a€,  and  a  foreign  will  of  really  has  no 
effect  to  pass  title  until  probated  here  ;  Jh, 

25.  Foreign  loiU,  how  construed.  But 
whilst  ihig  ia  80,  yet  the  nature,  meaning,  and 
interpreiation  of  a  foreign  will  of  immovables 
IS  to  he  determined  by  the  lex  domicihi  tes- 
^orwand  not  by  the  lex  ret  sitce;  Crusoe  v. 
Butler,  supra. 

26.  Same :  As  to  capacity  of  testator.  So 
jDOch  of  a  will  as  relates  lu  really  situated  in 


a  jurisdiction  foreign  to  the  domicile  of  the 
testator  is  to  be  governed  by  the  law  of  the 
place  where  the  land  is  situated  ;  thus,  if  by 
the  law  of  the  domicile  the  testator  is  incapa- 
ble of  devising  by  his  will,  land  acquired  by 
him  after  the  date  of  the  will,  such  incapacity 
will  not  prevent  such  devise  taking  effect  as 
to  land  situated  in  another  State  by  whose 
laws  it  is  valid  ;  Doe  v.  Wynne,  1  C.  251. 
But  as  to  all  property  situated  in  the  domi- 
cile of  the  testator,  it  is  to  be  construed 
everywhere  by  that  law;  Sale  v.  Saunders, 
2  0.  24  ;  and  this  includes  personalty  and 
promissory  notes  as  well  as  realty ;  Owen  v. 
Moody,  7  C.  79;  and  all  personalty  wher- 
ever situated,  for  it  has  no  situs,  but  is  sup- 
posed to  accompany  the  testator  wherever  he 
js  domiciled;  Garland  v.  Rowan,  2  S.  &  M. 
617.  But  as  a  qualification  of  the  force  of 
the  lex  (Jomicd/i,  it  must  be  observed  that  it 
has  no  force  outside  of  the  State,  and  that 
other  States  may  adopt  or  reject  it,  as  to 
property  within  their  limits,  according  to 
their  discretion  ;    Wells  v.    Wells.  6  G.  638. 

27.  Foreign  will  has  no  effect  without  pro- 
bate here,  A  will  is  no  evidence  of  title 
till  probated  in  the  jurisdiction  where  the 
property  disposed  of  was  situated  at  the  tes- 
tator's death  ;   Wells  v.  Welfs,  supra. 

28.  Same:  Foreign  executor.  But  whilst 
it  is  neceseary  to  probate  and  record  here  a 
foreign  will  disposing  of  property  situated 
here  at  the  testator's  death ;  it  is  not  necessary 
that  an  executor  nominated  in  such  foreign 
will  should  take  out  letters  testamentary  here, 
if  he  has  qualified  as  such  according  to  the 
law  of  his  domicil,  to  enable  him  to  execute 
a  power  speciallv  conferred  by  the  will  to  sell 
realty  situated  in  this  State ;  Crusoe  v.  But' 
ter,  7  G.  150. 

29.  Successions.  It  is  now  a  well  settled 
principle  of  international  law,  that  the  distri- 
bution of  a  deceased  person's  personal  estate 
wherever  it  may  be  situated,  is  to  be 
governed  by  the  law  of  the  domicile  of  the  de- 
cedent. Personally  has  no  situs,  and  is 
supposed  to  follow  the  person  of  the  owner 
wherever  he  may  be  domiciled ;  Garland  v. 
Bowan,  2  S.  &  M.  617  ;  Riley  v.  Mosaey,  44 
M.  37;  and  this  rule  includes  slaves  as  well 
as  other  personalty,  except,  perhaps,  where,  in 
the  decedent's  domicile  slavery  is  prohibited ; 
sed  Qticeref  Jb,  But  creditors  are  marshal- 
led and  priorities  settled  according  to  the  lex 
situs  /  Riley  v.  Moseley,  supra. 

hO.  Same,  And  the  rule  applies  to  all 
rights  of  succession  to  the  widow  and  husband 
as  well  as  heirs ;  Garland  v.  Rowan.  2  S.  & 
M.  617;  but  as  to  husband  and  wife  the  rule 
was  held  not  to  apply  in  Duncan  v.  Dick, 
W.  28.     See  Dowkr,  82,  33.  33a 

81.  Same,  But  it  is  further  held,  that  the 
rule  only  applies  to  property  of  the  decedent 
which  he  owned  as  his  absolute  right,  and 
which  therefore  after  his  death  goes  to  such 
person  as  the  law  fixes  as  his  heir  or  suc- 
cessor ;  and  it  does  not  extend  so  as  to 
affect  vested  rights  in  property  held  by  the 
decedent,  fixed  by  contract  regulating  the 
ownership  of  the  property  after  his  death. 
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Such  property  after  the  decedent's  death  will 
go  as  the  contract  determines;  Lyon  v. 
Knott,  4  C.  548. 

82.  Same,  Nor  is  the  rnle  of  universal 
application ;  it  is  never  applied  when  the  law 
of  the  domicile  is  repui;nant  to  the  laws  and 
policy  of  the  State  in  which  it  is  sought  to  he 
enforced ;  or  where  its  enforcement  would  be 
injurious  to  the  citizens  of  the  State.  The 
lex  domicilii  has  no  extra-territorial  force 
except  by  comity,  and  the  law  of  comity  has 
no  force  except  what  each  State  is  wilhng  to 
allow  it ;  and  no  State  is  bound  by  comity  to 
another  State  to  give  that  other  State's  laws, 
force  and  operation  within  its  own  jurisdiction, 
when, such  laws  are  injurious  to  its  citizens 
or  contrary  to  its  policy;  Mdhormer  v.  Ho'tBy 
9  S.  &  M.  247.  And  in  order  to  secure  its 
rejection  in  any  particular  State,  it  is  not 
necessary  that  there  should  be  any  special 
interdiction  prohibiting^  its  operation  within 
that  State,  but  the  courts  of  the  State  in 
which  it  is  sought  to  be  enforced  will  refuse 
to  enforce  it,  if  upon  consideration  of  its  con- 
stitution and  laws  and  their  object  and  spirit, 
the  foreign  law  is  repugnant  to  the  policy 
thereby  indicated;  MahormerY.Hooe,  supraj 
S.  P.,  Welh  V.  Wells,  6  G.  638. 

33.  Same :  Statute  of  1857.  But  the  rule 
of  comity  so  far  as  the  distribution  of  intes- 
tate's property  is  concerned,  has  been  re- 
pealed in  this  Stat'%  by  the  statute  of  1857, 
which  enacts  that,  "All  personal  property  sit- 
uated in  this  .State  shall  descend  and  bedistrib- 
uted  according  to  the  laws  of  this  State,  reg- 
ulating the  descent  and  distribution  of  such 
property  regardless  of  all  marital  rights  which 
may  have  accrued  in  other  States,  and  notwith- 
standing the  domicile  of  the  deceased  may 
have  been  in  another  Slate  ;  and  wheth<r  the 
heirs  and  persons  entitled  to  distribution,  be 
in  this  State  or  not ;  and  the  widow  of  such 
deceased  person  shall  take  her  share  in  the 
personal  estate,  according  to  the  laws  of  the 
State ; "   Rev.  Code.  p.  4.52.  art.  110. 

34.  Same:  Construction  of  the  statute. 
But  the  statute  only  npplies  to  cases  of  in- 
testacy ,  and  hence  where  the  husband  made 
a  will  and  died,  the  wife's  renunciation  of  the 
will  in  the  forum  of  his  domicile  was  held 
not  to  produce  intestacy  as  to  her  in  this 
State,  and  to  give  her  the  rights  of  a  widow 
domiciled  here,  who  had  renounced,  but  only 
such  rights  as  renunciation  (rave  her  by  the 
law  of  the  domicile ;  Slaughttr  v.  Garland^ 
40  M.  172 

See  Husband  and  Wifk,  179. 

34a.  As  to  himling  effect  of  cnnf*truction 
of  a  foreign  will  in  tliejurisdictii'n  in  which 
zt  was  made. 

See  Rbs  Adjudicator.  36. 

346.  As  to  conflict  of  laws  in  relation  to 
marital  riglvts. 

See  Husband  and  Wifr,  174,  etseq, 

VI.    Foreign  Insolyent  Laws. 

35.  Effect  on  creditors  in  another  Staie, 
Insolvent  proceedings  in  one  of  the  United 
States,  does  not  discharge  the  insolvent  from 
ft  debt  due  to  a  creditor  residing  in  another 


State,  if  he  has  not  assented  to  them ;  Beer 
v.  Hooper,  3  G.  246. 

36.  £]ffect  of,  in  assigning  debts  due  in- 
solvent tn  this  State,  An  assignment  under 
the  insolvent  laws  of  Louisiana,  is  insuffi- 
cient to  transfer  to  the  syndic,  a  debt  due  to 
the  insolvent  by  a  citizen  of  this  State,  ns 
against  the  claim  of  a  subsequent  attaching 
creditor  of  the  insolvent;  Beer  v.  Hooper, 
supra.  But  as  between  the  syndic  and  the 
debtor  residing  here,  the  assignment  will  be 
recognized  here,  so  as  to  vest  the  right  of  the 
insolvent  in  the  syndic,  and  to  authorize  the 
latter  to  collect  the  debt ;  Kirkland  v.  Lowe, 
4  (i.  423. 

37.  jS^ame ;  As  to  legal  title.  But  such  an 
assignment  will  not  have  the  effect  to  vest 
the  legal  title  to  an  open  account  due  the  in- 
solvent, in  the  syndic,  so  as  to  authorize  the 
syndic  to  sue  on  it  in  his  own  name  in  this 
State.  As  to  who  holds  the  legal  title  of  a 
case  in  action  so  as  to  authorize  him  to  sue, 
that  is  governed  by  the  lex  fori  ;  lb.;  S.  P., 
TtUly  V.  Herrin,  44  M.  626.  See  ante,  17, 
et  seq. 

Til.  MiBoellaneous. 

38.  Interest :  Trustee,  A  trustee  receiving 
money  in  a  foreign  State  for  a  cestui  que 
trust  residing  here  and  using  it,  must  account 
for  interest  according  to  the  law  of  such 
foreign  State ;  Neill  v.  I^eill.  2  G.  36. 

^9.  Registration  of  foreign  deed,  A  foreign 
deed  in  trust,  need  not  be  recorded  here,  though 
the  property  afterwards  be  removed  here ; 
Wyse  v.  Band  ridge.  6  G.  672 ;  Hundley  v. 
Mou7U,  8  S.  &  .M.  387 ;  Palmer  v.  Cross,  I  S. 
&  M.  48  ;  Prewett  v.  Dobbs,  13  S.  &  M.  431 . 
Presley  v.  Rodgers,2  0. 520  ;  Parker  v,  Stacy, 
3  0    471. 

40.  Wife's  separate  estate  acquired  in  for* 
eign  St'Ue.  The  mf^^^jusdisponendi  over  her 
separate  estate  acquired  by  her  when  domi- 
ciled in  a  foreign  State,  is  governed  by  the 
laws  of  that  State,  and  is  neither  enlarged  nor 
restricted  by  our  statutes  upon  her  subsequent 
removal  hither  with  the  properly;  Block  v. 
Cross.  7  G.  549. 

41.  Same:  Law  of  domicile  gov  nis, 
The  law  of  the  domicile  of  the  marriage  fixes 
the  rights  of  the  husband  and  wife  to  prop- 
erty acquired  there,  and  rights  so  acquired 
and  vested  will  be  recognized  and  enforced 
everywhere;  and  where  there  s  a  chiinge  of 
the  domicile,  the -acquisitions  made  in  the  new 
domicile  will  likwise  be  regulated  by  the  law 
of  that  domicile ;  Lyon  v.  Knott,  4  (J.  548. 

See  Husband  and  Wipe.  174  to  179. 

42.  As  to  legitimacy  or  the  contrary :  The 
law  of  domicde  of  origin  governs.  Where  by 
the  laws  of  a  State  where  a  bastard  is  born, 
and  in  which  his  parents  subsequently  inter- 
marry, such  subsequent  intermarriage,  accom- 
panied  by  a  subsequent  acknowledgment  of 
him  by  them,  does  not  legitimate  the  bastard, 
that  status  will  adhere  to  him  everywhere, 
notwithstanding  the  removal  of  the  parents 
with  the  bastard  to  this  State,  and  tneir  ac- 
knowledgment of  him  here,  where  there  is 
a  statute  conferring  legitimacy  on  bastards 


Digitized  by 


Google 


CONSIDERATION,  I. 


123 


byanch  subsequent  marriaije  and  acknowledg- 
ment; Smith  V.  Kelly.  1  C.  167. 

43.  Courts  fdlow  the  construction  of  stat- 
\tles  placedon  them  where  enacted.  The  conrts 
of  uoe  State,  in  constrning  the  statates  of 
Mother  State,  will  follow  the  construction  pnt 
on  it  by  the  conrts  of  the  State  where  they  were 
enacted;  Botamco  Med.   College  v.  Atchin- 
«oft,  41  M.  188.    But  when  the  High  Court l>f 
tbe  State  had  put  a  construction  upon  a  will 
made  in  Tennessee,  and  the  Supreme  Court  of 
that  State  afterwards  put  a  differei.t  constrnc- 
\ioD  on  the  will,  it  was  held  that  the  latter 
lecision  could  not  be  pleaded  as  conclusive, 
unless  tbe  title  to  the  property  had  been  per- 
fected by  tbe  devisee  getting  possession  of  it 
in  accordance  with  the  decision  ;  Bridgeforth 
T.  Gm.v.lOG.  136. 

44.  Foreign  statutes  of  limitations.  The 
statQte  of  limitation  of  one  State  cannot  be 
technically  pleaded  in  another ;  but  where  such 
a  statute  not  only  bars  the  remedy,  but  con- 
fere  title,  tbe  title  so  acquired  will  be  recog- 
nized and  protected  everywhere;  Ftars  v. 
S\flcei.  6  G.  6H3. 

4o.  Ai  to  effect  of  foreign  judgment  con- 
s'mtng  a  wiU, 
See  Rk8  Adjudicata,  36. 

I.  What  is  a  sufficient  consideration........... z 

U.  lusufficient  and  illegal  con-tideration 

1.  Intufficient  consideration 15 

2.  lUtttU  consideration ai 

III.  Miscellaneous  ;  including  pleas  ;  failure  of  con- 
sideration, proof,  &c 39 

I.  What  is  a  Sufficient  Oonfiideratioii. 
'  1.  Benefit  to  promisor :  Loss  to  prom- 
isee: Instances.  Any  benefit  resulting  to 
tbe  promisor  by  the  act  of  the  promisee, 
bowever  inadequate  in  value  as  compared 
with  tbe  promise  the  benefit  mav  be,  is  a 
safficient  consideration.  So,  any  loss,  trou- 
ble, or  inconvenience  sustained  by  the  prom- 
isee, will  be  a  good  consideration,  though  it 
be  trifling,  if  it  be  not  utterly  worthless  in 
law;  and  this  is  so,  though  the  promisor 
obtain  do  benefit  from  the  perl'orroance  of 
the  stipulated  act  by  the  promisee.  Hence, 
tbe  dismissal  of  a  suit  against  the  promisor, 
however  ill  founded,  or  the  withdrawal  of  ob- 
jections to  the  account  of  the  promisor,  ren- 
dered as  administrator  of  an  estate,  though 
the  promisee  had  no  right  to  make  them,  is 
a  safficient  consideration  for  a  promise  by 
the  promisor  to  release  the  promisee  from  a 
debt  due  to  the  promisor ;  Byrne  v.  Cunir 
mings,  41  M.  192.  And  hence,  also,  if  a 
debtor  whose  property  is  about  to  be  sold  at 
a  forced  sale,  contracts  with  another  to  pur- 
chase it  for  his  benefit,  the  agreement,  if 
consummated,  will  be  upheld  without  any 
farther  consideration,  than  the  fact  that  the 
debtor  trusting  to  it,  neglects  to  mHke  a  more 
advantageous  sale ;  Magee  v.  Catching^  4  G. 
672.  But  it  is  not  alone  sufficient  that  the 
consideration  of  a  promise  should  be  bene- 
ficial to  the  promisor,  or  prejudicial  to  the 
promisee,  it  must  also  arise  out  of  a  legal 
act;  Undsey  v.  Seilers,  4  C.  119. 


See  Accord  and  Satisfaction,  4;  andpo«<, 
24. 

la.  Same:  Removal  and  surrender  of 
situation.  The  defendant  agreed  to  convey 
an  undivided  one-half  interest  in  certain  lands 
on  which  a  college  building  was  erected,  and 
to  a  bill  filed  for  a  specific  performance  of 
the  agreement,  he  insisted  as  a  defence,  that 
the  agreement  was  without  consideration ;  but 
it  was  shown  that  $6,000  had  been  subscribed 
at  another  place  to  build  a  college  for  the 
complainant,  and  that  he  bad  a  salary  there 
of  8600  a  year  as  a  preacher,  and  that  in 
consequence  of  defendant's  proposition  to 
him  to  erect  the  college  on  the  land  in  con- 
troversy, he  had  abandoned  the  other  college 
and  his  pastoral  charge,  and  had  also  agreed 
to  devote  his  time  as  agent  for  the  proposed 
college,  in  rai^'ing  subscripHons,  and  pro- 
curing patronage  for  it.  and  that  he  had  ac- 
tually raised  several  hundred  dollars  of  snb- 
scriptions;  it  was  held  that  thene  acts  consti- 
tuted a  sufficient  consideration  for  the  agree- 
m*»nt  to  convey;  Whitworth  v.  Harris,  40 
14.483. 

2.  Voluntary  act  of  promisee  :  One  promise 
consideration  for  another.  One  lawful  prom- 
ise is  a  good  and  sufficient  consideration  for 
another.  Each  promise  being  reciprocally  the 
consideration  of  the  other,  and  ordinarily  in 
such  cases  there  must  be  a  binding  promise  on 
each  side ;  but  if  a  promise  be  made  to  one 
in  consideration  that  he  do  a  certain  thing, 
which,  however,  he  does  not  undertake  to  do, 
yet  voluntarily  does  it  before  the  promise  is 
withdrawn,  the  voluntary  performance  is  a 
good  consideration  for  the  promise.  1*hus,  if 
the  defendant  agree  to  accept  and  pay  for 
goods  to  be  delivered  by  the  plaintiff  at  a 
certain  time  and  place,  and  the  plaintiff,  with- 
out ever  binding  himself  to  make  the  delivery, 
yet  do  make  it,  according  to  the  terms  of  the 
defendant's  agreement,  the  defendant  will  be 
bound  by  his  promise  to  accept  and  pay  for 
them ;  Crawford  v  Avery,  6  G.  205. 

3.  Promise  to  pay  debt  of  another.  As 
a  general  rule,  a  promise  to  pay  the  debt 
of  another,  without  any  new  consideration 
movii  g  to  the  promisor,  if  made  after  the 
debt  lias  created  or  the  credit  given,  is  void 
for  want  of  consideration:  but  the  rule  is 
otherwise,  if  the  original  credit  was  given  at 
the  request  of  the  promisor,  on  the  faith  of 
his  promise  to  make  the  guaranty ;  for  in  such 
case  the  subsequent  guaranty  will  relate 
back  to  the  original  fequest  and  promise, 
and  become  a  part  of  the  original  transaction ; 
Standley  v.  Miles,  7  G.  434 ;  Wren  v.  Pearce, 
4  8.  &  M.  91.  if  the  guaranty  be  executed 
cotemporaneously  with  the  original  credit, 
that  is  sufficient ;   Wren  v.  Peane.  supra. 

See  BiTxs  op  Exchanob,  Ac,  11.  Guar- 
anty. 9.  10,  11. 

4.  Forbearance  of  suit.  A  valid  promise 
to  forbear  suit  for  a  definite  time,  is  a  good 
consideration  for  a  contract.  It  will  support 
a  promise  by  an  administrator  to  pay  the  debt 
of  his  intestate ;  Tkimer  v.  Brown,  3  S.  &  M. 
425.  An  agreement  to  stay  execution  for  a 
definite  period,  is  also  a  good  consideration 
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for  an  aj^rcement  to  release  errors  in  the* 
judgment ;  Barnes  v.  Moody,  5  H.  636.  But  if 
the  demand  is  illegal,  forbearance  of  suit  is 
not  sufficient  to  support  a  promise  to  pay  it; 
nor  will  it  estop  the  party  from  setting  up 
the  illegality ;  Lindsey  v.  Sellers,  4  (J.  169. 
Nor  will  such  forbearance  to  sue  on  a  de- 
mand invalid  for  any  other  cause,  be  a  good 
consideration  for  a  promise  by  the  alleged 
debtor  to  pay  it ;  the  original  demand  being 
void,  forbearance  to  sae  on  it,  can  give  no 
validity  to  a  new  promise  to  pay;  Newell  v. 
Fisher.  11  S.  &  M.  431. 

5.  Same :  Case  in  judgment,  A  father 
having  been  induced  whilst  intoxicated  to 
execute  his  note  for  an  indebtedness  of  his 
adult  son  (which  he  had  refused  to  do  when 
sober) ;  after  the  maturity  of  the  note  thus 
given  bv  him«  and  when  sober  promised  the 
holder  that  he  would  pay  it,  if  the  payee  would 
indulge  him  till  next  autumn :  Held,  that  the 
note  having  been  given  by  the  maker  in  a 
state  of  intoxication,  and^  without  any  con- 
sideration whatever,  was  void,  and  could  not 
be  rendered  valid  by  the  8nb«equent  promise 
and  forbearance;  Newell  v.  Fisher,  supra, 

6.  Same:  A  distinction.  But  the  above 
rule  does  not  apply  so  as  to  prevent  a  promise 
made  by  a  third  person  to  pay  the  debt  of 
another  in  consideration  of  forbearance  to  sue 
that  person,  from  being  good,  it  not  being 
necessary  to  the  validity  of  forbearance  to 
sue,  as  a  consideration,  that  the  forbearance 
should  be  in  favor  of  the  promisor ;  it  is  erood 
if  in  favor  of  any  valid  debtor ;  Waul  v.  Kirk- 
man,  13  S.  &  M.  599. 

7.  Compromise  of  conflicting  rights.  A 
compromise  of  a  disputed  matter  is  a  suffi- 
cient  consideration  for  a  contract,  and  will 
bind  both  parties  to  the  settlement  when 
made  without  fraud ;  Long  v.  Shackleford,  3 
C.  559.  So  a  compromise  of  conflicting  and 
doubtful  claims,  or  the  giving  up  a  suit'to 
try  a  question  concerning  which  the  law  is 
then  doubtful  and  unsettled,  is  a  sufficient 
consideration  to  pay  a  stipulated  sum ;  Field 
V.  Weir,  6  0.  56. 

See  Guaranty,  13. 

8.  Surretider  to  distributee  of  ancestor's 
debt.  The  surrender  to  a  distributee  of  a 
debt  against  his  ancestor's  estate,  is  a  suffi- 
cient consideration  for  a  note  executed  by 
him  to  the  creditor,  and  if  he  makes  the  de- 
fence of  failure  ot  consideration,  he  must  shdw 
that  the  debt  so  surrendered  was  invalid ; 
Calhoun  v.  Calhoun*.  8  G.  66H. 

9.  Discount  of  note  by  bank :  Certificate  of 
deposit.  It  is  not  essential  that  a  bank  dis- 
counting a  note  should  pay  the  proceeds  to 
the  maker ;  if  he  elect  he  may  take  a  certiti- 
cate  of  deposit  of  the  amount  from  tlie  bank, 
and  this  will  be  a  good  consideration  to  sup- 
port the  note ;  Miss,  R,  R,  Co,  v.  Scott y  7  H. 
79. 

10.  Rf-n^wal  of  note,  indiCding  interest  as 
principal.  If  the  debtor  give  new  notes  fall- 
ing due  in  futuro  as  collateral  security  for  a 
debt  then  due  by  him.  and  embraces  as  princi- 

Eal  in  the  new  notes  the  interest  which  would 
e  due  on  the  old  notes,  thus  increasing  the 


fund  which  would  draw  interest  this  is  a  suffi- 
cient consideration  for  an  agreement  to  for- 
bear suit  on  the  old  notes  till  the  new  notes 
fell  due :  Lyon  v.  Sanders.  1  C.  530. 
See  Principal  and  Surkty,  13, 14. 

11.  Prepayment  of  interest  a  valid  con- 
sideraiion.  The  prepayment  of  interest  not 
due.  is  a  valid  consideration  for  a  promise  to 
forbear  suit;  D'lbuisson  v.  Folkes,  1  G.  432. 

12.  Subscription  to  railway  co.:  Hur- 
chorse  of  shares  in  a  corporation.  The  rigut 
thereby  secured  to  participate  in  the  franchise 
of  a  railway  company,  is  a  sufficient  consider- 
ation to  support  a  subscription  for  stock  in 
it;  Thigpen  v.  Miss.  Cent.  R.  R,  Co,,  3  G.  348. 
And  a  sale  of  shares  in  an  incorporated 
medical  college  is  a  good  consideration  for  a 
promise  to  pay  for  them  ;  Botanico  Med,  Col- 
lege V.  Atchinson.  41  M.  188. 

13.  Voluntary  reciprocaX  svhscriptions. 
Where  there  are  reciprocal  subscriptions  for 
a  general  object,  as  subscriptions  to  the  en- 
dowment fund  of  a  literary  institution,  the 
subscriptions  are  mutually  valuable  consider- 
ations  ror  each  other,  and  they  may  be  en- 
forctd  inlaw;  Cooky,  Whitfield.  41  M.  541. 

14.  Procurement  by  one  co-surety  of  par- 
tial payment  by  princtpal.  The  procurement 
by  one  surety  of  a  partial  payment  to  be  made 
by  an  insolvent  principal,  is  a  sufficient  con- 
sideration for  a  promise  made  by  the  other 
surety  to  release  the  former  from  contribu- 
tion for  the  balance  ;  Warren  v.  Whitesidts, 
5  G.  17. 

II.  InsafiSoient  and  Illegal  Oonsideratioii. 
1.  Iniafflcient. 

15.  Benevolence.  A  court  of  equity  will 
not  enforce  specific  performance  of  a  con- 
tract founded  on  mere  benevolence  without 
any  valuable  consideration;  Kerr  v,  Calvit, 
W.  115. 

As  to  effect  of  moral  consideration,  see 
Husband  and  Wife.  1,  2. 

16.  Parol  agreement  to  sell  land,  A  parol 
agreement  Cor  the  sale  of  land,  is  not  a  sntli- 
cient  consideration  to  support  a  contract. 
For  this  reason,  where  a  debtor,  without  the 
creditor's  signing  ihe  same,  executed  a  deed 
in  trust  on  land  belonging  to  his  creditor  in 
which  it  WHS  recited,  that  upon  payment  of 
the  debt  the  creditor  was  to  convey  the  land 
to  him;  it  was  held  that  the  deed  was  void, 
and  that  an  agreement  of  a  third  party  to  pay 
the  debt  thus  attempted  to  be  secured,  in 
consideration  that  the  debtor  should  convey 
to  him  the  land  embraced  in  the  deed,  was 
also  void ;  Catlett  v.  Bacon.  4  G.  269. 

17.  Promise  to  pay  a  debt  already  paid. 
If  a  debt  be  once  paid,  though  so  as  to  realize 
nothing  to  the  creditor,  a  subsequent  promise 
by  the  debtor  U>  pay  it  again,  is  void.  Sence, 
if  the  purchaser  of  goods  endorse  to  the  seller 
in  absolute  payment  of  the  price,  a  note  on  a 
third  person,  his  subsequent  promise  to  pay 
the  price  of  the  goods  made  after  the  dis- 
honor of  the  note,  is  void  for  want  of  con- 
sideration to  support  it;  Wright  v.  Clarky 
5  G.  116. 
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18.  Preexisting  debt  of  another  A  note 
given  for  the  pre-existiDg  debt  of  another  is 
withonl  consideration,  unless  it  be  given  in 
extinguishment  or  satisfaction  of  the  debt; 
bat  if  taken  as  conditional  payment  only,  and 
il  be  transferred  by  the  payee,  this  makes  it 
an  absolute  payment,  and  is  therefore  hind- 
injj  in  the  hands  of  the  transferee ;  Wren  v. 
Ho/man,  41  M.  616. 

19.  By  administrator  for  debt  of  intestate. 
8oif  a  note  be  given  by  an  administrator  for 
Ibe  debt  of  his  intestate,  it  is  without  consid- 
eration, unless  he  have  assets;  but  it  would 
be  good  if  he  afterwards  claimed  and  received 
credit  on  his  accounts  for  the  debt  thus  paid  ; 
T»mr  V.  Brown,  3  8.  &  xM.  425. 
See  KxECCTOR  and  Administrator.  166. 
20.  Correction  of  mistake:  Performance 
of  legal  duty.  Every  roan  i»  bound  in  law  to 
correct  bis  own  errors  and  mistakes,  and  he 
cannot  make^the  correction  of  them  a  basis 
and  consideration  of  a  promise  by  the  other 
P*f^^.   A  promise  therefore  made  to  procure 
Mch  correction,  which  is  but  the  perform- 
ance of  a  legal  duty,  is  void  and  wi'hout  con- 
aideration;  Crowder  v.  Dick.  2  0.  39.     And 
if  a  ward  escape  from  his  guardian  and  go  to 
//re  trith  another,  but  return  to  the  guardian 
upon  his  promise  to  cliarge  him  nothing  for 
board,  this  promise  is  void,  it  being  the  legal 
duty  of  the  ward  to  submit  to  the  guardian's 
will  in  this  respect,  without  such  promise ; 
Ee^'th  V.  Miles,  10  G.  442. 
6te  Guaranty,  13. 

8.  Illegal  Consideration. 

See  Contracts.  20  to  42a. 

21.  Illegal  consideration :  Sale  of  improve- 
mollis  m  public  land.  It  is  not  alone  suffi- 
cient that  the  consideration  of  a  promi-e  be 
beoeficial  to  the  promisor,  or  prejudicial  to 
the  promisee,  but  it  must  arise  out  of  a  legal 
act.  Hence,  a  note  given  for  improvements 
on  public  land,  where  there  is  no  right  of 
pre-emption,  is  illegal  and  void,  the  improver 
win^  a  mere  trespasser  in  making  them ; 
Lmiheyy.  Sellers  4  0.  169;  S.  P.,  Merrell 
r.Legrand,  I  H.  IftO. 

22.  Same:  Sale  of  slaves  illegaJly  intro- 
rfwred.  Contracts  founded  on  an  illegal  con- 
sideration are  void,  and  when  the  parties  are 
in  pari  delicto,  courts  will  assist  neither  in  en- 
forcing the  contract,  nor  in  recovering  what 
has  been  paid  or  delivered,  or  parted  with  in 
.pnrsnance  of  the  illeiral  contract ;  Hoover  v. 
Pierce.  4  C.  627.  Therefore  the  seller  of 
slaves  introduced  into  the  State  for  sale  con- 
trary to  law,  being  in  equal  fuult  with  the 
buyer  in  making  an  illegal  contract,  cannot 
recover  back  the  slaves  when  the  buyer  has 
refused  to  pay  for  them ;  nor  hire  for  them 
whilst  in  his  possession ;  Tb. 

23.  Same :  Taint  of  illegality.  So  if  the 
contract  be  tainted  with  the  original  illegality, 
or  grow  out  of,  or  be  so  connected  with  it, 
that  it  cannot  be  established  without  refer- 
ring to  an  original  illegal  contract,  it  is  void. 
Hence,  where  a  principal  brought  a  slave  to 
the  State  for  sae  contrary  to  law,  and  the 
agent  sold  him  and  tamed  over  the  proceeds 


to  his  father,  who  had  knowledge  of  the  prin- 
cipaFs  rights,  the  latter  cannot  recover  from 
the  father,  for  he  cannot  establish  his  right 
to  the  money  without  basing  it  on  the  original 
illegal  imp»)rtation  and  sale  ;  Wooten  v.  AfiU 
/er  7  S.  &  M.  380;  S.  P.,  Deans  v.  McLen- 
don.  1  G.  343. 

See  Confederate  States,  1.  Contracts, 
23  to  27. 

2*i.  Same.  So  when  the  original  contract  is 
void  for  illegality,  all  compromises  and  rew 
newals  based  on  it  are  also  void,  so  long  as 
they  can  be  traced  back  to.  and  rest  on  the 
original  illegal  consideration.  Thus,  where 
slaves  were  introduced  into  this  State  and 
sold  contrary  to  law,  and  a  draft  taken  in 
payment,  and  afterwards  a  note  was  giyen 
by  the  purchaser  lor  the  draft,  and  then  the 
note  was  Fettled  by  the  purchaser  returning 
all  the  slaves  then  alive  to  the  seller,  and 
giving  his  note  and  security  for  a  balance 
still  due;  it  was  held  that  the  last  note  was 
void;  Collins  v.  McCargo.  6  ^.  &  ^L.  128;  S. 
P..  Wooten  V.  Miller,  7  8.  &  M.  380 ;  CotUter 
V.  Robertson.  14  S  &  M.  18.  And  in  this  last 
case,  a  note  given  by  a  debtor  of  a  debtor,  to 
the  creditor  of  the  last  debtor,  in  satisfaction 
of  the  debt  of  the  last-named  debtor,  was  held 
affected  by  the  illegality  of  the  consideration 
of  that  debt,  thouflrh  the  maker  of  the  note 
gave  it  for  a  valid  debt  which  he  owed  ;  S.  P., 
Adams  v.  Rmvan,  8  S.  <fe  M.  624 ;  Tnrrey  v. 
Grant.  10  id.  89  ;  Kcnntz  v.  Price.  40  M.  341. 

See  Contracts,  20  et  seq.,  ab6  post,  43. 

25.  Part  legal  and  part  illegal.  Where  part 
of  the  contract  is  legal  and  part  illegal — if 
the  two  can  be  separated  and  stand  indepen- 
dent and  distinct — the  legal  may  be  good  and 
the  other  bad ;  but  if  they  are  inseparable,  the 
whole  will  be  bad ;  Bank  of  Newberry  v. 
Stegall  41  M.  142. 

fcee  Contracts,  30,  26. 

26.  Port  dtUies.  A  note  given  to  the  city 
of  Natchez  for  port  duties  to  be  collected,  is 
in  violation  of  the  act  of  Congress  admitting 
this  State  in  the  Union,  and  is  illegal  and 
void ;  City  of  Natchez  v.  Trimble,  W.  376. 

27.  Gaming  consideration.  A  contract 
based  on  a  gaming  consideration  is  void,  and 
will  be  relieved  against  in  ecjuity,  even  after 
judgment ;  McAvlv  v.  Mardts,  W.  307.  And 
the  judgment  itself  is  void,  and  may  be  set 
aside  at  the  instance  of  any  party  having  an 
adverse  interest ;  Smither  v.  Keyes,  I  G.  179 ; 
and  so  if  a  note  be  won  at  cards,  the  winner 
gets  no  title ;  Holman  v.  Ringo,  7  G.  690. 

28.  Presumption  in  favor  of  legality. 
Where  a  note  states  a  consideration  so  as  to 
leave  it  doubtful  whether  it  be  legal  or  illegal, 
the  presumption  will  he  in  favor  of  its  legal- 
ity. Thus,  where  the  note  recited  it  was  given 
for  **  the  public  money  due  on  a  half  section 
of  land,"  It  will  not  be  constrned  to  mean  it 
was  given  for  a  debt  due  the  United  States, 
which  would  make  it  illegal ;  Riley  v.  Van- 
hoiUen.  4  H.  428. 

See  Contracts,  20,  21. 

in.  Misoellaneons. 

29.  Increased  price  of  land  on  condition 
of  failure  to  improve  it.  Where  the   vendor 
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of  a  town  lot  took  from  the  vendee  a  cove- 
nant to  pay  $200  more  purchase  money,  in 
case  the  vendor  should  fail  for  twelve  months 
to  erect  a  good  brick  building  on  the  lot ;  it 
was  held  there  was  a  valid  consideration  for 
the  covenant  and  it  was  binding  ;  Brewer  v. 
Bessinger,  3  C.  86. 

30.  Cormderafton  of  specialty :  How  at- 
tacked. The  consideration  of  a  sealed  instru- 
ment can  be  attacked  only  by  special  plea ; 
Cardiff^,  Thtghen,  I  G.  180. 

31.  Parol  evidence  admissible  to  show  trvs 
consideration.  Parol  evidence  is  admissible 
to  show  the  true  consideration  of  a  promis- 
sory note,  even  thousrh  a  consideration  be 
specified  in  it ;  Marsh  v.  Lisle,  5  G.  173. 
Thus  where  the  note  states  that  it  was  '*  for 
machinery  bought  of  S.  and  A./*  it  may  be 
proven  by  parol  that  it  was  given  in  fact  in 
satisfaction  of  a  debt  due  by  S.  and  A.  to 
plaintiff;  lb.  And  so  if  usury  be  setup,  it 
may  be  shown  that  the  consideration  was 
loaned  money,  so  as  to  avoid  the  plea  of  usury ; 
Luckett  V.  Henderson,  12  S.  &  M.  334. 

See  Evidence.  148,  149. 

32.  Same  :  When  land  is  sold.  Parol  evi- 
dence  is  always  admissible  to  show  the  con- 
sideration of  a  note,  and  when  the  sale  of  land 
is  the  consideration,  it  may  be  shown  by  parol 
what  land  the  vendor  professed  to  sell,  though 
it  cannot  be  shown  by  parol  what  interest  he 
had  in  the  land  sold.  Thus  in  an  action  on  a 
note  given  by  vendor  to  vendee,  a  witness  for 
vendee  stated  that  he  was  present  at  a  sale 
made  by  vendor  as  administrator  of  J.  M. ; 
that  a  tract  of  land  on  which  vendor  resided 
was  then  sold  at  auction  to  vendee,  and  in 
answer  to  the  question  from  vendee,  if  it  was 
the  land  of  J.  M.  that  was  sold,  the  auctioneer 
replied  that  it  was  the  entire  tract  then  occu- 
pied by  vendor;  upon  which  vendor  then  asked 
the  witness  if  proclamation  wa^  not  also  made 
by  the  auctioneer,  that  the  individual  interest 
of  vendor  was  to  be  sold  ;  it  was  held  that 
the  question  was  Ipgal  and  proper,  notwith- 
standing other  proof  introduced  by  vendee, 
showing  that  the  orders  of  the  court  under 
whicu  vendor  sold,  were  illegal  and  void,  and 
that  if  the  question  were  answered  affirm- 
atively, the  deed  from  vendor  to  vendee  misrht 
be  introduced  to  disprove  and  rebut  it ;  Mat- 
tock V.  Livingston,  9  S.  &  M.  489. 

33.  Same  :  As  to  consideration  of  a  deed. 
Parol  evidence  is  inadmissible  to  show  a  dif- 
ferent consideration  in  a  deed  from  the  one 
mentioned  in  it;  Kerr  v.  Calvit^  W.  115. 

34.  The  consideration  of  promise  to  pay 
another  debt.  The  statute  of  frauds  requires 
a  promise  to  pay  the  debt  of  another  to 
be  in  writing,  but  unlike  the  Knglish  statute, 
it  does  not  require  the  consideration  of  the 
promise  to  be  in  writing;  that  may  be  proven 
by  parol ;  Wren  v.  Pearce,  4  8.  &  M.  91. 

35.  Proof  of  consideration  by  circum- 
stances. 'Vhe  proof  of  the  consideration  of  a 
no* e  may  be  made  by  circumstances ;  and  if 
the  maker  show  a  certificate  of  stock  issued 
to  him  by  the  payee  (who,  it  was  shown,  about 
that  time  was  selling  stock  in  a  town  site, 
which  he  had  located)  of  the  exact  date  and 


for  the  exact  amonntof  the  note,  this  of  itself, 
in  the  absence  of  all  explanatory  evidence,  is 
sufficient  to  justify  the  finding  of  the  jury, 
that  the  stock  was  the  consideration  of  the 
note  ;  Barringer  v.  Nesbit^  IS.  &  M.  22. 

36.  Failure  of  consideration :  Partial, 
The  court  in  this  case  was  inclined  to  the 
opinion  that  a  partial  failure  of  consideration 
could  n<»t  be  set  up  at  law ;  Kerr  v.  Caivit^ 
W.  11.5.  Whether  it  could  be  done  was 
doubted  in  Matlock  v.  Livingston,  9  S.  &  M. 
489.  Such  partial  failure  can  be  set  up  at 
law,  to  an  action  for  a  sum  certain,  but  it 
must  be  done  by  special  plea ;  Barberry  v. 
Mnye,  I  (J.  320  (citing  Harman  v.  Sander- 
son, 6  S.  &  M.  41 ;  Brewer  v.  Harris.  2  S.  A 
M.  84).  And  so  when  partial  failure  arises 
from  a  breach  of  soundness  of  warranty, 
there  being  no  offer  to  return,  and  in  such 
case  thp  vendee  will  be  entitled  to  a  deduc- 
tion from  the  price  of  the  difference  between 
the  value  of  the  property  as  it  would  have 
been,  if  it  had  been  sound  as  warranty,  and 
its  actual  value  in  the  condition  that  it  then 
was ;  We^moreland  v.  Walker,  3  C.  76.  And 
a  purchaser  setting  up  only  a  partial  failure 
of  consideration  for  a  breach  of  the  warranty, 
need  not  offer  to  return  the  property  ;  Ra^ 
berry  v.  Moye,  supra. 

37.  Total  failure.  Fraud,  or  a  total  failure 
or  want  of  consideration,  may  be  given  in 
evidence  under  the  general  issue,  where  the 
action  is  for  a  sum  agreed  on,  as  on  a  promis- 
sory note.  Whether  this  is  so  where  the 
action  is  for  a  quantum  meruit^  or  for  un- 
liquidated damages;  Qaceref  Brewer 'v.  Har^ 
ris  2  S.  &  M.  84. 

38.  Failure:  Caused  by  vromisor.  The 
promisor  cannot  avail  himselr  of  a  failure  of 
consideration  caused  by  his  own  fault  in  fail- 
ing to  comply  with  his  agreement,  as  where  a 
literary  institution  failed,  by  the  neglect  of 
the  defendant  and  other  subscribers  to  pay 
their  subscriptions  to  carry  it  on ;  Cook  v. 

Whitfield.  41  M.  .541. 

38a  Failure  of:  Case  in  judgment.  A 
proprietor  of  land  issued  stock  for  a  town  to 
be  located  on  it.  He  used  various  artifices  to 
decoy  purchasers  to  become  such ;  he  in- 
duced some  leading  citizens  to  buy  stock 
upon  a  promise  not  to  call  on  them  for 
payment  if  they  wished  to  relinquish  their 
purchases;  he  succeeded  in  selling  some 
stock,  but  afterwards  abandoned  the  scheme, 
and  declared  his  intention  not  to  enforce  pay- 
ment of  the  purchasers  of  the  stock :  Held; 
that  these  facts  showed  a  failure  of  consider- 
ation of  a  note  (riven  by  a  purchaser  Of  stock ; 
Barringer  v.  Nesbit,  1*8.  &  M.  22. 

39.  Same.  So  when  the  trustees  of  a 
small  village  sold  town  lots  at  auction,  under 
an  advertisement  promising  that  they  would 
build  a  male  academy  there,  and  they  failed 
to  do  so,  and  the  lots  became  worthless ;  it 
was  held  this  was  a  failure  of  consideration, 
and  that  they  could  not  recover  for  the  lots 
sold ;  Brewer  v.  Harris.  2  S.  &  M.  84. 

40.  Vendor  and  Vendee :  Failure  q^part 
of  title  Where  the  vendor  of  land  makes  a 
deed  with  a  general  covenant  of  warranty  of 
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title,  aDd  stipolates  in  it  that  he  will  dednct 
a  named  »nm  per  acre  for  all  the  land  sold, 
to  which  he  cannot  show  a  clear  title  when 
the  purchase  money  becomes  dne ;  the  vendee 
can  show  as  a  failure  of  consideration  in  an 
actioD  for  purchase  money,  the  want  of  title 
to  any  part  of  land ;  Chaplain  v.  Briscoe,  5 
8.  k  M.  198. 

41.  Plea :  Of  want  of  consideration.  A 
plea  to  an  action  on  a  note  that  it  was 
•* executed  without  any  consideration  good 
and  valuable  in  law/'  is  good,  and  the  repli- 
cation nmy  either  be  a  traverse  of  the  plea 
geoeraliy,  or  it  may  set  out  the  consideration 
relied  on  by  plaintiff;  Matlock  v.  Livingston, 
9  8.  A  M.  489  ;  8.  P.,  Taylor  v.  McNairy, 
42  M.  276. 

42.  Consideration  of  substituted  securi- 
ties. Where  the  note  of  a  third  person  was 
given  by  the  purchaser  in  payment  of  a  slave, 
and  on  the  same  day  the  purchaser  gave  his 
own  in  lieu  of  that  note ;  it  was  held  that  the 
nute  of  the  purchaser  was  so  far  .to  be  con- 
sidered as  based  on  the  sale  of  the  slave,  that 
beconld  set  up  as  a  defence  to  an  action  on 
it  a  breach  of  the  warranty  of  soundness  of 
the  slave;  Rentfrow  v.  Shaw.  4  hi.  651. 

43.  Same.  If  a  third  party  by  agreement 
give  his  own  note  to  a  creditor  in  satisfaction 
of  the  indebtedness  of  the  debtor,  the  con- 
sideration thereof  is  the  release  of  the  debtor, 
and  no  infirmity  in  the  consideration  moving 
from  the  debtor  so  released  to  the  maker  of 
the  substituted  note  will  affect  it ;  Marsh 
V.  U-U,  5  G.  173. 

But  see  ante,  24,  where  there  is  an  ille- 
gality in  the  debt  so  paid  and  released. 

44.  Toll  road.  Tne  keeping  in  repair  of 
a  toll  road  by  the  proprietors,  is  the  consider- 
ation of  their  right  to  charge  toll,  and  when 
the  road  is  out  of  repair,  they  have  no  right 
to  poliect  tolls  ;  Sims  v.  Yazoo  fc  Big  Black 
PlafikRoadCo.,9G.2'i. 

45.  Payment  of  antecedent  d^ht  The 
taking  of  a  bill  in  payment  of  an  antecedent 
debt,  and  the  release  of  parties  collaterally 
liablft  thereon,  is  a  valnable  consideration,  and 
makes  the  taker  a  holder  for  value ;  Eman- 
ud  V.  Wlute.  6  0.  56. 

46.  Consideration  of  one  dollar,  love  and 
offection.  A  deed  in  consideration  of  love, 
and  of  one  dollar,  is  so  far  on  valuable  con- 
sideration as  to  support  a  gift  of  personaltv 
inade  on  it  without  a  delivery ;  but  if  in  consid- 
eration of  love  alone,  it  w<uld  not  be  ;  Fair- 
fey  V.  Fairley,  5  G.  18 ;  S.  C,  9  G.  280 

47.  Stal.  A  seal  imports  a  consideration, 
hut  it  may  be  impeached  by  special  plea; 
Botanico  Medical  College  v.  Aichinson.  41  M. 
1««;  d  P.,  Cardiff^,  Thighen,  1  G.  180. 

48.  Variance  in  allegation  and  pi'oof  as  to 
consideration.  The  consideration  of  a  con- 
tract mast  be  proven  as  averred  in  the  decla- 
ration ;  Zhake  v.  Surget,  7  G.  458. 

8ee  Ska  bnoBE,  5. 


[lW5f^lfff 


See  Criminal  Law. 


1.  Remedy  against.  Money  voluntarily 
paid  to  a  constable  who  has  no  execution  in 
tiand,  cannot  be  recovered  back  by  motion  ; 
Radford  V.  mil.  \{^.1\2. 

2.  Not  hound  to  examine  judgment  roll.  A 
constable  is  not  bound  to  examine  the  judg- 
ment roll  of  his  county  before  appropriating 
money  made  by  him  on  executions  in  his 
hands  ;  Hightower  v.  Taylor,  6  G.  389. 

3.  May  levy  attachment  against  steamboat, 
A  constable  may  levy  an  attachment  against 
a  steamboat ;   Wallace  v.  Scales,  7  G.  53. 
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Rules  for  construing x 

1  uty  of  courts  as  to  unconstitutional  laws....  14 
Who  can  object  that  a  law  is  unconstitutional  17 
Eminent  domain  and  appropriation  of  pri- 
vate property  to  public  use 90 

Taxing  power 3a 

1  wice  in  jeopardy 46 

Due  course  of  law 50 

Jury  trial ~ 54 

(exclusive  rights 62 

Vested  or  contingent  rights  and  retroactive 

laws 66 

Obligation  of  contracts. 

/.    W^haiis  t/u  obitgaiioM  0/ a  contract 73 


XTI. 
XIII. 

XIV. 
XV. 

XVI. 

XVII. 

XVllI. 

XIX. 
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XXI. 


2.  Rtmtdy  :  stay  taws 74 

r    Rights  and franckuesp^anttd  by  law....    85 
[udicial  powers  exercised  by  Legislature....    91 


See  Shippiko. 


^Uilicial  powers  conferred  on  ministerial  of- 
ficer and  others 99 

Law  partly  unconstitutional xoa 

States  rignts  and  jurisdiction,  and  relations 

between  them 105 

Thccivilwar zii 

Supreme  Court  of  United  States 115 

As  to  Negroes 117 

Prohibition  of  introduction  of  slaves  as  mer- 
chandise          lao 

Referring  laws  to  the  people tax 

Miscellaneous 125 

I.  Bules  for  oonatrning  the  Oonstitntioii. 
See  Statutes.  2.5,  d  seq. 

1.  Const  rued  like  statutes.  The  rules  which 
prevail  in  the  construction  of  statutes  apply 
generally  to  the  construction  of  written  con- 
stitutions ;  Green  v.  Weller.  3  G.  650. 

2.  Words  taken  in  popular  and  ordinary 
sense.  The  true  sense  m  which  words  are 
used  in  a  statute  or  constitution  is  to  be  as- 
certained generally  by  taking  them  in  their 
ordinary  and  popular  signification,  or  if 
they  be  terms  ot  art  then  in  their  technical 
meaning;  Green  v.  Weller,  supra.  Words 
are  to  be  taken  in  their  plain  and  obvious 
sense,  and  when  this  sense  is  clear,  no  resort 
can  be  had  to  contention  ;  Brien  v.  WiUiam- 
son,  7  H.  14 ;  Smith  v.  Halfacre.  6  H.  582. 

3.  Words  construed  in  a  uniform  sense 
throughout  the  constitution.  When  it  ap- 
pears that  the  framers  of  the  constitution 
nave  used  a  word  in  a  particular  sense,  gen- 
erally in  the  instrument,  it  will  be  prosumed, 
that  it  was  intended  to  be  used  in  the  same 
sense  wherever  it  occurs  in  the  constitution  ; 
unless  the  intention  to  give  it  a  different 
meaning  plainly  appears  in  the  particular 
part  alleged  to  be  an  exception  to  the  general 
meaning  indicated ;  Brien  v  WiUtamson, 
supra  ;  Green  v.  Wellery  3  G.  650. 
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4.  Same :  Case  in  jfjdgmerU,  The  con- 
stitution of  this  State  (J  15  art.  3)  provides, 
ttiat  a  majority  o{  each  house  shall  constitute 
a  quorum,  to  do  business;  and  that  each  house 
shall  judge  of  the  qualifications  and  election 
of  its  own  members.  Eadi  house  may  deter- 
mine the  rules  of  its  own  proceedings  ({ 15) ; 
shall  keep  a  journal  of  its  own  proceedings, 
J  17  vacancies  in  each  house  shall  be  filled 
by  new  elections,  {  18  each  house  may  punish 
for  disorderly  conduct  in  its  presence  §  20  ; 
the  doors  of  each  house  shall  be  opened  Ac. 
2*21 ;  neither  house  shall  without  the  consent 
of  the  other  adjourn  for  more  than  three  days 
}22;  bills  may  originate  in  either  house,  shall 
be  read  in  each  house,  and  having  passed  both 
hous^  shall  be  signed,  &c.  From  these  and 
other  provisions,  it  is  evident  that  the  term 
House,  when  applied  in  the  constitution  to 
the  Legislature,  means  one  branch  of  that 
body,  as  contradistinguished  from  the  other; 
and  that  a  majority  of  the  entire  members, 
composing  a  particular  branch,  constitute  in 
legal  contemplation  the  house  or  branch  of 
the  Legislature  ;  and  that  this  is  the  fireneral 
sense  in  which  that  term  is  used  in  the  con- 
stitution ;  and  therefore  it  must  be  taken  in 
that  sense  in  all  cases  wherever  it  is  used  in 
that  instrument,  unless  there  be  something 
in  the  context  of  a  particular  part  of  the 
constitution,  which  indicates  that  there,  it 
was  used  in  a  different  sense  ;  Green  v.  Wei- 
Itr,  stipra. 

5.  Same,  The  terms  "branch"  and  "house" 
as  having  a  fixed  and  definite  constitutional 
meaning  are  first  used  in  art.  4,  §  3,  of  the 
constitution  of  this  State,  which  declares 
that  the  legislative  power  of  this  State 
shall  be  vested  in  two  distinct  branches,  one 
to  be  styled  the  Senate,  and  the  other  the 
House  of  Representatives;"  and  they  here 
manifestly  mean,  not  a  part  of  the  Represen- 
tatives or  Senators  but  the  whole  of  ihe 
constituent  members  of  the  respective  houses 
or  branches  of  the  Legislature.  J  n  ?  1 5  of  same 
article,  which  provides  that  a  majority  of 
each  Jwuse  shall  constitute  a  quorum  to  do 
business,"  they  are  used  in  the  same  sense, 
so  in  {  18  of  same  article,  which  provides  for 
the  filling  of  vacancies  which  may  occur  in 
eit  er  house;  and  in  J  27,  art.  4.  which  author- 
izes the  governor  to  remove  judges  on  the 
joint  address  of  bo^h  houses  and  in  J 15,  art. 
6,  which  provides  for  the  passage  of  a  bill 
over  the  veto  of  the  governor,  by  a  vote  of 
two-thirds  of  each  house ;  and  in  art.  7,  J  8, 
which  prohibits  the  appropriation  of  money 
for  internal  improvements,  except  by  a  vote 
of  two-thirds  of  both  branches  ;  and  in  2  9  of 
same  article,  which  prohibits  the  borrowing 
of  money  on  the  faith  of  the  States  unless  the 
law  is  assented  to  by  a  majority  of  the  mem- 
bers of  both  branches  of  two  successive  Leg- 
islatures. And  these  terms  being  so  used  in 
this  plain  and  manifest  sense  in  every  depart- 
ment of  the  Constitution,  they  should  receive 
the  same  interpretation  in  all  other  instances 
where  they  are  used  in  that  instrument,  unless 
it  manifestly  appear  from  the  subject,  the 
context  or  the  object  of  the  framers  of  the 


constitution,  that  a  different  or  qualified  sig- 
nification was  intended  to  be  applied  to  them ; 
lb,  per  Smith.  0.  J. 

6.  Same  In  some  of  the  sections  of  the 
3d  article  of  the  constitution,  terms  "house 
and  '*  branch."  are  used  to  designate  a  quorum^ 
or  simple  majority  of  the  members,  as  in  2  16, 
*•  each  house  may  determine  the  rules  of  its 
own  proceedings.  &c. ;  so  in  2  20  each  house 
may  imprison,  &c..  for  disorderly  behavior," 
&c, ;  and  in  22  *22,  23. 24,  which  provide  regula- 
tions for  the  adjournment  of  the  houses,  and 
for  the  introduction,  amendment,  alteration 
and  pi^sage  of  bills.  But  in  these,  as  in 
every  other  instance,  in  which  the  term 
"  house  "  and  **  branch  "  is  used  in  a  qualified 
sense,  as  implying  only  a  quorum,  or  simple 
majority,  the  action  of  the  house  is  limited 
to  subjects  of  ordinary  legislation,  to  the 
preservation  of  ^ood  order,  and  to  matters 
connected  with  its  own  organization;  Per 
Smith.  C.  J.;  75. 

7.  Constitution  its  mvn  expositor,  A  stat- 
ute or  wriiten  constitution  furnishes  the  best 
means  of  its  own  exposition,  and  when  the 
sense  in  which  its  words  are  used,  can  be 
clearly  ascertained  from  all  its  parts  and 
provisions,  the  intention  thus  indicated  will 
prevail,  without  resorting  to  other  means  of 
construction ;  lb, 

8.  Construction  adopted  to  produce  har* 
mony.  One  of  the  primary  objects  of  a  con- 
stitution is  harmonious  order  in  the  opera- 
tions of  the  several  departments  of  the 
government;  and  when  the  instrument  is 
doubtful,  or  not  sufficiently  explicit  in  it« 
provisions,  a  construction  should  not  be 
adopted  which  would  produce  disorder  and 
confusion ;  Smith  v.  HaJf  Acre,  6  H.  582. 

9.  Should  not  be  construed  to  cripple  the 
government.  Where  a  constitution  is  not 
entirely  explicit  in  itself,  it  ought  not  to  be 
construed  so  as  to  cripple  the  government, 
and  render  it  unequal  to  the  objects  for  which 
it  was  instituted  ;  lb. 

10.  Same :  Example,  Thus,  the  constitu- 
tion of  this  State  provides  for  all  offices  to  be 
filled  for  a  limitea  tenure; and  by  the  5th  sec- 
tion of  the  schedule  to  the  constitndon,  it  is 
provided  that  officers  elected  at  the  first  elec- 
tion under  it.  should  hold  their  offices  for  the 
time  prescribed  in  the  constitution,  to  com- 
mence at  the  next  general  election,  fixed  by 
the  constitution  after  the  said  first  election. 
Tlie  constitution  also  provides  for  the  holding 
of  a  general  election  biennially  to  fill  all  oflS- 
ces,  the  terms  of  whose  incumbents  have  then 
expin  d.  From  these  it  is  clear  that  the  con- 
stitution means  that  the  terms  of  all  officers 
elected  by  the  people  should  commence  and 
terminate  with  the  general  elections.  And 
this  rule  applies  to  circuit  judges  elected  at 
special  elections  in  new  districts  created  after 
the  formation  of  the  constitution,  and  as  to 
these,  their  terms  will  expire  at  the  next 
general  election  succeeding  their  election,  at 
which  the  terms  of  the  other  circuit  judges 
expire,  notwithstanding,  that  the  constitation 
makes  their  first  term  less  than  four  years ; 
lb. 
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11.  Scope  and  design  of  a  constitution 
koM  to.  It  is  a  rule  of  constrnction  that 
we  must  look  to  the  scope  and  design  of  a 
coQstitntion,  viewed  as  a  whole  and  in  its 
component  parts,  and  where  the  design  and 
object  are  clear,  if  the  words  be  doubtful, 
each  construction  will  be  adopted  as  will  be 
consistent  with  the  design  and  object  of  the 
constitatioD ;  Tb. 

And  the  object  of  a  constitution  being  to 
protect  life,  liberty,  and  property,  no  word 
10  a  coDstitation  having  this  effect  cao  be 
rejected  or  disregarded  in  construing  the 
constitntioo.  but  all  such  words  are  to  have 
fnll  effect;  Thompson  v.  Grand  GtUf  R,  R. 
if  Banking  Co.,  3  H.  240. 

It  Construed  to  e^ectuaie  its  policy,  A 
constitution  should  be  construed  so  as  to 
effectoate,  not  defeat,  the  policy  indicated 
by  its  framers;  Brien  v.  Williamson.  7  H.  14. 
13.  Legidative  exposition.  An  act  of  the 
legislature  plainly  in  violation  of  the  con- 
stitution, cannot  be  referred  to  as  containing 
»n  authoritative  exposition  of  it;  lb. 

13a.  Intention  of  framers.  It  is  a  cardinal 
role  for  the  construction  of  a  constitution,  and 
or  staiuies  that  the  intention  of  the  Legislature 
orcouventioD  is  to  be  deduced  from  the  whole, 
and  every  part  of  the  statute  or  constitution 
taken  togetner — the  words  and  the  context — 
and  such  construction  adopted  as  will  best 
effectuate  the  intention  of  the  lawgiver; 
Green  v.  WeUer,  3  G.  650. 

13fr.  How  constrtted  as  to  jurisdiction  of 
courts.  The  constitutional  grant  of  jurisdic- 
tion to  the  several  courts  in  this  State  is 
conferred  in  general  terms  "as  equity  juris- 
diction," '•  orpnans'  business/'  "  matters  tes- 
tamentary,'* Ac.  What  is  included  in  these 
general  terms  is  not  defined  in  the  constitu- 
tion ;  and  to  ascertain  their  meaning,  refer- 
ence roust  be  had  to  the  system  of  law,  both 
written  and  unwritten  prevailing  in  this 
State,  when  the  constitution  was  adopted; 
ServU  V.  BeaUy,  3  G.  f)2. 

n.  Duty  and  Power  of  Oonrts  to  Deolare 
Laws  Unoonstitational. 

14.  The  duty  is  a  delicate  one.  It  is  always 
a  delicate  judicial  duty  to  declare  an  act  of 
the  Legislature  unconstitutional,  and  in 
doubtful  cases  it  should  be  avoided ;  Camp- 
bell V.  Union  Bank.  6  H.  625;  Newsom  v. 
Cocke,  44  M.  352.  But  where  the  act  is  pal- 
pably unconstitutional,  it  is  the  duty  of  the 
court  60  to  declare  it;  Campbell  v.  Union 
Bank,  supra  ;  Runnels  v.  iState,  W.  146. 

I1ie  statute  should  be  sustained  if  possi- 
ble ;  but  the  constitution  rnvM  be  preserved 
inviolate;  Thompson  v.  Grand  Gulf  R.  R. 
j-  Banking  Co.,  3  H.  240. 

Where  the  meaning  of  a  clause  in  the  con- 
stitution is  doubtful,  a  statute  alleged  to  be 
in  violation  of  it  will  be  held  valid ;  Ntwsom 
V.  Cocifce,  44  M.  352. 

15.  Constrtiction  which  would  make  a  stat- 
}Ue  unconstitutional  avoided.  General  words 
in  a  statute  should  not  receive  such  a  con- 
struction as  wonld  render  the  act  unconsti- 
tutional, by  giving  it  an  effect  beyond  the 
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legislative  power;  Marshall  v.  Grimes,  41 
M.  27. 

16.  Courts  cannot  go  behind  legislative 
rolls.  Whenever  a  joint  resolution  or  act  is 
signed  by  the  presiding  officers  of  both 
houses,  and  approved  by  the  governor,  and 
filed  in  the  office  of  the  secretary  of  State, 
it  becomes  a  record,  and  imports  absolute 
verity,  and  proves  itself;  and  the  courts  have 
no  power  to  go  behind  it,  and  inquire  whe- 
ther it  was  passed  through  the  Legislature 
regularly  or  not;  Swann  v.  Bu^k,  40  M.  268 
(citing  Green  v.  Weiler,  3  G.  6i>0,  in  which 
case  omith,  C.  J.,  and  Handy.  J.,  expressed 
different  opinions  on  this  point). 

ni.  Who  can  object  that  a  law  is  TTnoonsti- 
tationalt 

1 7.  Party  whose  right  is  affected  can  object. 
No  one  but  the  pariy  (or  a  person  claiming 
under  him),  whose  right  is  a£rected  by  an  act 
of  the  Legislature,  can  plead  its  unconstitu- 
tionality. He  who  iusists  on  the  unconstitu- 
tionality of  a  law  upon  the  ground  that  it 
impairs  a  right  of  his,  must  show  be  has  a 
right  impaired  by  the  law.  Therefore,  where 
in  an  action  of  trespass  the  defendant  intro- 
duced in  evidence  a  tax  deed,  and  plaintiff 
insisted  that  an  act  of  the  Legislature  subse- 

3ucnt  to  the  deed,  making  it  prima  fade  evi- 
ence  that  the  law  had  been  complied  with 
in  making  the  sale,  was  unconstitutional;  it 
was  held  that  plaintiff  could  not  make  that 
objection  to  the  deed,  as  it  conveved  only 
the  right  of  other  parties  to  the  land  em- 
braced in  it,  and  plaintiff  had  not  shown  that 
he  was  claiming  under  them;  Dejamett  v. 
Haynes.  1  0.  6UU. 

18.  Same.  And  so  a  stranger  cannot  object 
that  an  act  of  the  Legislature  authorizing  an 
executor  to  sell  the  land  of  the  minor  distri- 
butees of  his  testator  is  unconstitutional; 
Coleman  v.  Carr,  W.  2.58. 

19.  Same.  And  so  a  purchaser  of  a  judg- 
ment sold  for  costs,  cannot  object  to  a  bill  by 
the  owner  to  redeem,  and  to  recover  from  the 
purchaser  the  money  he  has  collected  under 
It,  that  the  statute  authorizing  the  sale  is  un> 
constitutional;  Harman  v.  Barstow^  I  C. 
276. 

IT.  Eminent  Domain,  and  the  Appropriation 
of  Private  Property  to  PubUo  use. 

See  Railways,  8  to  27. 

20.  Eminent  domain:  Naiure  of  the  right. 
The  light  of  eminent  domain  is  mhereut  in, 
and  essential  to  sovereignty.  It  results  from 
the  social  compact,  without  any  express  pro- 
visions of  the  organic  law,  and  under  it  exists 
the  power  to  appropriate  private  property  to 
public  uses.  The  exercise  of  this  right  is 
recognized  and  regulated  in  the  constitution 
of  the  State,  art.  1,  2  13,  which  provides  that 
just  compensation  in  such  cases  shall  be 
made  to  the  owner  before  the  appropriation 
is  made ;  Brown  v.  BecUty,  5  G.  52 ;  Thomp- 
son V.  (Grand  Gulf  R.  R.  jr  Banking  Co., 
3  U.  240. 

21.  Same.  Under  this  power  the  State  has 
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the  right,  for  the  promotion  of  the  public 
good,,  and  without  maklDg  compensation 
therefor,  to  contract  and  dispose  of  every- 
thing within  her  limits  which  is  not  absolute 
and  exclusive  private  property.  And  the 
waters  of  a  navigable  stream  does  not  so  ex- 
clusively belong  to  the  riparian  owner,  as  to 
prevent  the  State  from  authorizing  its  diver- 
sion for  the  improvement  of  navigation.  As 
against  an  individual,  the  right  of  the  ripa- 
rian owner  will  be  protected ;  but  as  against 
the  public,  it  must  yield  to  the  paramount 
right  of  the  State  for  the  public  good ;  Com- 
n^ssioners  of  Homochitto  River  v.  Withers, 
7  0.  21. 

See  Rivers,  6.  7,  8,  9, 10,  11, 12. 

22.  Same:  Not  affected  by  act  admitting 
the  Stale  in  the  Union.  The  4th  section  of 
the  act  of  Congress  admitting  Mississippi  as 
a  State  in  the  Union,  provides  "that  the 
Mississippi  river,  and  the  navigable  waters 
and  rivers  leading  into  the  same,  and  into 
the  Gulf  of  Mexico,  shall  be  common  high- 
ways, and  remain  forever  free,  as  well  to  the 
inhabitants  of  said  State  as  to  tke  other  citi- 
zens of  the  United  States,  without  any  tsrx, 
duty,  impost,  or  toll  imposed  therefor  by  said 
State."  This  section  aoes  not  prohibit  the 
State  from  diverting  the  waters  of  a  navi- 
gable river  from  its  old  channel  into  another 
river,  in  order  to  improve  its  navigation. 
And  the  Legislature,  and  not  the  courts, 
must  decide  whether  such  a  measure  be  a 
destruction  or  an  improvement  of  naviga- 
tion; lb, 

1%a.  Sale  of  land  for  taxea^  notappropri- 
aiion  of  privale  pro'perty  to  public  use.  A 
sale  of  land  for  the  non-payment  of  taxes  due 
thereon,  is  not  an  appropriation  of  the  land 
as  private  property  to  the  public  use,  within 
the  meaning  of  that  clause  of  the  constitu- 
tion which  prohibits  the  taking  of  private 
property  for  public  use,  except  on  due  com- 
pensation first  made  thtrefor;  WiUiamsy. 
Cammack,  5  C.  209. 

21b,  Consequential  damages  to  adjaceivt 
owner.  Where  the  charter  of  a  town  gave 
the  municipal  authorities  "power  to  open, 
grade,  or  improve  any  street,  alley,  or  sewer," 
and  in  .the  fair  and  reasonable  exercise  of 
this  power  a  sewer  is  made,  adjoining  the 
property  of  a  citizen,  by  which  the  property 
receives  a  consequential  injury,  the  owner  will 
not  be  entitled  to  damages,  for  the  work  was 
done  for  the  public  good,  and  under  compe- 
tent authority,  and  the  general  good  must 
prevail  over  partial  individual  inconveniences; 
White  V.  Yazoo  City^  6  C.  357.  See  post, 
24,  25. 

23.  Railway  is  a  public  use.  Under  the 
right  of  eminent  domain,  private  property 
cannot  be  taken  for  private  purposes,  out  a 
railway  company,  though  composed  entirely 
of  private  persons,  is  so  far  public  as  to  au- 
thorize the  Legislature  to  grant  it  the  right 
of  way  over  private  lands,  upon  due  compen- 
sation being  first  made;  Brcum  v.  Beaity, 
.*)  G.  227 ;  S.  P.,  Thompson  v.  Grand  Gulf 
R.  R.  Co.,  3  H.  240. 

24.  Wien  and  how  compensation  is  to  he 


Tnade.  But  the  compensation  must  be  first 
made  before  the  appropriation  of  the  prop- 
erty, and  it  must  be  maae  in  money ;  a  judg- 
ment  in  favor  of  the  owner  is  not  compensa- 
tion till  it  is  paid ;  Thompson  v.  Grand  Gvlf 
R.  R.  Co.,  3  H.  240.  And  hence,  it  is  in- 
competent for  the  Legislature  to  direct  that 
the  benefit  accruing  to  the  remaining  lands 
of  the  proprietor,  shall  be  set  off  against  the 
value  of  his  land  so  appropriated ;  Isom  v. 
Missi  Cent.  R.  R,  Co.,  7  G.  300 ;  Br(mn  v. 
Beatty,  supra  ;  Fenrice  v.  Wallis,  8  G.  172; 
N.  0,  J.  ^  G.  N.  R.  R.  Co.  V.  Moye,  10  G. 
374. 

25.  Same:  Incidental  benefits  and  conse- 
qv^ential  damages.  And  this  rule  requiring 
full  payment  in  money  for  the  value  of  Iedq 
so  appropriated,  and  also  for  the  damages  sus- 
tained by  the  owner  by  reason  of  the  appro- 

Sriation,  applies  so  as  to  prevent  the  inci- 
ental  benefits  arising  from  the  construction 
of  the  public  improvement,  to  which  the 
property  is  appropriated,  from  oeing  set  off 
against  the  incidental  damages  to  the  re- 
maining property  of  the  owner ;  the  whole  of 
the  damages  must  be  paid  in  money ;  N,  0. 
J,  §•  G.  N.  R,  R.  Co,  V.  Moye,  sup/ a.  See 
ante,  22a. 

26.  Extent  of  the  compensation.  The 
compensation  thus  secured  to  the  owner  of 
land  is  the  actual  value  of  the  land  appropri- 
ated, and  full  indemnity  for  the  damage  done 
his  adjacent  land  to  be  paid  in  gold  and  sil- 
ver, and  undiminished  by  the  enhancement  of 
the  value  of  his  land  occasioned  by  the  im- 
provement to  which  a  part  of  it  has  been 
applied ;  Brown  v,  Beatty,  5  G.  227.  Isora 
V.  Miss,  C.  R.  R.  Co,,  7  G.  300,  (Contra, 
Thompson  v.  Grand  Gulf  R,  R.  ^  B.  Co,, 
3.  H.  240). 

27.  Sam^.  The  value  of  the  property  at 
the  time  it  is  appropriated,  and  the  injury 
then  known  to  result  to  the  owner  as  the 
necessary  and  immediate  consequence  of  such 
appropriation  of  his  property,  without  refer- 
ence to  unascertained  and  remote  benefits  or 
disadvantages  that  may  or  may  not  accrue  in 
future,  is  the  loss  for  which  the  owner  is 
entitled  to  compensation ;  Jb, 

28.  Right  to  take  property  unthout  first 
making  compensation,  in  cases  of  public 
emergencies,  such  as  fire,  war,  pestilence, 
famine  and  flood,  private  property  may  be 
taken  for  public  use  without  compensation 
being ^rs^  made  therefor  ;  but  to  justify  this, 
the  necessity  for  the  appropriation  must  be 
imperative  and  apparently  present,  and  the 
danger  so  immediate  as  not  to  admit  of  the 
delay  necessary  to  a  judicial  proceeding  for 
the'  condemnation  of  the  property ;  Fenrice 
V.  Wallis,  Q  G.  ]12. 

29.  Injunction  against  the  appropriation. 
The  owner  is  entitled  to  an  injunction  against 
the  appropriaiion  of  his  property  to  public 
use  until  compensation  is  first  made,  except 
in  case  of  the  emergency  above  explained ; 
lb. 

30.  Remedy  prescribed  for  condemnation. 
The  charter  of  the  Grand  Gulf  R.  B.  and 
Banking    Co.  contained  a  provision,  which 
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1  in  the  company  the  right  of  way  over 
'*H  merely  upon  a  judgment  being  rendered 
J|*iQ8t  the  company  for  compensation,  and 
^'oi'e  compensation  is  made.      The  court 
?9*  The  remedy  thus  provided  being  uncon- 
stitutionaX  and  void,  it  will  not  undertake  to 
"Soie  a  new  one,  and  hence,  that  the  company 
^48  without  any  legal  remedy  for  procuring 
^^e  condemnation  of  the  land.    It  was  also 
^af(f,  that  if  the  company,  on  the  rendition  of 
^"^jadgment  for  the  damages,  hi^d  paid  the 
™oney,   the  court  would  not  have  been  pre- 
P^ed  to  say  that  it  would  not  have  been  suf- 
Jf^ieat ;    Thompson  v.  Grand   Gulf  R.  R.  ^ 
Bankin^f  Co.,  3  H.  240.    The  charter  of  the 
Aiiss.  Oeiit.  R.  R.  Co.  contained  a  provision 
that    the  jury  impanelled  to  assess  the  dam- 
ages to  tlie  owner,  should  take  into  consider- 
ation the  benefits  to  his  adjacent  land  arising 
from     t.he  improvements.     The  court,  in  de- 
claring^  this  provision  unconstitutional,  said, 
that  the  provision  might  be  separated  from 
the  others,  and  a  condemnation  might  be  had 
under    the  charter,  the  jury  being  required 
to  disregard  the  unconstitutional  provision ; 
Brou^n,    y.  Realty,  5  G.  227.    So  it  appears 
that   if    ^jjg   unconstitutionality  consist  in  a 
!*P***te  provision,  which  may  be  eliminated 
ffi°^  ^^e  statute,  leaving  a  constitutional  and 
^  te*^*^^   remedy  within  the  words  of  the  sta- 
^^jI^'  except  the  unconstitutional  part  elimi- 
||][^jj^»  the  remedy  will  do;  but  if  tne  statute 
"^P^^  'Unconstitutional  part  being  eliminated 
"j!r  ^^^^e  no  remedy  without  the  addition  of 
"       ?^^tter,  or  the  substitution  of  new  mat- 
^    'vxv  the  place  of  the  part  eliminated,  the 
^^t\»  will  not  make  the  substitution  or  addi- 
^oD,  and  the  remedy  will  therefore  fail. 

31.  Remedy  provided  is  exclusive.    The 
remedy  provided  in  the  statute  authorizing 
SQch  condemnation,  is  without  any  negative 
words  to  that  effect,  exclusive  of  the  remedy 
which  would  otherwise  exist  at  common  law  ; 
Brmm  v.  Reatly,  5  G.  227. 
Sed  vide  Railways,  20,  21,  26. 
31a.  Right  to  authorize  railway  in  a  city. 
The  Legislature  may  authorize  a  railway  com- 
pany to  locate  their  track  on  the  streets  of  a 
town  or  city,  with  its  consent ;  or  without 
its  consent  by  providing  for  due  compensa- 
tion to  be  paid  to  the  city  for  the  damages. 
Whether  tne  owner  of   the    adjacent    lots 
wonld  be  entitled  to  compensation  ;  Qucere  ? 
Donnahue^s  Case,  8  S.  &  M.  649. 
JSee  Sba  Shore,  4, 5. 

V.  Power  of  Taxation. 
32.  Tax  on  imports  and  exports.  That 
clause  of  the  10th  section  of  the  1st  article 
of  the  Constitution  of  the  United  States, 
which  prohibits  the  States,  without  the  con- 
sent of  Congress,  from  levying  imposts  or  du- 
ties on  exports  and  imports,  does  not  prevent 
a  State  from  levying  an  ad  valorem  tax  on 
sales  of  merchandise  made  within  the  State, 
by  a  citizen  of  another  State,  though  the 
merchandise  were  brought  by  him  into  the 
8tate  for  the  purpose  of  sale.  The  taxing 
power  of  a  State  extends  to  all  property 
within  its  limits,  including  that  which  was 


brought  into  it  solely  for  the  purpose  of  com. 
merce ;  Harrissmx  v.  Mayor,  ^c,  of  Vicks- 
hurg,  3  S.  &  M.  381.  Therefore  an  ordinance 
of  ihe  city  of  Vicksburg,  which  imposes  an 
ad  valorem  tax  on  sales  of  merchandise  made 
within  the  city  limits,  by  traders  on  flat-boats 
and  other  water  craft,  is  not  a  violation  of  the 
Constitution  of  the  United  States,  though  a 
trader  so  taxed,  be  a  citizen  of,  and  brought 
his  merchandise  from,  another  State  ;  lb. 

33.  Wharfage  and  tonnage  duties:  Dis- 
tinction between.  The  Act  of  1825,  which 
authorized  the  city  of  Natchez  to  establish 
rates  of  wharfage  and  collect  the  same  through 
an  harbor  master,  is  not  an  authority  to  levy  a 
tonnage  duty,  prohibited  by  the  Federal  Con- 
stitution to  the  States.  A  tonnage  duty  is  a 
tax  or  duty  imposed  on  vessels  engaged  in 
importing  merchandise  into  the  United  States, 
and  levied  for  the  privilege  of  entering  the 
ports  of  the  Union.  Wharfage  is  a  mere 
charge  claimed  by  the  owner  of  the  soil, 
for  the  use  of  it  by  a  vessel  in  landing ;  and 
this  right  the  owner  of  the  banks  of  a  naviga- 
ble stream  may  exercise,  by  charging  all  ves- 
sels, using  a  portion  of  it  for  that  purpose ; 
O'Conley  v.  City  of  Natchez.  1  S.  &  M.  31. 

34.  faX'Tig  power  may  be  delegated  to  a 
municipal  corporation,  'Vhe  Legislature  may 
delegate  to  a  municipal  corporation  the  power 
to  levy  taxes  on  property  within  its  limits, 
sufficient  for  its  good  government;  Smithy, 
Aberdeen,  3C.  458  ;  Harrisson  v.  Mayor,  §fc., 
of  Vicksburg,  3  S.  &  M.  581. 

35.  Uniformity  and  equality  in  taxaiion. 
The  Constitution  of  the  State  (of  1832),  does 
not  prohibit  the  Legislature  from  levying 
specific  taxes,  nor  does  it  declare  that  taxa- 
tion shall  be  equal  and  uniform  ;  but  if  it  did 
declare  such  equality  and  uniformity,  a  tax 
levied  by  a  municipal  corporation  on  lots  sit- 
uated on  its  streets,  requiring  the  owners 
thereof  to  pave  the  streets  in  front  of  their 
property,  would  be  equal,  uniform  and  con- 
stitutional ;  Smith  V.  Aberdeen,  supra. 

36.  Same:  Legislature  has  discretion  as 
to  fhode  of  taxation.  The  power  of  taxa- 
tion whether  for  ereneral  or  local  purposes,  is 
intrusted  to  the  Legislature,  and  the  mode 
and  manner  of  exercising  it,  is  not  within  the 
prohibition  of  the  Constitution ;  and  if  the 
power  be  exercised  within  the  scope  of  the 
grant,  though  unwisely  and  oppressively,  it  is 
beyond  the  power  of  the  courts  to  interfere  ; 
Williams  v.  Cammack,  5  C.  209. 

37.  Same:  Power  to  exempt  property  from 
taxation.  The  Legislature  may  exempt  cer- 
tain property  from  taxation,  when  the  rule  of 
exemption  is  determined  by  the  locality  of 
the  property,  and  not  its  ownership  by  par- 
ticular individuals  ;  and  the  exemption  though 
operating  harshly  upon  those  who  own  like 
property  not  so  exempted,  is  no  ground  for 
declaring  the  exemption  unconstitutional. 
Such  hardships  and  inconveniences  are  inci- 
dent to  society,  and  a  part  of  the  sacrifices 
which  every  one  must  make  in  order  to  enjoy 
the  greater  advantages  of  law  and  govern- 
ment. But,  if  such  exemption  were  uncon 
stitutional,  this  would  be  no  ground  for  de 
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elariDg  the  tax  imposed  nnconstitutioDal,  for 
that  part  of  the  act  alone,  which  is  in  viola- 
tion of  the  constitution  would  be  void  ;  Ih, 

As  to  effect  of  such  exeniption  or  future 
power  to  tax,  see  'pont,  89. 

38.  Same.  When  such  exemption  is  made 
from  a  tax  for  a  local  improvement,  upon  the 
ground  that  the  land  so  exempted  is  not  to 
be  benefited  by  the  improvement,  this  will  be 
no  reason  for  decl  ring  the  tax  on  particular 
land  situated  in  the  district  taxed,  and  sup- 
posed to  be  benefited  by  the  improvement, 
unconstitutional,  where  it  can  be  shown  that 
the  particular  tract,  so  far  from  being  bene- 
fited by  the  improvt  ment,  will  be  injured  by 
it.  Such  matters  are  entirely  within  the  tax- 
ing power  of  the  Legislature,  whose  action 
cannot  be  reviewed  by  the  courts,  upon  the 
ground  that  it  is  contrary  to  natural  jus- 
tice ;  Ih. 

39.  Same.  Nor  is  such  exemption  of  cer- 
tain property  from  taxation,  a  violation  of 
that  clause  of  the  constitution  which  de- 
clares that  no  man,  or  set  of  men,  '*  is  enti- 
tled to  exclusive,  separate  public  emoluments 
or  privileges ; "  that  provision  relates  to 
privileges  and  emoluihents  of  a  political  and 
personal  nature ;  Jb.    See  post.  63. 

40.  Pinuer  of  taxation  for  local  improve^ 
ment.  The  Legislature  has  power,  for  local 
purposes,  to  impose  local  taxation  upon  any 
district  or  extent  of  territory  less  than  the 
whole  State,  whether  the  citizens  to  be  affec- 
ted by  it  are  residents  of  the  same  political  sub- 
division or  district,  or  members  of  the  same 
political  corporation  or  not ;  Alcomv.  Hamer^ 
9  G.  652. 

4L  Same,  And  it  is  no  valid  objection  to  a 
tax  imposed  on  a  district  for  the  purpose  of 
the  erection  and  repair  of  a  public  improve- 
ment in  it,  that  a  part  of  the  taxes  so  levied 
(and  which  part  is  to  be  derived  from  a  part 
of  the  district),  is  directed  by  the  act  to  be 
applied  to  the  payment  *of  a  debt  which  had 
been  previously  contracted,  towards  the  ac- 
complishment of  the  authorized  improvement, 
by  the  municipal  authorities  of  that  portion 
of  the  district,  whose  debt  is  thus  provided 
for;  lb. 

42.  Same:  Levee  laws.  An  act  entitled 
**  An  act  to  aid  in  repairing  and  perfecting 
the  levee  of  the  Mississippi  river,  in  the  coun- 
ties of  De  Soto,  Tunica,  Coaboma,  Boli- 
var, Washington,  and  Issaquena,"  approved 
2d  December,  1858,"  is  constitutional;    lb. 

See  Levee  Laws. 

43.  Sale  of  land  for  taxes.  A  sale  of  land 
for  the  non-payment  of  tuxes  due  thereon,  is 
not  an  appropriation  of  private  property  to 
public  use,  within  the  meaning  of  that  clause 
of  the  constitution  which  prohibits  the  taking 
of  private  property  for  public  use,  except  on 
due  compensation  being  first  made  ;  Williams 
V.  Cammack.  3  C.  309. 

44.  Forfeiture  of  land  for  the  non-payment 
of  taxes.  So  much  of  the  act  of  the  yth  of 
March,  1850,  as  provides  for  a  forfeiture  of 
land  for  the  non-payment  of  taxes  due  there- 
on, is  in  violation  of  the  bill  of  rights,  which 
declares  that  no  citizen  shall  be  deprived  of 


his  property  except  by  due  course  of  law ; 
Griffln  V  Mixon,  9  G.  424. 

45.  Same.  In  the  above  case,  the  general 
principles  regulating  the  taxing  power  of  the 
State,  are  elaborately  discussed,  and  the  au- 
thorities collected  and  reviewed  by  Justice 
Harris,  delivering  the  opinion  of  the  court, 
and  by  Justice  Handy,  dissenting. 

VI.    Former  Jeopardy. 

46.  Constitutional  provision.  That  clause 
of  the  constitution  of  the  United  States, 
which  declares,  "  nor  shall  any  one  be  subject 
for  the  same  offence  to  be  twice  put  in  jeop- 
ardy of  life  or  limb,"  is  binding  in  the  State 
as  well  as  in  the  Federal  courts;  State  v. 
Moor,  W.  134. 

47.  No  jeopardy  till  verdict.  But  a  pris- 
oner is  not  in  jeopardy  till  after  verdict,  and 
the  court  may,  therefore,  in  a  felony  case, 
properly  discharge  a  disagreeing  jury,  at  the 
last  moment  of  its  term  ;  lb. 

48.  Same.  The  court  has  no  power  to  dis- 
charge a  jury  in  a  capital  case  (after  the  evi- 
dence is  closed  and  the  cause  submitted  to 
them,  without  the  consent  of  the  defendant), 
on  the  ground  merely  that  the  jury  say  "  they 
cannot  agree  upon  a  verdict;"  and  if  it  do 
discharge  the  inry  under  such  circumstances, 
the  prisoner  having  by  that  trial  been  once 
put  in  jeopardy  of  his  life,  is  entitled  to  an 
acquittal.  But  the  court  has  the  power  to 
discharge  the  jury  and  order  a  mistrial  to  be 
entered,  in  case  of  a  legal  necessity  for  so  do- 
ing; and  the  fact  that  the  jury  report  to  the 
court  in  five  minutes  of  the  expiration  of  its 
term,  as  prescribed  by  law,  that  they  are  un- 
able to  agree,  is  such  a  legal  necessity  as  au- 
thorizes, the  court  to  discharge  them  without 
the  consent  of  the  accused ;  Josephine's  Case, 
10  G.  613. 

49.  But  former  conviction  must  be  under 
valid  indictment.  The  rule  of  the  common 
law,  incorporated  into  the  constitution  of  the 
State,  which  declares  that  **  no  person  shall, 
for  the  same  offence,  be  twice  put  in  jeopardy 
of  life  or  limb,"  is  applicable  only  to  cases 
where  there  has  been  an  acquittal  or  convic- 
tion, under  an  indictment  which  is  sufficient 
in  law  to  authorize  the  court  to  pronounce 
judgment.  But  it  seems  that  a  party  who 
has  been  convicted  under  a  void  indictment, 
and  actually  suffered  the  punishment  pre- 
scribed by  law.  cannot  be  prosecuted  again 
for  the  same  offence ;  Kohlheimer's  Case,  10 
0.  548. 

YII.    '<  Due  oonrse  of  law/'  as  used  in  the 
Oonstitntion. 

50.  Effect  on  indictments.  That  portion 
of  the  constitution  which  declares  '*that  no 
person  can  be  accused  arrested,  or  detained, 
or  deprived  of  his  life,  liberty,  or  property, 
but  by  due  couse  of  law,"  does  not  prohibit 
the  Legislature  from  making  new  rules  for 
the  framing  of  indictments,  and  different  from 
those  at  common  law ;  Noonan's  Case,  1  S, 
&  M.  562. 

51.  Requires  service  of  process.     An  ordi. 
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'^^^  K  ^^  *°  incorporated  town,  directing  its 
c^«^%^    *  to  seize  and  sell  all  hogs  running  at 
V^  ^  in  the  town,  and  pay  over  the  proceeds 
|\\^^blic  purposes,  and  which  requires  no 
«V^^8  to  issue  for  the  seizure  and  sale,  and 
\^^\ice  to  the  owner,  and  gives  him  no  op- 
y^nily  of  defence,  is  a  violation  of  the  10th 
^^\ion  of  the  1st  article  of  the  constitution, 
which  declares  that  **  no  person  can  be  de- 
prived of  his  life,  liberty,  or  property  but  by 
due  course  of  law,"  and  the  other  provision, 
that  the  right  of  trial  bv  jury  shall  remain 
inviohte ;  Donovan  v.  Mayors  ^•c.,  of  Vicka- 
hurg.  7  0.  247. 

52.  Requires  notice.  It  is  not  within  the 
power  of  the  Legislature  to  authorize  the 
renditioQ  of  a  judgment  against  a  party  with- 
oat  notice  to  him,  either  actual  or  coostruc- 
tive;  Jack  v.  Thompson,  41  M.  49. 

53.  Forfeiture  of  land  for  taxes.    So  much 

of  the  Act  of  9th  March,  1850  (Session  Laws, 

ch.  2,  p.  50),  as  provides  for  a  forfeiture  of 

land  to  the  State,  on  the  failure  of  the  owner 

to  pay  the  taxes  due  thereon,  is  in  violation 

of  the  13th  section  of  the  bill  of  rights,  which 

prohibits  the  taking  of  private  property  for 

public  use  without   "  a   just  compensation 

wing  first  made  therefor,"  and  also  of  the 

loth  section,  which  declares  that  a  citizen 

shall  not  be  deprived  "  of  his  life,  liberty  or 

Property, but  by  due  course  of  law;"  and  said 

»cl  is  to  that  extent  null  and  void ;  Handy, 

Jm  dissented ;  Grtffln  v.  Mt'xon,  9  G.  424. 

Vm.   Trial  by  Jury. 

^ee  JcRY.  1  to  6. 

^  Extent  of.  The  right  of  trial  by  jury 
to  Eecured  by  the  constitution,  is  at  least  as 
extensive  as  **it  exists  at  common  law;" 
Smith's  AdmtmstrcUor  v.  Smith.  1  H.  102. 

55.  Judge  in  favor  of  surety  against  prin- 
cipal :  On  motion  The  statute  ( roindexter's 
Code,  p.  142,  i  160),  giving  a  surety  the  right 
to  more  for  a  judgment  against  his  principal 
for  money  paid  by  the  surety  for  the  princi- 
pal, confers  an  exclusive  right  on  a  particular 
class  of  creditors,  and  is  for  that  reason  un- 
coDstiiutional ;  it  also  violates  that  clause  of 
the  constitution  which  secures  the  right  of 
tfial  by'jury ;  Smith  v.  Smith,  supra.  But 
this  is  overruled  in  Woodward  v.  May  Sf 
»«/«•  4  H.  389.  where  the  statute  is  held  to 

he  constitutional ;  but  it  is  also  said,  that  a 
jury  should  be  called  to  ascertain  both  the 
^t  of  suretyship  and  the  amount  paid,  ex- 
cept when  there  is  a  judgment  already  against 
principal  and  surety  in  a  competent  court,  in 
*hich  the  fact  of  suretyship  is  shown,  and  the 
Payment  by  him  should  be  shown  (if  a  jur^v 
h€  dispensed  with)  beyond  doubt,  an*!  it 
seems,  by  the  receipt  and  return  of  an  officer 
of  conrt  Iq  Scott  v.  Nichols,  5  C.  94,  Wood- 
^f^rd  V,  May  §•  Wife,  was  confirmed ;  and  it 
*w  said,  however,  that  a  jury  should  be 
called  wherever  any  question  of  fact  is  to  be 
wcertained  in  snch  a  proceeding. 

56,  Sheriff^s  sale  cannot  be  set  aside  on 
notion,  A  sheriff's  sale  regular  on  its  face, 
caaoot  be  set  aside  on  motion,  the  purchaser 
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having  'a  constitutional  tight  to  have  the 
matter  tried  by  a  jury.  Hence,  a  judgment 
annulling  a  sheriff's  sale  of  land,  upon  the 
ground  that  the  purchaser  was  his  deputy, 
cannot  be  rendered  on  motion ;  Floumoy  v. 
Smith,  3  H.  62. 

67.  Motion  against  sheriffs  and  their  sure- 
ties. The  right  of  trial  by  jury  secured  in 
the  constitution,  does  not  mean  that  there 
shall,  in  all  cases,  be  a  jury  trial  of  Questions 
of  fact,  but  that  this  right  shonla  remain 
and  exist  substantially  as  it  does  by  the  com- 
mon law  of  England.  By  the  common  law, 
it  is  an*  inherent  power  of  courts  to  punish 
their  officers  for  contempt  in  not  obeying 
their  process  or  orders,  and  for  abuses  in  the 
administration  of  justice,  by  summary  cor- 
rections by  the  court,  without  the  interven- 
tion of  a  jury.  The  sheriff  is  an  officer  of 
court,  and  may  therefore  be  proceeded  against 
in  this  summary  way  for  his  failure  to  execute 
process  of  the  court,  and  be  thus  compelled 
to  indemnify  a  party  injured  by  his  neglect. 
And  this  right  of  summary  proceeding  exists 
also  as  to  the  sureties  on  the  sheriff's  bond ;  for 
though  they  are  not  officers  of  court,  yet  by 
executing  the  official  bond  of  the  sheriff,  they 
are  to  be  understood  as  consenting  to  submit 
themselves  to  the  summary  proceedings  pro- 
vided by  law,  to  compel  the  principal  to  dis- 
charge his  duty.  The  statute,  therefore, 
authorizing  such  proceedings  by  motion 
against  the  sheriff  and  his  sureties  is  constitu- 
tional ;  Zj€wis  V.   Garrett's  Adm'r,  5  H.  434. 

58  Motion  on  bonds  taken  by  sheriff  from 
tenants  for  rent.  The  statute  authorizing  the 
court  on  motion  to  render  judgment  on  bonds 
takei  by  sheriff  from  tenants  replevying  prop- 
erty attached  for  rent,  is  constitutional ;  Feck 
V.  CritcJdow,  7  H.  243. 

59.  Seizure  and  sale  of  hogs  without  trial. 
An  ordinance  of  a  town,  directing  its  marshal 
to  seize  and  sell  all  hogs  found  in  the  streets, 
without  notice  to  the  owner,  is  unconstitu- 
tional for  denying  the  right  of  trial  by  jury ; 
7  C.  Donovan  v.  Mayor j  {fc,  of  Vicksburg, 
247. 

60.  Right  of  trial  by  jury  secured  by  the 
Constitution  of  the  United  States.  Although 
the  President  of  the  United  States  had  the 
power  after  the  overthrow  of  the  Confederate 
States,  to  establish  civil  government  for  the 
people,  yet,  in  doing  so,  he  could  not  violate 
the  Constitution  of  the  United  States.  Hence, 
in  establishing  courts  in  the  Confederate 
States,  he  could  not  so  organize  them  as  to 
deprive  the  people  thereof  of  the  right  of 
trial  by  jury,  m  cases  cognizable  in  courts  of 
common  law,  when  the  amount  in  controversy 
exceeded  $20 ;  Scott  v.   Bilgerry.  40  M.  119. 

61.  In  appeals  from  Junes  to  assess  dam- 
ages to  land.  The  constitution  of  the  State 
secures  the  right  of  trial  by  jury  in  all  cases 
in  which  it  was  allowed  by  the  common  law- 
Hence,  on  an  appeal  to  the  Circuit  Court 
from  an  inquest  of  a  jury  impanelled  to 
assess  damages  for  the  location  of  a  railway 
either  party  has  the  right  to  demand  a  trial 
by  jury;  Isom  v.  Miss.  Cent.  R.  R.  Co.t  7  G. 
300. 
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IX.  Grant  of  Exolnsiye  Bights. 
See  Corporation.  42,  43. 

62.  StcUutes  allmvina  sureties  to  proceed  by 
motion.  The  statute  (Poindexter's  Code,  p. 
142,  J 160).  which  gives  a  surety  the  right  to 
move  for  judgment  against  his  principal  for 
money  paid  by  the  surety  for  tike  principal, 
confers  an  exclusive  privilege  on  a  particular, 
class  of  creditors,  and  is  for  that  reason  un- 
constitutional ;  Smt'h*s  Adm'r  v.  Smith,  1  H. 
102,  overruled  by  Wof'dtvard  v.  May  and  wifcy 
4  H.  389  ;  Scott  v.  Nichols.  .5  C.  94,  and  also 
by  PecJc  v.  Critchlow,  1  H.  243.    See  ante,  5.5. 

63.  Exclusive  rights  defined.  The  first  sec- 
tion of  article  1  of  the  constitution  of  this 
State,  which  declares  that  *•  all  freemen  are 
equal  in  rights,"  and  '*  that  no  man  or  set  of 
men,  are  entitled  to  exclusive,  separate,  pub- 
lic emoluments  or  privileges  from  the  com- 
munity, but  in  consideration  of  public  ser- 
vices," is  directed  against  a  superiority  of 
personal  and  political  rights,  distinctions  of 
birth,  rank  or  station,  and  all  claims  to  emol- 
uments from  the  community  of  anv  man  or 
Bet  of  men  over  any  other  citizen  of  the  State ; 
and  it  declares  honors  and  emoluments,  and 
privileges  of  a  personal  and  political  charac- 
ter, to  be  alike  open  and  free  to  all  the  citi- 
zens of  the  State.  It  has  no  reference  to  the 
private  relations  of  the  citizen,  nor  to  the 
action  of  the  Legislature  in  passing  laws, 
regulating  the  domestic  policy  and  business 
affairs  of  the  people,  or  of  any  portion  of 
them.  And  hence,  an  act  of  the  Legislature 
of  the  State  levying  a  tax  for  levee  purposes 
which  exempts  from  the  tax  all  lands  lying 
between  the  levee  and  the  Mississippi  river, 
is  not  in  conflict  with  this  section  of  the  con- 
stitution ;  Williams  v.  Cammack,  5  C.  209. 

64.  Same.  So  a  law  which  dispenses  with 
proof  of  subscription  as  a  stockholder  in  a  rail- 
way company,  unless  the  subscription  be  denied 
under  oath,  is  not  in  conflict  with  this  section 
of  the  constitution ;  Thigpin  v.  Atis,  Cent, 
R.  K,  Co.,  3  G.  347. 

65.  Exclusive  right  to  keep  a  wharf.  When 
an  exclusive  right  to  keep  a  wharf  within 
certain  limits,  on  the  sea  shore,  is  once  gran- 
ted by  the  Legislature  it  is  irrevocable  ;  Mar- 
tin v.  O'Brien,  5  G.  21. 

X.  Vested  and  Oontingent  Bights,  and  Betro- 
aotiye  Laws. 

66.  Vested  n'ghts  cannot  be  impaired.  Every 
statute  which  takes  away  a  vested  right,  or 
which  is  to  have  an  effect  before  its  passage, 
is  retrospective  and  void  ;  Davis  v.  minor,  1 
H.  183.  {Sed  vide,  post  1\  J  72);  nor  can  a 
vested  right  be  transferred  to  another  against 
the  owner's  consent;  CumH  Bk  of  Natchez  v. 
Chambers,  8  S.  &  M.  9. 

•  67.  Vested  defence  to  an  action  cannot  be 
taJcen  away.  A  valid  defence  to  an  action 
vested  in  a  party  by  law,  is  a  vested  right, 
which  cannot  be  taken  from  him  without  his 
consent.  Hence,  where  he  has  a  good  defence 
by  the  statute  of  limitations,  it  cannot  be 
taken  away  by  a  subsequent,  statute ;  Davis 
V.  Minor,  supra. 


68.  Legislation  cannot  r,  voke  a  donation. 
WRen  the  State  parts  with  property,  even  by 
donation,  the  transaction  is  a  contract,  and 
places  the  property  beyond  her  control ;  pri- 
vate rights  are  then  vested,  which  are  beyond 
legislative  control ;  ComH  Bk  of  Natchez  v. 
Chambers,  8  S.  &  M.  9 ;  S.  P.,  Martina. 
O'Brien.  5  G.  21. 

69.  R&opening  final  judgments.  The  Le^s- 
lature  has  no  power  to  pass  an  act  allowing 
judgments  and  decrees  rendered  prior  thereto 
to  be  re-opened,  if  according  to  the  law  in 
force  when  they  were  rendered,  they  were 
final  and  conclusive;  Hooker  v.  Hooker,  10 
S.  &  M.  599 ;  Stewart  v.  Davidson,  lb.  351. 

70.  Contingent  rights.  A  n  act  of  the  Legis- 
lature, which  secures  to  women  then  married, 
all  their  personalty,  which  had  not  then  been 
reduced  to  possession  by  the  husband,  is  con- 
stitutional. Such  an  act  violates  no  vested 
right  of  the  husband,  for  his  right  is  contin- 
gent o«»ly  until  he  has  reduced  the  property 
to  possession ;  Clarke  v.  McCreary,  12  8.  k 
M.  347. 

See  Dower,  17.  Husband  and  Wife,  12, 16. 

71.  Retroactive  laws.  The  Legislature  may 
pass  retroactive  laws,  which  do  not  impair 
the  obligations  of  contracts,  nor  divest  vested 
rights,  but  such  laws  are  unjust  and  con- 
demned by  the  courts.  'J  herefore,  the  Legis- 
lature may  by  law  make  that  a  ground  of 
divorce,  which  at  the  time  it  was  done  was  no 
ground  for  dissolving  the  bonds  of  matrimony ; 
and  so  the  Act  of  February  9th,  1860,  which 
provided  that  where  husband  and  wife,  prior 
to  its  passage,  had  lived  separate  for  four 
years,  without  collusion  and  without  intent 
to  procure  a  divorce,  either  party  might 
procure  it,  is  constitntional,  and  a  divorce 
will  be  granted  under  it ;  Carson  v.  Carson, 
40  M.  349 ;  S.  P..  Read  v.  BeaU,  42  M. 
472  ;  where  it  was  held  that  the  Legislature 
might  pass  a  law  imposing  a  tax  on  retailers 
who  had  already  been  licensed,  and  had  paid 
$100  for  the  privilege. 

72.  Same  The  Legislature  has  power  to 
change  the  rules  of  evidence  and  establish 
new  ones,  as  to  the  sufficiency  of  proof  of  a 
new  promise  of  acknowledgment  to  take  a 
case  out  of  the  statute  of  limitations,  and  to 
apply  such  new  rules  to  cases  arising  before 
their  adoption  ;  Carothers  v.Hurly,  41  M.  71, 
(citing  Briscoe  v.  Anketdl    6  C.  361). 

See  Statutks,  45,  46. 

72a.  Same  The  Act  of  19th  February,  1867, 
which  provides  that  all  contracts  for  the  pay- 
ment of  money  entered  into  in  the  State,  be- 
tween  1st  May,  1862,  and  1st  May,  1865, 
shall  be  deemed  prima  facie  as  payable  in 
Confederate  treasury  notes,  is  constitutional 
(citing  Briscoe  v,  Anketell,6  0.  361) ;  Cowan 
v.  McCutchen,  43  M.  207.   See  post,  82,  et  seq. 

XI.  Laws  impairing  the  Ohligation  of  Oon- 

tracts. 

1.   What  it  the  Obligation  of  a  Contraet. 

73.  What  is  the  obligation  of  a  contract. 
The  "  obligation  "  of  a  contract,  in  the  mean- 
ing of  that  clause  of  the  Federal  Constitution 
which  prohibits  the  States  from  passing  any 
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laws  impftiriDg  the  "obligatioo  of  cootracts/' 
is  for  the  moat  part  its  binding  force  upon 
the  obligor  to  perform  the  duty  agreed  on, 
accordiog  to  the  nature  and  terms  of  the 
agreemeDt;  and  it  has  reference  to  the  per- 
formance rather  than  to  the  consequences 
resahioff  from  a  breach  of  the  contract  The 
essential  constituents  of  a  contract,  in  which 
consists  its  inviolable  obligation,  are  its  valid- 
ity, construction,  effect,  and  discharge ;  these 
are  governed  by  the  law  in  existence  when  it 
was  made,  and  enter  into  and  form  a  part  of 
it  wherever  it  may  be  sought  to  be  enforced ; 
Cofman  v.  B*k  of  Kentucky,  40  M.  29. 

8.  Bemedy. 

74.  Same:  Distinction  between  obligation 
and  rermdy.  But  the  remedy  is  for  the  most 
part  the  act  of  the  lawmaking  power  pro- 
viding redress  for  a  breach  of  a  contract,  and 
except  in  cases  of  peculiar  character,  it  is 
aabject  to  modification  and  repeal  by  the 
State  Legislature ;  but  the  power  over  the 
remedy  is  not  without  restriction.  The  re- 
medy, though  not  a  part  of  the  contract,  is 
an  incident  of  it,  witnout  which  it  would  be 
of  no  value ;  the  Legislature  of  a  State  can- 
not, therefore,  under  the  power  to  modify  the 
remedy,  take  it  away  altogether,  or  so  change 
and  obstruct  it,  as  to  materially  impair  its 
^^he  as  it  existed  when  the  contract  was 
wade  {citing  Curran  v.  Arkansas,  15  H. 
^'  a  319;  Bronso7i  v.  Kenzie,  1  ib.  .316; 
Mt^Cracken  v.  Hayward,  2  H.  612  ;  Nevitt  v. 
B'fc  0/  PoH  Gibson.  6  S.  &  M.  513 ;  Briscoe 
V.  Anketdl  6  0.  371) ;  Cofman  v.  B'k  of 
KtiUucky,  supra  ;  S.  P.,  Nevitt  v.  B'k  of  Port 
Gibson,  supra ;  Cornel  Bk  of  Natchez  v. 
Chambers,  «  S.  &  M.  9 ;  Briscoe  v.  AnketeU, 
supra. 

I0.  Stay  laws.  Therefore,  an  act  taking 
*wayall  remedy  on  contracts  for  the  space 
0/  a  year,  would  be  destru^ctive  of  the  obliga- 
tion of  contracts,  and  unconstitutional  and 
^oid;  Cofman  v.  B'k  of  Kentucky,  supra. 
But  the  Legislature  may  exempt  from  suit 
&  soldier  absent  in  the  army  upon  the  same 
ground  that  it  may  exempt  lunatics  and 
idiots;  the  soldier  being  under  duress  is  in- 
capable of  attending  to  a  suit ;  Sta^te  v. 
McGirUv.  41  M.  435. 

76.  Act  prohibiting  trustees  of  dissolved 
banks  from  suing.  The  trustees  appointed 
under  the  quo  warranto  act  of  1843,  to  take 
charge  of  the  assets  of  a  bank,  upon  the 
rendition  of  a  judgment  of  forfeiture  against 
the  bank,  were  thereby  vested  with  the  right 
and  clothed  with  the  dut^  to  collect  the 
debts  due  the  bank,  by  action  or  suit,  if  ne- 
cessary. The  Act  of  1846,  which  made  it  com- 
polsory  on  these  trustees  to  sell  the  debts 
due  to  the  bank,  deprived  the  trustees  of  a 
remedy  to  enforce  these  debts,  and  is  there- 
fore unconstitutional  and  void.  And  it  is  no 
answer  to  this,  to  say,  they  had  the  remedy 
to  collect  bv  sale ;  for  the  remedy  which  is 
secured  by  the  constitution  under  the  clause 
forbidding  laws  impairing  the  obligation  of 
contracts,  consists  in  a  le^^l  or  equitable  pro- 
ceeding in  a  court  of  justice^  whereby  a  judg- 


ment is  rendered,  and  execution  issued  to 
enforce  it ;  Coml  B'k  of  Natchez  v.  Chamr 
bers.  8  S.  &  Sf .  9. 

77.  Constitution  only  protects  legal  reme- 
dies. On  25th  of  October,  1865,  the  Legisla- 
ture passed  a  ioint  resolution  in  these  words : 
••  Resolved,  that  the  auditor  of  public  ac- 
counts be  and  he  is  hereby  directed  to  issue 
no  more  warrants  for  the  payment  of  money, 
until  further  orders."  After  the  passage  of 
this  resolution,  a  State  officer  applied  to  the 
auditor  for  a  warrant  for  his  salary  then  due. 
and  on  the  auditor's  refusal  to  issue  it,  applied 
for  a  mandamus  to  compel  him  to  issue  the 
warrant :  Held,  that  the  resolution  was  not 
in  violation  of  the  constitution,  upon  the 
ground  that  it  took  away  from  the  officer  all 
remedy  to  procure  his  salary ;  that  the  pro- 
curement of  an  auditor's  warrant  by  a  cred- 
itor of  the  State,  was  in  no  legal  sense  a  rem- 
edy to  collect  the  debt,  but  a  mere  means 
adopted  by  the  State  for  its  own  convenience 
to  pay  her  creditors ;  that  the  State  could  not 
be  sued  upon  executory  agreements,  except 
by  her  own  consent;  and  if  sued  and  judg- 
ment obtained,  there  was  then  no  remedy  to 
compel  the  State  to  pay ;  and  that  the  only 
remedy  of  a  creditor  of  the  State,  is  to  apply 
to  the  Legislature  for  payment ;  Swann  v. 
Buck,  40  M.  268. 

78.  May  change  remedy.  The  remedy  is 
DO  part  of  the  contract ;  and  the  Legislature 
may  change  and  modify  the  remedy  in  exist- 
ing contracts  in  their  discretion,  if  an  ade- 
quate remedy  be  still  left  or  provided.  The 
act  therefore  which  requires  the  makers,  en- 
dorsers, &c.,  of  bills  and  notes  to  be  sued  in  a 
joint  action,  is  as  to  bills  and  notes  then  made 
a  mere  change  of  the  remedy  and  not  liable 
to  constitutional  objection,  upon  the  ground 
that  it  impairs  the.  obligation  of  a  contract; 
McMillan  v.  Spragv^,  4  H.  647.  And,  the 
Legislature  may,  even  as  to  existing  causes 
of  action,  provide  that  an  imparlance  term 
shall  be  allowed  ;  Woods  v.  Buih,  5  H.  285. 

80.  Legislation  affecting  liens.  And  whilst 
it  seems  that  any  legislation  which  might  lessen 
the  extent  or  efficacy  of  the  remedy  on  exist- 
ing contracts,  or  which  would  change  or  di- 
minish the  force  of  existing  liens,  would  be 
objectionable  on  constitutional  grounds,  yet 
a  statute  cannot  be  said  to  impair  a  lien, 
which  leaves  it  entirely  at  the  discretion  of 
a  creditor  whether  he  will  do  an  act  to  pre- 
serve it ;  and  hence,  a  statute  in  reference  to 
judgments  already  rendered,  and  which  are 
liens  throughout  the  State,  which  enacts  that 
these  judgments  after  a  reasonable  time  pre- 
scribed in  the  statute  shall  not  be  liens  in 
any  other  county  than  the  one  in  which  they 
are  rendered,  unless  an  abstract  thereof  be 
filed  in  a  county  where  the  lien  is  sought  to 
be  preserved,  is  not  unconstitutional,  smce  it 
merely  imposes  as  a  condition  for  the  con- 
tinuance of  the  lien,  the  performance  of  an 
act  entirely  within  the  power  of  the  creditor, 
and  if  he  fail  to  perform  it,  the  failure  is  a 
voluntary  abandonment  of  bis  right;  Tar- 
pley  V.  Earner,  9  S.  &  M.  310. 

til.    Exemption  laws.    .Laws   exempting 


Digitized  by 


Google 


136 


CONSTITUTIONAL  LAW,  XI. 


oertain  descriptions  of  property  from  liability 
t>,be  taken  under  execution  for  de'bt,  are 
tounded  on  a  wise  and  beneficial  pablic  policy. 
The  State  has  an  interest,  that  no  portion  of 
its  citizens  shall  be  reduced  to  a  condition  of 
destitution,  so  as  to  be  prevented  from  pur- 
suing useful  industrial  employments;  and 
that  families  shall  not,  by  extravagance  or 
misfortune,  be  deprived  of  the  shelter  and 
the  comforts  necessary  to  health  and  activity. 
Such  legislation,  when  retrospective  in  its 
character,  is  not  liable  to  the  constitutional 
objection  of  impairing  the, obligations  of  con- 
tracts. Tt  has  reference  to  the  remedy  and 
not  to  the  obligation  of  contracts,  and  is 
within  the  power  of  the  Legislature  to  modify 
and  control ;  (citing  Bronson  v,  Kenzie,  1 
How.  S.  C.  R.  315;  Sturges  v.  Crovming- 
shteld,  4  Wheat.  200;  Mason  v.Eatle,  12  id. 
370;  Brmvn  v.  Dilldhuntry,  4  S.  &  M.  713; 
Jackson  v.  Lamphtre,  3  Peters,  290 ;  Tarpley 
v.  Earner,  9  8.  &  M.  310);  Sttphenson  v. 
Osborne,  41  M.  119. 

82.  Statutts  of  Itmttations  on  existing 
causes  of  action.  The  Legislature  may  pass 
laws  limiting  the  time  in  which  actions  shall 
be  brought,  and  apply  them  to  existing  causes 
of  action,  provided  a  reasonable  time  after 
the  passage  of  the  law  be  allowed,  in  which 
parties  may  bring  their  actions ;  West  Fe- 
liciana E,  R.  Co,  V.  Stockett,  13  S.  A  M. 
395. 

83.  Same,  It  is  well  settled  that  statutes 
of  limitation  pertain  to  the  remedy  and  not 
to  the  essence  of  the  contract,  and  that  it  is 
within  the  power  of  the  Legislature  to  regu- 
late the  remedy  and  modes  of  procedure  in 
relation  to  past  as  well  as  to  future  contracts, 
subject  only  to  the  restriction,  that  it  cannot 
take  away  all  remedy  upon  an  existing  con- 
tract, nor  impose  on  its  enforcement  new  bur- 
dens and  restrictions  which  materially  im- 
pair its  value;  (citing  Bronson  v.  Kenzie, 
1  How.  S.  0.  R.  315 ;  McCracken  v.  Hay- 
ward,  2  id.  612).  And,  hence,  it  is  also  held 
that  the  State  Legislature  may  shorten  the 
period  of  limitation  of  actions,  and  change  ex- 
isting rules  of  evidence  and  judicial  proce- 
dure, and  prescribe  new  rules  as  to  pa  t  as 
-well  as  future  rights  of  action,  provided  that 
in  changing  the  period  of  limitation  of  ac- 
tions or  rules  of  evidence,  the  Legislature  do 
not  deprive  the  party  of  all  remedy,  nor 
make  it  impossible  for  him  to  establish  his 
right;  Briscoe  v.  Anketell,  6  C  361. 

84.  Same:  Case  in  judgment.  Therefore, 
the  Act  of  1844  (H.  C.  p.  832,  ?  16),  which 
directs  that  no  new  promise  or  acknowledg- 
ment shall  have  the  effect  to  save  the  bar  of 
the  statute  of  limitations,  unless  it  be  in  writ- 
ing, or  it  be  shown  that  the  very  claim  sued 
on  was  presented  to  the  debtor,  who  acAUOwl- 
edged  it  to  be  due  and  unpaid,  may  be  ap- 
plied to  a  cause  of  action  then  existing,  so  as 
to  exclude  proof  of  a  new  promise  made  be- 
fore the  passage  of  the  act.  and  which  at  the 
time  it  was  made  was  valid,  provided  that 
the  original  cause  of  action,  independent  of 
the  new  promise,  was  not  barred  when  the 
act  was  passed,  and  would  not  be  till  the 


lapse  of  a  reasonable  time  aft>erward&,  in 
which  suit  could  be  brought  on  it.  And  in 
this  case  one  year  was  held  to  be  a  reasena* 
ble  time,  and  the  failure  to  bring  the  suit 
within  that  time  authorized  the  exclusion  of 
the  evidence  of  the  new  promise.  But  it  will 
be  noticed  that  a  new  promise  in  such  a  case 
is  not  a  contract,  the  action  not  being  brought 
on  it  The  rule  would  be  different  when  new 
and  impossible  evidence  was  required  to 
prove  a  contract  which  was  valid  at  the  time 
it  was  made ;  Jb. 

8.  Corporate  Bights  and  Franohises  Granted  by 
BUtute. 

85.  Corporate  rights:  Bank  charters.  A 
bank  charter  is  a  contract  within  the  mean- 
ing of  that  clause  of  the  Federal  Constitution, 
which  prohibits  the  States  from  passing  laws 
impairing  the  obligations  of  contracts ;  T^ayne 
v.  Baldwin,  3  S.  &  M.  661 ;  Planters'  Bank 
v.  Sharpe.  4  S.  &  M.  17 ;  Commercial  Bank 
of  Natchez  v.  State,  6  S.  &  M.  599.  And  any 
legislation  which  withdraws  any  franchise  or 
privilege  granted  in  the  charter,  or  enlarges 
the  power  of  the  State  over  the  body  corpo- 
rate, or  abridges  the  franchises  granted,  or 
alters  the  charter  in  any  material  point,  is 
void ;  same  cases.  And  the  charter  of  a  cor- 
poration is  also  a  contract  between  the  cor- 
poration and  stockholders,  which  is  equally 
protected  by  the  constitution  from  legislation 
impairing  its  obligation ;  N.  0.  J,  &'  ^.  N, 
R.  R.  Co.  V.  Harris.  5  0.  517.  But  this 
provision  of  the  constitution  does  not  protect 
a  bank  in  any  right  or  privilege  which  it 
enjoys  under  the  general  laws  of  the  State. 
The  power  of  the  State  to  legislate  on  these 
rights  and  privileges  is  as  ample  and  com- 
plete, with  reference  to  banks,  as  it  is  over 
such  rights  and  privileges  when  claimed  by 
other  citizens.  And  hence  if  the  power  to 
assign  promissory  notes  be  not  granted  in  the 
charter,  but  is  exercised  only  under  the  gen- 
eral laws  of  the  State,  it  may  be  taken  away 
by  statute :  Payne  v.  Baldwin;  and  Planters' 
Bank  v.  Sharpe,  supra. 

86.  Same.  And  the  liCgislature  may  also 
prescribe  a  penalty  for  the  failure  of  a  bank 
to  discharge  a  duty  imposed  on  it  by  its 
charter ;  and  hence,  an  act  declaring  that  the 
failure  of  a  bank  to  resume  specie  payments 
by  a  day  fixed  in  the  art,  is  constitutional ; 
Comn  B'k  of  Natchez  y.  State,  6  S.  &  M.  599. 

b7.  Power  of  Legislature  to  preserve  from 
extinction  debts  to  and  from  a  dissolved  bank. 
By  the  law,  as  it  existed  in  this  State  prior  to 
the  passage  of  the  quo  warranto  act  of  1843 
(Session  Laws,  p.  .55),  upon  a  judicial  declara- 
tion of  forfeiture  of  its  franchises  rendered 
against  a  bank  or  other  corporation,  the  real 
estate  belonginff  to  it  reverted  to  the  grantors 
— the  personalty  went  to  the  State,  and  the 
debts  idue  by  and  to  it  were  extinguished. 
But  these  incidents  of  the  judgment  of  ouster 
are  in  the  nature  of  a  penalty  or  forfeiture, 
and  constitute  no  part  of  the  contract  be- 
tween the  bank  and  its  debtors ;  and  hence 
it  was  competent  for  the  Legislature  to  pass 
the  act  of  1843 ;  which  provided,  upon  the 
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renditioD  of  a  judgment  of  forfeitare  asrainst 
a  bank,  that  its  debtors  should  not  thereby  be 
released  from  their  debts  and  liabilities, 
bnt  that  the  conrt  rendering  the  judgment 
should  appoint  one  or  more  trustees  **to 
take  charge  of  the  assets/'  and  collect  and 
nreserve  them  for  the  payment  of  its  debts. 
Nor  is  the  act  liable  to  the  objection  that  it 
attempts  to  revive  in  the  trustees  an  obliga- 
tion already  extinct,  for  the  mere  judgment 
of  forfeitare  does  not  ipso  facto  work  a  dis- 
solntion  of  the  bank  at  common  law  ;  but 
before  this  effect  is  produced,  there  must  be 
first  execution  for  the  seizure  of  its  fran- 
chises; Nevttt  V.  Bank  of  Port  Gibson^  6 
S.  k  M.  513.  And  under  this  act  the  trustees 
are  appointed  before  execution  ;  Tb, 

88.  Quo  warranto  art  0/^1843:  Injunc- 
tion pending  proceedings.  The  6th  section  of 
the  Act  of  1843  (Session  Acts,  p.  52),  which 
directs  an  injunction  to  be  issued  by  the 
circuit  clerk  upon  the  filing  in  his  office  of  an 
information  in  the  nature  of  a  writ  of  qv^ 
warranto  against  a  bank,  restraining  the 
bank,  its  agents  and  assignees  from  collect- 
ing any  demand  due  the  bank,  and  which  is 
to  continue  in  force  until  the  trial  of  the  in- 
formation, is  not  unconstitutional  on  the 
ground  that  it  impairs  the  obligation  of  the 
contract;  ComH  Rk  of  Rodney  v.  State.  4 
8.  k  M.  439.  But  this  section  is  constitu- 
tional only  when  taken  in  connection  with  the 
9th,  10th  and  Uth  sections  of  the  act  which 
provides  for  the  collection  and  preservation 
of  the  assets  of  the  bank  for  the  benefit  of 
its  creditors  ;  Nevitt  v.  Bank  of  Port  Gibson, 
6S.&M.  513. 

89.  Provision  in  charter  limiting  power 
of  taxation,  A  provision  in  a  bank  charter 
limiting  the  power  of  the  State  to  tax  the 
property  of  the  bank,  is  a  contract  within  the 
meaning  of  that  clause  of  the  Federal  Con- 
stilntion,  prohibiting  States  from  impairing 
the  obligations  of  contracts,  and  any  law  im- 
posing a  tax  in  violation  of  the  charter  will 
be  nncoDstitational  and  void ;  O'Donnell  v. 
Bailey,  2  C.  386. 

Bnt  as  a  general  rule,  the  abandonment  of 
the  power  of  taxation  is  never  to  be  pre- 
sumed ;  nor  is  it  presumed  that  the  State  has 
fettered  itself  in  the  exercise  of  the  power 
in  the  future,  except  upon  a  clear  and  irre- 
sistible engagement  in  the  nature  of  a  pri- 
vate contract,  as  distinguished  from  a  mere 
general  act  of  legislation.  The  granting  of  a 
license  to  retail  vinous  and  spirituous  liquors 
is  not  to  be  construed  into  an  abandonment 
of  the  right  to  tax  such  privilege  further ; 
Coulsiyn  v.  Harris,  43  M.  728 ;  S.  P.,  Reed  v. 
5ea//,  42  M.  472. 

90.  Power  of  legislation  over  municipal 
corporations.  The  charters  of  municipal  and 
pnblic  corporations  may  be  repeale<]C  modi- 
fied and  amended  by  the  Legislature  at  its 
pleasure,  so  far  as  their  matter  relates  to  the 
political  rights  and  privileges  of  the  corpora- 
tors. But  public  corporations  may  and  often 
do  have  private  rights  and  interests,  and  as 
to  such  tney  are  to  be  dealt  with  as  individu- 
als; and  grants  of  property  and  franchises 


coupled  with  an  interest  to  such  corporations, 
are  beyond  legislative  control,  equally  as  the 
property  of  private  corporations.  Hence, 
where  the  charter  of  a  town  conferred  on  the 
corporation  the  power  to  grant  b'cense  for  the 
retail  of  vinous  and  spirituous  liquors,  and 
also  gave  the  money  arising  therefrom  to  the 
corporation,  and  afterwards  the  Legislature 
donated  the  licensee  money  to  an  academy  ;  it 
was  held  that  the  latter  act  was  unconstitu- 
tional. That  the  Legislature  might  take 
away  the  franchise  of  granting  licenses  for 
retailing,  as  this  was  given  for  a  public  pur- 
pose, but  as  long  as  this  franchise  was  per- 
mitted to  remain,  the  Legislature  could  not 
take  away  the  right  to  the  license  money,  as 
that  was  for  the  private  advantage  of  the 
corporation;  Aberdeen  v.  Saunderson,  8  S. 
&  M.  663.  As  to  iurisdiction  of  State  and 
Supreme  Court  of  the  United  States  over  the 
foregoinar  questions ;  see  post,  115  and  116. 

90a.  Repeal  of  charter  before  riahts  veHed 
under  it.  The  Legislature  granted  a  charter 
and  gave  the  company  the  power  to  conduct 
and  carry  on  lottery  schemes,  upon  the  condi- 
tion that  the  company  paid  $50(^0  into  the 
treasury,  and  executed  a  bond  to  be  approved 
by  the  treasurer  of  the  State,  conditioned  to 
pay  certain  proceeds  of  the  sale  of  tickets  into 
the  State  treasury.  Before  the  company 
tendered  the  monev  or  the  bond,  a  law  was 
passed,  making  all  lottery  schemes  in  the 
State  unlawful.  The  company  then  tendered 
the  money  and  the  bond,  which  were  refused, 
and  this  was  a  mandamus  to  compel  the 
treasurer  to  accept  them.  The  mandamus  was 
dismissed,  upon  tne  grounds  that  no  right  had 
vested  under  the  charter  when  that  portion 
of  it  allowing  lottery  schemes  was  repealed. 
That  it  was  competent  for  the  Legislature  to 
revoke  the  grant  until  rights  had  vested  under 
it,  and  that  as  the  payment  of  the  money  and 
the  making  of  the  bond  were  conditions  pre- 
cedent to  the  vesting  of  the  right  to  deal  in 
lottery  schemes,  and  as  these  things  bad  not 
been  done  before  the  law  was  repealed,  the 
franchise  was  lost ;  Miss.  Soc.  of  A.  ^*  S  v. 
Milsgrove.  44  M.  SlO. 

906.  Pranchise  granted  by  statute :  License 
to  refail.  A  license  to  retail  vinous  and  spirit- 
uous liquors  issued  in  pursuance  of  law,  on  the 
payment  of  a  fixed  sum,  is  not  a  contract 
between  the  State  and  the  retailer,  which 
prohibits  the  State  from  afterwards  levying 
an  additional  tax  on  the  retailer.  Such  a 
license  is  merely  a  franchise,  which  is  subject 
to  taxation.  Though  the  Legislature  would 
not  have  the  power  to  deprive  the  retailer 
of  his  right  entirely,  yet  it  may  impose  the 
burden  of  taxation  on  it ;  Reed  v.  Beatl,  42 
M.  472. 

XII.    Judicial  Powers  exercised  by  the 

Legislature. 

91.  Act  authorizing  an  executor  to  sell 
land.  Is  a  private  act  of  the  Legislature, 
authorizing  an  executor  to  sell  the  land  of 
infant  heirs  or  devisees,  constitutional; 
Quaere  f  But  a  third  party  has  no  right  to 
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raise  sach  objection ;  Coleman  v.  Carr^  W. 
268. 

92.  Sanie.  A  private  act  of  the  Legisla- 
ture authorizing  an  administrator  to  sell  the 
land  of  his  intestate  to  pay  his  debts,  and  to 
invest  the  surplus  in  other  property  for 
the  benefit  of  the  parties  interested,  is  not 
the  exercise  of  judicial  pow€(r  by  the  Legisla- 
ture, but  the  constitutional  exercise  of  legis- 
lative power;  WiUiamson  v.  WilltavMony  3 
S.  &M.  715. 

93.  Same :  Authority  given  before  appoint- 
ment of  guardian.  And  an  act  may  be 
passed,  even  before  the  guardian's  appoint- 
ment, authorizing  the  guardian  of  a  minor  to 
sell  his  land ;  McComh  v.  GUkey,  7  U.  146. 

94.  Same,  Such  an  act  in  itself  confers 
the  power  of  sale,  though  it  requires  the  sale 
to  be  made  on  such  terms  and  conditions  as 
the  Probate  Court  of  a  particular  county 
shall  prescribe.  And  it  is  presumed  that  the 
act  was  passed  on  proper  representations, 
made  on  behalf  of  the  iafant ;  and  hence,  no 
notice  is  necessary  under  such  an  act,  of  the 
application  of  the  guardian  to  the  Probate 
Court,  to  have  fixed  the  terms  and  conditioas 
on  which  the  sale  is  to  be  made ;  Ih, 

95.  Same :  Dncertainty  in  the  act.  And  if 
the  act  authorize  the  sale  of  "three  lots'*  in 
a  named  town,  belonging  to  the  infant,  and 
he  was  the  owner  of  more  than  three  lots  in 
the  town  at  that  time,  the  act  will  not  be  void 
for  uncertainty  in  not  specifying  which  three 
lots  are  to  be  sold,  bat  it  will  be  construed  to 
give  the  guardian  the  election  to  sell  any 
three  lots  of  the  ward  in  the  town  ;  75. 

96.  Same :  Authoriti/ for  foreign  guard- 
ian. A  private  act  of  the  Legislature,  au- 
thorizing a  foreign  guardian  to  sell  land  of 
his  warci  in  this  State,  at  private  or  public 
sale,  is  constitutional ;  Boon  v.  Bowers,  1 
G.  246. 

97.  Construction  hy  Legislature  of  another 
act.  The  Legislature  has  no  power  to  pass 
an  act  putting  a  particular  construction  on 
another  act— that  is  a  iudicial  duty  and  power ; 
but  an  act  in  terms  placing  a  construction  on 
a  former  act,  though  invalid  as  to  past  trans- 
actions, will  have  effect  from  its  date  as  a 
new  enactment ;  Planters'  Bank  v.  Black,  11 
S.  &  M.  43. 

9b.  Direction  by  Legislature  to  jury.  The 
Legislature  cannot  exercise  judicial  power ; 
and  hence,  cannot  direct  a  jury  of  inquest, 
impanelled  to  assess  damages  occasioned  to 
the  owner  of  land  by  the  location  of  a  rail- 
way on  it,  to  set  off  against  the  damages  the 
benefits  resulting  from  the  improvement; 
Isom  V.  Miss.  Cent.  R.  R.  Co.,  7  G.  300. 

Xin.  Judicial  Powers  oonferred  on  Minis- 
terial Officers. 
99.  Power  to  issue  injunction  conferred  on 
circuit  clerk.  The  6th  section  of  the  quo 
warranto  act  of  1843,  which  directs  an  in- 
junction to  be  issued  by  the  clerk  of  the  Cir- 
cuit Court,  upon  the  filing  in  his  office  of  an 
information  in  the  nature  of  a  quo  warranto 
against  a  bank,  restraining  the  bank  and  its 
agents,  &c.,  from  collecting  debts  due  the 


bank,  does  not  vest  judicial  power  in  the 
clerk :  Sharkey,  C.  J.,  dissented ;  Commer- 
cial Bank  of  Rodney  v.  State,  4  3.  &  Ai.  439. 

100.  Signing  a  biU  of  exceptions  by  mem- 
bers of  the  bar.  The  signing  and  sealing  of 
a  bill  of  exceptions  is  a  ministerial,  not  a  ju- 
dicial act,  the  performance  of  which  is  neces- 
sary to  make  matter  in  pais  a  part  of  the 
record,  and  is  no  part  of  the  judicial  preroga- 
tive ;  and  hence,  the  statute  authorizing  such 
a  bill  to  be  signed  and  sealed  by  two  attor* 
neys  in  certain  cases,  is  constitutional ;  Van 
Buren's  Case.  4  C.  512. 

101.  Selection  of  members  of  the  bar  to  oci 
a«  judae.  The  statute  which  authorizes  a 
chancellor  or  judge,  when  he  is  interested  in 
a  cause,  to  select  four  members  of  the  bar, 
out  of  which  one  is  to  be  selected  by  lot,  to 
try  the  case,  U  not  unconstitutional ;  it  does 
not  confer  judicial  power  on  the  special  judge 
so  selected,  since  the  decree  or  judgment  is 
not  pronounced  by  him,  but  by  the  regular 
judge ;  who  in  such  case,  however,  gives  judi- 
cial force  and  effect  to  the  opinion  and  rul- 
ings of  tlie  special  judge  ;  Orinstead  v.  Buck- 
ley, 3  G.  148. 

XIT.  Laws  partly  Unconatitntional. 

102.  When  constitutional  part  may  have 
effect.  The  unconstitutionality  of  a  part  of 
a  statute,  does  not  affect  other  and  oistioct 
provisions  of  the  statute,  not  dependent  on 
the  unconstitutional  parts,  and  capable  of 
having  operation  without  them  ;  Isom  v.  Miss* 
Cant.  R.  R.  Co.,  7  G.  300 ;  Campbell  v.  Union 
Bank,  6  H.  625  ,  Brown  v.  BeaUy,  5  G.  227. 
See  ante,  30. 

103.  Same:  Examples.  Thus,  a  provision 
in  a  railroad  charter  which  directs  the 
jury  summoned  to  assess  damages  to  the 
owner  of  land,  occasioned  by  the  location 
of  the  road,  on  it  to  set  off  against  the 
damages  the  benefits  accruing  to  the  owner 
from  building  the  road,  though  unconstitu- 
tional, will  not  prevent  an  assessment  being 
made  by  the  jury,  with  the  unconstitutional 
set-off  omitted  ;  iHomv.  Miss.  Ceni.R.  R.  Co., 
supra.  And  so  if  a  provision  in  a  statute 
imposing  taxation,  which  exempts  certain 
land  from  taxes,  be  unconstitutional,  that 
part  alone -will  be  void,  and  the  taxes  levied 
on  the  other  land  will  be  valid  ;  Williams  v. 
Cammack.  5  C.  209. 

104.  Unconstitutional  supplemental  act 
If  an  unconstitutional  statute  be  passed,  as  a 
supplement  to  a  valid  and  constitutional  act, 
the  supplement  only  will  be  void;  it  can 
have.no  effect  to  invalidate  the  constitutional 
statute  ;  Campbdl  v.  Union  Bunk,  supra. 

See  High  Court,  195. 

ZV.  Bights  and  Jnrisdictions  of  States,  and 
Belations  between  them. 
10">.  Relations  between  the  States.  The 
several  States  of  this  Union  are  each  sover- 
eign and  independent,  and  their  relations  to 
each  other  is  that  of  foreign  States  in  close 
friendship,  in  regard  to  all  matters  not  sur- 
rendered to  the  general  government ;  and 
bat  for  the  act  of  Congress  on  the  subject, 
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tiie  judgments  rendered  in  one  State,  would 
in  all  others  be  regarded  as  foreign  judg- 
menls;  Dorsey  v.  Maury,  10  S.  &  M.  298. 

105a.  One  btate  has  no  jurisdiction  over 
judment  rendered  in  another.  A  Judgment 
rcDdered  in  favor  of  the  assignee  of  a  note 
against  tlie  maker,  may  be  set  aside  by  the 
creditors  of  the  assignor,  and  the  maker  de- 
creed to  pay  the  money  to  them,  if  the  assign- 
ment were  made  in  fraud  of  their  rights  ;  but 
this  can  be  done  only  in  the  courts  of  the 
State  where  the  judgrment  was  rendered.  It 
caonot  1)e  done  by  the  courts  of  ti  foreign 
State,  though  the  judgment  debtor  reside 
there,  but  which  has  no  jurisdiction  over  the 
assignee*,  who  is  plaintiff  in  the  judgment ;  for 
if  such  Action  were  taken  in  a  foreiirn  court, 
it  would  not  relieve  the  judgment  debtor  from 
the  judgment  in  favor  of  tlie  assignee,  since 
the  foreign  court  would  neither  have  jurisdic- 
tion over  the  judgment,  nor  over  the  person 
of  the  plaintiff  in  it,  so  as  to  compel  him  to 
satisfy  it ;  Sims  v.  Talbot,  5  C.  487. 

105&.  Jurisdiction  (ms  to  ferries.  Ferries 
orer  rivers  entirely  within  a  State,  and  over 
those  which  are  the  boundary  lines  of  States, 
are  within  the  police  powers  of  the  States, 
and  not  within  the  grant  of  powers  to  the 
United  States.  A  State  may,  therefore,  pass 
a  law  granting  the  franchise  of  keeping  fer- 
ries over  such  rivers  and  prohibiting  others 
from  establishing  ferries  in  competition  with 
the  rights  thus  granted.  Nor  is  the  exercise 
of  this  power  by  the  State,  as  to  the  Missis- 
sippi river,  in  conflict  with  that  part  of  the 
statnte  admitting  the  State  into  the  Union, 
which  declares  that  the  Mississippi  river  shall 
be  a  common  highway,  and  forever  free  to  the 
citizens  of  the  United  States,  without  any 
tax,  duty,  impost  or  toll  therefor  imposed  by 
the  State;  MarshaU  v.  Grimes,  41  M.  27 
Wting  Fanning  v.  Gregaine,  16  How.  S.  0. 
R.  534,  and    Conway  v.    Taylor,  1  Black, 

lU6.  Same,  The  grant  of  such  a  franchise 
over  the  Mississippi  river  does  not  interfere 
with  the  coasting  trade  between  the  States, 
nor  does  it  prevent  a  citizen  from  transport- 
ing his  own  property  on  his  own  vessels, 
within  the  district  reserved  from  competition  ; 
it  only  prevents  the  keeping  a  ferry  within 
those  limits ;  lb. 

107.  How  far  State  jurisdiction  extends 
into  the  sea.  1'he  jurisdiction  of  the  State 
extends  as  far  out  into  the  sea  as  the  public 
safety  and  the  right  to  the  undisturbed  upe  of 
the  .<hore  may  require  ;  Martin  v.  O'Brien,  5 
G.  21 ;  but  the  right  of  the  owner  of  the  land 
bonnded  by  the  sea  extends  only  to  high- 
water  mark ;  the  shore  below  high-water 
mark  belongs  to  the  State,  as  trustee  for  the 
public ;  and  the  State  may,  without  the  con- 
sent of  the  adjacent  owner,  grant  this  much  of 
the  sea  shore  for  the  purposes  of  a  wharf;  lb. 

108.  State  has  no  extraterritorial  jurtsdic- 
lion.  A  State,  through  its  courts,  has  no  extra- 
territorial jurisdiction  to  punish  an  act  done 
io  another  State ;  but  in  order  to  ascertain 
the  Intention  with  which  an  act  is  done  in  a 
State,  its  courts  may  consider  the  acts  and 


conduct  of  the  party  in  another  State ;  Wat- 
son's Case,  7  6.  693. 

109.  Comity  in  following  judicial  decisions 
in  another  State.  Generally  the  courts  of  all 
Slates  will  follow  the  judicial  decisions  of 
another  State,  fixing  the  character  of  legality 
or  illegality  to  an  act  done  in  that  State ;  but 
it  is  doubtful  whether  the  rule  extends  so  as 
to  bind  the  other  States  to  follow  the  decis- 
ions of  the  courts  in  any  State,  as  to  con- 
tracts there  made  and  acts  there  done,  so 
far  as  such  decisions  undertake  to  settle 
(|ue8tions  arising,  not  in  relation  to  the  peon- 
liar  laws  and  policy  of  that  State,  but  which 
concern  the  laws  of  Congress  and  the  policy 
of  the  Union;  MurreU  v.  Jones,  40  M.  565. 

As  to  comity  between  the  States,  see  Ik- 

TERXATIONAL  LaW. 

110.  Concurrent  powers  of  Stale  and  gen- 
eral government.  The  Federal  Constitution 
and  laws  made  in  pursuance  thereof,  are  the 
paramount  law  of  the  land.  When  by  the 
constitution  concurrent  powers  are  granted 
to  the  general  government,  and  reserved  to 
the  States,  the  exercise  by  the  State  of  its 
reserved  power  is  subordinate  to  the  para- 
mount power  of  Congress,  and  the  State  can- 
not claim  any  right,  or  exercise  any  power 
under  the  concurrent  jurisdiction,  which  would 
be  inconsistent  with  or  repugnant  to,  or  in 
any  wise  impair  or  obstruct,  the  full  exercise 
of  the  power  by  the  general  government. 
And  hence  the  right  of  the  State  to  keep 
troops  in  time  of  war  to  resist  invasion,  is 
subordinate  to  the  war  making  power  of  Con- 
gress, and  the  latter  may  therefore  conscript 
State  troops  into  the  Federal  service ;  Sim- 
mons V.  Miller,  40  M.  19. 

XVl.  The  Oiyil  War  and  QaestionB  growing 
out  of  it. 

111.  Status  of  Confederate  States  after  the 
war.  The  result  of  the  civil  war  between  the 
United  States  and  Confederate  States  was 
the  overthrow  of  the  latter  and  the  destruc- 
tion of  the  State  governments,  and  the  subju* 
gation  of  the  Southern  people  to  the  military 
power  of  the  Union.  Whether  this  result 
was  in  accordance  with  the  true  theory  of 
the  Constitution  of  the  United  States  or  not, 
is  immaterial,  since  that  was  the  fact ;  and  the 
government  of  the  United  States  claimed  the 
right  and  exercised  the  power  to  deal  with 
the  people  and  government  of  the  Confeder- 
ate States,  as  subjugated  to  the  authority  of 
the  Union,  and  the  people  of  the  Confederate 
States  had  no  option  but  to  accept  the  condi- 
tion thus  imposed  on  them  by  the  superior 
power,  and  to  govern  themselves  by  the  rules 
and  principles  of  law  applicable  to  such 
cases  ;  Scott  v.  Bilgerry.  40  M.  119. 

112.  Same :  Power  of  President  of  United 
States.  The  President  of  the  United  States  as 
commander-in-chief  of  its  military  and  naval 
forces,  has  the  power  to  create  a  government 
for  conquered  territory,  and  to  appoint  judi-  ' 
cial  tribunals,  with  jurisdiction  more  or  less 
extended ;  to  enforce  the  laws  and  to  provide 
for  the  maintenance  of  order  and  the  secnrity. 
of  the  conquered  people  in  their  persons  ana 
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property ;  and  he  mav  delegate  this  power  to 
another.  Hence  at  the  close  of  the  late  civil 
war,  when  the  State  governments  were  over- 
thrown in  the  South,  he  had  the  power  to  ap- 
point provisional  governors  for  tne  Southern 
States,  with  power  to  establish  courts,  as  in 
cases  of  conquered  territory.  But  these  tri- 
bunals thus  established  were  compelled  to 
act  in  subordination  to  the  constitution,  and 
to  allow  jury  trials  in  all  cases  of  common 
law  jurisdiction,  when  the  amount  in  contro- 
versy exceeded  S20 ;'  Tb. 

113.  Act  exempting  Southern  soldiers  from 
being  sued.  The  Act  of  22d  of  January,  1861, 
which  provided  that  it  shall  not  be  lawful  to 
commence  or  prosecute  any  suit  or  action  for 
debt  against  any  Southern  soldier,  called  into 
active  service  by  the  authorities  of  this  State, 
whilst  he  is  or  may  be  engaged  in  the  mili- 
tary service  of  any  of  the  Southern  States,  is 
constitutional;  State  v.  McGinttfy  41  M.  43.5. 

114.  Ordinance  of  Secession.  The  ordi- 
nance of  the  Constitutional  Convention  of 
1865,  declared  null  and  void  the  Ordinance  of 
Secession  passed  in  1861,  and  all  other  ordi- 
nances in  futherance  of  it.  The  ordinance  of 
1861,  levying  a  tax  to  raise  means  for  the 
defence  of  the  State,  was  in  aid  of  the  •Ordi- 
nance of  Secession.  The  State  cannot,  there- 
fore, after  this  declaration  of  the  nullity  of 
the  ordinance  of  1861,  maintain  an  action 
against  a  sheriff  for  his  default  in  the  collec- 
tion and  payment  of  the  tax  so  levied  by  the 
ordinance  of  1861 ;  State  v.  McOinty,  supra. 

See  Confederate  States.  International 
Law. 


Xyn.    Snpreme  Ooort  of  the  United  States. 

See  Federal  Courts.  High  Court,  193. 

115.  Supreme  Court  the  final  arbiter  of 
constitutional  questions.  The  High  Court  of 
the  State  will  conform  its  decisions  to  the  dt*- 
cisions  of  the  Supreme  Court  of  the  United 
States,  on  all  questions  involving  the  con- 
struction  of  the  Constitution  of  the  United 
States,  as  to  which  the  Supreme  Court  has 
power  of  revision,  under  the  25th  section  of 
the  Judiciary  Act  of  Congress,  passed  in  1789. 
over  the  .decisions  of  the  State  tribunals. 
Therefore,  the  Supreme  Court  haviug  deci- 
ded that  the  statute  of  this  State,  passed  in 
1840,  prohibiting  assignments  of  their  assets 
by  hanks,  was  void  for  non-conformity  to  that 
clause  of  the  Federal  Constitution  prohibit- 
ing the  States  from  passing  laws  impairing 
the  obligation  of  contracts;  the  High  Court 
of  this  State,  notwithstanding  its  former  de- 
cisions, sustaining  that  law,  will  now  hold  it 
void ;  Grand  Gulf  B'k  v.  State,  10  S.  &  xM. 
428. 

116.  Same.  When  a  State  statute  is  alleged 
to  be  in  violation  of  the  Constitution  of  the 

.  United  States,  upon  the  ground  that  it  im- 
pairs the  obligation  of  a  contract,  or  infringes 
a  right  created  or  secured  by  a  former  stat- 
ute, the  jurisdiction  of  the  Supreme  Court  of 
the  United  States,  under  the  25th  section  of 
the  Judiciary  Act  of  1789,  does  not  extend  to 


the  making  of  an  authoritative  exposition  of 
the  former  statute,  which  would  be  binding 
on  the  courts  of  that  State ;  but  in  such  case 
the  State  courts  have  the  right  to  expound 
the  former  statute,  and  declare  what  rights 
are  secured  bv  it,  and  the  Snpreme  Court 
may  th^n  declare  whether  the  last  statute 
impairs  or  violates  the  right  thus  declared  to 
be  secured ;  Mclntyre  v.  Ingraham.  6  U.  25. 
See  Statutes,  98,  and  Supreme  Court  of 
United  States,  1 . 

Xviil.     The  Oonstitation  as  it  relates  to 


117.  Negroes  not  embraced  in  the  Constitu- 
tion of  the  United  Stales  Negroes  and  per- 
Fons  of  African  descent  are  not  embraced  in 
the  general  words  of  the  Declaration  of  Inde- 
pendence, or  of  the  Constitution  of  the  United 
States,  and  they  are  not  citizens  of  the  United 
States ;  Heim  v.  Bridatdt,  8  G.  209 ;  Mitchell 
V.  Wells,  lb.,  235.  Citizenship,  in  the  sense 
of  the  Constitution  of  the  United  States,  can 
be  conferred  only  on  the  white  race ;  lb. 

118.  Poioer  of  Stales  over  this  subject. 
Each  State  may,  in  the  exercise  of  its  sover- 
eignty, confer  citizenship  on  negroes,  but 
when  they  are  so  admitted  as  citizens  of  one 
State,  this  does  not  make  them  citizens  of  the 
United  States,  nor  does  it  impose  on  the  other 
States  the  duty  to  recognize  such  citizenship 
within  their  limits ;  for  the  same  rights  of  sov- 
ereignty which  authorizes  a  State  to  admit 
Africans  as  citizens,  also  authorizes  each  of 
the  co-States  to  determine  what  effect  snch 
admission  to  citizenship  shall  have  in  its  lim- 
its ;  Mitchell  v.  Wells,  supra. 

119  Status  of  a  slave  fixed  by  our  laws. 
The  status  of  a  slave  in  this  State  is  fixed  by 
its  laws,  and  it  cannot  be  changed  elsewhere, 
so  as  to  confer  rights  or  privileges  in  this 
State  inconsistent  with  its  policy  and  laws ;  76. 

XIX.  Prohibition  of  introdaction  of  Slaves  as 
merohandise. 

120.  Constiuction  of  Constitution  of  1832 
on  this  subject.  That  provision  of  the  Con- 
stitution of  1332,  which  declares  *'that  the  in 
troduction  of  slaves  into  this  State  as  mer- 
chHn<Hse  or  for  sale,  shall  be  prohibited  from 
the  first  of  May,  1833,"  is  n»t  merely  a  man- 
date to  the  Legislature  to  pass  a  law  prohibit- 
ing such  introduction,  but  is  an  inhibition 
per  se,  and  all  contracts  for  the  purchase  of 
slaves  so  introduced  after  the  1st  of  May,  1833, 
are  illegal  and  void ;  Green  v.  Robinson,  5 
H.  80;  Brien  v.  Williamson.  7  H.  14.  And 
if  this  provision  were  regarded  as  a  mere  man- 
date to  the  Legislature,  it  was  a  mandate 
which  the  liCgisiature  had  no  right  to  dis- 
obey  or  evade  and  it  fixed  the  policy  of  the 
State  to  be  against  the  introduction  of  slaves 
for  sale,  and  for  that  reason  all  acts  done  in 
contravention  of  it  were  illegal  and  void,  for 
the  general  principles  of  a  constitution  arejper 
se  laws  without  legislation  to  cari^  them  oat, 
and  they  annul  all  acts  done  in  violatioQ  of 
them ;  Brien  v.  Williamson,  supra. 
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ZZ.  Beferring  laws  to  the  people. 

121.  Power  of  legislation  caunot  be  dele- 
gated.  The  whole  legislative  power  of  the 
State  is  vested  by  the  coDstitation  in  the 
Senate  and  House  of  Representatives,  and 
no  part  of  it  can  be  delegated  by  the  Legis 
lature  to  the  people  or  any  portion  of  them,  or 
to  any  other  department  of  the  government; 
nor  can  the  two  houses  associate  with  them- 
selves in  the  exercise  of  legislative  functions 
My  other  person,  power  or  tribunal  whatever. 
Hence,  an  act  which  is  a  mere  legislative  pro- 
position, plan  or  project  for  a  law  to  be  sub- 
mitted to  the  people  for  their  adoption  or  re- 
ijction,  is  unconstitutional  and  void  ;  Alcorn 
▼.  Fanner,  9  6.  653. 

i22.  Legislature  may  po^s  conditioned 
(flw.  Bat  when  the  act  is  complete  within 
itself,  having  received  its  final  sanction  from 
the  lepslative  will,  and  by  its  express  terms 
goes  into  effect  as  a  law.  it  is  a  valid  exercise 
of/egislative  power,  notwithstanding  the  op- 
eration of  some  of  its  provisions,  is  by  the 
terms  of  the  act  made  to  depend  upon  the 
approving  vote  of  the  people  of  the  district 
or  locality  to  be  affected  by  it.  For  the 
power,  to  make  the  law  necessarily  embraces 
within  it  the  power  to  prescribe  the  conditions 
upon  which  in  a  given  case  the  law  shall 
come  into  operation,  or  be  defeated ;  and 
this  condition  may  as  well  be  the  vote  of  the 
people  of  the  locality  to  be  affected  by  it,  as 
any  other;  lb. 

123.  Same.  And  it  is  within  the  same 
rule,  if  a  tax  imposed  by  an  act  on  a  county 
be,  by  the  terms  of  the  act,  liable  to  be  de- 
feated, if  by  a  day  named  there  is  filed  with 
the  Board  of  Police  a  written  protest  against 
it  by  a  majority  of  the  voters  of  the  county ; 
WiUiams  v.  Cammack,  5  C.  209. 

124.  Character  of  the  district  whose  vote 
is  taken.  And  in  the  selection  of  a  district 
by  whose  vote  certain  provisions  of  a  statute 
is  to  go  into  effect  or  be  defeated,  the  Legis- 
lature is  not  restricted  to  the  political  sub- 
divisions of  the  State  previously  established 
by  the  constitution  and  laws ;  but  the  Leg- 
islature may  create  and  define  in  the  act 
itself,  the  district,  without  reference  to  pre- 
vious political  sub-divisions ;  Alcorn  v.  Hor 
fner,  supra.  • 

XXL  MisoellaneoTis. 

125.  Wager  of  law.  Wager  of  law  is 
abolished  by  the  constitution  of  this  State ; 
Jennings  v.  Gibson,  W.  234. 

126.  Abolition  of  office  of  probate  derk. 
The  statute  abolishing  the  office  of  probate 
clerk,  and  investing  tne  judge  with  the  du- 
ties and  emoluments  of  that  oflBce,  is  uncon- 
stitntionaland  void ;  RunneUs  v.  Staie,  W.  146. 

127.  Appeal  on  doubts,  'ITie  statute  au- 
thorizing un  inferior  court,  when  it  doubts  as 
to  the  law  to  transfer  the  case  before  final 
judgment  to  the  Supreme  Court,  is  constitu- 
tional ;  Blanch ard  v.  Buckholtz,  W.  64. 

128.  Two  circuit  courts  in  a  county.  The 
LegiflUiture  may  constitutionally  divide  a 
county  into  districts,  and  provide  for  the 


holding  of  a  circuit  court  in  each ;  and  that 
tlie  grand  jury  for  each  court  shall  be  sum- 
moned exclusively  from  the  district  in  which 
it  is  held ;  Alfred's  Case,  8  G.  296. 

129.  Fixing  county  seats.  The  liCgislature 
has  the  power  to  fix  the  county  seats  of  the 
several  counties,  and  to  change  them  at  its 
pleasure ;  Monet  v.  Jones,  10  S.  &  M.  237. 

130.  Constitution:  Its  office  and  effect.  A 
constitution  provides  for  a  form  of  govern- 
ment and  establishes  general  principles  which 
are  deemed  fundamental.  These  principles 
are  laws,  and  are  self-executing  to  tne  extent 
that  everything  done  in  violation  of  them  is 
void ;  Brien  v.  Williamson,  7  H.  14. 

131.  Trial  of  slaves  6y  justice  of  the  peace. 
The  act  confiding  the  trial  of  slaves  to  justi- 
ces of  the  peace,  when  the  charge  is  larceny, 
and  attaching,  as  a  consequence  of  conviction, 
the  liability  of  the  master  for  the  value  of 
the  property  stolen,  without  regard  to  the 
amount,  is  constitutional;  Dc'well  v.  Boyd, 
3  S.  &  M.  592. 

132.  Prohibition  to  bank  director  to  act  as 
aUomey  for  the  bank.  The  act  prohibiting 
bank  directors  from  acting  as  attorneys-at- 
law  for  their  respective  banks,  is  constitu- 
tional ;  West  Feliciana  R.  R.  Co.  v.  Johnson, 
5  H.  273. 

133.  Sale  of  judgm^ent  for  costs.  Whether 
the  Legislature  has  power  to  give  a  defendant 
in  a  judgment  the  power  to  buy  it,  without 
the  plaintiff's  consent,  for  a  less  sum  than  is 
due  on  it ;  Qaoere  f  Buckingham  v.  Riggs, 
5  0.  751. 

134.  Special  court  of  equity.  The  con- 
stitutional convention  of  this  State,  held  in 
1865,  in  recognizing  the  existence  of  the  spe- 
cial court  of  equity  established  by  the  pro- 
visional governor,  and  providing  for  appeals 
and  writs  of  error  therefrom,  did  not  intend 
to  confer  any  jurisdiction  on  that  court,  but 
simply  to  recognize  its  existence  with  the 
jurisdiction  which  had  already  been  conferred 
on  it;  Handy,  J.,  dissented;  Scott  v.  Bill- 
gerry,  40  M.  119. 

135.  Style  of  laws.  The  constitution  pro- 
vides that  the  style  of  all  laws  shall  be :  **  Be 
it  enacted  by  the  Legislature  of  the  State  of 
Mississippi."  A  literal  adherence,  however, 
to  this  form  is  not  necessary  to  the  validity 
of  a  statute.  The  provision  is  merelv  direc- 
tory and  it  is  suflBcient  if  any  words  be  used 
which  show  on  the  face  of  the  statute  that  it 
has  been  adopted  and  promulgated  as  a  law 
by  the  Legislature,  and  was  intended  by  that 
body  to  have  that  effect.  Hence,  if  the  words 
**Be  it  resolved  by  the  Legislature  of  the 
State  of  Mississippi"  be  used,  it  will  be  suffi- 
cient; Swann  v.  Buck,  40  M.  268. 

136.  Joint  resolution.  A  joint  resolution 
of  the  Legislature  frequently  does  not  ope- 
rate as  a  law,  being  but  a  means  used  by  the 
Legislature  to  express  its  opinions  on  some 
subject;  but  whenever  such  a  resolution  is 
passed  by  both  Houses,  and  approved  by  the 
governor,  and  undertakes  to  lay  down  a  rule 
of  conduct  for  any  portion  of  the  people,  it 
will  have  the  effect  of  a  law;  Swann  y.Buck, 
supra. 
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CONSTITUTIO^TAL  LAW,  XXL 


137.  When  acts  of  LegisIcUure  take  effect. 
The  Constitution  provides  that  a  law  shall 
take  effect  only  after  the  expiration  of  sixty 
days  from  the  date  of  its  passage,  unless 
otherwise  provided  for.  But  it  is  not  neces- 
sary that  this  provision  shall  be  in  express 
terms,  nor  that  it  should  be  in  the  same  act. 
It  is  sufficient,  if  the  intent  to  give  it  an  ear- 
lier operation  be  apparent  from  the  act,  if  it 
so  appear  in  any  other  manner  than  from  the 
general  phraseology  of  the  act;  Swann  v. 
SwcA:,  supra. 

And  wnen  a  supplemental  act  was  passed 
at  the  same  session  that  the  original  was 
passed,  and  in  less  than  sixty  days  from  the 
passage  of  the  original,  and  the  supplement, 
by  express  terms,  went  into  operation  from 
its  date ;  it  was  held  that  the  original  went 
into  operation  at  that  time  also :  West  Felt- 
ciana  R,  R,  Co,  v.  Johnson,  5  H.  273. 

138.  Nature  qf  offices.  No  officer  holds 
his  office,  or  receives  his  compensation  under 
or  by  virtue  of  any  contract  with  the  State, 
>vithm  the  purview  of  that  clause  of  the  con- 
sutution  wtuch  prohibits  the  passing  of  laws 
impairing  the  obligation  of  contracts.  Offices 
in  this  State  are  not  incorporeal  heredita- 
ments, nor  are  they  the  subject  of  property. 
They  are  mere  agencies  of  a  politicul  nature, 
which  the  government  may  regulate  for  the 
common  good.  The  law  creating  an  office 
may  be  repealed  before  the  officer's  terra  ex- 

'  pires,  and  his  compensation  may  also  be  di- 
minished. A  salary  due  by  the  State  is  a 
debt  resulting  from  services  rendered,  but 
not  in  virtue  of  any  contract;  Stoan  v.  Buckt 
supra;  S.  P.,  Sta^e  v.  Smedes  ^  Marshall,  4 
0.  47. 

139.  Legislature  mat/  postpone  payment  of 
a  just  debt.  The  power  to  postpone  the  pay- 
ment of  a  just  debt  is  a  necessary  incident  to 
the  taxing  power,  which  is  vested  in  the 
Legislature,  and  so  is  the  power  to  provide 
which  of  several  just  debts  shall  be  first  paid ; 
Swan  V.  Buck,  supra. 

140.  Meaning  of  ''office^'  and  ^' officer. '^ 
The  constitutional  and  legal  meaning  of  the 
term  ** office"  is  a  continuing  charge  or 
employment,  the  duties  of  which  are  defined 
by  rules  prescribed  by  law.  and  not  by  con- 
tract, ana  the  person  who  fills  it  is  an  *'  offi- 
cer ;"  Shelby  v.  Alcorn.  7  G.  273. 

141.  UnccmstitxUionai  appointment.  By  the 
26th  section  of  the  3d  article  of  the  consti- 
tution, it  is  declared  "that  no  Senator  or  rep- 
resentative shall,  during  the  term  for  which 
he  shall  have  been  elected,  nor  tor  one  year 
thereafter,  be  appointed  to  any  civil  office  in 
the  State  which  shall  have  been  created,  or 
the  emoluments  of  which  shall  have  been  in- 
creased during  such  te>m,  except  such  offices 
as  shall  be  filled  by  elections  by  the  people." 
This  provision  extends  to  every  continuing 
charge  or  employment  of  a  civil  nature,  the 
duties  of  which  are  prescribed  by  law,  and 
not  by  contract,  and  for  the  performance  of 
which  the  incumbent  is  entitled  to  receive  a 
stated  salary  or  fees ;  lb. 

142.  Unconstitutional  appointment  void. 
It  is  of  the  nature  and  essence  of  the  funda- 


mental law  of  a  State,  that  it  avoids  every 
act  done  in  violation  of  its  provisions;  and 
hence  the  appointment  of  a  member  of  the 
Legislature  to  an  office,  in  violation  of  sect. 
26,  art.  3,  of  the  Constitution,  is  absolutely 
void,  both  for  want  of  capacity  of  the  ap- 
pointee to  accept,  and  for  want  of  power  m 
the  functionary,  in  whom  the  right  or  appoint- 
ment to  that  office  is  vested,  to  make  it. 
And  the  rule  of  the  common  law,  which  holds 
as  valid,  in  respect  to  the  public  and  third 
persons,  the  acts  of  public  officers,  who  are 
such  de  factOy  acting  under  color  of  office  by 
an  election  or  appointment  not  strictly  legal, 
does  not  apply  when  the  constitution  or  a 
statute  declares  the  appointment  or  electioh 
absolutely  void;  and  such  an  appointment  or 
election  may  be  declared  void  wherever  it 
comes,  even  incidentally,  in  question ;  lb. 

143.  Appropriation  for  internal  improve- 
ments. The  7th  section  of  8th  article  of  the 
Constitution,  which  declares  that  no  money 
from  the  treasury  shall  be  appropriated  for 
objects  of  internal  improvements,  unless  a 
bill  for  that  purpose  be  approved  by  two- 
thirds  of  both  branches  of  the  Legislature," 
&c.,  applies  exclusively  to  appropriations  of 
the  public  money  of  the  State,  which  is  depo- 
sited in  and  disbursed  from  the  State  trea- 
sury, located  at  the  seat  of  government ;  Al- 
corn V.  Hamer,  9  G.  652. 

144.  Mortgage  of  steamboats,  Sfc.  Congress 
mav  pass  laws  regulating  the  sale,  mortgage, 
and  hypothecation  of  vessels  belonging  to 
citizens  of  the  United  States,  and  engaged  in 
foreign  commerce,  or  in  commerce  among 
the  States ;  and  a  mortgage  of  such  a  vessel, 
except  in  accordance  with  the  act  of  Con- 
gress, though  not  in  accordance  with  the 
laws  of  the  State  in  which  it  is  made,  is  good ; 
Shaw  V.  McCandless,  7  G.  296. 

145.  Extorted  confessions  of  guilt.  Confes- 
sions of  guilt  obtained  by  force  are  inadmis- 
sible under  any  circumstances,  or  for  any 
purpose  whatever.  Their  admission  would 
be  a  violation  of  that  clause  of  the  Constitu- 
tion which  prohibits  the  compel  ing  of  a 
party  from  giving  evidence  against  himself; 
Jordan's  Case,  3  G.  382. 

146.  As  to  effect  of  assignments  of  debts  in 
this  State  under  foreign  insolvent  laws,  see 
Conflict  of  Laws,  17.  35,  36,  37 ;  and  Beer 
V.  Hooper,  3  G.  246;  Kirkland  v.  Lowe,  4  G. 
423;  TuUi/  v.  Herrin,  44  M.  626. 

147.  Bill  of  credit.  The  treasury  notes  is- 
sued under  the  ordinance  of  the  convention 
of  1861,  were  not  issued  to  circulate  as  money, 
but  as  a  means  to  raise  a  loan  for  the  State ; 
and  the  fact  that  they  did  afterwards  circa- 
late  as  money,  does  not  make  their  issuance 
an  emission  of  bills  of  credit  The  issuance 
by  a  State  of  notes  payable  at  a  future  day, 
in  consideration  of  monejr  loaned  or  services 
rendered,  is  not  a  violation  of  the  Federal 
Constitution,  prohibiting  the  emission  of  bills 
of  credit  by  the  States ;  Green  v.  Sizer,  40 
M.  530. 

148.  United  States  legal  tender  notes.  The 
court  in  this  case  was  under  the  impression 
that  the  Supreme  Court  of  the  United  States 
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W  decided  that  the  Legal  Tender  Act  of 
Congress  was  constitntioDal,  and  in  conse- 
quence thereof,  held  that  where  it  was  neces- 
sary to  ascertain  the  value  of  Confederate 
Stales  treasury  notes,  their  value  should  be 
estimated  in  the  legal  tender  United  States 
treasnry  notes,  and  not  in  specie ;  Ezelle  v. 
Parker,  41  M.  520.    (Decided  in  1867.) 

U9.  For  constitutioncUity  of  the  law  pled g- 
vnq  the  faith  if  the  Stale  for  the  Union  Bank 
hvnds,  see  Unioh  Bank. 

150.  Power  of  removal  from  office  The 

persons  appointed    to   connty  oflBee    nnder 

^ect.  6,  art.  12,  of  the  Constitution  of  1870,  by 

tbfe  governor,  are  subject  to  remqval  by  him. 

It  seems  that  the  power  of  removal  is  vested 

in  the  appointing  officer  whenever  there  is 

BO  definite  and  fixed  lerm  to  the  office;  New- 

^my,  Cocke,  44  M.  352.    But  there  is  no 

poverin  the  governor  to  remove  the  judges 

appointed  by  the  military  governor;  Cooper 

^.  Moore.  44  M.  386. 

And  by  statute,  the  chancellor  had  the 
power  to  fill  any  vacancy  in  the  office  of 
chancery  clerk,  after  the  first  appointment 
kj  the  governor ;  and  in  such  a  case  the  gov- 
WTior  has  no  power  to  appoint;  Peyton  v. 
^(ihaniss.W  M.  808. 

.  ^?i.  Convention  of  1865.  That  convention 
***'^g  been  recognized  by  the  President  and 
J'OQgresa,  its  acts  are  valid;  Thomas  v.  Tay- 
^'42M.  651. 


\.  Potoer  of  court  to  punish  for  contempts, 
f^e  right  of  punishing  contempts  by  sum- 
jo»xy  conviction,  is  a  necessary  attribute  of 
judicial  power,  inherent  in  all  courts  from 
the  nature  of  their  organization,  and  essen- 
tial to  their  existence  and  the  due  adminis- 
tration of  justice.  It  is  a  trust  given  to  the 
courts,  not  for  themselves,  but  for  the  people 
i^hose  laws  they  enforce,  and  whose  authority 
they  exercise ;  and  each  court  has  the  power 
for  itself  finnlly  to  punish  contempts  without 
interterence  from  any  other ;  Watson  v.  Wil- 
liams, 7  G.  331. 

Sec  Probate  Court,  142  to  145. 

2.  Same.  The  right  to  punish  for  contempts 
extends  not  only  to  acts  which  directly  and 
openly  insult  or  resist  the  powers  of  the  court 
or  the  person  of  the  judges,  but  to  indirect 
and  coDstrnctive  contempts,  which  obstruct 
the  process  and  degrade  the  authority  of  the 
court;  and  it  includes  the  power  of  the  Pro- 
hale  Court  to  imprison,  by  attachment,  for  a 
contempt,  an  administrator,  guardian  or  ex- 
ecutor, for  his  failure  to  comply  with  any 
lawful  order  or  decree  of  the  court ;  Watson 
V.  Williams,  supra.  But  this  power  does  not 
authorize  a  court  to  punish  for  consequential 
contempts,  not  obstructing  the  process  of  the 
court,  bat  only  attaching  to  the  person  of  the 
judge;  such  as  a  newspaper  publication  re- 
flecting on  the  character  of  the  judge.    To 


punish  such  an  act,  as  for  a  contempt, 
summary  conviction,  would  be  at  war  w5 
the  constitution  of  the  State.   Per  Thatch( 
J.,  in  Ex  parte  Hickey,  4  S.  &  M.  751. 

3.  Power  of  circuit  courts  to  punish  J 
contempt  llie  statute  (H.  C.  p.  736,  ?17 
declares,  that  the  court  **  shall  have  the  pow 
to  fine  and  imprison  any  person  who  m 
be  guilty  of  a  contempt  of  the  court,  wh 
sitting,  either  in  the  presence  or  hearing 
the  court :  Provided,  the  fine  shall  not  e 
ceed  $100,"  and  the  imprisonment  shall  e 
exceed  the  term  of  the  court ;  limits  the  po\^ 
of  the  court  to  the  punishment  of  contemj 
of  the  character  defined  in  the  statute  ; 
also  limits  the  mode  and  extent  of  1 
punishment.  Hence,  a  newspaper  arti< 
published  during  the  session  of  the  ecu 
and  pending  the  trial  before  the  court  ol 
prisoner  indicted  for  murder,  charging  t 
judge  with  being  an  abettor  of  the  murd 
is  not  a  contempt  of  court,  punishable  by  fi 
and  imprisonment,  but  a  libel  upon  that  fn 
tionary;  lb.:  S.  P.,  Ex  parte  Adams,  3 
883. 

4.  Power  of  the  governor  to  pardon  j 
contempt.  The  governor  of  the  State  h 
the  power  to  pardon  a  contempt  commit! 
against  a  circuit  court,  and  to  release  a 
remit  the  fine  and  imprisonment  imposed  uj 
the  oflTender ;  lb. 

5.  Judgment  for  contempt ;  how  examin 
A  judgment  of  a  court  convicting  a  party 
a  contempt,  and  imposing  imprisonment  a 
punishment  therefor  in  a  case  where  i 
court  does  not  exceed  its  jurisdiction,  is  i 
examinable  by  another  court  or  iudge 
habeas  corpus.  Whether  examinable  on  v< 
of  error;  Quceref    Ex  parte  Adams,  s^ip 

6.  Same.  The  constitution  of  this  St 
declares,  **that  the  High  Court  of  Err 
and  Appeals,  shall  have  no  jurisdiction,  1 
such  as  properly  belongs  to  a  court  of  err 
and  appeals."  By  the  common  law  in  force 
this  State  when  the  constitution  was  adopt 
no  appeal  or  writ  of  error  lay  to  the  ju 
ment  of  a  court  on  the  subject  of  contemj 
but  each  court  was  the  sole  and  exclus 

i'udge  of  contempts  against  its  authority;  j 
lence  the  High  Court  has  no  jurisdictior 
review  the  judgment  of  any  inferior  conr1 
this  State,  convicting  a  party  of  a  contem 
Watson  V.  Williams,  7  G.  331. 

7.  WJiat  the  record  must  show.  Whei 
party  is  held  in  custody  for  a  contempt, 
record  must  show  a  conviction  of  that  offer 
otherwise  a  discharge  on  habeas  corpus  ' 
be  ordered.  Hence  where  the  return  to 
writ  of  habeas  corpus  showed  that  the  p 
oner  was  held  in  custody  in  virtue  of  1 
order,  "That  6.  H.  Adams  be  sent  to  j 
and  remain  there  until  he  signifies  his  ass 
to  the  court  to  answer  questions  to  the  gr 
jury ;"  it  was  held  that  though  a  refusal 
answer  questions  propounded  by  the  gr 
jury,  and  held  by  tne  court  to  be  legal,  w; 
contempt,  yet  the  record  did  not  show  t 
the  prisoner  had  been  convicted  of  such 
fusal,  and  he  was  entitled  to  his  discbar 
Ex  parte  Adams ,  supra. 
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P.  Appearance  by  party  after  conviction 
for  contempt  It  is  an  unnsual  practice  to 
permit  a  party  charged  with  a  contempt,  to 
pat  in  a  plea  by  attorney  without  an  appear- 
ance in  person.  The  regular  mode  is  for  him 
to  answer  interrogatories  under  oath,  so  as  to 
clear  himself  of  the  contempt;  Vertner  v. 
3£artm,  10  S.  &  M.  103. 

See  Practice,  5  to  7. 

1.  Court  has  power  to  impose  conditions 
in  granting.  The  court  has  the  right  to  im- 
pose as  a  condition  to  granting  a  continu- 
ance, that  the  applicant  shall  consent  to  the 
taking  and  reading  of  the  deposition  of  a  wit- 
ness, whose  deposition  would  be  unauthorized, 
except  by  such  consent ;  Hamilton  v.  Cooper^ 
W.  642. 

2.  Continuance  in  actions  of  replevin. 
Notwithstanding  the  statute  provides  that 
actions  of  replevin  are  to  be  tried  at  the 
first  term,  yet  continuances  should  be  granted 
in  replevin  cases,  just  the  same  as  in  other 
actions ;  and  it  will  therefore  be  error  for  the 
court  to  refuse  to  hear  an  application  for  a 
continuance  in  such  a  case;  Marshall  v. 
FtUgham,  4  11.  216. 

3.  When  petitioner  in  hill  of  discovery  not 
entitled  to.  The  petitioner  in  a  bill  of  di  - 
CO  very  at  law  is  not  entitled  to  a  continuance 
of  the  cause,  in  order  to  enable  him  to  take  tes- 
timony to  overturn  the  answer.  By  filing  the 
petition,  he  admits  he  has  no  witness  to  prove 
the  facts  sought  to  be  discovered.  The  an- 
swer to  such  a  petition  is  conclusive  on  the 

Setitioner,  and  he  is  not  permitted  to  contra- 
ict  it,  if  he  submit  it  to  the  jury  as  evidence 
in  the  cause  ;  Robinson  v.  Francis,  7  H.  458. 

4.  Granting  or  refusing,  discretionary. 
The  granting  or  refusing  a  continuance  is  pe- 
culiarly within  the  discretion  of  the  court, 
and  cannot  be  re-examined  in  the  Appellate 
Court;  Noe's  Case,  ^  H.  330;  Muirhead  v. 
Muirheady  6  S.  &  M.  451.  The  exercise  of 
this  discretion  cannot  generally  be  assigned 
for  error ;  Bohr  v.  Steamer  Baton  Rouge,  7 
S.  &  M.  715.  But  if  flagrant  and  manifest 
injustice  were  done,  by  an  ill-directed  and 
capricious  exercise  of  this  discretion,  the 
High  Court  might  interfere  ;  Franksy,  Wan- 
zer,  3  C.  121 ;  Ogle's  Case,  4  G.  383 ;  Lundy's 
Case,  44  M.  669.  Thus,  where  an  adminis- 
trator applied  to  the  Probate  Court  for  the 
postponement  of  the  trial  on  his  final  account, 
until  the  determination  of  another  suit  then 
pending  in  another  court,  by  which  suit  it 
could  alone  be  determined  whether  the  ad- 
ministrator was  liable  or  not  on  certain  notes 
which  he  gave  to  his  intestate,  and  which 
he  had  returned  as  debts  against  himself;  it 
was  held  that  this  was  not  an  ordinary  appli- 
cation for  a  continuance,  and  that  the  post- 
ponement should   be    granted;    Franks  v. 

Wanzer,  supra, 

6.  What  affidavit  should  contain.  An 
affidavit  for  a  continuance  on  account  of  the 
absence  of  a  witness,  should  state  that  the 
applicant  is  expected  to  procure  his  attend- 


ance at  the 'next  term  of  the  court;  Noe*s 
Case,  4  H.  330. 

7.  Same:  Case  in  judgment.  Where  the 
contestant  of  the  widow's  application  for  ad- 
ministration applied  for  a  continuance,  stating 
in  his  affidavit  that  he  could  prove  by  the  ab- 
sent witness,  that  a  short  time  previous  to 
the  widow's  marriage  to  the  intestate,  she  was 
living  with  another  man  as  his  wife ;  it  was 
held  that  the  affidavit  was  insufficient,  in  not 
stating  that  the  person  with  whom  she  was 
then  living  was  alive  at  the  time  of  her  mar- 
riage with  intestate ;  Muirhead  v.  Muirheady 
6S.  &M.451. 

8.  Proper  steps  must  be  taken  to  secure  at- 
tendance ofxoitness.  A  continuance  is  allow- 
able for  the  absence  of  a  witness  only  where 
the  proper  steps  have  been  taken  to  procure 
his  attendance ;   Weeks  Case,  2  Q,  490. 

9.  Error  cured  by  attendance  of  witness. 
And  if  the  court  were  to  commit  an  error  on 
the  showing  then  made,  in  refusing  a  contin- 
uance, it  will  be  cured  by  the  subsequent  ap- 
pearance of  the  witness  in  time  to  testify  on 
the  trial ;  lb. 

See  Criminal  Law,  sub-division  Continu- 
ance. 

10.  Case  where  contimiance  was  refused. 
The  application  was  based  on  the  absence  of 
a  witness,  who  was  desired  only  for  the  pur- 
pose of  impeaching  a  witness  for  the  State,  bv 
proving  tnat  the  State's  witness  had  said, 
that  if  he  could  not  convict  the  accused  by 
telling  the  truth,  he  would  do  it  otherwise  : 
Held,  that  a  continuance  was  properly  re- 
fused ;  Lundy's  Case,  44  M.  669. 

See  Conflict  of  Laws  ;  Consideration. 

I.  Construction x 

fll.  Contemporaneous  writing  and  correspondence.....  lo 

III.  Capacity  to  make  contracts „ 15 

IV.  Illegal  contracu » 20 

V.  Assent  of  parties 

VI.  Contract  for  delivery  of  onerous  articles  ...« 

VII.  Time,  performance  and  breach 

VIII.  Duress 

IX.  Contracts  for  work  and  labor 

X.  Overseer's  contract 

XI.  Account  stated 

Xfl.  Ratification 

XIII.  Rescission  of  contracts 

XiV.  Novation  and  subs^tution 

XV.  M iscellaneous 


I.  OoDStmction  of. 


1.  Intention  of  parties.  Contracts  are  to 
be  construed,  as  nearly  as  possible,  by  the 
intention  of  the  parties,  to  be  gathered  from 
the  whole  context,  which  is  to  oe  interpreted 
according  to  the  reasonable  sense  of  the 
words ;   Wadlington  v.  Hill,  10  S.  &  M.  560. 

2.  Words  construed  in  sense  understood  by 
promisee :  Justice  fat^ored.  Technical  rales 
are  not  so  much  to  be  considered  in  the  con- 
struction of  contracts  as  the  real  meaning  of 
the  parties,  where  it  can  be  gathered  from 
the  whole  instrument  The  words  are  to  be 
construed  in  that  «eflfe  in  which  they  were 
most  probably  understood  by  the  promisee, 
and  that  construction  should  be  formed  which 
is  obviously  most  just.  Hence,  a  covenant 
by  vendor  to  make  a  good  and  perfect  deed 
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should  be  constracd  to  mean  &  covenant  to 
make  a  good  title,  and  not  m  rely  a  good 
parchment  deed ;  Greentoood  v.  Ltgon,  LO  S. 
4  M.  615.    See  post,  123.  , 

3.  Technical  words.  Technical  words  in 
a  contract  jjenerally  receive  a  technical  mean- 
ing, but  they  will  be  construed  according  to 
their  popular  sense,  if  it  be  necessary  so  to 
construe  them,  in  order  to  carry  out  the  ob- 
vious intention  of  the  contractinsf  parties; 
Tatum  V.  Bonner,  5  0.  760 ;  Grneuwood  v. 
lAgm,  supra, 

4  Construed  to  be  legal  when  possible. 
When  contracts  of  doubtful  import  are  sus- 
ceptible of  two  interpretations,  one  legal  and 
the  other  illegal,  that  construction  will  be 
adopted  which  will  make  the  an;reemf»nt  lejral ; 
RHey  7.  VanhotUen,  4  H.  ^28;  Merrill  v. 
MdcMor,  I  G.  56.    See  post.  21. 

5.  Extrinsic  matter  referred  to.  If  extrinsic 
matter  be  expressly  or  impliedly  referred  to 
in  a  written  contract,  such  matter  may  be 
considered  in  construing  the  contract  and 
ascertaining  its  terms ;  if  by  that,  the  con- 
tract is  mfule  sufficiently  certain,  it  is  good. 
A  law  of  Congress  fixing  the  instalments  in 
which  money  due  by  the  purchaser  of  public 
land  shall  be  payable,  may  be  thus  referred 
to,  to  ascertain  when  money  contracted  to 
be  paid  by  a  private  party,  is  due  and  pay- 
able; RUey  V.  VanhoiUen,  supra, 

6.  Same:  Case  in  judgment.  When  a 
contract  refers  to  and  adopts  a  statute,  as 
filling  the  times  of  payment  by  instalments, 
and  it  appears  that  the  contract  is  made  after 
the  time  when  by  the  statute  one  of  the  in- 
stalments is  payable,  the  contract  is  never- 
theless good ;  for  as  to  that  instalment,  the 
time  of  payment  being  past,  it  will  be  con- 
strued that  it  is  due  immediately ;  lb. 

7.  Insensible  and  impossible  conditions. 
Conditions  in  a  contract  which  are  insensible 
or  impossible,  are  void,  and  the  obligation 
remains  absolute,  if  it  be  not  for  the  doing 
of  an  illegal  thing.  But  if  any  sense  or  cer- 
tainty can  be  made  of  the  condition,  the  con- 
tract and  condition  will  both  stand ;  Merrill 
?.  Bea,  6  S.  &  M.  730. 

8.  Same :  Case  in  judgment.  Money  was 
deposited  with  the  defendant,  to  be  repaid 
on  the  condition,  that  the  depositor  should, 
within  two  years,  prove  before  a  court  of  com- 
petent jurisdiction,  to  the  satisfaction  of  the 
administrators  of  B.,  that  the  depositor  had 
paid  to  B.  a  debt :  JSeldy  that  the  condition 
was  impossible  as  expressed,  as  no  court  had 
jurisdiction  to  take  proof,  except  in  a  cause 
depending  in  it;  and  that  as  the  obvious 
meaning  of  the  whole  transaction  was,  that 
the  depositor  made  the  deposit  for  a  debt 
which  he  alleged  had  been  paid,  but  the 
payment  was  disputed,  he  was  entitled  to 
recover  it  back  upon  proof  that  he  had  paid 
the  debt  to  B.,  and  that  the  proof  was  to  be 
made  in  an  action  by  the  depositor,  on  the 
agreement  of  bailment  against  the  bailee ;  lb, 

9.  Construction  of  agreement  to  repay  upon 
allowance  of  a  claim  as  a  setoff,  A.  held  a 
note  on  B.,  which  was  stolen  from  him  and 
had  com'*  to  the  possession  of  H.,  who  was  a 

10 


debtor  to  B.  on  another  account,  and  claimed 
tiie  note  as  a  set-oflf  against  his  indebtedness 
to  B.  A.  sued  B.  on  the  lost  note,  and  B. 
confessed  judgment  &)r  the  amount,  and  after- 
wards privately  had  a  settlement  with  H.,  in 
which  he  allowed  II.  the  amount  of  the  note 
as  a  set-oflf,  and  B.  then  procured  from  A.  a 
bond  to  repay  the  judgment,  in  case  H.  was 
allowed  the  note  as  a  set-off  against  B.  B. 
brought  an  action  on  the  bond,  and  it  was 
held  that  he  was  not  entitled  to  recover,  be- 
cause the  allowftnce  of  the  set-oflf  was  by  pri- 
vate agreement  between  him  and  II.  and  not 
by  judicial  determination,  as  was  the  mean- 
ing of  the  contract ;  Ain^wovth  v.Atnsworlh, 
2  C.  145.  . 

9a.  Repugnant  clause  in.  A  repugnant 
clause  in  a  contract  must  be  construed  ac- 
cording to  the  object  and  spirit  of  the  instru- 
ment, and  thus  be  made  to  yield  to  the  gene- 
ral intent  to  be  collected  from  all  its  parts  ; 
Heard  v.  Garrilt,  5  G.  1.52. 

9&.  Abeyance,  A  contract  will  not  be  con- 
strued so  as  to  leave  the  title  to  the  property 
conveyed  in  it,  for  any  considerable  time,  in 
abeyance;  lb, 

9c,  Written  contract  construed  by  the  court, 
A  written  contract  is  to  be  construed  by  the 
court,  and  not  by  the  jury ;  Fairly  v.  Fairly y 
9G.  280.  / 

M.  Con'itrued  with  reference  to  law  in  ex-  • 
istence  when  made.  Contracts  are  presumed 
to  be  made  with  reference  to  the  law  in  ex- 
istence at  the  time  they  are  made.  Hence,  a 
promise  to  pay  money,  without  stating  what 
Kind,  will  mean  legal  tender ;  Carter  v.  Cox, 
44  M.  148. 

n.  OontemporaneoTis  Writiiigs  and  Oorre- 
spondenoe. 

10.  Construed  together.  When  two  instru- 
ments being  contemporaneous  in  their  execu- 
tion and  referring  to  the  same  subject  matter, 
refer  to  each  other,  they  will  be  construed 
together  and  deemed  but  one  instrument; 
Doe  V.  Bernard,  7  S.  &  M.  319.  Thus,  where 
an  absolute  deed  was  made,  and  the  grantee 
at  the  time  executed  an  instrument  showing 
that  the  conveyance  was  a  mere  trust  for  the 
grantor,  the  two  instruments  are  to  be  con* 
strued  together ;  lb.  And  so,  if  the  vendee 
give  an  absolute  note  for  the  purchase 
money,  payable  in  "  dollars  "  as  such,  and  at 
the  same  time  take  from  vendor  a  bond  show- 
ing that  the  note  was  only  to  be  paid  on  a 
contingency,  and  then  only  in  depreciated 
bank  notes,  the  two  instruments  are  but 
parts  of  the  same  transaction,  and  will  be 
construed  together;  WiUiams  v,  Jones,  10 
S.  &  M.  108. 

10a.  Endorsement  on  contra^ :  Construed 
with  it.  An  endorsement  on  a  note  pavable 
on  demand,  that  it  was  not  to  be  paid  till  the 
happening  of  a  certain  contingency,  is  to  be 
construed  as  if  incorporated  in  the  note  and 
a  part  of  it ;  Effinger  v.  Richards,  6  G.  640 ; 
and  so  an  agreement  endorsed  on  the  back  of 
a  deed,  at  the  time  of  its  execution,  and  signed 
«and  sealed  by  the  grantor  and  grantee,  and 
in  relation  to  the  subject  matter  of  the  deed^ 
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is  as  mnch.a  part  of  the  deed  as  if  incorpor- 
ated in  it ;  Baldwin  v.  Jenkins,  1  C.  206. 

11.  Example,  The  vendee  executed  his 
promissory  note  in  iha  usual  form  for  the 
purchase  money  of  land  and  slaves.  The 
vendor,  in  the  deed  conveying  the  property, 
agreed  to  take  in  satisfaction  of  the  note  the 
notes  of  certain  banks ;  it  was  held  that  the 
agreement  in  the  deed  was  not  to  be  construed 
as  a  part  of  the  vendee's  promissory  note, 
80  as  to  make  it  a  contract  to  pay  in  the 
bank  notes  specified  in  the  deed ;  but  that  the 
promissory  note  was  an  absolute  agreement 
to  pay  in  specie,  and  the  agreement  in  the 
deed  was  a  defeasance,  which  was  strictly  to 
be  (^mplied  with  ;  and  that  if  the  bank  notes 
were  not  paid  or  tendered  at  maturity,  the 
promissory  note  was  collectable  in  specie; 
Saunders  v.  Richardson,  2  8.  &  M.  90. 

12.  Contract  by  letters.  Where  a  contract 
is  made  by  a  written  correspondence  between 
the  parties,  all  the  letters  relating  to  it  before 
its  consummation  are  to  be  looked  to,  in 
order  to  ascertain  its  terms ;  Siehhins  v. 
Ntles,  3  0.  267. 

'  13.  Same.  Where  a  letter  is  written  pro- 
posins:  terms  for  a  contract,  and  the  answer 
modifies  the  terms,  but  refers  to  the  letter 
containing  the  proposition,  the  answer  is  to 
be  considered  as  accepting  the  terms  in  the 

Proposition,  except  so  far  aS  they  are  modi- 
ed  in  the  answer,  or  inconsistent  with  the 
terms  therein  proposed,  unless  the  answer, 
expressly  or  by  implication,  purport  to  con- 
tain all  the  terms  of  the  contract ;  and  an 
ficceptance  by  the  party  making  the  first 
proposition  of  the  terms  proposed  in  the 
answer  will  be  considered  an  acceptance, 
Subject  to  the  above  rule ;  lb, 

14.  Same :  Case  in  judgment,  N.  by  let- 
ter proposed  to  2S.,  as  agent  for  an  associa- 
tion, that  if  the  latter  would  advance  to  him 
$50,000  to  enable  him  to  complete  bis  pur- 
chase of  fifty  sections  of  land  from  Indian 
reservees,  that  S.  should  have  one-third  in- 
terest in  the  profits,  after  repaying  the  $.50, 
000;  the  expenses  of  locatmg  the  land  and 
making  sales  to  be  borne  by  each  party  pro 
rata,  and  that  N«  should  give  his  services 
gratuitously  in  making  locations  and  sales. 
8.  answered,  agreeing  to  make  the  advance 
but  claiming  two-thirds  interest,  and  also 
Stipulating  that  $1,000  should  be  advanced 
for  each  section,  as  the  title  should  be  made 
out  complete  and  vested  in  S.,  as  trustee  for 
the  association ;  that  N.  should  attend  to  lo- 
cating and  selling  the  land,  and  that  the 
money  received  from  the  sales  should  be  first 
applied  to  the  repayment  of  the  $50,000 
and  interest,  and  that  the  proceeds  of  the 
sales  "over  and  above  6aid  $.'iO,000  and  in- 
terest "  should  be  divided,  one4hird,to  N.,  and 
two-thirds  to  S. ;  and  $5  per  acre  was  stipu- 
lated as  the  minimum  price  for  sales  until 
enough  was  realized  to  repay  the  $50,000  with 
interest,  and  the  remainder  was  to  be  held  for 
a  higher  price.  N.  replied,  accepting  these 
terms :  Held,  that  N.  was  entitled  to  charge 
B.  with  two-thirds  of  the  expense  of  locating, 
and  selling  the    land,  as  noUiing  was  con- 


tained in  the  answer  of  S.  to  N.'s  original 
proposition  rejecting  that  part  of  it ;  Tb. 

m.    Oapaoity  to  make  Oontracts. 

1 5.  Presumption  in  favor  of.  When  a  con- 
tract is  shown  to  have  been  made,  the  par- 
ties thereto  will  be  presumed  to  be  capable 
in  law  of  contracting,  until  the  contrary  ap- 
pears. Hence,  when  a  distribution  of  per- 
sonal estate  is  shown  to  have  been  made 
among  the  heirs  by  consent,  they  will  be 
presumed  capable  of  agreeing  to  such  divis- 
ion, unless  their  incapacity  be  shown ;  Hen- 
derson V    Clarke  5  C.  436. 

16.  Effect  of  intoxication.  A  contract 
made  when  one  of  the  parties  is  so  intoxi- 
cated as  to  be  incapable  of  transacting  busi- 
ness, is  not  obligatory  on  him ;  and  much 
more  is  this  the  case,  when  the  intoxication 
was  brouj^ht  about  by  the  contrivance  of  the 
other  party  ;  Newell  v.  Fisher,  2  C.  431. 

l6o.  Same:  Case  in  judgment.  A  father 
having  been  induced  whilst  drunk,  to  execute 
his  note  for  the  indebtedness  of  his  adult  son, 
which  he  had  refused  to  do  when  sober,  after 
the  maturity  of  the  note  and  when  he  was 
sober,  promised  the  holder  he  would  pay  the 
note  if  he  would  indulge  him  until  next  au- 
tumn :  Held,  that  the  note  having  been  given 
during  a  state  of  intoxication  on  the  part  of 
the  maker,  and  without  any  consideration 
whatever  as  to  him,  could  not  be  rendered 
valid  by  the  subsequent  promise  and  forbear- 
ance ;  the  holder  in  that  case  could  have  no 
previous  demand  on  which  a  recovery  could 
nave  been  had,  to  make  the  forbearance  of 
suit  a  legal  consideration ;  Fisher  v.  Netaell, 
supra.  But  it  must  be  noted  that  the  above 
rule,  which  declares  that  a  promise  made  by 
the  maker,  in  consideration  of  forbearance 
given  in  the  payment  of  the  note,  is  void,  if 
the  note  be  without  consideration  as  to  htm; 
because  there  was  no  previous  demand  against 
the  maker  whith  could  have  been  enforced ; 
does  not  apply,  so  as  to  make  invalid  a  prom- 
ise by  a  third  oarty  to  pay  the  debt  of  another, 
in  consideratfon  of  forbearance  g^iven  to  the 
debtor  ;   Waul  v.  Kirkman,  13  8.  &  M.  699. 

See  CONSIDRRATION,  6. 

17.  Contract  by  one  non  compos  mentt's. 
The  contracts  of  a  person  non  compos  mentt's 
are,  if  not  wholly  void,  at  least  voidable,  un- 
less they  relate  to  necessaries  suitable  to  his 
condition  in  life.  'Jlie  legal  incapacity  to 
contract  being  shown,  the  contract  is  avoided, 
and  it  is  not  a  matter  of  discretion  in  the 
court  or  judge  to  affirm  or  disaffirm  it ;  .FYte- 
gerald  v.  Reid,  9  S.  &  M.  94. 

18.  Same :  Rescinding  of  such  contracts. 
But  in  rescinding  such  contracts,  the  court 
will  put  the  parties  in  staiu  quo  as  near  as 
may  be  practicable,  and  whatever  benefit  the 
lunatic  or  his  estate  may  have  received  from 
such  a  contract,  must  be  given  up ;  lb. 

19.  Incapacity  to  give  assent.  There  can 
be  no  contract  without  the  assent  of  the  par- 
ties, and  there  can  be  no  assent  if  the  party 
is  incapable  mentally  to  comprehend  the  full 
value  of  the  property,  and  tne  terms  of  the 
contract ;  Hill  v.  McLauren,  6  0.  288. 
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1^.  As  to  incapctcitjf  of  married  women; 
see  Husband  and  Wifk;  as  to  incapacity 
of  infants  ;  see  Infants. 

196.  Proof  on  the  subject  of  sanity  When 
there  is  a  conflict  in  the  evidence,  in  relation 
to  the  sanity  of  a  grantor,  that  evidence  is 
best  ceteris  paribus,  which  relates  to  his  men- 
tal condition  at  a  point  of  time  nearest  the 
dale  of  the  deed.  And  in  snch  a  contract, 
the  fact  that  the  deed  is  in  accordance  with 
big  declarations  made  when  he  was  unques- 
tionably sane,  is  a  consideration  in  favor  of 
Hid  sanity  when  it  was  made  ;  Exum  v.  Canty y 
5  G.  533. 

17.    Illegal  Oontracts. 

See  CoNsiDKRATtoN,  21  to  28. 

20.  Contracts :  Construed  to  be  legal  wk^n 
fombk.  When  contracts  of  doubtful  import 
are  susceptible  of  an  interpretation  which 
makes  them  legal,  snch  interpretation  will 
prevail ;  Riley  v.  Vanhouten,  4  H.  42.i ;  and 
if  a  contract  be  susceptible  of  two  interpre- 
tations, one  legal  and  the  other  illegal,  that 
interpretation  will  prevail  which  renders  the 
contract  valid ;  Merrill  v.  Mdchior,  1  G.  616. 

See  Consideration,  28. 

21.  Presumption  in  favor  of  legality. 
Every  presnmption  of  law  is  in  favor  of  the 
legality  of  a  contract ;  it  is  incumbent  on  a 
party  alleging  its  illegality,  to  show  everything 
necessary  to  render  it  so,  though  it  involve 
proof  of  a  negative  character.  Hence,  it  is  the 
duty  of  a  seller  of  a  slave,  who  seeks  to  avoid 
his  warranty,  on  the  ground  of  a  want  of 
the  certificate  of  character  required  by  law, 
to  show  by  proof  that  such  certificate  was 
noi  in  existence  at  the  time  of  the  sale  ;  Ih.  / 
fcJ.  P.  as  to  nsary.  See  Usury  ;  and  Brown 
Bros.  ^  Coy  V,  Fredand,  5  U.  181.  See 
antey  4. 

22.  Contracts  in  violation  cf  law  or  ptiblic 
policy.  All  contracts  which  are  in  violation 
of  law  or  public  policy,  or  grow  put  of  an  im- 
moral transaction  are  void ;  Brien  v.  Wil- 
liamson,  7  H.  14 ;  Woolen  v.  Miller,  7  S.  & 
M.  380;  Odinealv.  Barry,  2  0.  9;  Hoover 
V.  Pierce.  4  O.  627 ;  Bank  of  Newberry  v. 
SlegaU,  41  M.  142 ;  Barker  v.  Justice,  41  M. 
840;  Deans  v.  McLendon,  1  G.  343. 

23.  Contracts  growing  out  of  or  connec- 
ted with  illegal  transactions,  if  the  origi- 
nal transaction  be  illegal,  all  subsequent  con- 
tracts and  agreements  in  renewal  of  it,  or 
based  on  it,  are  illegal  and  void ;  Collins  v. 
McCargo,  6  S.  A  M.  128 ;  A'lamA  v.  Rowan, 
8  S.  &  M.  624  ;  Wooten  v.  Miler,  7  ib.  3H0 ; 
Torry  v.  Grant,  10  ib.  89;  Coulter  v. 
Robertson,  14  «.  &  M.  18  ;  Kouniz  v.  Price, 
40  M.  341.  And  so,  if  the  subject  matter  of 
a  contract  can  be  traced  to  an  original  illegal 
contract,  which  the  latter  contract  is  intended 
to  carry  into  effect,  the  substituted  agree- 
ment will  be  void.  And  this  is  so  though  the 
{Mirty  sought  to  be  charged  on  the  substitu- 
ted security  was  ignorant  of  and  unconnected 
with  the  illegality  of  the  original  coUtract, 
and  though  as  to  him,  there  is  a  valid  con- 
sideration for  the  substituted  security,  if  the 
ptrty  seeking  to  enforce  it  was  privy  to  the 


original  illegal  contract,  and  received  th^ 
substituted  s^cut*ity  in  lieu  of  the  original 
illegal  one ;  CouVer  v.  Robertson,  supra. 

24.  Same:  Examples  Thus,  where  slaves 
illegally  introduced  into  this  State  for  sale, 
were  sold  for  a  draft  of  the  vendee,  which 
on  a  compromise  was  settled  by  the  note  of  the 
vendee,  and  the  note  settled  by  Another  com- 
promise, by  which  the  vendee  returned  all 
the  slaves  then  alive  and  gave  a  note  for  the 
price  of  those  which  had  died  in  his  posses- 
sion, the  last  note  is  illegal  and  void  ;  CoUiris  v. 
Mc  Cargo,  supra.  And  so  where  A.  borrowed 
money  at  an  usurious  rate  of  interest,  and 
B.  being  his(  A.'s)  debtor  on  a  valid  contract, 
it  was  agreed  between  A.,  B.  and  the  leader; 
that  B.  should  substitute  his  note  to  the  len- 
der in  place  of  A.'s,  which  was  done,  and 
A.'s  note  given  up  to  him ;  it  was  held  that  B. 
could  set  up  the  usury  in  the  loan  to  A.,  and 
was  only  liable  on  his  substituted,  note  to  the 
lender,  to  the  same  extent  A.  was  liable  on 
his  original  note,  which  was  given  for  the 
usurious  loan ;  Coulter  v.  Robertson,  supra 
(see  post,  27).  But  this  rule  does  not  apply 
where  there  has  been  a  valid  assignment  of 
the  original  illegal  contract,  to  a  bona  fide 
holder  without  notice,  and  he  accepts  in'  lieu 
of  the  original,  a  substituted  security  founded 
on  a  valid  consideration,  from  a  stranger  to 
the  original  illegal  contract;  McLauren  v. 
Graham,  4  0.  400. 

25.  Same.  And  the  rule  is  the  same,  where 
a  contract  is  illegal,  because  made  on  Sun- 
day, for  in  such  case  any  subsequent  renewal 
of  the  promise,  or  any  security  riven  on  the 
original  consideration,  is  void.  Thus,  if  a  sale 
be  made  on  Sunday,  and  completed  by  delivery 
of  the  thing  sold,  a  note  given  afterwards  on 
a  secular  day  for  the  price,  will  be  void,  not- 
withstanding the  only  element  of  illegatity  in 
the  sale,  viz.,  the  time,  be  eliminated  from  the 
subsequent  contract ;  Kounit  v.  Price,  40  M=. 
341.  But  in  other  cases,  since  if  a  part  only 
of  a  contract  be  illegal,  that  which  is  legal 
will  be  enforced  if  it  can  be  separated  entirely 
from,  and  be  independent  of  the  illegal  part; 
the  elimination  by  the  act  of  the  parties  of 
the  illegal  part,  will  leave  the  contract  unob- 
jectionable ;  Bank  of  Newberry  v.  StegaW, 
41  M.  142. 

26.  Same :  Examples :  Test  as  to  connec- 
tion. Where  the  contract  grows  out  of,  or  is 
connected  with  an  illegal  or  immoral  trans- 
action, it  will  not  be  enforced ;  but  if  the  sub- 
sequent promise  be  unconnected  with  the 
illegal  act,  and  is  founded  on  a  new  considera- 
tion, and  not  tainted  by  the  illegal  act,  it  may 
be  enforced.  And  the  test  whether  a  demand 
connected  with  an  illegal  transaction  can  be 
enforced,  is  whether  the  plaintiff  requires  any 
aid  from  it  to  establish  his  case.  Hence, 
where  a  principal  residing  in  another  State, 
sent  a  slave  to  this  State  for  sale,  by  an  agent 
immigrating  hither,  and  the  agent  sold  the 
slave  in  this  State,  and  transferred  the  note 
taken  for  the  price  to  his  father,  who  after- 
wards collected  it ;  it  was  held  that  the  priti- 
cipal  conld  not  succeed  in  a  suit  in  equity  to 
recover  the  proceeds  from  the  agent  and  his 
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father,  because  the  iotrodacticn  and  sale  of 
the  slave  were  contrary  to  law,  and  the 
demand  was  so  immediately  connected  with 
the  illei^al  acts,  that  the  plaiiitiflf  conld  not 
establish  his  case  without  aid  from  them; 
Woo/en  V.  Miller,  7  S.  &  M.  380.  A  new 
contract  based  on  anew  consideration,  thongh 
in  relation  to  property,  in  relation  to  which 
there  had  been  an  unlawful  transaction  be- 
tween the  parties,  is  not  of  itself  necessarily 
illegal ;  Gtlliam  v.  Brown,  43  M.  641.  'JTius, 
B.  donated  cotton  for  an  illegal  purpose,  the 
donee  sold  the  cotton  to  H.  to  raise  money 
to  carry  out  the  illegal  purpose,  and  after- 
wards b,  agreed  for  a  valuable  consider- 
ation to  keep  the  cotton  as  bailee  for  H. : 
J/e/d,that  the  subsequent  contract  between 
B.  and  H.  for  the  bailment  of  the  cotton 
was  unaffected  by  the  illegality  in  the  dona- 
tion, and  that  B.  was  liable  on  it  for  the 
value  of  the  cotton  ;  Holt  v.  Barton,  42  M. 
711. 

See  CONFRDKRATE  StATKS,  1. 

26a.  BiUe:  When  illegal  enterprise  is 
ended.  So  long  as  the  illegal  contract  is  in 
fieri,  in  the  course  of  execution,  neither  party 
can  have  a  remedy  grounded  upon  it,  either 
for  its  specific  enforcement,  or  for  damages, 
for  any  breach  of  it.  But  it  is  well  established 
that  after  the  illegal  contract  has  been  exe> 
cuted,  one  party  in  possession  of  all  the 
gains  and  profits  arising  from  the  illicit  traffic 
and  transactions,  will  not  be  tolerated  to 
interpose,  as  against  his  copartner,  the  objec- 
tion that  the  business  which  produced  the 
fund  was  illegal,  and  on  that  account,  that 
the  plaintiff  is  not  entitled  to  recover  his 
share  of  the  property.  For  all  barm  that  can 
enure  to  the  public  from  an  infraction  of  the 
law  has  alrea!dy  occurred,  and  it  is  but  to  en- 
courage dishonesty  to  allow  the  defendant  to 
retain,  under  this  plea,  the  just  property  of 
another.  Hence,  in  this  case,  the  partner 
who  was  in  possession  of  the  proceeds  of  cot- 
ton, which  ne  and  the  plaintiff  had  illegally 
carried  through  the  lines  during  the  late  war, 
was  held  to  account  for  the  other's  share ; 
Gilliam  v.  Brown,  4.3  M.  641. 

27.  Where  assignee  claims  title  through 
illeaal  contract,  A  note  or  other  security, 
which  is  valid  and  legal  between  the  original 
parties,  may  become  void  for  illegality  as  to 
subsequent  parties,  who  derive  title  to  it 
through  an  illegal  contract  to  which  they  are 
parties,  and  it  may  also  become  void  as  to 
an  innocent  holder,  if  he  be  compelled  to 
trace  his  title  through  the  parties  to  the  illegal 
transaction.  Thus,  where  the  purchase  of 
slaves  illegally  introduced  into  this  State  for 
sale,  was  sued  by  the  vendor  in  the  United 
States  Circuit  Court  for  the  purchase  money, 
and  he  resisted  judgment  on  the  ground  of 
unsoundness  in  the  slaves,  and  this  suit  was 
compromised  by  the  purchaser  transferring, 
in  satisfaction  of  his  own  debt,  the  note  of 
another  validly  due  to  him ;  it  was  held  that 
the  endorsee  could  not  collect  this  note,  as  it 
was  transferred  to  him  on  an  illegal  consid- 
eration ;  Adams  v.  Rowan,  8  S.  &  M.  624. 
And  so,  if  the  assignee  of  a  note  take  it  on 


a  gaming  consideration,  he  cannot  recover; 
Holnuin  y,  Ringo,  7  G.  690.  See  ante,  24. 
28.  Courts  help  neither  party  in  pari  delicto. 
Where  the  parties  to  an  illegal  or  immoral 
contract  are  in  pari  delicto,  the  courts  will 
assist  neither  party,  either  in  enforcing  the 
contract  nor  in  recovering  back  what  he  has 
paid,  or  delivered,  or  parted  with,  in  pursu- 
ance of  the  contract.  Hence,  the  seller  of 
slaves,  illegally  introduced  as  merchaDdise, 
being  in  equal  fault  with  the  buyer,  cannot 
recover  the  purchase  money,  nor  hire  for  the 
slaves,  whilst  in  vendee's  possession,  nor  the 
slaves  themselves,  nor  the  proceeds  of  a  sub*- 
sequent  sale  of  them  made  by  the  vendee. 
In  such  cases  the  courts  on  grounds  of  public 
policy  refuse  to  assist  either  party ;  Hoover 
V.  Pierce,  4  C.  627. 

28.  Same:  Where  parties  are  not  in  pari 
dtlicto.  In  England  it  has  been  decided  that 
in  a  class  of  illegal  contracts  in  which  the 
plaintiff  was  not  in  equal  fault,  but  was  op- 
pressed and  taken  advantage  of  by  the  illegal 
act  of  the  defendant— as  where  usury  has  been 
demanded,  or  the  payment  of  money  by  a 
bankrupt  required,  as  a  condition  of  assenting 
to  his  discharge — there  might  be  a  recovery, 
but  this  distinction  has  not  yet  been  recog- 

^nized  in  this  court;  and  as  to  it;  Qaceref  lb, 

29.  Grounds  on  which  courts  ac^. Courts 
of  justice  in  refusing  to  enforce  illegal  and 
immoral  contracts  are  not  influenced  by  con- 
siderations of  tenderness  and  respect  for  the 
p|krty  insisting  on  their  invalidity,  but  are  gov- 
erned exclusively  by  reasons  of  public  policy; 
Deans  v.  McLendon,  1  G.  343.  And  hence, 
they  impose  no  terms  or  conditions  on  the 
party  setting  up  the  illegality ;  wherefore  it  is 
unnecessary  that  the  purchaser  of  a  slave  in- 
troduced illegally  into  the  State  for  sale, 
setting  up  that  defence  to  an  action  for  the 
purchase  money,  should  make  an  offer  to 
return  the  slave;  Barker  v.  Justice,  41  M. 
240. 

30.  Partly  legal  and  partly  illegal    That 

f)art  of  a  contract  which  would  per  se  be 
egal,  cannot  be  supported  as  such,  unless  it 
can  be  entirely  separated  from  the  illegal  and 
made  wholly  independent  of  it.  If  the  illegal 
and  legal  consideration  be  so  intermixed,  or 
the  contract  so  entire,  that  there  can  be  no 
appo^tionmen^  the  contract  is  void.  Hence, 
wnen  a  bond  was  taken  fro  n  an  agent  of  a 
foreign  bunk,  aftpointed  to  use  in  this  State 
the  notes  of  such  bank  in  the  purchase  and 
discount  of  negotiable  securities  here — that 
object  being  illegal — a  stipulation  in  the  bond 
that  the  agent  shall  account  to  the  bank  for 
the  money  he  shall  receive  under  the  agency, 
is  connected  with  the  illegal  part,  and 
cannot  be  enforced ;  Bank  of  Newberry  v. 
Stegall,  41  M.  142,  S.  Y  ,Wooten  v.  MQler, 
7  S.  &  M  380  ;   for  which  see  ante,  26. 

31.  Foreigner  bound  by  our  laws,  avoiding 
his  contract  here.  If  the.  contract  of  a 
foreigner  is  to  be  completed  in  another  coun- 
try, and  is  repugnant  to  the  lawS  of  that 
country,  he  is  bound  by  them.  Hence,  where 
a  foreign  principal  sent  a  slave  to  this  State 
by  an  agent,  to  be  sold  here,  in  violation  of 
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our  constitation,  it  was  held  that  the  princi- 
pal Tras  bound  by  the  laws  of  this  State,  and 
that  he  could  not  recover  ihe  proceeds  of  the 
sale  frona  the  afeat :  Wooten  v.  Miller,  7  S.  A; 
AI.380. 

32.  Gaming  contracts.  The  statute  Rev. 
Code  of  1857,  art.  1,  p.  361,  maKes  all  con- 
tracts void  in  toto^  where  the  whole  or  any 
part  of  the  consideration  is  money  or  other 
Talnable  thing  won  at  any  game  or  horse 
race,  A:c.  ;  Crawford  v.  Storms,  41  M.  540 ; 
S.  P.,  Holmany.  Ringo,  7  G.  690. 
See  CJAinNo. 

^»  Sunday  contract.    A  promissory  note 

executed  oo  Sunday,  to  secure  the  payment 

of  *  balance  then  found  due  by  the  maker, 

Tipon  a  settlement  of  previous  legal  tr ansae- 

^«8.  is  void  under  the  statutes  of  the  State ; 

^^  V.  Lynch,  9  G.  344  And  so  is  a  prom- 

^'y  note  executed   on  a  secular   day,  as 

^?'%  for  the  price  of  property  sold  and 

ueiUered  to  the  maker  on  Sunday ;  KowrUz 

y.  Price,  40  M.  341.    See  Rev.  Code  of  1857, 

art226.  p.  609. 

34.  Contract  imposing  inconsistent  dvties. 
A  contract  is  against  public  policy  and  void, 
which  imposes  on  one  party  the  performance 
of  two  or  more  public  or  fiduciary  duties,  which 
arc  inconsistent  with  each  other;  Spinks  v. 
Davis,  3  G.  152.  Hence,  a  contract  by 
which  an  attorney-at-law  receives  a  claim 
for  collection,  and  to  that  end  agrees  to 
administer  on  the  estate  of  the  deceased 
debtor,  is  void ;  it  being  the  duty  of  an  attor- 
ney lo  enforce  collection  by  all  legal  means, 
ftnd  of  an  administrator  to  resist  collection 
bj  all  legal  defences  \  lb.  As  to  inconsistent 
private  duties,  not  of  a  fiduciarv  character, 
assomed  by  contract,  the  rule  is,  that  the  party 
is  obliged  to  perform  both,  and  his  inability 
to  perform  one  without  omitting  the  other  is 
no  excuse  for  such  omission ;  Heim  v. 
McCaughan,  3  G.  17. 

35.  Contract  to  waive  a  benefit  se^Mred  by 
^aw.  A  party  may  waive  a  right  secured  to 
him  by  law,  but  he  cannot  bind  himself  by 
contract  not  to  avail  himself  of  such  right, 
if  it  be  secured  to  him  on  grounds  of  public 
policy.  Hence,  a  contract  not  to  rely  on  the 
statute  of  limitations  in  a  particular  case  is 
void  as  an  estoppel  to  rely  on  the  statute, 
bat  it  is  good  as  a  new  promise  or  acknow- 
ledgment to  save  the  bar ;  Crane  v.  French, 
9G,503. 

35a.    Contract   to   restrain   officer  from 
doing  his  duty.    A  contract  which  obliges 
one  of  the  parties  to  do  an  act  in  violation 
of  law,  or  restricts  the  free  exercise  of  a  dis- 
cretion vested  by  law  in  a  public  or  munici-. 
pal  officer,  in  reference  to  a  trust  imposed  on 
nim,  or  which  contemplates  suoh  violation  of 
law,  or  destruction  of  the  free  exercise  of  a 
public  doty,  is  a  nullity ;  City  of  Jackson  v. 
Bowman,  10  G.  671.    Hence,  a  contract  by 
which  a  municipal  corporation,  having  2000 
or  more  inhabitants,  agrees,  in  consideration 
of  the  erection  of  a  commodious  hotel  within 
the  corporate  limits,  to  grant  to  the  builder 
the  exclusive  right  to  retail  vinous  and  spirit- 
uous liquors  in  the  corporation  for  five  years, 


at  the  lowest  rate  of  license  allowed  by  law» 
and  to  refund  the  license  money  so  paid ;  and 
in  case  the  corporation  grant  license  to  an- 
other, then  that  it  would  donate  $5000  in  aid 
of  the  erection  of  the  hotel;  is  con  tr  jay  to 
public  policy,  and  utterly  null  and  void ;  City 
of  Jackson  v.  Bowman,  supra.    See  post,  42a. 

36.  Illegal  condition  annexed  to  a  grant. 
If  an  illegal  condition  be  annexed  to  a  grant, 
the  grantee  will  take  the  estate  discharged 
from  the  condition.  Thus,  where  a  grant  was 
made  upon  condition  that  the  grantee  would 
emancipate  a  slave,  also  granted,  it  was  held 
that  the  grantee  took  the  property  discharged 
of  the  illegal  condition  ;  Barksdale  v.  Elam, 
1  G.  694. 

37.  Where  lawful  promise  becomes  illegal 
before  performance.  Where  a  party  agrees 
to  do  a  thing  which  is  lawful  at  the  time  of 
the  promise,  but  it  afterwards  becomes  un- 
lawful by  legislative  act  before  it  is  done,  the 
statute  avoids  the  promise,  or  repeals  the 
covenant.  This  principle,  however,  does  not 
apply  where  the  covenant  has  been  performed 
and  the  right  secured  by  it  taken  away  by 
statute,  but  only  to  executory  agreementii. 
Hence,  it  is  no  ground  of  defence  to  an  action 
for  the  purchase  money  of  a  slave,  where  the 
sale  was  completely  executed  whilst  slavery 
was  lawful,  that  slavery  is  now  abolished ; 
Bradford  v.  Jenkins,  41  M.  328. 

See  Bond,  11. 

38.  Same.  A  contract  lawful  when  it  was 
made  will  be  enforced,  notwithstanding,  by 
change  of  the  law,  such  contracts  have  be- 
come unlawful ;  lb. 

39.  Foreign  contracts  becoming .  unlawful. 
The  courts  of  this  State  will  not  refuse  to 
enforce  a  foreign  contract  which  was  lawful, 
and  not  against  the  policy  of  this  State  when 
made,  merely  because  it  has  since  become 
unlawful,  or  against  public  policy ;  Murrell  v. 
Jones,  40  M.  565. 

40.  Right  of  Board  of  Police  to  receive 
property  for  locating  couH  house.  The  Board 
of  Folice,  when  it  becomes  necessary  to  build 
a  new  court  house,  have  the  power  to  build 
it  on  the  old  site,  or  to  build  it  on  any  lot  or 
site  owned  by  the  county  within  the  limitf  of 
the  town  which  has  been  designated  by  the 
Legislature  as  the  county  seat ;  and  they 
mav  lawfully  accept  for  the  county,  money 
and  property  to  influence  their  decision  as  to 
the  particular  lot  on  which  they  will  rebuild. 
Sucn  donations  being  for  the  exclusive  ben- 
efit of  the  county,  are  proper  elements  of 
consideration  by  the  board  in  determining 
the  site  of  the  new  court  house ;  Odineal  v. 
Barry,  2  0.  9.  And  a  note  executed  to  the 
board  by  parties  interested  in  having  the 
court  house  rebuilt,  on  the  old  site,  given  in 
the  consideration  that  the  board  would  re- 
ject a  proposition  to  rebuild  on  another  site 
is  collectable  in  law ;  lb. 

41.  Restraint  of  trade :  Case  in  judgment. 
A  contract  by  which  a  physician  binds  himself, 
not  to  settle  or  to  continue  as  a  practitioner 
of  medicine  within  fifteen  miles  of  a  designa- 
ted place,  is  legal  and  binding:  if  made  on  a 
valuable  consideration ;  and  if  the  promisee 
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be  a  phyfticiaD,  and  a  purchaser  of  the  prom- 
isor's house  and  medicines  for  a  valuable  con- 
sideration, and  it  be  a  part  of  the  agreement 
that  the  vendor  will  not  settle  or  practice  as 
aforesaid,  that  will  be  a  valid 'consideration 
to  support  the  agreement ;  Thompson  v. 
Means,  n  S.  &  M.  604. 

42.  Same:  Case  in  judgment.  When  a  phy- 
sician binds  himself  **  not  to  settle  or  continue 
as  a  practitioner  of  medicine  within  fifteen 
miles  "  of  a  designated  place,  it  will  be  a 
breach  of  the  contract,  if  he  settles  beyond 
the  designated  limits,  but  continues  from  the 
point  of  his  settlement  to  practice  within  the 
prohibited  area ;  lb. 

As  to  sale  of  slave  charged  with  felony, 
see  Dougherty  v,  Owen^  2  0.  404. 

As  to  contracts  for  Confederate  States 
treasury  notes,  see  Confrdrritb  States,  1, 
and  Green  v.  Stzer;  40  M.  530;  McMafh  v. 
JohnsonAi  M.439;  and  GoNrROHRATR  Monry. 

42a.  Eifect  of  statutes  authortztng  tUe-gcU 
contracts  to  be  carried  out.  An  act  of  the 
Legislature  which  merely  authorizes  and  em- 
powers the  corporate  authorities  of  a  city  to 
carry  oat  an  illegal  contract  which  it  had 
previously  made,  by  which  the  excluftive 
right  to  retail  vinous  and  spiritnons  liquors 
for  five  years,  was  granted  in  aid  of  the  build- 
ing of  a  hotel  in  the  city,  does  not  per  se  vali- 
date the  contract  And  if  the  corporate  au- 
thorities insist  on  the  invalidity  of  the  contract 
it  will  not  be  enforced  against  them,  notwith- 
standing the  passage  of  the  act  ;  City  of 
Jackson  v.  Bowman^  10  G.  671.  See  ante, 
35a. 

V.    Asgent  of  Parties. 

43.  Assent  necessary.  The  actual  assent 
of  the  parties  to  an  agreement,  given  either 
by  themselves  or  agents,  is  necessary  to  the 
making  of  a  contract.  Hence,  a  mere  au- 
thority given  to  an  agent  to  settle  a  debt  in 
a  particular  way,  is  no  settlement  per  se,  but 
the  agent  and  the  other  party  must  c^me  to 
some  agreement,  in  order  to  make  it  binding 
and  conclusive;  Freeland  v.  Compton,  1  G. 
424. 

44.  Same,  An  inquiry  is  not  a  proposi- 
tion. Hence,  if  a  debtor  apply,  through  an 
agent,  to  know  if  he  can  pay  his  debt  in  a 
particular  way,  without  making  an  offer  to 
pay  it  in  that  way,  and  he  is  answered  by  the 
creditor  that  he  can  pay  it  in  that  way,  this 
is  no  binding  agreement  on  either  party ;  and 
there  is  no  payment  unless  it  is  afterwards  con- 
summated ;  Harper  v.  Calhoun.  7  H.  203. 

45.  Acceptance  of  proposition:  Case  in 
judgment.  B.  and  D.  were  sureties  of  C, 
upon  a  note  held  by  a  bank,  on  which  suit 
was  then  pending.  C,  the  principal  debtor, 
becoming  insolvent,  the  sureties  proposed 
each  to  execute  his  separate  note  with  secur- 
ity for  one-half  the  debt,  and  thus  take  up 
the  old  note.  In  February,  1841,  B.,  one  of  the 
sureties,  made  his  note  as  proposed,  and  de- 
livered  it  to  the  bank ;  the  bank  retained  this 
note,  but  whether  it  at  once  accepted  it  or 
not,  was  a  matter  of  doubt.  In  August, 
1841,  B.  applied  to  one  of  the  directors  of 


the  bank  for  the  note  he  had  given  for  his 
share  of  the  old  debt,  and  requested  that  it 
should  not  be  discounted  by  the  bank.  In 
October,  184L,  the  suit  on  the  old  note  against 
0.  and  his  sureties,  was  dismissed.  Held, 
that  B.  and  his  surety  were  liable  on  the  new 
note;  that  the  holding  of  that  note  for  so 
long  a  time  by  the  bank,  was  of  itselC  an  ac- 
ceptance of  the  proposition ;  and  that  it  would 
be  unjust  to  allow  B  to  avoid  payment  of  the 
qew  note,  without  first  putting  the  bank,  in 
reference  to  the  old  note  and  the  suit  on  it, 
in  the  same  condition  she  was  when  that  suit 
was  dismissed ;  Cornel  Rk  of  Manchester  v. 
Bonner,  13  S.  &  M.  649 ;  S.  P.,  Bacon  v.  Ven- 
tress,  3  G.  158;  and  pote,  94. 

46.  When  written  contract  must  be  signed 
by  all  the  parties.  When  a  written  agree* 
ment  contains  stipulations  on  both  sides  and 
is  obviously  intended  to  be  executed  by  both 
parties,  the  signature  of  one  party  to  the 
agreement  will  not  be  binding  on  him,  until 
the  other  party  also  signs  it ;  for  he  \irill  be 
understood  as  having  signed  on  the  tacit 
condition  that  the  other  would  also  sign  ;  but 
where  the  contract  contemplates  two  instru- 
ments, as  a  title  bond  by  vendor,  and  a  note 
for  the  purchase  money  by  the  vendee,  it  is 
unnecessary  that  both  should  sign  the  title 
bond ;  and  if  the  bond  contain  a  stipulation 
that  both  should  sign  it,  and  is  delivered  by 
vendor  to  vendee  already  signed  by  the 
farmer,  the  vendee  cannot  complain  that  his 
signature  is  wanting,  as  he  could  sign  it  at 
any  time ;  Lee  v.  Pozier,  40  M.  477. 

47.  Same,  So  the  signing  by  one  of  two 
joint  vendors  of  land,  of  a  deed  drawn  up  in 
their  joint  names,  is  not  suflBcient  to  bind  nim 
unless  it  be  signed  by  the  other ;  it  is  incoin- 
plete  until  signed  by  the  other.  Thus,  where 
a  husband  signed  a  joint  deed  drawn  up  in 
the  name  of  himself  and  wife,  and  delivered  it 
to  a  justice  of  the  peace  to  procure  the  sig^ 
nature  and  acknowledgment  of  the  wife,  it 
was  held  that  he  was  not  bound  by  the  deed 
until  it  was  executed  by  the  wife;  Johnson 
Y,  Brooks,  2  G.  17. 

VI,  Oontraot  for  Peliveiy  of  Oneroiu 
Anioles. 

48.  When  demand  necessary.  When  the 
contract  is  for  the  delivery  of  onerous  prop- 
erty on  demand,  and  no  time  or  place  is  spe- 
cified for  the  delivery,  a  special  aemaiid  must 
be  alleged  and  proven ;  Minor  v.  Michal,  W, 
24. 

49.  When  delivery  must  be  of  the  whole* 
When  a  contract  is  made  for  the  delivery  of 
ten  slaves  by  a  certain  day,  and  a  note  is 
taken  for  the  purchase  money  due  after  the 
day  named  for  the  delivery,  no  recovery  can 
be  had  on  the  note,  unless  all  the  slaves  wore 
tendered  or  delivered  on  the  dav  fixed ;  Far-^ 
rar  v.  Oallard,  W.  269. 

60.  Damages  for  non-delivery.  When 
there  is  a  failure  to  deliver  cotton  in  pursu- 
ance  of  a  contract  to  pay  so  much  in  cotton, 
the  rate  of  damages  is  the  value  of  the  cot- 
ton on  the  day  it  was  to  be  delivered  ;  but  if 
cotton  afterwards  rose  in  value  during  that 
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season,  the  debtor  may,  'without  being  gailty 
of  fraud  as  to  his  other  creditors,  lef^Uy  allow 
the  creditor  the  higher  valne  to  which  cotton 
afterwards  rose ;  Coppage  v.  Brown,  10  S.  & 
M..  635;  8.  P.,  Whitfidd  ▼•  ^hUfidd,  40  M. 
352. 

Til.    Time — Performanoe  and  Breach. 

51.  Time  of  performance.  Time  is  not  al- 
ways considered  as  of  the  essence  of  a  contract 
in  a  coart  of  equity ;  Runnels  v.  Jackson,  1 
H.  358.  When  the  covenants  are  mutual  and 
dependent,  the  contract  is  rigidly  enforced  in 
a  court  of  law,  and  the  time  of  performance  is 
considered  as  of  the  essence  of  the  contract ; 
but  equity  will  extend  the  time  of  perform- 
ance ;  lb.;  Lddddl  v.  Sims,  9  S.  &  M.  696. 
Time  is  not  generally  considered  as  of  the 
essence  of  a  contract,  but  it  is  so  considered 
when  expressly  so  treated  by  the  parties,  or 
it  necessarily  results  from  the  circumstances ; 
Waiton  Y.  Wilson^  1  G.  576. 

See  Time. 

52.  When  reasonable  time  not  required. 
As  a  general  rule,  when  a  party  to  a  contract 
stipulates  to  perform  a  particular  act  as  his 
part  of  an  agreement,  he  is  bound  to  use  due 
diligence,  and  to  perform  it  in  a  reasonable 
time;  but  this  rule  cannot  be  applied  with 
strictness  to  a  case  where  the  agreement  was 
that  the  assignee  of  a  note  given  for  the  pur- 
chase money  of  land  should  prosecute  a  suit 
in  chancery  in  the  name  of  the  purchaser,  to 
procure  a  good  title  to  the  land  for  him  as  a 
condition  on  which  the  latter  was  to  pay  the 
purchase  money ;  for  the  time  of  the  nnal  de- 
termination  of  the  suit  depends  as  well  upon 
the  action  of  the  court  as  upon  the  diligence 
(^f  the  party  charged  with  its  management ; 
^rpfey  V.  Wtison,  4  G.  467. 

53.  hirti/  botmd  to  perform  only  what  is 
^  the  contract.  If  an  agreement  be  made 
between  A.  aod  B.,  by  which  they  are  to  buy 
land  in  partnership,  A.  to  advance  tlie  whole 
purchase  money,  which  is  a  sum  fixed,  and  B. 
to  repay  one-half  of  that  sum  by  a  day  named 
or  forfeit  his  interest  in  the  contract,  B.,  in 
making  a  tender  of  his  half  on  the  day  named, 
is  not  bound  to  tender  interest,  nor  to  tender 
one-half  of  the  cost  of  the  improvements 
made  on  the  land  by  A.,  since  neither  of  these 
were  in  the  agreement ;  Conndl  v.  MuUiuan. 
13  8.  4  M.  388. 

54.  Performance  not  excused  hy  inconsis' 
M  obligations.  If  a  person  assume  obliga- 
tions to  diffierent  parties,  the  performance  of 
which  may  become*  incompatible  with  each 
other,  both  parties  being  entitled  in  equal 
right,  it  is  no  excuse  for  a  default  to  one 
party  that  both  obligations  could  not  be  per- 
formed, and  that  the  person  bound  chose  to 
discharge  his  obligation  to  the  other;  and 
hence  if  a  common  carrier,  engaged  in  carrying 
the  United  States  mail,  and  also  in  transport- 
ing passengers,  fail  to  discharge  his  obligations 
to  the  latter,  it  will  be  no  excuse  that  such 
Mure  was  rendered  necessary  in  order  to 
transport  the  mail  in  proper  time ;  Htim  v. 
McOauahan,  3  G  17. 

65.  Time  and  mode  of  performance  m^y 


he  dianged  hy  parol.  A  parol  agreement  to 
accept  performanoe  of  an  executory  agree- 
ment for  the  sale  of  land  at  a  time  and  in  a 
mode  different  from  the  stipulations  of  the 
written  agreement,  is,  when  executed,  valid 
and  binding  on  the  parties  ;  and  hence  when 
the  written  agreement  bound  the  vendor  to 
•  convey  title  to  the  vendee  by  a  certain  day, 
if  the  title  be  afterwards  conveyed  by  vendor 
to  a  third  party  at  the  request  of  the  vendee, 
it  will  be  a  sufficient  performance  ;  Moore  v. 
McAllister,  6  G.  500. 

66.  Inevitable  accident  no  excuse  for  nor^ 
performance.  Where  a  party  by  his  oWn 
contract  engages  to  do  an  act  and  does  not 
provide  in  it  a^inst  contingencies,  and  ex- 
empt himself  from  liability  in  certain  events, 
he  IS  not,  in  the  case  of  an  absolute  and  gene- 
ral contract,  excused  from  performance  by  an 
inevitable  accident  or  other  contingency,  al- 
though not  foreseen  by  or  within  the  control 
of  the  party;  Jenison  v.  Mc Daniel  3  C.  83. 

57.  Same :  Case  in  judgment.  Therefore, 
where  a  lessee  agreed  to  pay  a  sum  certain 
for  the  rent  of  a  house  for  a  year,  and  before 
the  expiration  of  the  term  the  house  became 
untenantable,  by  the  falling  in  of  the  gables, 
occasioned  by  high  water,  he  is  entitled  to  no 
abatement  in  the  rent ;  lb. 

68.  Duty  imposed  by  law  and  not  hy  con- 
tra ct^  eoDcused  by  inevitable  accident,  Whea 
the  law  casts  a  duty  on  a  party,  the  perform- 
ance shall  be  excused  if  it  be  rendered  im- 
Eossible  by  act  of  God.  But  where  a  party, 
y  his  own  contract,  engages  to  do  an  act,  it 
is  deemed  to  be  his  own  fault  and  folly  that 
he  did  not  thereby  expressly  provide  against 
contingencies,  and  exempt  himself  from  Iia« 
bility  in  certain  events;  and  in  such  case,  in 
the  instance  of  a  general  and  absolute  con- 
tract, the  performance  is  not  excused  by  an 
inevitable  accident  not  foreseen  by  or  within 
the  control  of  the  party ;  Harman  v.  Fleming, 
30.136.  \^  ^' 

59.  Same:  Case  in  judgment.  And  on  this 
principle,  it  was  held  that  the  hirer  of  a  slave 
ror  a  year,  was  bound  to  pay  the  whole  hire, 
though  the  slave  died  during  the  year;  and, 
moreover,  the  hirer  is  considered  as  owner 
for  the  term  of  the  hiring ;  lb, 

Yin.   Duress. 

60.  Duress  of  goods,  A  party  giving  his 
note  to  procure  a  release  of  an  illegal  levy  of 
a  satisfied  execution  on  his  property,  will  not 
be  released  therefrom  on  tne  ground  of  du- 
ress of  his  goods,  unless  it  appear  that  the 
circumstances  of  the  duress  were  so  urgent 
and  imperative  that  he  had  no  choice  to  seek 
and  obtain  redress  by  action ;  Bingham  v. 
Sessions,  6  S.  &  M.  13. 

61.  Contract  made  under  arrest,  .It  is  no 
objection  to  the  validity  of  a  contract,  where 
no  advantage  was  sought  or  taken  of  the 
party,  that,  at  the  time  it  was  made,  he  was 
under  arrest,  under  civil  process,  at  the  suit 
of  the  other  party,  brought  in  relation  to  the 
subject  matter  of  the  contract.  But  such  a 
contract  is  watched  with  great  jealousy  by 
courts  of  equity;  and  if  legal  process  has  been 
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used  as  a  means  of  oppression,  and  to  extort 
disadvantageous  terms  from  a  party  in  cus- 
tody, the  contract  will  be  set  aside ;  Slebbtna 
V.  Niles,  3  C.  267. 

62.  Same.  Acd  in  determining  upon  the 
fairness  of  such  a  contract,  made  in  settle- 
ment of  existing  differences  between  the  par- 
ties, the  court  will  look  into  the  rights  of  the 
arrested  party,  as  they  then  existed,  and  if  it 
appear  that  he  has  released  or  surrendered  a 
right  to  which  he  was  fairly  entitled,  the  set- 
tlement cannot  stand ;  76. 

63.  Ratification  of  stick  a  contract.  And 
when  subsequent  acts  of  recognition  by  the 
arrested  party,  made  after  his  release  from 
arrest,  is  relied  on  as  a  ratification  of  an 
(otherwise  than  for  such  recognition)  illegal 
and  oppressive  settlement,  the  point  of  inquiry 
for  the  court  is  not  whether  it  shall  be  deemed 
fttir  and  reasonable  from  these  subsequent 
acts  of  recognition,  but  whether  it  would  be 
unjust  and  fraudulent  in  him  to  seek  a  rescis- 
sion, after  such  recognition ;   76. 

64.  Same:  Case  in  judgment.  And  on 
these  principles,  it  was  held  that  when  an 
a^ent,  residing  and  transacting  business  in 
Mississippi,  at  his  principal's  request  visited 
him  in  New  York,  to  adjust  the  accounts  be- 
tween them,  and  upon  his  arrival  was  arrested 
on  civil  process,  by  the  principal,  and  required 
to  give  bail  in  the  sum  of  $50,000,  and  whilst 
80  under  arrest,  a  settlement,  unfair  to  the 
agent,  was  made  between  him  and  the  prin- 
cipal, the  subsequent  acts  of  recognition  and 
part  performance  of  the  settlement,  made 
whilst  the  agent  was  still  in  New  York,  and 
whilst  he  still  feared  another  arrest,  were  no 
ratification  of  the  settlement ;  76. 

IX.    Contraots  for  Work  and  Labor. 

65.  ^  ban  donm  ent  by  laborer  of  the  con  tract. 
When  a  contract  is  made  by  which  one  party 
agrees  to  do  certain  work  for  the  other,  and 
to  furnish  the  requisite  lumber,  in  considera- 
tion of  a  fixed  price,  to  be  paid  on  the  com- 
pletion of  the  work,  the  laborer  cannot  aban- 
don the  work  before  its  completion,  and  re- 
cover for  what  has  been  done.  He  cannot 
recover  on  the  special  contract,  because  he 
has  not  complied  with  it,  nor  on  the  common 
count,  because  there  is  a  special  contract. 
But,  it  seems,  if  the  other  party  afterwards 
use  any  of  the  materials  so  furnished,  he  will 
be  liable  for  their  value.  But  his  employ- 
ment of  another,  at  the  same  price,  to  com- 
plete the  work,  will  not  make  nim  liable  for 
so  much  of  the  lumber  used  by  the  second 
employee,  without  his  direction ;  ^^'ooten  v. 
Read,  2  8.  &  M.58.i. 

66.  When  laborer  entitled  to  quantum 
meruit,  on  partial  performance:  Case  in 
judgment.  W.  employed  Z.  to  erect  a  mill- 
dam  and  mill  for  him,  at  a  stipulated  price, 
knowing  at  the  time  that  objections  would  be 
raised  to  the  erection*  of  the  work,  as  a  com- 
mon nuisance,  and  failing  to  communicate 
these  objections  to  Z.,  who  was  ignorant  of 
them.  After  Z.  had  completed  a  part  of  the 
work,  its  further  progress  was  arrested  by 
an  injunction  sued  out  against  W.  and  Z.,  on 


the  ground  that  it  was  a  nuisance :  Held^  that 
under  these  circumstances,  Z.  was  entitled  to 
recover  upon  quantum  meruit,  for  the  work 
he  had  done ;  Whitfield  v.  ZeUnor,  2  C.  663. 

67.  Contract  of  service  by  the  year — dis- 
charge of  employee.  A.  was  employed  by  N. 
to  teach  school  for  a  year,  at  a  certain  acad- 
emy, for  the  sum  of  $1200.  A.  partially  com- 
plied with  his  contract,  by  teaching  three 
months,  and  was  prevented  by  N.  from  com- 
pleting his  engagement,  and  therenpon  A. 
sued  N.  for  the  whole  sum,  who  pleaded  in 
bar  of  the  action,  that,  by  reasonable  dili- 
gence A.  might  have  obtained  employment 
as  a  teacher  for  the  balance  of  the  year,  at  a 
compensation  equal  to  that  he  had  agreed  to 
pay  nim  :  Heldj  that  the  plea  did  not  disclose 
a  good  defence  to  the  action — the  matter 
pleaded  was.  at  best,  but  in  mitigation  of 
damages;  Armfidd  v.  Nash,  2  G.  361.  See 
Damages,  26.    See  next  sub-division. 

X.    Overseer's  Oontract. 

68.  Not  dissolved  by  death  of  employer. 
An  overseer  who  has  contracted  for  the  entire 
year  and  performed  the  services,  is  entitled 
to  recover  the  full  amount  agreed  on  against 
the  administrator  of  the  emplojrer,  notwith- 
standing the  employer  died  before  the  com- 
pletion of  the  contract.  The  death  of  the 
employer  does  not  terminate  such  a  contract; 
Hill  V.  Robeson,  2  S.  &  M.  641. 

69.  Not  an  entire  contract  for  the  time 
agreed  on.  A  contract  to  oversee  for  a  year, 
is  not  an  entire  contract  in  the  ordinary  sense 
of  that  terra ;  and  if  the  overseer  be  turned 
off  for  misconduct  before  the  year  expires,  he 
may  recover  his  wages  for  the  time  he  con- 
ducted himself  properly ;  and  so  if  he  aban- 
doned the  contract  before  the  term  expires, 
he  may  recover  for  the  time  he  actually 
served ;  Hariston  v.  Sale,  6  S.  &  M.  634  ;  S. 
P..  Robinson  v.  Saunders,  2  C.  391. 

70.  Has  no  right  to  substitute  another. 
But  the  contract  contemplates  his  personal 
services  and  skill  to  be  given  to  the  business 
of  the  employer ;  and  hence  he  has  no  right 
to  substitute  another  overseer  in  his  stead, 
though  even  for  a  Rhort  period,  and  the  other 
be  equally  competent  with  himself;  Hariston 
V.  Sale,  supra. 

71.  Liability  of  employer  for  improver 
discharge  cf  overseer.  It  is  well  settled,  tnat 
where  the  employee  is  prevented  by  the  em- 
ployer, without  reasonable  grounds,  from 
performing  his  contract,  he  may  sue  upon  the 
special  contract  of  emplojmeut,  and  recover 
damages  to  the  amoaut  of  the  actual  loss 
sustained ;  and  which  loss  will  consist  in  the 
contract  value  of  the  services  actually  ren- 
dered, and  the  damage  sustained  by  the 
refusal  to  allow  performance  of  the  rest  of  the 
contract  And  tne  action  for  the  loss  may  be. 
brought  immediately  upon  the  breach  of 
the  contract  by  the  employer,  by  his  un- 
lawful discharge  of  the  employee;  and  the 
plaintiff  may  recover  not  only  the  damages 
then  actually  sustained,  but  also  for  such  other 
damages  as  may  afterwards  occur  in  conse- 
quence of  the  breach,  and  within  the  coQtem- 
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Won  of  the  contract ;  Pnchard  v.  Martin^ 
*  0. 305.  Hence,  if  the  employer  wantonly 
*D<1  without  cause  turn  ofiT  his  overseer,  at  a 
*^tk  of  the  year  when  it  is  impossible  for 
tie  latter  to  get  employment,  and  his  time  for 
Uie  remainder  of  the  year  is  thereby  wholly 
'Wt,  the  overseer  is  entitled  to  the  stipulated 
**?f  8  for  the  whole  time  for  which  he  was 
7/ojred;i6. 

,*^'  J^tohility  of  overseer  far  improper  aban- 
^"/^en^  of  Jus  contract.  And  so  if  the  over- 
with  ^^*^^"<>>^  ^^^  employment  wantonly  and 
eniDl^'^^  sufficient  cause,  to  the  injury  of  the 
jjj^^yer,  the  latter  is  entitled  to  recover  any 
fflCDt^®    occasioned  by  this  illegal  abandon- 

73  ^f  the  contract ;  lb, 
otb^i*  ^^«*«»  of  overseer.  An  overseer,  like 
W  ^^^^Tsons  contractiug  to  render  particu- 
'.«^  ^^ices,  must  use  such  diligence  in,  and 
{  ^  ^^h attention  to,  his  employer's  business 
^  m^y  be  necessary  to  accomplish  the  de- 
tared  object,  viz. :  the  production,  safe  keep- 
iDg,  and  preservation  or  a  good  crop ;  making, 
of  course,  due  allowance  for  the  seasons  and 
sach  casualties  as  could  not  be  prevented  by 
him.    And  his  failure  to  do  so  is  a  breach  of 
his  contract,  which  the  employer  may  set  up 
against  an  action  for  the  recovery  of  his 
wages,  or  to  reduce  them  to  a  proper  stand- 
ard; Dunlap  V.  Hand,  4  C.  460. 

14.  Same.  The  obligation  of  the  contract 
of  an  overseer  is  to  do  everything  according 
to  the  means  furnished  by  his  employer,  which 
a  prodent  and  economical  man  would  do  in 
attendini^  to  his  own  business ;  and  if  from 
bis  negligence  the  employer  sustain  damage, 
tlje  amouDt  thereof  may  be  deducted  from 
hia  wages ;  but  the  proof  to  authorize  such 
Reduction  must  be  clear ;  Harper  v.  Ray,  5 
C.J522. 

'5.  Jj{^  ^^y  iq  oi^^y  orders  of  employer, 
^^^  discharge  for  refusal.  If  an  overseer 
cpontermand  an  order  given  hj  his  employer, 
j^  coikJq^jIj  ^iii  i^Q  reprehensible  and  impru- 

Sor  t  *^^  *^  ^^°®  ^^  ®®*  *^  defiance  the  au- 

MOrity  Qf  ^jjg  employer,  or  in  such  a  manner 

U  u^  produce  insubordination  in  the  slaves, 

l\i&\.  ivoald  be  good  ground  to  discharge  him. 

3jut  where  the  employer  had  given  an  order 

to  a  slave  to  remove  some  bales  of  cotton, 

irbicb  the  slave  was  incapable  of  doing,  and 

the  overseer  perceiving    this,  ordered    the 

slave  to  desist,  saying  to  the  slave,  he  would 

caase  the  cotton  to  be  removed  when  the 

other  slaves  arrived ;  it  was  held  this  was  no 

good  ground  for  discharging  the  overseer; 

Prichard  v.  Martin,  6  C.  305. 

76.  Leave  given  to  overseer  to  remain  after 
improper  discharge.  If  afier  the  employer 
has  improperly  ordered  tJie  overseer  to  leave 
his  employment,  he  give  him  permission  to 
remain  and  contftaue  his  contract,  without 
attaching  thereto  any  improper  conditions, 
the  overseer  will  not  be  entitled  to  damages 
for  such  improper  discharge.  But  if  improper 
conditions  be  attached  to  the  permission  to 
remain,  or  if  the  overseer  he  told  he  can  stay 
if  he  will  treat  the  employer's  teams  and  slaves 
better  than  be  has  done,  and  will  treat  the 
employer  with  more  respect,  and  it  be  shown 


that  the  overseer  had  not  been  delinquent  ia 
these  matters,  the  permission  to  remain  will 
not  prevent  the  overseer's  recovery  of  dam- 
ages for  the  improper  discharge,  in  case  he 
choose  to  po  away ;  lb, 

77.  Action  on  overseer's  contract.  An  ac- 
tion by  the  overseer  on  his  contract,  if  it 
contain  no  conditions  in  respect  to  the  times 
and  periods  of  payment,  nor  in  respect  to  the 
nature  and  peculiaiity  of  the  work,  need  not 
be  on  the  special  agreement,  but  the  overseer 
may  recover  in  ind^bitcUus  assumpsit  for  work 
and  labor  done ;  Hill  v.  Robeson,  2  S.  &  M.  541. 

XI.  Acoount  Stated. 

77a.  Need  not  be  signed  bi/  the  parties.  It  is 
not  necessary  to  the  validity  of  an  account 
stated  that  it  should  be  signed  by  the  parties  ; 
Stebbin^  v.  NUes,  3  C.  267. 

IS,  What  is  an  account  stated  f  An  account 
stated  exists  only  where  tKere  has  been  an 
examination  of  accounts,  and  a  balance  ad- 
mitted  as  the  true  balance  between  the  par- 
ties remaining  nnpaid.  But  the  admission 
maybe  implied  from  circumstances;  and  in 
cases  of  merchants  residing  in  different  coun- 
tries, if  an  account  be  transmitted  from  one  to 
another,  and  no  objection  be  made  by  the 
parly  receiving  the  account,,  after  several 
opportunities  of  writing  have  occurred,  an 
admission  of  the  correctness  of  the  amount 
will  be  presumed ;  Tb, 

79.  Same :  Case  in  judgment.  N.,  residing 
in  thi^  State,  was  agent  of  an  association,  lo- 
cated in  New  York,  for  the  purchase  and  sale 
of  lands,  and  in  the  year  1838  rendered  an 
account  showing  the  amount  due  him  for 
expenses  in  making  the  purchases  and  sales. 
No  objection  was  made  to  this  till  1844, 
though  N.  had  attended  a  meeting  of  the 
association,  and  explained  fully  his  transac- 
tions, and  one  of  the  members  of  the  associa- 
tion»  acting  as  agent  for  all,  had  visited  N.  in 
Mississippi  and  examined  his  books.  The 
trustee,  of  the  association,  in  making  out  a 
power  of  attorney  to  N.  to  sell  the  land,  ap- 

f)ended  thereto  an  invoice  of  the  cost  of  the 
and,  including  the  expenses  returned  by  N. 
in  his  account  The  association  gave  as  a 
reason  for  not  objecting  to  N.'s  account,  that 
they  desired  N.  to  visit  New  York,  and  they 
were  afraid  he  would  not  do  so  if  any  objec- 
tion were  made  to  the  account :  Held,  that  the 
failure  to  object  rendered  it  an  account 
stated;  lb. 

80.  Same.  Where  accounts  showing  the 
collection  and  disposition  of  paper  placed  in 
a  creditor's  hands  as  collateral  security,  and 
the  state  of  the  indebtedness  of  the  debtor 
has  been  rendered  by  the  creditor,  and  no 
objection  has  been  made  thereto  for  several 
years,  they  were  held  to  be  accounts  stated ; 
and  if  the  debtor  afterward  assert  them  to  be 
incorrect,  he  must  show  the  errors  com- 
plained of  by  clear  and  satisfactory  evidence 
(ciiiug  Stebbins  v.  Niles,  3  0.  267)«;  Coopwood 
V.  Bolton,  4  0.  212. 

XII.  Batifioation. 

81.  Ratification  by  action  on  the  contract. 
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Ad  action  bj  the  obligee  in  a  bond,  voidable 
at  his  election,  in  which  he  seeks  to  enforce 
it,  is  a  ratification  of  it ;  and  this  principle  is 
applicable  to  an  action  by  the  neirs,  on  a 
bond  ^ven  by  an  administrator  to  sell  land, 
and  which  bond  is  voidable  at  the  election  of 
the  heirs;  Cohea  v.  State,  5  G.  179,  S.  P., 
Bank  of  Augusta  v.  Conrev,  6  0.  667 ;  Dove 
V.  Martin,  1  C.  588 ;  for  which  see  Attach- 

MBNT,  45. 

82.  Same,  A  party  who  has  affirmed  a 
contract  by  bringing  a  suit  to  enforce  it,  and 
by  receiving  the  benefits  thereof  cannot  after- 
wards, even  as  heir  of  one  of  the  contracting 
parties,  avoid  it  for  any  infirmity  in  its 
original  creation.  Hence,  where  a  distributee 
claimed  and  received  the  benefits  of  a  pur- 
chase maide  by  the  executor,  upon  the  ground 
that  it  was  made  with  the  assets  of  the  estate, 
and  after  the  death  of  the  seller  in  that  con- 
contract  being  also  an  heir  of  the  seller,  he 
attempted  to  avoid  the  sale  upon  the  ground 
of  the  incapacity  of  the  seller  to  make  it ;  it 
was  held  that  he  was  estopped  to  do  so  by 
his  ratification  as  distributee  in  receiving  the 
benefits  of  the  sale ;  Bunlap  v.  PetHe,  6  G. 
590.    Seepo^^,  100. 

83.  Of  void  contracts,  A  void  contract 
is  incapable  of. ratification ;  Harris  v.  McKiS' 
sack,  5  G.  590.  And  so  a  promise  void  for 
want  of  consideration  cannot  be  ratified  by 
a  new  promise  to  pay.  without  any  new  con- 
sideration ;  NeweU  v.  Fisher^  11  S.  &  M.  431. 

Zin,  BesoisBioQ  of  Contracts. 
See  Vendor  and  Yendrb,  116,  etseq. 

84.  Good  faith  required  in.  Good  faith  is 
required  in  the  rescission  of  a  contract,  as 
well  as  in  the  making  of  one ;  Joslin  v.  Caugh- 
lin,  1  G.  502. 

85.  Effect  of  eooecutory  agreement  to  re- 
scind, A  party  connot  avail  himself  of  an 
executory  agreement  to  rescind  a  contract, 
without  a  compliance  on  his  part,  with  the 
terms  imposed  on  him  as  conditions  to  the 
exercise  of  the  right  to  rescind;  nor  when 
the  contract  to  rescind  has  been  mutually 
abandoned ;  Land  v.  Wallace,  3  G.  630. 

86.  Parti/  cannot  rescind  for  his  own 
fault,  A  party  paying  money  on  a  special 
agreement  for  the  purchase  of  chattels,  and 
stipulating  to  pay  the  balance  of  the  purchase 
money  on  delivery  of  the  chattels,  cannot, 
upon  his  inability  to  pay  the  balance,  abandon 
the  contract  and  recover  back  what  he  has 
paid ;  Morrison  v.  Ives,  4  S.  &  M.  652. 

87.  Rescission  on  failure  as  to  part  of  a 
contract.  The  failure  of  a  party  to  comply 
with  a  portion  of  his  agreement  is  no  ground 
to  rescind  the  whole  contract,  so  as  to  de- 
prive him  of  the  benefit  of  other  provisions 
m  it  which  are  wholly  independent  of  that  in 
which  he  has  made  default.  Thus,  where  the 
maker  of  a  promissory  note  was  the  brother 
of  the  payee,  and  bound  himself  in  an  agree- 
ment with  the  payee  to  settle  up  the  payee^s 
estate,  when  the  latter  died,  and  the  payee 
resided  in  this  State,  and  died  here,  before 
the  note  became  due,  but  the  note  was  in 
Louisiana,  and  was  there  administered  and 


sold  under  judicial  proceedings,  at  a  great 
sacrifice,  and  the  makelr  then  ^ught  the  note 
from  the  purchaser  at  a  discount,  it  was  held 
he  was  entitled  to  the  discount;  it  not  appear- 
ing that  he  knew  where  the  note  was  until  it 
was  sold,  or  that  there  was  any  collusion 
between  him  and  the  purchaser ;  Dunlap  v. 
Peirie,  6  G.  590. 

88.  Contract  for  scholarship  in  a  college. 
The  purchase  of  a  scholarship  in  an  ineor- 
porated  seminary  of  learning  will  be  entitled 
to  a  rescission  of  his  contract,  if  the  trustees 
in  violation  of  the  contract  of  sale,  charge 
the  purchaser  tuition  fees  for  one  of  ^e 
studies  embraced  in  the  scholarship ;  and  the 
purchaser  cannot  be  compelled  to  pay  for  the 
scholarship,  if  the  corporation  has  become 
insolvent,  and  has  abandoned  the  school  con- 
templated in  its  charter;  if  it  were  under- 
stood when  the  purchase  was  made  that  the 
scholarship  was  an  endowment  fund,  and 
that  only  the  intere<«t  was  to  be  expended ; 
Mart/  Washington  Female  College  v.  Mcin- 
tosh. 8  G.  671.    See  post,  103. 

89.  Agreement  to  rescind  construed :  Case 
in  judgment.  An  agreement  was  made  be- 
tween P.  and  A.  B.  R.  Co.,  that  P.  should 
build  their  railroad,  and  complete  and  equip 
it  for  a  sum  in  gross.  The  company,  after  a 
large  portion  of  the  work  was  done,  adopted 
the  following  resolutions . — 

1.  To  release  P.  from  his  obligation  to  fur- 
nish the  locomotive. 

2.  That  the  mortgage  P.  had  given  to  se- 
cure his  compliance  with  the  contract  to 
build  and  equip  the  road  should  be  cancelled. 

3.  After  admitting  the  failure  of  the  com- 
pany to  complv  with  their  contract  to  furnish 
r.  with  par  funds,  they  requested  that  P. 
should  finish  the  road  at  his  own  expense, 
and  retain  it  till  he  should  be  repaid  by  the 
profits. 

The  company  subsequently  agreed  that  P. 
should  be  substituted  as  contractor  in  lieu 
of  P.,  and  that  they  would  give  him  $15,000 
to  complete  the  road — P.  at  the  same  time 
giving  his  verbal  promise  that  F.  would  com- 
ply. F.,  with  the  knowledge  of  the  company, 
proceeded  to  work  for  some  time,  but  did  not 
finish  the  work :  Held,  that  the  resolutions  by 
substituting  new  terms  and  conditions,  in- 
consistent with  the  original  agreement, 
amounted  to  an  abandonment  of  the  contract 
with  P.;  PetrieY.  Wright,  6  8.  A  M.  647. 

90.  Example:  Adjudged  no  rescission.  Com- 
pany P.  had  in  the  year  1836,  purchased  fVom 
company  N.  a  large  amount  of  land,  and  in 
the  year  1842,  their  respective  agents  agreed 
'^that  N.  would  take  back"  35 sections,  and 
that  the  agent  of  P.  should  give  his  note  to 
N.  for  $16,000,  and  that  N.  should  surrender 
P.'s  notes,  given  for  the  purchase  money  of 
these  35  sections.  Afterwards  P.  filed  a  bill 
for  a  settlement,  and  claimed  that  the  trans* 
action  of  1842,  was,  in  fact  a  rescission  of  the 
trade  of  1836,  as  to  the  35  sections,  which  N. 
had  then  agreed  **to  take  back,''  and  that  P. 
was  entitled  to  be  credited  on  the  amount 
due  on  the  sales  of  the  remaining  land,  the 
cash  payments  which  had  prior  to  1842  been 
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made  on  acconnt  of  the  pnrcbase  of  the  said 
35  sections.  But  it  was  held,  that  the  words 
"take  back.  "  in  the  agreement  of  1842,  did 
not,  Dnder  the  circnmstances,  mean  a  rescission 
as  to  the  81)  sections  as  contended  for  by  P., 
but  that  agreement  \ras  an  adjustment  by 
which  N.  was  to  take  the  35  sections,  and  the 
note  of  P.»s  agent  for  $16,000,  in  satisfaction 
of  P.'s  liability  for  the  original  purchase  money 
for  the  said  35  sections  ;  Coopwood  y,  Bolton , 
4  C.  212. 

91.  Mutual  error.  Contracts  maybe  rescind- 
ed for  the  mntual  error  of  the  parties,  as  in 
cases  of  frnnd  ;  Harrison  r.  Stmoera,  W.  165. 

93.  Actum  vfhere  contract  is  rescinded. 
Where  a  contract  has  been  rescinded  by  mn- 
taal  consent  or  abandoned  by  the  defendant, 
an  action  may  be  maintained  for  money  paid 
on  the  agreement ;  Morriason  v.  Ives,  4  8.  & 
M.652. 

92a.  For  other  decisions  on  rescission  of 
cimtrads,  see  Vwidob  and  Vekdkb,  116,  e< 
9eq. 

XIV.  SoTation  and  Substitation. 

93.  Substitution :  Ldahility  of  substituted 
debtor.  If,  by  agreement  of  all  parties,  the 
note  of  a  third  party  be  accepted  in  satisfac- 
tion of  a  valid  debt,  such  third  party  will  be 
compelled  to  pay  his  substituted  note,  not- 
^thstanding  any  infirmity  in  the  considera- 
tion, moving  from  the  released  debtor  to  him, 
in  consequence  of  which  he  gave  the  substi- 
tuted note;  Saddler  v.  Hoover,  2  G.  ^60; 
Marsh  V.  Lisle,  5  G.  173.  In  such  case,  the 
consideration  of  the  substituted  note  is  the 
release  of  the  original  debtor,  and  not  any 
agreement  or  contract  between  the  substituted 
debtor  and  the  original  debtor  $  Marsh  v. 
Lide,  supra. 

H.  Novation:  Ca^  in  judgment.  Ventress 
and  his  surety  were  indebted  to  the  Planters* 
Bank  of  this  State,  by  two  notes,  which  were 
overdue  in  1839.  The  bank  proposed  to  trans- 
fer this  with  other  debts,  to  the  trustees  of  the 
United  States  Bank  of  Pennsylvania,  but  it 
being  considered  doubtful  whether,  under  the 
act  of  1840  (H.  C  325,  {  7),  prohibiting  assign- 
ments by  banks,  the  bank  could  rightfully  make 
the  transfer,  the  agent  of  the  trustees  of  the 
United  States  Bank  of  Pennsylvania,  refused 
to  accept  the  proposed  assignment,  without 
the  previous  assent  of  the  debtors,  and  their 
ap^ement  to  renew,  by  giving  notes  payable 
directly  to  the  trustees.  Ventress  agreed  to 
the  transfer,  upon  condition,  that  in  the  pro- 
posed novation  further  time  of  payment  was  to 
be  allowed  him.  He,  accordingly,  in  August, 
1842,  immediately  after  the  transfer  of  his 
indebtedness,  executed  his  notes  in  renewal 
of  the  old  debt,  and  also  a  deed  in  trust  to 
secure  their  payment,  and  sent  them  to  an 
agent  of  the  trustees,  who  declined  accepting 
tbem  upon  his  own  responsibility,  and  retained 
them  for  the  decision  of  R.,  the  principal 
agent,  upon  his  return  from  a  trip  on  which 
he  was  then  absent.  In  October.  1842,  R.  re- 
torned,  and  took  possession  of  the  new  notes 
ftnd  deed  of  trust,  and  in  July,  1843,  he  wrote 
to  Ventress,  insisting  that  the  latter  had  not, 


IS 


in  making  the  new  notes  and  deed,  fully  coi 
plied  with  the  agreement  by  which  they  we: 
to  be  accepted,  but  not  expressing  any  inte 
tion  not  to  accept  them  ;  and  also  requirii 
payment  according  to  the  time  of  paymei 
specified  in  the  new  notes.  In  1845,  tl 
trustees  brought  suit  against  V.,  on  the  o 
notes,  and  in  1846,  a  judgment  wasrenden 
in  favor  of  V.,  upon  his  plea  in  abatemei 
filed  under  the  aforesaid  Act  of  1840,  conteE 
ing  the  right  of  the  Planters'  Bank  to  tran 
fer  the  old  notes.  In  January,  1850,  th 
judgment  was  reversed  by  the  High  Court 
Errors  and  Appeals,  and  the  right  of  tl 
bank  to  transrer  the  notes  established.  1 
1849,  the  agent,  R.,  refiised  to  deliver  up  tl 
new  notes  on  the  demand  of  V..  but  in  185 
after  the  decision  as  aforesaid  by  the  Hi^ 
Court,  he  sent  them  to  another  agent  of  tl 
trustees  to  be  delivered  to  V.,  but  this  agei 
dying  soon  afterwards,  they  were  never  d 
livered.  In  1849,  a  bill  in  equity^was  filed  I 
the  trustees,  to  collect  the' old  notes  from  t! 
surety  of  V. :  Held,  in  this  last  suit,  thj 
it  was  the  duty  of  R.,  the  agent  of  the  trn 
tees,  if  he  intended  to  decline  accepting  tl 
new  notes,  to  have  notified  V.  of  such  inte 
tion  in  a  reaisonable  time ;  and  that  his  failu 
to  do  so,  coupled  with  the  other  oircumsta 
ces  above  set  forth,  conclusively  establishi 
an  acceptance  of  the  new  notes  bv  him ;  ar 
that  therefore  the  old  notes  were  dischargee 
Bacon  v.  Ventress,  3  G.  15§  ;  S.  P.,  Comme 
cial  Bank  of  Manchester  v.  Bonner,  13  S. 
M.  649,  and  an^e.  45. 

94a.  As  to  suhsfituted  securities.  Wh( 
either  the  old  or  new  debt  is  founded  on  i 
illegal  contract,  see  ante,  23, 24,  25,  26. 

XV.  Migoellaneoas. 

95.yParily  in  parol,  A  contract  cann^ 
rest  partly  in  parol  and  partly  in  writing 
Kerr  v.   Calvit,  W.  115. 

See  further  on  this  subject,  Evidbnc 
158,  et  seq. 

96.  Uncertain  contracts.     Uncertain  co 
tracts  will  not  be  enforced  in  equity,  espec 
ally  against  the  legal  representatives  of  oi 
of  the   contracting  parties;  Montgomery 
Norris,  1  H.  499. 

97.  Demand  of  payment.  If  the  pay< 
agree  to  pay  &  certain  sum  at  a  particuli 
time,  in  case  a  stranger  does  not  pay  it,  i 
demand  on  the  stranger  is  necessary  to  ei 
able  the  payer  to  recover;  Baughan 
Graham,  1  H.  220 

98.  Building  contract.  A.  contractc 
with  B.  that  the  latter  should  furnish  the  mi 
tenuis  and  do  certain  brick  work.  B.  repr 
sented  his  materials  as  of  bad  quality,  bi 
agreed  to  do  the  work  as  well  as  he  cou 
with  such  materials.  A.  was  often  presei 
during  the  j  rogress  of  the  work,  and  exai 
ined  the  materials  and  the  condition  of  tl 
work.  A  fter  its  completion,  the  work  was  le 
exposed  to  the  weather  and  uncovered  f< 
six  months,  and  itwas  then  worthless.  B.  r 
covered  a  verdict  for  the  work  and  material 
and  the  court  refused  to  set  it  aside ;  Collit 
V.  Money,  4  H.  11.     See  Warranty,  9. 
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99.  Bemedy  where  there  is  a  special  con- 
tract. If  a  declaration  coatain  a  count  on 
a  special  contract,  jaod  aUo  the  common 
counts,  the  plaintiff  cannot  resort  to  the  com- 
mon counts,  unless  there  be  no  proof  of  the 
special  contract ;  nor  then,  unless  the  trans- 
action be  such  that,  supposing  there  was  no 
special  contract,  it  woula  sustain  a  recovery 
on  the  common  counts ;  Morrisson  v.  Ives, 
4  S.  &  M.  652.  And  so  if  he  prove  a  special 
contract,  but  materially  different  from  the  one 
declared  on,  he  cannot  recover  either  on  the 
count  on  the  special  contract  or  on  the  com- 
mon counts  ;  on  the  first  he  will  fail  because 
of  the  variance,  and  on  the  latter  because  a 
speitial  agreement  is  proven ;  Drake  v.  Sur- 
gU.  7  G.  458. 

1 '  »0.  Ratificaiion  of  unauthorized  contract. 
A  planter  in  the  country  ordered  bagging 
an(l  rope  from  his  cotton  factor,  who  had,  bow- 
eviT.  at  that  time  gone  out  of  business,  but  was 
indebted  to  the  planter.  The  factor  bought 
the  articles  from  a  merchant  and  caused  them 
to  be  chared  to  the  planter,  who  received 
and  used  them,  not  knowing  but  that  they 
were  furnished  by  his  factor.  Afterwards, 
the  factor  gave  his  note  to  the  planter  for 
the  balance  due  him,  and  in  the  settlement 
the  bagging  and  rope  were  not  credited  to 
the  factor :  Hdd,  that  the  planter  was  liable 
for  the  bagging  and  rope  to  the  merchant 
who  furnished  tnem  ;  Rives  v.  Odtneal,  8  S. 
&  M.  691. 

101.  Note  by  guardian.  A  note  signed 
by  A.  as  guardian  of  B.  is  the  individual  con- 
tract of  A.,  and  he  is  liable  on  it  as  such ; 
Robertson  v.  Banks,  1  S.  &  M.  666. 

102.  Trust  relation.  A  party  possessed  of 
10 formation  as  to  the  location  and  value  of 
public  land  subject  to  private  entry,  who  has 
sold  this  information  to  another  to  enable  the 
latter  to  make  an  entry  of  the  laud,  cannot 
afterwards  enter  the  land  in  his  own  name, 
and  thus  deprive  the  vendor  of  the  privilege 
af  entering  it.  Such  entry  is  fraudulent,  and 
constitutes  the  en terer  a  trustee  for  the  party 
to  whom  he  sold  the  information  (citing 
Murphy  v.  Sloan,  2  0.  658) ;  Winn  v.  Dillon^ 
»U.494. 

103.  Subscription  to  coUerfe :  misrepresen- 
tation. The  aefendant  subscribed  $500,  to 
an  endowment  fund  of  $60,000  raised  for  a 
literature  institution,  and  gave  his  note  there- 
for, payable  in  five  instalments,  after  the  said 
sum  of  2^60,000  was  subscribed,  and  he  was  to 
have  a  certificate  of  scholarship  in  the  insti- 
tuiion  upon  the  payment  of  his  note.  To  an 
action  on  the  note,  he  relied  on  the  alleged 
Taut  that  the  institution  had  gone  down,  and 
That  the  agent  of  the  institution  who  had  pro- 
cured his  subscription  had  promised,  that  if  it 
tlidgo  down  that  the  money  would  be  refund- 
ed ;  and,  moreover,  that  the  agent  represented 
that  the  scholarships  would  be  at  par,  and  that 
the  funds  raised  had  been  misapplied.  In 
answer  to  this,  the  plaintiff  provea  by  one  of 
the  trustees,  that  the  institu  ion  had  not  gone 
down,  but  was  now  being  carried  on  to  a  lim- 
ited extent,  and  it  was  the  intention  of  the 
trustees  to  re-organize  it  fully,  as  soon  as  the 


subscriptions  to  the  endowment  fund  could 
be  collected,  of  which  there  was  an  ample 
amount  for  that  purpose:  Held,  that  the  proof 
of  plaintiff  was  competent  on  the  issues  made ; 
that  the  defendant  could  not  set  up  a  misap- 

Slication  of  the  funds  by  the  trustees  as  a 
efence  to  the  note ;  that  the  representations 
alleged  to  b^  made  by  the  agent  procuring 
the  subscription  were  contrary  to  the  con- 
tract entered  into,  and  were  without  author- 
ity and  not  binding  on  the  institution  ;  that 
the  expression  of  opinion  by  the  agent  as  to 
the  value  of  the  scnolarships  was  incompe- 
tent evidence  ;  and  that  the  defendant  could 
not  complain  of  the  condition  of  the  institn- 
tion,  as  it  was  caused  by  the  failure  of  him- 
self and  his  co-subscribers  to  pay  their  sub- 
scriptions; Cook  V.  Whitfield f  41  M.  .o4l. 

But  if  the  institution  has  become  insolvent 
and  is  abandoned  the  price  of  the  scholarship 
cannot  be  recovered  from  a  purchaser ;  Mary 
Washington  Female  College  v.  Mcintosh,  9 
G.  671.    See  ante,  88. 

104.  Covenant  not  to  sue.  A  covenant 
not  to  sue  is  iequivalent  to  a  release ;  Stebbins 
v.  Niles,  3  C.  26T. 

105.  Commissions  for  advancing  money. 
Commissions  for  advancing  money  are  re- 
coverable by  the  lender  only  when  there  is  an 
express  contract  to  pay  them  ;  or  such  con- 
tracCcan  be  inferred  from  the  course  of  deal- 
ing between  the  parties  ;  Houston  v.  Crutcher, 
2  G.  51.  But  tnc  debtor's  acknowledgment 
of  the  justice  of  an  account  in  which  such 
commissions  are  charged,  is  evidence  of  an 
agreement  to  pay  them ;  lb,  , 

106.  Advertisement  by  common  carrier.  A 
common  carrier  is  bound  to  the  public  to 
comply  with  his  published  advertisement  to 
stop  and  take  on  passengers  at  a  particular 
place;  Heim  v.  McCaughan,  3  G.  17. 

107.  Debt  payable  m  instalments.  When 
several  promii'Si  ry  notes  are  taken  to  secure 
the  instalments  of  a  debt,  they  will  be  con- 
sidered as  separate  and  distinct  debts  so  far 
as  the  question  of  the  appropriation  of  pay- 
ments is  concerned ;  Miller  v.  L^ore,  3  G.  634. 

108.  Implied  coy* tracts.  The  law  will  not 
imply  a  contract  when  there  is  an  incapacity 
of  the  party  to  make  an  express  one ;  Tucker 
V.  Cocke,  3  G.  184. 

109.  Unsealed  injunction  bond.  An  un- 
sealed instrument  having  the  form  and  sub- 
stance of  an  injunction  bond,  is  valid  as  a  sim- 
ple contract,  if  the  obligee  do  not  object ; 
Cox  V.  Vogh,  4  G.  187. 

iU).  Contract  of  forbearance  of  suit.  A 
contract  to  forbear  suit  must  be  certain  and 
definite  as  to  the  period  of  forbearance ;  Gar- 
nett  V.  Kirkman,  4  G.  389. 

111.  Contract  by  partner  to  'pay  when  firm 
debts  are  sf  tiled.  A  contract  by  one  part- 
ner to  pay^the  other  a  sum  certain  for  his 
interest  in  the  partnership  assets  whenever 
the  firm  debts  are  paid,  binds  the  promisor 
whenever  that  event  happens,  though  pay- 
ment of  the  debts  were  made  by  him  out  of  his 
individual  assets  ;  Ellis  v.  Kelly,  4  G.  695. 

112.  Factor  and  correspondent.  An  agree- 
ment between  a  country  merchant  and  cotton 
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factor,  that  the  proceeds  of  sales  of  cotton 
of  planters  shipped  by  the  former  to  the 
latter,  should  be  credited  to  the  former 
who  was  to  pay  the  planter,  is  tempor- 
ary in  its  nature,  if  not  limited  expressly 
to  a  specified  lime,  and  will  be  terminated  by 
a  notice  from  the  shipper  to  the  factor  to 
account  directly  to  the  planters  for  the  pro- 
ceeds of  the  sales ;  Kirkland  v.  Carr,  6  G. 
584.  And  such  a  correspondent  of  a  cotton 
factor,  is  not  liable  to  the  planters  for  the 
proceeds  of  the  sales,  though  they  are  credited 
by  the  factor  to  him,  if  this  were  done  with- 
out his  authority ;  Ih, 

113.  C<nivei/ance  of  contingent  interest.  In 
Dtinlap  V.  Petrie,  6  G.  690,  an  heir  was  held 
bonnd  oy  his  release  of  his  interest  in  his  an- 
cestor's estate  made  before  the  ancestor's 
death. 

114.  Contract  by  telegram.  The  superin- 
tendent  and  part  owner  of  a  hotel  at  a  wa- 
tering place,  at  which  yellow  fever  had  broken 
oat  among  his  guests  and  visitors,  telegraphed 
to  a  friend  in  a  neighboring  town,  **  1  here 
are  many  cases  of  yellow  fever  here,  send  out 
a  physician  witJiont  fail,  this  evening."  The 
friend  showed  the  telegram  to  plaintiff,  and 
requested  him  to  go,  which  he  did,  and  at- 
tended on  the  guests  and  visitors  at  the 
hotel :  Held,  that  the  telegram  did  not  bind 
the  superintendent  to  pay  for  plaintiff's  ser- 
Tices;  WUHafM  v.  BncJcell,  8  G.  682. 

115.  Contract  to  make  a  toill.  A  party 
receiving  a  deed  conveying  to  him  property 
absolutely,  may  bind  himself  by  parol,  to 
make  a  will  disposing  of  it  at  his  death,  to  a 
designated  beneficiary.  And,  if  in  pursuance 
thereof  he  makes  a  will,  it  is  irrevocable,  and 
if  he  fail  to  make  a  will,  it  will  be  a  fraudu- 
lent violation  of  his  parol  agreement,  against 
which  equity  will  give  relief  to  the  bene- 
ficiary ;  Anding  v.  Davis,  ^  G.  574. 

116.  Agreenient  to  make  a  bridge  and  turn- 
vike  construed,  A  contract  was  made  by  a 
bridge  company  and  P.,  by  which  the  latter 
was  to  build  a  bridge  and  turnpike;  after- 
wards a  contract  was  made  between  P.,  the 
bridge  company,  and  a  railroad  company,  by 
which  P.  agreed  to  build  a  railroad  for  a  snm 
in  gross,  of  which  road  the  bridge  and  turnpike 
mentioned  in  the  first  contract  was  to  be  a 
part  and  the  bridge  company  assigned  all  its 
rights  under  their  contract  with  P.  to  the 
railroad  company,  but  it  was  expressly  stipu- 
lated in  the  last  contract  that  the  building  of 
the  bridge  was  not  included  in  it.  It  was 
held  upon  a  review  of  both  agreements,  that 
not  only  the  bridge  but  the  embankments  for 
the  turnpike,  were  excluded  from  the  last 
agreement,  and  that  P.  was  entitled  to  re- 
cover for  building  the  railroad,  the  amount 
agreed  to  be  paid  him  by  the  bridge  com- 
pany, in  addition  to  the  sum  in  gross  agreed 
to  be  paid  by  the  railroad  company ;  Petrie 
V.  Wnght,  6  S.  A  M.  647. 

118.  Receipt,  A  receipt  in  these  words, 
"Received  of  M.  one  note  on  B.  for  $107, 
Oct  23d,  1840,"  signed  S.,  is  evidence  per  se 
of  an  indebtedness  of  M.  to  S.,  and  of  a  pay- 
ment thereon;  aiid  is  not  evidence  that  the 


note  was  given  to  M.  for  collection ;  Sims  v. 
Mclntyre,  8  S.  &  M.  324. 

119.  Carpenter's  contract :  Price,  A  car- 
penter undertook  to  build  a  houf%e,  stating 
that  it  would  not  cost  over  $400.  During  the 
progress  of  the  work  he  proposed  to  add  some 
extra  work,  and  the  employer  objected,  stat- 
ing it  would  cost  too  much.  The  carpenter 
then  n^ade  a  calculation,  and  stated  that  the 
whole  job  would  not  cost  over  $500  or  8600, 
and  the  employer  assented  to  the  proposition 
to  put  on  the  extra  work :  Helu,  that  this 
constituted  an  agreement  on  the  part  of  the 
carpenter,  that  the  whole  work  should  not 
cost  over  $600,  and  that  he  could  recover  no 
more  for  it ;  Britney  y.  Balding,  6  C.  53. 

120.  Uncertainty  in,  A  contract  to  con- 
vey **  the  land  in  the  town  of  B.,  on  which  the 
college  is  erected,"  is  not  void  for  uncertainty 
in  the  description  of  the  land,  parol  evidence 
being  admissible  to  show  what  land  the  col- 
lege was  located  on ;  Whitworth  v.  Harris^ 
40  M.  483. 

12 1 .  Conditions  concurrent.  Wherever  the 
contract  is  special,  and  the  payment  of  the 
money  and  the  delivery  of  the  thing  sold,  are 
to  be  concurrent  acts,  it  is  incumbent  on  the 
plaintiff  in  an  action  to  recover  damages  for 
a  breach  of  the  contract,  to  aver  and  prove 
an  offer  on  his  part  to  comply  with  the  con- 
tract; Morrisson  v.  Ives,  4  8.  &  M.  652. 

122.  Conditions  precedent.  An  agreement 
for  the  settling  and  release  of  debts,  stated 
that  a  certain  deed  in  trust  should  be  released 
by  the  creditor  to  the  debtor,  and  that  the  lat- 
ter should  deliver  to  the  former  certain  slaves 
conveyed  in  the  deed  by  a  named  day,  and  it 
also  concluded  with  the  following  clause : 
**  Whenever  the  above  stipulations  of  com- 
promise are  complied  with,  it  is  to  be  a  full 
settlement  of  all  debts  and  demands  of  either 

{)arty  against  the  other  party,  and  a  full  re- 
ease  either  at  law  or  equity."  The  debtor 
failed  to  deliver  the  slaves,  and  the  trustee 
in  the  deed  in  trust  sued  for  them,  setting  up 
his  title  conveyed  by  the  deed,  and  the  debtor 
relied  on  the  agreement  of  compromise,  as  a 
satisfaction  of  the  deed :  He^d,  that  a  deliv- 
ery of  the  slaves  was  a  condition  precedent 
to  the  taking  effect  of  the  release,  and  that 
the  deed  in  trust  was  still  in  force,  the  debtor 
having  failed  to  comply  with  the  conditions 
of  compromise ;  Fuitz  v.  House,.  6  S.  &  M. 
404. 
See  Conditions. 

123.  What  words  constiiute :  Case  in  judg- 
ment. (J.  had  been  purchasing  goods  at 
plaintiff's  store  on  a  credit ;  plaintiff  deter^ 
mined  to  sell  him  no  more  goods,  until  he 
could  see  defendant.  Plaintiff  called  on  de- 
fendant and  told  him  C.  was  making  an  ac- 
count with  him,  and  that  he  did  not  wish  to 
let  him  go  any  further,  until  he  knew  more 
about  him;  defendant  replied,  that  0.  was 
ffelting  $300  per  year  and  his  board,  and  '*  to 
let  him  have  on,"  which  plaintiff  did:  Hetd^ 
there  was  no  promise  on  the  part  of  the  de- 
fendant to  become  either  primarily  or  sec- 
ondarily liable  to  plaintiff  for  goods  sold  to 
C. ;  Lombard  v.  Martin^  10  G.  147. 
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124.  Special  agreement :  Discharge :  Case 
in  judgment,  ]?.  received  from  S.  a  sum  of 
money  which  he  agreed  to  invest  in  build- 
ing a  steamboat  for  the  Pearl  river  trade, 
and  that  he  and  one  H.  would  build  and  com- 
plete the  boat  by  a  specified  day :  Hdd,  that 
F.  was  not  discharged  from  his  agreement  to 
build  the  boat  or  return  the  money,  by  a  de- 
livery of  the  fund  received,  with  the  knowl- 
edge and  consent  of  S.  to  his  partner  H.,  who 
was  to  use  it  in  building  the  boat,  but  who 
lost  it,  by  the  failure  of  the  banker  with 
whom  he  deposited  it;  it  would  have  been 
otherwise,  if  F.  had  merelv  agreed  to  invest 
the  money  in  building  the  boat;  Fox  v. 
SmitK  10  (t.  350. 

125.  License  to  retail.  A  license  to  retail 
vinous  and  spirituous  liquors,  is  not  a  con- 
tract, and  is  therefore  subject  to  be  taxed  in 
addition  to  the  license  fee;  Reed  v.  BealU  42 
M.  472  ;  S.  P.,  Co^dson  v.  Harris.'^Z  M.  728. 

^antribttiiatf. 

1.  Between  tenant /or  lift*  and  remainder- 
man.  Where  there  is  an  incumbrance  on  an 
estate,  devised  to  one  for  life,  remainder  to 
another,  each  party  is  bound  to  contribute  in 
proportion  to  nis  interest  to  pay  it  off,  and  if 
the  tenant  for  life  pay  off  the  incumbrance, 
^e  is  entitled  to  a  lien  on  the  estate  for  his 
advances ;  Peck  v.  Glass,  6  H.  195. 

2.  Same :  Case  in  judgment.  A.  devised 
all  his  estate,  real  and  personal,  to  his  wife  for 
life,  remainder  over  in  fee,  and  appointed  his 
wife  executrix.  He  directed  in  his  will  that 
air  his  debts  be  paid  as  soon  as  possible, 
"out  of  such  funds  as  ray  (his)  executrix 
may  be  able  to  appropriate  for  that  pur- 
pose." At  the  time  of  his  death  he  owed 
$40,600,  and  had  a  cotton  crop  on  hand 
worth  $18,000.  His  executrix  applied  the 
•cotton  to  the  debts,  and  paid  the  balance  out 
of  her  own  means,,  and  then  filed  this  bill  in 
ihe  Probate  Court  against  the  remainderman 
to  sell  a  part  of  the  corpus  of  the  estate,  on 
his  default  in  paying  what  she  had  advanced 
to  pay  the  debts':  Held,  she  was  not  bound 
to  discharge  tho  debts  out  of  the  rents  and 
profits ;  that  she  and  the  remainderman  must 
contribute  according  to  their  respective  in- 
terests, to  be  ascertained  by  a  commissioner, 
wb^  was  to  take  into  consideration  her  age. 
health,  &c.,  in  determining  the  probable 
length  of  her  life ;  but  in  no  event  was  she  to 
be  charged  with  more  than  one  third,  and  that 
«he  had  a  lien  on  the  estate  for  her  advances, 
to  pay  the  debts,  and  also  to  pay  the  costs  of 
the  administration ;  Ih, 

3.  Between  specific  legatees.  But  this  doc- 
trine does  not  apply  to  a  case  between  speci- 
fic legatees  under  a  will  when  all  the  property 
bequeathed  to  them  is  subject  to  an  incum- 
brance paramount  to  the  title  of  the  testator, 
•nd  the  property  bequeathed  to  one  of  the 
legatees  has  alone  been  seised  to  satisfy  the 
jncumbraoce.  Thus,  where  A.  died,  giving  all 
his  estate  to  B.,  who  afterwards  died,  leaving 
specific  legacies  of  the  personalty  so  be- 
queathed to  hun,  to  several  legatees,  and  after- 
wards a  judgment  was  rendered  against  the 


administrator  of  A.,  which  was  wholly 
satisfied  by  a  levy  and  sale  of  that  portion 
of  the  property  which  B.  had  bequeathed  to 
one  of  thelegatees;  it  was  held  that  this  lega- 
tee was  not  entitled  to  contribution  from  his 
co-legatees,  whose  property,  equally  with  his, 
vvas  liable  to  satisfy  the  execution.  In  such 
a  case  the  creditor  has  the  right  to  levy  his 
execution  on  any  part  of  the  property,  and  if 
he  levy  solely  on  the  legacy  of  one,  it  is  a 
misfortune  for  which  the  legatee  has  no 
remedy  against  his  co-legatees.  Bat  it  will 
be  noted  that  this  rule  is  applicable  to  a  case 
only  when  the  property  of  one  legatee  is  lost 
by  an  incumbrance  paramount  to  the  title  of 
the  testator.  Yet  when  the  property  of  one 
of  several  specific  legatees  is  taken  to  satisfy 
a  debt  due  oy  the  testator,  he  will  have  no 
right  to  contribution  against  his  co-legatees, 
if  there  be  assets  enough  to  pay  the  debt  in- 
dependent  of  the  legacies ;  or  if  there  was  a 
sufficiency  of  such  assets,  and  they  have  been 
wasted  by  the  executor ;  Peebles  v.  Horton, 
10  G.  406. 

4.  Between  sureties.  The  right  of  contri- 
bution between  sureties  rests  not  on  contract, 
but  on  natural  equity.  And  if  one  surety 
show  he  has  paid  the  whole  debt,  the  other 
may  rebut  the  equity  by  showing  that  the 
surety  thus  paying  had  received  from  the  prin- 
cipal a  sum  of  money  equal  to  the^debt,  with 
which  he  had  purchased  at  sheriff's  sale  a  va- 
luable tract  of  land  of  the  principal,  at  a  re- 
duced price ;  Dennis  v.  Gillespie,  2  C.  581. 

1.  Acting  under  execution.  A  coroner  to 
whom  an  execution  has  been  directed,  and 
who  acts  under  it,  is  estopped  in  an  action  on 
his  official  bond,  for  misconduct  in  reference 
to  the  execution,  from  denying  his  authority 
to  act  under  it,  and  it  is  unnecessary,  there- 
fore, in  such  an  action,  to  show  that  the  sheriff 
was  incapacitated  to  act,  from  interest,  or 
that  the  sheriff^'s  office  was  vacant ;  Longacre 
V.  Conway,  2  H.  637. 

2.  Process  must  he  directed  to  him.  A 
coroner  can  execute  process  only  when  it  is 
directed  to  him  ;  if  directed  to  the  sheriff  and 
delivered  to  the  coroner,  he  has  no  power ; 
Arnold  v.  Wynne,  4  0.  338. 

See  Banks,  under  which  head  will  be  found 
numerous  cases,  illustrating  the  doctrine  of 
corporations  generally. 

See  also  Plank  Roads  and  Railways. 
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L  Oharter. 
1.  Charter  a  contract.    A  charter  of  in- 
corporation is  a  contract  between  the  State 
granting  it  and  the  corporation,  within  the 
meaning  of  that  clause  or  Um  Goastitutioa  of 
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the  United  States^  which  prohihits  the  States 
from  passing  laws  impairing  the  obligation  of 
coDtr&cts  ;  and  a  contract  between  a  member 
of  a  corporation  and  the  corporation  itself  is 
equally  within  the  protection  of  the  Constitu- 
tion ;  iV.  0.  J.  j-  G.  N,  R.  R.  Co,  V.  Ham's, 
5G.517. 

BeeBiLKEs,  44,  45,  46. 

i.  AmendmeTU  to  charter,  A  corporation 
has  the  implied  power  to  accept  oi  amend- 
ments proposed  to  its  charter ;  bat  this  power 
does  not  extend  to  the  acceptance  of  an 
Amendment  which  changes  fundamentally  the 
nature  of  the  corporation,  if  even  one  single 
corporator  dissents ;  sach  an  amendment 
would  materially  impair  the  contract  between 
the  corporator  and  the  corporation ;  lb. 

3.  Same.  Nor  does  the  power  to  accept 
amendments  authorize  a  corporation  to  as- 
sent to  an  amendment  or  law  which  author- 
izes the  corporation  to  transfer  all  its  rights 
»nd  franchises  to  another  company,  whereby 
the  first  would  become  extinct,  and  its  mem- 
bers become  incorporators  in  the  latter. 
Sueh  a  transfer  is  not  a  surrender  by  the  cor- 

})oration  of  its  charter,  which  act  would  re- 
ease  the  corporators  from  all  liabilities  on 
that  account,  but  is  an  attempt  to  make  its 
corporators  members  of  another  association 
diflferent  from  the  one  in  which  they  had  con- 
tracted ;  lb. 

4.  Effect  of  transfer  by  amendment  of 
charter.  Such  a  transfer  being  void  for  want 
of  authority  in  the  corporation  to  make  it, 
has  no  effect ;  it  confers  no  rights  on  the  as- 
signee and  deprives  the  assignor  of  none,  and 
leaves  the  corporators  in  the  condition  they 
were  when  the  assignment  was  made ;  and 
fcence,  if  a  stockholder  in  the  assigning  cor- 
poration assent  to  the  transfer,  he  cannot  be 
made  liable  by  the  assignee  corporation  for 
the  stock  sabscribed  in  the  first,  the  latter 
having  acquired  no  rights  against  the  stock- 
lH)Ider  by  virtue  of  the  transfer ;  Jb. 

^,Same:  Casein  judgment,  A  railroad 
company  was  chartered  with  power  to  build  a 
railway  from  Canton  in  this  State  to  Tuscum- 
bia  is  Alabama.  Subsequently  another  com- 
pany was  chartered  with  power  to  build  a 
raiiway  from  New  Orleans  to  Canton,  and 
thence  over  the  route  of  the  first  company  to 
Tuscumbia.  The  first  company  was  organ- 
ized and  H.  subscribed  for  stock  in  it.  After- 
wards the  Legislature  passed  an  act  author- 
iziog  (he  first  company,  with  the  assent  of  a 
Majority  of  the  stockholders  (in  value),  to 
transfer  all  its  rights  and  franchises,  including 
Ha  stock,  to  the  second,  which  was  done  in  ac- 
cordance with  the  act.  The  assignee  com- 
pany then  sued  H.  for  his  stock  subscribed  in 
the  first :  Held,  that  H.  was  not  liable,  even 
though  he  assented  to  the  transfer ;  lb, 

6.  Amendment  allowing  railroaU  company 
to  change  its  route.  By  the  original  act  in- 
corporating the  Memphis  A  Charleston  Rail- 
road Company,  passed  in  1830,  the  corporation 
was  required  to  locate  their  road  through  the 
town  of  Holly  Springs,  and  then  eastwardly 
to  the  Alabama  line,  and  the  defendant,  who 
resided  on  the  route  fixed  by  the  charter, 


subscribed  for  stock  in  said  company  upon 
the  representation  of  its  president,  that  the 
road  snould  be  located  as  prescribed  in  the 
charter.  Afterward,  in  1854,  at  the  instance 
of  the  corporation,  the  Legislature  amended 
their  charter,  removing  all  restrictions  as  to 
the  route  on  which  the  road  should  be  located, 
and  in  pursnance  thereof,  the  company  aban- 
doned the  route  prescribed  by  the  original 
charter,  and  located  the  road  materially  dif- 
ferent and  against  the  defendant's  consent : 
Htldj  first,  that  the  location  of  the  road  on 
the  route  prescribed  by  the  original  charter, 
on  which  the  defendant  resided,  was,  under 
the  circumstances,  a  consideration  for  his 
subscription  for  stock.  Second,  that  the 
amendment  to  the  charter  removing  the  re- 
strictions on  the  location  of  the  road  was, 
under  the  circumstances,  material  and  funda- 
mental, and  not  binding  on  non-assenting 
stockholders,  who  had  subscribed  for  stock 
under  the  original  charter,  uoon  the  faith  that 
the  road  would  be  located  as  therein  pre- 
scribed;  and,  third,  that  upon  an  abanaon- 
ment  by  the  company  of  the  route  prescribed 
in  the  original  charter,  and  the  location  of  a 
new  route  materially  different  under  the  pro- 
visions of  the  amendment,  such  subscriber? 
were  released  from  all  obligation  to  pay  their 
stock ;  Hester  v.  Memphis  fe  Charleston  R, 
R.  Co,,  3  G.  378 ;  S.  P.,  Champion  v.  M,  J-  C. 
R.  R,  Co,,  6  G.  692.  But  every  deviation 
in  the  location  of  the  road  from  the  route  pre- 
scribed  in  the  charter,  will  not  release  the 
subscribers  for  stock  who  do  not  assent  to  it 
It  is  impracticable  to  lay  down  any  general 
rule  to  serve  as  a  sure  guide  in  determining 
the  question  of  the  materiality  of  the  devia- 
tion; each  case  must  be  determined  by  its 
own  particular  circumstances.  A  subscriber 
setting  up  a  deviation  as  a  defence  to  an  ac- 
tion for  his  stock,  must  show  its  material ty; 
Champion  v.  M.  S^  C,  R,  R,  Co.,  supra. 

6a.  Effect  of  acceptance  of  amendment.  But 
the  mere  acceptance  by  a  railroad  company 
of  an  amendment  to  its  charter,  authorizing 
it  to  build  a  branch  road  to  the  main  trunk, 
will  not  per  se,  without  any  steps  being  taken 
by  the  company  to  appropriate  its  funds  in 
building  the  branch,  be  a  ground  to  release 
a  stockholder  who  had  previously  snbsoribed 
for  stock,  and  who  dia  not  assent  to  the 
amendment ;  Hawkins  v.  Miss.  J*  Tenn.  R,  R, 
Co,,  6  G.  688. 

n.  Public  Corporations. 

7.  Trustees  qf  the  poor.  The  trustees  of  the 
poor  are  a  public  corporation,  and  subject  to 
the  control  of  the  Legislature;  Governor  v. 
Gridly,  W.  328. 

8.  Trustees  of  school  lands.  Trustees  of 
school  lands  are  qua^  corporations,  and  pos- 
sess only  the  powers  granted  by  law ;  Car- 
michael  v.  Trustees  Sdiool  Lcmds,  3  H.  84. 

9.  Municipal  corporation:  Judgmsnt 
against.  An  incorporated  city  or  town  in  this 
State,  having  the  power  conferred  by  its 
charter  to  levy  taxes  and  to  be  sued,  is  a 
corporation ;  and  a  judgment  against  it  is  a 
judgment  against  the  corporation  only,  and 
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not  against  the  inhabitants  thereof;  and  each 
judgment  cannot  be  levied  of  the  property  of 
one  of  the  inhabitants.  The  remedy  of  the 
judgment  creditor,  if  the  corporation  has  no 
property,  is  by  mandamus  on  the  municipal 
authorities  to  compel  them  to  levy  a  tax; 
Hiyrner  v.  Cqfet/.  3  0.  434. 

10.  Same.  The  rule  allowing  a  levy  on  the 
private  property  of  the  inhabitants  of  a  town 
or  district,  to  pay  a  debt  recovered  against 
such  district  or  town,  applies  only  when  such 
district  or  town  is  a  quasi  corporation,  and 
the  suit  or  action  is  brought  against  the  in- 
habitants, all  of  whom  are  parties,  and  the 
subject  of  the  suit  is  the  violation  of  a  duty 
imposed  by  law  on  all  the  inhabitants ;  lb, 

11.  County.  A  county  is  a  (ytMw*  corpora- 
tion, but  there  was  no  statute  prior  to  the 
Rev.  Code  of  1857,  allowing  the  county  as 
euch  to  sue  or  be  sued ;  Anderson  v.  Staie^ 
1  0.  459. 

See  County. 

12.  Taxation  by.  The  State  has  the  power 
to  delegate  to  a  civil  corporation  the  power 
of  taxing  property  within  its  limits,  so  far  as 
may  be  necessary  for  the  good  government  of 
the  corporation;  Harrison  v.  Vicksburg^  3 
8.  &  M.  581 ;  Smith  v.  Aberd^^en.  3  C.  4.58. 

18.  Same.  A  tax  imposed  by  an  incorpo- 
rated town  in  pursuance  of  its  charter,  re- 
quiring each  owner  of  property  situated  on 
certain  streets,  to  make  a  pavement  in  front 
of  his  property,  is  not  unconstitutional ; 
Smith  V.  Aberdeen,  supra, 

14.  Improvement  of  streets  by.  When  the 
charter  of  a  town  gave  the  corporate  authori- 
ties power  to  open,  grade  or  improve  any 
street,  alley  or  sewer,  and  in  the  fair  and 
reasonable  exercise  of  this  power,  a  sewer  is 
made,  adjoining  the  property  of  a  citizen, 
which  receives  from  the  sewer  a  consequential 
injury,  the  owner  will  not  be  entitled  to  dam- 
ages, for  the  work  was  done  for  the  public 
good,  and  under  competent  authority,  and 
the  general  good  must  prevail  over  partial 
individual  inconvenience:  Wliite  v.  Vazoo 
City^  5  C.  357.  That  municipal  corporations 
cannot  contract  to  grant  exclusive  right  to 
retail  vinous  and  spirituous  liquors,  see  Con- 
tract, 35a,  42a. 

14a.  Power  of  towns  to  license  retailing 
under  Act  of  1865.  Under  the  Act  of  1365, 
the  corporate  authorities  of  all  cities  and 
towns  in  the  State,  have  the  exclusive  right 
to  fi^rant  or  refuse  licenses  for  retailing  within 
their  respective  limits ;  Licks'  Case,  42  M.  316. 

m.  Subscriptions  for  Stock  in. 

15.  Conditional  subscription.  If  the  charter 
of  a  railroad  company  expressly  authorize  it 
to  collect  its  subscription  for  stock  by  instal- 
ments, as  it  shall  see  proper,  it  may  law- 
fully take  subscriptions  for  stock,  subiect  to 
the  condition  that  it  shall  not  be  collected 
until  wanted  to  pay  for  work  on  the  road  in 
a  specified  locality.  And  if  it  were  otherwise, 
the  whole  contract  would  be  void,  and  not 
the  condition  only ;  Roberts  v.  Mobile  ^  Ohio 
R.  R,  Co.,  3  G.  ;h73.    See  post,  21,  38. 

16.  Canstruclion^  of  su^  subscriptions.  The 


defendant  subscribed  for  several  shares  of 
the  capital  stock  of  the  Mobile  &  Ohio 
Railroad  Co.,  payable  *'when  requisite  for 
the  payment  of  contractors  for  the  construc- 
tion of  the  road,  in  such  instalments  as  may 
be  required  by  the  president  and  directors  of 
the  company  from  time  to  time,  the  same  to 
be  expended  in  Itawamba  county,  upon  the 
local  work  of  said  road:"  Held,  that  the 
president  and  directors  were  not  vested  with 
a  discretion  to  make  calls  for  the  stock  until 
it  became  necessary  to  pay  contractors  for 
work  done  in  Itawamba  county ;  lb. 

17.  Construction  of  contract  to  pay  by  tV 
stalments :  Ca^e  in  judgment.  By  a  contract 
of  subscription  for  stock  in  a  railroad  com- 
pany, it  was  stipulated  that  two  per  cent, 
should  be  paid  at  the  time  of  subscription, 
and  three  percent,  should  be  payable  in  three 
months  thereafter,  and  the  remainder  when 
called  for  by  the  president  and  directors ;  it 
was  also  provided  in  the  contract  that  the 
two  first  named  sums — two  and  three  per 
cent. — should  not  be  called  for  till  Ist  March, 
1853:  Htld.  that  these  two  instalments  of. 
two  and  three  per  cent.,  were  due  and  paya- 
ble on  1st  March,  1853,  and  the  remainder 
thereafter,  at  the  discretion  of  the  company ; 
lb, 

18.  Payment  of  pcrcentoffe  required  by 
cJiarter  aX  the  time  of  subscription.  When  the 
charter  of  a  corporation  reauires  a  certain 
percentage  to  be  paid  by  each  subscriber,  at 
the  time  of  subscription,  such  payment  is 
essential  to  make  the  subscription  valid; 
Hayne  v.  Beau^Jiamp,  5  S.  &  M.  515. 

bee  Banks,  30;  S.  P.,  Leiois  v.  Robertson, 
13  S.  &  M.  558 ;  Ftser  v.  Miss,  (r  Tenn.  R. 
R,  Co.,  3  G.  359.  If  payment  be  made  at  the 
time  by  a  third  person,  it  will  be  good,  though 
made  without  tno  knowledge  of  the  subscri- 
her,  if  he  afterwards  assent  to  it.  And  if  he, 
on  being  informed  of  such  payment  afterwards 
by  an  officer  of  the  corporation,  make  no  ob- 
jection, it  is  a  ratification ;  Miss.  ^  Tenn,  R, 
R,  Co,  V.  Harris,  7  G.  17. 

See  Banks,  30. 

19.  Same:  Payment  afterwards.  But  if 
the  payment  be  made  afterwards,  and  before 
any  calls  have  been  made  for  the  payment  of 
the  balance  of  the  stock,  it  will  be  an  affirm- 
ance of  the  subscription,  and  a  substantial 
compliance  with  the  charter ;  Fiser  v.  Miss, 
jr  Tenn.  R,  R.  Co.,  supra, 

20.  Same :  prior  payment.  And  the  pay- 
ment need  not  be  cotemporaneous  with  the 
act  of  subscription,  and  may  be  made  before 
subscription ;  Barrington  v.  Miss,  C.  R,  R. 
Co.,  3  G.  376. 

21.  No  power  to  waive  a  right  of  company 
in  making  a  contract  of  subscription,  A  cor- 
poration has  no  power  to  bind  itself  by  con- 
tract witS  one  of  its  stockholders,  not  to 
exercise  a  power  conferred,  nor  perform  a 
duty  imposed  by  its  charter  for  the  general 
benefit  of  the  corporation.  And  a  persoa 
in  becoming  a  member  of  a  corporation,  is 
presumed  to  contract  with  reference  to  its 
powers  and  rights  as  prescribed  in  its  charter, 
and  to  give  his  assent  to  the  exercise  of 
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8«cii  rights  and  powers,  fn  the  mode  and  to 

^^^  extent  laid  down  in  the  act  of  incorpora- 

^^P;  and  hence,  where  the  directors  of  a 

fJiWd  Gompany  were    authorized  by  the 

cnarter  to  build  a  road  on  such  route  as  they 

woald  deem  expedient  and  proper,  if  a  re- 

preseDtatioD  be  made  by  the  company  to  a 

person  about  to  subscribe  for  stock,  that  the 

road  had  been  located   and  should  be  con- 

strocted  on  a  particular  spfecified  route,  and 

tiiereapon  and  iu  consideration  thereof,  such 

person  becomes  a  subscriber,  such  repiesen- 

tation  is  not  binding  on  the  compauy,  though 

iaise  and  fraudulent,  and  will  not  release  the 

sobscriber  from  his  liability  to  pay  for  the 

stock ;  EUtsoH  V.  Mobile  fr  Ohio  R  R.  Co,,  7 

G.  572.    See  ante,  15,  and  post,  3t*. 

See  Railways.  3. 

21a.  Subscription  for  stock  taken  by  a 
ptrson  having  no  authority:  Ratifii  ation.  It 
IS  not  essential  to  the  validity  of  subscription 
for  capital  stock  in  a  corporation,  that  the 
person  who  procured  it  was  at  the  time  dulv 
authorized  to  do  so  by  the  company  It  will 
be  suflQcient  to  bind  the  parties  if  the  corpora- 
tioD,  in  a  reasouable  time  thereatter,  ratify 
the  act  of  their  pretended  agent ;  and  a  suit 
to  enforce  the  subscription  by  the  company  is 
a  ratification ;  Walker  v.  Mobile  §•  Ohio  R,  R. 
Co,.  5  G.  245. 

21  b     Fraud  and  misrepresentation  in  p ro- 
curing  subscription.    Representations  made 
by  the  agent  of  a  railway  company,  in  refer- 
ence to  the  value  of  a  donation  of  land  made, 
to  the  company  by  Congress,  and  in  relation 
to  the  amount  of  the  assets  of  the  compauy, 
aod  their  ability  to  complete  the  road  within 
a  specified  time,  and  the  probable  costs  and 
profits  of  the  road,  though  false  and  exagger- 
ated, and  intended  by  him  to  induce  persons 
to  subscribe  for  stock  in  the  company,  are 
btit  mere  expressions  of  opinion   in  refer- 
ence to  matters  open  to  the  investigation  of 
^tb  parties,  and  a  person  subscribing   for 
stock  in  the  company  has  no  right  to  rely  on 
ibem;  and  if  he  do  so,  and  thereby  invest  his 
means  in  an  unprofitable  enterprise,  it  will  be 
no  ground  for  avoiding  the  contract  of  sub- 
scription ;  lb. 

2ic,  Same,  Nor  can  a  subscriber  for  stock 
iu  such  a  company  avoid  his  contract  of  sub- 
scription upon  the  ground  that  the  agent  who 
obtained  it,  procured  from  an  influential  per- 
son in  the  neighborhood,  whom  he  represented 
to  be  well  acquainted  with  such  matters,  a 
colorable  subscription  for  stock,  with  the 
secret  understanding  that  such  person  was 
not  to  be  bound  thereby,  and  presented  such 
colorable  subscription  to  the  subscriber  and 
others  as  bona  fide,  to  induce  them  to  take 
stock,  unless  it  also  appear  that  he  relied 
upon  that  fact,  and  was  induced  thereby  to 
make  his  subscription  ;  lb, 

21  d.  Same,  A  member  of  an  incorporated 
company  is  bound  by  the  acts  of  its  officers 
and  agents  within  the  scope  of  their  authority ; 
and  he  cannot,  there fure,  set  up  against  a 
creditor  of  the  company  who  seeks  to  subject 
to  the  payment  of  his  claim,  the  indebted- 
ness of  such  member  arising  from  his  sub 
11 


scription  for  stock  in  the  same,  that  his 
subscription  was  obtained  by  the  fraud  of 
the  agent  of  the  company;  nor  can  he  set 
up  any  secret  agreement  between  him  and 
such  a^ent,  by  which  he  was  to  be  released 
from  his  subscription  in  case  certain  condi- 
tions promised  by  the  agent  were  not  complied 
with  ;  Saffvld  v.  Barnes,  10  G.  399. 

lY.    Galls  for  Stock,  and  Actions  for. 

22.  Made  by  directors,  good.  A  requisition 
for  the  payment  of  stock,  made  by  the  direc- 
tors of  a  corporation,  under  the  authority  ot 
the  by-laws,  is  binding  without  the  assent  of 
each  individual  subscriber;  Smith  v.  Natchez 
Steamboat  Co.,  1  H.  479. 

23.  Subscription  paper  evidence  in  action 
for  stock.  The  subscription  paper  fpr  stock 
in  a  company,  is  legal  evidence,  and  when  it 
contains  an  absolute  promise  to  pav  money, 
an  action  may  be  maintained  on  it ;  Jb, 

24.  Action  for.  When  the  charter  of  a 
corporation  provides  for  a  forfeiture  and  sale 
of  the  stock  of  delinquent  stockholders,  the 
remedy  is  merelv  cumulative— the  company 
may  also  sue  the  delinquent  stockholders; 
Freeman  v.  Winc}uster,\0  S,&  M.  577. 

25.  Act  dispensing  with  proof  of  subscrip- 
tion.   The  act  of  the  Legislature  which  dis- 

Eenses  with  proof  of  subscription  in  an  action 
y  a  corporation  against  a  subscriber  for 
stock,  unless  the  subscription  be  denied  under 
oath,  is  constitutional ;  Thigpen  v.  Miss.  Cent. 
R.  R.  Co,,  3  G.  348.    . 

T.     Powers  of  Corporations. 
See  Banks,  74  to  86. 

26.  To  make  contracts.  A  corporation  is 
an  artificial  beinff,  created  by  law  for  speci- 
fied purposes,  and  possesses  only  the  powers 
and  capacities  which  are  specifically  granted 
by  the  act  of  incorporation,  and  such  as  are 
necessary  to  carry  into  effect  the  powers  ex- 
pressly granted;  and  hence,  it  can  make  only 
such  contracts  as  are  connected  with  the  pur- ' 
poses  for  which  it  was  created,  and  which  are 
necessary,  either  directly  or  incidentally,  to 
that  end  (citing  Com' I  bk  of  Manchester  v. 
Nolan,  7  U.  508;  Abby  v.  Billups,  6  G.  618 ; 
Mclnture  v.  Ingraham,  6  id.  25) ;  Mobile  Sf 
Ohio  R.  R.  Co.  V.  Franks,  41  M.  494.  A 
corporation  has  no  power  to  make  a  contract 
not  expressly  authorized  by  its  charter,  nor 
necessarily  incident  to  the  purposes  of  its 
creation;  Bacon  v.  Miss.  Ins.  Co.,  2  G.  116; 
Mclntyre  v,  Ingraham,  supra.  And  a  power 
cannot  be  impued  unless  it  be  so  necessary 
to  the  enjoyment  of  some  right  expressly 
granted,  that  without  it  that  right  wx)uid  fail ; 
Mclntyre  v.  Ingraham,  supra, 

27.  Same:  Instances,  The  charter  of  the 
Mobile  &  Ohio  R.  R.  Co.  gives  it  the  power 
to  construct  a  railway  for  the  transportation 
of  persons  and  properly,  and  to  make  by- 
laws not  inconsistent  with  the  laws  of  the 
State,  for  the  regulation  of  its  affairs,  and 
also  to  regulate  the  freight  and  charges  fur 
the  transportation  of  persons  and  property. 
This  charter  made  it  a  common  carrier,  sub- 
ject  to  thj  common  law  liabilities  of  such 
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carriers,  and  it  conferred  do  power  on  the 
corporation  to  make  contracts  for  the  trans- 
portation of  persons  and  property,  with  lia- 
bilities different  from  those  imposed  by  the 
common  law :  and  hence,  an  act  of  the  Legis- 
lature, which  prohibited  railway  companies 
from  making  contracts  for  the  transportation 
of  persons  and  property,  by  which  tneir  com- 
mon law  liabilities  are  modified,  is  not  uncon- 
stitntional  when  applied  to  a  company  hav- 
ing no  other  powers  than  this  corporation ; 
Afohile  5-  Ohio  R.  R.  Co.  v.  Franks,  41  M. 
494. 

28.  Same.  And  so  a  corporation  having 
power  to  loan  money  on  bottomry  and  respon- 
dentia, &c.,  has  no  power  to  borrow  money, 
nn^  prima  facie  no  power  to  make  a  promis- 
sory note,  and  the  holder  of  such  a  note 
must  therefore  show  the  special  circumstan- 
ces, if  any  exist,  which  make  it  valid;  Bacon 
V.  Miss.  Ins.  Co.,  2  G.  IIH. 

29.  Same.  And  so  the  power  to  assign 
promissory  notes,  held  by  a  corporation,  is 
not  essential  to  the  franchise  of  banking  and 
dealing  in  stocks  and  bills  of  exchange,  and 
constructing  a  railway,  and  cannot  be  implied 
from  an  express  grant  of  these  franchises;  Mc- 
Intyre  v.  Ingrahamy&  G.  25.  And  the  char- 
ter of  the  Grand  Gulf  Bank,  granting  these 
franchises,  is  not  to  be  held,  therefore,  to 
grant  the  power  to  assign  promissory  notes  ; 
Mc Intyre  v.  Ingraham,  supra, 

HO.  Same.  But  the  power  to  take  a  lease 
includes  within  it  the  power  to  covenant,  to 
keep  and  retain  the  demised  premises  in  good 
repair;  and  a  lessee  corporation  will,  there- 
fore, be  bound  by  its  covenant  to  rebuild  in 
case  the  demised  premises  are  destroyed  by 
accidental  fire;  Abby  v.  Blllups,  6  G.  618. 

35.  Same.  An  express  power  granted  to  a 
corporation  *'to  acquire  property  by  gift, 
purchase,  or  otherwise,"  includes  the  power 
to  lease;  and  the  consequent  incidental  power 
to  covenant,  to  rebuild  in  case  of  accidental 
destruction  of  the  property ;  lb, 

36.  Same:  Efftct  of  general  words  in  con- 
tarring  a  power.  General  words  in  an  act  of 
incorporation  must  receive  such  a  construc- 
tion as  is  consistent  with  the  general  and 
obvious  policy  of  the  association,  as  indicated 
by  its  charter,  and  will  not  be  held  to  confer 
a  riffht  or  vest  a  power  not  necessary  or 
usual  in  the  course  of  its  business;  and 
hence,  the  general  words  in  the  charter  of 
the  American  Colonization  Society,  empow- 
ering it  "to  receive  and  hold  by  gift,  be- 
quest, or  purchase  any  species  of  chattels, 
and  to  sell  and  dispose  of  the  same,  as  it 
shall  deem  most  conducive  to  colonizing  in 
Africa,  free  negroes  and  mulattoes  residing 
in  the  United  States,"  does  not  confer  the 
power  to  hold  slaves  for  any  other  purpose 
than  for  emancipation  and  colonization ;  Lxisk 
V,  Lewis,  3  G.  297. 

37.  Powers  of  municipal  corporations. 
And-  the  same  rule  of  construction  as  to  im- 
plied powers  is  applicable  to  municipal  cor- 
porations, they  naving  no  powers  except 
those  expressly  granted  or  necessarily  inci- 
dent to  the  granted  powers;   therefore,  a 


grant  to  the  citv  of  Canton  "to  tax  or  en 
tirely  suppress  all  petty  groceries,"  was  held 
not  to  confer  the  power  on  that  corporation 
to  grant  a  license  for  retailing ;  Leonards. 

City  of  Canton.  6  G.  189. 

37a.  Same :  Power  to  destroy  private  prop- 
eiiy.  A  municipal  corporation  has  no  power, 
by  an  arbitrary  ordinance,  to  destroy  private 
property  by  force,  or  compel  the  owner  to 
destroy  or  remove  the  same,  unless  it  were  a 
nuisance,  and  be  so  declared  by  an  ordinance, 
and  also  be  shown  to  be  such  by  its  locality, 
or  the  sanitary  condition  of  the  town  ;  Pieri 
V.  Shieldsborough.  42  M.  493. 

38.  Contracts  ultra  vires:  Rule.  Where  a 
corporation  makes  a  contract  entirely  foreign 
to  the  purpose  of  its  creation,  the  contract  is 
void  simply  for  want  of  power  in  reference  to 
the  subject  matter  of  it.  But  where  a  cor- 
poration makes  a  contract  in  reference  to  a 
subject  matter  within  the  scope  of  its  granted 
powers,  but  in  so  doing  exceeds  them,  the 
contract  will  not,  by  reason  of  such  excess, 
be  rendered  void.  The  making  of  such  a 
contract  might  constitute  a  good  ground  for 
a  resumption  by  the  State  of  the  corporate 
franchises,  but  cannot  be  objected  to  by  the 
party  soucht  to  be  charged  (citing  Commer- 
cial Bank  of  Manchester  v.  Nolan.  7  H.  508; 
}yade  V.  American  Colonization  Society.  7 
S.  &  M.  663,  697) ;  Haynes  v.  Covington,  13 
S.  &M.408. 

Under  this  rule  it  has  been  held  that  the 
taking  of  usury  does  not  invalidate  the  whole 
contract ;  Commercial  Bank.  Sec  v.  Nolav, 
7  Fi.  608;  Grand  Gulf  Bank  y.  Archer,  S 
S.  &M.151. 

And  so  when  the  Board  of  Police  was  di- 
rected to  loan  the  three  per  cent,  fund  by 
investing  it  in  stocks,  it  was  held  if  they 
loaned  it  to  individuals  on  notes,  the  loan 
could  be  collected ;  Haynes  v.  Covington, 
supra. 

fciec  Trusts  and  Trustkes,  54 ;  and  Banks, 
86. 

And  that  a  contract  not  to  exercise  one  of 
its  corporate  powers  was  void ;  Ellison  v. 
Mobile  (r  0.  R.  R.  Co.,  7  G.  572 ;  for  which 
see  ante,  21. 

VI.  How  Oorporations  may  Oontraot. 

See  Banks,  sub-divisions  Cashier,  and  Board 
of  Directors. 

39.  Power  of  president.  The  president  of 
a  private  corporation  has  no  power  to  make 
contracts  on  behalf  of  the  company,  except 
in  pursuance  of  authority  conferred  on  him 
by  the  board  of  directors ;  Bacon  v.  Miss. 
Im.  Co,  2  G.  116. 

40.  Mode  of  making  contracts.  A  corpo- 
ration may  make  contracts  under  its  corpo- 
rate seal  by  a  vote  of  the  directory  entered 
on  its  books,  or  by  its  agent  acting  within 
the  scope  of  his  authority.  And  it  may  con- 
tract by  parol  or  in  writing;  and  binding 
contracts  may  be  implied  from  its  corporate 
acts,  or  the  acts  of  its  agents,  without  a  vote, 
or  deed,  or  writing ;  Petrie  v.  Wright,  6  S,  & 
M.  647;  Ahby  v.  BiUups,  6  G.  618.     But 
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this  is  to  be  understood  of  corporations 
where  a  particular  mode  of  contractine  is 
not  required  by  the  charter;  Abbi/  v.  Btllups, 
supra. 

41.  Same:  Case  t'n  Judgment :  Private  seal 
of  head  of  corporation.  Where  the  charter 
of  a  manjcipal  corporation  aathorizes  it  to 
have  "  a  common  seal,  and  to  contract  under 
the  8ame»  or  without  it/*  an  appeal  bond  of 
the  corpoTation  is  sufficiently  sealed  with  the 
private  seal  of  the  chief  magistrate,  if  there 
be  no  com  mon  seal ;  Deberry  v.  Holly  Springs, 
6  0. 385. 

See  Attaohmknt,  35a. 

Yn.  Grant  of  EzcliiBiye  Bights. 

See  CoNRTrruTTONAL  Law,  62  to  65. 

42.  Exclusive  right  not  presumed.  The  re- 
tention of  power  in  the  State  is  for  the  bene- 
fit of  tbe  public,  to  be  exercised  to  that  end 
whenever  the  State  may  deem  it  expedient ; 
and  the  State  is  never  held  to  be  excluded 
from  the  exercise  of  a  particular  power,  un- 
less there  be  a  plain  and  manifest  surrender 
of  it;  and  the  grant  of  power  and  privileges 
to  corporations  of  an  exclusive  nature  is 
never  presumed.  Hence,  unless  there  be  an 
express  grant  in  the  charter  of  a  turnpike 
and  ferry  company,  of  an  exclusive  right  to 
establish  a  ferry  and  turnpike  on  a  particular 
nver,  and  on  a  particular  line  of  travel,  the 
Legislature  may  afterwards  incorporate  an- 
other, and  authorize  it  to  establish  a  turn- 
pike  and  ferry  on  the  same  river,  and  on  the 
^(une  line  of  travel,  although  the  establish- 
ment of  the  latter  may  materially  impair  the 
▼alue  of  the  franchise  granted  to  the  former ; 
Collins  V.  Sherman.  2  G.  679. 

43.  Same.  That  the  Legislature  in  granting 
ft  charter  to  a  turnpike  and  ferry  company, 
required  of  the  corporation  to  keep  in  good 
repair  the  improvements  made  thereunder, 
is  no  ground  for  inferring  a  gfant  of  an  ex- 
closive  privilege  to  the  contractors  to  make 
that  kind  of  improvements  over  that  partic- 
nlar  stream  and  on  the  same  line  of  travel ;  Ih. 

Yin.  I>i£8olntion  of  Oorporations. 

See  Banks,  48  to  60 ;  and  Qoo  Warranto, 
tibique. 

44.  By  non-user.  The  failure  of  a  corpora- 
tion to  meet  according  to  its  fundamental 
rnles,  does  not  necessarily  work  its  dissolu- 
tion ;  nor  does  a  failure  to  elect  its  officers 
at  stated  times  have  that  effect,  since  the  old 
officers  hold  till  their  successors  are  elected ; 
Smith  V.  Natchez  Steamboat  Co..  1  H.  479 ; 
bat  when  the  charter  requires  an  election  of 
the  directory  annually,  a  failure  to  elect  for 
five  years  is  a  cause  of  forfeiture  of  the  char- 
ter; St4jUe  V.  Cam'l  Bank  of  Manchester,  4 
G.474. 

See  Banks,  55,  56,  57. 

45.  Same.  Bat  nonlaser  does  not  per  se 
work  a  dissolution ;  it  is  only  a  cause  for 
dissolving  the  corporation,  and  until  judg- 
ment of  dissolution  on  ^uo  warranto  is  pro- 
QOQOced,  the  corporation  must  be  still  re- 


garded as  in  existence  ;  Bohannon  v.  Binns, 
2  a.  355. 

46.  Misuser :  Usury,  It  is  true  that  every 
accidental  omission  of  duty  or  accidental  com- 
mission of  an  erri^r  by  a  corporation  will  not 
be  a  cause  of  forfeiture  of  its  charter ;  but 
when  the  corporation  deliberately  abandons 
a  salutary  rule  prescribed  by  its  charter  for  the 
benefit  of  the  public,  and  substitutes  another 
rule  for  the  transaction  of  its  business  in 
violation  of  its  charter,  this  will  be  a  sufficient 
cause  of  forfeiture.  A  restriction  contained 
in  a  charter  of  a  bank,  as  to  the  rate  of  inter- 
est or  discount  it  may  take,  is  such  a  rule, 
the  deliberate  violation  of  which  will  be  a 
cause  of  forfeiture;  State  v.  Com'l  Bk  of 
Manchester,  4  G.  474. 

47.  Same :  Sale  of  its  assets.  The  sale  by 
a  bank  of  its  property,  so  as  to  disable  it 
from  resuming  banking  operations,  which  had 
been  suspended,  is  a  cause  of  forfeiture  of  its 
charter;  Tb. 

46  Same :  Sale  or  abandonment  of  its 
franchises.  An  incorporated  bank  has  no 
power  to  sell  its  franchise  of  banking,  and  if 
it  do  so,  it  will  be  a  cause  of  forfeiture,  and 
so  if  it  abandon  the  franchise  of  banking,  and 
permit  another  to  intrude  upon  and  usurp 
Its  privileges  in  that  respect,  and  issue  and 
put  into  circulation,  as  money,  bills  and  notes 
in  the  name  of  the  bank ;  lb. 

49.  Sams:  Reduction  of  capital  stock. 
Where  the  charter  of  a  bank  required  $100,- 
000  to  be  paid  in  as  capital  stock  before  it 
should  be  organized,  and  that  the  circulation  of 
the  bank  at  anv  time  should  not  exceed  double 
the  amount  of  capital  stock  paid  in ;  it  was 
held  that  after  due  organization,  the  subse- 
quent withdrawal  of  the  stock  paid  in,  and 
its  conversion  to  other  uses,  so  as  to  reduce 
the  amount  thereof  below  $100,000,  was  no 
cause  of  forfeiture  of  its  charter,  if  the  bank 
did  not  at  any  time  put  in  circulation  its 
issues  exceeding  double  the  amount  of  the 
stock  then  retained ;  lb. 

50.  Expiration  of  charter.  After  the  ex- 
piration of  the  time  for  which  a  corporation 
has  been  chartered  it  ceases  to  exist  for  any 
purpose,  and  suits  by  it  abate  ;  B'k  of  Miss. 
V.  Wren.  3  S.  &  .H    791. 

51.  Effect  of  forfeiture  as  to  debts.  It  is 
now  settled,  where  there  is  no  statute  to  the 
contrary,  that  upon  the  di3Solntion  of  a  cor- 
poration, the  debts  due  to  and  from  it  are  ex- 
tinguished ;  Port  Gibson  v.  Moore,  13  S.  & 
M.  157. 

See  fully  on  this  subject,  Banks,  59,  et  seq. 

DL  Bevivor  of  Ooiporation. 

52.  In  what  cases.  According  to  the  Eng- 
lish  rnle,  when  a  municipal  corporation  was 
once  dissolved,  it  could  not  agam  be  revived 
as  revival  could  take  place  only  where  there 
was  merely  a  suspension  of  its  power,  and  not 
where  the  corporation  was  completely  dis- 
solved ;  Port  Gibson  v.  Moore,  13  S.  &  M. 
157. 

53.  Same :  Case  in  judgment.  In  18 41  the 
Legislature  repealed  an  act  incorporating  a 
town^and  in  1844  it  repealed  the  repeating 
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act :  BeLdf  that  this  was  not  a  revival  of  an 
extinguished  corporation,  but  a  new  creation, 
to  take  effect  from  the  passage  of  the  act 
which  repealed  the  act  repealing  the  charter, 
and  that  the  new  corporation  was  not  liable 
for  the  debts  of  the  old  ;  lb. 

54.  Same :  Power  of  Legislature  to  revive. 
Whether  the  Legislature  has  the  power  to 
revive  an  extinct  municipal  corporation,  so 
as  to  invest  it  with  the  rights  and  liabilities 
of  the  old  one,  noticed  and  considered,  but  not 
decided ;  lb. 

X.  Misoellaneoos. 

55.  Books  of  company.  After  the  death 
of  tlie  secretary,  any  member  of  a  corpora- 
lion  may  rightfully  take  possession  of  the 
books,  and  such  possession  will  justify  their 
introduction  in  evidence,  as  the  books  of  the 
companv.  The  company  has  power  to  place 
its  books  in  whose  custody  it  pleases,  and 
the  books  are  the  best  evidence  of  the  acts  of 
the  corporation  as  between  its  members ;  but 
they  are  not  admissible  until  proven  to  be  the 
books  of  the  company;  Smith  v.  Naichez 
Steamboat  Co.,  1  H.  479. 

56.  Must  prove  corporate  character.  A 
corporation  must,  under  the  general  issue, 
prove  its  corporate  character,  and  nt^  tiel 
corporation  is  a  bad  plea,  as  amounting  only 
to  tne  general  issue  ;  nor  can  its  right  to  sue  be 
denied  by  plea  in  abatement ;  Carmichael  v. 
Trustees  of  School  Lands,  3  H,  84.  But 
under  the  Act  of  1836,  re-enacted  in  Rev. 
Code  of  1857,  dispensing  with  proof  of  the 
character  of  parties,  unless  it  be  aenied  under 
oath,  nul  tiel  corporation  is  a  good  plea  when 
sworn  to.;  Vicksburg  Water  Works  if  Bank- 
ing Co.  v.  Washington,  1  S.  &  M.  536. 

57.  How  proven.  Under  a  plea  of  md  tiel 
corporation  (sworn  to)  to  an  action  by  a  bank, 
the  charter  incorporating  the  bank  and  proof 
of  user  under  it,  is  sufficient  to  prove  the 
issue  for  the  plaintiff;  Henderson  v.  Miss. 
Union  Bk,  6  8.  &  M.  314. 

56.  Corporator  a  competent  witness  by 
release.  A  release  of  his  interest  in  the  suit 
by  a  corporator,  will  make  him  a  competent 
witness ;  Smith  v.  Natchez  Steamboat  Co.,  1 
H.  479. 

59.  Power  to  hold  land.  The  Mississippi  & 
Alabama  R.  R.  Co.,  has  power,  under  its  char- 
ter, to  hold  land  for  its  banking  house,  as 
well  as  for  railroad  purposes,  Dje  ex  dem. 
Cocke  V.  Lane,  3  8.  &  M    76J. 

60.  Release  of  securiies  by  corporation. 
A  voluntary  release  of  its  securities  by  a  cor- 
poration is  void  as  to  its  creditors,  yet,  in  a 
settlement  of  mutual  and  conflicting  claims, 
a  corporation  may  allow  a  creditor  more 
than  is  strictly  due  him,  and  this  of  itself  will 
not  be  fraud.  To  constitute  it  a  fraud,  there 
must  be  some  device  to  injure  its  creditors,  or 
the  act  must  be  so  grossly  extravagant  and 
wasteful  as  to  amount  to  a  fraud  in  law; 
Petrie  v.  Wright,  6  8.  &  M.  647. 

61.  Same^  An  incorporated  seminary  of 
learning,  has  the  right  to  release  a  subscriber 
for  a  scholarship  therein  from  the  payoieut  of 


a  note  executed  for  its  purchase ;  Mary  Wash- 
ington F^^male  College  v.  Mcintosh,  8  6.  671. 

62.  Embraced  in  word'*  person'*  A  corpo- 
ration is  embraced  in  the  term  "  person  "  or 
"  individual ; "  Bank  of  U.  S.  v.  StaXe  of 
Miss.,  12  S,  &  M.  456. 

63.  Illegal  collection  by.  A  person  paying 
money  under  an  illegal  ordinance  of  a  mu- 
nicipal  corporation,  may  recover  it    back ; 

^Leonard  v.  City  of  Canton,  6  G.  189. 

64.  Garnishee  of  a  subscriber  for  stock : 
Pleading.  A  subscriber  for  stock  was  gar- 
nisheed  by  a  creditor  of  the  company,  and  he 
answered  in  the  usual  form  denying  indebted- 
ness to  the  company.  The  creditor  took 
issue  on  the  answer,  alleging  that  the  defend- 
ant was  indebted  to  the  company  on  account 
of  his  subscription  for  stock  in  the  same  : 
Held,  that  on  the  trial  of  this  issue,  the  gar- 
nishee could  not  object  that  the  company  had 
never  been  legally  incorporated ;  he  having 
failed  to  deny  under  oath,  the  legal  incorpo- 
ration of  the  company  as  required  by  art.  237, 
p.  518,  of  Rev.  Code;  Safold  v.  Barnes,  10 
G.  399. 

1.  Retaxing.  After  the  extinguishment  of 
a  judgment  by  a  forfeiture  of  a  forthcoming 
bond,  a  motion  will  not  be  entertained  to  set 
aside  or  quash  execution  on  the  judgment  on 
the  fortcoming  bond,  on  the  ground  of  exor- 
bitant charges  in  the  bill  of  costs;  Clark  v. 
Anderson,  2  H.  852 ;  and  it  is  doubtful  whether 
there  can  be  a  relaxation  of  the  costs  after 
final  judgment,  it  being  the  duty  of  the  par- 
ties to  attend  to  the  taxation  before  the 
entry  of  the  judgment,  and  if  they  fail  it 
seems  to  be  a  waiver  of  the  objection ;  lb. 
But  this  rule  would  not  apply  now,  under  the 
practice  to  enter  judgment  for  the  costs  gen- 
erally to  be  taxed  by  the  clerk. 

2.  Successful  party  liable  for  his  own  costs. 
The  successful  party  in  a  suit,  though  he  re- 
cover his  costs  against  the  other,  is,  neverthe- 
less, liable  therefor,  to  the  officers  of  the 
court ;  and  under  the  statute  the  clerk  may 
tax  them,  and  issue  execution  against  the 
party  liable  for  their  payment ;  and  a  judg- 
ment against  him  for  the  costs  is  unnecessary  ; 
Officers  of  CouH  v.  Fisk.  7  H.  403. 

3.  Void  process.  A  defendant  is  not  lia- 
ble for  the  costs  of  void  process ;  Wirwate 
V.  WaHis,  5  8.  &  M.  249. 

4.  Where  court  has  no  Jurisdiction.  A 
court  upon  dismissing  a  case  over  which  it 
has  no  jurisdiction,  has  a  right  to  enter  judg- 
ment  against  the  plaintiff  for  costs ;  Balfour 
V.  Mitchdl,  12  8.  k  M.  629. 

5.  Costs  in  assumpsit.  An  action  of  as- 
sumpsit, is  not  an  action  on  the  case  in  the 
sense  of  the  statute  (H.  &  H.  572,  2  108), 
which  provides  that  if  the  plaintiff  in  an  ac- 
tion in  the  case  recover  less  than  $10,  he  shall 
recover  in  no  more  costs  than  the  verdict ; 
Fletcher  v.  Benbrook,  5  8.  &  M.  619. 

6.  Assignee  of  unfounded  claim.  The  as- 
signee of  an  unfounded  claim  may  recover 
from  the  assignor,  the  costs  he  has  expended ' 
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in  attempting  to  enforce  it;  Cartwrtght  y. 
Carpenter,  7  H.  328. 
"?•  When  costs  included  in  term  "  davnages." 
"here  a  contract  is  made  to  pay  the  dama- 
ges which  a  party  may  sustain  by  a  suit,  the 
<^J)8t8  of  the  suit  as  a  general  rnle  are  in- 
^i^ed  in  the  damages ;  but  if  the  contract 
w  to  pay  the  damages  assessed  by  a  jury, 
^ne  costs  are  not  included,  as  they  are  not 
^sessed  by  the  jury,  but  taxed  by  the  clerk  ; 
^jyden  V.  Marshall  8  S.  &  M.  489. 
^-  Security  for  costs.    The  statute  is  im- 
l^fative  in  requiring  security  to  be  given  for 
p posts,  upon  motion  made  and  proper  affi- 
ant filed ;  and  if  the  court  disregard  the 
motion  and  proceed  to  enter  judgment,  for 
plaintiff,  it  will  be  reversed;    Besancon  v. 
S/itWey,  9  S.  &  M.  457. 
See  Practice,  111,  112. 
9.  mien  security  may  he  taken.    The  Cir- 
cnit  Court  has  a  discretionary  power  to  allow 
the  plaintiff  to  give  security  lor  Tjosts.  after 
the  expiration  of  the  sixty  days  in  which  he 
has  been  required  to  give  it  by  a  rule  of 
court;  and  such  security  may  be  given  at 
the  next  succeeding  term  by  permission  of 
the  court,  and  the  granting  of  such  permis- 
sion is  in  conformity  to  the  object  ana  spirit 
of  the  law;  Kyle  v  Stimon,  13  S.  &  M.  301. 

10.  Power  of  derk  to  take  security.  The 
clerk  has  no  power  to  take  security  for  costs, 
without  a  previous  order  of  court  for  that 
purpose;  Overstreet  v.  Davis,  2  C.  393. 

11.  Judgment  against  sureties  on  motioii. 
The  Btatnte  allowing  judgment  to  be  entered 
against  sureties  for  cost  on  motion,  applies 
only  when  the  plaintiff  is  a  non-resident ;  Ih. 

See  Practice,  115. 
.  12.  Co8tsin  Probate  Court.    The  award- 
ing of  costs  in  a  litigation  in  the   Probate 
Court,  is  in  the  sound  discretion  of  the  court, 
according  to  the  rule  in  chancery ;   White  v. 
^fflefield,  7  H.  406. 
^^.  When  verdict  is  for  one  of  several 
defendants.     If  one  of  several   defendants, 
in  an  action  of  trespass  be  acquitted,  he  is 
entitled   to  recover    his    costs  against  the 
plaintiff;  Binns  v.  Brittain,  1  G.  693. 

1 4.  When  attack  on  vnll  was  unsuccessful. 
Heirs  who  have  unsuccessfully  attacked  a 
will,  are  not  entitled  to  have  the  costs  of  the 
suit  taxed  against  the  estate,  upon  the  cer- 
tificate of  the  court  before  which  the  issue 
dcvisavit  vel  non  was  tried,  that  there  was 
probable  ground  for  attacking  the  will ;  Piper 
V.  Heatherington,  3  G.  806. 

15.  On  dismissal  of  apvecU.  A  party  d's- 
missing  his  appeal  is  lianle  to  be  taxed  with 
the  costs ;  Miss.  C.  R.  R.  Co.  v.  Beatty,  6 
G.  668. 

See  Attachment,  32. 

^annuel  ^tt$. 

1.  TOciA  allowed  against  defendant.  The 
jury  may  allow  the  counsel  fees  of  plaintiff 
in  a  case  where  they  are  authorized  to  allow 
vindictive  damages  ;  N.  0.  J.  Sf  G.  N.  R.  R. 
Co.  V.  AUbritton,  9  G.  242. 

See  Executor   and   Administrator,   99, 


215,  216.   Trusts  and  Trusters,  84  to  87. 
Attorneys  at  Law,  36  to  40.   Damages,  29. 

Rattan  <^aneg. 

1.  "  Cotton  money"  illegal.  Treasury  notes 
of  the  State,  and  what  is  commonly  called 
"  cotton  money,"  having  been  issued  at  a  time 
of  great  pecuniary  want,  to  supply  a  medium 
for  ordinary  business  transactions,  and  also 
to  furnish  the  means  by  which  the  empty 
treasury  of  the  State  might  be  replenished, 
were  in  operation  and  effect  in*  aid  of  the 
"  rebellion,"  and  therefore,  by  virtue  of  the 
ordinance  of  the  convention  of  1865.  illegal 
and  void.  And  the  State  is  not  bound  now 
to  receive  such  money  in  payment  of  taxes  ; 
Thomas  v.  Taylor,  42  M.  65L 

1.  (jiuasi  Corporation.  A  county  in  this 
State  IS  a  ^uasi  corporation,  but  there  is  no 
statute  which  authorizes  it  to  sue  and  be  sued. 
Hence,  to  an  injunction  restraining  the  col- 
lection of  countv  taxes,  the  tax  collector  is  a 
proper  party  ;  Anderson  v.  State,  I  C.  459. 

2.  Same :  Right  to  sue  and  he  sued.  But 
now,  by  art.  34,  p.  419,  of  Rev.  Code  of  1857, 
any  person  having  a  just  claim  against  a 
county,  may,  upon  its  rejection  by  the  Board 
of  Police,  bring  suit  against  the  county;  arid 
in  case  he  recovers  judgment,  it  is  the  duty 
of  the  Board  of  Police  to  issuer  a  warrant  on 
the  treasury  of  the  county  for  its  payment. 
But  the  claim  here  referred  to  is  a  claim 
against  the  county,  and  not  a  claim  against  the 
individual  members  of  the  board  for  a  derelic- 
tion in  the  performance  of  a  duty  required  of 
them  by  law,  such  as  a  failure  to  have  the 
road  and  bridges  of  the  county  kept  in  repair  ; 
Sutton  v.  Board  of  Police  of  CarroU  Co.,  41  i 
M.  236. 

See  Board  op  Police,  13. 

3.  Same.  The  Boards  of  Police  are  in  cer- 
tain respects  municipal  corporations,  charged 
with  the  duty  of  making  provision  for  the 
building  of  roads  and  bridges,  and  keeping 
them  in  repair.  If  they  discharge  the  auty 
imposed  on  them  by  law,  by  making  contracts 
with  proper  persons  for  building  bridges  and 
keeping  them  in  repair,  and  by  appointing 
overseers  over  the  public  roads  and  assigning 
them  hands  to  work  them,  the  county  will  not 
be  liable  for  damages  occasioned  by  a  bridge 
or  road  being  out  of  repair.  The  liability  in 
case  of  a  bridge,  will  be  on  the  person  with 
whom  the  board  have  contracted  to  keep  it 
in  repair,  and  in  case  of  a  road,  on  the  over- 
seer ]  Ih. 

4.  Liahility  of  municipal  corporations. 
Private  corporations  are  liable  for  the  tor- 
tious acts  of  their  agents,  but  this  is  not 
generally  so  with  municipal  corporations,  and 
especially  where  these  agents  have  been  ap- 
pointed in  obedience  to  statutory  provisions, 
and  where  their  duties  are  prescribed  by  law, 
with  penalties  for  their  non-performance.  But 
these  agents  will  themselves  be  liable  to  the 
public  and  third  parties  for  a  failure  to  per- 
form th^ir  duties ;  Ih. 
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See  Attachment,  144, 145. 

1.  Crimtnal  jurisdiction.  The  criminal 
jurisdiction  of  the  County  Court  conferred  by 
the  Act  of  1865,  is  concurrent  with,  and  not 
exclusive  of,  the  criminal  jurisdiction  of  the 
Circuit  Court;  Harlan's  Case,  41  M.  666. 

2.  Old  County  Court.  The  County  Court  is 
an  inferior  tribunal,  and  its  acts,  beyond  its 
jurisdiction,  are  absolutely  void,  and  may  be 
60  re^rded  in  a  collateral  proceeding; 
Siockeit  v.  Nicholson,  W.  75. 

3.  Same :  A  court  of  record.  It  is  a  court 
of  record,  and  defects  in  its  proceedings  can- 
not be  supplied  by  parol ;  lb. 

4.  Same:  Jurisdiction.  It  is  empowered 
to  audit  all  claims  against  the  county,  and  to 
levy  a  tax  for  the  payment  of  the  same,  and 
if  it  refuse  to  do  so,  the  Supreme  Court  will 
grant  mandamus ;  Madison  County  Court  v. 
Alexander f  W.  523. 

5.  Custodian  of  its  record.  The  probate 
clerk  is  the  proper  officer  to  certify  the  rec- 
ords of  the  old  county  court;  Byrds  Case, 
1  H.  241 

6.  Coutvty  Court  of  1865 :  Appeal.  No  ap- 
peal lay  from  this  court  to  the  High  Court; 
Davis  V.  Wingfield,  42  M.  251.  Nor  in  crimi- 
nal cases  alter  trial  by  jury,  did  an  appeal  or 
writ  of  error  lie  from  this  court  to  the  Circuit 
Court ;  Dawkin*s  Case,  42  M.  631. 

1.  RyJe  of  court.  A  rule  of  court  cannot 
make  that  valid  which  is  void  in  law ;  Pickett 
V.  Pickett,  1  H.  267. 

2.  Act  of  court  is  act  of  the  judge.  The  act 
of  a  court  composed  of  a  single  judge,  is  the 
act  of  the  judge,  even  in  a  case  where  the 
law  requires  a  thing  to  be  done  by  the  judge, 
and  not  by  the  court;  Boon  v.  Bowers,  1  G. 
246. 

3.  Province  of  court  in  certain  m^Uters.  It 
is  in  the  province  of  the  court  to  determine 
whether  tne  evidence  introduced  by  the  plain- 
tiff conduces  to  establish  his  demand,  and  if 
it  does  not,  the  court  may  instruct  the  jury  to 
find  for  the  defendant ;  Perry  v.  Clark,  5  H. 
495.  A  writing  must  be  construed  by  the 
court,  and  not  by  the  jut7 ;  Beasly  v.  Evaris, 
6  G.  192 ;  Fairly  v.  Fairly,  9  G.  280.  So 
the  effect  of  the  erasure  oi  a  name  from  a 
guaranty,  is  a  question  of  law  for  the  court, 
and  must  not  be  left  to  the  jury ;  Hill  v.  CaU 
vin,  4  H.  231.  So  in  an  action  for  malicious 
prosecution,  whether  the  alleged  inculpating 
facts  exist  or  not,  is  a  question  for  the  jury, 
but  whether,  conceding  them  to  exist,  they 
amount  to  a  probable  cause,  is  a  question  for 
the  court,  and  must  not  be  left  to  the  jury ; 
Greenwade  v.  Mills,  2  G.  464. 

See  Instructions,  1  to  7,  25  to  29. 

4.  Judicial  knowledge  of  foreign  laws.  T\xe 
court  cannot  take  judicial  notice  of  the  laws 
of  a  foreign  State,  nor  charge  the  jury  as  to 
the  rate  of  interest  in  such  State,  unless 
proof  of  it  be  first  made  to  the  court;  Swett 
V.  Dodge.  4  8.  &  M.  667.  But  this  is  cbanged 


now  by  statute,  so  far  as  the  laws  of  the  Uni- 
ted States  and  of  the  several  States  and  Ter 
ritories  of  the  Union  are  concerned;  Rev. 
Code  of  1857,  p.  516,  art.  226. 

5.  Contempts.  For  power  of  courts  to  pun- 
ish for  contempts,  see  Contempts. 

6.  Power  to  take  evidence.  A  court  has 
no  power  to  take  proof  except  in  a  cause 
pending  in  it,  or  it  be  expressly  conferred  by 
statute,  or  derived  from  a  commission ;  Mer- 
rill  V.  Bdl,  6  S.  &  M.  730. 

7.  Cannot  exercise  unconstitutional  juris- 
diction. A  court  cannot  exercise  a  jurisdic- 
tion contrary  to  the  constitution,  even  by  con- 
sent of  parties;  Hurd  v.  Tomhes,  7  H.  129. 

8.  Control  over  process.  Any  court  from 
which  an  execution  emanates  against  an  ad- 
ministrator, has  power  to  stay  it,  upon  the 
estate  being  declared  insolvcLt  by  the  Pro- 
bate Court;  Parker  v.  Whiting,  6  H.  352. 

9.  Control  over  its  judgments.  As  a  gen- 
eral rule,  a  court  has  control  over  its  judaic* 
ments  or  decrees,  daring  the  term  at  which 
they  are  rendered,  but  after  that  term,  its 
power  over  decided  cases  is  gone ;  Sagory  v. 
Bayless,  13  S.  &  M.  153. 

10.  Cause  taken  under  advisement.  When 
a  judge  takes  a  cause  under  advisement,  to  be 
determined  in  vacation,  under  the  provision 
of  the  statute  allowing  that  to  be  done,  that 
fact  should  be  noted  on  the  minutes  of  the 
term  at  which  it  is  taken  ;  otherwise  he  will 
have  no  authority  to  make  a  decision  in  vaca- 
tion ;  Ross  V.  Gary,  7  H .  47. 

W.  Spirit  of  courts.  The  whole  spirit  of 
modern  jurisprudence  is  directed  to  prevent 
substantial  justice  from  being  defeated  by  an 
adherence  to  technical  forms,  and  this  tenden- 
cy is  wholesome  and  wise,  and  should  be  fos- 
tered by  the  courts ;  Hewett  v.  Cobb,  40  M. 
61. 

12.  Decision  of  court  in  lieu  of  a  jury. 
If  an  issue  of  fact  is  by  agreement  submitted 
to  a  probate  judge,  "in  lieu"  of  a  jury,  the 
decision  of  the  judge  will  have  the  same  force 
and  weight  as  if  rendered  by  a  jury ;  Kelly  v. 
Miller,  10  G.  17.    See  Judge. 

1.  Breach  of.  A  covenant  not  to  set  np, 
or  cause  to  be  set  up,  a  printing  press  in 
opposition  to  the  covenantee,  and  in  the  same 
town,  is  broken  when  a  new  press  is  estab- 
lished by  another,  the  covenantor  managing 
it,  and  receiving  for  compensation  a  part  of 
the  profits ;  Anderson  v.  Falconer,  1  G.  145. 

2.  Same :  How  long  binding.  But  such  a 
contract  is  binding  only  so  Long  as  the  cove- 
nantee continues  the  business  in  that  town, 
and  ceases  with  his  death  or  retirement  from 
business ;  lb. 

3.  Covenant  to  repair.  A  covenant  by  a 
lessee  to  return  the  premises  in  good  repair, 
is  a  covenant  to  rebuild  in  case  they  are  de- 
stroyed by  fire; ^fefcy  v.  BQlups,  6  G.  618. 

3a.  Covenant  to  stand  seized.  Past  ser* 
vices,  gratuitously  rendered  by  the  cove- 
nantee, and  which  are  to  be  conUnned  during 
the  life  of  the  covenantor,  are  a  sufficient  con- 
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sideratioD  for  a  c(^venant  to  stand  seized  be- 
tween strangers  in  blood ;  Exum  v.  Canty,  5 
G.  033. 

See  Mutual  and  Depkndent  and  Inde- 
PKNDENT  Covenants,  and  Vendor  and  Ven- 
dee, sab-division  Covenants  for  Title,  217, 
ti  seq. ;  and  Deed,  sub-division  Warranty, 
88a,  et  seq. 

For  this  title  see  end  of  Digest. 

See  UsAOB. 

1.  As  to  credit.  It  is  competent  to  show 
by  the  cnstom  of  merchants  that,  when  cash 
is  not  paid  for  goods,  the  sale  is  on  the  cas- 
tomarj  credit ;  Effinger  v.  Henderson^  4  G. 

2.  75  local.  A  particular  custom  of  mer- 
chants only  affects  contracts  made  in  that 
locality  where  it  is  shown  to  exist ;  Allen  v. 
Lyles.  6  G.  513. 

3.  Proof  of.  To  prove  or  disprove  a  par- 
ticular custom  in  one  city,  it  is  incompetent 
to  show  that  it  exists  or  does  not  exist  in 
other  cities ;  the  proof  must  be  confined  to  the 
particular  place  where  the  transaction  to 
be  affected  by  it  took  place  ;  lb. 

4.  Same.  Customs  and  usages  must  be 
proven  by  evidence  of  facts  (and  not  by  mere 
speculative  opinions)  and  by  witnesses  who 
have  had  frequent  and  actaal  experience  of 
the  custom  or  usage  about  which  they  testfy ; 
Ih. 

5.  Character  of  valid  custom.  A  custom 
is  inadmissible  to  explain  a  transaction,  unless 
it  be  shown  that  it  is  established,  existing  at 
the  time  and  place  of  the  transaction,  and 
known  to  the  parties;  it  must  also  be  certain, 
uniform,  reasonable,  and  not  contrary  to  law ; 
Shackelford  v.  N.  0.  J  Sf  G.  N.  R.  R.  Co.,  8 
G.  202. 

6.  As  to  damcLge  to  goods.  It  is  compe- 
tent to  prove  the  custom  of  merchants,  by 
which  when  goods  are  damaged  over  a  cer- 
tain per  cent  of  their  value,  they  are  to  be 
sold  at  auction  by  the  underwriter,  and  that 
the  sale,  and  not  the  estimate  of  the  appraisers, 
is  the  criterion  of  the  damage ;  Stanton  v. 
NaJichez  Ins.  Co.,  5  H.  744. 

7.  As  to  custom  of  banks,  see  Bills  of  Ex- 
change, &c.,  29a,  39  to  40a- 


See  Husband  and  Wife,  26  to  31. 

1.  Title  of  the  land.  Possession  of  land 
ander  color  of  title  is  prima  fxcie  sufficient 
evidence  of  title,  to  enable  the  possessor  to 
recover  the  statutory  penalty  for  cutting 
trees  on  it ;  'Ware  v.  CoUins,  6  G.  223. 

2.  Form  of  action  for.  Debt  and  not 
trespass  is  ine  proper  remedy  to  recover 
that  penalty;  Elder  v.  Hitzheim,  6  G.  231. 


3.  Same.  Counts  in  debt  for  the  statutory 
damages  and  in  trespass  cannot  be  joined ; 
lb.;  Exum  v.  Drister,  6  G.  391. 

See  also  Trespass. 

I.  Liquidated  damages z 

II.  Dama£e8  in  detinue,  trespass,  trover 3 

III.  **                 "         false  warranty  of  title jo 

IV.  **  **         appropriation    of    private 

property  to  public  use...  :c<r 

V.  Mitigation  and  aggravation  of  damages it 

VI.  Punitory  damages 15 

VII.  Miscellaneous. 23 

I.  Liqnidated  Damages. 

1.  Wlien  liquidated  damages  may  be  agreed 
on.  An  agreement  for  liquidated  damages  for 
the  non-performance  of  covenants  of  an  un- 
certain nature  and  amount,  may  be  enforced 
for  the  amount  of  the  damages  agreed  on,  but 
it  cannot  when  the  covenant  is  fixed  and  cer- 
tain in  amount;  and  if  there  be  mutual  cove- 
nants for  stipulated  damages,  and  one  be  bad 
because  it  is  for  a  certain  and  fixed  amount  the 
other,  though  uncertain  in  amount,  will  be 
bad  also,  for  if  not  obligatory  on  one  party,  it 
will  not  be  obligatory  on  the  other  party ; 
Bright  v.  Rowland,  3  H.  398. 

2.  Same :  Not  good  where  the  breach  is 
non-payment  of  money.  Thus  if  the  cove- 
nant be  to  pay  a  sum  as  liquidated  damages 
for  the  failure  of  the  promisor  or  another  to 
pay  a  certain  amount  of  money  by  a  day 
named,  it  will  not  be  good.  The  covenantee 
can  recover  only  the  amount  due  and  interest ; 
Bright  v.  Rowland,  supra:  Hughes  v. Fisher, 
W.  516. 

n.  Damages  in  Detinne,  Tiespass, 
Trover,  &c. 

3.  In  detinue  for  a  slave.  The  descriplio 
ret.  in  an  action  of  detinue  for  a  slave,  has 
always  been  deemed  sufficient  to  warrant  the 
jur^  in  assessing  some  value,  and  it  is  imma- 
terial how  much  is  allowed,  if  the  defendant 
has  it  in  his  power  to  deliver  the  slave  iu 
satisfaction  of  the  assessment;  Jennings  v. 
Gibson,  W.  234. 

4.  Rule  when  taking,  Sfc,  is  without  fraud. 
In  action  for  taking,  detaining  and  converting 
personal  property,  when  the  taking,  &c.,  is 
unaccompanied  by  circumstances  of  fraud, 
malice,  oppression  or  wilful  wrong,  the  meas- 
ure of  the  damages  is  the  value  of  the  prop- 
erty at  the  time  of  the  taking,  detention  or 
conversion,  with  interest  thereon  to  the  time 
of  the  trial ;  and  this  is  a  rule  of  law  for  the 
court,  about  which  the  jury  have  no  discre- 
tion; Whitfield  V.  Whitfield,  40  M.  352; 
Briscoe  v.  McElween,  43  M.  556;  Jamison 
V.  Moon,  43  M.  598. 

5.  Same :  Where  there  is  fraud,  malice,  ^c. 
When  the  trespass,  detention  or  conversion  is 
attended  by  circumstances  of  malice,  fraud, 
oppression  or  wilful  wrong,  the  law  abandons 
the  rule  of  compensation  in  a  legal  sense,  and 
the  measure  of  aamages  becomes  a  matter  for 
the  consideration  of  the  jury,  guided  by  the 
evidence  before  them,  and  under  this  rule  may 
be  embraced  the  following : 
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1.  All  cases  where  the  original  act  was 
wilfal  and  wrongful. 

2.  Where  the  original  act  was  bona  fide, 
but  the  subsequent  detention,  sale  or  other 
disposition  of  the  property  after  a  knowl- 
edge of  the  plaintiff's  claim,  was  wilful  or  in- 
jurious. 

3.  Where  the  defendant  took  the  property 
and  disposed  of  it  for  a  sum  greater  than  the 
market  price  in  ignorance  of  the  plaintiff's 
rights,  and  he  seeks  to  retain  the  difference  be- 
tween his  sale  and  the  market  price,  as  a 
speculation  resulting  from  his  unintentional 
wrong. 

4.  Where  the  property  in  controversy  has 
some  peculiar  value  to  the  plaintiff,  and  is 
wilfully  withheld  from  the  rightful  owner ; 
or  where  he  has  been  deprived  thereof  by  the 
wilful  and  wrongful  act  of  the  defendant.  In 
all  these  cases  it  is  the  peculiar  province  of 
the  jury  to  find  such  additional  aamnges  as 
in   their   judgment  is    right  ;    Wfiitfie'd  v. 

mitffiddAO  M.  352;  S.  C.,44  M.254;  S.  P., 
Jamison  v.  Moon,  43  M.  598. 

6.  Application  of  these  rules  to  detinue 
and  replevin.  In  applying  the  above  rules 
to  actions  of  replevin  and  detinue  where  a 
return  of  the  specific  property  is  adjudged, 
the  circumstances  of  malice  fraud  and  oppres- 

ion  will  be  considered  and  compensated  for 
in  that  part  of  the  verdict  which  allows  dam- 
ages for  the  detention  or  taking ;  Whitfield 
V.  Whitfield,  supra. 

7.  Where  there  is  a  sale.  Where  there  fs 
a  sale  of  a  chattel,  and  a  failure  to  deliver  it 
according  to  contract,  the  damages  recovera- 
ble will  be  the  market  price  on  the  day  the 
delivery  was  to  be  made,  and  interest  from 
then  till  the  trial,  and  not  the  highest  market 
price  between  that  day  and  the  trial.  And 
this  is  the  rule  though  the  price  be  paid  in 
advance ;  Bickell  v.  Colton,  41  M.  368.  But 
where  defendant  agreed  to  gin  and  bale  de- 
fendant's cotton  for  one-third  of  it,  and  under 
this  contract  he  got  possession  of  it  and  con- 
verted it  to  his  own  use,  without  complying 
with  his  contract,  he  was  held  liable  for  the 
highest  market  price  of  the  cotton  between 
the  conversion  and  the  trial ;  Fulton  v.  Wood^ 
man,  40  M.  593. 

8.  Trover.  In  trover  the  measure  of  the 
damages  is  the  value  of  the  thing  on  the  day 
of  conversion,  and  interest  to  the  trial ;  Hinds 
V.  Terry.  W.  80 ;  but  in  Texada  v.  Camp. 
W.  150,  the  yearly  value  of  a  slave  converted, 
instead  of  interest,  was  allowed. 

9  LAahility  of  party  r**fuHng  to  deliver 
property  for  its  subsequent  loss.  Where  a 
party  without  just  claim  or  interest  wrong- 
fully detains  the  property  of  another  after 
due  demand,  he  is  liable  for  a  loss  of  the 
property  occurring,  after  the  demand,  from 
accident  or  casualtv ;  but  this  rule  does  not 
apply  where  the  defendant  in  a  chancery  suit 
having  an  interest  in  the  property  retains  it 
during  the  litigation,  under  a  bond  to  have 
it  forthcoming  to  abide  the  judgment  of  the 
court;  and  this  though  he  resists  the  plain- 
tiff's claim,  which,  however,  is  not  a  title  to 
the  property,  but  a  mere  right  to  subject  it 


to  his  debt ;  Trotter  v.  Mhite.  4  C.  88.  In 
such  a  case  the  possession  by  the  defendant 
under  the  bond,  will  be  merely  a  legal  custody, 
and  will  impose  on  him  the  same  respon- 
sibility, as  a  sheriff  would  have  incurred  if  he 
had  been  in  possession  by  virtue  of  legal  pro- 
cess; lb. 

9a.  Damages  in  detinue;  Loss  o^  the  prop- 
erty. The  rule  seems  to  be  settled,  that  m 
detinue  the  defendant  may  plead  puis  dar- 
ein  continuance,  the  destruction  of  the  prop- 
erty, and  if  it  be  sustained  there  will  be  no 
assessment  of  it  in  the  verdict ;  but  the  plain- 
tiff shall  have  judgment  for  the  damages  aris- 
ing from  the  wrongful  detention  only.  If  the 
destruction  happened  whilst  in  defendant's 
possession  and  without  his  fault,  no  part 
of  the  value  of  the  property  should  be  inclu- 
ded by  the  jury  in  the  verdict  in  their  esti- 
mate of  damages;  but  such  value  may  be  in- 
cluded, if  the  destruction  resulted  from  ill  treat- 
ment, fault  or  neglect  of  defendant  Damages 
for  the  destruction  may  be  recovered  in  the 
amount  assessed  for  the  wrongful  detention ; 
Whitfield  V.  Whitfield,  44  M.  264. 

See  Detinue,  13.  • 

96.  Compensatory  damages  for  injuries  to 
persons.  In  estimating  compensatory  damages 
Tor  injuries  to  the  person,  the  jury  may  take 
into  consideration,  loss  of  time,  pecuniary  ex- 
pense, bodily  pain,  any  incurable  hurt,  ex- 
penses of  cure,  and  mental  suffering  caused 
by  the  injury ;  also  future  damages  for  loss 
of  health,  time  and  use  of  limbs,  bodily  pain 
and  suffering,  and  mental  suffering ;  M.  ^  C. 
R.  R.  Co.  V.  Whitfield,  44  M.  446. 

in.  For  FalBC  Warranty  of  Title. 

10.  Warranty  of  personalty.  Where  the 
vendee  of  personalty  loses  it  by  paramount 
title  which  authorizes  a  recovery  of  damages 
from  him  for  its  detention,  the  rule  of  dam- 
ages for  the  breach  of  the  warranty  of  title, 
is  the  purchase  money  and  interest ;  Bozman 
V.  Brower,  6  H.  43 ;  Noel  v.  Wheatly,  1  G. 
181.  But  if  the  property  be  lost  in  virtue  of 
a  sale  under  an  execution  having  a  lien  on  it 
prior  to  the  sale,  the  damages  will  be  the  value 
of  the  property  at  the  time  of  the  sale  ;  Boz* 
man  v.  Broion,  supra. 

10a.  Warranty  of  title  to  land.  The  mea- 
sure of  damages  for  a  breach  of  the  warranty 
of  title  to  land,  is  the  purchase  money  anS 
interest ;  the  vendor  cannot  recover  for  the 
loss  of  a  good  bargain  ;  Phipps  v.  Taipley.  2 
G.  433  ;  Hemdon  v.  Harrisson,  5  G.  486.  And 
the  rule  is  the  same,  where  the  sale  is  by  title 
bond,  and  the  vendor  refuses  to  convey  ;  Ifar^ 
risson  v.  Herdon,  supra. 

106.  Vendee  may  tender  notes  for  purchase 
money  in  satisfaction  of  breach  of  bond  to 
convey.  Where  a  vendee  in  a  title  bond,  upon 
a  tender  of  the  purchase  money,  and  a  de- 
mand for  a  deed,  which  is  refused,  elects  to 
cancel  the  contract,  he  can,  as  general  rule, 
recover  nothing  from  the  vendor,  if  the  latter 
offer  to  return  the  notes  for  the  purchase 
money  before  suit  is  brought,  and  also  bring 
them  into  court  at  the  trial,  and  tender  them 
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in  flatisfactioD    of   tbe    plaintifTs    demand; 
Beindon  r.  Barrtsson,  5  &.  486. 


IT.  Appropriation  of  PnTate  Property  to 
Fnblio  Use. 
10c.  Fhr  (he  damaqes,  a  party  is  entitled 
to  for  such  appro]priattonfiai*d  the  general 
nuM  on  this  subject.  See  Constitutional 
Law,  22,  24  to  31a. 

V.  Mitigation  and  AggraTation  of  Damages. 

See  Slander,  ll.et  seq, 
11.  Mitigation  hy  punishment  in  a  crtmi- 
ftal proceeding.  It  is  not  a  matter  in  mitiga- 
tion of  damages  in  an  action  of  assault  and 
^tery,  that  the  defendant  has  been  indicted 
and  panisbed  for  the  same  act.  The  action 
18  for  civil  redress,  and  the  indictment  is  for 
theTindication  of  the  public  justice,  and  the 
one  has  no  dependence  on,  or  connection  with 
the  other;  Wheatly  v.  Thorn,  1  C.  62. 

12.  Mitigation:  By  new  employment 
When  a  laborer  has  been  prevented  from 
^»n^  out  his  contract  by  the  fault  of  the 
employer,  it  is  no  defence  to  his  action  for 
damages,  that  he  could  have  gotten  similar 
employment  at  the  same  price,  during  the 
remainder  o^  the  time ;  this  is  but  in  mitiga- 
tion of  the  damages  ;  Armfield  v.  Nash,  2  G. 
361.    See  pofft,  26. 

13.  Aggravation :  Malice,  Damages  in  an 
acUou  of  trespass  may  be  increased  by  proof, 
that  the  trespass  was  done  with  malice ; 
WiMaatns  v.  Newberry,  3  G.  256. 

^*»  Plea  of  justification  in  slander,  matter 

^^9^avatton.  Whenjusti6cation  is  pleaded 

^Xftough  the  plea  be  adjudged  bad,  and  the 

tj^al  \8  on  the  plea  of  the  statute  of  limi- 

^^^8),  the  plaintiff  may  prove  his  good 

^aracter  in   aggravation  of  the  damages. 

^nether  a  different  rule  would  prevail  when 

J°,^,  general  issue  alone  is  pleaded ;  Qucere  f 

This  principle  was  applied  where  the  slander- 

Ons  words  were   **  that  plaintiff  had  negro 

blood  in  his  veins ;"   Scott  v.  Peebles,  2  S.  A 

M.  546. 

TI.  Exemplary  Damages. 

See  Railways,  50  to  57. 

15.  Against  common  carrier  of  passengers. 
In  an  action  against  a  railway  company  by 
a  passenger,  to  recover  damages  on  account 
of  the  company's  agent  having  conveyed  the 
^plaintiff  to  a  point  beyond  the  place  of  his 
destination,  and  then  compelling  nim  to  leave 
the  cars  against  his  remonstrance,  and  oon- 
trary  to  his  request,  the  jury  are  authorized 
in  assessing  damages,  to  allow  not  only  com- 
pensation  for  the  injury,  but  to  inflict  punish- 
ment  on  the  defendant  for  his  disregard  of 
public  duty ;  N  0.  J.  j-  G,  N  R,  R.  Co,  v. 
Hurst,  7  G.  660.  And  the  rule  is  the  same 
'when  the  action  is  against  a  common  carrier, 
for  his  refusal  to  stop  at  a  designated  point 
to  take  in  passengers,  according  to  his  previ- 
OU8  public  notice;  Heim  y.McCaughan,  3 
G.  17 ;  see  also  M.  ^  C.  R.  R,  Co.  v.  Whit- 
field,  digested  in  44  and  57 »  Railways. 


15a.  Rule:  Instructions.  In  an  action 
against  a  railway  company  for  an  injury  to  a 
passenger,  the  following  instruction  was 
given :  "  In  all  actions  against  common  carriers, 
the  jury  in  their  discretion  are  to  weigh  all 
the  circumstances  of  the  case,  and  are  au- 
thorized to  find  exemplary  damages  when  they 
consider  the  personal  wrong  and  injury  of 
such  a  character  as  in  their  judgment  to  call 
for  the  imposition  of  exemplary  damages :" 
Held,  that  the.  instruction  was  improper  in 
not  stating  the  rules  of  law  to  the  jury, 
which  are  necessary,  as  guides  in  enabling 
them  to  determine  what  are  the  circumstan- 
ces under  which  the  law  allows  the  infliction 
of  exemplary  damages ;  M.  ^  C.  R.  R.  Co,  v. 
Whitfield,  44  M.  466. 

15&.  Same,  The  following  instruction  was 
refused :    **  Even    though    the   jury  believe 

Elaintiff  was  without  fault,  Ac,  jet  if  they 
elieve  from  the  evidence  there  was  no  reck- 
lessness wantonness,  wilfulness,  or  malice  on 
the  part  of  the  defendant  or  their  agent,  the 
Jury  cannot  find  exemplary  damages:*'  Beld, 
it  was  properly  refused,  because  it  is  only  a 
partial  statement  of  the  rules  in  reference  to 
the  allowance  of  exemplary  damages ;  Jb. 

16.  In  actions  of  trespass  to  the  person  and 
injury  to  character.  In  actions  of  trespass 
for  injuries  to  tbe  person  or  character,  a  jury 
is  not  restricted  to  merely  compensatory 
damages,  but  may  give  a  further  sum  by  way 
of  punishment  to  the  defendant,  and  to  operate 
by  way  of  example  and  as  a  warning  to 
others ;  BeU  v.  Morrisson,  5  C.  68. 

17.  In  trespass  to  property,  A  railroad 
company  is  liable  for  exemplary  damages,  if 
it  appear  that  its  agent,  acting  either  with 
gross  negligence,  or  wanton  and  wilful  mis- 
chief, destroys  the  property  of  another,  de- 
pasturing on  its  track ;  Vicksburg  j-  Jackson 
Railway  Co.  v.  Patten,  2  G.  156. 

18.  May  include  plaintiff* s  cost  of  litiga- 
tion. In  cases  proper  for  the  allowance  of 
exemplary  damages,  the  jury  may  include  in 
the  allowance  the  probable  costs  and  ex- 
penses to  which  the  plaintiff  has  been  sub- 
jected,  in  order  to  obtain  redress  for  the  de- 
fendant's wrongful  act ;  N.  0,  J.  J-  O.  N,  R, 
R.  Co,  V.  AllbriUon,  9  G.  242. 

19.  Wealth  of  defendant  taken  into  con- 
tdderaiion.  As  exemplary  damages  are  al- 
lowed in  the  way  of  punishment  to  the  defend- 
ant, for  his  wrongful  act,  and  as  such  punish- 
ment would  be  unequal  if  the  same  sum  were 
imposed  on  a  poor  and  on  a  rich  man,  for  the 
same  offence,  since  what  would  ruin  the  for- 
mer would  be  a  matter  of  no  consequence  to, 
and  therefore  no  punishment  of,  the  latter,  it 
is  proper  in  that  class  of  cases  to  allow  evi- 
dence to  go  to  the  jury  of  the  wealth  of 
the  defendant;  Bdl  v.  Morrisson  5  0.68; 
N.  0.  J.  Sr  C.  O.  N.  R.  Co.  V.  Hurst,  7 
G.  660. 

20.  When  not  allowed  against  common 
carrier.  Punitory  damages  are  not  allowed 
as  a  matter  of  course,  against  a  common  car- 
rier for  every  breach  of  duty,  with  reference 
to  a  passenger.  The  law  never  imposes  it  as 
a  duty  on  the  jury  to  allow  them  in  any  case, 
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but  leaves  it  to  their  discretion  to  aHow  them 
in  proper  cases,  or  not,  as  they  see  proper. 
The  jury  would  not  be  authorized  to  allow 
them  when  i\m  neglect  of  duty  was  slight 
and  was  unattended  by  circumstances  of  in- 
sult, aggravation  of  feelings,  or  injury  to  the 
person  or  property,  or  mental  or  bodily  suf- 
fering ;  Southern  R.  R,  Co.  v.  Kendricky  40 
M.  374;  if.  §•  C.  R.  R.  Co.  v.  Whitfield,  44 
M.  466. 

21.  Liability  of  pnncipcd  in  exemplary 
damages  for  acts  of  agent.  The  principal, 
on  grounds  of  public  policy,  is  held  civilly 
liable  for  the  acts,  torts,  misfeasances,  and 
non-feasances  of  the  agent,  committed  in  the 
scope  of  his  employment,  to  the  same  extent 
in  every  respect  as  if  done  by  himself;  and 
hence  the  principal  is  liable  to  be  punished 
by  the  infliction  of  exemplary  damages  for 
the  tort  of  the  agent,  in  a  case  where,  if  the 
act  had  been  done  by  the  principal,  he  would 
have  been  liable ;  AT.  0.  J,  ^  G.  N,  R.  R, 
Co  v.  Bailey,  40  M.  393 ;  S.  P.,  Vickf^burg  fr 
J.  R.  R.  Co.  V.  Patton,  2  G.  156 ;  N.  0,  J. 
Sc  G.  N.  R.  R.  Co.  V.  Albritton,  9  G.  242 ; 
Same  v.  Hurst,  7  G.  660.  And  in  an  action 
for  the  tort  of  the  agent,  the  plaintiff  may 
show  that  the  agent  was  reckless  and  untrust- 
worthy; Vicksburg  ^  Jackson  R.  R.  Co. 
V.  Patton,  supra. 

See  Principal  and  Aornt,  31  to  38. 
.  22.  ^^0  triirl  in  case  of.  In  actions 
soOindfng  in  damages,  where  the  law  furnishes 
no  legal  rule  of  measurement,  save  the  discre- 
tion of  the  jury,  upon  the  evidence  before 
them,  courts  will  not  disturb  the  verdict 
on  the  ground  of  excessive  damages,  unless 
the  verdict  be  so  flagrantly  improper  as  to 
evince  passion,  prejudice,  or  corruption  in  the 
jury.  And  in  tnis  case,  where  the  jury  gave 
damages  to  the  amount  of  $4,500  on  account 
of  defendant's  carrying  the  plaintiff  four 
hundred  yards  beyond  the  station  at  which 
they  had  agreed  to  put  him  off,  and  then  com- 
pelling him  to  leave  the  cars  against  his  re- 
monstrance, and  contrary  to  his  request  that 
the  cars  should  be  backed  to  the  station,  the 
High  Court  express  their  regret  that  the  jury 
had  not  acted  with  more  leniency,  but  de- 
clined to  disturb  the  verdict ;  N.  0.  J.  &-  G. 
N.  R.  R.  Co.  V.  Hurst,  7  G.  660;  S.  P.,  M.  ^ 
C.  R.  R.  Co.  V.  Whitfield.  44  M.  466 ; ' N.  0. 
J.  §•  G.  N.  R.  R.  Co.  V.  Statham,  42  M.  607. 

{See  New  Trial,  32,  et  seq. 

Vn.  KiBoellaneous. 

23.  Liability  on  account  of  negligence.  It 
is  not  every  negligence  on  the  part  of  the  de- 
fendant which  will  render  him  liable  for  dam- 
ages. Thoufl^h  he  were  guilty  of  negligence, 
yet  if  the  plaintiff,  by  tne  use  of  ordinary 
prudence,  might  have  avoided  the  conse- 
quences  of  the  defendant's  negligence,  he  is 
the  author  of  his  own  injury,  and  not  entitled 
to  recover  therefor ;  Dix  v.  Broivn,  41  M. 
131. 

24.  Same:  Case  in  judgment.  The  defend- 
ant, a  steamboat  owner,  took  the  plaintiff's 
flat-boat,  loaded  with  wood,  and  lying  at  his 


wood. yard  on  the  Mississippi  river,  and  towed 
it  up  the  river,  with  the  view  of  taking  on  the 
wood,  as  they  were  proceeding  up  the  river— 
the  defendant  being  in  possession  of  the  flat, 
and  consenting  thereto.  The  defendant  took 
a  part  of  the  wood,  but  not  as  much  as  was 
agreed  on.  leaving  wood  in  the  flat,  which  ob- 
structed the  working  of  the  oars,  and  in  this 
condition  it  was  questionable  whether  the 
plaintiff  could  manage  the  flat  in  the  current, 
so  as  to  float  it  back  to  his  landing.    The 

Elaintiff  made  no  effort  to  reland  the  flat  at 
is  landing,  but  suffered  it  to  drift  a  mile 
below,  and  in  a  few  days  thereafter  the  de- 
fendant's a^ent  caused  the  flat  to  be  towed 
and  landed  just  above  plaintiff's  landing,  and 
on  the  same  side  of  the  river,  where  it  could 
easily  be  floated  back  to  the  landing;  and 
the  agent  notified  plaintiff  of  what  he  had 
done;  but  the  plaintiff  refused  to  have  any- 
thing to  do  with  the  flat,  and  suffered  it  to  be 
lost,  and  sued  defendant  for  its  value :  Held, 
that  if  the  act  of  the  defendant  in  turning 
loose  the  flat  without  removing  all  the  wood 
was  wrongful,  still  it  was  the  duty  of  the 
plaintiff  to  use  ordinary  care  to  reland  it,  as 
It  floated  down  the  current ;  and  if  by  this 
care  he  could  have  done  so,  he  was  entitled 
to  no  damages ;  and  if  by  ordinary  care  he 
could  not  have  relanded  the  flat  at  his  landing, 
it  was  then  his  duty  to  have  caused  it  to  1^ 
towed  from  the  place  where  it  was  lodged ; 
and,  in  that  event,  he  would  have  been  entitled 
to  recover  cost  of  doing  so.  That  he  had 
no  right  to  abandon  the  flat,  upon  defendant's 
wrongful  act,  without  using  ordinary  care  to 
preserve  it ;  and  that  the  loss  of  the  flat., 
under  the  circumstances,  was  his  own  fault, 
and  he  could  not  recover  for  his  own  wrong; 

24a.  Same.  That  in  the  above  case  the  de- 
fendant was  never  out  of  possession  of  his 
flat,  and  that  the  rules  of  law  applicable 
to  a  case  where  the  defendant  takes  property 
from  the  possession  of  defendant,  do  not  ap- 
ply; lb. 

25.  Mutual  fault.  Though  there  be  negli- 
gence or  fault  on  the  part  of  the  plaintiff  re- 
motely connected  with  the  injury,  yet  if  the 
defendant's  fault  or  negligence  be  the  imme- 
diate and  proximate  cause  of  the  injury,  the 
plaintiff  may  maintain  his  action  for  damages ; 
Vicksburg  Sf  Jackson  R.  R.  Co.  v.  Patton, 
2  G.  156  ;  S.  P.,  M.  ^  C.  R.  R.  Co.  v.  Whit- 
field,  44  M.  466. 

26.  For  breach  of  contract  with  laborer. 
The  damages  which  a  laborer  employed  for  a 
specified  time  is  entitled  to  for  being  dis- 
charged before  his  time  has  expired,  and 
thereby  prevented  from  performing  his  con- 
tract, are  not  the  full  wages  for  the  specified 
time,  but  the  difference  between  the  wages 
and  what  he  could  have  made  in  some  suita- 
ble employment  by  the  use  of  reasonable  dili- 
gence.  And  if  he  failed  to  obtain  employment, 
he  must  show  that  he  used  diligence  in  seeking 
it,  in  order  to  entitle  him  to  recover  full  wages ; 
Hunt  V.  Crane,  4  G.  669.    See  ante,  11. 

26a.  Damages,  when  performance  pre-- 
vented.  The  rule,  where  one  party  is  prevented 
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from  pertormiDg  bis  contract,  is  not  tliat  the 
hindered  party   can    recover    the   contract 
price  withdot  having  done  or  performed  Ibe 
conaideration  therefor.    The  rule  is  that  the 
jast  rig-hts  of  the  party  hindered  are  satisfied 
when  he  is  recompensed  for  the  part  he  hae 
performed,  and  for  his  actnal  loss  in  respect 
to  the  other  part  oDperformed.    Thns,  where 
a  merchant  employed  an  auctioneer  to  sell 
1^0,000  worth  of  poods,  and  promised  him 
^  per  cent,  commission  therefor,  and  tt&e  sale 
*as  stopped   by  the  merchant  after   $5CK) 
vorlh  was  sold,  the  auctioneer  is  not  enti- 
tled to  recover  the  5  per  cent  on  the  $20,000, 
hot  only  the  commission  on  the  amount  ac- 
taa/iy  sold,  and   such  farther  specific  dam- 
i^es,  as  the  auctioneer  could  prove  be  suf- 
fered by  the  non-performance;  FrUdlcmder 
^'P^K  43  M.  111. 
See  CoMTRArxa,  65,  67,  71  to  77. 

27.  Oosts:  Considered  as  damages.  The 
C08tfl  paid  by  a  party  are  usually  considered 
as  a  part  of  the  damages  occasioned  by  a 
suit,  bat  a  covenant  to  pay  the  damages  oc- 
caaioned  by  a  suit,  to  be  assessed  by  a  jury, 
will  not  include  the  costs,  as  they  are  never 
assessed  by  a  jury,  but  taxed  by  the  clerk  ; 
iSayden  v.  Mar^all,  8  S.  &  M.  489. 

28.  JRarol  contract  for  the  sale  of  land. 
The  vendee  in  a  parol  contract  for  the  sale 
^k  ^^'  ^  *^®  vendor  refuse  to  consummate 
the  barnhi,  may  recover  damages  from  the 
veudor  for  his  trouble,  expense,  loss  of  time, 
»c.,  inoQrred  on  the  faith  of  the  agreement, 
out  nothing  for  the  loss  of  the  bargain ;  Welch 
^•Uiwifon,  3  G.  170. 

29.  On  injunction  bond.  Where  an  injunc- 
tion bond  18  given  to  restrain  the  sale  of 
realty,  conveyed  in  a  deed  in  trust,  on  disso- 
t\^  of  the  injunction,  the  damages  entitled 
JO  »)e  recovered  is  the  depreciation  in  the  cash 
i  ♦v^^  *^®  '*°^  between  the  date  of  grant- 
ing injunction  and  its  dissolution,  and 
o^^JJ^t    on    such   depreciation ;    Ruhon  v. 


*<*n,  3  0.  253. 

V^raon  illegally  restrained  from  taking 
p0^e%%ion  of  a  larm  from  March  till  Sep  tern- 
O^tt  ^  ^^^  restricted  in  a  suit  on  the  injunc- 
^J^  bond,  to  proof  of  the  value  of  the  mere 
^ge  of  the  farm  during  that  time,  but  may 
recover  for  loss  of  crops  ;  Fleming  v.  Baily, 
U  M.  132, 

Counsel  fees  necessary  to  dissolving  the 
injunction,  and  other  costs,  are  recoverable ; 
Baggett  v.  Beard,  43  M.  120. 

30.  Damages  on  attachment  bond, '.  Where 
an  attachment  was  levied  on  cotton  which 
depreciated  in  value,  after  seizure  and  before 
the  quashal  of  the  attachment,  the  jury  are 
to  allow  the  amount  of  the  depreciation  as 
damages.  In  trying  an  issae  on  the  plea  of 
abatement,  the  jury  have  as  large  a  scope,  ^s 
in  trving  an  issue  in  a  suit  on  the  attachment 
bond;  Fleming  v.  Baily,  44  M.  182. 

31.  Generauyfor  breacli  of  contract  The 
^neral  rule  as  to  the  measure  of  damages, 
m  actions  ex  contractu,  is  the  actual  damages 
reaolting  from  the  brecu^h  of  the  contract ;  if 
for  the  payment  of  monej,  then  the  principal 
Bum  and  legal  interest;  if  for  nonrdelivery  of 


property,  then  its  value  at  the  time  and  place 
of  delivery,  and  interest ;  if,  for  the  price  of 
property  sold,  with  no  special  agreement  as 
to  price,  then  its  market  value  and  interest; 
Jamison  v.  Moon,  43  M.  698. 

32.  Mutual  fault.  Where  the  plaintiff  has 
been  guilty  of  negltgence  which  contributed 
to  the  injury,  he  is  not  entitled  to  recover ; 
M.  §•  a  R,  R,  Co,  V.  Whitfield,  44  M.  466. 
Sed.  vide  ante,  25. 

33.  Negligence  a  question  for  the  jury.  The 
question  of  whether  the  defendant  has  been 
guilty  of  such  negligence  as  to  make  him 
liable,  is  a  question  of  fact  for  the  jury,  to  be 
decided  under  instructions  from  the  court;  76. 

34.  Excess  of  damages  remitted.  When 
the  judgment  by  default  is  for  too  much,  the 
excess  may  be  remitted ;  BrecJc  v.  Smithf  44 
M.  690. 

1.  Artide  14  of  the  treaty.  The  14th 
article  of  the  treaty  between  the  Choctaw 
Indians  and  the  United  States,  concluded 
28th  September,  1830,  at  Dancing  Rabbit 
Creek,  is  as  follows :  "  Each  Choctaw  head 
of  a  family  being  desirous  to  remain  and  be- 
come a  citizen  of  the  States,  shall  be  per- 
mitted to  do  so,  by  signifying  his  intention  to 
the  agent  within  six  months  from  the  ratifi- 
cation of  this  treaty,  and  he  or  she  shall 
thereupon  be  entitled  to  a  reservation  of  six 
hundred  and  forty  acres  of  land,  to  be 
bounded  by  sectional  lines  of  survey  ;  and  in 
like  manner  shall  be  entitled  to  one-half  that 
quantity  for  each  unmarried  child  which  is 
living  with  him,  over  ten  years  of  age ;  and 
a  quarter  section  to  such  child  as  may  be 
nnder  ten  years  of  age,  to  adjoin  the  location 
of  the  parent.  If  they  reside  upon  said 
lands  for  five  years  after  the  ratification  of 
this  treaty,  in  that  case  a  grant  in  fee  simple 
shall  issue;  said  reservations  shall  include 
the  present  improvement  of  the  head  of  the 
family,  or  a  portion  of  it.  Persons  who 
claim  under  this  article  shall  not  lose  the 
privilege  of  a  Choctaw  citizen,  but  if  they 
ever  remove  are  not  entitled  to  any  portion 
of  the  Choctaw  annuity.'* 

2.  Title  of  reservees :  Case  in  judgment, 
Hugh  Foster,  a  half-breed  Indian,  and  the 
head  of  a  family,  claimed  two  sections  of 
land  under  this  article.  And  his  application 
was  based  on  the  following  facts : 

1.  He  read  in  evidence  a  copy  of  the 
register  of  the  names  of  the  Choctaws  ^ho 
wished  to  become  citizens,  as  registered  by  the 
ageJnt  previous  to  the  24th  August,  1831 ; 
which  date  was  six  months  after  the  date  of 
the  ratification  of  the  treaty,  and  on  this 
register  was  his  name.  This  copy  was  cer- 
tified by  the  superintendent  of  Indian  affairs, 
and  approved  by  the  secretary  of  war. 

;?.  A  letter  written  by  Hugh  Foster  to 
Martin,  the  locating  agent  for  Indian  reser- 
vations, dated  13th  October,  1834,  in  which 
he  makes  application  for  1,280  acres  of  land, 
and  specifying  the  lots  and  sections  by  United 
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States  survey  (including  the  land  in  contro- 
versy), to  be  located  for  him  under  the 
treaty,  on  which  was  endorsed  the  follow- 
ing? :  •*  H  ugh  Foster  is  registered  for  the 
within  described  land.  The  register  is  re- 
quested to  reserve  the  same  from  sale,  as  per 
instructions  from  the  War  Department  to 
me,  to  reserve  lands  for  said  Hugh  Foster  of 

date.     (Signed,)   Geo.  W.  Martin." 

This  was  certified  as  above. 

S.  That  in  January,  18HI,  he  settled  on  the 
land  mentioned  in  the  anplication  and  made  a 
small  improvement  on  it.  Jn  opposition  to 
his  claim  it  was  shown. 

4.  A  location  and  erant  of  the  locv^  in 
quo  to  an  assignee  of  Jefferson  College,  made 
under  acts  of  Congress  passed  in  1832,  the 
grant  was  direct  from  the  register  of  the  land 
office  to  the  assignee,  and  was  dated  2l8t 
October,  1833. 

5.  That  Foster  only  resided  on  the  land 
four  years  and  eight  mouths  from  the  date  of 
the  ratification  of  the  treaty,  when  he  fled  to 
avoid  a  prosecution  for  felony,  leaving  his 
brother,  however,  in  possession. 

6.  That  on  10th  February,  1821,  the  Legi- 
lature  had  passed  an  act  granting  certain 
privileges  to  Foster  upon  his  relinquishing  by 
deed  his  Indian  privileges,  and  that  he  made 
a  deed  of  relinquishment  accordingly.  The 
Indian  or  his  grantee  was  plaintiff,  and  the 
grantee  under  the  Jefferson  College  was  de- 
fendant, and  on  this  the  following  principles 
were  announced:  That  the  register  of  the 
Choctaw  names  was  an  official  act  of  the 
agent,  and  was  legal  evidence  that  the  plain- 
tiff, Foster,  had  signified  his  intention  to  be- 
come a  citizen  according  to  the  treaty.  Under 
the  treaty  it  was  necessary  to  identify  the 
reservation,  and  that  the  application  to  Mar- 
tin the  agent,  and  his  endorsement  on  it  were 
competent  and  legal  evidence  of  the  location  ; 
Newman  v.  Harris,  4  H.  522. 

3.  Same :  Nature  of  reservees*  title.  That 
the  treaty  conferred  a  legal  title  on  the  reser- 
vees  whenever  the  land  was  located,  and 
that  no  subsequent  grant  from  the  United 
States  was  necessary ;  but  the  title  conferred 
was  upon  condition  subsequent,  that  the  re- 
servee  would  reside  on  the  land  for  five  years 
from  the  date  of  the  treaty,  and  if  he  volunta- 
rily abandoned  it  before  that  time,  his  title 
was  lost,  and  that  an  abandonment  to  avoid  a 
prosecution  for  a  felony  was  voluntary; 
Newman  v.  Harris,  suprc^.  S.  P.,  Hit-tuk- 
homiy  V.  Watts,  7  S.  &  M.  363;  Coleman  v- 
Doe,  4  S.  &  M.  40.  And  that  the  treaty  re- 
quired actual  residence  for  the  five  years,  and 
that  occupation  by  an  agent  would  not  do;  and 
moreover,  that  the  residence  was  lost  as  soon 
as  Foster  abandoned  it  without  the  intention 
of  returning,  even  though  he  had  not  then 
acquired  a  new  domicile  ;  S.  C,  3  S.  &  M. 
565.  And  that  it  was  unnecessary  in  such  a 
case  that  there  should  be  a  judicial  act  de- 
claring the  forfeiture ;  and  that  though  the 
grantor-  in  such  a  case  might  waive  the  for- 
feiture, there  was  no  evidence  of  the  waiver 
here,  since  the  United  States  had  sold  the 
land,  and  the  grantee  was  in  possession ;  S.  C, 


S.  &  M.  ^Sa.  But  if  the  removal  was  caused 
by  force  and  violence,  the  Indian  will  not  lose 
his  right ;  Coleman  v.  Doe,  supra. 

4.  Same :  Residence  at  daie  of  treaty  un- 
necessary. It  is  not  necessary  that  the  reser- 
vee  should  have  a  residence  or  improvement 
on  the  land  claimed  by  him  as  a  reservation 
at  the  time  of  the  ratification  of  the  treaty. 
It  is  sufficient  if  the  residence  and  improve- 
ment be  commenced  within  six  months  there- 
after ;  Newman  v.  Harris,  supra. 

5.  How  reservation  located.  The  reserva- 
tion must  be  in  one  tract  and  by  sectional 
lines,  but  it  need  not  all  be  in  one  section, 
when  only  one  section  is  claimed;  but  it  may 
by  legal  sub-division  of  sections.  But  if  not 
located  according  to  this  rule,  it  will  be  good 
if  recognized  by  the  government;  lb. 

6.  Proof  of  agency.  The  fact  that  Martin 
was  agent  can  be  proven  by  parol  evidence 
that  he  act«d  as  such ;  lb, 

6a.  Confirmation.  The  confirmation  of  an 
irregular  Indian  reservation  cannot  be  proven 
by  parol;  S.  C,  3  S.  A.  M.  565. 

7.  Registration.  Actual  registration  of  a 
Choctaw  Indian  head  of  a  family  by  the  United 
States  agent,  is  not  necessary  to  entitle  him  to 
a  reservation  under  the  14th  article  of  the 
Dancing  Rabbit  Creek  Treaty.  Such  Indian 
becomes  entitled  to  the  reservation  upon  his 
signifying,  within  six  months  from  the  ratifi- 
cation of  the  treaty,  to  the  agent  of  the 
United  States,  his  intention  to  become  a  citi- 
zen, and  his  compliance  in  other  respects 
with  the  treaty.  The  failure  of  the  agent  to 
register  him  cannot  affect  his  right;  Coleman 
V.  Tish'homah,  4  S.  A  M.  40. 

11.  His  title  as  against  siibsequent  grant 
from  United  Stages.  An  Indian  who  has 
brought  himself  within  the  provisions  of  the 
14th  article  of  the  Dancing  Babbit  Creek 
Treaty  is  clothed  with  a  perfectly  legal  title, 
which  will  prevail  in  law  and  equity  against  a 
patent  issued  by  the  United  States  subsequent 
to  the  reservation  of  the  Indian.  The  patent 
being  illegal,  is  void  at  law  and  equity;  lb. ; 
S.  P.,  McAfee  v.  Keim,  7  S.  &  M.  780.  And 
the  principle  that  the  reservation  is  the  title, 
and  no  subsequent  grant  is  necessary,  is  recog- 
nized in  Neivmanv.  Harris.  4  H.  522  ;  S.  C, 

3  S.  &  M.  565 ;   Coleman  v.  Doe  ex  dem.,  Ac.t 

4  S.  &  M.  40. 

12.  Who  is  head  of  a  family.  The  19th 
article  of  the  treaty  of  Dancing  Rabit  Creek 
reserves  land  to  the  heads  of  families  of  the 
Choctaws.  This  means  "  heads  of  families  '* 
in  the  sense  and  meaning  of  the  Choctaws. 
Whether  a  white  man  marrying  a  Choctaw 
woman,  and  living  with  her  in  the  Choctaw 
nation,  would  be  regarded  by  them  as  the 
head  of  a  family  or  not,  can  only  be  shown  by 
proof,  as  other  facts  are  established,  of  the 
tribal  customs  and  usages  of  the  Choctaws ; 
and  if  there  be  no  proof  on  that  subject,  the 
action  of  the  United  States  Government  in 
allowing  the  reservation  to  be  made  in  the 
name  of  the  white  husband,  and  the  Presi- 
dent's approval  of  a  sale  made  by  him,  accord- 
ing to  the  treaty,  will  be  presumed  lawful ; 
Turner  v.  Fish,  6  0.  306. 
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jlebiai[  »nd  ^rediiai[. 

1  L,tahUity  of  personalty  of  decedent.  The 
personal  estate  of  a  deceased  debtor  is  liable 
10  the  hands  of  a  distributee,  to  the  satisfac- 
tion of  a  judgment  against  the  administra- 
tor; -BraoJcs  V.  Lewis,  1  H.  207. 

S^®  KXKCUTION.  37. 

2-  Liability  of  realty.    But  realty  cannot 

^e  wd  ander  a  judgment  rendered  against  the 

^dttunistrator ;  nor  can  sci.  fa.  be  sued  out  on 

gucha  judgment  against  the  heir,  to  subject 

l^ods  deecended  to  him.    In  such  a  case  the 

order  to  g^bject  the  realty  must  be  made  in 

v\vft^^c)bato  Court.    The   rule  is  different, 

\i0^^v^?r,  where  the  judgment  was  rendered 

t{^\T\8t  the  ancestor  in  bis   lifetime   (cii  ing 

^milK  V.  Winston,  2  H.  €01) ;  Foster  v.  Sum- 

,    ncr.  3  S.&M.  606. 

See  Probate  Court,  53. 

3.  Collateral  security :  Usury,  If  the  debtor 
place  in  the  hands  of  the  creditor  bills  and 
notes  on  other  parties,  and  authorize  the 
creditor  to  have  them  discounted  at  an  usuri- 
ous rate  of  interest,  so  as  to  raise  money  to 
pay  the  debt,  this  does  not  authorize  the 
creditor  to  retain  the  securities  and  charge  the 
QSQrioQs  discount ;  Harris  v.  Halliday,  4  U. 
338. 

4.  Chattels  as  collateral.  When  the  credi- 
tor receives  a  stock  of  goods  as  a  security 
'or  his  debt,  he  will  not  be  liable  for  the  in- 
voice price,  but  only  for  what  the  goods  were 
sold  for  in  good  faith  and  with  reasonable 
care  and  skUl:  Wa'ker  v.  Brungard,  13  S. 
*  M.  723. 

^'  Cotton  as  collateral :  Shipment :  Price. 

/J  here  a  creditor  receives  cotton  of  his  debtor, 

^  *>e  shipped  to  a  specified  market  for  sale, 

^0  account  of  the  debtor,  the  latter  is  enti- 

wh  k'^  the  absence  of  proof  of  the  price  for 

fiich  the  cotton  sold,  to  recover  the  value  of 

^^/^^tton  in  that  market,  about  the  time  the 

ha     K  ^^^^^  likely,  in  the  course  of  trade, 

sho**       '^  ^^^^ '  *"^  ^^  arrive  at  this,  he  may 

llj^  ^iiat  the  quality  of  the  cotton  raised  in 

llj^j-^^^r,  and  in  the  neighborhood  in  which 

mar    ?^^  raised,  was  extra  good ;   and   he 

I  /  ^Uo  show  the  usual  average  weight  of 

Dul^^  or  cotton,  in  order  to  ascertain  the 

«^^Wbt.    And  in  such  a  case,  a  paper  in  pos- 

^ion  of  the  creditor,  purporting  to  be  an 

*^ount  of  the  sales  of  the  cotton,  rendered 

J|i  the  merchant  to  whom  it  was  shipped  for 

^ale,  is  not  per  se  admissible  in  eviaence  on 

behalf  of  the  creditor,  without  proof  that  it 

is  a  true  and  correct  account  of  the  sale; 

C<ym'l  B'k  of  Manchester  v.  Cliisholm,  6  S. 

ft  M.  4.57 

6.  Ldahility  of  creditor  coUectina  coUaieral 
paper.  A  creditor  having  collected  collateral 
paper  io  bank  notes  then  current,  declined  to 
pay  over  the  surplus  to  the  assignee  of  his 
debtor :  Held,  that  the  refusal  made  him  lia- 
ble to  pay  it  in  specie,  notwithstanding  the 
bank  notes  he  had   collected  had 


depreciated :  Knight  v.  Yarborough,  7  S.  & 
M.  179. 

7.  Right  of  judgment  debtor  to  buy  the 
j^ment  against  him.  It  is  the  duty  of  every 


man  having  the  means  to  apply  them  to  his 
debts;  and  it  is  the  right  of  every  creditor  to 
have  his  debtor's  means  (not  exempt  from 
execution  and  garnishmentjso  applied.  Hence, 
it  seems  that  if  a  defendant  in  a  judgment 
purchase  it  at  a  sale  made  for  the  costs, 
when  he  has  ample  means  to  pay  it,  his  pur- 
chase would  not  stand ;  Buckingham  v. 
Higgs,  5  C.  751. 

8.  Account  stated.  For  this  see  Contract, 
78  to  xo. 

9.  Whether  a  gift  or  a  debt :  Case  in  judg^ 
ment.  G.  in  1814,  intermarried  with  the  widow 
of  C.  who  was  also  C.'s  administratrix,  and 
thereby  G.  became  administrator  of  C.  in 
right  of  his  wife,  till  her  death,  three  years 
afterwards.  From  the  time  of  G.'s  marriage 
till  his  death  in  1833,  he  occupied  and  en- 
joyed C.'s  estate  (itdidnotappear  howmuch) 
till  his  death,  and  supported  and  educated  C.'s 
children.  He  also  paid  debts  due  by  C.  in 
his  lifetime,  but  he  made  out  no  account 
against  C.'s  estate,  eKher  for  debts  paid  or 
for  maintaining  the  children,  and  preserved 
no  vouchers.  After  G.'s  death  his  adminis- 
trator made  out  an  account  against  C.'s  es- 
tate for  all  these  items :  Hdd, 

Ist  That  the  fair  presumption  was.  that  G. 
never  intenued  to  make  any  charge  on  either 
account. 

2d.  That  if  he  did,  his  claim  was  lost  by 
his  laches  in  enforcing  it ;  Garter  v.  Probate 
Judge,  2  S.  &  M.  42. 

10.  Sale  of  mortgagee's  interest  in  the  mort- 
gaged land.  The  interest  of  a  creditor  in  land 
upon  which  he  holds  a  deed  in  trust  or  mort- 
gage, to  secure  a  debt  due  him,  may  be  sub- 
jected to  the  payment  of  a  judgment  against 
him ;  and  a  court  of  equity  will,  upon  a  return 
of  nulla  boua  as  to  that  judgment,  order  a 
sale  of  the  mortgaged  land  sufficient  to  pay 
the  debt  secured  on  it,  if  so  much  be  necessary 
to  pay  the  judgment,  and  direct  the  proceeds 
to  be  applied  to  the  satisfaction  of  tne  judg- 
ment against  the  mortgagee,  or  cestui  que 
trust ;  Cohen  v.  Carroll.  5  S.  &  M.  ft4.i. 

11.  Liability  of  equitable  interest  of  mort- 
gagor for  his  aebt.  As  to  this  see  Execution, 
31,  et  seq. 

12.  When  condemnation  of  debtor's  money 
is  a  payment.  Where  a  judgment  creditor,  in 
a  controversy  with  his  debtor,  succeeds  in 
getting  a  judgment  of  the  court,  condemning 
to  the  satisfaction  of  his  judgment,  money 
collected  by  the  sheriff,  pn  an  execution  in 
favor  of  the  debtor,  such  condemnation  is  of 
itself  a  pro  tanto  satisfaction  of  the  creditor's 
judgment,  whether  he  gets  the  money  from 
the  sheriff  or  not.  unless  he  at  once  revest 
his  debtor  with  the  right  to  demand  and  re- 
cover the  money  from  the  sheriff;  Skinner  v. 
Jayne,  2  C.  567. 

13.  Right  of  debtor  to  pay.  A  debtor  may 
always  voluntarily  discharge  a  debt  under 
those  circumstances,  which,  impose  on  him  a 
legal  liability  to  a  compulsory  payment. 
Hence,  if  a  client  draw  an  order  on  an  attor- 
ney in  his  own  favor,  and  procure  the  attor- 
ney to  accent  it,  to  be  paid  out  of  money  to 
be  collectea  by  the  attorney  for  the  client, 
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and  at  the  same  time  iDform  the^attorney 
that  the  object  of  the  transaction  is  to  assign 
the  order  to  one  of  his  creditors,  the  attorney, 
on  collecting  the  money,  may  pay  it  to  the 
client  without  a  production  of  the  acceptance, 
if  he  has  received  no  notice  that  the  order 
has  been  assigned.  The  absence  of  the  order 
would  be  a  circumstance  to  put  the  attorney 
on  inquiry,  but  his  duty  to  inq-iire  would  be 
discharged  by  an  inquiry  from  his-  client 
alone,  since  the  transaction  disclosed-  to  him 
no  other  person  from  whom  he  could'  make 
inquiry ;  Shields  v.  Taylor,  3  C.  13. 

14.  Creditor  hound  by  notice  of  unregis- 
tered deed.  Creditors,  like  purchasers,  are 
bound  by  notice  of  an  unregistered  deed ; 
Dixon  Y.  Doe,  1  S.  &  M.  70. 

1.5.  Wiiat  creditors  may  complain  of  un^ 
registered  deed.  It  seems  that  only  creditors 
who  gave  credit  on  the  faith  that  the  grantor 
in  an  unregistered  deed  was  the  owner  of  the 
property  conveyed  in  it,  have  a  right  to  com- 
plain of  its  non-registration  ;  Dixon  v.  Doe, 
supra. 

See  Dked,  53.  Registration,  16.  Tendor 
AND  Vendee,  64.   Husband  and  Wife,  38a. 

16.  General  creditors.  That  unregistered 
deeds  are  not  void  as  to  general  creditors, 
but  only  as  to  those  recovering  judgments 
without  notice,  see  Deed,  53;  and  Moss  v. 
Davidson,  1  8.  &  M.  112;  and  Picket  v. 
Banks,  11  S,  &  M.  445. 

See  Fraudulent  Assionmrkt.  Reoistra- 
TioH.  Exempt  Property.  Gift.  Deed.  Fay- 
KBNT.   Accord  and  Satisfaction. 

See  Fraud  and  Fraudulent  Represen- 
tations, uhique,  and  Warranty. 

1.  Liability  for  false  recommendation. 
The  defendants  in  an  action  for  deceit  had 
signed  the  following  instrument ;  *•  We  have 
personal  and  intimate  acquaintance  with  G.; 
have  known  him  for  a  number  of  years,  and 
we  can  witli  pleasure  testify  to  his  strict  ad- 
herence to  truth,  punctuality  in  contracts,  and 
perseveiance  in  businesd;  that  he  is  an  unex- 
ceptionable member  of  the  Baptist  church ; 
in  a  word,  we  look  upon  him  as  an  honest  and 
responsible  man,  ana  worthy  of  all  credit;" 
ana  delivered  it  to  G.  to  enable  him  to  pur- 
chase goods  in  a  neighboring  town.  The  paper 
was  not  addressed  to  any  one.  On  the  faith 
of  it  G.  bought  goods  at  different  times  from 
C,  the  plaintiff,  and  left  the  country  without 
paying  for  them;  Held,  that  the  word'*  re- 
sponsible'* in  the  recommendation,  meant  that 
G.  had  the  means  of  making  payment,  and 
that  the  statement  in  the  paper  on  that  point 
was  not  a  matter  of  opinion,  but  a  positive 
assertion,  and  that  as  defendants  knew  that 
G.  was  not  responsible,  in  this  sense,  they 
were  liable  for  all  the  goods  that  G.  bought 
of  plaintiff,  before  he  discovered  that  G.  was 
not  responsible ;  Ctopton  v.  Cozart,  13  S.  & 
M.  363. 

2.  When  party  is  deceived.  A  party  is  not 
deceived  by  a  false  representation  if  he 
knew  it  to  be  false ;  Jb, 


See  Fraud  and  Fraudulent    Rbpresbn 

TATIONS,  6,  7,  8. 

3.  Scienter  must  be  averred  and  proven.  A 
declaration  against  a  vendor  for  deceit  and 
fraud  in  relation  to  the  qualities  of  the  arti- 
cles sold,  should  state  that  defendant  knew 
the  representation  t©  be  false ;  Mizell  v. 
Sims,  10  G.  331 ;  and  he  must  also  prove  it ; 
it  is  otherwise  where  the  action  is  for  a  false 
warranty ;  Taylory.  Frost,  1 0  G.  328.  Sed  vide 
Fraitd  and  Fraudulent  Representation, 
10.  11,  where  it  is  held  that  it  makes  no 
difference  if  the  false  representation  be  mate- 
rial, whether  the  vendor  knew  it  to  be  so  or 
not. 

4.  Same.  Case  in  judgment.  The  vendor 
warranted  in  writing,  that  the  slave  sold  '<  was 
sound  in  body  and  mind  and  a  slave  for  life  ;" 
at  the  same  time  he  represented  that  the  slave 
was  not  a  runaway,  but  of  good  character, 
and  was  "  A  No.  1  boy."  These  repre- 
sentations were  proven  to  be  false,  but  it  was 
not  shown  that  tne  vendor  knew  it,  and  it  was 
held  that  he  was  not  liable  for  the  misrepre- 
sentation ;  MizeU  v.  Sirns,  10  G.  331. 

§ecre^. 

See  Chancery  and  Probate  Courts. 


^edicdtiatf. 


See  Roads  and  Highways. 
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I.  What  is,  and  Signing,  8  :aling  and  Deliverj. 

1.  Mast  be  sealed.  An  instrament  althongh 
intended  to  operate  as  a  deed,  i^nd  purport, 
ing  on  its  face  to  be  a  deed,  and  to  be  under 
seal,  is,  nevertheless,  not  a^eed  if  it  be  with- 
out a  seal  or  scroll ;  Alexander  v.  Polk^ 
10  G.  737 ;  Davis  v.  Brandon,  1  H.  154. 
But  such  an  instrument  purporting  to  convey 
land,  though  inoperative  as  a  deed,  is  yet 
valid  in  equity  as  an  agreement,  and  the  vendor 
will  be  compelled  to  execute  a  valid  deed ; 
Nixon's  Heirs  v.  Carco's  Heirs,  6  C.  414. 

2.  Unsealed  contract  to  sell  land :  Ca^e  in 
judgment.  And  the  following  was  held  valid 
as  a  contract  to  convey :  *•  I,  the  undersigned, 
declare  that  I,  Jean  Baptiste  Carco,  nave 
sold  to  Messrs.  B.  k  M.,  my  plantation  and 
two  cabins  situate  thereon,  with  the  enclosure 
and  all  rails ;  the  plantation  and  all  the  clear- 
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ing  from  mark  P  to  mark  B,  which  were 
marked  in  presence  of  Jos.  Ladner,  and  ex- 
tending in  depth  to  the  bay ;  said  plantation 
isfiitnated  at  the  Bay  of  Biloxi ;  for  the  som 
of  $70,  which  I  declare  I  have  received  in 
cash  before  witnesses — signed,  Jean  Baptiste 
Carco;"  Ih. 

3.  What  is  a  good  seeding.  The  statute  de- 
clares that  any  instrument  to  which  the  maker 
sball  affix  a  scroll  by  way  of  a  seal,  '*  shall 
be  held  as  duly  sealea,''and  under  this  a  scroll 
at  tbe  end  of  the  maker's  name  with  the  word 
"seal"  in  it,  makes  it  a  sealed  instrument, 
thoagh  there  be  no  words  in  the  body  of  the 
iDstrumeDt  indicating  an  intention  to  make  it 
a  specialty  (overruling  Bohannon  v.  Houghs 
W.  461);  McRaven  v.  McGuire,  9  S.  &  M. 
34;  S.  P.,  WrigU  v.  Steamer  Vesta,  5  H. 
152.  And  so  the  word  "  seal "  affixed  to  the 
name  of  the  maker  in  loco  stgiUi,  without  any 
other  scroll,  is  sufficient ;  Whittington  v. 
Clark,  8  S.  &  M.  480 ;  S.  P.,  Pierce  v.  Lacy, 
1  C.  193.  And  it  makes  no  difference  whether 
the  seal  be  written  or  printed  ;  Whittington 
T.  Clark,  supra  :  Wn'qht  v.  Steamer  Vesta, 
5  H.  152. 

4.  WhU  is  sufficient  signing.  Anciently, 
sealing  and  delivery,  but  not  signing,  were 
essential  to  the  validity  of  a  deed,  and  the 
sealing  was  not  required  to  be  on  any  particu- 
lar part  of  the  deed.  Afterwards,  under  the 
statute  of  frauds  and  the  registration  acts, 
tbe  practice  of  signing  grew  up,  and  all  that 
was  required  by  the  policy  of  these  acts,  was 
that  tbe  deed  should  be  signed  in  such  a 
manner  as  to  show  that  the  grantor  intended 
it  to  be  his  deed.  The  most  essential  and 
efficacious  act  was  delivery,  for  that  showed 
it  was  bis  deed.  Therefore,  where  imme- 
diately after  the  conclusion  of  a  deed,  made 
b^  the  wife,  is  appended  a  writing,  signed  and 
sealed  by  the  husband,  '*  that  he  consents  to 
the  obligation  of  the  wife,"  and  he  acknowl- 
edged the  signing,  sealing  and  delivery  of  the 
deed,  this  is  the  deed  of  the  husband  as  well 
as  of  the  wife.    The   writing   which  be  ap- 

S ended  will  be  considered  as  a  part  of  the 
eed ;  Armstrong  v.  Stovall,  4  C.  275,  S.  P., 
Stont  V.  Montgomery,  6  G.  83. 
See  Husband  and  Wife,  69. 

5.  Delivery.  The  most  essential  and  effi- 
cacious  act  in  making  a  deed  is  the  delivery, 
for  that  shows  it  to  be  the  grantor's  deed ; 
Armstrong  v.  Stovatl^  supra.  And  it  can 
have  no  effect  without  proof  of  sealing  and 
delivery,  not  even  a^  color  of  title  ;  Bledsoe 
V.  Little,  4  H.  13. 

6.  Manual  tradition  not  necessary.  As 
between  grantor  and  grantee  actual  manual 
delivery  of  a  deed  is  not  necessary,  and  its 
actual  retention  in  the  possession  of  the 
grantor,  if  he  intend  it  to  be  considered  as 
eiecuted  and  delivered,  will  not  invalidate 
it  for  want  of  delivery ;  Wall  v.  Wall,  I  G. 
91. 

7.  Same.  An  actual  delivery  of  a  deed  to  a 
grantee  is  not  necessary  to  its  validity ;  it  maj^ 
be  delivered  to  a  third  person  for  him,  or  if 
it  be  signed,  sealed  and  declared  by  the  gran- 
tor in  the  presence  of  subscribing  witnesses 


(or  80  acknowledged  before  a  competent  offi- 
cer) to  be  delivered,  this  is,  if  there  be 
nothing  to  qualify  it.  an  effectual  delivery. 
Hence,  where  a  sheriff  made  a  sale  of  land 
on  5th  April,  and  on  the  15th  of  same  month, 
acknowledged  before  a  justice  of  the  peace, 
that  he  signed,  sealed  and  delivered  it  on  the 
day  of  its  date,  it  was  held  that  the  deed  was 
effective  from  its  date ;  Kane  v.  Mackin,  9  S. 
k  M.  387.  And  the  delivery  of  a  deed  in 
trust  to  the  trustee  is  equivalent  to  a  delivery 
to  the  cestui  que  trust,  and  the  recording  of 
such  a  deed  is  prima  facie  evidence  of 
edlivery;  Ingrahan  v.  Urigg,  13  S.  &  M. 
22. 

8.  Delivery  and  acceptance  essential.  But 
a  deed  is  not  valid  until  delivered  to  and 
accepted  by  grantee  or  some  one  for  him; 
McGehee  v.  White,  2  G.  41;  Bullitt,  Miller 
Sf  Co.  V.  Taylor,  5  G.  708.  But  if  the  deed 
be  entirely  for  the  benefit  of  the  grantee,  its 
acceptance  will  be  presumed ;  Wall  v.  Wall, 
1  G.  91.  And  the  husband  may  accept  a 
deed  for  the  wife ;  but  to  enable  hira  to  do  so 
he  must  have  knowledge  of  its  contents ; 
McGehee  V.  White,  supra, 

9.  Joint  grantors:  Delivery  by  one.  The 
delivery  to  the  husband  of  a  joint  deed  in  the 
name  of  himself  and  wife,  to  a  justice  of  the 
peace,  with  instructions  to  get  the  signature 
and  take  the  acknowledgment  of  the  wife,  is 
not  a  sufficient  delivery  as  to  the  husband,  if 
the  wife  refuse  to  execute  the  deed;  Johnson 
V.  Brooks,  2  G,  17.  And  when  the  right 
attempted  to  be  conveyed  is  joint,  and  the 
deed  purports  to  be  made  by  the  several  joint 
owners,  proof  of  execution  by  one  alone  will 
not  authorize  its  admission  in  evidence  to 
establish  a  right  to  the  property ;  Shirley. 
V.  Feame,  4  G.  653. 

See  Contracts,  46. 

10.  Possession  by  grantee  evidence  ofdeHv- 
ery.  Possession  by  the  grantee,  or  oi  a  per- 
son claiming  under  him,  of  a  deed,  and  its 
production  by  him  on  the  trial,  is  presump- 
tive evidence  of  delivery ;  Morris  v.  Hender- 
son, 8  G.  492. 

11.  Registration  proof  of  delivery.  The 
acknowledgment,  before  a  competent  officer, 
of  the  execution  of  a  deed,  and  its  subse- 
quent registration,  is  presumptive  but  not 
conclusive  evidence  of  delivery ;  Bullett,  Mil- 
ler Sf  Co.  V.  Taylor,  5  G.  708 ;  S.  P.,  Jngra- 
ham  V.  Grigg,  13  S.  &  M.  22, 

12.  Evidence  as  to  delivery:  Case  in  judg- 
ment. In  a  case  where  the  son  resisted  the 
application  of  his  father's  widow  for  dower, 
on  the  ground  that  he  had  bought  the  land 
for  a  valuable  consideration,  by  an  exchan^^e 
of  other  lands  therefor,  the  son  produced  his 
deed  to  the  father,  which  was  over  three 
years  old.  and  was  unacknowledged  and 
unrecorded,  and  the  son  testified  that  he 
did  not  have  it  recorded  owing  to  the  troubles 
in  the  country  (this  was  in  1863| ;  it  was  held 
that  this  tended  strongly  to  snow  that  the 
deed  was  never  delivered,  in  the  absence  of 
any  statement  by  the  son  in  his  testimony 
that  the  deed  had  been  delivered ;  Jiggits  v. 
Jiggits,  40  M.  718, 
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n.     Oonsideratdon. 


13.  Paid  to  a  stranger*  If  the  deed  show 
that  the  coasideratiou  was  paicf  to  a  stranger, 
it  will,  nevertheless,  be  good.  It  will  be  un- 
derstood that  it  was  for  the  benefit  of  the 
grantor;  Doe  v.  Curtis,  Z  H.230. 

14.  Blood  as  a  consideration.  A  voluntary 
deed  conveying  a  present  interest  in  land  to 
the  brothers  and  sisters  of  the  donor,  though 
not  to  take  effect  in  possession  until  after  his 
death,  is  good,  as  a  covenant,  to  stand  seized 
to  their  use ;   WaU  v.  Wall,  I  G.  91. 

15.  Love  and  affection  and  one  dollar.  A 
deed  of  personalty,  in  consideration  of  love  and 
affection,  is  not  valid,  without  a  delivery  of 
possession  of  the  property,  nor  is  it  good  as 
an  estoppel ;  Fairly  v.  Fairly,  5  U.  18.  But 
if  it  be  in  consideraiion  of  **  love  and  affection 
and  one  dollar,"  it  is  j^ood,  without  delivery ; 
Jh.  [contra,  Mc  Willie  v.  Van  Vacter,  6  G. 
428).  And  so,  it  is  good  if  the  consideration 
of  one  dollar  be  shown  not  to  have  been  paid ; 
Fairly  v.  Fairly,  9  G.  280. 

m.    Distmotion  between  Deed  and  Will. 

16.  Test.  In  determining  whether  an  in- 
strument he  a  deed  or  a  will,  the  main  ques- 
tion is,  did  the  maker  intend  to  convey  any 
estate  or  interest  whatever,  to  vest  before  his 
death,  and  upon  the  execution  of  the  paper  ? 
or,  on  the  otner  hand,  did  he  intend  that  all 
the  interest  oud  estate  should  take  effect  only 
after  bis  death  ?  If  the  former,  it  is  a  deed, 
if  the  latter,  it  is  a  will.  And  it  is  immate- 
rial whether  the  instrument  be  called  by  the 
maker  a  deed  or  a  will,  it  will  have  operation 
only  according  to  its  legal  effect;  WaU  v. 
Wall,  1  G.  91. 

17.  Same :  Case  in  jtidgment.  A  volun- 
tary instrument,  purporting  on  its  face  to  be 
a  deed,  by  which  land  and  slaves  are  con- 
veyed by  terms  in  the  present  tense,  but  re- 
serving the  power  of  revocation  to  the  maker, 
to  be  exercised  in  a  certain  specified  manner, 
at  any  time  during  his  life,  and  also  declaring 
that  it  should  not  take  effect  as  to  a  delivery 
of  the  property  until  after  the  maker's  death, 
vests  in  the  donees  an  estate  in  presenti,  to 
be  enjoyed  in  futuro,  and  is  therefore,  a  deed 
and  not  a  will;  and  as  to  the  land,  the  donees 
being  brothers  and  sisters  of  the  donor,  the 
instrument  is  a  covenant  to  stand  seized  to 
their  use;  lb. 

18.  Same:  Case  in  judgment.  An  instru- 
ment which,  in  consideration  of  love  and  affec- 
tion, and  of  past  services  rendered  by  the 
grantee  to  the  grantor,  and  of  future  servi- 
ces to  be  rendered,  and  of  future  support  for 
life,  stipulates  that  the  maker  will  stand 
seized  of  real  and  personal  property  for  his 
own  life,  and  then  that  a  trustee  will  convey 
it  to  the  beneficiaries,  vests  in  them  an  estate 
in  presenti,  to  take  effect  in  possession  after 
the  maker's  death,  and  is  therefore  a  deed 
and  not  a  will ;  Exum  v.  Canty,  5  G.  .533. 

1 9.  In  doubtful  cases  the  attendant  facts  to 
be  considered.  Where  it  is  doubtful  on  the 
face  of  an  instrument  whether  it  be  a  deed  or 
will,  the  facts  attending  its  execation,  and 


the  declarations  of  the  maker  at  the  time,  are 
admissible  in  evidence,  to  explain  whether  it 
be  one  or  the  other ;  Herrington  v.  Brad- 
ford, W.  620. 

lY.    Description  in  Deed  of  its  Snbjeot 
Matter  i  And  Words  of  Quantity. 

20.  Rule:  Most  certain  marks  followed.  la 
descriptions  in  deeds,  that  which  is  most  cer- 
tain and  material,  as  fixed  monuments,  desig- 
nated metes  and  bounds,  shall  control  that 
which  is  less  so.  as  courses,  distance,  and 
quantity;  Carmichael  v.  Foley,  1  H.  591. 
But  when  quantify  appears  by  the  deed  to  be 
more  certain  and  material  than  boundary, 
and  to  have  been  the  leading  object  of  the 
grant,  it  becomes  a  material  part  of  the  de- 
scription ;  Jb. 

21  Cases  of  alleged  uncertain  description 
held  good.  A  tax  collector's  deed,  whic^  de- 
scribes the  Innd  sold  by  sections,  townships, 
and  ranges,  but  omits  the  county  and  State 
in  which  it  is  located,  is  not  void  for  uncer- 
tainty ;  the  proper  county  and  State  may  be 
proven  by  parol ;  Hanna  v.  Renfro,  3  G.  12.*). 
And  a  bond  or  deed  describing  land  as  lying 
and  being  in  Oktibbeha  county,  on  a  branch 
called  Cypress  creek,  described  as  follows: 
**  Three-quarter  sections  in  section  7,  in  sec- 
tion fi,  one-eighth,  in  section  4,  one-eighth."  is 
a  >afficiently  certain  description.  The  designa- 
tion of  the  location  as  on  Cypress  creek  is 
sufficient  to  identify  the  sections  and  their 
sub-divisions.  The  land  conveyed  is  that 
number  of  quarters  and  eighths  specified  in 
the  particular  sections,  and  which  sub-divi- 
sions lie  on  the  creek.  And  if  there  be  other 
lands  answering  the  same  description  lying 
on  Cypress  creek,  then  there  is  a  latent  am- 
biguity, which  may  be  removed  by  parol  evi- 
dence ;  Hazlip  v.  Noland,  6  S.  &  M.  294.  And 
so  a  deed  conveying  all  the  *'  vendor's  lots" 
in  a  certain  town,  is  not  uncertain  as  to  the 
property  conveyed;  it  conveys  all  the  ven- 
dor's lots  in  that  town ;  Harmon  v.  James,  7 
S.  &  M.  HI. 

22.  Same.  A  deed  conveyed  20  arpents  of 
land ;  and  one  of  its  boundaries  as  mentioned 
in  the  deed  was  ''  on  the  west  by  the  land  of 
the  seller.'*  It  was  shown  by  parol,  that  the 
seller,  when  the  sale  was  made,  owned  25 
arpents  in  the  tract ;  that  he  resided  at  the 
time  on  that  portion  (western)  of  the  tract, 
which  would  embrace  o  arpents  taken  on  that 
side;  that  he  resided  there  many  years;  that 
after  the  Fale  he  had  a  line  run  with  the 
knowledge  of  vendee,  divid  ng  the  5  arpents 
on  which  he  resided  from  the  20  arpents  sold : 
Held,  that  the  evidence  was  competent  to 
show  boundary,  and  was  sufficient  to  show 
that  the  words  in  the  deed,  **  bounded  on  the 
west  by  the  land  of  the  seller,"  referred  to 
the  reserved  5  arpents,  it  being  also  shown 
that  the  seller  had  and  claimed  no  other  land 
on  the  west  side  of  the  tract,  and  the  other 
three  boundary  lines  being  also  sufficiently  cer- 
tain in  the  deed;  McCaleb  v.  Pradat,  3  O. 
257. 

22a.  Admissible  to  identify  subject.     As  a 
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general  rale,  parol  evidence  is  inadmissible 
to  add  a  new  term  to  an  agreement,  in  order 
to  have  the  agreement  so  added  to  and  quali- 
fied, specifically  enforced  ;  but  this  rule  does 
not  prevent  the  introduction  of  extrinsic  evi- 
dence to  identify  persons  and  things  referred 
to  in  the  agreement  Hence,  when  the  agree- 
ment was  to  convey  the  land  in  the  town  of  B. 
on  which  the  college  is  located,  parol  evidence 
is  admissible  to  show  what  is  embraced  in 
the  description,  by  showing  on  what  land  the 
college  is  located  ;  Whitworth  v.  Harris^  40 
M.  483. 

23.  Same:  Where  land  marks  are  lost,  A 
deed  is  not  void  for  uncertainty,  because  from 
lapse  of  time  it  may  be  impossible  to  prove 
the  boandnries  or  itfentify  the  land  conveyed ; 
Kkon  V.  Porter,  5  G.  6t»7. 

24.  Cases  of  uncertainfy  which  makes  the 
deed  void.  A  deed  is  void  for  uncertainty 
which  describes  the  premises  as  **  178  acres 
of  land  on  the  west  side  of  Biloxi  Bay,  in 
Jackson  county."  There  must  be  suflScient 
certainty  in  the  description  to  point  to  its 
location  and  distinguish  it  from  other  tracts ; 
Doe  ?.  Curtis,  3  H.  230.  So,  a  deed  which 
conveys  *'4r2  acres  of  all  of  a  certain  tract  of 
land  purchased  by  the  grantor  of  the  United 
States,  containing  1020  arpents,  and  known 
and  distinguished  as  follows :  Bounded  on  the 
north  by  lands  of  Mrs.  Poole,  on  the  south  by 
lands  of  W.  Shropshire,  and  on  the  east  by 
public  lands,  and  on  the  west  by  lands  of 
James  Neely ;  being  the  same  which  was  im- 
proved in  part  by  Mr.  Herring ;"  is  too  vague 
to  convey  any  specified  lands.  I'he  bounda- 
ries set  out  are  the  boundaries  of  the  whole 
tract  and  not  of  the  41*2  acres.  Whether  the 
deed  was  good  at  all,  not  decided  ;  Swayze  v. 
JfcCrowtw.  13  8.  &  M.  317. 

See  Frauds,  Statute  of. 

25.  Falsa  demonstralto.  If  in  a  deed  cer- 
tain particulars  are  once  sufficiently  ascer- 
tained, designating  the  thing  granted,  if  false  or 
miiitaken  descriptive  circumstances  are  added 
they  will  not  frustrate  the  deed.  Hence,  where 
a  deed  otherwise  sufficiently  described  the  land 
granted,  but  erroneously  added,  that  it  was 
marked  on  a  certain  map  as  **  swamp  land.'' 
it  was  held  that  the  mistaken  reference  did 
not  vitiate  the  deed  ;  Morton  v.  Jackson,  1 
S.  k  M.  494 ;  S.  P.,  McRaven  v.  McGuire,  9 
S.&M.34.  But  where  a  deed  calls  for  the  N. 
E.  i,  it  cannot  be  made  to  convey  the  S.  E.  {, 
merely  because  the  S.  E.  j  adjoins  the  other 
lands  conveyed  and  the  N.  E.  i  does  not; 
unless  there'be  sufficient  in  the  deed  to  show 
that  all  the  land  granted  was  in  one  body,  or 
there  be  some  other  definite  circumstance  or 
cause  to  show  that  the  S.  E.  \  was  intended  to 
be  conveyed  instead  of  the  N.  E.  ^ ;  •  Mc- 
Raven V.  McGuire,  supra, 

25a.  What  is  a  section  of  land  f  Six  hun- 
dred and  forty  acres  is  the  strict  complement 
of  a  section  of  land;  but  it  is  a  matter  of  no- 
toriety, that  not  one  section  in  ten  contains 
tnat  number  of  acres;  yet  a  tract  of  land 
surveyed  by  the  United  States  as  a  section 
and  so  marked  and  sold,  is  a  section,  though 
it  contain  more  or  less  than  six  hundred  and 
12 


forty  acres ;  Fulton  v.  McAfee,  5  H.  751 ; 
Kerr  v.  Kuykendall,  44  M.  137. 

See  Land  Laws  of  United  Statks.    33. 

2n&.  Sale  of  a  section.  The  bond  for  title 
contained  this  description  of  the  land :  "The 
grantee  has  this  day  purchased  of  the  obligor 
section  32,  T.  8,  R.  2,  west,  and  agreed  to 
pay  therefor  $1920."  Held,  that  this  was  a 
sale  of  said  section  32 ;  as  a  tract  or  desig- 
nated parcel  of  land,  and  in  the  absence  of 
all  fraud  on  the  part  of  the  vendor,  the  fact 
that  the  section  only  contained  458  acres,  did 
not  entitle  the  vendee  to  an  abatement  of  the 
price  ;  Kerr  v.  KuykendaM,  44  M.  137. 

25c.  Sale  of  fractional  section,  A  con- 
tract was  made  to  sell  land  to  B.  by  deliver- 
ing possession  and  transferring  certain  land 
office  certificates,  to  wit,  "  No.  879,  for  frac- 
tional  section  No.  10,  T.  16,  R  4,  E.,"  in  a 
named  land  district,  &c.,"containing  572  acres." 
and  also  "  the  N.  E.  \,  No.  892,  of  section  17, 
T.  16,  R.  4.  E.,  &c.,  also  the  west  half  of  the 
last  named  section  ;"  fractional  section  No.  10 
contained  only  464  acres,  and  west  half  of  sec- 
tion 17  contained  only  272  acres  :  Held,  that 
the  vendor  was  not  bound  to  make  good  the 
deficit ;    Moore  v.  Vick,  2  H.  746. 

See  Vendor  and  Vendee,  41  c^  seq, 

7.  Parol  Evidence  to  explain  and  aid  a  Deed. 

26.  Where  description  certain,  parol  evi- 
dence not  admissible.  Where  the  deed  desig 
nated  specific  metes  and  bounds,  and  expressly 
grauteu  240  acres,  and  the  boundaries  did  not 
correspond  with  the  description  in  the  deed, 
parol  evidence  was  held  inadmissible  to  show 
that  a  particular  tract,  containing  only  150 
acres  and  embraced  within  the  designated 
boundaries,  was  intended  alone  to  be  con- 
veyed. The  boundaries  being  imperfect,  the 
quantity  became  material ;  Carmichael  v. 
Foley,  1  H.  591. 

27.  Latent  ambiguity.  Latent  ambiguities 
relate  to  the  subject  of  the  deed,  and  can 
only  be  made  to  appear  by  something  extrinsic 
arising  in  the  application  of  an  instrument 
of  clear  and  denuite  iiitrinsic  meaning  to  a 
doubtful  subject  matter,  and,  although  they 
can  only  be  raised  by  extrinsic  evidence,  yet 
they  must  be  clearly  shown  before  they  be- 
come the  subject  of  explanation.  And  parol 
evidence  is  never  admitted  when  the  deed 
can  have  operation  without  it ;  lb, 

28.  Same.  If  one-eighth  of  land  in  a 
named  section,  and  lying  on  a  certain  creek, 
be  granted,  and  there  be  two-eighths  in  that 
section  lying  on  the  creek,  this  is  a  latent  am- 
biguity, and  parol  evidence  is  admissible  to 
explain  which  eighth  was  meant ;  Hazlip  v. 
Noland.  6  S.  &  M.  294. 

29.  Not  admissible  to  shoxo  mistake.  "When 
the  description  of  land  coveyed  in  a  deed 
mentions  as  a  starting  point  of  the  boundaries 
the  corner  of  another  tract,  which  is  referred 
to  only  by  the  name  of  its  owner  or  supposed 
owner,  it  is  not  competent  in  an  action  of 
ejectment  for  the  grantee,  in  order  to  identify 
the  land  conveyed  in  the  deed,  with  the  locvA 
in  quo,  to  show  a  mistake  in  the  deed,  as  to 
the  name  of  the  owner  of  that  tract  referred 
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to  as  a  startinfT  point.  But  the  evidence 
must  show  thiit  the  land  so  referred  to  was 
owned,  or  at  least  claimed  by  the  perscn 
named  in  the  deed:  Nucon  v.  Porter,  9  G, 
401 ;  Peques  v.  Moshy,  7  S.  A  M.  MO ;  JLav^ 
derdale  v.  HaUork,  lb.  622 ;  Ross  v.  Wilsoii, 
lb.  753.  The  mistake  can  be  shown  only  in 
equity ;  same  cases. 

30.  Nor  to  contradict,  A  deed  was  made 
conveving  all  the  land  in  a  certain  town,  ''ex- 
cept the  lots  which  had  been  previously  sold  in 
said  town,  and  which  would  more  fully  appear 
by  a  reference  to  a  map  of  said  town  :"  Beld. 
in  controversy  between  the  grantee  in  the  deed 
and  another  vendee  of  the  grantor,  and  whose 
deed  was  subsequent  to  this  deed,  in  reference 
to  the  title  of  one  of  the  lots,  that  the  refer- 
ence to  the  map  made  it  the  sole  guide  to 
determine  the  extent  of  the  conveyance  made 
by  the  first  deed,  and  that  all  the  land  was 
conveyed  in  the  first  deed,  which  the  map  did 
not  show  had  been  sold,  and  that  parol  evi- 
dence was  inadmissible  to  show  that  the  lot 
in  controversy  had  been;  before  that  time, 
sold ;  Pool  V.  Mi/ers,  13  S.  &.  M.  466. 

31.  Time  of  performance  enlarged  by  parol. 
It  is  said  that  a  deed  cannot  be  revoked  or 
discharged  by  parol,  but  the  time  of  perform- 
ance may  be  enlarged,  or  acts  which  amount 
to  performance  may  be  shown  by  parol; 
Barnes  v.  Lloyd.  1  H.  584. 

32.  As  to  consideration.  Parol  proof  of  a 
consideration  different  from  that  stated  in  a 
deed  is  inadmissible;  Kerrs.  Calvit,  W.  115. 
But  the  rule  excluding  parol  proof  does  not 
extend  to  the  rejection  of  evidence,  which 
shows  that  thedeed  was  without  consideration, 
or  had  an  illegal  consideration ;  Wren  ^.Hoff- 
man, 41  M.  616. 

iSee  EviDENCR,  137  to  172. 

VI.  Proof  of  Deeds  as  Evidenoe. 

33.  Subscribing  witness  must  be  produced. 
In  proving  a  deed  the  subscribing  witness 
must  be  produced,  or  his  absence  satisfac- 
torily accounted  for,  by  showing  him  to  be 
dead,  or  that  he  cannot  be  found,  or  that  he 
has  gone  beyond  the  jurisdiction  of  the  court ; 
Vcivns  v.  Downs,  2  H*  915;  S.  P.,  Chaplain 
V.  Briscoe,  11  8.  &  M.  372. 

When  his  absence  is  accoonted  for,  the 
deed  may  be  established  by  proof  of  the  hand- 
writing of  the  subscribing  mitness,  or  of  the 
acknowledgment  of  the  maker  that  he  owed 
the  debt,  or  had  executed  the  deed,  or  by 
proof  of  his  handwriting.  Hence,  where  it 
was  shown  that  the  sub:icribing  witness  had 
absconded-^was  reported  to  be  dead,  and 
had  not  been  heard  from — proof  of  the 
maker's  signature  and  acknowledgment  of 
the  sale  was  admitted;  Downs  v.  Doums, 
supra. 

34.  Proof  by  one  sufficient.  Only  one  sub- 
scribing witness  is  required  to  a  deed ;  and 
if  there  be  more,  proof  by  one  is  sufficient; 
Shirty  v.  Feame,  4  U.  653. 

35.  Who  is  a  subscribing  witness.  Where 
the  names  of  persons  not  parties  to  nor  in- 
terested in  a  deed  are  found  subscribed  to 
the  deed,  at  the  place  where  subscribing  wit- 


nesses usually  sign  their  names,  they  will  be 
considered  as  subscribing  witnesses,  though 
it  does  not  so  appear,  otherwise  than  from 
the  place  at  which  their  names  are  sub- 
scribed; Chaplain  v.  Briscoe,  11  S.  &  M.  372. 

36.  Deed  must  be  produced.  The  deed  it- 
self must  be  produced,  or  its  absence  ac- 
eonnted  for;  Randolph  v.  Doss,  3  H.  205. 

17.  Reading  without  objection.  If  the  deed 
be  wad  in  evidence  without  proof  of  its  exe- 
cution, and  without  objection,  its  due  execu- 
tion will  be  considered  as  established  on  writ 
of  error  or  appeal ;  lb. 

38.  Unrecorded.  Whether  an  unrecorded 
original  deed,  though  regularly  acknowledged 
by  the  grantor,  and  so  certified  by  a  compe- 
tent officer,  is  admissible  in  evidence,  without 
due  proof  aliunde  of  its  execution;  Quaere f 
Morris  v.  Henderson,  8  G.  492.  It  is  not, 
unless  it  has  been  duly  recorded;  Lock  v. 
Jayne,  10  G.  157. 

3y.  Wlien  certified  copies,  evidence.  See 
KviDENCB,  94,  et  seq. 

40.  Proof  of  haiidwriting.  Where  non  est 
factum  is  pleiided  t4)  a  deed,  and  the  proof 

offered  in  support  of  it  be  uncertain  and 
doubtful,  the  failure  of  the  grantee  to  intro- 
duce any  proof  of  the  genuineness  of  the  sig- 
nature of  the  alleged  grantor,  where  it  is 
presumable  that  such  proof  could  be  ob- 
tained, is  a  circamstance  against  the  genu- 
ineness of  the  deed;  Lock  v.  Jayne,  10  G. 
157. 

Yn.    Acknowledgment  and  Probate  for 
Kegistration. 

See  Ckrtipicatk  op  Acknowlkdoment. 

41.  Deputy  of  probate  derk.  The  taking 
and  certifying  of  an  acknowledgment  to  a 
deed  is  an  official  act  of  the  probate  clerk, 
and  may  be  performed  by  his  deputy ;  Mc- 
Raven  v.  McGuire,  9  8.  &  M.  34.  And  it  is 
no  objection  to  the  certificate  of  acknowledg- 
ment, that  it  is  made  in  the  name  of  the 
deputv  as  such,  if  the  official  seal  be  annexed, 
though  it  would  be  more  regular  if  the  certi- 
ficate be  in  the  name  of  the  clerk ;  S.  O.  1  C. 
100.  This  is  a  qucere  in  Hundley  v.  Buck- 
ner,  6  S.  &  M.  70. 

42.  Potvtr  of  justice  of  the  peace  where 
land  lies  out  of  his  county.  In  1833  an  act 
was  passed  giving  notaries  public  the  right  to 
take  and  certify  acknowledgments  to  deeds, 
conveying  property  situated  outside  of  their 
counties.  In  Ib36  it  was  enacted, that  ''all 
powers  heretofore  belonging  to  notaries  pub- 
lic shall  ex  officio  be  and  vest  in  justices  of 
the  peace  in  their  respective  counties : " 
Held,  that  these  acts  authorized  a  justice  of 
the  peace  to  take  and  certify  acknowledg- 
ments of  deeds  conveying  land  situated  out 
of  his  county ;  Dennistoun  ▼.  Potts,  4  O.  13 ; 
Love  V.  Taylor,  lb.  667 ;  and  such  certificate 
is  good,  though  made  under  the  justice's  com- 
mon seal,  which  is  a  mere  scroll;  Jb,  But 
previous  to  this  act  of  1836,  a  justice  of  the 
peace  could  not  take  and  certify  the  acknowl- 
edgment  to  a  deed,  unless  the  lands  conveyed 
by  it  were  wholly  or  in  part  situated  in  his 
county;  Hughes  v.  Wilkinson's  Lessee^  8  G. 
482.    By  Rev.  Code  of  1857,  p.  311,  art.  27, 
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sect.  5,  all  the  officers  authorized  by  law  to 
take  and  certify  acknowIedgmeDts  of  deeds, 
may  do  so  where  the  land  conveyed  is  situ- 
ated io  any  part  of  ihe  State. 

43.  Probate  jndge.  In  1836  a  probate  judge 
had  DO  power  to  take  and  certify  an  acknow!- 
edgment  to  an  instrument  embracing  a  con- 
tract for  the  sale  of  land,  unless  the  same 
were  under  seal;  Alexander  y.  Polk,  10  G. 
737.  Bat  DOW,  under  Rev.  Code  of  1857,  p. 
311,  art  27,  sect.  5,  all  officers  who  can  take 
acknowledgment  of  deeds,  may  take  and  cer- 
tify to  the  acknowledgment  of  any  "contract 
or  agreement  necessary  to  be  recorded." 

44.  How  official  character  certified.  A  cer- 
tificate of  the  ackuowledgment  of  a  grantor 
in  a  deed  or  mortgage,  need  not  contain  a  de- 
scription of  the  officer  before  whom  it  is 
made.  It  is  sufficient  if  his  official  character 
appear  by  additions  and  descriptions  attached 
to  his  signature ;  and  abbreviations  may  be 
ased  for  this  purpose,  if  in  general  under- 
standiu?  their  import  be  known.  And  the 
letters  J.  P.  affixed  to  the  signature  of  such 
an  officer  is  sufficient  to  show  that  he  is  a 
justice  of  the  peace;  Raas  v.  Wingatef  1  G. 
440. 

44a.  Certificates  liberally  construed.  Certi- 
ficates of  acknowledgments  to  deeds  and  in- 
stroments  of  like  character  being  frequently, 
from  necessity,  made  bv  inexperienced  and  il- 
literate officers,  shonld  not  be  construed  by 
the  application  of  technical  rules,  but  should 
be  received  with  great  indulgence  and  libe- 
rality, and  sustained  as  valid  whenever  it 
can  be  done  by  fair  legal  intendment ;  Russ 
V.  Wifigate,  supra.  And  they  are  to  be  main- 
tained if  substantially  right.  If  they  are  to 
the  effect  and  substance  of  the  statute,  they 
are  eood  without  following  its  precise  form  ; 
Morne  V.  Clatfton,  13  S.  k  M.  373;  Pickett  v. 
Doe.  5  S.  &  M.  470. 

446.  Same:  Instances.  Thus,  a  certificate 
of  acknowledgment  to  a  deed  made  by  a 
sheriff,  in  these  words :  **  Personally  appeared 
before  me,  G.  C,  probate  clerk  in  and  for  the 
said  county,  whose  name  is  subscribed  to  the 
within  deed,"  and  then  pursuing  the  form  of 
the  statute  in  other  respects,  but  omitting 
the  name  of  the  sheriff,  is  sufficient  for  the 
reference  to  the  name  subscribed,  made  in 
the  words  printed  in  italics,  sufficiently 
shows  who  the  acknowledging  party  was ; 
Pickett  V.  Doe,  supra.  So,  if  the  certificate 
shows  that  the  grantor  acknowledged  that  it 
was  his  "  act  and  deed,''  this  is  equivalent  to 
acknowledging  that  he  signed,  sealed,  and 
delivered  it;  HaUs  v.  Thompson,  1  S.  &  M. 
443.  And  if  the  certificate  be  that  the  wife 
acknowledged  that  she  *' executed"  the  deed 
freely,  Ac,  it  will  be  good,  since  the  word 
"execQtion"  means  signing,  sealing,  and  de- 
livering ;  Smith  v,  Williams,  9  G.  48.  But 
the  following  was  held  bad  as  to  the  wife, 
**  Personally  appeared,  J.  L.  A  W.  C,  who 
acknowledged  that  they  signed,  sealed,  and 
delivered  the  foregoing  deed,  as  their  volun- 
tary  act  and  deed,  and  for  the  purposes 
therein  mentioned ;  and  the  said  J .  L.  on  a 
private  examination,  apart  from  her  husband. 


acknowledged  that  she  signed  the  same,  Ac, 
for  it  did  not  appear  upon  her  private  exam- 
ination that  she  acknowledged  ^*  sealing  and 
delivering**  which  was  essenial;  Tovlmin  v. 
Heidelberg,  3  G.  268. 

44c.  Same.    And  under  our  statute,  which 
requires  the  subscribing  witness  making  pro- 
bate of  a  deed  for  record,  to  swear  "that  he 
saw  the  grantor  sign,  seal,  and  deliver  the 
deed,  to  the  grantee,  that  he  subscribed  his 
name  thereto  as  a  witness  in  the  presence  of 
the  grantor,  and  that  he  saw  the  other  sub- 
scribing witnesses   (naming  them)  sign  the 
same  in  the  presence  of  the  grantor,  and  in 
the  presence  of  each  other,  on  the  day  and 
year  therein  named  ;**  it  was    held,  that  a 
certificate  of  the  proof  of  the  execution  of 
the  deed,  which  stated  that  a  subscribing  wit- 
ness   swore,   "  that    the  deed   was   signed, 
sealed,  and  delivered  in  his   presence,  and 
also  in  the  presence  of  B.  E.,  the  other  sub- 
scribing witness  thereto,"  was  sufficient;  for 
the  statement  that  he  (affiant)  and  R.  E.  are 
subscribing  witnesses,  is  a  statement  that 
they  attested  according  to  law,  *.  e.,  that 
they  subscribed  it  as  witnesses  in  the  pres- 
ence of  the  grantor,  and  in  the  presence  of 
each  other;  Horsey.  Clayton,  13  S.   A  M. 
373. 
See  Rf.oistration,  12. 
44d   Foreign    certificate    of   achiowledg- 
ment.     Under  the  statute  of  this  State,  which 
declares  that  **  when  the  parties  or  witnesses 
to  a  deed,  reside  in  a  foreign  State,  kingdom, 
nation,   or   colony,  the   acknowledgment  or 
proof  may  be  made  before  any  court  of  law, 
or  mayor,   Ac,  certified  by   said   court  or 
mayor,   in  such    manner   as  such  acts  are 
usually  authenticated  by  him  or  them,  shall 
be  sufficient,**  Ac ;  it  was  held  thut'a  certifi- 
cate of  acknowledgment  to  a  deed,  purport- 
ing to  be  taken  before  the  Mayor  of  Liver- 
pool,  in    England,  and    to    be    his   official 
certificate,  and  bearing  the  corporate  seal  of 
that  city,  but  which  is  not  signed  by  the 
mayor,  but  only  by  the  city  clerk,  **  by  order 
of  the  mayor,**  is   sufficient ;   for  it  will  be 
presumed  that  the  certificate  is  in  due  form, 
and  according  to  the  law  of  England,  the 
certificate  itself  bein^  prima  facie  evidence 
of   that  fact,  until  the  contrarv  is  shown ; 
Sessioiis  v.  Reynolds,  7  S.  A  M.  130. 

See  Kboistration,  11;  and  Husband  and 
Wife,  63  to  73. 

Till.  Begistration  of  Deeds. 
44e.  Only  necessary  against  stihsequent  con- 
veyance by  same  grantor.  'I  he  statute  of  the 
Mississippi  Territory  providing  for  the  regis- 
tration of  deeds,  which  declared  that  a  deed 
which  was  not  registered  within  twelve  months 
from  its  date,  should  be  void  as  to  subsequent 
purchasers  and  mortgagees  without  notice, 
makes  the  unregistered  deed  void  only  as  to 
purchasers  and  mortagees  from  the  same 
grantor;  and  the  statute  does  not  at  all  affect 
the  validity  of  the  deed,  as  against  pur- 
chasers and  incumbrancers  from  a  distinct 
and  independent  source.  Hence,  the  failure 
to  register  a  d,ed  made  in  the  year  180(>  (by 
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a  grantee  under  a  Spanish  gfrant),  till  the 
year  1841,  does  not  at  all  aflfect  its  validity 
as  against  a  patent  granted  by  the  United 
States  Government  in  1823.  The  object  of 
registration  laws  is  to  reqnire  deeds  to  be 
put  on  record,  so  that  the  same  grantor  may 
not  have  the  power  to  commit  a  fraud  on 
another  purchaser,  by  making  a  new  sale,  and 
a  new  deed ;  Sessions  v.  Reynolds,  7  S.  &  M. 
130. 

44/.  Same.  The  purchaser  of  the  legal  title 
is  not  bound  to  take  notice  of  a  registered 
lien  or  incumbrance  on  the  estate,  created 
by  any  person  other  than  those  through 
whom  he  is  compelled  to  deraign  title.  8. 
purchased  the  land  in  controversy  from  the 
State,  and  received  a  certificate  which  en- 
titled him  to  a  patent  when  the  purchase 
money  was  paid  ;  a  judgment  was  recovered 
against  S.,  and  after  the  purchase  money  was 
paid  his  eouity  in  the  land  was  sold  thereunder. 
S.  after  tne  judgment  been  me  a  lien  on  the 
•  land,  sold  it  to  M.,  who  procured  a  patent  from 
the  State  directly  to  himself.  B.  &  H.  pur- 
chased the  land  from  M.  for  a  valuable  con- 
sideration, without  any  actual  notice  of  the 
judgment  lien  :  Held,  that  as  B.  &  H.  could 
make  out  their  title  through  the  patent  fn»m 
the  State  to  M.— the  name  of  S.  not  being 
connected  therewith — they  were  not  charge- 
able with  notice  of  the  registered  lien  of  the 
judgment  against  S.;  Harper  v.  Bihb,  5  G. 
472. 

45.  Notice  of  unregistered  deed.  An  un- 
reprislered  deed  is  good  between  the  parties, 
and  also  against  subsequent  purchasers  and 
creditors  having  notice;  McAnulty  v.  Binga- 
man,  6  H.  382 ;  Dixon  v.  Doe,  1  S.  &  M.  70 ; 
Cobea  v.  Carroll,  5  jS.  &  M  54.*).  But  the  notice 
to  bind  .the  creditor  sh«»ul«l  be  given  at  least 
before  the  rendition  of  his  judgment :  if  he 
have  no  notice,  then  his  judgment  will  operate 
as  a  lien,  which  will  not  be  defeated  by  notice 
of  the  unregistered  deed  before  levy  and  sale. 
And  the  right  of  any  purchaser  at  the  sale 
will  be  as  good  as  that  of  the  creditor  under 
whose  judgment  the  sale  takes  place ;  and 
the  purchaser  will  not  be  defeated  though  he 
have  notice  of  the  unregistered  deed,  if  the 
judgment  creditor  had  no  notice  ;  Htnderson 
V.  Downing.  2  0. 106 ;  S.  P.,  Barker  v.  Stacey, 
3  (J.  471 ;  Lindsey  v.  Henderson,  5  C.  ftOz  ; 
Kelly  V.  Mills,  41  M.  2(57  ;  Work  v.  Harper, 
2  O.  519  ;  Walker  v.  Gilbert,  7  S.  &  M.  456. 
But  this  was  a  qucere  in  Clemtnt  v.  Beid,  9 
S.  &  M.  535. 

See  Judgment,  113.  Vbndor  and  Vkndkk, 
64.    Husband  and  Wipe,  38a. 

46.  Possession  equivalent  to  notice.  Pos- 
session by  the  grantee  of  the  land  conveyed 
in  an  unregistered  deed,  is  equivalent  to 
notice;  Dixon  v.  Doe,  1  S.  &  M.  70;  Halls  v. 
Thompson^  lb.  443;  Wilty  v.  Higldower,  6 
S.  &.  M.  345;  Walker  v.  Gilbert,  7  S.  &  M. 
456 ;  Humphries  v.  Partee,  10  S.  &  M.  282  ; 
Jones  v.  Loggins,  8  G.  546;  Perkins  v. 
Swank,  43  M.  349. 

47.  Deed  not  registered  within  time  pre- 
scribed by  statute.  Under  the  statute  of  this 
btate,  a  deed  acknowledged  and  recorded 


within  three  months  of  its  delivery,  is  good 
against  all  persons  whatsoever;  but  if  not 
recorded  witnin  three  months,  then  it  is  good 
from  its  date  as  betweep  vendor  and  vendee, 
and  purchasers  and  creditors  of  vendor  hav- 
ing notice ;  but  as  to  creditors  and  purchasers, 
and  creditors  without  notice,  it  takes  effect 
only  from  the  date  of  filing  it  for  record ;  Mc- 
Raven  v.  McGuire,  9  S.  &  M.  34. 

48.  Register  of  deed  not  properly  authen- 
ticafed.  The  registration  or  a  deed  not  prop- 
erly acknowledjjed  or  proven,  is  a  nullity,  and 
conveys  lo  notice  of  it ;  Work  v.  Harper,  2 
0.  517  ;  Tillman  v.  Co7vand,  12  S.  &  M.  262. 

49.  Certificate  of  registration.  Whether  a 
certificate  of  the  recording  of  a  deed  signed 
in  the  name  of  the  deputy  clerk  is  good ; 
Qucere?  Hundley  v.  Buckner,  6  S.  &  M.  70. 
But  it  seems  it  would  be  good;  see  anfeA\. 
The  certificate  need  not  be  placed  on  the 
deed  when  it  is  recorded ;  such  certificate,  if 
put  on  the  deed  five  years  after  its  registra- 
tion, is  suflBcient  to  show  it  was  filed  for 
record  at  the  date  specified  in  the  certificate; 
Hundley  v.  Buckner,  supra. 

60.  Land  must  be  registered  in  the  county 
where  it  lies.  A.  deed  conveying  lands  situ- 
ated in  several  counties  must  be  registered  in 
all  the  counties  in  which  any  part  of  the  land 
is  situated  ;  its  registration  in  one  or  more  of 
the  counties  is  no  notice  to  the  creditors  and 
purchasers  of  the  grantor  of  the  conveyance 
of  the  land  situated  in  the  counties  in  which 
the  deed  has  not  been  registered ;  Harper  v. 
Tapley.  6  G.  506. 

51.  When  certified  copies  of  registered 
deeds  evidence.  Whether  a  certified  copy  of 
a  deed  conveying  lands  situated  in  several 
counties  made  by  the  register  in  a  county  in 
which  the  deed  has.been  recorded,  is  evidence 
under  the  statute  Rev.  Code  of  1857,  p.  516, 
art.  228,  in  a  suit  respecting  that  portion  of 
the  land  which  is  situated  in  a  county  in  which 
it  has  not  been  registered;  Qucere?  It  is 
admissible  upon  proof  of  loss  uf  the  original 
and  independent  proof  that  it  is  a  correct 
copy ;  lb. 

52.  Same:  Art.  229, p.  516,  of  Rev.  Code 
of  1857.  This  act  provides  that  "  copies  of 
tne  record  of  a  deed,  bond,  or  other  writing, 
required  or  permitted  by  the  laws  of  ihis 
Stute,  or  of  another  State  or  Territory  of  the 
United  States,  to  be  recorded,  Ac,  shall, 
when  certified  by  the  clerk  in  whose  office 
the  record  is  made,  under  his  seal  of  oflSce,  be 
received  in  evidence  in  all  the  courts  of  this 
State  without  accounting  for  the  absence  of 
the  original;  but  if  the  execution  of  such 
deed,  bund,  or  other  writing,  shall  be  disputed 
by  the  other  party. under  oath,  the  original 
shall  be  produced  or  its  absence  accounted 
for,  before  such  copy  shall  be  read,  and  such 
original,  when  acknowledged  or  proven  ac- 
cording to  the  laws  of  the  State  or  Territory 
where  executed,  so  as  t»)  entitle  it  to  be  re- 
corded there,  shall  be  evideuce  in  thift  State 
without  further  proof  of  execution  ;*'  this  does 
not  authorize  the  introduction  in  evideuce  of 
an  unrecorded  original  deed,  though  acknowl- 
edged or  proven,  and  entitled  to  be  recorded 
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according  to  the  law  of  the  State,  where  it 
was  executed;  Lock  v.  Jayne,  10  G.  157  ;  and 
that  article  allows  as  evi^nce  authenticated 
copies  of  sach  foreign  deeds  as  have  been  duly 
recorded  in  the  proper  oflBce  of  the  State  where 
they  are  made;  Davis  v.  RhodeSy  10  6.  152. 
In  Morris  v.  Henderson.  8  G.  492,  it  was  left 
undecided  whether  a  certificate  of  acknowl- 
ed^ment'of  an  unrecorded  deed  is  competent 
evidence  of  its  execution  and  delivery ;  but 
it  was  held  that  possession  of  an  unrecorded 
deed  by  the  grantee  was  evidence  of  its  de- 
livery. 

.'>3.  Marriage  settlements  required  to  he 
registered.  The  statute  of  1822  (H.  &  H. 
344,  I  34),  provides  that.  *'  Every  deed 
respecting  the  title  to  personal  property, 
*  *  *  which  by  law  ou^ht  to  be  recorded, 
shall  be  recorded  in  that  county  in  which 
SQch  property  shall  remain ;  and,  if  after- 
wards the  person  claiming  title  under  such 
deed,  shall  permit  any  person  in  whose  pos- 
session such  property  may  be,  to  remove 
with  the  same  out  of  the  county  in  which 
snch  deed  shall  be  recorded,  and  shall  not 
within  twelve  months  after  such  removal" 
cause  the  deed  to  be  delivered  for  record  in 
the  county  to  which  the  property  shall  be 
removed,  "snail  be  void  in  law,  as  to  all 
purchases  for  a  valuable  consideration,  with- 
out notice,  and  as  to  all  creditors."  This  ap- 
plies to  marriage  settlements,  in  which  per- 
sonal property  is  secured  to  the  wife  ;  and  a 
removal  of  the  property  by  the  husband,  with- 
out registration  as  required,  makes  it  subject 
to  bis  sales  and  debts ;  Moss  v.  Davidson,  I 
S.  &  M.  112;  Pickett  v.  Banks,  11  S.  &  M. 
445.  But  by  the  term  "  all  creditors,"  used 
in  that  act,  judgment  creditors,  or  those  hav- 
ing a  lien  on  the  property,  alone  are  included  ; 
general  creditors  are  not  embraced,  unless, 
perhaps,  those  who  have  been  induced  to 
deal  and  give  credit  to  the  husband,  on  the 
faith  of  his  apparent  ownership.  And  if  it  be 
proven  that  the  creditor  had  notice,  before 
he  recovers  his  jnd;;ment,  of  the  wife's  rights, 
he  cannot  subject  the  property,  though  the 
credit  was  given  after  the  removal,  and  before 
notice  or  registration ;  Pickett  v.  Banks,  svr 
pra.    See  ante,  4.5,  and  Registration,  15, 16. 

54.  Registration  of  forei(jn  deeds.  As  to 
registration  of  foreign  deeds,  see  Keqistra- 
Tios,  3,  4.  5. 

55.  Improper  registration,  A  power  of 
attorney  to  sell  land,  registered  upon  an  ac- 
knowledgment taken  by  a  justice  of  the  peace, 
who  had  no  power  to  take  it,  because  the 
land  was  situated  out  of  his  county,  though 
not  admissible  in  evidence  as  a  legally  re- 
corded instrament,  is  yet,  after  the  lapse  of 
thirty  years,  in  which  the  principal  has  set 
np  no  claim  to  the  land  conveyed  under  it, 
admissible  as  a  circumstance  to  show  the 
authority  of  the  a^ent  to  execute  a  deed  con- 
veying the  land ;  Hughes  v.  Wilkinson's  Les- 
see, 8  G.  482. 

The  registration  of  a  deed  not  authenticated 
according  to  law  is  no  notice ;  the  registra- 
tion is  a  simple  nullity ;  Tinman  v.  Co  wand  j 
12  a  &  M:.  262 ;  Work  v.  Harper,  2  C.  517. 


56.  Registration  evidence  of  delivery.  The 
acknowledgment  and  registration  of  a  deed  is 
presumptive,  but  not  conclusive  evidence  of 
delivery ;  Bullitt,  Miller  §•  Co,  v.  Taylor,  5 
G.  708. 

57.  Both  parties  claiming  under  same  d^ed. 
When  both  parties  claim  under  a  deed,  the 
question  of  its  registration  is  immaterial ; 
BiUler  V.  Hicks,  11  S.  &  M.  78. 

See  Registration  generally. 

IX.  Esorows. 

58.  Plea  of  escrow.  To  an  action  on  a  deed 
or  bond,  if  it  be  pleaded  that  the  instrument 
sued  on  is  an  escrow,  the  plea  should  aver 
upon  what  condition  it  was  executed ;  such 
an  averment  is  indispensable ;  Graves  v. 
Tucker.  10  S.  &  M.  9. 

59.  What  is  an  escrow  ?  To  constitute  an 
escrow,  the  instrument  must  bo  delivered  to 
a  stranger  to  it  (and  not  to  one  of  the  par- 
ties), to  be^held  by  him  until  certain  condi- 
tions be  performed,  and  then  to  be  delivered 
to  the  party  to  whom  it  is  made,  and  to  take 
effect  as  the  deed  or  bond  of  the  grantor  or 
obligor;  Ih, 

X.  Estoppel  by  Deed. 

See  EsTOPPKLS. 

60.  By  recitals :  Mutuality.  Recitals  in  a 
deed  estop  the  party  making  them,  and  those 
claiming  under  him ;  but  the  estoppel  must 
be  mutual ;  that  is,  a  recital  is  not  bindin^r 
on  one  party  as  an  estoppel,  unless  they 
are  binding  on  his  adversary;  therefore,  where 
the  heirs  of  an  intestate  refused  to  recognize 
a  deed  made  by  the  administrator,  attempting 
to  convey  realty  sold  by  him.  and  brought 
ejectment  to  invalidate  the  sale,  it  was  held 
that  the  purchaser  was  not  estopped  by 
a  recital  in  the-  deed,  which  excepted  the 
widow's  right  of  dower  from  the  warranty, 
from  denyinar  that  there  was  a  widow,  or,  from 
proving  the  illegitimacy  of  the  plaintiffs  claim- 
ing to  be  heirs;  Stevenson's  Heirs  v.  Mc- 
Reary.  12  S.  &  M.  9. 

61.  Parties  and  privies  bound  by  recitals. 
The  rule  is  well  settled  that  all  parties  to  a 
deed  are  bound  by  the  recitals  in  it,  legiti- 
mately appertaining  to  its  subject  matter; 
and  this  applies  not  only  to  the  parties  imme- 
diately, but  to  those  claiming  under  them, 
to  privies  in  blood,— privies  in  estate,  and 
privies  in  law.  Therefore,  when  a  father 
made  a  deed,  assigning  his  interest  in  a  de- 
ceased brother's  estate,  in  which  he  recited 
that  the  brother  died  without  lawful  issue, 
and  afterwards  a  child  of  the  deceased  brother 
died  without  issue,  and  the  children  of  the 
assignor  claimed  this  deceased  child's  estate, 
upon  the  ground  that  they  were  next  of  kin 
through  their  father,  and  which  claim  would 
have  been  true  if  the  deceased  child  had  been 
legitimate ;  it  was  held  that  the  recital  in  the 
father's  deed,  that  this  deceased  child  of  his 
brother  was  illegitimate,  estopped  his  children 
from  claiming  the  estate ;  Bobbins  v.  McMil- 
lan, 4  0.  434. 
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.  62.  Recital  must  be  certain.  In  order  to 
create  an  estoppel  by  a  recital  in  a  deed,  the 
matter  must  be  directly  and  precisely  alleged, 
and  with  certainty  to  every  intent ;  if  it  be 
repujrnant  and  contradictory,  it  will  not  have 
that  effect.  Hence,  when  the  deed  was  dated 
30th  April,  and  recited  that  the  sale  was 
made  on  a  credit  payable  in  three  annnal  in- 
stalment, *' commencing  from  12th  inst.";  and 
at  another  place  recited  that  the  instalments 
were  due  respectively  on  12th  February,  in  the 
years  named ;  it  was  held,  that  the  deed  cre- 
ated DO  estoppel  to  prevent  the  introduction 
of  evidence  to  show  that  there  was  a  mistake 
in  the  date  of  the  deed  ;  McComh  v.  Gilkey, 
7  C.  14«. 

63.  Warranty,  an  estoppel.  A  covenant 
of  warranty  of  litle,  in  fee,  contained  in  a 
deed  made  by  an  administratrix  conveying 
land  sold  by  her  under  an  order  of  the  Pro- 
bate Court,  is  an  estoppel  to  her  to  claim 
dower  in  the  land ;  Magee  v.  Mellon,  1  C. 
585. 

64.  Recital  no  estoppel  to  show  the  deed 
void.  A  recital  in  a  void  bond  cannot  oper- 
ate as  an  estoppel ;  nor  can  a  recital  operate 
to  estop  the  obligor  from  showing  the  con- 
trary, when  that  would  show  the  bond  to  be 
void  ;  Thomas  v.  Burrus,  1  C.  570. 

65.  Conveyance  not  under  seal.  A  con- 
veyance of  land  not  under  seal,  will  be  treated 
in  equity  as  valid,  and  the  vendor  be  com- 
pelled to  execute  a  deed,  and  the  heirs  of 
vendor  will  be  estopped  by  it,  from  setting 
up  against  vendee  any  after  acquired  title ; 
Nixon's  Heirs  v.  Carco's  Heirs  o  C.  414. 

66.  Voluntary  deed  of  personalty.  A  deed  of 
personalty  in  consideration  of  love  and  affec- 
tiou.is  not  valid  withouta  delivery  of  posses- 
sion ;  nor  good  as  an  estoppel;  Fairly  v.  Fairly 
5  G.  18.  But  when  the  donor  acknowledges, 
under  his  hand  and  seal,  that  a  delivery  was 
in  fact  made,  he  will  he  estopped  to  deny  it, 
especially  when  the  deed  has  been  recorded  ; 
Ne^vell  V.  Newell.  5  G.  385. 

67.  Infant  not  estopped.  An  infant  is  not 
b  Mind  or  estopped  by  his  deed ;  Cook  v. 
Tvumbs.  7  G,  6H.o. 

6«.  Agent  estopped  by.  A  deed  made  by 
an  agenl  estops  him  from  setting  up  title  to 
the  land  thus  conveyed  ;  Harney  v.  Morton, 
7  G.  411. 

68a.  Warranty  an  estoppel.  A  covenant 
of  warranty  of  litle  in  a  deed  made  by  an 
administratrix,  conveying  land  sold  by  her 
under  order  of  the  Probate  Court,  is  an  es- 
toppel to  her  to  claim  dower  in  the  land ;  Ma- 
gee V.  Mellon.  1  C.  58.5. 

iif^b,  Substituted purchafier  at  chancery  sale 
estopped.  A  persou.  who  by  agreement  with 
the  person  to  whom  a  slave  was  knocked  off. 
at  a  chuncery  sale,  gave  his  own  bond  and 
security  for  the  purchase  money,  in  which  it 
is  recited  that  he  was  the  purchaser,  is  es- 
topped thereby  to  deny  that  he  was  the  pur- 
chaser ;  Redus  v.  Haydn^  43  M.  614. 

XI.    Oonstmotion  of  Deeds. 

69.  The  whole  deed  mu^t  be  considered. 
A  construe  I  ion  is  to  be  made  on  the  entire 


deed  ;  every  part  ought,  if  possible,  to  have 
effect.  And  if  certainty  once  appears  in  a 
a  deed,  that  must  be  referred  to  as  explana- 
tory of  what  is  indefinite  ;  Williams  v.  Clai- 
borne, 7  S.  &  M.  488. 

70.  Main  object :  Repugnant  proviso.  The 
main  object  of  a  deed  is  to  be  gathered  from 
its  provisions,  and  when  that  is  ascertained, 
it  must  prevail.  A  proviso  or  condition  re- 
pugnant to  the  grant  is  void,  provided  the 
thing  be  specially  granted.  A  proviso  which 
is  only  explanatory  is  good  ;  lb. 

71.  Recital  in  premises.  A  recital  in  the 
premises  of  a  deed,  showing  the  motive  and 
reasons  on  which  it  is  founded,  is  important 
to  be  considered  in  construing  the  deed ;  Tb. 

72.  Repugnant  provision.  Where  one  of 
the  declarations  of  trust  in  a  deed  was  in 
conflict  with  the  recitals  in  the  premises,  the 
habendum,  and  every  other  declaration  of 
trust  in  the  deed,  it  must  be  rejected ;  lb. 

73  Same:  Cane  in  judgment.  A  marriage 
settlement,  in  the  premises,  recited,  that  it  was 
the  intention  of  the  parties  to  secure  all  the 
property  of  the  wife  to  her  sole  and  separate 
use,  and  it  then  proceeded  to  convey  all  the 
property  of  the  wife  to  a  trustee ;  Haben- 
dum: 

1st.  For  the  use  of  hnsband  and  wife  for 
their  natural  lives,  subject,  however,  to  the 
disposal  of  the  wife  by  will. 

2d.  That  the  wife  should  at  all  times  have 
full  control  of  the  property,  and  that  the  hup- 
band  would  not  intermeddle  therewith  ;  and 
that  the  same  should  not  be  liable  to  his  debts, 
or  contracts,  or  disposal. 

3d.  That  the  trustees  should  sell  any  of  the 
property,  upon  the  appointment  of  husband 
and  wife,  and  of  the  wife  alone. 

4th.  And  the  husband  warranted  that  the 
whole  property,  and  its  proceeds  and  income, 
should  belong  to  the  wife,  as  her  sole  and 
separate  estate,  and  that  it  should  not  be  sub- 
ject to  his  debts,  control  or  disposition. 

Held,  that  the  first  declaration  of  trust  in 
the  habendum,  viz.,  "  for  the  use  of  husband 
and  wife,  during  their  natural  lives,"  was 
repugnant  to  the  other  parts  of  the  deed,  and 
was  void  ;  and  that  the  husband  took  no  in- 
terest whatever  under  the  deed  ;  lb, 

74.  Restrictions  inconsisteyit  with  the  esfa*t 
granted.  If  the  import  of  the  previous  pro- 
visions in  a  deed  be  such  as  to  vest  an  abso- 
lute estate  in  fee,  in  the  first  taker,  sab.se- 
quent  restrictions  inconsistent  with  snch  an 
estate,  are  void  ;  Carradine  v.  Carradine,  4 
G.  698. 

75.  Construction  of  words  **  give,  grant, 
and  release  "  The  words  **  give,  grant,  and 
release."  are  words  of  transfer  and  convey- 
ance, and  are  sufficient  to  invest  the  g^ran- 
tee  in  a  deed,  with  the  title  of  the  grantor ; 
Fairly  v.  Fairly,  5  G.  18. 

75a.  As  to  subject  matter  included  in  the 
deed.  A  deed  in  trust  by  P.,  to  secure  the 
payment  of  all  judgments  against  P.,  and  then 
afl  judgments  against  B.  and  P.,  does  not  in- 
clude within  it  a  judgment  against  L.  and  P  ; 
Lauderdale  v.  HaUock,  7  S.  &  M.622. 
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xn.     Extrinaio  Writings. 
Ifih.  Map  referred  to  in  deed.  As  to  effect 
of  reference  in  a  deed  to  a  map,  see  ante,  30. 

76.  Endorsement  of  agreement  on  deed. 
in  agreement  endorsed  on  a  deed  at  the  time 
of  its  execution,  if  so  designed,  is  a  part  of 
the  deed  itself,  as  roach  as  if  incorporated  in 
it ;  Baldwin  v.  Jenkins,  1  C.  206  ;  Armstrong 
Y.  Stovall  4  0.  27o. 

77.  Order  of  Probate  CouH  referred  to. 
WTien  land  is  purchased  by  a  guardian  for 
his  ward,  the  order  of  the  Probate  Court,  au- 
thorizing the  purchase,  if  incorporated  in  the 
deed,  May  be  resorted  to  to  remove  an  uncer- 
tainty or  ambisruity  as  to  the  estate  conveyed 
in  the  deed ;  Craft  v.  Germany.  5  G.  118. 

78.  Cotemporaneotis  writings.  Where  two 
writings  refer  to  each  other,  being  contempo- 
raneons,  and  also  a  part  of  the  same  transac- 
tion, they  will  be  construed  as  one  instrument 
Hence,  if  a  de^d  absolute  on  its  face  be  made, 
and  the  grantee  execute  at  the  same  time,  a 
paper  showing  that  he  holds  the  land  in  trust 
for  the  grantor,  the  two  instruments  will  be 
construed  tojrether,  as  if  they  were  one  writ- 
ing; Doe  V.Barnard,  7  S.  &  M.  319. 

ZUL     Deeds  by  Agents. 

79.  /i»  agent*8  name.  Whether  a  deed  by 
an  attorney  in  tact,  duly  authorized,  which  is 
in  his  name  as  "attorney  in  fact"  for  the 
principal,  and  is  signed  with  the  a/?eDt's  name, 
as  ••  attorney  in  fact "  for  the  principal,  passes 
the  legal  title  to  the  land,  and  wnether  the 
registry  of  such  a  deed  is  notice  to  a  subse- 
qaent  purchaser  from  the  principal ;  Quceref 
But  if  such  a  deed  be  not  good,  as  a  convey- 
ance of  the  legal  title,  it  is  a  binding  contract 
on  the  principal  in  equity,  and  a  subsequent 
purchaser  with  notice,  will  be  enjoined  from 
bringing  ejectment  against  the  grantee ;  Ed- 
monson V.  Orr,  12  S.  &  M.  541 ;  S.  P.,  Mc- 
Caleb  V.  Pradat,  3  C.  257;  CuHis  v.  Blair,  1 
C.  309. 

80.  Aaent*8  authority  need  not  be  in  \orit- 
ing.  I'he  authority  of  an  agent  to  make  a 
deed,  or  a  valid  contract  to  sell  land,  need 
not  be  in  writing ;  Curtis  v.  Blair,  supra. 

See  Principal  and  Aqbnt,  3,  5. 

HV.    Voluntary  Deeds. 

81.  What  is.  A  deed  in  considei^tion  of 
love  and  affection,  is  voluntary,  and  does  not 
convey  personalty  without  a  delivery  of  pos- 
session, but  if  it  be  in  consideration  of  love 
and  affection  and  one  dollar,  it  will  be  a  val- 
uable consideration,  and  operate  as  a  convey- 
ance of  personalty  without  delivery ;  Fairly 
y.  fbirly,  5  G.  18;  S.  0.,  9  G.  280.  And  this 
is  so  though'  it  be  shown  that  the  ''  one  dol- 
lar" recited  was  never  in  fact  paid;  S.  C,  9 
0.  280 ;  sed  contra,  per  Smith,  0.  J.,  as  to 
recital  of  one  dollar  as  a  consideration  making 
a  deed  of  personalty  valid,  in  McWiUiey  v. 
Van  Varter,  6  G.  428. 

82.  WJien  good  as  a  covenant  to  stand 
seized.  A  voluntary  deed,  conveying  a  present 
interest  in  land  to  brothers  and  sisters,  and 
reserving  possession  by  the  grantor  until  his 


death,  is  srood  as  a  covenant  to  stand  seized  ; 
Wall  V.  WaXl  1  G.  91. 

82a.  As  to  effect  of  voluntary  deeds  gener* 
ally,  as  against  creditors  of  grantor,  see 
Fraudulknt  Assignments. 

XV.    Alteration  and  Interlineation  of  Deeds. 

83.  Immaterial  alterations.  Where  words 
of  description  are  intirlined  in  one  portion  of 
a  deed,  and  the  same  words  are  embraced  in 
another  part  of  the  deed,  so  that  upon  the 
whole  deed  the  description  of  the  property 
conveyed  is  perfect,  without  reference  to  the 
interlineation,  the  words  will  be  presumed  to 
have  been  interlined  either  before  the  execu- 
tion of  the  deed,  or  afterwards  by  consent  of 
parties,  for  the  words  interlined  had  no  effect 
to  change  the  terms  or  meaning  of  the  deed, 
and  they  are  immaterial  and  do  not  invalidate 
the  deed ;  Gordon  v.  Sizer,  10  G.  803. 

84.  Whether  interlineations  affect  deeds. 
Whether  the  rules  of  law  in  relation  to  inter- 
lineations in  negotiable  instruments  are  ap- 
plicable to  other  writings;  Quaere f  lb. 

See  further  on  this  suoject,  Altbratiox  of 
Writings. 

XVI.    Qnit  claim  Deeds  and  Selease. 
See  Quit  claim. 

85.  Effect  of  deed  of  release.  A  deed  which 
remises,  releases,  and  quit  claims  title  to  land, 
is  competent  evidence,  conceding  that  it  does 
not  pass  the  entire  estate  in  the  land,  for  it 
is  sufficient  to  perfect  title  in  one  having  a 
claim  of  title,  and  it  will  enlarge  an  estate  in 
the  releasee  by  giving  him  somenew  interest, 
and  will  perfect  an  imperfect  and  defeasible 
title  already  in  him.  And  it  seems  any  inter- 
est in  the  releasee,  either  by  possession,  or  by 
deed,  either  in  his  own  or  another's  right,  oV 
any  vested  interest  in  him  without  possession, 
will  be  a  sufficient  foundation  to  support  the 
release  and  make  it  a  valid  conveyance  of  the 
title.  And  in  a  countrv  abounding  in  wild 
and  unoccupied  land,  a  aeed  or  grant  of  such 
land  is  constructive  possession  of  itself  in 
the  grantee,  and  sufficient  to  uphold  a  deed 
of  release  to  him,  from  one  having  the  true 
title.  Where,  therefore,  the  Spanish  govern- 
ment granted  the  same  land  (wild  and  unculti- 
vated) first  to  R.  and  afterwards  to  F.,  the 
constructive  possession  in  F.  under  his  ^ant. 
is  sufficient  to  uphold  a  release  of  the  title  to 
him  by  R.,  in  whom  it  was  vested.  And  so  a 
grant  of  the  whole  of  a  tract  of  land,  with  ac- 
tual possession  of  a  part  by  the  releasee,  is  a 
sufficient  possession  of  the  whole  to  support 
a  release  made  to  the  possessor,  yet  it  will 
not  pass  the  title  of  another  than  the  releasee, 
if  he  be  in  the  actual  visible  possession  of  the 
land  ;  Sessions  v.  Reynolds,  7  S.  &  M.  130. 

86.  Same:  Presumption  as  to  possession. 
Where  a  release  was  thirty-five  years  old,  it 
was  held  that  its  age  drew  to  its  support 
the  favorable  presumption  of  law,  that  it  was 
operative  at  the  time  it  was  made,  which  pre- 
sumption is  strengthened  by  proof  of  posses- 
sion in  the  releasee  as  far  back  as  there  is  any 
evidence  of  possession  by  any  one.  And  in 
order  to  defeat  such  a  release,  it  seems  there 
should  be  proof  of  an  actual  pos8e?sion  under 
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claim  or  right  adverse  to  the  releasee,  at  the 
time  it  was  made ;  and  hence,  where  the  re- 
leasee was  in  possession  long  before  any  ad- 
verse claim  was  set  up  and  it  was  not  shown 
that  ke  was  not  in  possession  when  the  release 
was  made,  it  was  neld  that  the  release  was 
operative. 

87.  Effect  of  release  at  common  law,  and 
under  our  statute.  At  common  law  a  quit 
claim  deed,  unless  the  releasee  was  in  posses- 
sion at  the  time,  was  not  a  technical  convey- 
ance of  the  title,  but  its  sole  operation  was 
merely  as  an  enlargement  of  the  estate  of  the 
releasee.  But  it  is  now  effectual  to  convey 
the  whole  interest  of  the  grantor  to  the  gran- 
tee under  the  statute,  which  provides,  "By 
deed  of  bargain  and  sale,  or  by  deeds  of  lease 
and  release,  or  by  covenant  to  stand  seized  to 
the  use,  or  by  deed  operating  by  way  of  cove- 
nant to  stand  seized  to  use.  the  possession  of 
bargainor,  releasor,  or  covenantor,  shall  be 
deemed  heretofore  to  have  been,  and  there- 
after to  be,  transferred  to  the  bargainee,  re- 
leasee, or  person  entitled  to  the  use,  for  the 
estate  or  interest,  which  such  person  hath  or 
shall  have  in  the  use,  as  perfectly  as  if  the 
bargainee  releasee,  or  person  entitled  to  the 
use  had  been  enfeoffed  with  livery  of  seisin,  of 
the  land  intended  to  be  conveyed  by  such  deed 
or  covenant  (H.  0.  p  610,  sect.  28) ;  Kerr  v. 
Preeman,  4  G.  292.  This  statute  is  re-enac- 
ted in  Rev.  Code  of  1857,  p.  308,  art.  11.  And 
it  is  alho  provided  (art.  17,  p.  309,  of  Rev. 
Code  of  1857],  that  "a  deed  of  quit  claim 
and  release,  snail  be  sufficient  to  pass  all  the 
estate  or  interest  the  grantor  has  in  the  land 
conveyed,  and  shall  estop  the  grantor  and  his 
heirs  from  asserting  a  subsequent  acquired 
adverse  title  to  the  land  conveyed." 

88.  What  quit  claim  deed  implies.  A 
quit  claim  deed  implies  per  se  a  doubtful 
title,  and  it  cannot,  therefore,  be  made  the 
foundation  of  a  bill  in  equity,  to  remove 
cloud  on  titles  ;  Kerr  v.  Freeman,  4  G.  292  ; 
S.  P.,  Smtlh  V.  Winston,  2  H.  601. 

XVn.    Warranty. 

See  Vendor  and  Ykndke,  217,  et  seq. 

88a.  Warranti/  does  not  pass  title.  A 
warranty  does  not  pass  title,  but  is  indemnity 
merely  against  a  defective  title  or  incum- 
brance ;  and  hence,  when  a  vendor  in  a  title 
bond  has  obligated  himself  to  make  a  good  title 
to  the  land  sold,  he  has  complied  with  his  bond 
if  he  has  made  a  deed  actually  conveying  a 
good  title,  though  it  contain  no  covenant  of 
warranty ;  Hadip  v.  Nolan,  6  S.  &  M.  294. 
But  a  covenant  to  *'  make  a  good  and  perfect 
deed,"  means  to  convey  a  good  title,  and  is 
not  complied  with  by  making  a  good  deed, 
with  warranty  of  title,  there  being  an  out- 
standing incumbrance  not  extinguished; 
Greenwood  v.  Ligon,  10  S.  &  M.  603 ;  Feems- 
ter  V.  May,  13  S.  &  M.  275. 

89.  Statutory  warranty,  bv  the  words 
** grant,  bargain  and  sell."  whether  the 
force  of  the  words,  "grant,  bargain  and  sell," 
importing  by  statute  a  warranty  of  an  inde- 
feasible title  in  fee,  and  seisin  in  the  grantor, 
is  qualified  by  the  introduction  in  the  deed  of 


an  express  special  warranty  only  against  the 
claim  of  the  grantor,  and  those  claiming 
under  him  :  Qua^e  ?  Hazlip  v.  Nolan,  6  S.  & 
M.  294.  This  statutory  warranty  is  only  in- 
tended to  operate  when  the  parties  have 
omitted  to  insert  in  the  deed  express  cove- 
nants ;  and  hence,  where  there  is  an  express 
covenant  of  warranty,  that  is  the  extent  of 
the  warrantor's  obligation,  notwithstanding 
he  also  uses  the  words,  **  grant,  bargain  and 
sell;"  Weems  v.  McGaughan,  7  S.  &  M.  422. 
The  statutory  covenant  arising  from  the  use 
of  these  words,  under  the  Rev.  Code  of  1857, 
extends  only  to  a  *'  covenant  that  the  grantor 
was  seized  of  an  estate,  free  from  incum- 
brances, made  or  suffered  by  the  grantor, 
and  for  quiet  enjoyment ; "  See  Code  of  1857, 
p.  309,  art.  16. 

XVIII.    Ohamperty  and  Maintenance. 

See  Champerty  and  Maintrnancf. 

90.  Deed  void  where  land  held  adversely. 
A  deed  to  land  held  adversely  to  the  grantor, 
under  color  of  title,  is  void  for  maintenance ; 
Bledsoe  v.  Ldttle,  4  H.  13.  Whether  a  deed 
made  by  a  tenant  in  common,  after  he  has 
been  ousted  by  his  co-tenant,  is  void  for 
champerty ;  Qucere  f  Harmon  v.  James,  7  S. 
&  M.  111. 

XIX.    Hisoellaneous. 

91.  When  deed  color  of  title.  A  deed  from 
one  claiming  title,  and  in  possession  by  him- 
self or  tenant,  is  color  of  title;  Bledsoe  v. 
LiUle,  4  H.  13.  A  void  deed  is  color  of  title  ; 
Welbom  v.  Anderson,  8  G.  155.  So  a  deed 
made  by  an  administrator  in  pursuance  of  a 
void  order  of  sale,  is  color  ot  title  in  the 
vendee  setting  up  the  statute  of  limitations 
against  the  heirs ;  Root  v.  McFerrin,  8  G.  1 7 
And  so  a  deed,  fraudulent  as  to  the  credi- 
tors of  the  grantor,  is  color  of  title  in  the 
grantee ;  Harper  v.  Tapley,  6  G.  506.  But  a 
deed  not  delivered  can  have  no  effect  what- 
ever, and  is  not  color  of  title;  Bledsoe  v. 
Little,  supra. 

See  Adverse  Possession. 

92.  Ancient  deed.  A  power  of  attorney 
to  sell  Innds  acknowledg«}d  before  a  justice  of 
the  peace  who  had  no  authority  to  take  the 
acknowledgment,  by  reason  of  the  land  being 
outside  o(  his  county,  though  not  admissible  in 
evidence  as  a  legally  recorded  instrument, 
is  yet,  after  the  lapse  of  thirty  vears,  in  which 
there  was  no  claim  set  up  to  the  land  by  the 
principal,  admissible  to  show  the  proper 
execution  of  the  deed  by  the  agent ;  Hughes 
v.  Wilkinson,  Lessee,  8  G.  482. 

92a.  Same :  Case  in  judgment  L.  con- 
veyed to  A.,  B.  &  C,  land,  upon  condition 
that  the  grantees  should  have  two  years  in 
which  to  complete  the  purchase,  or  rescind 
the  trade  at  tneir  election,  and  in  case  of  re- 
scission that  the  land  should  revert  to  the 
grantor.  Soon  after  the  expiration  of  the 
time  limited,  L.  conveyed  the  land  to  A.  alone, 
reciting  that  soon  after  the  contract  was 
made,  B.  had  died  without  completing  the 
purchase,  and  that  C.  had  within  the  two  years 
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released  his  interest  to  A.     For  thirty  years 
thereafter  no  claim  was  set  np  to  the  land  in 
opposition  to  the  lost  conveyance  to  A. :  Hddy 
that  it  woald  be  presumed  that  the  recitals 
in  the  deed  were  true,  and  that  A/s  title  was 
good;  Ih, 
See  EvinKNCK.  58,  59,  60. 
93.  Uncertainly  in  grantee,    A  deed  to  an 
DQincorporated  company  may  be  void ;  but  if 
80,  it  would  be  on  account  of  uncertainty  as 
^  the  grantee.   Hence,  if  a  trustee  be  named 
^  grantee,  the  uncertainty  will  be  removed. 
*tid  the  trust  will   be  enforced    and  a  con- 
^^'yance  toD.,  as  the  president  of  such  a  com- 
ply, and  his  successors  in  office,  in  trust,  for 
the  use  and  benefit  of  the  stockholders  and 
their  heirs  in  proportion  to  the  number  of 
shares  owned  by  each  is  good  ;  City  of  Nat- 
<^  V.  Minor,  9  S.  &  M.  544. 

^^.  Grantor  may  allege  his  incapacity  to 
^"'^^  a  deed.  The  old  common  law  rule,  that 
*  man  cannot  stultify  himself  and  allege  his 
own  incapacity  to  make  a  deed,  has  been 
properly  exploded,  and  now  a  grantee  may 
show  his  incapacity  to  make  a  deed,  as  a 
SjfOnnd  for  vacating  it,  and  this  may  be  done 
at  law  in  an  action  of  ejectment  by  the 
grantor  to  recover  possession  qf  the  land 
from  the  grantee ,  Doe  v.  Dignowitty^  4  S.  & 
M.  57. 

95.  Words  in  past  tense,  A  deed  of  bar- 
gain and  sale  in  which  all  the  operative  words 
of  conveyance  are  in  the  past  tense,  as  *'  have, 
given,  granted,"  &c..  is  nevertheless  good  to 
convey  title;  Harmon  y,  James,  7  S.  M.  111. 

96.  Words  necessary.  The  words  "give, 
grant  and  release "  are  sufficient  to  convey 
grantor's  interest  in  the  land  to  grantee ; 
Fairly  v.  Fairly,  5  G.  18. 

97.  Deed  hearing  date  before  issuance  of 
patent.  It  is  no  objection  to  a  deed  that  it 
hears  date  previous  to  the  issuance  of  a 
patent  by  the  United  States  for  the  same  land  ; 
Bledsoe  v.  Little,  4  H.  13. 

98.  Cancellation  and  destruction  of  deed. 
The  destruction  of  a  deed  does  not  destroy 
the  title  conveyed  by  it ;  and  if  a  new  deed 
be  made  by  the  grantor  to  another,  it  will  be 
y«  id  as  to  all  who  had  notice  of  the  destroyed, 
deed.  And  hence,  if  a  father  paying  the  pur- 
chase money^or  land,  take  the  deed  in  the 
name  of  his  son.  and  subsequently  sell  the 
land  and  cause  the  old  deed  to  be  destroyed, 
and  take  a  new  one  to  his  vendee,  averring 
that  the  first  was  made  to  his  son  by  mistake, 
the  transaction  will  be  void,  unless  there  be 
proof  independent  of  the  father's  statement 
that  the  mistake  existed ;  Lisloff  v.  Hart,  3 
C.  245 ;  S.  P.,  Barton  v.  Wdls,  1  G.  688. 

See  Cancellation,  2.  Vendor  and  Vbn- 
BBB,  56. 

99.  Deed  providing  for  title  to  revest  in 
grantor  on  a  contingency.  Where  a  deed 
provides  that  the  grantee  may  within  a  stipu- 
lated time,  rescind,  and  in  that  event,  that  the 
land  shall  revert  to  the  grantor,  a  rescission 
niAv  be  proven  by  parol,  and  then  the  title 
will  revest  in  the  grantor,  without  any  formal 
JMst  of  conveyence ;  Hughes  v.  Wilkinson's 
Lessee,  8  G.  482. 


100.  Possession  to^extensive  with  bounda- 
ries.  Possession  under  a  deed  is  presumed 
till  the  contrary  appears  to  be  co-extensive 
with  the  boundaries  in  it ;  Bledsoe  v.  Little, 
4H.13. 

101.  Right  of  administrator  of  vendee  to 
object  to  deed.  Whether  the  administrator 
of  a  vendee  sued  for  the  purchase  money, 
under  an  executory  agreement  to  convey 
title  on  payment  of  the  price,  can  object  that 
the  deed  tendered  in  performance  of  the  title 
bond  is  imperfect;  Quaere?  Hazlip  v.  No- 
land.  6  S.  &  M.  294. 

102.  Second  deed  by  grantor.  As  an  ab- 
stract proposition,  it  is  true  that  a  crrantor 
who  has  disposed  of  his  land  by  a  valid  deed, 
in  fee  simple,  cannot  subsequently  dispose  of 
the  same  land  by  a  valid  operative  deed  to 
another,  for  there  is  nothing  on  which  the 
last  deed  can  operate,  since  the  entire  estate 
passed  from  the  grantor  by  the  first  convey- 
ance. But  if  the  first  deed  were  inherently 
defective,  then  the  second  deed  if  valid, 
would .  convey  the  title.  Where,  however, 
the  right  under  the  two  deeds  from  the  same 
grantor  to  different  persons,  centres  in  the 
same  person,  and  are  not  arrayed  against 
each  other,  his  title  is  perfect,  and  it  need 
not  be  decided  which  is  the  superior  grant; 
Sessions  v.  Reynolds,  7  S.  &  M.  130. 

10*.  Recitals  notice.  A  recital  in  a  deed 
that  the  grantor  may  have  previously  con- 
veyed an  alley  on  a  part  of  the  demised 
premises,  is  sufficient  to  put  the  grantee  on 
inquiry  as  to  the  nature  and  character  of  the 
title  of  the  person  who  is  then  using  the 
alley  as  a  pass-way ;  Gordon  v.  Sizej\  10  G. 
805. 

104.  Where  there  are  several  grantors. 
Where  there  are  several  joint  grantors,  exe- 
cution of  the  deed  by  all  must  be  proven,  to 
entitle  it  to  be  read  in  evidence;  Shirly  v. 
Feame.  4  G.  653. 

105.  As  to  vendor's  obligation  to  make  a 
deed,  see  Vendor  and  Vbndbk,  10  to  19. 

Bndof  §ift. 

See  Gift. 

§nd  in  ^msf. 

See  Trusts  and  Trustees  and  Mortoaoes» 

1.  As  to  delivery  of  deeds,  see  Deed,  5 
to  12. 

2.  As  to  d'ilivery  of  personaMy  under  a 
gift,  see  Gift,  9  to  12. 

3.  4s  to  delivery  of  cliattels  under  a  sale, 
see  Sales,  8  to  U&. 

4.  Delivery  by  manufacturer.  If  a  manu- 
facturer complete  an  article  ordered  by  the 
purchaser,  according  to  the  terms  of  the  con- 
tract and  by  the  time  specified,  and  have  it 
ready  for  delivery,  and  set  it  apart  for  the 
purchaser,  he  can  recover  the  price  therefor 
without  an  offer  to  deliver,  if  the  purchaser 
have  notice  of  its  readiness  and  completion 
and  make  no  objection ;  Mclntyre  v.  Kline, 
1  G.  361. 
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1.  As  to  demand  of  payment  of  bills  and 
noteSt  see  Bills  of  Exchanob,  29  to  38a. 

2.  As  to  demand  of  possession  of  a  chattel 
before  suit  brought,  see  Replevin,  7  ;  Pbh- 
NUE,  8. 

3.  Demand  of  delivery  of  onerous  articles. 
When  onerous  property  is  by  contract  to  be 
delivered  on  demand  generally,  without  ffny 
place  being  specified,  a  specific  demand  of  de- 
livery is  necessary  to  put  the  donor  in  default; 
Minor  v.  Michie,  W.  24. 

4.  Demand  of  payment :  Where  payment  is 
contingent.  Where  an  instrument  contains  a 
direct  promise  to  pay  a  certain  sum  at  a  cer- 
tain time,  and  then  points  out  the  manner  of 
paying  it,  and  concludes  by  declaring  that 
••  the  above  is  to  be  valid  in  every  respect  in 
case  B.  &  M.  (who  are  strangers  to  the  con- 
tract) do  not  pay  over  the  amount  to  the 
])ayee  at  the  time  specified  for  payment  ;**  it 
is  unnecessary  that  a  demand  should  be  made 
of  B.  ^  M.  to  entitle  the  promisee  to  recover 
of  the  promisor ;  Baughan  v.  Graham,  1  H. 
220. 

§^emurrei[. 

See  Pleading  and  Practice. 

§^emurrer  io  ^viimc^. 

1.  When  allowable :  Practice,  A  demurrer 
is  allowable  only  to  the  evidence  of  the  ad- 
verse party  holding  the  affirmative  of  the 
issue ;  when  the  plaintiff*  has  offered  evidence 
in  8uj)port  of  his  declaration,  it  is  not  allow- 
able for  him  to  demur  to  the  negative  evi- 
dence of  the  defendant,  introduced  to  over- 
turn plaintiff^s  evidence.  To  allow  this  would 
involve  a  comparison  by  the  court  of  the  evi- 
dence offered  by  the  respective  parties.  The 
court,  on  a  demurrer  to  evidence,  can  only 
determine  upon  the  legal  effect  of  the  facts 
which  the  evidence  demurred  to  conduces  to 
prove ;  these  facts  being  admitted  on  the  de- 
murrer. And  if  negative  evidence  be  demurred 
to,  and  the  court  decide  against  the  demurrant, 
he  may  insist  on  the  irregularity  of  the  pro- 
ceeding ;  because,  though  the  court  acted  at 
his  instance,  yet  it  did  what  was  beyond  its 
power  and  constitution  to  do ;  Goodman  v. 
Ford,  1  C.  592. 

2.  Judgment  on,  A  demurrer  to  evidence 
with  joinder  therein  presents  an  issue  in  law 
to  the  court,  and  if  it  be  overruled,  it  will  be 
error  then  to  submit  the  cause  to  a  jury  ;  the 
adverse  party  to  the  demurrant  is  entitled  to 
judgment  on  overruling  the  demurrer;  HaUlv, 
Browder,  4  H.  224. 

3.  What  inferences  the  court  draws.  Where 
there  is  a  demurrer  to  evidence,  the  court  will 
infer  such  facts  as  a  jury  might  have  reason- 
ably found  from  the  evidence ;  and  hence,  if 
the  evidence  state  a  demand  of  payment  of  a 
note  at  the  proper  time  and  place,  and  per- 
sonal notice  given  to  the  endorser,  the  court 
will  infer  that  both  the  demand  and  notice 
were  regular  in  all  respects ;  Chewmng  v. 
Gatewood,  5  H.  552. 

4.  There  must  be  joinder  in  demurrer.    If, 


after  issue  joined,  and  the  cause  has  been  sub- 
mitted to  a  jury,  the«defendant  demurs  to  evi- 
dence in  a  matter  of  writing,  it  is  necessary 
that  the  plaintiff*  should  join  in  it ;  and  if  the 
court,  without  the  defendant's  joining  in  the 
demurrer,  withdraw  the  case  from  the  jury 
and  render  judgment  on  the  demurrer,  it  will 
be  error,  for  which  the  judgment  will  be  re- 
versed. And  a  recital  in  the  record  that  a 
joinder  exists,  will  not  be  sufficient ;  the  join- 
der itself  must  appear ;  Dozier  v.  Anstill,  8 
S.  &M.  528. 

4a.  Compelling  the  other  party  to  Join  in 
the  demurrer.  The  plaintiff  should  not  be 
compelled  to  join  in  the  defendant's  demurrer 
to  his  evidence,  when  it  is  entirely  circum- 
stantial, unless  the  demurrer  admit  the  facts 
which  the  evidence  is  offered  to  prove  ;  Waul 
V.  Kirkman,  5  C.  823.     See  pod,  7,  8. 

5.  Not  error  to  refuse  to  com/pel  him  to 
join.  It  is  not  assignable  as.  error,  that  the 
court  refused  to  compel  the  plaintiff  to  join 
in  a  demurrer  to  his  evidence ;  lb. 

6.  When  defendant  shoiUd  demur  to  evi- 
dence. Where  the  plaintiff's  evidence  is 
wholly  insufficient  to  sustain  the  material 
allegations  in  his  declaration,  the  defendant 
should  demur  to  the  evidence ;  N,  0.  J,  §•  G, 
N,  R.  R,  Co.  V.  Enochs,  42  M.  603. 

7.  Office  of  the  demurrer :  What  it  admits. 
It  is  the  peculiar  office  of  the  jury  to  find  the 
truth  of  facts,  and  to  determine  the  credibility 
of  witnesses,  and  it  would,  therefore  be  a 
misapplication  of  a  demurrer  to  evidence,  for 
it  to  refer  questions' of  fact  to  the  court. 
The  demurrer  admits  all  the  facts  which  the 
evidence  tends  to  prove,  and  which  the  jury 
might  infer  from  it ;  M,  ff  0,  R,  R.  Co,  v. 
ifc^lW/iMr,  43M.  180. 

8.  When  proper,  and  when  joinder  conv- 
pdled.  If  the  evidence  be  vague,  loose,  un- 
certain, and  existing  in  parol,  it  is  an  impro- 
per case  for  a  demurrer  to  evidence,  and  the 
adverse  party,  ought  not  to  be  compelled  to 
join  in  it ;  and  the  demurrer  ought  not  to  be 
permitted,  unless  the  demurrant  state  the 
evidence  in  the  form  of  facts  proven  by  it,  so 
as  to  limit  the  court  to  a  mere  application  of 
the  law  to  those  facts ;  lb. 

9.  Judgment  on  overruling  the  demurrer. 
Where  a  writ  of  inquiry  would  be  necessary, 
in  case  a  judgment  by  default  is  taken  for 
want  of  a  plea,  a  writ  of  inquiry  will  also  be 
necessary  on  overruling  a  demurrer  to  the 
evidence;  when  the  judjrment  by  default 
would  be  final,  then  the  judgment  on  the  de- 
murrer may  also  be  final ;  lb. 

I.  Sututes 1 

II.  Caption  and  certificate „ 7 

III.  Commission it 

IV.  Deposition  eU  hent  esse x8 

V.  When  deposition  evidence  in  another  suit ac 

VI.  Miscellaneous 24 

I.    Statntes. 

1.  When  depositions  of  resident  witnesses 

may  be  taken.    By  the  Rev.  Code  of  1857, 

pp.  oI3,  5L4.  art.  209,  depositions  in  actions 

at  common  law  may  be  taken  in  the  following 
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cases,  where  the  witnesses  are  resident  in 
the  Sute  :— 

1.  When  the  witness  is  about  to  depart 
from  the  State,  or  by  reason  of  age,  sickness, 
or  other  cause,  is  likely  to  be  unable  to  at- 
tend court. 

2.  When  the  claim  or  defence,  or  a  mate- 
rial part  ther«-of,  shall  depend  on  the  testi- 
mony of  a  single  witness. 

3.  When  the  witness  is  a  judge,  or  any 
other  officer  of  the  State  or  United  States, 
who,  on  account  of  his  official  duties,  cannot 
attend. 

4.  When  the  witness  is  a  clerk  of  a  court 
of  record,  sheriff,  or  justice  of  the  peace,  and 
his  testimony  is  required  beyond  the  limits 
of  his  county. 

5.  When  the  witness  is  a  female.  But 
after  her  deposition  is  taken  either  party  may 
compel  her  attendance  by  swearing  that  her 
attendance  is  necessary  to  the  ends  of  justice. 

6.  When  the  witness  resides  more  than 
sixty  miles  from  the  place  of  trial. 

But  in  all  these  cases  the  party  applying 
to  take  it  must  file  an  affidavit,  to  the  mate- 
riality of  the  witness,  which  must  state  also 
the  reason  for  taking  it,  and  then  the  clerk 
shall  issue  a  commission  to  take  it ;  lb.  art. 
210. 

2.  The  -notice.  In  all  the  above  cases  ten 
days'  notice  of  the  time  and  place  is  to  be 
given  to  the  opposite  party,  with  an  addi- 
tional day  for  every  twenty  miles  of  travel  to 
the  place ;  provided,  that  incase  of  emergency, 
to  be  judged  of  by  the  commissioner,  deposi- 
tions may  be  taken  on  shorter  notice,  so  that 
the  opposite  party  shall  have  opportunity  to 
be  present ;  and  in  the  case  of  a  non-resident 
witness,  by  filing,  the  interrogatories  in  the 
clerk's  office  for  ten  days.  See  'post,  3,  for  the 
notice,  where  the  opposite  party  is  a  non-resi- 
dent. 

3.  Deposition  of  nonresident  witnesses. 
When  the  witness  is  absent  from,  or  non-resi- 
dent of  the  State,  the  party  desiring  his  de- 
position shall  file  interrogatories  in  the  clerk's 
office,  and  serve  his  opponent  or  his  attorney, 
with  a  copy,  and  a  notice  of  the  day  on  which 
the  commission  will  issue,  ten  days  before 
issuing  the  same ;  and  if  the  opposite  party 
is  a  non-resident,  and  has  no  attorney  of  re- 
cord in  the  State,  on  whom  notice  can  be 
served,  notice  may  be  given  in  case  of  a  resi- 
dent witness,  by  filing  it  in  the  clerk's  office 
for  ten  days ;  and  this  applies  to  all  courts  in 
the  State. 

4.  The  commissioner.  The  commission 
may  be  directed  to  one  or  several  commis- 
sioners in  the  alternative  by  name,  or  to  any 
judge  of  a  court  of  record,  justice  of  the 
peace,  mayor,  or  chief  magistrate  of  any  city 
or  town,  commissioner  appointed  by  the  gov- 
ernor  of  the  State,  or  otner  person,  author- 
ized to  administer  oaths  by  the  law  of  the 
plaee  where  taken  ;  and  the  certificate  of  such 
officer  shall  be  prima  facie  evidence  of  his 
official  character,  and  of  his  authority  to  ad- 
minister oaths ;  art.  214. 

5.  Exceptions  to  deposition.  No  exception 
to  any  deposition  other  than  for  incompe- 


tency or  irrelevancy  shall  be  regarded,  un- 
less made  in  writing  and  filed  before  the  com- 
mencement of  the  trial ;  provided  the  deposi- 
tion shall  be  filed  at  least  one  day  before  the 
trial.  The  court  shall  determine  the  excep- 
tions before  trial,  and  if  they  are  sustained, 
may.  in  a  proper  case,  allow  time  to  retake 
the  deposition  :  art.  221. 

6.  The  certificate.  Under  the  statute  prior 
to  IS.**?,  the  deposition  of  a  non-resident  wit- 
ness was  to  be  certified,  according  to  the  law 
of  the  place  where  it  was  taken.  Under  the 
code  of  1857  the  commissioner  is  required  to 
certify  all  his  proceedings,  but  no  form  is  set 
out  or  required. 

n.  Caption  and  Certificate. 

7.  The  certificate.  By  statute  the  certi- 
ficate to  a  deposition  must  he  according  to 
the  law  of  the  place  where  it  is  taken  ;  Coop- 
vjood  V.  Foster.  12  S.  &  M.,  718;  Henderson  v. 
Cargill,  2  G.  367.  But  if  there  be  no  proof 
of  ttese  laws,  the  certificate  will  be  judged  by 
our' laws ;   Coopwood  v.  Foster,  supra. 

8.  As  io  swearing  of  witness.  If  the  com- 
missioner certify  that  the  witness  was  '*  duly 
sworn,"  it  will  be  presumed  that  he  was  sworn 
properly,  and  according  to  law ;  Doe  v.  Kina, 
3  H.  12.5.  And  it  will  be  good  if  it  certify 
that  the  witness  "  was  duly  sworn  true  an- 
swers to  make  to  the  interrogatories  and 
crosa-interrogatories ;"  Baker  v.  Kelly ^  41 
M.  696.  And  so  if  it  appear  from  the  cap- 
tion and  certificate  that  the  witness  swore  to 
the  answers  as  written  out,  it  will  be  pre- 
sumed that  the  oath  was  administered  accord- 
ing to  law,  and  that  the  answers  were  read 
over  to  and  approved  by  the  witness ;  Hen- 
derson V.  Cargill  2  G.  367. 

9.  As  to  seal  of  commissioner.  If  the  cer- 
tificate be  under  the  private  seal  of  the  com- 
missioner, he  having  no  official  seal,  it  will 
do;  Baker  v.  KeUy,  41  M.  696.  And  under 
the  statute,  as  it  existed  before  the  code  of 
18.57,  it  was  unnecessary  for  the  commissioner 
to  certify  the  deposition  of  a  non-resident 
witness  under  seal,  though  the  commission 
required  him  to  do  it,  if  there  were  no  sta- 
tute in  the  State  where  the  deposition  was 
taken  requiring  the  certificate  to  be  under 
seal ;  Henderson  v.  Cargill,  2  G.  367. 

10.  Clerical  error  in  caption.  A  clerical 
misprision,  by  which  the  caption  of  a  deposi- 
tion is  made  to  state  that  the  commission 
issued  out  of  the  Probate  Court,  instead  of 
the  Circuit  Court,  will  not  vitiate  the  depo- 
sition, if  it  also  appear,  either  from  the  cap- 
tion or  commission,  that  it  was  issued  out  of 
the  proper  court ;  Henderson  v.  Cargill^  2  G. 
367;    Soepo<  16,  34. 

in.  The  Commission. 

11.  Commission  in  blank  and  in  the  alter- 
native.  The  commission  should,  when  it  is 
issued,  contain  the  name  of  the  commissioner, 
as  he  derives  his  authority  to  act  from  the 
authority  therein  conveyed ;  otherwise  the  de- 
position will  be  irregular  and  not  admissible 
m  evidence ;  Rupert  v.  Granty  6  S.  &  M.  438. 
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Bat  the  commission  may  issue  to  A.  or  B.  in 
the  alternative,  and  the  deposition  may  be 
taken  by  either ;  Doe  v.  King,  3  H.  125 ;  and 
this  is  the  rule  by  express  provision  of  the 
statute:  see  ante,  4. 

12.  Majority  of  several  commissioners  may 
act.  If  the  commission  be  directed  to  three 
commissioners,  and  the  deposition  be  taken 
and  certified  by  two  it  will  be  sufficient  under 
the  statute ;   H.   &    H.  603,  J  17  ;    Stone  v. 

Cannon,  9  S.  &  M.  595. 

13.  Alteration  of  commission,  A  commis- 
sion issued  to  one  commissioner  is  vitiated 
by  the  insertion  afterwards  of  the  names  of 
two  other  commissioners ;  and  a  deposition 
taken  and  certified  by  the  commissioner  pro- 
perly appointed,  and  the  other  two  whose 
names  were  improperly  inserted,  is  irre^rular, 
and  not  admissible  in  evidence ;  Hemphill  v. 
McBride,  12  S.  &  M.  620. 

14.  Misdescription  of  suit  in  a  commission, 
A  misdescription  of  tne  suit  under  which  a 
deposition  is  taken  will  not  be  ground  for  ex- 
cluding it,  if  it  be  shown  that  it  could  not 
have  misled  the  opposite  parly ;  McRaven's 
Heirs  v.  McGuire.  1  C.  100. 

15.  Necessity  for  a  commission.  Deposi- 
tions in  chancery  may  be  taken  before  a  jus- 
tice of  the  peace  without  a  commission  issued 
to  him,  as  is  settled  by  long  practice  in  that 
court ;  but  the  rule  is  dififerent  in  the  Circuit 
Court  A  justice  of  the  peace  has  no  power 
to  take  depositions  to  be  used  in  that  court 
without  a  commission  issued  to  him  for  that 
purpose.  And  this  rule  applies  where  an 
issue  is  sent  from  the  Probate  Court  to  the 
Circuit  Court  for  trial  (citing  Rupert  v. 
Gran\  ante,  11);  Ragan  v.  Cargitl,  2  C. 
540.  And  if  a  deposition  be  thus  taken  be- 
fore the  cause  is  sent  to  the  Circuit  Court, 
the  opposite  party  may  there  object  to  it, 
thougn  he  made  no  objection  in  the  Probate 
Court ;  Ragan  v.  CargilL  supra.  The  rule 
is  the  same  under  Rev.  Code,  p.  514,  art.  210. 

16.  Misnomer  of  witness  in  commission.  A 
misnomer  of  a  witness  in  a  commission  to 
take  a  deposition  is  fatal.  If  the  commission 
direct  the  deposition  of  Nancy  Gnjfln  to  be 
taken,  it  will  not  authorize  the  takmg  of  the 
deposition  of  Nancy  Griffl%  the  two  being 
separate  and  distinct  names;  Henderson  v. 
Cargill.  2  G.  367.    See  aiite,  10;  and  post,  34. 

17.  Statement  of  the  suit.  If  in  any  part  of 
a  deposition  it  apptear  in  what  cause  it  was 
taken,  and  from  what  court  the  commission 
issued,  it  will  be  sufficient  'I'hese  facts  need 
not  be  stated  in  the  caption  or  certificate. 
In  this  case  the  cause  and  the  court  appeared 
only  from  the  interrogatories,  and  it  was  held 
sufficient;  lb. 


IT.  Deposition  de  bene 

18.  Ts  a  statutory  right :  And  statute  must 
he  followed.  By  the  common  law.  a  deposi- 
tion de  bene  esse  could  be  taken  only  by  con- 
sent of  parties.  The  right  to  take  it  is  de- 
rived  solely  from  the  statute,  and  exists  only 
on  the  conditions  prescribed  in  the  statute. 
This  right  is  given  by  statute  (H.  C.  861,  U 
113,  114,)  in  certain  cases  upon  giving  notice, 


and  filing  the  necessary  affidavit,  and  sninfiT 
out  a  commission  to  take  it,  and  it  can  be 
exercised  only  on  the  performance  of  those 
conditions.  Nor  will  tne  appearance  of  the 
opposite  party,  and  his  cross-examination  of 
the  witness,  be  a  waiver  of  any  of  these  con- 
ditions, except  the  notice ;  and  a  deposition 
taken  without  affidavit  and  commission  will 
be  irregular,  and  cannot  be  read  in  evidence ; 
Ragan  v.  Cargill,  2  C.  540.  And  wherever 
the  statute  requires  an  affidavit  as  the  ground 
of  taking  a  deposition,  it  must  be  made  and 
filed,  as  the  statute  will  be  strictly  construed ; 
Saunders  v.  Erwin.  2  H.  732.  The  Rev. 
Code  requires  commissions  in  all  cases,  and 
affidavits  where  the  witnesses  reside  in  the 
State— 2.  e.,  in  the  Circuit  Court;  see  ante.  1. 

19.  Witness  mu^t  be  produced  if  possible. 
Where  the  deposition  of  a  witness  is  taken 
de  bene  esse,  in  pursuance  of  the  statute  al- 
lowing it— when  there  is  but  a  single  witness 
to  a  material  part  of  the  claim  or  defence — 
it  cannot  be  read  if  the  attendance  of  the 
witness  can  be  had.  It  is  the  duty  of  the 
party  taking  it  to  use  all  legal  means  to  pro- 
cure the  attendance  of  the  witness ;  and  the 
temporary  absence  of  the  witness  from  the 
State  at  the  time  of  the  trial,  if  he  be  a  resi- 
dent, is  not  sufficient  to  authorize  it  to  be 
read,  unless  the  party  has  taken  oat  a  sub. 
poena,  and  endeavored  to  procure  his  attend- 
ance; Ellis  V.  Planters'  Bank,  7  H.  235. 
Biit  if  the  party  taking  the  deposition  has 
had  the  witness  regularly  subpoenaed,  and  he 
voluntarily  leave  the  State  without  the  con- 
nivance of  that  party,  the  deposition  may  be 
read,  though  it  be  shown  that  the  witness 
stated  that  he  left  the  State  to  prevent  his 
being  examined  in  any  case  in  which  he  had 
been  subpoenaed,  and  would  return  as  soon 
as  court  was  adjourned;  Rowan  v.  Oden- 
heimer,  5  S.  &  M.  44.  And  if  the  deposition 
be  taken  on  the  ground  of  the  witness'  in- 
ability to  attend  court,  the  inabilitv  must  be 
proven  before  the  deposition  can  be  read,  if 
objection  be  made ;  Neely  v.  Planters'  Bank, 
4S.  &  M.  113. 

And  so  if  a  non-resident  witness,  whose 
deposition  had  been  taken,  come  within  the 
State,  he  must  be  produced,  if  his  attendance 
can  be  secured  ;  Brewer  v.  Beckwith,  6  G.  467. 

20.  Notice  to  take.  Under  the  statute  (H. 
C.  861,  J  LL3,)  notice  of  the  taking  of  a  depo- 
sition ds  bene  esse  must  be  given  to  the  op- 
posite party.  Notice  to  his  attorney  will 
not  be  sufficient ;  but  if  the  attorney  appear 
and  cross-examine,  this  would  be  a  waiver  of 
notice  to  the  client  But  if  the  notice  were 
not  reasonable,  this  \fould  not  be  a  waiver 
on  that  point  unless  expressly  so  made.  And 
in  order  to  make  such  a  notice  served  on  the 
attorney  reasonable,  he  should  have  time 
after  service,  and  before  taking  the  deposi- 
tion, of  communicating  with  his  client  No- 
tice to  the  attorney  at  1  o'clock  to  take  de- 
position at  3  o'clock  on  same  day,  was  held 
unreasonable,  it  not  being  shown  that  his 
client  was  then  in  the  village  where  the  no- 
tice was  served  and  the  deposition  taken; 
Hunt  V.  Crane,  4  G.  669.    See  post,  26. 
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T.  When  Deposition  taken  in  another   Suit 
is  lyidencei 
21.  Rules    in  relation  to.    To  render   a 
deposition  taken  in  one  case  admissible  in 
another,  it  must  appear  :  1.  That  the  parties 
are  the  same,  or  in  privity.    2.  That  the  ques- 
tion in  controversy  is  the  same.    3.  'i'hat  had 
t^e  testimony  been  different,  it  would  have 
^een  prejudicial  to  the  party  introducing  it. 
f  That  the  verdict  and  judgment  rendered 
^^  one  case  would  be  evidence  in  the  other. 
^'  That  the  first  suit  being  the  one  in  which 
t^e  deposition  was  taken,  had  a  legal  exist- 
^i^ce;  Harrington  v.  Harrivqfon  2  H.  701. 
.22.  (Same;  Ca^e  in  judament.      H.   Har- 
.^•ngton.as  executor,  sued  /eptha  Eurrington 
individually,  and  at  law,  for  the  recovery  of 
certain  slaves.    Jeptha,  in  his  own  right  and 
fis  administrator,  and  John  H  arringtou,  after- 
wards instituted  a  suit  in  equity  against  H. 
yarrington,  the  plaintiff  in  the  first  suit,  and 
H'l  tbo  other  legatees  under  the  will  of  which 
?f  '^as  executor,  to  recover  the  same  slaves  : 
fl/i  '  that  the  depositions  taken  in  the  action 
t  ia^r  ^gj.Q  nQt  admissible  in  the  chancery 
"•  because  John  Harrington  was  not  inter- 
r^t     in  the  action  at  law,  and  because  his 
Tn^  v«?cre  not  in  litigation,  and  though  he 
M.  S^^  under  the  same  instrument  as  Jeptha, 
\^   ^^^^n^aut  in  ^he  action  at  law,  and  his  co- 
^^^^\<ainant  in  equity,  yet  he  claimed  differ- 
^ property;  lb. 

23.  Same ;  Another  instance.  An  action 
vas  brought  by  a  depositiir  of  money,  upon 
&Q  agreement  that  it  should  be  returned, 
whenever  he  should  prove  before  a  court  of 
competent  jurisdiction,  that  he  had  paid  a  c.^r- 
tain  debt  to  a  decedent.  A  proceeding  was 
had  by  him  in  the  Probate  Court  against  the 
administrator  of  the  decedent,  in  which  he 
took  depositions  proving  the  payment :  Heldj 
that  these  depositions  were  not  competent  in 
this  action  against  the  bailee  ;  Merrill  v.  BeLl, 
6S.&M.730. 

YI.  Hiscellaneons. 

21.  In  handwriting  of  attorney.     A  depo- 
sition will  not  be  excluded  because  it  is  in  the 
iandwriiing  of  the  party  at  whose  instance 
it  was  ta^ken;  Donoho  v.  Petit,  W.  440;  but 
nnder  art.  215,  p.  515  of  Rev.  Code  of  1857, 
the  answers  are  required  to  be  written  down 
either  by  the  witness,  the  commissioner,  or 
some  disinterested  party  in  the  commission- 
er's presence. 

2.5.  ^aitUe  allowing  depontions  at  law, 
strictly  construed.  The  statute  allowing  the 
taking  of  depositions  at  law,  must  be  strictly 
construed,  and  every  condition, — affidavit,  is- 
pniog  of  commission  and  notice, — must  be  com- 
plied with  ;  and  an  affidavit  will  be  irregular 
and  insufficient  unless  it  show  on  its  face  the 
cause  in  which  the  deposition  is  to  be  taken, 
and  also  that  it  was  sworn  to  before  a  proper 
officer  and  in  the  district  or  county  in  which 
the  officer  is  authorized  to  act ;  Saunders  v. 
Erwin,  2  H.  732;  and  defects  ot  non-compli- 
ance with  the  statute  cannot  be  cured  by 
parol  proof;  lb.    See  an^c,.  18. 


26.  Notice,  Deposition  must  be  taken  on 
notice  to  adverse  party ;  Picket  v.  Ford,  4  H. 
246.  But  where  due  notice  of  interrogatories 
filed  to  take  a  deposition  has  been  once  given, 
and  for  any  cause,  the  deposition  is  not  taken 
under  the  first  commission,  a  new  commission 
may  issue  without  further  service  of  notice  ; 
it  is  otherwise  where  notice  is  eiven  to  take 
a  deposition  at  a  specified  time  and  place ; 
Copeland  v.  Mears,  2  8.  &  M.  519.  And  if 
the  adverse  party  on  being  served  with  inter- 
rogatories to  take  a  deposition,  sign  a  waiver 
of  the  privilege  of  filing  cross-interrogatories, 
a  commission  may  issue  instanter,  without 
waiting  for  the  lapse  of  ten  days  required  by 
the  statute  ;  Coolc  v.  Martin,  5  S.  &.  M.  379. 
See   ante,  20. 

27.  Agreement  as  to  notice :  Case  in  judg- 
ment. If  counsel  agree  that  notice  of  the 
taking  of  a  deposition  in  an  another  State 
shall  be  given  to  a  person  residing  there,  the 
agreement  is  valid,  and  the  notice  must  be 
given;  and  if  the  agreement  be  to  give  notice 
to  Thos.  R.  Lee  A  Co.,  and  it  be  given  to 
Henry  R.  Lee  &  Co.,  a  member  of  which 
latter  firm  attended  and  cross-examined,  it 
will  be  bad,  unless  it  be  shown  by  other  evi- 
dence that  Henry  R.  Lee  &  Co.  was  the  firm 
intended  ;  Bohr  v.  Str  Baton  Rouge,1  S.  &  M. 
715. 

28.  Effect  of  amendment  of  pleading  in 
deposition,  A  deposition  is  not  rendered  in- 
competent by  a  subsequent  amendment  of 
the  declaration  as  to  the  subject  matter  of 
the  suit;  Cooper  v.  Granberry,  4  G.  117. 

29.  Depositions  in  Probate  Court  no  part 
of  record.  Depositions  taken  in  the  Probate 
Court  are  not  necessarily  a  part  of  the  re- 
cord, except  upon  appeal  to  the  High  Court ; 
Lipscomb  v.  Postell,  9  G.  476. 

30.  Ccmsent  to  take  deposition  as  ground 
of  continuance.  Where  the  court  granted  a 
continuance  to  a  party,  upon  the  condition 
that  he  would  consent  to  the  taking  of  the 
deposition  of  a  witness,  whose  deposition 
could  not  otherwise  have  been  taken,  the 
condition  is  binding,  and  a  deposition  taken 
in  pursuance  of  it  is  competent  evidence ; 
Hamilton  v.  Cooper,  W.  542. 

3L  Objections  to  deposition :  Waiver. 
Where  a  deposition  is  taken  in  presence  of 
both  parties,  objections  not  then  made  to  the 
deposition  upon  the  ground  that  the  answers 
are  not  responsive  to  the  (juestions,  will  not 
be  noticed  ;  Smith  v.  Williams,  9  G.  48.  But 
a  deposition  read  on  one  trial  without  objec- 
tion may  nevertheless  be  ruled  out  on  another 
trial,  if  taken  irregularly ;  Smith  v.  Natchez 
St.  Boat  Co,,  1  H.  479. 

32.  Same.  If  exceptions  be  filed  to  a  de- 
position but  a  few  moments  before  the  trial 
commences,  it  is  the  duty  of  the  exceptor  to 
bring  them  to  the  notice  of  the  adverse 
party,  and  have  them  disposed  of  before  the 
trial  commences,  or  else  he  will  be  held  to 
have  waived  them  ;  Herndon  v.  Bryant,  10  G. 
335.    See  ante  5. 

33.  Leading  questions:  Rule:  Instance, 
Interrogatories  for  a  deposition  are  not  liable 
to  the  objection  of  being  leading  when  they 
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only  suggest  to  the  Witness  so  roach  as  may 
be  necessary  to  call  his  attention  to  the 
points  on  which  his  answers  are  desired ; 
Coopwood  y.  Foster,  12  S.  &  M.  718;  and 
nnder  this  rule,  the  following  questions  were 
held  to  be  proper ;  i.  "  Were  you  a  notary 
public  in  New  Orleans,  and  so  ucting  in  1837  ? 
2.  Did  you  as  such  notary  protest  the  an- 
nexed bill  of  exchange,  und  di.l  you  give 
notice  of  said  protest,  &c.,  to  the  drawers? 
If  yea,  declare  at  what  time,  und  in  what 
manner  you  gave  such  notice,  to  whom  and 
to  what  place  were  the  notices  directed ;  and 
state  particularly  whether  said  notices  were 
forwarded  in  time  to  go  by  the  Grst  mail  that 
left  on  the  day  after  protest ;"  Saddler  v. 
MunaK  3  H.  195. 

See  EviDKKCB,  275,  et  seq. 

34.  Clerical  error  in  describing  hill  re- 
ferred to  in  interrogatory.  Where  an  action 
was  brought  on  a  bill  of  exchange  due  five 
days  after  sight,  and  the  interrogatories  to 
take  the  deposition  of  the  notary  who  pro- 
tested it,  described  the  bill  as  due  five  rtwrUhs 
alter  sight ;  but  the  notary  in  giving  his  de- 
position corrects  this  misdescription,  and 
proves  legal  demand  and  notice  of  the  bill 
actually  sued  on,  of  which  he  gave  a  copy  in 
his  answers :  it  was  held  that  the  clerical  error 
in  describing  the  bill  in  the  interrogatory  did 
not  vitiate  the  deposition,  and  the  error 
should  have  been  disregarded  by  the  jury; 
Prescott  V.  Francis^  4  8.  ^  M.  633.  And  a 
misdescription  in  an  immaterial  matter  is 
itself  immaterial :  Hence,  where  the  object  of 
a  deposition  was  to  prove  that  the  drawer  of 
a  bill  had  no  funds  in  the  hands  of  the  drawee 
at  a  certain  date,  a  misdescription  of  the  bill 
in  the  interrogatories  is  immaterial ;  Cook  v. 
Martin.  5  S.  &  M.  379.    See  aiUe,  10  to  i6. 

36.  Irregularity  in,  as  ground  for  continu- 
ance and  new  trtaX,  Where  a  deposition  is 
excluded  from  evidence  on  the  ground  that 
the  commission  issued  in  blank  as  to  the 
name  of  the  commissioner,  this  is  no  ground 
for  granting  a  new  trial  to  the  party  taking 
it,  as  it  was  his  own  fault  and  negligence  that 
the  deposition  was  irregularly  taken  ;  Rupert 
v.  Grant,  6  S.  &  M.  433.    See  ante,  5. 

See  New  Trial,  41. 

See  Executor  and  Administrator,  265  to 
270  :  Probate  Court,  116  to  120. 
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I.  Statutes. 

1.  Act  of  1821,  H,  a,  ch.  44,  p.  623  {  50. 
By  this  statute,  lands  were  to  descend  in  the 
following  order :  let.  To  the  children  of  the 


intestate  and  their  descendants,  the  children 
of  a  deceased  child  or  grandchild  to  take  his 
parents'  share.  2d.  'J'o  the  brothers  and  sis- 
ters of  the  intestate,  with  right  of  represen- 
tation to  their  children,  as  in  case  of  chil- 
dren of  the  intestate.  3d.  To  the  father. 
4th.  To  the  mother.  5th.  To  the  next  of 
kin,  computing  according  to  the  rules  of  ttie 
civil  law. 

And  it  was  provided  that  there  should  be 
no  representation  among  collaterals,  except 
with  the  descendants  of  the  brothers  and 
sisters  of  the  intestate;  and  there  should  be 
no  distinction  between  the  whole  and  half 
blood,  except  that  the  whole  blood  in  equal 
degrees  should  be  preferred. 

2.  Ri'V.  Code  of  1857,  p.  452,  sect,  14, 
provides  the  same  rule  oi  ^descent,  except 
that  when  the  estate  devolves  on  the  father 
and  mother,  they  take  equally,  the  father 
having  no  preference. 

3.  Same  acts  as  to  persona' ty.  Both  of 
the  acts  provided  that  the  personalty  shall 
descend  to  and  be  distributed  among  the  heirs 
in  the  same  way  and  uianuec  that  realty  de- 
scends. 

4.  Same  acts  as  to  advancements.  The 
provision  on  this  subject  was :  **  When  any 
of  the  children  of  a  person  dying  intestate, 
or  their  issue,  shall  have  received  from  such 
intestate,  in  his  lifetime,  any  real  or  personal 
estate  by  way  of  advancement,  and  shall 
choose  to  come  into  partition  and  distribn- 
tion  of  the  estate,  with  the  other  parceners 
and  distributees,  such  advancement,  both  real 
and  personal,  shall  be  brought  into  hotchpot 
with  the  whole  estate,  real  and  personal,  de- 
scended ;  and  such  party  returning  such  ad- 
vancement, shall  thereupon  be  entitled  to 
his,  her,  or  their  proper  portion  of  ihe  whole 
estate  so  descended,  botn  real  and  personal." 
The  act  of  1857  contained  this  added  pro- 
viso: **  That  such  advancement  shall  be  val- 
ued according  to  its  value  at  the  time  that 
said  distributees  received  it. 

5.  Same  ads  as  to  widows^  share.  Both 
acts  gave  the  widow  dower  in  a  third  of  the 
lands  for  life,  and  in  case  there  were  no  issue 
or  descendants  of  the  husband,  she  was  en- 
titled to  dower  of  one-half  of  the  lands  under 
the  act  of  1821.  for  life;  and  under  the  act 
of  1857,  in  fee.  Under  the  last  act,  she  was 
entitled  to  the  whole  estate,  in  preference  to 
collateral  relatives  of  the  husband  of  the 
5th  degree,  and  those  more  remote ;  by  the 
act  of  1829  (U.  C.  624,  art.  3),  she  took  the 
whole  only  when  there  were  no  heirs  of  the 
husband. 

6.  Same:  Acts  as  to  tnteatate  infants. 
Both  acts  provided  that  in  case  of  intestate 
infants,  their  personal  estate  shall  descend 
as  if  they  were  of  full  age. 

7.  As  to  bastards.  Both  acts  provided  that 
*'  If  any  man  shall  have  a  child  or  childreu 
by  a  woman  whom  he  shall  afterwards  marry, 
such  child  or  children  if  acknowledged  by  the 
man,  shall  in  virtue  of  such  marriage  and  ac- 
knowledgment, be  legitimate  and  capable  Iq 
law  to  inherit  and  transmit  inheritance  as  if 
born  in  wedlock."     And  the  Act  of  1857, 
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contains  also  tbe  following:  ^^  And  illegitima- 
tes shall  inherit  from  their  mother  and  from 
her  other  children,  and  from  her  kindred  ac- 
cording to  the  statute  of  descents  and  distri- 
butions. By  the  Act  of  1846  (B.  C.  501, 
art  2,  i  4),  it  was  provided  on  tnis  subject, 
that  **  Hereafter  all  illegitimate  children, 
shall  inherit  the  property  of  their  mothers, 
and  from  each  otiier  as  children  of  the  half- 
blood  ;  according  to  the  statutes  of  descent 
and  distribution  now  in  force  in  this  State. 

8.  StcUute  giving  the  remedy  for  distribu' 
fton.    By  the  Act  of  1821,  H.  C.  665,  §  91, 
il  is  provided  that,  **Any  person  entitled  to 
distribution  in  an  intestate's   estate  may,  at 
anytime  after  the  expiration  of  twelve  from 
the  granting  of  letters  of  administration,  peti- 
tion the  Orphans'   (Probate)  Court  of  th« 
proper  county,  setting  forth  his  claim,  where- 
upon it  shall  be  the  duty  of  said  court  to 
grant  a  role  on  the  admmfstrator  to  make 
distribution  agreeably  to   law;   but  no   ad- 
ministrator shall  be  compelled  to  make  dis- 
tribntion  at  any  time,  until  bond  and  security 
be  given  by  the  person  entitled  to  distribu- 
tion,  to  refund   a   due   proportion   of  any 
debts  or  demands  which  may  afterwards  ap- 
pear against  the  intestate  and  the  costs  at- 
Urndani  on  the  recovery  of  such  debts."     And 
by  section  92,  the  above  was  applied  to  lega- 
tees having  legacies,  and  the  distributee  was 
exempted  from  giving  a  refunding  bond  after 
final  settlement.    The  iiev.  Code  of  1857,  p. 
454,  art  llri,  is  substantially  the  same,  ex- 
cept that  it  provides  that  the  court  shall 
make  tbe  rule  on  the  administrator  or  execu- 
tor '•  if  in  its  opinion  the  same  would  he  just 
and  proper^  and  for  the  best  interest  of  aU 
concerned'' 

9.  Remedy  for  division  of  realty,  llie 
two  acts  (H.  C.  670,  {  112  and  Rev.  Code 
454,  art.  117)  made  the  same  provisions  for 
dividing  realty,  devised  to  two  or  more  jointly, 
by  petition  to  the  Probate  Court,  and  the 
appointment  ot  commissioners  also  for  divid- 
ing lands  descended,  where  one  or  more  of  the 
heirs  woA  under  age.  The  Act  of  1821,  re- 
quired notice  to  be  given  to  the  other  heirs 
or  devisees  of  the  time  and  place  of  the  meet- 
ing of  the  commissioners  to  make  the  division, 
but  the  Act  of  1857,  required  them  to  be 
made  parties  to  the  petition  for  division,  and 
to  have  notice  before  any  decree  was  rendered. 
And  the  Act  of  1822,  H.  C.  p.  673,  art.  2,  {  2, 
directed  that  the  division  of  personalty  should 
be  made  **  in  the  same  manner  and  subject  to 
the  same  regulations  as  are  prescribed  for  tbe 
partition  of  real  estate,  and  the  commissioners 
appointed  for  that  purpose  shaU  be  commis- 
sioners to  divide  both  real  and  personal 
esUte."  And  the  Act  of  1857  (Rev.  Code;  lb.) 
contained  the  same  provisions  as  to  the  man- 
ner of  decreeing  and  making  a  division  of  per- 
sonalty, and  provided  that  "  the  commission- 
ers appointed  to  divide  the  land,  m^y  also 
divide  the  personalty." 

n.  Who  are  Heirs  and  Distributees. 
11.  Half 'blood.    The  brothers  and  sisters 
of  the  half-blood  are  entitled  to  inherit  the  es- 


tate of  an  intestate  leaving  no  wife  or  descend- 
ants or  brethren  of  the  whole  blood ;  Fatheree 
V.  Fatheree,  W.  311 :  but  the  brothers  and 
sisters  of  the  whole  blood  are  entitled  in  pre- 
ference to  those  of  the  half-blood;  Hvlme  v. 
Montgomery,  2  G.  105.  And  when  all  the 
brothers  and  sisters  of  the  whple  blood  are 
dead,  leaving,  however,  children,  such  chil- 
dren are,  by  right  of  representation,  entitled 
in  preference  to  the  brothers  and  sisters  of 
the  half-blood;  Scott  v.  Terry,  8  G.  65. 

12.  ^hat  point  of  time  determines  the 
rdaiionMp  The  personal  estate  of  a  per- 
son dying  intestate  will  go  to  those  who  are 
his  next  of  kin  at  tbe  time  of  his  death, 
and  not  to  those  who  by  the  death  of 
others  may  become  next  of  kin  at  the 
time  of  distribution.  The  right  of  a  dis- 
tributee is  a  vested  interest  at  the  time  of  the 
death  of  the  intestate,  and  if  he  die  before 
distribution  his  share  will  go  to  the  next  of 
kin,  and  not  to  those  who  by  reason  of  his 
death  have  become  next  of  kui  to  the  oidginal 
intestate ;  Thompson  v.  Thomas,  1  G.  152. 

13.  Blood  of  firat  purchaser.  The  Statute 
of  Descent^  ana  Distributions  gives  no  pre- 
ference to  the  relations  of  one  side  ov^r 
those  of  another ;  nor  is  there  anything  in  the 
statute  to  authorize  the  opinion  that  the 
more  remote  relations  of  the  blood  of  the  first 
purchaser  shall  inherit  before  nearer  relations 
of  another  stock.  Therefore  when  H.  died 
possessed  of  real  estate,  leaving  no  children 
nor  descendants  of  them,  nor  father  or 
mother,  it  was  held  that  his  collateral  rela- 
tions of  the  maternal  line  were  entitled  to 
inherit  the  estate,  though  derived  from  his 
father,  in  preference  to  the  more  remote 
relations  of  the  paternal  line ;  Doe  ex  dem. 
Hickey  v.  Gilbert,  1  II.  32. 

14.  Computation  of  degrees.  The  brothers 
and  sisters  of  the  mother  of  9^  propositus  are 
in  tlie  third  degree,  and  take  in  preference 
to  a  son  of  a  brother  of  tbe  grandmother, 
who  is  in  the  fifth  degree  ;    /6. 

15.  ^Afhether  descent  or  purchase :  Case  in 
judgment.  11.  died  in  December,  1803,  be- 
ing entitled  under  an  Act  of  Congress  of  that 
year,  to  a  section  of  land  as  a  donation  claim, 
which  was  recognized  by  a  certificate  issued 
by  the  Board  of  Land  Commissioners  to  his 
heirs  and  representatives  in  1806,  and  con- 
firmed by  a  patent  to  them  in  1819  :  Held^ 
that  the  heirs  of  II.  took  by  descent  and  not 
by  purchase  and  that  H.'s  widow  was  entitled 
10  dower;  HcLckler  v.  Cabel,  W.  91. 

16.  Descent  cast.  Though  the  ancestor 
hold  possession  under  a  deed  which  conveys 
no  title,  yet  on  his  death  the  descent  is  cast  on 
the  heir,  who  may  assert  whatever  rights  the 
ancestor  had ;  McClannahan  v.  Barrow,  5  C. 
664. 

See  Kjectmrnt,  16. 

17.  Imperfect  seizin  of  ancestor.  The 
imperfect  seizin  of  the  ancestor  under  an 
equitable  title,  if  perfected  into  a  legal  title 
in  the  hands  of  the  heir,  is  sufficient  to  make 
the  land  liable  to  be  sold  for  the  ancestor's 
debts  under  a  decree  of  the  court  ordering 
a  sale  of  the  lands  of  which  the  ancestor  died 
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seized :  Doe  ex  dem.    Stark  v.  Gildart,  5  H. 
606. 

18.  Covenat  against  taking  as  heir.  A 
covenant  by  the  husband  io  articles  of  separa- 
tion between  him  and  the  wife  that  he  and 
his  heirs  would  never  claim  any  interest  in  the 
wife's  estate,  even  if  good  for  any  pur- 
pose, will  not  prevent  the  children  of  the 
husband  from  inheriting  from  their  half- 
brother,  the  heir  of  the  wife,  his  estate  which 
descended  to  him  from  the  wife  ;  Richards  v. 
Mills,  2  G.  450. 

See  Bastardy. 

nL  Bemedies  for  Partition  and  Distribution. 
1.    The  Petition. 

See  Probate  Court,  116  to  120. 

19.  Is  informal,  A  petition  for  distribu- 
tion is  an  informal  proceeding  and  not  gov- 
erned by  technical  rules,  and  under  it  either 
party  may  introduce  such  evidence  as  maybe 
necessary  to  show  what  judgment  should  be 
rendered,  without  regular  and  formal  pro- 
ceedings ;  and  hence  the  administrator  is  not 
entitled  to  make  his  answer  thereto  a  cross- 
petition,  such  course  being  unnecessary  to  en- 
able him  to  make  any  defence  he  may  have  ; 
French  v.  Davis,  9  G.  167  ;  S.  P.,  Mundy  v. 
Calvert,  40  M.  181;  Anderson  v.  Gregg,  44 
M.  170.  And  the  object  of  such  a  proceed- 
ing being  to  ascertain  the  amount  subject  to 
distribution,  an  account  should  be  ordered; 
Mundy  ▼.  Calvert,  supra  ;  Crotvder  v.  Shack- 
elford!,^  G.  321.  And  the  petition  need  not 
frl lege  that  administration  was  granted  in  the 
court  in  which  the  petition  is  filed —that  will 
be  presumed  until  the  contrary  is  shown  ; 
Fnshy  v.  Hamssou,  1  G.  452.  See  post,  23. 
And  it  is  no  ground  of  demurrer  to  the  peti- 
tion, that  it  describes  the  defendant  as  admin- 
istrator instead  of  administrator  c.  t  a.  ; 
Quinn  v.  Moss,  12  S.  &  M.  365.  A  petition 
fur  distribution,  which  neither  avers  a  final 
settlement  nor  tenders  a  refunding  bond,  will 
be  bad,  but  if  it  seek  to  have  questions  con- 
cerning advancements  settled,  it  will  be  good 
for  that ;  Crosby  v.  Covington,  2  C.  619. 

See  Dower,  28. 

19a.  Jurisdiction.  The  Probate  Court 
alone  has  jurisdiction  to  order  distribution 
where  there  is  administration ;  Raaland  v. 
Green,  US.&  M.  194. 

2.    Parties. 

20.  Other  distributees  not  necessary  parties. 
One  of  the  distributees  or  legatees  may,  un- 
der the  Act  of  1821  (see  antelS),  petition  for 
his  ^share  in  the  personalty,  without  noaking 
the  others  parties,  but  they  are  entitled,  if 
within  the  State,  to  notice  of  the  time  and 
place  of  the  division,  just  as  in  cases  of  par- 
tition of  realty  (see  ante,  9).  And  after  final 
settlement,  the  petition  may  be  ex  parte, 
without  even  making  the  admiuistraior  a 
party;  Pnngle  v.  Hunt,  2  G.  351.  But  if  the 
petitioner  ask  for  a  sale  of  slaves,  in  order  to 
a  division,  the  other  distributees  must  be 
made  parties ;  ShaMuck  v.  Young,  2  8.  &  M. 
30.  The  widow  and  heir  may  proceed  jointly 
in 'such  a  petition  ;  Smith  y.  Hurd^  7  U.  188. 


21.  All  necessary  parties  under  Rev.  Code 
of  1857.  Under  the  Rev.  Code  of  1857  (see 
ante,  8,  9),  all  the  distributees  or  heirs  are 
necessary  parties  to  a  petition  for  distribu- 
tion  or  partition  of  real  or  personal  estate, 
and  a  decree  for  a  division  or  partition  with- 
out all  the  heirs  being  served  with  notice,  is 
void;  Mundy  v.  Calvert,  40  M.  181  ;  Murff 
v.  Frazier,  41  M.  408 ;  S  P.,  PoHers  Heirs 
v.  Porter,  7  H.  106. 

21a.  When  administrator  c.  t.  a.  a  necef* 
sary  party.  A  petition  was  filed  by  the  heirs 
to  set  aside  the  probate  of  a  nuncupative  will, 
and  for  distribution,  as  in  case  of  intestacy.  The 
administrator  who  was  appointed  before  the 
probate  of  the  will  (there  being  no  new  ap- 
pointment of  an  administrator  c.  t.  a.  after 
probate),  and  who  had  administered  the  estate 
to  a  final  settlement,  was  made  defendant,  in 
his  character  as  administrator,  and  personally. 
The  court  set  aside  the  probate,  and  decreed 
distribution  to  the  heirs  :  Held,  that  the  only 
proper  party  to  the  petition  so  far  as  it  re- 
lated to  the  validity  of  the  will,  was  an  ad- 
ministrator with  the  will  annexed,  and  that 
the  original  administrator,  in  his  capacity  as 
such,  ought  to  have  been  joined,  and  that 
another  administrator  should  be  appointed 
before  a  decree  should  be  made  for  distribu- 
tion.  Lamford  v.  Gamer,  12  S.  &  M.  559. 

216.  The  administrator  a  necessary  party. 
The  administrator  of  the  estate  sought  to  be 
distributed,  is  a  necessary  party  to  a  petition 
for  distribution.  The  administrator  of  the 
deceased  administrator  will  not  alone  do,  even 
where  he  has  settled  the  demands,  and  there 
is  a  balance  due  by  the  first  administrator  in 
his  hands  ;  Porter's  Heirs  v.  Porter,  7  H. 
106. 

2lc.   Widow  and  heirs  may  join-     The 
widow  and  heirs  may  join  in  a  petition  for 
distribution ;  Smith  v.  Hurd,  7  H.  188. 
8.  Praetiee  and  Proeedings  generally. 

See  Probate  Court,  116,  120.  Executor 
AND  Administrator,  27.  261&. 

22.  Time  for  compelling  distribution.  Dis- 
tribution of  an  intestate's  estate,  thouffh  he 
be  a  minor,  cannot  be  compelled  till  after  the 
lapse  of  twelve  months  from  the  grant  of  let- 
ters of  administration ;  Young  v.  Ross,  2  G. 
556.  But  after  that  time,  the  distributee  is 
entitlf  d  to  have  his  share  of  the  estate,  and 
to  this  end  may  surcharge  and  falsify  the  ac- 
counts of  the  administrator  as  on  final  settle- 
ment; Crowder  v.  Shackleford,  6  G.  321. 
Whether  the  statute  is  imperative  to  compel 
distribution  whenever  after  that  time  the  dis- 
tributee demands  it;  Qucere.  But  however 
this  may  be,  it  was  held  no  reason  for  refusing 
distribution,  that  a  cjaim  against  the  estate 
had  been  in  litigation  for  five  years  and  was 
still  undetermined,  it  not  being  shown  when 
or  how,  in  all  probability,  it  would  terminate, 
since  to  allow  administrators  to  retain  the 
estate  for  that  reason,  would  have  a  tendency 
to  make  them  protract  litigation  unneces- 
sarily; Keith  V.  Joliy,  4  C.  131.  The  statute 
is  imperative,  and  the  court  has  no  right  to 
allow  the  administrator  to  retain  the  prop- 
erty even  to   gather  an  ungathered  crop ; 
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Murdoch  v.  Washburn,  1  S.  &  M*.  546 ;  Gam- 
TOO^ev.  Noble,  2  C.  156.  Nor  can  distribution, 
after  that  time,  be  enjoined  by  a  creditor  ; 
FoH  V.  Battle,  13  S.  &  M.  133.  But  if  the 
estate  be  mortgaged  and  it  be  necessary  for 
the  administrator  to  retain  it  in  order  to  pay 
the  mortgage  debt,  distribution  will  not  be 
ordered  until  that  necessity  ceases ;  Grant  v. 
Spann,  4  G.  134.  So,  if  the  assets  consist 
entirely  of  choses  in  action,  distribution  can- 
not be  ordered  unless  all  the  distributees 
a^ree  to  receive  them  in  that  condition; 
Muffv.  Frazier,  41  M.  408  ;  S.  P..  Allison 
i.A^rams.  40  M.  747.  The  statute  of  1857  is 
not  imperative  on  this  point ;  See  ante,  8. 
Bnt  whilst  the  statute  is  not  imperative,  yet, 
aAer  the  lapse  of  twelve  months,  the  distrib- 
utee is  prima  facie  entitled  to  distribution  on 
executing  a  refunding  bond ;  and  it  is  the 
policy  of  the  statute  that  distribution  should 
ne  made  as  soon  as  it  conveniently  may  be 
done.  If  there  be  any  special  reasons  why 
distribution,  or  the  payment  of  a  legacy  should 
not  then  be  made,  it  is  incumbent  on  the  ad- 
mioistralor  to  show  it ;  Packwood  v.  El- 
UuU,  43  M.  504. 

23.  Petitioner  may  have  a  fvU  settlement 
to  ascertain  his  share.  The  petitioner  for 
distribution  may  compel  the  administrator  to 
return  an  inventory,  appraisement  and  ac- 
count, in  order  to  ascertain  his  share ;  Billing- 
dea  V.  Young,  4  G.  95  ;  and  may  surcharge 
and  falsify  his  accounts  as  on  final  settlement, 
aod  the  court  may  order  an  account  stated, 
^itboot  any  formal  charge  in  the  petition  of 
mal^mioistration ;  Crowder  v.  Shackelford, 
6  G.  321.  And  the  petitioner  may  also  bring 
before  the  court  the  private  individual  indebt- 
edness of  the  administrator  to  the  intestate, 
and  cause  it  to  be  brought  in  as  assets  for 
distribution ;  Cole  v.  Leake,  5  C.  767 ;  See 
aw/c,  19. 

24.  Petition  may  embrace  prayer  for  final 
settlement.  If  the  distributee  file  a  petition 
against  the  administrator,  averring  that  the 
debts  are  all  paid  and  there  is  a  balance  for 
distribution,  ihis  is  a  prima  facie  showing 
that  the  administrator  should  make  a  final 
account,  and  it  will  be  error  for  the  court  to 
dismiss  it  on  motion  of  the  administrator, 
without  an  answer  from  him.  The  motion  in 
such  a  case  is  an  admission  of  the  truth  of 
the  petition  ;  Treadwell  v.  Sorrell,  1  C. 
563. 

25.  Account  necessary.  Pro  confesso  In 
a  proceeding  for  distribution  it  will  be  error 
to  render  a  judgment  for  a  sum  of  money 
against  the  administrator,  merely  upon  pro 
confesso,  entered  on  the  petition,  wii  houi  an 
account  being  taken,  or  any  proof  introduced 
to  show  the  amount  in  his  hands  ;  Mundy  v. 
Calvert,  40  M.  l^<l.  But  when  the  petilion 
is  for  a  pecuniary  legacy  for  a  sum  certain, 
no  account  is  necessary,  unless  it  appears  that 
from  deficiency  of  assets  there  must  be  an 
abatement  or  apportionment  of  the  legacy; 
Packwood  v.  EUiott,  43  M.  504. 

26.  Plea  to  the  petition,  overruled  by  an- 
swer. When  the  administrator  pleads  to  a 
petition  of  an  alleged  distributee,  denying  that 

13 


he  is  a  distributee,  and  afterwards  answers  to 
the  merits,  the  answer  will  overrule,  and 
be  an  abandonment  of  the  plea  ;  Price  v.  Hit- 
cheU,  10  S.  &  M.  179. 

27.  Answer  and  proof  must  not  be  incon- 
sistent. An  administrator  cannot,  at  the  hear- 
ing, set  up  a  defence  to  a  petition  for  distri- 
bution inconsistent  with  his  answer;  and 
hence,  if  the  answer  rely  upon  a  delivery  of 
the  distributee's  share  to  the  commissioner 
appointed  to  make  division  of  the  personalty, 
he  cannot,  at  the  hearing,  show  tnat  the  de- 
livery was  made  to  the  distributee  himself; 
Bradley  v.  Byrd.  12  S.  &  M.  269. 

28.  Set  off  of  distributee's  debt  against  his 
share.  Where  a  distributee  of  an  estate  is 
also  indebted  to  the  estate,  for  property  pur- 
chased from  the  administrator,  and  the  debt 
has  been  reduced  to  judgment,  the  probate 
court  will  order  his  distributive  share  to  be 
set  off  against  the  indebtedness;  McGee  v. 
Ford.  5  S.  &  M.  769 ;  S.  P.,  Anderson  v. 
Greqg,^^  M.  170. 

"VVhere  the  account  of  an  administrator  is 
contested  by  one  of  the  distributees,  who 
seeks  to  hold  him  liable  for  the  price  of  a 
slave  not  embraced  in  his  accounts,  and 
the  administrator  seeks  to  set  ofif  against  that 
the  board,  maintenance,  and  education  of 
the  distributee ;  and  the  parties  agree  to  the 
jurisdiction  of  the  court,  it  is  a  case  peculi- 
arly fitted  for  the  consideration  of  a  jury 
under  the  statute  H.  &  H.  472,  U  17,  18. 
But  if  the  parties  agree  to  the  trial  by  the 
court,  it  will  be  correct;  Prices.  Mitchell,  10 
S.  &M.  179. 

29.  Commissioners  to  divide  realty  and 
personalty.  The  statutes  (H.  0.  p.  670,  a  1 12, 
and  ih.  673,  J  2,  ante,  9),  provide  that  the 
real  and  personal  estate  of  a  decedent  shall 
be  divided  among  the  heirs  by  the  same  com- 
missioners, but  it  does  not  require  the  division 
of  both  estates  to  be  made  and  reported  to 
the  court  at  the  same  time.  The  statute  is 
designed  alone  to  save  expense  ;  and  if  one 
kind  of  estate  (as  personal),  be  divided,  and 
the  division  be  otherwise  unobjectionable,  it 
should  not  be  set  aside  because  the  realty 
was  not  divided  ;  for  this  would  be  to  increase 
the  expense  contrary  to  the  design  of  the 
statute ;  Calhoun  v.  Rail,  4  0.  414. 

29a.  Power  of  commissioners.  Commis- 
sioners appointed  by  the  probate  court  to 
make  a  distribution  of  personalty,  are  en- 
titled to  view  and  examine  it,  but  they  have 
no  legal  power  over  it,  or  custody  of  it,  which 
still  remains  with  the  administrator,  whose 
duty  it  is  to  make  distribution  according  to 
the  order  of  the  court ;  and  it  is  no  answer 
to  a  petition  by  a  distributee  for  a  delivery 
of  the  property,  for  the  administrator  to  set 
up  that  it  has  been  delivered  to  the  commis- 
sioners ;  Bradley  y.Byrd,  12  S.  &  M.  269. 

30.  A  decree  to  distribute,  without  order  of 
execution.  A  decree  which  merely  directs  an 
administrator  to  pay  over  a  sum  ascertained 
to  be  due,  without  ordering  execution  to  issue 
therefor,  is  in  effect  an  order  ''  to  make  dis- 
tribution according  to  law;"  and  if  made 
before  final  settlement,  cannot  be  enforced 
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until  a  refunding  bond  is  given.    Frevch  v. 
Davis,  9  Q.  161, 

31.  Decree  of  chose  in  action  to  distributee. 
Where  in  a  decree  for  distribution  of  the 
wife's  share  in  an  estate,  the  note  of  the 
husband  to  the  administrator  then  in  process 
of  collection  by  suit,  is  adjudged  to  be  deli- 
vered to  the  wife,  as  a  part  of  her  share, 
it  should  also  be  provided  by  the  decree,  that 
the  co?ts  which  have  accrued  in  that  suit 
should  not  be  cast  on  the  estate  ;  Ih. 

32.  Money  allowable  to  make  shares  equal 
In  making  a  division  of  personalty,  the  com- 
missioners may  require  distributees  getting 
the  most  valuable  lots  to  equalize  them  with 
the  others,  by  paying  the  difference  to  those 
getting  lots  less  valuable,  where  an  equal 
division  cannot  otherwise  be  made ;  and  the 
Probate  Court  has  jurisdiction  to  decree  that 
such  difference  shall  be  paid,  and  to  cause  it^ 
to  be  a  charge  on  the  lot  of  that  distributee 
who  is  directed  to  pay  it;  Calhoun  v.  Eatly 
4  0.414.  > 

33.  When  distribution  final  and  com- 
plete. A  division  of  the  personal  property  of 
a  decedent  by  commissioners  appointed  by 
the  Probate  Court,  although  possession  be 
given  to  each  distributee  in  severalty,  is  not 
final  until  reported  to  and  confirmed  by  the 
court ;  and  if  any  of  the  personalty  thus  di- 
vided be  destroyed,  without  the  fault  of  the 
distributee,  before  confirmation,  this  is  good 
ground  for  a  refusal  to  confirm,  and  for  a  new 
division  of ^the  remainder ;  Jb. 

34.  Effect  of  distribution.  Distribution 
confers  no  new  title,  but  merely  fixes  and 
ascertains  the  share  which  the  distributee 
shall  hold  in  severalty  under  his  own  title ; 
Thompson  v.  Thomas,  1  G.  152. 

34a.  Decree  in  Probate  Court  necessary. 
An  action  cannot  be  maintained  on  an  execu- 
tor's bond  by  a  residuary  legatee  for  his 
legacy,  until  the  residuum  has  been  ascer- 
tained and  fixed  by  decree  in  the  Probate 
Court ;  and  the  same  rule  applies  to  an  action 
by  a  distributee  for  his  share  in  the  general 
balance  of  the  estate  ;  Jones  v.  Irvine's  Exor, 
1  C.  361 ;  Steen  v.  Stem,  3  C.  513. 

346.  The  ten  per  cent,  damages.  The  ten 
per  cent,  damages  allowed  by  the  Act  of 
1839  to  a  distributee  against  an  administra- 
tor, when  he  is  compelled  to  sue  on  the  bond 
for  his  distributive  share,  is  not  allowable, 
when  the  bond  was  executed  before  the  date 
of  the  act;  tSteen  v.  Fmley,  3  C.  535. 

34c.  Form  of  decree.  A  decree  in  the 
Probate  Court  for  a  pecuniary  legacy  may  be 
enforced  by  execution  de  bonis  testatoris,  but 
not  against  the  land ;  Pack  wood  v.  Elliott, 
43  M.  504, 

34 d.  Distribution  of  choses  in  action.  The 
administrator  cannot  distribute  the  choses  in 
action  of  the  estate,  unless  the  distributees 
will  consent  to  receive  thera  ;  Murff  v.  Fra- 
ziery  41  M.  408  ;  Anderson  v.  Gregg,  AA:  M.  70. 
But  the  fact  that  there  are  choses  inaction  for 
distribution  does  not  prevent  the  distribution 
of  the  money  and  other  property  on  hand ;  the 
law  contemplates  a  distribution  whenever 
there  are  assets  ready  for  distribution,  and 


as  often   aff  that  may  occur;  Anderson  t. 
Gregg,  supra. 

34e.  For  distribuiion  in  chancery,  see  Ex- 
ecutor AND  Administrator,  269. 

4.  Advancement  and  Hoteh-pot. 

See  ADVANCEMWfT. 

35.  Widow  not  affected  by.  The  widow  of 
a  person  d}ing  intestate  is  not  affected  by 
advancements  made  to  the  children,  or  to  a 
portion  of  them,  in  the  life-time  of  her  hus- 
band ,  but  her  share  is  a  third  part  of  all  the 
personalty  which  shall  remain  after  the  pay- 
ment  of  her  husband's  debts ;  Whitley  v. 
Stephenson,  9  G.  113  ;  S.  P.,  Jackson  v.  Jack- 
son. 6  C.  674. 

36.  How  advancement  brought  into  hotch- 
pot to  be  charged.  In  a  decree  ordering  dis- 
tribution, an  advancement  made  to  one  of  the 
children,  and  brought  into  hotchpot,  should 
be  charged  to  the  distributee  receiving  it; 
but  it  will  be  improper  to  charge  it  to  the 
administrator,  and  thus  increase  the  balance 
in  his  hands  subject  to  distribuiion  ;  French 
v.  Davis  9G.  167. 

37.  Same:  Title  to  the  property.  When 
property  is  brought  into  hotch-pot,  under  the 
statute,  by  a  distributee  who  has  received  an 
advancement,  it  does  not  thereby  become  a 
part  of  the  actual  corpus  of  the  estate  to  be 
distributed;  but  its  value  at  the  time  of  the 
advancement  is  added  to  the  corpus  of  the 
estate  before  division  ;  and  when  the  share  of 
each  is  thus  ascertained,  the  valqe  of  this 
property  is  deducted  from  the  share  of  the 
distributee  to  whom  it  belongs,  and  he  re- 
ceives property  for  the  balance  ;  his  title  to 
the  property  is  not  at  all  affected  by  the 
bringing  it  into  hotch-pot,  and  the  valuation 
of  the  property  advanced  is  to  be  charged  as 
at  the  aate  of  the  advancement;  no  increase, 
or  profits,  or  interest,  if.  allowed  against  the 
parly  advanced,  who  is  considered  from  the 
lime  of  the  advancement  as  the  true  owner, 
and  entitled  to  the  gains,  and  liable  also  for 
the  loss,  destruction,  or  detevioration  in  the 
property ;  Jackson  v.  Jackson,  6  C.  674. 

38.  When  a  II  distrib  utees  advanced  equally. 
When  it  is  shown  that  all  the  distributees 
have  been  advanced  equally,  it  is  UDoeces- 
sary  to  bring  the  advancements  into  hotch- 
pot ;  but  distribution  may  be  made  of  the 
estate  as  if  no  advancements  had  been  made; 
Cole  V.  Leake,  5  C.  767. 

39.  Power  of  Probate  Court  to  bring  re- 
alty into  hotch-pot.  A  petition  was  tiled  in 
the  Probate  Court  against  an  administrator 
asking  for  distribution  of  personalty  in  his 
hands,  and  that  the  advancements  of  realty  and 
personalty  made  by  the  ancestor  be  brought 
into  hotch-pot;  and  it  was  stated  by  the 
court,  arguendo,  that  it  was  not  competent 
for  the  Probate  Court  to  take  cognizance  of 
the  realty  given  to  the  heirs  and  to  bring  it 
into  hotch-pot ;  lb. 

39a.  Jury  trial.  When  the  advancements 
have  been  made  in  cattle  which  cannot  be  re- 
turned, or  in  trivial  sums,  the  transactions 
taking  place  many  years  before  the  trial,  an 
issue  to  a  jury  will  be  proper;  Crosby  v.  Cov- 
ington, 2  C.  619. 
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5.  Bftle  for  Pmrtition  and  Bistribiition. 

40.  Sale  of  slaves  for  division.  Under 
the  statute  of  1822,  Poindexter's  Code  p.  50, 
{ 82,  which  provides  for  the  sale  of  slaves  for 
adiWsioD  among  the  distributees,  it  is  iuima 
terial  whether  the  petition  for  the  sale  be 
filed  by  the  administrator  or  the  distributees; 
so  that  all  the  parties  in  interest  be  raade 
parties,  either  plaintiffs  or  defendants,  and  all 
have  natice ;  Nahors  v.  McKay,  5  C  799 ;  S. 
P.,  Euf  chins  v.  Brooks,  2  G.  430 ;  Siialtnck 
V.  YouTig,  2  S.  &  M.  30. 

41.  Same;  Petition:  Case  in  judgment, 
"V^'here  the  petition  of  a  distributee  tor  the 
sale  of  a  slave  for  distribution,  did  not  state 
the  condition  of  the  estate,  nor  the  time  when 
sdministration  was  granted,  nor  show  the  ne- 
cessity for  a  sale  on  account  of  inability  to 
divide  the  properly  of  the  estate  in  specie,  by 
dividing  other  personalty  with  the  slave;  it 
las  held  that  it  was  doubtful  whether  a  de- 
cree for  sale  could  be  rendered  on  so  vague  a 
petition ;  Shattuck  v.  Young,  supra, 

6.  The  Befanding  Bond. 

42.  Object  and  extent  of  refunding  bond. 
The  statute  rt quires  th€  court  to  order  dis- 
tribution, after  the  lapse  of  twelve  mouths 
from  the  grant  of  letters,  upon  the  distributee 
executing  a  refunding  bond,  with  good  secu- 
rity. This  bond  is  designed  not  only  to  pro- 
tect creditors,  but  also  the  claims  of  distribu- 
tees, whose  rights  have  been  pretermitted  in 
the  decree.  Hence  it  is  no  objection  to 
granting  a  decree  distributing  the  whole 
estate  to  one  who  is  apparently  sole  heir, 
that  the  administrator  suggests  that  there 
are  others  claiming  to  be  heirs;  Benait  v. 
Bria,  7  S.  &.  M.  32. 

43.  Same.  A  refundiDfr  bond  is  intended 
to  protect  the  administrator  against  debts 
which  may  be  thereafter  established  against 
the  estate,  whether  such  debts  were  at  the 
time  of  distribution  known  to  the  adminis- 
trator or  not ;  Keith  v.  Jolly,  4  C.  131.  But 
such  bond  will  not  cover  debts  due  to  the 
administrator  at  the  lime  of  distribution ;  it 
was  his  duty,  if  any  then  existed,  to  have 
presented  them  for  allowance  in  that  proceed- 
ing; Cole  y,  Leake,  2  G.  131. 

44.  When  there  is  a  "breach  of  the  bond, 
and  how  ascertained.  Whether  there  is  a 
deficiency  of  assets  to  pay  debts  thereafter 
established,  and  the  extent  of  it,  can  only  be 
ascertained  by  a  settlement  in  the  Probate 
Court ;  and,  therefore,  a  court  of  equity  will 
not,  where  a  refunding  bond  has  been  given, 
set  off  against  a  claim  which  the  obligor  in 
the  bond  has  against  the  administrator,  the 
obligor's  pro  rata  share  of  a  debt  established 
against  the  estate  until  a  deficiency  of 
assets,  and  the  obligor's  consequent  liability 
to  refund,  has  been  first  established  by  the 
Court  of  Probate;  Ralliff  v.  Davis,  9  G. 
107. 

45.  Before  final  settlement,  refunding  bond 
necessary.  Distributees  are  not  entitled  to 
distribution  until  a  final  settlement  has  been 
made,  unless  they  first  execute,  or  offer  to 
execute,  a  refunding  bond,   and  the   same 


rule  applies  to  legatees  ;  Cannon  v.  Benson, 
4  C.  39.0  ;  S.  P.,  Harmon  v.  Thompson,  2  H. 
8<»8;  Carmichad  v.  Browder,  3  H.  252; 
Berry  v.  Parks,  3  S.  &  M.  625;  Murdock  v. 
Washburn,  1  S.  &  M.  546;  Crosby  v.  Cov- 
ington, 2  C.  619.  But  the  off'er  to  extf- 
cute  it  may  be  made  in  the  petition,  as  the 
administrator  would  not  be  bound  to  make 
distribution  until  the  bnnd  is  made ;  Keith  v. 
Jolly.  4  C.  131.  The  offer  in  the  petition  is 
sufficient;  the  bond  need  not  be  filed  with  it; 
Richmond  v.  Belay,  5  G.  83.  And  even  a 
decree  may  be  made,  ordering  distribution, 
and  lixing  the  amount  to  be  distributed, 
without  ordering  in  the  decree  a  refunding 
bond  to  be  executed,  if  no  execution  on  the 
decree  be  awarded ;  for  in  such  a  case  an  exe- 
cution  of  the  decree  would  not  be  allowed, 
until  the  bond  was  executed;  Mundy  v. 
Calvert,  40  M.  181 ;  S.  P.,  French  v.  Davis.  ' 
9  G.  167. 

A  specific  legatee  is  entitled  to  recover  his 
legacy  before  final  settlement,  without  giving 
a  refunding'bond,  if  it  be  shown  affirmatively 
that  there  are  no  debts  chargeable  on  the 
legacy ;  and  hence,  in  a  suit  at  law  to  recover 
the  legacy,  it  is  a  proper  question  to  pro- 
pound to  the  witness,  to  ask  if  there  be  any 
debts  of  testator  still  unpaid ;  Magee  v. 
Gregg,  11  S.  &  M.  70 ;  confirmed  in  Magee  v. 
Harrington,,  13  S.  &  M.  4U3. 

bJee  hxEcuTOR  and  Administrator,  90. 

45a.  Bond  no  release  for  heir.  A  recital 
in  a  refunding  bond,  given  by  the  specific 
legatee  of  a  slave,  upon  delivery  of  the  legacy 
to  him,  "that  the  executor  is  thereby  dis- 
charged from  all  liability  and  claim  on  ac- 
count of  such  legacy,"  is  no  discharge  to  the 
executor  of  liability  to  account  for  hire  of 
the  slave,  which  he  had  received ;  Fonte  v.  , 
HoHon,  7  G.  350. 

IV.    Distribution  to  Life  Tenant 

456.  Effect  of  A  distribution  by  the  exec- 
utor, to  the  tenant  for  life  of  a  chattel  be- 
queathed to  the  distributee  for  life,  remainder 
to  another,  is  a  full  and  complete  act  of  ad- 
ministration and  distribution  of  the  chattel, 
both  as  to  the  first  taker  and  the  remainder 
man ;  Judge  of  Probate  v.  Alexander,  2  G. 
297  ;  Andrews  v.  Brurnfield,  3  G.  107. 

46.  Delivery  to  didributee  uiider  agreement. 
A  delivery,  by  the  administrator,  of  a  personal 
chattel  to  one  of  the  distributees,  under  an 
agreement  among  the  heirs,  that  the  distribu- 
tee is  to  hold  the  chattel  for  life,  remainder  to  - 
them  in  fee,  is  a  full  and  complete  act  of 
administration  as  to  the  chattel,  and  is  dis- 
tribution of  it  to  all  the  distributees  ;  I/ask  v. 
Swayze,  6  G.  155. 

As  to  jurisdiction  of  Probate  Court  to 
order  distribution  to  remainder  man,  see 
Probate  Court,  21. 

46a.  Same.  When  a  specific  legacy  is 
given  to  one  for  life,  remainder  to  another,  a 
delivery  by  the  executor  of  the  legacy  to  the 
life  tenant,  is  an  assent  to  the  legacy,  and 
enures  to  the  remainder  man ;  and  such  de- 
livery is  also  a  full  administration  of  the 
legacy,  and  it  no  longer  remains  unadminis- 
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tered  assets,  and  is  not  included  in  an  order 
to  the  administrator  de  bonis  non  to  sell  the 
nnadministered  estate  ;  and  moreover,  on  the 
death  of  the  tenant  for  life,  it  will  go  to  the 
remainder  man,  and  if  he  be  then  dead,  will 
go  to  his  executor,  whose  right  is  superior  to 
all  others:  Magee  v.  Gregg,  11  S.  &  M.  70  ; 
S.  P.,  Hall  V.  Hall,  5  0.  458. 

Y.    Pretermitted  Distributees. 

47.  Effect  of  pretermission  on  administra- 
tor. AVhen  tne  Probate  Court  has  decided 
in  the  decree  for  distribution,  who  are  the 
distributees,  the  administrator  acting  in  good 
faith  and  distributing  the  assets  according  to 
the  decree,  will  not  be  responsible  to  a  dis- 
tributee who  has  been  pretermitted  in  the 
decree.  Aliter^  where  the  administrator  de 
cides  for  himself  who  are  the  distributees ; 
Lawry  v.  McMillan,  6  G.  147. 

48.  Refunding  bond  covers  claim  of.  A 
refunding  bond  given  by  one  who  got  distri- 
bution as  sole  distributee,  coverS  the  claim 
of  any  distributee  who  may  be  pretermitted; 
and  the  court  will  not  therefore  refuse  distri- 
bution to  one  apparently  the  sole  distributee, 
upon  a  mere  suggestion  that  there  are  others 
claiming  to  be  distributees ;  Benoit  v.  Brill^ 
7  S.  &  M.  32. 

49.  Jurisdiction  of  Probate  Court  as  to 
such  distributee.  'J'he  Probate  Court,  and 
not  chancery,  has  jurisdiction  to  relieve  a 
distributee  entirely  omitted  in  the  distribu- 
tion of  the  estate  ;  Gaines  v.  Smiley,  7  S.  & 
M.  53. 

VI.  Widows'  Distributive  Eights. 

See  Widow,  and  post,  60. 

.50.  Her  rights  the  same  as  other  dis- 
tributees. The  widows'  right  to  compel  dis- 
tribution is  the  same  in  all  respects  as  the 
rights  of  the  other  distributees ;  Grant  v. 
Spann,  4  G.  134. 

61.  She  need  not  renounce  will  making  no 
provision  for  her.  if  there  be  no  provision 
tor  the  widow  in  the  husband's  will,  she  need 
not  renounce  it  to  entitle  her  to  distribution, 
just  as  in  case  he  died  intestate ;  Roberts  v. 
Roberts,  5  G.  322.  But  if  provision  be  made 
for  her,  she  must  renounce  before  the  ex- 
piration of  six  months  from  the  probate  of 
the  will ;  she  is  not  entitled  to  renounce  at 
the  sixth  monthly  term  of  the  Probate  Court, 
after  probate,  if  it  be  after  the  full  expiration 
of  six  mouths  ;  Ex  parte  Moore,  7  H.  665. 

See  DowBR,  6,  7,  8. 

52.  Effect  of  her  separate  estate  on  her 
rights.  Her  distributive  share  in  the  person- 
alty of  her  deceased  husband  is  not  affected 
by  her  owning  separate  estate,  but  it  seems 
her  right  to  dower  in  the  realty  is.  See 
Rev.  Code  of  18.i7,  p.  357,  art.  30;  Whitley 
y.  Stephenson,  9  G.  113. 

See  DowBK,  16. 

53.  Exempt  property.  She  is  entitled  to 
the   exempt  personal  property  of  her'  hus- 

jind  in  addition  to  her  distributive  share;  lb. 
See  post,  60.    Dowkb,  28. 


Vn.  Hisoellaneous. 

54.  Heir  may  sue  for,  without  administra- 
tion. If  an  infant  die  so  young  that  he  could 
not  possibly  owe  debts,  his  heir  may  sue 
for  and  recover  his  personalty,  without  the 
appointment  of  an  administrator ;  Hargroves 
V.  Thompson,  2  G.  211.  And  so  if  an  adult 
die  without  owing  debts,  his  heirs  may  sue  for 
and  rec^over  his  personal  estate,  without  an 
administrator;  Maonvell  v.  Craft,  3  G.  307; 
S.  P.,  Manly  v.  Kidd,  4  G.  141 ;  and  in  such 
a  case  the  statute  of  limitations  will  run 
against  the  heirs  in  favor  of  an  adverse  pos- 
sessor, though  no  administrator  was  ever  ap- 
pointed ;  Manly  v.  Kidd.  supra. 

55.  Voluntary  distributv>n.  A  voluntary 
distribution  made  by  the  distributees — all 
being  sui  juris — is  binding  on  all,  but  if  some 
be  infants,  it  is  invalid  as  to  them,  and  may 
be  disaffirmed  by  them,  and  upon  such  dis- 
affirmance the  distribution  will  be  annulled 
in  toto,  and  the  rights  of  each,  both  adult 
and  infant,  will  remain  choses  in  action  until 
a  valid  distribution  be  made;  Kilcrease  v. 
Shelby,  \Q.U\. 

When  a  voluntary  distribution  is  made 
among  the  heirs  by  their  consent,  they  will, 
in  the  absence  of  proof  to  the  contrary,  be 
presumed  capable  of  consenting  to  it ;  Hen- 
derson V.  Clark,  5  C.  436. 

56.  Jurisdictimi  of  Probate  Court,  cls  to. 
The  Probate  Court  cannot  take  jurisdiction 
of  disputed  titles  to  property,  and  decree  an  ' 
adverse  holder  to  surrender  it  to  a  distrib- 
utee ;  nor  can  it  decree  distribution  of  an 
estate  when  there  is  no  administration,  the 
property  being  in  the  hands  of  a  stranger ; 
McRea  v.  Walker,  4  H.  455. 

57.  Same  :  As  to  assignments  ofdistribtUee's 
shares.  The  probate  court  has  no  jurisdic- 
tion to  enforce  an  assignment  made  by  a  distri- 
butee of  his  share  in  the  estate  ;  Hill  v.  Hardy. 
5  G.  289.  And  a  decree  directing  such  share 
to  he  paid  to  the  assignee  is  void  ;  Portevant 
V.  Neylans,  9  G.  104. 

58.  Levy  of  execution  upon  distribtttee^s 
share.  A  judgment  creditor  of  a  distributee, 
cannot  levy  his  execution  upon  a  portion  of 
the  undistributed  personalty  of  the  estate, 
merely  because  the  interest  of  his  debtor  in 
the  estate  is  of  greater  value  than  the  prop- 
erty seized  ;  Hancock  v.  Titu^.  10  G.  224. 

59.  Election  ax  to  hire  or  profits.  \Vhere 
an  administrator  carries  on  the  plantation  of 
deceased,  without  an  order  of  court,  he  is 
liable  for  hire  and  rent,  or  net  profits,  at 
the  election  of  the  distributees ;  and  the  election 
when  once  made  is  irrevocable.  And  if  the  dis- 
tributee does  not  expressly  elect  in  bis  peti- 
tion to  take  hire  and  rent,  it  will  be  consid- 
ered that  he  has  elected  to  take  the  profits, 
lie  must  make  the  election  in  his  petitioo; 
French  v.  Davis,  9  G.  1 67 ;  BiUingslea  v. 
Young,  4  G.  95.  And  it  seems  he  is  not  en- 
titled to  an  account  and  discovery  from  the 
administrator  before  he  is  compelled  to  make 
his  election  ;  BiUingslea  v.  Young,  supra. 

60.  Widow's  right  under  Revised  Code 
of  1857,  p.  452,  art.  110,  when  husband  vhzs 

'  miciled   in  another  State,     The  statute 
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Kev.  Code  of  1857,  p.  452,  art.  110,  which  en- 
actsthat  '*  all  personal  property  situated  in  this 
State,  shall  descend  and  be  distributed  ac- 
cording to  the  laws  of  this  State,  regulating 
the  descent  and  distribution  of  such  property, 
reirardlesj^  of  all  marital  rights  which  may 
hare  accrued  in  other  States,  and  notwith- 
stiinding-  the  domicile  of  the  deceased  may  have 
been  in  anoiber  State,  and  whether  the  heirs 
orpersons  entitled  to  distribution  be  in  this 
State  or  not,  and  the  widow  of  such  deceased 
person  shall  take  her  share  in  the  personal 
estate  according  to  the  laws  of  this  State," 
applies  onl^  to  cases  of  descent  and  dislrihu- 
tion,  technicalljr ;  that  is,  where  the  ancestor 
or  husband  died  intestate.  Hence,  if  the 
hiisband.  domiciled  in  another  State,  made  a 
will,  and  the  widow  renounce  it,  this  not  be- 
ing a  case  of  intestacy,  is  not  within  the 
statate,  and  such  renunciation  will  not  give 
the  widow  a  right  to  share  in  the  decedent's 
prsonalty  in  this  State,  otherwise  than  accord- 
"JR  to  the  law  of  the  husband's  domicil ; 
^^^hlGT  V.  Garland,  40  M.  172. 
.^1-  I^cUure  of  title:  Statute,  That  pro- 
^lon  of  the  statute  of  distributions,  which 
enacts  that  personal  estate  shah  •*  descend  in 
the  Same  way  and  manner,"  as  real  estate, 
^M  intended  to  regulate  the  course  of  descent, 
rjther  than  the  nature  of  the  title  conferred ; 
iable  V.  MaHin,  I  H.  558.  But  where  there 
afe  no  debts,  and  no  administration,  the  dis- 
tfibuteefe,  without  any  act  of  distribution,  are 
«ofar  invested  with  the  title  to  per8<»nuity,  as 

0  enable  them  to  sue  for  and  recover  it  (in 
r^"}^y),  and  the  statute  of  limitations  will  run 
amnst  them;  Manlu  v.  Kidd,  4  G.  141; 
^^^,?<i^,Ford.li),il.        , 

"^iti    ^^^ '  Jyi^trihutees' share.  A  judgment 
is  a  i^^  ^^  administrator,  before  distribution, 
A^^t\  on  all  the  personalty  in  his  hands; 
iUV^^U  execution  emanating  therefrom,  may  be 
V^V\^4  on  any  of  it,  and  entirely  on  the  share 
^f  one  distributee  whose  remedy,  if  he  has 
^uy,  is  by  suit  in  chancery  against  his  co-dis- 
tributees   for    contribution ;     VanhotUen  v. 
Bpt'hj,  6  8.  &  M.  440 ;  S.  P.,  Brooks  v.  Lemis, 

1  H.  207.  These  two  cases,  confirmed  in 
.Snuth  V.  The  State.  13  S..&  M.  140;  and 
Turner  v.  Chambers,  10  S.  &  M.  308,  which 
held  that  the  creditor's  remedy  was  in  equity, 
overruled. 

63.  Same.  But  an  execution  against  a  dis- 
tributee cannot  be  levied  on  a  portion  of  the 
undistributed  personalty  of  the  estate,  merely 
because  the  interest  of  the  debtor  is  greater 
than  the  portion  levied  on ;  Hancock  v.  TttuSj 
10  G.  224. 

See  DowER.  32.  See  Executor  and  Ad- 
3II3II8TRATOR.  262,  et  seq.  See  Conflict  op 
Laws,  29,  et  seq.  Probate  Coukt,  116,  e^ 
seq, 

See    Forcible    Entry    and    Unlawful 
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See  Rbplbvin.  Trial  of  Right  to  Prop- 

KKTT. 


1.  Where  it  lies :  Possessory  title.  Posses- 
sion by  the  plaintiff  is  alone  a  sufficient  title 
to  maintain  an  action  of  detinue  against  a 
party  who  has  dispossessed  the  holder,  until  a 
right  to  dispossess  be  shown ;  Berry  v.  Hale, 
1  H.  315. 

2.  Same:  Defendant  must  be  in  possession. 
In  an  action  of  detinue  possession  by  the  de- 
fendant must  be  proven,  but  it  is  not  neces- 
sary that  it  should  continue  until  the  com- 
mencement of  the  suit.  'I'he  old  possession 
will  do  unless  it  has  been  lawfully  discon- 
tinued. Thus  where  an  administrator  of  one 
who  is  entitled  to  a  slave  only  for  his  life, 
gets  possession  of  the  slave  and  before  the  com- 
mencement of  the  suit  was  dispossessed  by  a 
wrongful  levy  on  the  slave  under  an  execution 
against  him  as  administrator,  it  was  held  that 
this  did  not  defeat  the  right  of  the  remainder 
man  to  sue  the  administrator  in  detinue  for  the 
slave;  Lowryy.  Houston,  3  H.  394.  But  in 
the  later  case  of  Datds  v.  Hemdon,  10  G.  484, 
it  was  decided  that  the  defendant  must  be  in 
possession  when  the  suit  was  commenced. 
'J  he  rule  is  the  same  in  replevin. 

See  Rbplkvin,  2. 

3.  Payment  or  release  of  assessed  value : 
Obligation  of  plaintiff  to  take  it.  If  the  speci- 
fic property  recovered  in  tietinue  cannot  be 
had,  the  plaintiff  must  take  the  alternate  value 
assessed,  and  if  that,  under  a  mistake  of  law, 
be  partially  released  by  the  plaintiff,  this  does 
not  enable  him  to  bring  a  new  action  of  de- 
tinue in  another  State,  for  the  same  property  ; 
Jennings  v.  Gibson,  \V.  284.  And  such  new 
action  cannot  be  sustained,  whether  the  judg- 
ment  for  the  assessed  value  be  paid  or  not ;  Jb, 
And  so,  if  a  female  slave  be  recovered  in  de- 
tinue, and  the  plaintiff  cannot  get  her,  but 
must  take  her  assessed  value,  a  new  action 
cannot  be  maintained  to  recover  her  issue 
born  subsequent  to  the  rendition  of  the  judg- 
ment; ]b.  But  the  defendant  has  no  right  to 
retain  the  property  by  paying  the  assessed 
value,  but  may  be  forced  to  give  it  up; 
Jordan  v,  Ihomas,  5  G.  72. 

4.  Assessment  of  alternate  value:  Evidtnce 
and  anfiount.  'I  he  descriptio  m  contained  in 
the  declaration  in  an  action  of  detinue  for  a 
slave,  is  sufficient,  without  any  evidence  as  to 
value,  to  enable  the  jury  to  assess  some  value 
for  the  slave ;  and  if  the  defendant  has  power  to 
dehver  the  slave  it  is  immaterial  how  much 
may  be  assessed ;  Jennings  v.  Gibson,  W.  234. 
But  in  Parrv,  Gibbons,  5  C  375,  it  was  said 
that  slaves  are  a  specie.^  of  property,  to  which 
in  the  estimation  of  the  public,  ihere  is  alwa}s 
some  value  attached ;  and  that  therefore  the 
court  would  not  be  prepared  to  set  aside  a 
verdict  assessing  value  in  an  action  of  detinue 
if  it  be  in  the  power  of  defendant  to  surrender 
the  slave,  when  there  is  such  a  dtscriplio 
rei  in  the  testimony  as  to  enable  the  jury, 
from  their  knowledge  of  such  values,  to  assess 
the  value  from  the  description,  there  being 
no  other  evidence  of  value.  The  court  said 
however,  that  Jennings  v.  Gibson,  supra,  in 
holding  that  the  assessment  might  be  made 
from  the  descriptio  rei  in  the  declaration  had 
gone  further  than  any  other  precedent,  and 
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fnrther  than  they  were  disposed  to  follow : 
Parr  v.  Gibbons,  supra. 

5.  Same :  Form  of  verdictt  separate  value 
of  ea^h  article.  The  verdict,  if  for  the  plain- 
tiff, in  an  action  of  detinue,  for  several  dis- 
tinct kinds  of  articles,  should  state  the  sepa- 
rate value  of  each,  but  it  will  be  a  sufficient 
compliance  with  this  rule  if  five  horses  be 
valued  together  at  a  sum  in  gross ;  and  so  of 
"  100  head  of  hogs,"  and  "  100  head  of  cattle," 
"1  lot  of  pork,"  'Mot  of  cows,"  "25  bales  of 
cotton,"  *•  lot  of  fodder,"  "  lot  of  oats," 
** sheep."  "goats,"  "8  mules;"  all  these  being 
embraced  in  the  suit.  And  trials  of  the  right 
of  property  levied  on  under  an  execution, 
where  a  third  party  is  claimant,  are  by  statute 
regulated  by  the  rules  governing  actions  of 
detinue ;  Walker  v.  Commissioners  of  Sink- 
ing Fund,  1  S.  &  M.  372. 

6.  Same.  But  the  rule  does  not  extend  so 
as  to  exclude  from  a  valuation  in  gross,  ar- 
ticles which,  though  distinct,  are  necessary 
parts  of  a  whole ;  and  hence  it  will  not  be 
error  to  assess  the  value  of  a  "  sawmill,  irons 
and  the  apparatus  for  running  the  same," 
as  a  single  article ;  and  so  of  the  "  hopper  and 
apparatus"  of  a  mill;  Kibble  v.  Butler,  14 
S.  &.  M.  207.  And  **  a  carriage  and  harness" 
may  be  assessed  as  one  article,  but  the  horses 
must  not  be  assessed  with  the  carriage  and 
harness;  Drane  v.  Hilzheim,  13  S.  &  M.  336. 

6a.  Same  :  Case  in  judgment.  The  decla- 
ration described  most  of  the  slaves  by  name 
and  age,  and  one  of  them  by  name  and  com- 
plexion, and  one  by  name,  age  and  complex- 
ion ;  the  mules,  by  their  color ;  one  animal 
was  mentioned  as  a  bay  mare  five  years  old, 
while  **  two  yoke  of  oxen,  one  wagon,  six  head 
of  cattle  and  nineteen  ho^s"  are  named  with- 
out other  description.  The  verdict  was  for 
the  slaves  by  name;  the  mules  by  their  color; 
ene  bay  mare ;  one  ox-wagon  ;  one  milch  cow ; 
five  head  of  yearlings  at  $16.20  each ;  nineteen 
hogs  ut  $8.10  each;  and  the  judgment  followed 
the  verdict:  Held,  that  the  description  and 
finding  were  sufficient;  Whitfield  v.  Whit- 
field. 44  M.  254.     See  Replevin,  18,  23. 

7.  Correction  of  erroneous  assessment  in 
gross.  Where  the  jury  find  an  assessment 
in  gross  only,  the  court  cannot,  without  their 
consent,  amend  the  verdict  so  as  to  show  a 
flfeparate  assessment,  but  must  call  a  new  jury 
for  that  purpose ;  Walker  v.  Commissioners 
of  Sinking  Fund,  supra;  Carra^oay  v.  Mc- 
Neice,  W.  .^38 ;  Merrill  v.  Melchior,  1  G. 
516;  S.  P.,  Bearing  v.  Ford.  13  8.  &  M.  269 ; 
Draue  v.  Hilzheim,  13  S.  &  M.  336.  These 
two  last  cases  were  in  replevin. 

8.  The  writ  is  a  demand.  In  an  action  of 
detinue  the  service  of  the  writ  is  a  suflBcient 
demand  for  the  property,  where  a  demand  is 
necessary ;  Carraway  v.  McNeice.  W.  538. 

9.  Jeofails.  After  verdict  in  detinue  for 
several  chattels,  it  cannot  be  objected  that 
the  declanition  is  insufficient  in  not  stating 
the  separate  value  of  each;  Jordan  v  Thomas, 
2  G.  5.57. 

10.  Revivor  of.  Whether  an  action  f  deti- 
nue could  at  common  law,  on  the  death  of  the 
plaintiff  be  revived  in  the  name  of  his  execu- 


tor; Quwre  f  But  it  is  clear  that  it  can  be 
revived  under  the  statute  (H.  &  H.  414, 
§95,)  which  declares  that  all  actions  for  or 
against  an  intestate  or  testator  (except  ac- 
tions of  slander,  and  for  injuries  or  torts  done 
to  the  person)  shall  survive  for  and  against 
the  executor  and  administrator ;  Worten  v. 
Howard,  2  S.  &  M.  527. 

11.  Usee  in  action  of  detinue.  In  this  ac- 
tion the  legal  title  alone  is  in  controversy. 
The  court  takes  no  notice  of  equities,  and 
hence  the  introduction  in  the  declaration  of 
the  name  of  a  usee  is  unwarranted,  and  if  it 
be  inserted  it  will  be  treated  as  surplusage ; 
Hundley  v.  Buckner,  6  S.  &  M.  70. 

12.  Increase  of  slave  recovered :  In  detinue 
for  a  slave,  her  increase  born  pending  the 
suit  may  be  recovered  ;  Jordan  v.  Thomas,  2 
G.  557. 

13.  Divestiture  of  title  after  suit  brought. 
Where  after  suit  brought  the  title  of  the  plain- 
tiff, which  was  for  a  limited  time,  expires, 
and  thereupon  the  plaintiff  and  defendant  and 
others,  became  entitled  jointly  under  the  limi- 
tation over,  this  will  be  a  good  defence  to 
the  recoverjr  of  the  chattel ;  but  it  must  be 
pleaded  puis  d  irein  continuance ;  in  such 
case  the  plaintiff  can  recover  nothing  but 
damages  for  the  detention  till  the  time  of  the 
expiration  of  his  right,  and  costs  ;  Whitfield 
V.  Whitfield,  44  M.  254. 

14.  As  to  nde  when  property  is  destroyed 
after  suit  brought.    See  Damaors,  98. 

15.  Legal  eviction  pending  suit.  If  the  de- 
fendant be  legally  dispossessed,  it  is  a  defence 
to  the  action  ;   Whitfidd  v.  Whitfield,  supra. 

16.  Sale  of  the  chattel  pending  suit.  U  the 
plaintiff  sell  the  chattel  sued  for.  pending  the 
action,  it  is  a  good  defence,  for  life  must  not 
only  have  the  title  when  the  suit  commenced, 
but  also  at  the  trial ;  Py. 

^evinwH  vcl  notj. 

See  Wills,  124  to  126.  Probate  Coubt, 
121  to  128. 

discontinuance. 

See  PRACTfCR.^ub-division  Discontinuance. 

1.  Right  of  pla'nt if  to  discontinue  :  As  to 
one  of  several  joint  and  several  debtors. 
Where  service  ot  process  has  been  had  on  all 
the  makers  of  a  joint  and  several  promissory 
note,  the  plaintiff  may  discontinue  as  to  a 
part,  and  proceed  to  judgment  against  the 
others  ;  Peyton  v.  Sco^t.  2  H.  870  ;  Lynch  v. 
Commissioners  of  Sinking  Fund,  4  H  377  ; 
Montgomery  v.  Commissioners  of  Sinking 
Fund,  7  ii.  13 ;  Nevitt  v.  Nafchez  Steamboat 
Co.,  5  H.  196;  Lyons  v.  Oilmore,  1  *H.  474. 
And  the  suit  may  be  dismissed  as  to  the 
principal  of  a  note,  and  prosecuted  ai^lnst 
the  surety  if  they  be  joint  makers ;  Wilkinson 
V.  Flowers.  8  G.  579. 

2.  Same:  Where  makers  and  endorsers  are 
sued.  But  where  th?re  is  a  joint  action 
against  m  ikers  and  endorsers,  under  the  stat- 
ute, it  will  be  error,  after  service  of  process 
on  all.  to  discontinue  as  to  the  makers,  and 
take  judgment  against  the  endorsers ;  Wilkin 
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«w  V.  Tiffany,  5  H.  411 ;  Brunson  v.  Lea, 
5  «.  k  M.  149;  Boush  v.  Smith,  2  S.  &  M. 
•'^12.   And  so  if  the  maker  die,  it  will  be  error 
|o  discontiDue  as  to  him,  since  the  sait  can 
be  revived  against  his  administrator ;  Smith 
^-  Crutcher,  5  C.  455 ;  Duncan  v.  McNeill j 
J  Q-  704.    But  if  the  process  be  retorned  not 
'ound  as  to  a  maker,  this  creates  a  presump- 
tion of  Doo-residence   as    to  him,   and   the 
P^wntiflf  may,  if  the  defendant  do  not  rebut 
Ul»8  presumption  by  proof,  discontinue  as  to 
''^  and  proceed  to  judgment  against  the 
^l^n\  Harrisson  v.  Agricultural  Bank,  2  S. 
*^-  307.    Yet  the  suit  may  be  discontinued 
J*  ^  one  or  more  of  Uie  endorsers,  if  no  party 
"^retained  who  is  liable  secondarily  to  the 
f^^^y  as  to  whom  the  discontinuance  was  en- 
JT^;  Kirk  V.  8eawea,2  S.  &  M.  571 ;  S.  P., 
f^(^rath  V.  Hoopes,  4  C.  496 ;  contra,  Wells  v. 
^^^9on,  7  H.  32,  now  overruled.     But  if 
irA  ^'^^^^ss  can  be  served  on  the  party,  as  to 
j^^^  a  discontinuance  is  entered,  it  is  cor- 
Nal/  '^^iff^  V.  CnUcher  and  Duncan  v.  Mo- 
/( if^**V^a-  In  Vickery  t.  Restor,  4  H.  293, 
*'   ^    Ueld  that  the  plaintiff  could  discon- 
vlHu^  ^^  to  a  prior  endorser,  and  take  judg- 
|^^\il  against  the  maker  and  subsequent  en- 
dorser; but  this  is  now  overruled. 
Sec  Bills  or  Exchange,  &c..  164c,  et  seq, 

3.  Where  one  of  several  joint  makers  dies. 
Where  one  of  several  joint  makers  of  a  note 
saed  in  the  same  action  dies,  the  plaintiff  may 
either  revive  against  his  representatives  or 
discontinue  as  to  him ;  and  he  may  also  dis- 
coQtinoe  as  to  the  survivors  and  proceed  to 
jadgment  against  the  representatives  of  the 
decedent ;  Woodhouse  v.  Lee,  6  8.  &  M.  161. 

4.  Discontinuance  after  verdict  in  trover. 
The  plaintiff,  in  an  action  of  trover,  has  the 
right  to  discontinue  after  verdict,  as  to  one 
or  more  of  the  defendants,  against  the  objec- 
tions of  the  others  ;  but  what  effect  this  will 
have  upon  the  liability  of  the  others,  wilt  not 
be  determined  upon  a  writ  of  error  from  that 
proceeding ;  Baldvnn  v.  McKay,  41  M.  358. 
In  all  actions  of  tort,  the  plaintiff,  after  verdict 
against  all  though  they  joined  in  the  plea,  may 
discontinue  as  to  part,  and  take  judgments 
M  to  the  others;  Hardy  v.  Thomas,  1  0. 
544. 

5.  Discontinuance  in  scire  facias.  The 
entry  of  a  discontinuance  as  to  one  defend- 
ant in  a  scire  facias,  to  revive  a  judgment 
against  two  or  more,  is  ordinarily  a  discon- 
tinuance as  to  the  others ;  but  if  the  others 
do  not  object,  and  do  not  insist  on  the  entry 
of  a  discontinuance  as  to  them,  but  go  to 
trial  on  a  plea  to  the  merits,  and  there  bo  a 
verdict  against  them,  the  error  will  be  cured 
by  the  statute  of  jeofails  ;  McAfee  v.  Patter- 
son, 2  S.  &  M.  593. 

6.  Discontinuance  by  failure  to  enter  Judg- 
ment on  verdict.  When  a  verdict  is  rendered 
and  no  judgment  entered  thereon  at  that  term, 
the  court  must  at  that  term  give  a  day  at 
which  it  will  render  judgment,  which  day 
must  not  be  beyond  the  next  term ;  and  if 
this  be  not  done,  and  the  cause  goes  off  the 
docket,  it  is  a  discontinuance  of  the  suit,  and 
judgment  caanot  afterwards  be  rendered  on 


it ;  nor  is  suoh  a  case  within  the  statute  of 
of  1822  (H.  0.,  p.  877,  J  96),  allowing  parties 
on  notice  to  amend  judgments.  Ralph  t. 
Preston,  6  C.  744.  And  even  if  in  such  case 
the  rendition  of  a  judjrraent.  without  giving 
such  day,  was  a  matter  in  the  discretion  of 
the  court,  it  would  not  be  allowed  after  the 
lapse  of  seven  years, — the  time  in  which  an 
execution  would  be  barred,  if  a  judgment  had 
been  entered  when  the  verdict  was  returned  ; 
Ralph  V.  Preston,  supra^ 

7.  Taking  judgment  against  a  part  of  the 
defendants  and  continuing  as  to  the  others. 
Though  it  be  error  for  the  plaintiff  to  take 
judgment  final  by  default  against  a  part  of 
the  defendants,  and  continue  as  to  the  others, 
yet  this  does  not  authorize  the  court  to  enter 
a  discontinuance  as  to  those  against  whom 
judgment  was  not  entered.  Prewett  v.  Ca- 
ruthers,  7  H.  304.  And  in  an  action  com- 
menced against  the  makers  and  endorsers  of 
a  note  a  judgment  final,  by  default  was  entered 
against  two  of  the  parties  and  the  cause  con- 
tinued as  to  the  plaintiff  in  error ;  at  the  next 
term  the  cause  was  dismissed  as  to  the  two 
against  whom  judgment  by  default  had  been 
rendered,  and  a  trial  was  had  and  judgment 
against  the  plaintiff  in  error.  No  exceptions 
was  taken  in  the  court  below  to  either  judg- 
ment ;  it  was  held  that  the  verdict  and  judg- 
ment against  plaintiff  in  error  would  not  be 
set  aside;  Runt  v.  Nugent^  10  S.  «te  M.  541. 

See  Practice,  11. 

8.  When  discontinuance  necessary.  When 
several  are  sued  and  there  is  no  service  on 
one,  it  will  be  error  to  proceed  to  trial  and 
judgment  as  to  those  served,  without  entering  a 
discontinuance  as  to  the  others  not  served  ; 
Davis  V.  Tieman,  2  H.  786  ;  Hughes  v.  Evans, 
4  S.  &  M.  737. 

See  Practice,  12. 

9.  Discontinuance  hy  failure  to  enter  judg- 
ment nil  dicit.  An  old  rule  of  practice  was, 
that  when  the  defendant's  plea  professed  to 
answer  a  part  only  of  the  declaration  and  was 
in  fact  an  answer  only  of  a  part  of  the  plain- 
tiff^s  demand,  if  the  plaintiff  demurred,  or 
replied  without  taking  judgment  nil  dicit  for 
the  part  unanswered,  that  this  operated  as  a 
discontinuance  of  the  whole  action.  But  this 
rule  is  technical,  and  if  in  force  now,  will 
only  be  recognized  to  the  extent  of  allowing 
the  failure  to  take  judgement  nil  dicit  to  ope- 
rate as  a  discontinuance  when  a  motion  is 
made  on  that  ground  for  a  discontinuance,  and 
upon  that,  the  plaintiff  still  neglects  to  enter 
judgment  nil  dicit ;  Harrison  v.  Balfour,  5 
S.  &  M.  301. 

See  Practice,  9. 

10.  Discontinuance  when  judgment  by  de- 
fault is  entered  on  one  count.  Judgment  by 
default  on  a  special  count  without  entry  of  a 
discontinuance  as  to  the  common  counts  is 
not  error ;  Soria  v.  Planter's  Bank^  3  H.  46. 

11.  Discontinvunce  from  failure  to  rep'y. 
The  failure  of  the  plaintiff  to  reply  to  a  plea 
of  confession  and  avoidance  amounts  to  a  dis- 
continuance which  may  be  taken  advantage 
of  by  defendant  at  any  time  before  verdict ; 
Hogue  y.LeweUen,  42  M.  302. 
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DISCOVERY  AT  LAW.— DISTRESS. 


See  Bill  op  Discovbry  at  Law. 

See  Adverse  Possession. 

1.  Heir  may  disseise  co-heir.  An  heir  may 
disseise  his  co-heirs  and  hold  adversely  to 
them ;  and  notwithstanding  he  entered  ori- 
ginally as  heir,  he  may  afterwards  disseise  his 
co-heirs  and  acquire  exclusive  adverse  pos- 
session, on  which  the  statute  of  limitations 
will  run  against  his  co-heirs  in  his  favor; 
Her  V.  Routh,  3  H.  276.  And  a  sale  of  the 
whole  interest  in  the  land  and  putting  his  ven- 
dee in  possession,  who  claims  the  whole  inter- 
est, is  a  disseisin  ;  lb. 

See  Landlord  and  Tenant. 

1.  Nature  of  a  distress  for  rent.  A  distress 
for  rent  is  not  the  commencement  of  a  suit; 
it  is  a  mandate  authorized  by  law  to  be  issued 
in  aproper  case,  to  seize  and  sell  the  tenant's 
^oods  for  the  satisfaction  of  the  rent,  just  as 
if  a  judgment  had  been  previously  rendered 
therefor,  and  it  is  not  returnable  into  any 
court ;  Towns  v.  Boarman,  1  C.  186  ;  Canter- 
berry  v.  Jordan,  5  0.  96.  And  if  returned 
into  court  as  other  attachments  and  a  judg- 
ment be  rendered  in  that  proceeding,  it  will 
be  void ;  but  the  void  judgment  will  not 
vitiate  the  distress  warrant;  and  the  lien  cre- 
ated by  a  seizure  under  it  and  a  sale  under  it 
will  be  good ;  Cantei'btrry  v.  Jordan,  supra. 
If  the  tenant  disputes  that  there  is  rent  due 
he  has  an  action  of  replevin  upon  giving  the 
proper  bond,  which  is  the  commencement 
of  the  suit :  Tovms  v.  Boarman,  supra. 

la.  Same:  Lien  of  landlord.  At  com- 
mon law  the  distress  was  a  dormant  right  of 
the  landlord  to  seize  the  tenant's  goods  as  a 
means  of  compelling  payment  of  the  rent. 
The  right  was  a  mere  right  to  seize  for  rent, 
and  was  utterly  impotent  and  in  no  wise  en- 
cumbered the  title  of  the  tenant  till  it  was 
exercised;  and  the  right  of  distress  under 
the  statute  is  no  greater,  and  exists  not  be- 
cause of  any  lien  at  the  common  law  or  by 
statute,  but  because  of  rent  in  arrear,  or 
threatened  removal  of  the  goods  by  the  ten- 
ant. Subject  to  this  right  of  seizure  under  a 
distress,  to  be  made  active  only  by  its  exer- 
cise, the  tenant  is  as  completely  the  owner 
of  his  goods  on  the  demisea  premises  as  any 
other  debtor,  and  excepting  this  privilege  of 
seizure,  the  landlord  has  no  advantage  over 
other  creditors;  Stamps  v.  Gilman^  42  M. 
456. 

See  Landlord  and  Tenant,  7  and  post,  17. 

2.  Where  a  distress  for  rent  lies.  A  dis- 
tress for  rent  under  our  statute,  is  allowable 
only  when  there  is  a  special  contract  fixing 
the  amount  of  the  rent  and  the  relation  of 
landlord  and  tenant.  If  the  lease  be  shown, 
still  the  price  or  amount  of  the  rent  must  also 
be  shown,  and  the  landlord  will  not,  on  the 
trial  of  an  action  of  replevin  by  the  tenant, 
be  allowed  to  prove  tlie  reasonable  value  of 


the  rent.  But  the  avowant,  or  landlord,  may, 
in  order  to  show  a  lease,  prove  that  on  a 
prior  distress  for  rent  of  the  same  premises, 
the  tenant  executed  a  three  months'  bond  un- 
der the  statute,  conditioned  for  the  payment 
of  the  rent  But  the  giving  of  the  bond  alone 
will  not  do  to  sustain  the  distress.  And  so,  if 
the  bond  be  lost,  its  contents  must  be  shown 
so  as  to  fix  the  amount  of  the  rent  agreed 
on ;  Tifft  v.  Verden.  11  S.  &  M.  153. 

2a.  No  distress  when  there  is  no  fixed  pricey 
or  where  rent  is  payabl  e  in  services.  'There 
is  no  distress  for  rent,  where  there  has  been  no 
fixed  price  for  rent,  nor  where  the  rent  is  to 
be  paid  for  in  services,  and  there  is  no  fixed 
price  for  the  services.  The  remedy  will  lie, 
though  the  rent  be  payable  in  grain  or  other 
produce,  or  in  shares  or  labor,  if  the  price  of 
these  be  fixed  and  stipulated  in  the  contract ; 
Briscoe  y.  McElween,  43  M.556. 

2b.  Distress  before  rent  due.  A  landlord 
may  not  lawfully  distrain  the  goods  of  his 
tenant  for  rent  not  due,  upon  his  mere  belief, 
that  the  tenant  will  remove  his  property  from 
the  demised  premises,  before  the  rent  will  be- 
come due;  but  he  musthave evidence  upon 
which  to  base  his  belief.  Without  such  evi- 
dence the  distress  is  wrongful,  and  the  landlord 
will  be  liable  for  such  damages  as  may  result 
therefrom ;  lb. 

2c.  Distress  for  removed  of  goods  before 
rent  due.  It  is  not  every  contemplated  remo- 
val of  goods  from  the  demised  premises  that 
will  justify  a  distress  for  rent  before  it  is  due. 
The  removal  must  be  such  as  would  endanorer 
or  defeat  a  distress  for  rent ;  Stamps  v.  Oil- 
man, 43  M.  456. 

3.  Lies  against  execvior  of  tenant.  By 
the  common  law,  and  by  the  statute  32  llenry 
VIII.,  c  37,  the  remedy  by  distress  for  rent 
was  confined  to  the  lessor  himself  and  his 
representatives,  against  the  tenant  for  life,  or 
in  tail,  and  his  representatives,  but  did  not 
extend  to  the  executors  of  tenants  for  years  ; 
but  our  statute,  H.  C.  812,  i  22,  extends  the 
remedy  expressly  against  representatives  of 
tenants  for  years,  Smith  v.  Bobb,  12  S.  &  M. 
322. 

4.  Distress  of  cattle  damage  feasant.  The 
owner  of  land  may  distrain  cattle  damcige 

feasant  thereon,  if  it  be  enclosed  by  a  lawful 
fence,  and  keep  them  as  a  pledge  for  the  pay- 
ment of  the  damages  occasioned  by  the  tres- 
pass— the  owner  of  the  cattle  in  such  case 
being  liable.  But  the  right  of  distress  does 
not  exist,  where  the  owner  of  the  cattle  is 
not  liable  for  the  damages,  as  when  the  fence 
is  .insufficient,  and  if  in  the  latter  case,  a  dis- 
tress be  made,  and  the  animal  in  its^  effort  to 
escape  be  killed,  the  distrainer  will  be  liable 
for  its  value ;  Dickson  v.  Parker,  3  H.  219, 

5.  Affidavit  for  distress.  An  affidavit  for 
a  distress  warrant,  which  charges  that  **  A. 
administrator  of  B.''  is  indebted,  &c.,  is  good 
to  charge  A.  in  his  representative  capacity ; 
the  words,  '*  administrator  of  B."  being  not 
merely  a  descriptio  personae,  but  showing*  in 
what  capacity  the  rent  is  due  ;  Smith  v.  Bobb, 
12  S.  &  M.  322  ;  see  post,  19. 

6.  Bond  and  security  necessary.    The  les- 
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wr  raupt  give  bond  and  security,  as  in  other 
cases  of  attachment,  in  order  to  procure  a 
distress  for  rent.  A  bond  without  security 
will  not  do ;  Cornell  v.  Rulon,  3  H.  54. 

7.  The  replevy  bond  to  pay  rent  in  three 
monthn.  The  statute  allows  the  tenant  to  re- 
ple\ry  the  properly  distrained,  on  giving  bond 
and  security  to  pay  the  rent  in  three  months. 
This  l»ond  may  ne  taken  payable  to  the  sher- 
iff or  to  the  landlord ;  Tooley  v.  CtUbertson,  5 
H.  267;  Robinson  v  Whtte,  7  S.  «fe  M.  39; 
Critchl&w  V.  Ptck.  7  H.  243.  But  in  such 
case  to  enable  the  lessor  to  maintain  a  mo- 
tion on  it,  the  sheriff  mnst  assign  it  to  the 
lessor ;  i^i7/i*p«  v.  Clianeyj  7  H.  250 :  Lazarus 
V.  Tnble,  18.  &  M.  575.  The  motion  must 
be  in  the  name  of  the  sheriff  or  his  assigns ; 
Lazarus  v,  Trille,  supra.  Such  bond  has 
the  force  and  effect  of  a  judgment  when  for- 
feited; Vannerson  v.  Staunton,  W.  358. 

8.  Same.  And  such  a  bond,  payable  to 
the  sheriff  (or  constable)  is  good,  though  it 
do  Dot  recite  to  whom  the  rent  is  due.  For 
pavirent  of  it  to  the  sheriff  before  assignment 
to  the  landlord  would  be  good,  and  payment 
after  assignment,  if  made  to  the  landlord, 
would  he  good  ;  Robtnscm  v.  White,  7  S.  & 
M.  39. 

9.  Same:  Clerical  error:  Variance.  A 
variance  in  the  bond  from  the  statute,  in 
stating,  by  clerical  error,  that  the  property 
distrained,  is  *' restrained''  instead  of  ''re- 
stored'' to  the  tenant,  is  immaterial ;  Critch- 
ImoY.  Peck,  7  H.  243.  And  so  if  there  be  a 
▼ariance  as  to  the  description  of  the  property, 
between  the  bond  and  the  distress  warrant, 
the  recital  in  the  bond  being  unnecessary; 
Oritchkw  V.  Perk,  supra, 

10.  Same:  Effect  of  such  a  bond.  The 
giving  of  such  a  bond  is  an  acknowledgment 
of  the  landlord's  claim,  and  a  waiver  of  irreg- 
Dlarities  in  the  previous  proceedings.  If  the 
tenant  wishes  to  contest  his  liability,  he 
should  sue  out  a  writ  of  replevin  ;  Tooley  v. 
Cuihertson.  5  H.  267.  It  is  also  an  acknowl- 
edgment  of  the  tenancy  ;  T^fft  v.  Verden^  11 
S.  A  M.  I.i3.  ■; 

1 1.  Same :    Proceedings   on,    by    motion. 
The  statute  provides  that,  if  such  a  bond  be 
pot  paid  at  maturity,  the  lessor  may  lodge  it 
in  the  proper  court,  and  proceed  by  motion 
to  get  a  judgment  on  it,  and  have  execution. 
This  is   an    extraordinary  proceeding,   and 
pinst  strictly  conform  to  the  statute.     Hence 
if  the  bond  be  lost,  so  that  it  cannot  be  lodged 
in  court  as  required,  the  motion  cannot  be 
maintained;  T^fft  v.  Verden,  7  S.  &  M.  91. 
And  80  if  the  notice   of  the  motion,  given 
to  the  obligor  in  the  bond,  recite  that  the  mo- 
tion will  be  made  on   the   first   day  of  the 
term  of  the  court,  the  motion  most  be  entered 
on  that  day ;  but  if  made  on'  a  subsequent 
day,  and  the  obligor  appear  and  defend,  the 
defect  will  be  cured;  Phillips  v.  Chancy.   7 
H.  250.    If  on  such  motion  ludgmt-nt  by  de- 
fault be  entered  on  the  boud^  the  error  mnst 
be  very  clear  before  the  High  Court  will  in- 
terfere: Robiman  v.   White.  7  8.  &  M.  39. 

12.  The  distress  no  part  of  the  proceedings 
to  enforce  replevy    bond.    An    action    was 


brought  by  the  landlord,  on  a  bond  giveh  by 
the  tenant  to  pay  the  rent,  after  a  distress  had 
been  issued  and  levied  ;  and  the  tenant  pleaded 
payment,  and  after  this  moved  to  quash  the 
distress  warrant:  Held,  that  the  distress  was 
no  part  of  the  suit,  and  its  quashal  would  be 
no  oar  to  a  trial  on  the  pleadings ;  and  that 
no  writ  of  error  would  lie  from  the  judg- 
ment quashing  it ;  Carr  v.  Coopwood,  2  C. 
256. 

1 3.  Contest  of  landlord's  right  by  action  of 
j  replevin.    If  the   tenant   wishes  to   contest 

'  the  landlord's  right  to  distrain,  he  must  bring 
I  his   action  of  replevin  in  the  proper  court, 
I  when   the    proceedings   for    the    first    time 
,  become  a  suit  in  court,  in  which  the  tenant 
I  is  plaintiff,  and  the  issue  is  whether  the  rent 
I  be  owing  to  the  landlord  or  not :   Towns  v. 
I  Boarman,  1  0.  186.     And  if  in  such  action  a 
demurrer  be  sustained  to  the  declaration,  and 
plaintiff  refuses  to  amend,  the  judgment  of 
the  court  on  this  refusal,  should  be  for  double 
the  amount  of  the  rent  due,  to  be  ascertained 
by  a  jury.     And  the  declaration  and  plead- 
ings should  be  according  to  the  forma,  and 
requisites  in  actions   of  replevin  generally ; 
Toivns  V.  Boarman,  supra.    It  is  not  neces- 
sary to  file  a  declaration   in   such  a  case, 
though   that  would   be   regular;    the   issue 
may  be  made  up    on  the  writ  of  replevin ; 
Parkhurst  v.  BunJap,  6  H.  5'.  7. 

14.  Replevy  by  stranger.  If  a  stranger 
replevy  property  distrained  for  rent  under 
the  provisions  of  the  Act  of  1822  (H.  0. 
811,  i  16),  the  landlord  must  allege  in  his 
avowry  and  establish  by  proof  on  the  trial 
that  the  rent  distrained  for  is  due  and  in 
arrear ;  Lavinge  v.  Russ,  7  G.  326. 

15.  Same :  Rule  as  to  aUowina  dpuble 
damages.  But  in  proceedings  by  replevin,  the 
court  is  not  authorized  to  allow  double  dam- 
ages against  the  tenant,  if  the  jury  find  that 
less  rent  was  due  than  the  amount  claimed  in 
the  distress ;  Ttrrel  v.  Ligon,  W.  170. 

16.  Bouhle  damages  against  third  party 
claiming  the  property.  To  authorize  a  judg- 
ment against  a  third  parly  under  the  statute 
claimrair  the  property  distrained,  he  must 
have  actually  replevied  the  property  dis- 
trained; Punchard  v.  Rundell,  \  H.  508. 

16a.  Bamages.  An  action  of  trespass  was 
brought  against  a  landlord  for  making  a  dis- 
tress, where  the  rent  was  payable  in  repairs 
(see  ante,  'la,  26),  and  the  distress  was 
made  before  the  rent  was  due  The  amount 
distrained  for  was  $309.  The  jury  found 
damages  for  the  defendant  to  the  amount  of 
$1,300,  and  the  court  refused  to  set  it  aside; 
Briscoe  v.  McElween,  43  M.  556. 

17.  Landlords  priority.  The  landlord's 
distress  for  rent,  when  levied  at  the  same  time 
with  another  attachment  for  an  ordinary  debt, 
will  be  entitled  to  prior  payment  out  of  the 
proceeds  of  the  goods  attached  ;  Canterberry 
v.  Jordan.  5  C.  96.  See  ante,  la.  Landlord 
AND  Tknant,  7. 

18.  Whai  goods  may  be  distrained.  The 
goods  of  a  tenant  cannot  be  distrained  for 
rent,  unless  they  are  or  have  been  on  the  de- 
mised premises ;  Bradley  v.  Peggott,  W.  348. 
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18a.  Exemfit  property.  Personal  property 
exempt  from  execution,  on  the  death  of  the 
husband  descends  to  the  widow  and  children, 
and  vests  absolutely  in  them  and  without  any 
condition,  limitation,  or  restriction,  as  to 
their  rijjht,  and  is  free  from  sale  under 
attachment  for  rent:  Mason  v.  O'Brien,  42 
M.  420. 

19.  Right  of  mayor  of  Natchez,  to  issue 
distress  warrant.  The  city  magistrate  of 
Natchez,  is  not  a  justice  of  the  peace  of 
Adams  county,  and  cannot  take  an  affidavit 
ft»r  a  distress  warrant,  against  a  tenant  of 
demised  premisps  outside  of  the  city ;  Van- 
nerson  v.  Staunton,  W.  358. 

20.  Riglit  of  third  person  claiming  goods 
distrained  to  go  into  equity.  A  person  who 
has  a  mortgage  on  the  goods  of  the  tenant, 
may  go  into  equity  to  enforce  his  rights 
against  the  landlord  who  has  distrained  them, 

'and  the  tenant;  but  if  he  claims  the  property 
absolutely  he  must  proceed  at  law  ;  Marye  v. 
Dyche,  42  M.  347. 

See  Criminal  Law, 


i^tfimri/f 


See   Attachment.  16a. 

1.  Meaning  of.  In  its  ordinary  accepta- 
tion, the  term  "domicile,"  means  the  place 
where  a  person  lives  and  has  his  home,  but 
in  a  strict  and  legal  sense,  that  place  is  prop- 
erly the  domicile  of  a  person  where  he  has 
his  true,  fixed  and  permanent  home  and  prin- 
cipal establishment,  and  to  which,  whenever 
he  is  absent,  he  has  the  intention  of  returning. 
Two  things  must  concur  to  constitute  domi- 
cile :  residence,  and  the  intention  of  making 
that  the  permanent  home  of  the  party ;  Hairs- 
ton  V.  Hairston,  5  0.  704. 

2.  Same:  Intention:  Term  of  residence. 
It  is  impracticable  to  lay  down  any  very  defi- 
nite rale  by  which  either  the  fact  of  a  perma- 
nent residence,  or  the  intention  of  a  permanent 
residence  is  to  be  ascertained.  No  definite 
period  of  time  is  recognized  as  necessary  to 
create  a  domicile,  but  the  time  may  be  longer 
or  shorter,  according  to  circumstances.  The 
question  in  all  cases  whether  a  person  has 
acquired  a  new  domicile,  is  dependent  mainly 
upon  his  actual  or  presumed  intention  ;  lb. 

3.  Same:  Intention:  Long  residence. 
The  apparent  or  avowed  intention  of  resi- 
dence, not  the  manner  of  it,  constitutes  domi- 
cile; and  in  the  absence  of  any  avowed 
intention  and  of  acts  which  indicate  a  con- 
trary intention,  a  long  continued  residence  is 
regarded  as  a  controlling  circumstance  in 
determining  the  question  of  domicile,  and  in 
most  cases  it  is  unavoidably  conclusive.  lb. 

4.  Declaration:  Evidence.  The  declara- 
tions of  the  party  himself,  when  he  can  have 
no  object  or  inducement  to  falsify  the  truth, 
or  to  deceive  those  to  whom  the  declarations 
are  made,  are  the  best  evidence  of  his  inten- 
tion to  make  his  actual  residence  his  perma- 
nent residence  also.  S.  P.,  Brown  v.  State, 
5  a  688.     lb. 


5.  Case  in  judgment.    H.  was  a  native  of 
Virginia,  and  mtirried  there  a  lady,  also  a 
native,  and  continued  to  reside  there  till  1841. 
He  was  then  the  owner  of  a  large  estate  in 
Virginia,  consisting  of  land  and  slaves,  and 
which  he  continued  to  own  till  his  death. 
In  1841,  he  conceived  a  great  aversion  to  his 
wife,  and  he  abandoned  his  home  in  Virginia, 
visiting  Europe,  whence  he  returned  in  1842, 
to  this  State,  where  he  had  already  a  large 
plantation  and  many  slaves,  and  where  he 
resided   with   occasional  absences  till  1852, 
when  he  died.     His  wife  remained  all  the  time 
in  Virginia  at  the  family  mansion,  which  H. 
kept  up  in  a  style  suitable  to  his  wealth,  and 
he  also  continued  his  plantation  in  that  State. 
After  1842,  he  added  largely  to  his  landed 
and  slave  property  in  this  State,  by  purchases, 
and  in  1845,  he  purchased  a  healthy  locality 
in    this  State,   which    he  called   *'  Choctaw 
Spring."  and  built  on  it  an  indifiFerent  house, 
in  which  he  afterwards    resided.      He    re- 
peatedly voted  for  State  and  county  officers 
in  this  State,  and  sold  many  tracts  of  land 
which  he  had  bought  on  speculation,  describ- 
ing himself   in    the  deed   as  "  of   Lowndes 
County,"  in  this   State  :    Held,  that   these 
facts  showed  that  he  was  domiciled  here ;  lb. 

6.  Expatriation:  Case  in  Judgment.  W., 
who  was  a  native  of  the  United  Stales,  was 
appointed,  in  1835,  consul  at  one  of  the  ports 
in  the  republic  of  Texas.  He  went  to  the 
port  soon  afterwards  and  died  there  in  1836. 
At  the  time  of  his  departure  from  the  United 
States  he  declared  it  was  his  intention  to  re- 
sign his  office  and  settle  in  Texas  and  prac- 
tice law  there.  There  was  no  proof  that  this 
intention  was  carried  into  effect :  Held,  that 
the  facts  did  not  constitute  expatriation ; 
Woldridge  v.  WUkins,  3  H.  360. 

7.  Removal  by  an  invalid.  If  an  invalid 
sell  his  mansifm  house  and  other  property  at 
the  domicile  of  his  birth,  and  leave  that  domi- 
cile for  the  purpose  of  travelling,  in  order  to 
regaiu  his  health  or  prolong  his  life,  and 
shortly  afterwards  die  on  his  travels,  without 
having  acquired  any  permanent  abode  at  any 
place,  he  has  not  thereby  lost  the  domicile  of 
bis  birth,  notwithstanding  he  may  have  had 
no  intention  of  returning  to  it ;  StiU  ▼.  Cor- 
poration of  Woodville,  9  G.  646. 

I.  Nature    of  husband's  estate,  and  his  seizin  es- 
sential to  dower «  i 

II.  How  dower  lost ». -  3 

/.  By  will  of  the  huiband 5 

2.  Dy  conveyance «  9 

3.  By  other  acts » la 

III.  Nature  and  extent  of  dower  interest. vj 

IV.  Proceedings  lor  dower,  and  jurisdiction  of  pro- 

bate court  over  them 94 

V.  Miscellaneous ..^     31 

I.  Kature  of  Sosband's  Estate,  and  his 
Seisin  essentisd  to  Dower. 
1.  Term  for  years.  The  wife  is  not  en- 
dowabte  (as  of  his  realty)  of  the  hasb&nd's 
term  for  years  in  land,  however  long  the  term 
may  be.  She  can  have  dower,  technically, 
only  in  his  freehold  estate ;  Ware  v.  Wa^ 
ington,  6  S.  &  M..  737. 
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2.  Lands  bought  of  Unifed  States  and 
^mted  after  husband's  death.  The  widow 
IS  entitled  to  dower  in  land  patented  to  the 
heirs  of  the  husband  after  his  death,  in  virtue 
of  a  claim  of  right  to  it,  vested  in  the  hus^ 
band  Iq  his  lifetime  ;  Hackier  v.  Cabd,  W. 
91.  And  so  she  is  entitled  to  dower  in  land 
held  by  the  husband  under  a  certificate  of 
entry  from  the  United  States  government. 
And  she  is  by  express  statute  (H.  C.  p.  2.<2, 
?6)  entitled  to  dower  in  land  bought  by  the 
baband  from  the  United  States,  though  he 
has  notpaid  for  it, as  against  the  administrator 
of  the  hosband,  who  had  paid  the  balance 
doe  the  United  States  out  of  the  personal 
Meets,  though  the  estate  be  insolvent ;  and 
in  soch  case  the  administrator  has  no  right 
to  be  substituted  to  the  lien  of  the  United 
States,  so  as  to  be  reimbursed  for  the  estate, 
thearaonnthe  has  paid  out  to  remove  the 
^ien;  Torrence  v.  Carbry.  5  C.  697. 

By  Rev.  Code  of  l8.o7.  p.  468,  art.  166,  the 
J^idow  is  entitled  to  dower  in  lands  purchased 
hy  the  husband,  and  to  which  he  has  received 
wo  title,  and  the  whole  or  a  part  of  the  pur- 
^we  money  is  unpaid,  upon  her  contributing 
^^  proportion  of  the  purchase  money  to 
^^J>P'ete  the  payment. 

,  • -^'^ed  to  dower  on  seizin  of  the  hus- 
,  **"•  It  is  sufficient  to  entitle  the  widow  to 
(lOWer^  that  the  husband  was  seized  of  it  dur- 
Jfljf  coverture,  and  that  she  has  not  aliened 
or  conveyed  her  right,  in  the  manner  pre- 
scribed by  law ;  Garu^hers  v.  Wilson,  1  S. 
*  M.  527  ;  Wooldridge  v.  Wilkins,  3  H.  360  ; 
Wyatt  V.  Brown,  8  S.  &  M.  365  ;  James  v. 
Rotcan,  6  S.  A  M.  393 ;  Markham  v  Merritt, 
7  JJ.  437.  But  she  must  prove  seizin,  either 
actual  or  constructive  ;  }^are  v.  Washington. 
6  8.  A  M.  737;  S.  P.,  Randolph  v.  Doss,  3 
H.  205.  And  seizin  in  fact,  during  the  cov- 
erture, is  sufficient  to  give  her  dower,  against 
the  heirs  of,  or  those  claiming  under  the  hus- 
band, and  against  all  the  world  except  those 
claiming  undera  title  paramount  to  that  of  the 
husband ;  Wooldridge  v.  Wilkins,  supra.  In- 
stantaneous sezztn  is  sufficient.  Tbus  when 
the  husband  bought  land,  and  immediately 
reconveyed  the  land  to  the  vendor,  by  mort- 
gage in  fee,  to  secure  the  purchase  money, 
she  is  entitled  to  dower  as  against  all  the 
wnrld  except  the  raortiragee  ;  Whitehead  v. 
Middltton,  2  H.  692  ;  Wooldridge  y,  WUkins, 
3  U.  360.  In  the  first  case  it  was  said  she 
was  not  entitled  as  against  the  mortgagee,  and 
in  the  latter  there  was  a  quaere  as  to  that 
point. 

Seizin  in  fact,  however,  is  not  necessary  if 
there  be  a  seizin  in  law.  Thus  where  the 
husband  has  the  legal  title,  that  is  a  sufficient 
seizin,  without  actual  possessto  pedis,  if  there 
be  no  possession  adverse  to  his.  And  the 
possession  of  a  co-joint  tenant  is  th  ^  posses- 
sion of  the  husband,  without  actual  ouster ; 
James  v.  Rowan,  6  S.  &  M.  393.  Sue  takes 
her  dower  subordinate  to  the  lien  of  the  ven- 
dor of  her  husband ;  Cocke  v.  Bailey,  42  M. 
81. 

4.  Trust  estate  of  husband.  By  statute 
H.  A  H.  353, 2  47),  the  wife  is  endowable  out 


) 


of  a  trust  estate  held  for  the  use  of  the  hus- 
band. Hence,  where  a  party  executes  a  deed 
to  another  in  trust  to  hold  for  the  use  of  the 
grantor,  but  charged  with  the  payment  of  the 
grantor's  just  debts,  the  grantor  has  such  an 
interest  and  estate  in  the  land  as  entitles  his 
wife,  if  he  subsequently  marrv,  to  dower  in 
the  same  ;  Doe  v.  Bernard,  7  S.  &  M.  319. 
And  80  the  wife  of  a  mortgagor  is  endowable 
in  an  equity  of  redemption  belonging  to  the 
husband ;  Rniherford  v.  Munce,  W.  370. 

5.  Her  riffhi  to  doiver  in  partnership  lands. 
Lands  purchased  by  partners  under  an  agree- 
ment that  they  shall  be  sold  for  the  benefit  of 
the  firm,  are  regarded  as  joint  stock  ;  and  so, 
if  there  be  no  such  express  agreement,  if 
there  be  such  a  use  of  them  as  evinces  an  nn- 
dei  standing  between  them  that  the  land  was 
to  be  treated  as  joint  stock,  and  not  as  an 
estate  in  comnion ;  and  in  such  cases  the  wife 
of  a  deceased  partner  is  not  entitled  to  dower 
(as  against  the  alienees  of  the  firm).  Woold- 
ridge V.  Wilkens,  3  H.  360.  But  if  the  part- 
nership did  not  embrace  the  buying  and  sell- 
ing of  land  in  the  first  instance,  but  after- 
wards it  is  so  extended  as  to  embrace  that 
business,  the  wives  of  the  partners  will  be 
entitled  to  dower  in  all  the  lands  purchased  by 
them  when  the  deeds  are  taken  in  their  indi- 
vidual names,  as  tenants  in  common  or  joint 
tenants,  unless  the  land  be  essential  to  the 
purposes  and  objects  of  the  partnership,  or 
It  be  expressly  agreed  between  the  partners 
that  it  shall  be  treated  as  joint  stock,  and  that 
it  shall  be  sold,  if  necessary,  to  pay  debts ; 
Markham  v.  Merrit,  7  H.  437.  This  last  case 
was  also  a  contest  between  the  widow  of  a 
deceased  partner  and  the  alienee  of  the  two 
partners.    See  Partnbrsbip,  5,  et  seq. 

II.    How  Dower  is  lost  or  barred. 
1.  By  Will  of  the  Husband. 

6.  Effect  cf  bequest  of  personalty  to  widow. 
A  legacy  of  personal  estate  left  by  the  hus- 
band to  the  wife  can  only  operate  to  bar  her 
claim  for  dower  in  the  realty,  when  it  appears 
expressly  by  the  will  itself  that  such  legacy  is 
expressly  given  in  lieu  of  dower  (see  H.  C. 
620,  i  45,  46,  47,  48) ;  FaUon  v.  Fulton,  1  G, 
.586.  On  this  subject  the  provision  of  the 
Rev.  Code  of  1857,  p.  468,  art  168,  is  as  fol- 
lows :  *•  Every  devise  of  lands,  or  any  estate 
therein,  or  bequest  of  personal  estate,  to 
the  wife  of  the  testator,  shall  be  construed  to 
be  ihtonded  in  bar  of  her  dower  in  land,  or 
share  of  the  personal  estate  respectively, 
unless  it  be  otherwise  expressed  in  the  will. 

7.  Renunciation  of  will  by  widow.  The 
failure  of  a  widow  to  renounce  a  provision 
made  for  her  in  hi*r  husband's  will,  in  lieu  of 
dower,  is  an  election  by  her  to  take  the  pro- 
vision instead  of  the  dower ;  but  as  in  other 
cases  of  election,  if  it  turn  out  that  she  fails 
to  get  the  provision  made  for  her,  the  elec- 
tion will  be  considered  as  having  been  made 
under  a  mistake,  and  will  not  be  binding  on 
her ;  and  this  rule  is  also  recognized  by  the 
statute.  Rev.  Code  of  1857,  art.  170,  which 
provides  that,  if  in  effect  nothing  shall  pass 
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by  that  devise;  she  shall  not  be  barred  there- 
by, it  being  the  intent  of  this  act  that  a 
widow  accepting  or  abiding  by  a  devise,  in 
lieu  of  her  legal  right,  shall  be  considered  as 
a  purchaser  for  a  fair  consideration.  Hence, 
where  the  husband  in  I860  bequeathed  to  the 
wife  six  slaves,  and  devised  to  her  a  life  estate 
in  his  lands  in  lieu  of  dower,  and  after  the 
war,  by  virtue  of  emancipation,  the  estate 
became  insolvent,  whereby  it  was  necessary 
to  sell  the  land  in  order  to  pay  the  husband's 
debts,  and  the  widow  had  failed  to  renounce  the 
will,  it  was  held  that  she  might  then  claim 
her  dower  upon  her  restoring  to  the  estate 
the  personalty  which  had  been  actually  al- 
lotted to  her,  and  accounting  for  such  as  she 
had  nsed ;  CoUins  v.  Melton,  40  M.  242. 

8.  Same,  When  no  provision  is  made  for 
the  widow.  If  there  be  no  provision  in  the 
husband's  will,  she  is  entitled  to  dower  in  his 
estate,  as  in  case  of  intestacy ;  and  in  such  a 
case  it  is  unnecessary  for  her  to  renounce  the 
will  within  six  months  from  the  date  of  its 
probate,  in  order  to  entitle  her  to  her  share 
in  the  estate;  Roberts  v.  Ruber. s,  5  G.  322. 

See  Descent  and  Distribution,  50,  51,  52. 

2.  By  Conveyanoe. 

9.  J?y  her  own  act.  'I'he  widow,  as  admin- 
istratrix of  her  husband,  sold  his  land  under 
an  order  of  court,  and  made  a  covenant  of 
warranty  of  title,  in  fee,  and  afterwards  ap- 
plied for  dower  in  the  land  :  Held,  that  she 
was  estopped  by  her  covenant  of  warranty  ; 
that  though  she  was  not  bound  to  make  the 
covenant,  yet  having  made  it*  the  covenant 
must  have  its  legal  operation ;  Magee  v.  MeU 
lon,  1  C.  585.  But  she  is  not  estopped  by  her 
relinquishment  of  dower  made  while  she  was 
an  infant ;  MarJcham  v.  Merntt,  7  H.  487. 

10.  Husband's  right  to  bar  dower  under 
Revised  Code  of  '57.  By  the  statute  (Rev. 
Uode'of  1857,  p.  467,  art.  162),  the  widow  is 
not  entitled  to  dower  in  lands  which  her  de- 
ceased husband  owned  during  the  marriage, 
aud  sold  in  good  faith  and  for  a  valuable  con- 
sideration ;  but  this  statute  is  in  derogation 
of  the  common  law  rights  of  the  widow,  and 
fhould  receive  such  a  construction  as  will 
fully  protect  the  rights  of  the  wife  as  they 
exist,  with  the  restrictions  imposed  inthesta- 
tute  on  the  husband's  power  of  alienation ; 
and  if  it  appear  that  the  alienation  was  under 
circumstances  of  suspicion  in  respect  to  the 
good  faith  of  the  parties  to  it,  or  the  consid- 
eration, it  is  incumbent  on  the  party  seeking 
to  defeat  her  dower  by  the  alienation,  to  re- 
move the  suspicion  and  to  prove  affirmatively 
the  good  faith  and  the  valuable  consideration. 
And  the  provision  of  the  statute  requiring  an 
alienation  for  a  valuable  consideration,  in 
order  to  bar  the  widow's  dower,  contemplates 
that  the  husband  is  to  acquire  property  which 
mav  be  an  equivalent  to  the  widow  for  the 
right  she  loses  by  the  conveyance;  and  if 
the  conveyance  be  voluntary,  or  for  the 
most  part  voluntary,  it  will  not  bar  her 
dower;  Jiggitts  v.  Jiggitts,  40  M.  718. 

11.  Same.  Case  in  judgment.  The  hus- 
band made  a   voluntary  conveyance  of  the 


tract  of  land  M.,  to  his  son,  and  afterwards 
the  son  exchanged  the  tract  M.  with  his 
fathfr,  and  received  in  lieu  thereof  tract  N.. 
the  latter  being  33  per  cent,  more  valuable 
than  the  former  :  Held,  that  the  widow  was 
entitled  to  dower  in  the  tract  N.  as  the  con- 
sideration for  the  conveyance  by  the  father  of 
that  tract  was,  for  the  greater  part,  the  tract 
M.,  which  the  son  claimed  by  donation  from 
the  father.  And  it  was  also  held  that  the  ex- 
change being  made  after  the  separation  of 
the  husband  and  wife,  coupled  with  the  facts 
that  the  father  had  deeded  away  all  his  other 
lands  to  his  children  by  a  former  wife,  and 
that  he  had  a  will,  giving  his  wife  $10,  and 
leaving  to  his  children  by  her,  property,  on 
the  express  condition  that  the  legacy  to  them 
should  be  void -if  the  widow  claimed  dower  in 
his  lands,  and  that  he,  after  the  exchange, 
still  continued  to  occupy  tract  N.,  showed 
that  the  alienation  of  N.  was  not  in  good 
faith;  lb. 

II a.  Sale  under  execution,  A  sale  of  his 
land,  under  execution  against  the  husband, 
does  not  divest  the  wife's  right  to  dower ; 
Fleeson  v  Nicholson,  W.  247.  But  it  seems 
if  the  sale  be  made  under  a  judgment  at  law, 
in  favor  of  the  vendor,  against  the  husband  as 
vendee,  for  the  purchase  money  of  the  land, 
the  dower  would  be  divested ;  Bislandv.  Hew- 
ett,  11  S.  &  M.  164. 

8.  By  other  means. 

12.  Effect  of  marriage  contract.  If  a  mar- 
riage contract  between  husband  and  wife, 
amount  to  no  more  than  to  reserve  to  each 
party,  the  right  to  dispose  of  his  or  her  prop- 
erty'at  the  time  of  nis  or  her  death  ;  and 
if  the  husband  die  without  making  such  dis- 
position, the  wile  is  entitled  to  dower  in  his 
estate.  Such  a  contract  is  not  a  jointure,  and 
is  no  bar  to  dower  ;  Mliitthead  v.  Middlelon^ 
2  II.  692. 

1 3.  Reception  of  p ersonal  assets  ofhus ban d 
no  bar.  Ine  reception  and  appropriation  by 
the  widow,  of  personal  assets  of  her  husband, 
exceeding  in  value  her  dower,  does  not  affect 
the  rights  of  the  administrator,  or  creditors, 
and  is  no  legal  bar  to  her  claim  for  dower; 
Caruthers  v.  Wilson,  1  S.  &  M.  527. 

14.  Receiving  purchase  money  of  land  sold 
by  the  husband  Nor  is  it  a  bar  to  her  claim 
for  dower,  in  land  sold  by  the  husband  in  his 
lifetime,  by  title  bond,  and  to  which  title  bad 
been  made  after  his  death,  by  order  of  the 
probate  court,  that  she  had  received  her  dis- 
tributive share  of  the  purchase  money  of  the 
land,  paid  hy  the  vendee  to  the  administrator. 
Her  right  to  dower  depends  on  the  seizin  of 
the  husbund.  and  her  non-relinquishment  of 
her  interest;  WyaM  v.  Brown,  8  S.  &  M. 
365.     See  post,  35. 

15.  Lost  by  bar  of  statute  of  limHations, 
The  widow's  right  to  dower,  is  subject  to  the 
bar  of  the  statute  of  limitations,  and  her 
remedy  for  its  recovery  as  against  a  pure ha.oer 
of  the  husband,  will  be  barred  by  the  lapse, 
after  her  coverture  has  ceased,  of  that  period 
prescribed  by  the  statute  for  bringing  an  ao- 
tion  of  ejectment;  jfcfoody  v.  HarptVj   9  U, 
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5^.  And  a  court  of  equity  will,  nt  the  in- 
gUnce  of  a  purchaser  fr«im  the  husband,  en- 
join her  from  proceeding  to  have  her  dower 
wsigncd  in  the  probate  court,  where  it  is 
barred  by  limitation  ;  lb. 

U.  Lost  by  wife  8  having  separate  estate. 
By  Rev.  Code  of  1857,  p.  337,  an.  3,  and  p.  470, 
art.  176,  the  widow  is  not  entitled  to  dower 
in  ber  hasband's  real  estate,  where  she  owns 
in  her  separate  right  an  estate  equal  in  value 
to  what  would  otherwise  have  been  her  por- 
tion of  her  husband's  real  and  personal  es- 
Ute  (citing  WIntlej/  v.  Stephenson,  9  G.  1 13) ; 
.  Magee  v.  Young,  40  M.  164. 

See  Descent  akd  Distribution.  .52. 

16o.  As  to  her  dower  in  j  ersonalty,  see 
^,  28,  28a. 

in.   Kataie  and  Extent  of  her  Dower 
Interest. 

17.  Her  right  before  husband's  d-ath  a  con- 
tingent interest.  The  widow's  right  to  dower 
*  before  the  death  of  the  husband  is  not  a 
vested  interest,  but  a  mere  incipient  and  in- 
choate title,  contingent  upon  her  surviving 
her  husband,  which  event  alono  gives  her 
a  vested  title  to  dower;  nor  has  she  any  right 
to  dower  before  the  husband's  death,  in  virtue 
of  the  contract  of  marriage  ;  for  it  is  a  mere 
incident  of  the  fact  of  marriage,  and  not  a 
part  of  the  contract  itself.  Hence,  a  law 
abridging  or  depriving  her  entirely  of  her 
dower,  passed  after  the  marriage,  and  before 
the  death  of  the  husband,  is  not  subject  to 
the  constitutional  objection  of  impairing 
vested  rights,  or  the  obligation  of  a  contract ; 
Magee  7.  Young,  40  M.  164. 

lb.  Dower  only  a  life  estate.  The  interest 
of  a  widow  in  her  dower  estate  in  lands  ex- 
pires with  her  life,  and  if  after  death  her  ad- 
ministrator, under  an  order  of  the  Probate 
Court  sell  her  dower  land,  the  sale  conveys 
00  title,  and  is  no  obstacle  to  a  petition  by 
the  heirs  to  have  the  land  sold  for  a  division  ; 
Holmes  v.  McGee,  12  S.  &  M.  411. 

19.  How  much  she  is  entitled  to.  Where 
the  husband  leaves  no  descendants,  she  is 
entitled  to  be  endowed  of  one-half  his  lands, 
in  fee ;  Bridgeforth  v.  Maxwell,  42  M.  743. 
But  it  he  have  children  by  a  former  marriage, 
she  is  not  entitled  to  any  more  than  if  they 
'had  been  her  own  issue,  viz.,  one-third  for 
life;  Whitehead  v.  Middleton,  2  H.  692.  But 
by  Rev.  Code  of  1867,  p.  468,  art.  1G4,  if  her 
hasbaod's  estate  be  insolvent,  she  is  entitled, 
io  case  there  be  no  children,  only  to  one-third 
for  life,  as  in  other  cases ;  Quinn  v.  Coleman^ 
42  M.  386. 

20.  Her  rights  against  alienees  of  the  hus- 
band. Where  several  tracts  of  land  have  been 
aliened  by  the  husband  during  the  coverture, 
the  widow's  dower  in  all  ought  not  to  be 
taken  from  one  tract  alone,  but  she  ought  to 
take  her  dower  in  each  of  the  tracts ;  Cook  v. 
Fisk,  W.  423.  And  she  is  not  entitled,  as 
against  an  alienee,  to  be  endowed  of  one- 
third  of  the  value  of  the  land  at  the  time  of 
aaaignment,  if  the  alienee  has  increased  its 
value  by  improvements;  in  such  cases  she 


ought  to  take  her  dower  according  to  its 
value,  at  the  time  of  the  alienation  by  the 
husband;  Wooldr?dge  v.  Wilkins,  S  H.  360; 
Markham  v.  Meiritt.  7  H.  4tn ;  S.  P.,  McGe- 
hee  V.  McGehee,  42  M.  747. 

21.  Her  right  to  the  dwelling  house  of  hus- 
band. The  widow  is  entitled  to  have  assigned 
to  her  as  a  part  of  her  dower,  the  dwelling 
house  in  which  her  husband  lived  at  the  time 
of  his  death,  together  with  the  out-houses, 
unless  manifest  injustice  would  be  done  to 
the  children  by  assifirniiig  all  to  her;  Jiggitts 
v.  Jiggitts,  40  M.  718. 

22.  Her  right  before  assignment.  At  com- 
mon law  the  widow  had  a  right  to  remain  in 
the  mansion  house  of  the  deceased  husband 
for  forty  days  after  his  death,  within  which 
time  it  was  the  duty  of  the  heir  to  assign  her 
dower.  This  right  has  been  extended  by  our 
statute  (H.  &  H.  353,  ?  4.5)  until  her  dower 
is  actually  assigned.  Hut  this  right  of  occupa- 
tion is  a  mere  personal  privilege  which  cannot 
be  assigned  to  another  person,  for  until  as- 
signment she  has  no  estate  in  the  land  ;  her 
claim  for  dower  being  a  mere  charge  or  in- 
cumbrance on  the  land :  Hence  such  assignee 
may  be  ejected  by  the  heirs;  Wallis  v.  Doe 
ex  dem.  Smith,  2  S.  &  M.  220;  yet  her  right 
of  occupation  is  not  lost  when  she  merely 
permits  a  tenant  to  occupy  for  her;  there 
being  no  contract  of  lease,  nor  an  actual 
transfer  of  her  privilege  of  possession ;  Doe 
V.  Berrard,  7  S.  &  M.  319. 

23.  Her  right  to  rent  before  assignment. 
At  law  the  widow  is  not  eniitled  to  rent  for 
her  dower  before  assignment,  but  in  equity 
the  rule  is  different;  Harper  \.  Archer,  6  C 
212.  By  the  Rev.  Code  of  1857  she  it  entitled 
to  the  dwelling  house,  and  the  plantation  free 
from  rent  or  molestation,  until  dower  is  as- 
signed; p.  470,  art.  174.  And  it  seems  she 
would  not  be  entitled  to  recover  rent  from 
the  administrator,  who  carried  on  the  planta- 
tion, before  assignment  of  dower ;  Billingalea 
V.  Young,  4  G.  95. 

IT.    Frooeedings  to  obtain  Dower  and  Jnris- 
diotion  of  Probate  Court  over  them. 

See  Probate  Court.  66,  et  seq, 

24.  Jurisdiction  as  to  strangers.  The  juris- 
diction of  the  Probate  Court  extends  to 
all  cases  of  claim  for  dower,  well  against 
strangers,  as  against  the  heirs ;  Randolph  v. 
Doss,  3  H.  205.  But  this  is  overruled  by  the 
following  cases,  which  hold  that  the  court 
will  not  notice  the  adversary  claim  of  stran- 
gers, but  will  proceed  to  allot  dower  without 
reference  to  their  rights,  which  are  not  affected 
thereby ;  Farmers*  ^  Merchants'  Hk  v.  Tap- 
pan,  5  8.  ^  M.  112 ;  Holloman  v.  Holloman,  lb. 
659;  James  v.  Rowan,  6  S.  A  M.  393;  Binland 
V.  Hewitt,  11  8.  &  M.  164.  And  the  adver- 
sary rights  not  being  affected  by  the  decree 
of  the  Probate  Court  (which  is  always  gran- 
ted on  proof  of  marriage  and  seisin;  see 
above  cases),  the  adverse  claimant  may  nut 
the  widow  to  her  action  of  ejectment,  or  otner 
appropriate  remedy,  and  in  such  proceedings 
the  respective  rights  of  the  parties  will  be 
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considered  de  novo  without  reference  to  the 
decree  in  the  Probate  Court,  except  that  the 
decree  will  establish  that  she  is  the  widow  and 
entitled  to  dower  out  of  her  husband's  estate 
but  not  out  of  that  particular  land.  She 
claims  through  her  husband  and  on  his  title, 
and  if  there  be  a  paramount  title,  it  is  not 
affected  by  the  decree.  The  legal  representa- 
tives are  the  only  proper  parties  to  the  peti- 
tion in  the  Probate  Court,  and  adverse  claim- 
ants cannot  be  heard  there ;  James  v.  Rowan, 
6  S.  &  M.  393;  Pickens  v.  Wilson,  13  8.  & 
M.  691.  And  if  the  adverse  party  appears  and 
contests  the  claim,  the  result  will  be  the  same, 
as  consent  cannot  confer  jurisdiction ;  James 
V.  Rowan,  supra.  To  the  same  effect  is 
Jiggitts  v.  Bennett,  2  G.  610,  in  which  Judge 
Fisher  dissented,  contending  that  the  jurisdic- 
tion was  ample  in  all  cases.  In  Jiggitts  v. 
Jiggitts,  4(1  M.  718.  a  decree  was  ren- 
dered allotting  dower  in  land  claimed  by  a 
stranger,  and  directing  the  widow  to  be  put 
in  possession ;  the  decree  was  reversed  as  to 
that  part  directing  the  widow  to  be  put  in 
possession  of  land  claimed  by  the  stranger, 
but  affirmed  as  to  that  part  directing  the  as- 
signment. In  Wooldridge  v.  Wilktns,  3  H. 
360,  the  alienees  of  the  husband  were  made 
parties  defendant  in  the  Probate  Court  and 
on  their  appeal,  the  decree  of  the  court  was 
reversed ;  and  the  right  of  the  alienees  to 
contest  her  right  was  also  recognized  in 
Markham  v.  Jnerritt,  7  H.  437  ;  and  in  Magee 
V.  Mellon,  1  C.  585,  the  petition  of  the  widow 
for  dower  was  dismissed,  upon  the  answer  of 
a  >purchaser  from  her  as  administratrix  of 
her  husband,  showing  that  she  had  made  a 
covenant  of  warranty,  in  conveying  the  land 
as  administratrix. 

25.  Jurisdiction  to  substitute  administra^ 
tor  to  lien  on  dower  paid  off  by  him.  The 
husband  died,  having  purchased  land  from  the 
United  States  and  partially  paid  for  it.  The 
United  States  having  a  lien  on  the  land  for 
the  unpaid  purchase  money,  the  e.-.tate  be- 
came insolvent,  but  the  administrator  paid 
the  United  Slates  and  removed  the  lien.  The 
widow  filed  her  petition  for  dower  and  the 
administrator  set  up  thes^  facts  in  opposition 
and  asked  to  be  substituted  to  the  lien 
of  the  government,  but  the  court  decided 
that  the  Probate  Court  had  no  jurisdic- 
tion to  try  the  question  of  substitution ;  and 
that,  if  that  defence  was  good  at  all,  it  could 
be  set  up  only  aTier  it  had  been  allowed  by 
the  appropriate  tribunal ;  Torrence  v.  Carbry, 
5  C.  697. 

26.  Amendment  of  petition.  When  the 
petition  for  dower  is  detective,  leave  should 
be  given  to  amend  it ;  Caillarett  v.  Bernard, 
7  S.  &  M.  316. 

27.  Notice  of  petition.  Where  the  widow 
is  administratrix,  a  decree  allowing  her  dower, 
made  without  the  publication  of  notice  re- 
quired by  law,  is  void,  and  no  obstacle  to  a 

Iielition  by  the  distributee  to  procure  distri- 
)ution  of  the  whole  estate  and  insisting  on 
her  exclusion  by  reason  of  the  illegality  of 
ker  marriage  with  the  intestate ;  Muirhead  v. 
Muirheady   I   C.  91.     A  decree   for  dower 


without  notice  is  void ;    Farmers'   Sf  Mer- 
chants' Bk  V.  Tappan.  5  S.  &M.  112. 

28.  Dower  in  personalty.  The  interest  of  the 
widow  in  the  personal  estate  of  her  husband 
is  treated  by  our  statute  as  dower,  and  is  to 
be  assigned  to  her  in  the  same  manner  as 
dower  in  the  realty ;  a  petition,  therefore, 
for  dower  in  the  personalty  is  defective,  if  it 
fail  to  set  forth  in  what  the  personally  con- 
sisted, and  that  the  husband  died  in  the 
county  in  which  the  petition  is  filed,  and  that 
the  property  is  there ;  Caillarett  v.  Bernard, 
7  S.  &  M.  316. 

28  a.  Same.  But  she  has  no  such  interest 
in  the  personal  estate  of  her  husband  whilst 
he  is  living,  as  will  prevent  him  from  making 
a  voluntary  gift  of  it,  so  as  to  defeat  her 
claim  for  dower  in  it  after  his  death ;  and  if 
the  husband  make  such  gift  by  an  absolute 
and  irrevocable  deed,  for  the  benefit  of  his 
children  by  a  former  marriage,  but  reserving 
to  himself  the  use  during  his  life,  it  is  not  a 
will  in  disguise,  and  is  an  effectual  bar  to  her 
claim  for  dower  in  the  property  so  ^iven; 
Cameron  v.  Cameron,  10  S.  &  M.  394 

29.  Same.  If  it  appear  manifest  to  the 
court  that  the  personal  property  in  which  the 
widow  claims  dower  did  not  belong  to  the 
husband  at  the  time  of  his  death,  the  court 
will  dismiss  her  petition ;  Cameron  v.  Cam- 
eran,  10  S.  &  M.  394. 

30.  Petition:  Without  joining  her  hu^sband. 
A  petition,  in  the  name  of  the  widow  alone, 
without  joining  her  second  husband,  for  dower 
in  the  lands  of  a  prior  husband,  is  not  on 
that  account  void,  and  a  decree  rendered 
thereon  cannot  be  disregarded  in  a  collateral 
proceeding ;   Turner  v.  Morris,  5  C.  733. 

7.  Misoellaneous. 

31.  Widow  not  affected  by  advancement. 
The  widow's  right  to  dower  in  the  personalty, 
is  not  affected  by  advancements  made  to  the 
children  by  the  husband  ;  Whitley  v.  Stephen^ 
son,  9  G.  113  ;  nor  is  her  right  in  that  property 
affected  by  her  owning  a  separate  estate ;  Jb. 
But  her  right  to  dower  in  the  realty  is;  see 
ante,  16. 

32.  When  husband  makes  a  will  and  is 
domiciled  in  another  State,  The  statute 
(Rev.  Code  of  1857,  p.  432,  art  110)  which 
enacts  that  *'  All  personal  property  situated 
in  this  State  shall  descend  and  be  distribuied 
according  to  the  laws  of  this  State  regulating 
the  descent  and  distribution  of  such  property, 
regardless  of  all  marital  rights  which  may 
have  accrued  in  other  States,  and  notwith- 
standing the  domicile  of  the  deceased  may  have 
been  in  another  State,  and  whether  the  heirs  or 
persons  entitled  to  distribution  be  in  this 
State  or  not,  and  the  widow  of  such  deceased 
person  shall  take  her  share  in  the  personal 
estate  according  to  the  laws  of  this  State ; " 
applies  only  to  cases  of  technical  descent  and 
distribution — that  is  whtre  the  ancestor  or 
husband  died  intestate.  Hence,  if  a  husband 
domiciled  in  another  State  make  a  will  and 
the  widow  renounce  it,  this  not  being  a  case 
of  intestacy,  is  not  within  the  statute,  and 
such  renunciation  will  not  give  the  widow  a 
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Tifht  to' share  in  the^husband's  personalty, 
otherwise  than  according  to  the  laws  of  the 
hufbttDd's  domicile;  Slaughter  v.  Garland, 
40  M.  172. 

33.  Conflict  of  laws,  A  woman  married 
tod  domiciled  in  Louisiana  is  entitled  to  share 
in  her  deceased  husband's  real  and  personal 
estate  situated  here,  accordinj^  to  the  laws 
of  this  Stale;  Duncan  v.  IHck.  W.  288. 

33fl.  Same:  Dowtr  according  to  the  lex 
domicHn  of  husband.  The  widow  of  a  per- 
son dying  domiciled  in  this  State,  is  entitled 
to  dower  in  his  real  and  personal  property  ac- 
cording to  the  laws  of  this  State.  And  this 
is  the  rule,  though  the  matrimonial  domicile  be 
elsewhere ;  and  it  applies  equally  to  property 
acqoired  in  the  matrimonial  domicile  as  to 
property  acquired  here,  wherever,  by  the 
laws  of  the  matrimonial  domicile  (as  is  the 
case  in  this  State),  the  wife  acquires  no  vested 
interest,  by  the  marriage,  in  the  husband's 
property,  but  only  the  privilege  of  taking  a 
certain  share  of  the  estate  of  which  he  may 
die  possessed  as  owner,  notwithstanding  any 
disposition  of  his  will  to  the  contrary ;  Hairs- 
tmi  ?.  Hairston,  5  C.  704 ;  S.  P.,  Garland  v. 
Rman.  2  S.  &  M.  617. 

See  Conflict  op  Laws,  29,  et  seq. 

34.  Must  be  wife  at  husband's  death.  Only 
she,  who  is  the  lawful  wife  of  the  husband  at 
the  time  of  his  death,  is  entitled  to  dower  in 
his  estate ;  Sraart  v.  WhaUy.  6  S.  &  M.  308. 

35.  Widow  remitted  to  her  dmver  rigid. 
Where  a  widow,  being  an  administratrix,  sur- 
renders land  to  the  heirs,  in  payment  of  a 
debt  due  by  her  as  administratrix,  and  the 
heirs  afterwards  claim  to  hold  the  land  on  the 
ground  that  they  were  entitled  to  it  by  in- 
heritance from  a  former  husband  of  the  widow, 
and  thereupon  claim  to  collect  anew  the  debt 
so  paid,  if  their  claim  be  sustained,  the  widow 
is  entitled  to  her  dower  interest  in  the  land ; 
Pinson  v.  Williams^  1  (J.  64.     See  ante  14. 
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L  Title. 

1.  Plaintiff's  Title  muit  be  Legal  and  Perfect. 

1.  Plaintiff's  title  must  be  legal.  The  plain- 
tiff must  have  a  legal  title  at  the  commence- 
ment of  the  suit;  an  equitable  title  then, 
which  afterwards  and  before  trial  ripened 
into  a  legal  title  will  not  do ;  Heard  v. 
Baird,  40  M.  793.  See  post,  15.  His  legal 
title  mast  also  continue  till  the  trial ;  Tor- 
rance V.  Betsy,  1  G.  129.    A  complete  and 


perfect  equitable  title  will  not  do,  though 
the  beneficiary  of  a  satisfied  trust  may  de- 
fend as  against  the  trustee  holding  the  dry 
naked  legal  title ;  yet  the  beneficiary  can- 
not maintain  ejectment  on  such  a  title ; 
Heard  v.  Baird,  supra ;  S.  P.,  Thompson  v. 
Wheatley,  .5  S.  &  M.  499.     See  post,  11. 

2.  Same :  Instances.  A.  sold  land  to  B., 
who  conveyed  the  same  immediately  to  C.  as 
trustee  to  secure  the  purchase  money  due  to 
A. ;  B.  afterwards  conveyed  the  land  to  D.,  who 
conveyed  to  A.,  the  original  grantor,  who 
brought  ejectment  to  recover  possession  from 
a  third  party ;  there  was  no  proof  that  the 
debt  due  from  B.  to  A.,  secured  by  the  deed 
to  C,  had  been  paid :  Held,  that  the  legal  title 
was  in  C,  the  trustee,  and  A.  could  not  re- 
cover;  Heard  y.  Bainl,  40  M.  793.  It  was 
held  also,  that  if  the  lapse  of  time  could  be 
considi  red  as  extinguisning  the  debt  due  by 
B.  to  A.  and  secured  by  the  deed  in  trust, 
whereby,  under  the  statute,  the  legal  title  in 
the  trustee  would  be  also  extinguished, 
still  the  lapse  and  extinguishment  must  have 
occurred  before  the  suit  was  brought ;  the 
delay  afterwards,  and  consequent  extinguish- 
ment after  suit  brought  and  before  the  trial, 
could  have  no  effect ;  Heard  v.  Baird.  supra. 

And  so  it  was  held  that  where  the  plaintiff 
had  the  legal  title  when  the  suit  commenced, 
but  conveyed  it  before  trial,  he  could  not  re- 
cover ;  Torrence  v.  Betsey,  supra  ;  and  so  where 
the  plaintifl*  only  had  a  title  bond  as  vendee, 
never  having  received  a  deed,  it  was  held 
that  he  could  not  recover ;  Moody  v.  Farr, 
4  G.  192  ;  and  so  where  the  plaintiff  bought  at 
execution  sale,  laud  which  was  mortgaged 
by  defendant  in  execution,  and  the  defendant 
in  ejectment  claimed  under  an  absolute  deed 
from  the  mortgagee  ;  it  was  held  that  though 
the  mortgaged  debt  was  paid,  yet  the  plain- 
tiff could  not  recover.  (This  was  before  the 
Act  of  1857,  which  makes  payment  alone 
revest  the  legal  title.)  Wolfe  v.  Dowdl,  13 
S.  &  M.  103 ;  and  t-o  where  both  plaintiff  and 
defendant  claimed  under  execution  sale  made 
of  land  under  mortgage,  it  was  held  that 
the  plaintiff  could  not  recover  though  his  pur- 
chase was  under  the  older  judgment,  because 
he  had  no  legal  title ;  Cantzon  v.  Dorr,  5  C. 
245. 

3.  Plaintiff  must  recover  on  the  strength  of 
his  otmi  title.  The  plaintiff  must  recover  on 
the  strength  of  his  own  title,  which  must  also 
be  a  legal  title  ;  Winn  v.  Cole,  W.  119  ;  and 
this  is  so  though  the  defendant  show  no  title  ; 
hence  he  cannot  recover  premises  not  em- 
braced in  his  deed,  as  against  a  defendant 
showing  no  title,  though  be  prove  that  it  was 
the  intention  of  the  owner  to  convey  it  in  the 
deed  ;  McRaven  v.  McGuire,  9  S.  &  M.  34. 
Ee  must  show  his  title  good  against  the 
world,  unless  the  defendant  be  estopped  to 
deny  it ;  Doe  v.  Piitchard,  11  S.  &  M.  327  ; 
Wolfe  V.  Dmvell,  18.  &  M.  103 ;  Cunning- 
tiam  V.  Dean,  4  G.  46. 

4.  But  his  title  may  be  made  out  by  defend- 
ant. But  though  he  can  recover  only  on  the 
strength  of  his  title,  yet  he  will  not  fail 
merely  because  his  evidence  fails  to  make 
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out, his  title,  if  the  defendant's  evidence  with 
the  plaintifif'ts  shows  he  has  a  good  title;  for 
the  court  and  jury  are  to  decide  as  to  title 
upon  all  the  evidence  before  them ;  Wight- 
man  V.  Reynolds,  2  C.  675. 

5.  Whether  purchaser  at  trustee's  sale  mu^t 
prove  notice.  Whether  a  plaintiff  in  eject- 
ment,  claiming  title  under  a  sale  made  by  a 
trustee,  should  show  that  the  trustee  per- 
formed such  acts,  as  giving  notice  of  the  sale, 
&c.,  as  were  necessary  to  enable  him  to  sell, 
where  the  grantor  in  the  deed  or  one  claiming 
under  him.  is  defendant;  Qucere?  But  if 
the  defendant  do  not  claim  under  the  grantor 
in  the  deed  in  trust,  such  proof  is  unneces- 
sary ;  Wightman  v.  Reynolds,  2  C.  675.  See 
Trusts  and  Trustees,  bl. 

6.  Title  by  descent  cast  Actual  seizin  of 
the  ancestor  of  a  part,  with  a  claim  of  title 
to  the  whole  tract,  is  sufficient  to  cast  the 
title  of  the  whole  by  descent  on  the  heir ; 
Spears  v.  Barton,  2  G.  547.  And  such  a 
title  is  prima  facie  good,  and  will  prevail, 
unless  the  defendant  show  title  paramount  to 
the  title  of  the  ancestor  ;  Spears  v.  Burton, 
supra;    Hanna  v.  Renfro,  3  G.  125. 

See  Descent  and  Distribution,  16. 

8.  Common  source  of  Title,  and  Eitoppel  of  De- 
fendant to  deny  Plaintiff's  Title. 

7.  Plaintiff  need  not  show  title  in  common 
source.  The  rule  which  requires  the  plaintiff 
to  show  a  good  title  as  against  all  the  world, 
does  not  apply  so  as  to  require  him  to  show 
title  in  the  person  from  whom  both  parties 
claim  title ;  Doe  v.  Prichard,  11  8.  &  M.  327 ; 

Wolfe  V.  Dowdl  13  8.  &  .M.  103 ;  Wightman 
V.  Reynolds,  2  C.  679 ;  l)oe  v.  i'arker,  3  8.  & 
M.  114;  Smith  v.  Otley,  4  0.  291 ;  Grijgiin  v. 
Slieffidd,  9  G.  359  ;  Gordon  v.  Sizer,  lO  G. 
805.  In  such  case  the  plaintiff  need  not  go 
farther  back,  in  the  first  instance,  than  the 
person  from  whom  both  parties  claim,  but  the 
defendant  may  set  up  a  title  adverse  to  the 
common  source,  and  if  he  docs,  the  plaintiff 
must  show  such  title  to  be  invalid,  or  produce 
some  superior  title,  or  he  will  be  defeated. 
Thus,  wbere  the  plaintiff  claimed  title  by  vir- 
tue of  an  execution  sale  of  the  mortgagor's 
interest,  the  legal  title  being  in  the  mortgagee, 
and  the  defendant  claimed  under  an  absolute 
deed  from  mortgagor,  the  outstanding  legal 
title  in  the  mortgagee  will  prevent  plaintiff's 
recovery;  Wolf  v.  Dowell,  supra.  And  so 
where  both  parties  claimed  under  execution 
sales  of  mortgagor's  interest;  Canfzon  v. 
Dorr,  5  0.  245.  And  the  rule  will  not 
applv  if  the  defendant  shows  he  claims  under 
another  deed  from  a  stranger,  if  his  claim  be 
bona  fide  and  not  collusive ;  Hughes  v.  Wil- 
kinson, 6  G.  600.  And  the  rule  does  not 
apply,  so  as  to  prevent  the  defendant  from 
.  setting  up  an  incumbrance ;  nor  where  plain- 
tiff claims  under  an  execution  sale,  so  as  to 
prevent  the  defendant  (who  is  not  the  de- 
fendant in  execution)  from  showing  that  the 
defendant  in  execution  had.no  such  interest 
in  the  land  as  could  be  legally  sold  un- 
der the  execution  ;  Smith  v.  Olley,  supra 
(citing  Wolf  V.  Dowell,  supra).    But  the  de- 


fendant cannot  set  up  an  outstanding  title, 
with  which  he  has  no  connection ;  Griffin  v. 
Sheffield,  9  G.  359. 

8.  The  rule  as  applied  to  purchasers  under 
execution  sale.  The  rule  which  exempts  the 
plaintiff  from  going  farther  back  than  the 
common  sourceof  title,  applies  with  full  force 
when  the  plaintiff  is  a  purchaser  at  execu- 
tion sale,  and  the  defendant  is  the  defendant 
in  execution,  or  a  person  between  whom  and 
the  defendant  in  execution  there  is  a  privity 
of  estate  and  possession  by  contract,  or  the 
relation  of  landlord  and  tenant  (citing  Doe 
V.  Parker,  9  S.  &  M.  1 14) ;  Smith  v.  Olley,  4  C. 
291.  The  defendant  in  execution  after  the 
sale  is  a  mere  tenant  at  will  to  the  purchaser, 
and  he  is  not  at  liberty  to  set  up  an  outstand- 
ing title  in  another,  or  to  deny  that  he  was 
the  true  owner  at  the  sale;  Doe  v.  Parker, 
supra.  And  if  two  sales  were  made  under 
two  valid  executions,  a  defective  deed  from 
the  sheriff  under  one  sale,  is  no  defence  to  a 
recovery  under  the  other ;  Pickett  v.  Doe,  5 
3.  &  M.  470.  And  if  both  parties  claim 
under  execution  sale  against  the  same  defend- 
ant, the  rule  applies  in  full  force;  Doe  v. 
Pritchard.  11  8.  &  M.  327;  except,  that, 
as  shown,  arite,  7.  the  defendant  may  show 
that  the  plaintiff  did  not  get  a  legal  title,  and 
that  the  defendant  in  execution  had  no 
interest  in  the  land  which  could  be  l^ally 
sold. 

9.  Where  widow  of  grantor  is  defenda9it. 
And  if  the  plaintiff  m  ejectment  show  title 
by  conveyances  up  to  a  certain  grantor  who 
covenanted  in  his  deed,  that  he  had  a  good 
title  and  would  warrant  it,  he  will  be  entitled 
to  recover,  if  the  defendant  merely  show  that 
she  is  widow  of  the  grantor,  without  showing 
she  is  entitled  to  dower,  or  that  she  has  any 
other  claim  ;  in  such  case  it  is  not  necessary 
that  he  should  go  farther  back  than  the  con- 
veyance by  the  grantor,  for  they  claim  from 
a  common  source,  and  if  the  grantor  has 
no  title  when  he  conveyed  abd  afterwards 
acquired  it,  the  title  so  acquired  would  enure 
to  the  plaintiff;  Wightman  v.  Reynolds,  '1  C. 
675. 

10.  Vendor  and  vendee.  The  defendant  who 
has  gone  into  possession  under  a  parol  sale, 
cannot  dispute  the  title  of  his  vendor  in  an 
action  of  ejectment  by  the  latter  to  recover 
possession;  McClannahan  v,  Barrow,  5  C. 
664 ;  nor  where  the  sale  was  vaXid  and  has 
bten  rescinded;  nor  can  he  after  such  re- 
scission purchase  in  an  outstanding  title 
against  vendor;  Walker  v.  Williams,  1  G. 
165. 

8.  When  Defendant  may  rely  on  Equitable  Title. 

11.  Wlien  trust  is  satisfied,  trv^stee  cannot 
recover  against  cestui  que  trust.  The  trustee 
of  a  satistied  trust,  holding  the  mere  naked 
legal  title,  cannot  set  it  up  in  ejectment 
against  the  claim  of  the  cestui  que  trust  ;  but 
the  latter  may  defend  on  hisperiect  equitable 
title ;  Brovm  v.  Weast,  7  H.  181 ;  8.  P., 
Thompsm.  v.  Wheatleu,  6  S.  &  M.  499 ;  Distw, 
V.  Port^,  1  G.  84 ;  Heard  v.  Baird,  40  M. 
793.     But  it  is  considered  dangerous  to  ex« 
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iisnii  the  doctrine  farther,  and  the  plaintifiP  will 
not  be  entitled  to  recover  on  a  perfect  equi- 
table title ;  Thompson  v.  Wheat  let/,  5  S.  & 
M.  499.  And  it  will  be  applied  only  in  favor 
of  the  cestui  que  trust,  and  then  only  when 
he  is  defendant:  no  other  party  can  set  op 
this  perfect  eqnity  of  the  cestui  que  trust  to 
defeat  a  recovery  by  the  trnstee,  who  may  be 
soing  really  for  the  benefit 'of  the  cestui  que 
lm( ;  Dixon  v.  Porter,  1  C.  84 ;  S.  P.,  Heard 
T.  Baird,  ^0  M.  793.  This  principle  is  rec- 
ognized by  the  statute  of  1857.  which  allows 
a  defendant  in  ejectment  to  defend  on  a  com- 
plete and  perfect  equitable  title ;  See  Ilev. 
Code,  p.  388,  art  17.     See  ante,  1,  2. 

4.  Defen-iant'i  right  to  set  up  Oatstanding  Title. 
See  ante,  3,  7. 

n.    Pleadings  and  Practioe. 
1.    The  Deolaration. 

12.  Description  of  locus  in  quo.  If  the 
declaration  describe  the  locus  tn  quo,  by 
iaod  office  numbers  or  sections,  townships 
and  ranojes,  it  is  suflBcient ;  Pickett  v.  Doe, 
5  S.  &  M.  470. 

13.  Statement  of  the  lease.  The  declara- 
tion should  state  a  lease  to  the  plaintiff  for 
a  period  so  lonpr  that  it  will  not  elapse  be- 
fore trial  and  judgment,  for  if  the  lease  de- 
clared OR  expire  before  judgment,  and  the 
declaration  be  not  amended  in  this  respect, 
the  judgment  will  be  erroneous  ;  and  the 
juigment  will  be  reversed  in  the  High  Court, 
though  no  objection  were  made  on  this  ground 
in  the  court  below  ;  Lindsey  v.  Henderson, 
5C.f>02.  . 

U.  Statement  of  demise,  where  an  heir  is 
f^amtiff.  At  the  common  law  the  heir  could 
not  recover  upon  a  demise  laid  in  his  own 
name,  but  of  a  date  within  the  lifetime  of  his 
ancestor,  because  then  the  heir  had  no  right 
of  possession.  Yet  after  issue  joined,  this 
defect  is  cured  by  the  statute  of  jeofails ; 
Winny.  Cole,  W.  119. 

15.  Demise  laid  before  plaintijf's  lessor 
gets  a  legal  title.  It  is  no  objection  to  the 
admission  of  a  patent  offered  by  plaintiff,  that 
it  is  dat^d  subsequent  to  the  demise  laid  in 
the  declaration,  when  such  patent  is  the  mere 
consummation  of  a  title  which  had  its  incep- 
tion anterior  to  the  demise;  McHavon's 
Heirs  v.  McGuire,  1  C  100.  But  it  must  be 
noted  that  the  legal  title  must  be  perfect  in 
the  plaintiff  before  suit  is  commenced ;  and 
that  if  it  be  vested  afterwards,  it  will  not  do, 
though  it  were  but  the  consummation  of  a 
perfect  equitable  title  existing  when  the  suit 
was  commenced  ;  See  ante,  i. 

16.  Where  two  demises  are  laid.  If  there 
be  two  demises  in  a  declaration  of  ejectment, 
and  the  title  be  in  either  of  the  lessors,  the 
pinintiff  is  entitled  to  recover,  and  this  is  the 
reason  why  two  demises  are  allowed  (citing 
Doe  v.  Dignowi'ty,  4  S.  &  M.  73,  post,  17) ; 
Surgetv.  Little.  2  C.  118. 

17.  Joint  and  several  demise  And  so  if 
a  joint  and  several  demise  be  laid  in  the  same 
count,  the  plaintiff  will  be  entitled  to  recover, 
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dpon  proof  of  title,  either  in  all  the  lessors 
jointly,  or  in  any  one  of  them ;  and  this  is  a 
fro«  d  mode  of  declaring,  where  it  is  doubtful, 
in  which  one  of  several  lessors  the  title  is ; 
Doe  V.  Dignowitfy.  4  S.  &  M.  57. 

18.  Same:  Death  of  one  of  lessors :  Re- 
vivor. If  there  be  a  joint  and  several  de- 
mise declared  on,  and  one  of  the  lessors  of 
the  plaintiff  dies  before  trial  and  judgment, 
and  the  suit  be  not  revived  in  the  name  of  his 
heirs,  the  action  will  be  considered  as  abated 
or  discontinued  as  to  that  demise;  and  a 
judgment  against  the  plaintiff  will  not  affect 
his  title  as  stated  in  that  demise  ;  Printard*s 
Lessee  v.  Griffin g,  8  G.  133. 

19.  Same  :  Case  in  judgment.  An  action 
of  ejectment  was  brought  upon  the  joint  and 
several  demise  of  A.  and  b.,  and  a  verdict 
was  rendered  in  favor  of  the  plaintiff.  A  new 
trial  was  granted,  and  the  plaintiff  took  a 
hill  of  exceptions,  which  showed  that  the  ver- 
dict was  rendered  on  the  title  of  B.  alone,  no 
title  appearing  in  A.  Afterwards  B.  died, 
and  without  the  suit  having  been  revived  in 
the  name  of  his  heirs,  a  second  trial  was  had, 
and  a  verdict  and  judgment  were  rendered  for 
the  defendant,  upon  his  plea  oi  puis  darrein 
continuance,  averring  that  the  term  and  all 
right  and  title  of  the  plaintiff  had  ceased  and 
determined.  A  motion  for  a  new  trial  was 
made  by  the  plaintiff  and  overruled,  but  he 
took  no  bill  of  exceptions.  On  writ  of  error 
this  last  judgment  was  affirmed,  because: 
First.  B..  being  dead,  and  there  being  no  final 
judjrment  as  to  him,  this  court  cannot  revise 
the  judgment,  setting  aside  the  first  verdict  so 
far  as  it  affects  him.  Second,  there  being  no 
error  in  that  judgment  as  to  A.,  he  cannot 
complain  oferrors  therein  to  the  prejudice  of  b. 
'i'hird,  there  being  no  bill  of  exceptions  taken 
on  the  second  trial,  the  lust  verdict  is  pre- 
sumed correct.  Fourth,  it  being  established 
by  the  last  verdict  that  the  plaintiff's  title 
had  ceased  and  determined  since  the  first  trial, 
the  court  will  not  grant  a  new  trial  which 
could  not  change  the  result ;  Ih. 

3.  Appearance  and  Plea. 

20.  Entry  of:  Case  in  judgment.  The 
record  contained  this  entry,  "  A.  Gwinn,  on 
his  motion  was  admitted  to  defend  in  the 
room  of  Richard  Roe,  and  thereupon  by  at- 
torney comes  and  defends  the  wrong  and  in- 
jury when,  &c.,  and  pleads  the  general  issue, 
and  confesses  lease,  entry  and  ouster,"  &c. 
Held,  that  this  was  not  a  mere  recital  by  the 
clerk  of  the  appearance  of  the  defendant,  but 
the  statement  of  the  court  on  that  subject ; 
and  that  the  appearance  was  good,  and  also 
that  the  plea  was  good,  there  being  no  statute 
in  this  State  requiring  pleas  to  be  drawn  up 
and  signed  by  the  defendant  or  his  counsel, 
it  being  sufficient  if  it  appeared  by  the  record 
that  an  issue  was  joined ;  Gwinn  v.  WUliamSy 
5  0.  320. 

20a.  Plea  of  general  issue  only  is  allowable. 
The  statute  only  allows  the  plea  of  gen- 
eral issue  to  an  action  of  ejectment,  special 
pleas  (including  pleas  setting  up  the  statute 
of    limitation]     are    nullities,   and    a    trial 
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may  be  had  without  any  notice  of  them  being 
taken  ;  Button  v.  Thornton,  44  M.  166. 

3.  The  Consent  Bale. 

21.  Necesfiary  to  make  possessor  a  defend* 
ant.  The  party  in  possession  cannot  be  made 
a  party  defendant  in  place  of  the  casual  ejec- 
tor, without  an  order  of  court  admitting  him 
as  such,  and  consent  rule  entered  into.  And 
a  trial  without  such  order  and  rule  being 
entered,  will  be  erroneous  and  the  judgment 
reversed  ;  Baltaile  v.  Hall,  2  C.  246. 

22.  Entry  of.  condmtve.  An  entry  on  the 
minutes  of  the  court  of  the  usual  consent  rule, 
is  conclusive  for  the  purposes  of  that  suit; 
Hughes  v.  Wilkinson's  Lessee,  8  G.  482. 

23.  Special  consent  rule.  The  only  case 
in  which  a  special  consent  rule  is  necessary, 
is  where  an  actual  entry  is  necessary  to  be 
made  before  suit  is  commenced.  But  an 
amendment  of  the  consent  rule,  entirely  in- 

*  operative  on  the  rights  .of  the  parties,  or  on 
the  quality  and  measure  of  the  proof,  is  not 
error ;  Neivman  v.  Poster,  3  H.  383. 

4.  Process. 

24.  On  whom  notice  of  the  suit  must  be 
served.  The  tenant  in  possession  is  the  party 
who,  in  ejectment,  must  always  be  served 
with  process.  A  recovery  cannot  be  had,  if 
the  vendor  be  served  with  notice,  and  ad- 
mitted to  defend,  and  it  be  proven  that  his 
vendee  was  in  possession  at  the  commence- 
ment of  the  suit.  •  ^t  would  be  contrary  to  the 
plainest  principles  of  justice,  that  the  vendee 
should  be  ejected,  on  notice  given  to  his  ven- 
dor, for  he  might  have  another  and  very  dis- 
tinct title,  upon  which  he  might  rely;  Wallis 
V.  Doe.  2  S.  &  M.  220. 

2n.  How  served:  Proof  of  service.  At 
common  law,  service  of  notice  on  the  person 
in  possession  of  the  locus  in  quo,  in  an  action 
of  ejectment,  might  be  made  either  by  the 
sheriff,  or  a  private  person,  but  in  both  cases 
an  aflBdavit  of  the  service  was  necessary  to 
prove  it;  but  under  our  statute,  service  of 
notice  by  the  sheriff  is  proven  by  his  return  as 
in  other  cases;  Willtams  v.  JDoe,  I  S.  &  M. 
559. 

5.  Pleading  Act  of  1863. 

26.  Action  of  ejectment  not  abolished  by. 
The  action  of  ejectment  as  a  remedy  for  the 
recovery  of  land,  was  not  abolished  by  the 
new  Pleading  Act  of  1850,  though  its  form, 
as  it  existed  at  common  law,  was  abolished ; 
Cooper  V.  Benson,  6  0.  766. 

27.  Declaration  under  Act  of  IS 60.  A 
complaint  in  the  name  of  the  party  claiming 
the  land,  against  the  party  in  possession,  in 
which  the  title  of  the  plaintiff  is  stated,  and 
his  right  to  possession,  and  the  possession  of 
defendant,  is  a  suflBcient  action  of  ejectment 
under  th  it  act ;  and  if  the  plaintiff  states 
his  title  as  being  by  devise,  without  stating 
whether  the  devise  was  for  life  or  for  a  term 
of  years,  or  in  fee.  it  will  be  construed  that 
be  sues  for  an  interest  for  life,  as  that  was  the 
meaning  of  a  simple  devise  of  land,  without 
more,  at  common  law ;  Cooper  v.  Benson, 
6  0.  766. 


28.  No  demise  necessary.  Under  the  Plead- 
ing  Act  of  1850,  the  declaration  need  not 
aver  a  demise  to  plaintiff;  an  averment  of  title 
in  the  plaintiff  at  the  commencement  of  the 
suit  is  sufficient;  Bretoer  v.  Becku;ith,6  6. 
467. 

29.  Judgment  under  Act  of  1 850.  A  judg- 
ment for  plaintiff  under  the  Act  of  18)0,  is 
conclusive  evidence  of  his  title  in  a  subse- 
quent action,  for  mesne  profits,  against  the 
defendant;  lb. 

6.  Possession  of  Defendant. 

30.  Possession  must  be  proven.  The  pos- 
session of  the  locus  in  quo  by  the  defendant 
at  the  commencement  of  the  suit  must  be 
proven  ;  Neivman  v.  Poster,  3  H.  383  ;  though 
the  failure  to  prove  it  will  defeat  the  action, 
yet  if  that  point  be  not  insisted  on  in  the 
court  below,  it  will  lose  much  of  its  force  when 
raised  for  the  first  time  in  the  High  Court; 
and  in  such  a  case,  if  the  record  show  that 
the  defendant  read  in  evidence  two  leases  for 
the  land  in  controversy,  both  from  persons 
claiming  under  the  party  from  whom  the 
plaintiff  claimed,  this  will  be  sufficient  to 
uphold  a  verdict  for  plaintiff,  so  far  as  pos- 
session of  defendant  is  concerned,  without 
anv  other  proof  of  possession ;  Pickett  v.  Doe, 
5  S.  &  M.  470. 

31.  Same,  Nor  will  a  judjrment  in  favor 
of  plaintiff  be  reversed,  merely  because  the 
record  does  not  show  that  the  defendant  was 
in  possession,  there  being  no  bill  of  excep- 
tions setting  out  the  evidence,  and  there  being 
no  objection  made  on  that  account  in  the 
court  below ;  Kane  v.  Mackin,  9  S.  &  M. 
387. 

32.  Possession  by  tenant  good.  Bnt  proof 
that  the  tenant  of  the  defendant  is  in  posses- 
sion, is  sufficient  proof  of  defendant's  posses- 
sion (citing  Wallace  v.  Doe,  2  S  &  M. 
220  and  Pickett  v.  Doe,  5  S.  &  M.  470)  ; 
Smith  v.    Walker,  10  S.  &  M.  584. 

ni.  Evidence. 

33.  Sale  by  administrator :  Admission  of 
his  deed.  In  an  action  of  ejectment  by  the 
heirs  against  a  party  claiming  title  by  pur- 
chase from  an  administrator,  if  the  defendant 
be  permitted  to  read  in  evidence,  without 
objection,  the  record  of  the  proceedings  in 
the  Probate  Court  ordering  a  sale,  which  are 
irreerular,  he  ought  also  to  be  permitted  to 
read  in  evidence  the  deed  made  by  the  admin- 
istrator ;  since  it  is  possible  that  the  defects 
in  the  record  might  be  cured  by  a  more  per- 
fect transcript;  Commercial  B'k  of  Man- 
cheater  V.  Martin,  9  S.  &  M.  613. 

34.  Action  by  purchaser  ai  sheriff's  sale: 
Proof  necessary.  In  an  action  of  ejectment 
by  a  purchaser  under  an  execution  sale, 
against  the  defendant,  it  is  necessary  for  the 
plaintiff  to  introduce  in  evidence  the  judg- 
ment and  execution  under  which  the  sale 
was  made ;  but  it  is  not  necessary  to  intro- 
duce in  evidence  the  intermediate  execu- 
tions. Nor  will  it  be  error  to  refuse  the  de- 
fendant permission  to  introduce  in  evidence 
these  intermediate  executions,  unless  they 
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tend  to  prove  eitber  satisfaction  or  title  in 
defendant;  Kane  v.  Mackin.  9  S.  &  M.  387. 

35.  Plaintiff  daiming  under  trustee's  sale: 
Proof.  Whether  a  plaintiff  in  ejectment 
claiming  under  a  sale  made  by  a  trustee 
should  show  that  the  trustee  performed  such 
■acts— as  giving  notice  of  the  sale,  Ac.  —  as 
were  necessary  to  enable  him  to  sell,  when 
the  grantor  in  the  deed  in  trust,  or  one  claim- 
injT  under  him,  is  defendant;  Quaere?  But 
when  the  defendant  does  not  claim  under 
such  grantor,  it  is  unnecessary  to  make  such 
proof;  Wightman  v.  Reynolds,  2  C.  67o. 

36.  Must  identify  locus  in  quo.  The  plain- 
tiff must  show  by  parol  proof,  with  reasonable 
certainty,  that  the  locus  in  quo  is  embraced 
within  his  muniments  of  title;  Swayze  v. 
McCrostdn,  13  8.  &  M.  317 ;  S.  P.,  AVxon  v. 
PuHer,  9  G.  401. 

37.  Uncertainlv :  Wliere  there  are  two 
grants.  Where  there  is  an  uncertainty  as  to 
the  location  of  land  embraced  in  two  grants, 
and  it  is  doubtful  whether  both  grants  are 
not  for  the  same  land,  the  question  should  be 
referred  to  a  jury  ;  SurgeJ,  v.  Little,  2  0. 118. 

38.  Copies  furnished  by  other  party  com- 
petmt.  A  party  to  an  action  of  ejectment 
may,  without  previous  notice  given  to  produce 
the  original,  read  in  evidence  a  copy  of  a 
deed  belonging  to  his  adversary,  and  which 
was  furnished  by  the  latter  with  his  bill  of 
particulars  of  his  title,  if  the  party  furnish- 
mg  the  copy  decline  to  produce  the  original 
when  requested  to  do  so  at  the  trial ;  Griffin 
y.  Sheffield.  9  G.Zri9, 

39.  Evidence  as  to  boundary.  A  declara- 
tion by  the  owner  of  adjoining  land,  that  bis 
neighbor's  land  extends  to  a  certain  line,  ac- 
companied by  acts  of  forbearance  on  his  part 
to  go  beyond  that  liue,  is  evidence  that  the 
line  so  designated  is  the  boundary ;  Surget 
y.  Ldttle,  2  C.  118.  Private  boundaries  may 
also  be  proven  by  reputation,  but  the  proof 
must  be  reasonably  certain ;  Nixon  v.  Porter^ 
6  G.  697. 

See  Boundaries.   Surveying. 

40.  Certificate  of  entry  and  patent.  By 
statute  a  certificate  of  entrv  issued  to  a  pur- 
chaser of  public  land,  by  the  register  of  the 
United  States  land  office,  is  evidence  of  title ; 
Doe  V.  Parker,  3  S.  &  M.  114.  But  if  a  pat- 
ent  be  subsequently  issued  to  another,  the 
certificate  is  no  longer  evidence  of  title ; 
(citing  Dickinson  v.  Brown,  9  S.  &  M.  130); 
Diocon  V.  Porter,  1  0.  84.  The  certificate  is 
but  a  substitute  for  title,  and  must  give  way 
when  the  patent  is  produced ;  Dickinson  v. 
Brown,  supra.  But  when  the  junior  patent 
is  absolutely  void,  for  some  inherent  and 
intrinsic  infirmitv.  as  when  the  government 
had  nq  title  to  the  land,  or  when  the  officer 
bad  no  authority  in  law  to  issue  the  grant,  it 
may  be  so  declared  at  law  as  well  as  in  equity 
(citing  Hittukhomi  v.  Watts,  7  S.  &  M. 
363 ;  Wray  v.  Doe,  10  S.  &  M.  452) ;  Dixon 
V.  Porter,  1  C.  84.  But  where  the  patent  is 
not  void  for  some  reason  of  that  character, 
but  is  attempted  to  be  attacked  for  some  ex- 
trinsic fraud,  or  sought  to  be  made  subservi- 
ent to  some  superior   equity,    the    patent, 


though  junior  to  a  certificate  of  entry,  must 
prevail.  Hence,  where  plaintiff"  reads  in  evi- 
dence a  patent  for  the  land,  it  is  incompetent 
for  the  defendant  to  offer  in  evidence,  in  an 
action  of  ejectment,  the  certificate  of  entry, 
showing  payment  made  by  him  for  the  Fame 
land,  prior  to  the  patent;  Dixon  v.  Porter, 
supra.  But  a  court  of  equity  would  give  ef- 
fect to  the  prior  entry,  notwithstanding 
the  subsequent  issuance  of  a  junior  patent 
to  another,  and  a  verdict  and  judgment 
against  the  holder  of  the  certificate,  in  an 
action  of  ejectment,  would  be  no  bar  to  this 
relief;  Hester  v.  Kembrough,  12  S.  &  M.  659. 
And  so,  if  the  patent  be  issued  to  the  enlerer, 
and  be  for  any  cause  void,  he  may  rely  on 
his  certificate  of  entry ;  Carter  v.  Blanton,  4 
G.  291. 

lY.    Mesne  Profits  and  Improvements. 

41.  Mesne  profits  not  recoverable  at  com- 
mon law,  nor  under  Act  of  1846.  At  jcom- 
mon  law.  only  nominal  damages  can  be  re- 
covered in  an  action  of  ejectment.  Mesne 
profits  were  only  recoverable  in  an  action  of 
trespass  vi  et  armis.  Nor  has  the  rule  been 
changed  by  our  statute  of  1846,  (H.  C.  856), 
which  provides  •that  the  jury  may  allow,  by 
way  of  set-off*  to  any  damages  assessed  by 
them  in  favor  of  the  plaintiff",  in  an  action  of 
ejectment,  the  value  of  all  improvements 
made  on  the  land,"  &c  This  statute,  though 
passed  by  the  Legislature  under  the  belief 
that  such  damages  are  recoverable  in  an  ac- 
tion of  ejectment,  does  not  change  the  com- 
mon law  rule  on  the  subject ;  Davis  v.  Delpit, 
3  C.  445. 

42.  Same:  Under  Pleading  Act  of  1850. 
But  under  the  Pleading  Act  uf  1850  (so  un- 
der Rev.  Code  of  1857).  mesne  profits  were 
recoverable  under  an  action  of  ejectment; 
Gamer  v.  Jones,  5  G.  .505 

43.  Same :  Ride  for  mesne  profits  where 
improvements  are  destroyed.  Where  valu- 
able improvements  made  by  defendant  on  the 
locus  in  quo,  are  destroyed  by  fire  before  the 
trial,  and  he  is  thereby  deprived  of  his  right 
to  compensation  for  the  same,  in  case  the 
plaintiff  recovers,  he  cannot  recover  as 
mesne  profits  during  any  portion  of  defend- 
ant's possession,  anything  more  than  a  rea- 
sonable rent  for  the  premises,  estimated  with- 
out the  improvements  so  made  and  destroyed ; 
Nixon  V.  Porter,  9  U.  401. 

44.  Judgment  where  improvements  exceed 
rent.  If,  in  an  action  of  ejectment,  the  de- 
fendant gives  notice  under  the  statute  (H. 
C  857),  that  upoii  the  trial  he  will  claim  the 
value  of  his  improvements  over  the  value  of 
the  rent,  the  court  in  entering  judgment 
should  give  the  defendant judement  for  the  ex- 
cess so  found  by  the  jury,  and  direct  a  stay  of 
the  writ  of  habere  facias  possessionem,  until  the 
excess  be  paid  to  the  defendant;  Abbey  v. 
Merrick,  5  0.  320.  And  in  such  a  case  if  the 
court  fail  to  enter  judgment  for  such  excess 
so  found,  it  will  not  be  presumed  that  there 
was  evidence  to  justify  it.  If  plaintiff  objected 
to  the   verdict   on  that  ground,  he   should 
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have  made  a  motion  to  set  it  aside ;  Ahhey  v. 
Merrick,  supra. 

45.  Color  of  title  gives  the  right  to  improve- 
ments. If  the  defendant  has  color  of  title, 
he  may  claim  improvements  ;   lb. 

4:hi.  Defendant  cannot  recover  improve- 
ments if  the  plainti-ff-'  do  not  claim  rent.  If 
the  plaintiff  does  not  in  his  declaration  de- 
mand rent  or  mesne  profits,  the  defendant 
cannot  set  off  the  improvements  ;  in  such 
case  the  defendant  is  without  remedy  at  law  ; 
Learned  v.  Carlet/,  43  M.  687 ;  but  the  rule 
ie  otherwise  under  the  code  of  1871. 

Y.  Judgment  and  Exeoution. 

4fib.  Judgment :  Verdict  and  execuiion  : 
When  the  plaintiff  takes  too  much.  When 
the  plaintitr  in  ejectment  recovers  more  land 
than  he  has  shown  title  to,  the  court  will 
limit  his  writ  of  possession  to  the  part  he 
has  shown  title  to  ;  Bledsoe  v.  Little,  4  W.  13. 
And  hence  it  is  not  error  for  the  court  to  re- 
fuse to  instruct  the  jury,  ''that  if  part  of 
the  land  sued  for  was  in  possession  of  plain- 
tiff, the  jury  cannot  as  to  that  find  for  the 
plaintiff;  and  they  cannot  find  for  the  plain- 
tiff as  to  any  portion,  unless  the  proof  show 
what  poition  was  occupied  by  the  defendant 
or  his  tenant "  For  in  this  action,  the  jury  may 
give  a  general  verdict  for  the  term  yet  to 
come  in  the  lands  mentioned  in  the  declara- 
tion ;  and  the  plaintiff  then  takes  possession 
at  his  peril  under  the  execution,  subject  to 
be  put  right  by  the  court  in  a  summary  way 
if  he  take  more  than  he  is  entitled  to ;  or  the 
jury  may  find  a  special  verdict,  designating 
by  metes  and  bounds  the  precise  part  they 
find  for  the  plaintiff,  and  in  such  case  the 
judgment  and  execution  must  conform  to  the 
verdict ;  McBaven's  Heirs  v.  McGuire,  1 
C.  100. 

4r>.  Same.  Where  the  declaration  and 
judgment  in  an  action  of  ejectment  are  gene- 
ral, and  not  definite  in  describing  the  premises, 
and  the  plaintiff  takes  under  his  writ  of  habere 
facias  possessionem,  more  than  he  is  entitled 
to  recover,  the  defendant  may  have  restitu- 
tion by  motion  in  the  court  from  which  the 
writ  issued ;  but  not  where  the  premises  are 
specifically  described  in  the  writ  of  habere 
facias  possvssionem  ;  City  of  Natchez  v.  Vaii- 
dervelde,  2  G.  706. 

47.  Judgment  by  defaidt  and  costs.  If  the 
tenant  in  possession  fail  to  appear,  the  judg- 
ment should  be  against  the  casual  ejec- 
tor ;  Williams,  v.  Oppelt,  I  S.  &  M.  559.  But 
in  such  a  case,  no  judgment  can  be  entered 
against  the  tenant  for  costs.  In  such  case 
the  remedy  of  the  plaintiff  is  an  action  for 
mesne  profits,  in  which,  at  the  discretion  of 
the  jury,  costs  are  recoverable  as  consequen- 
tial damages  ;  Tate  v.  Weir,  2  C.  465. 

48.  iS'awe ;  Where  there  are  several  de- 
fendants. Where  there  are  several  defend- 
ants in  possession,  part  of  whom  only  are 
served  wiih  notice,  judgment  by  default  may 
be  taken  against  the  casual  ejector  for  those 
served  with  notice,  but  not  for  the  others, 
unless  it  appear  by  affidavit  that  they  are 
oint  tenants ;  in  which  case,  service  of  no- 


tice on  a  part  is  good  as  to  all ;  lb.  But 
under  the  Act  of  1857,  judgment  by  default 
final,  for  the  recovery  of  the  land,  may  be 
entered  against  the  tenant  if  he  fail  to  plead; 
Shirley  v.   Cmuvay,  44  M.  434. 

49.  Judgment  only  binding  between  tlie 
parties  :  tnjunclion.  A  court  of  equity  will 
not  at  the  instance  of  the  holder  of  the  para- 
mount legal  title,  restrain  the  execution  of  a 
writ  oi  habere  facias  possessionem,  emanating 
from  a  judgment  in  an  action  of  ejectment 
between  other  parties.  In  such  a  case  the 
complainant  not  being  at  all  affected  by  the 
proceedings  in  ejectment,  to  which  he  was  no 
party,  may  recover  possession  in  another 
action  of  ejectment  against  the  person  in 
possession  ;  nor  can  the  defendant  in  eject- 
ment against  whom  judgment  has  been  en- 
tered, restrain  the  execution  of  it  by  attorning 
to  the  holder  of  the  paramount  legul  title, 
and  receiving  possession  from  him;  Harper 
V.  Hill,  6  (i.  63. 

VI.    Miscellaneons. 

50.  Possession  puts  plaintiff  on  proof  of 
title.  Ordinarily  possession,  accompanied  by 
a  claim  of  title,  is  prima  facie  evidence  of  a 
seisin  in  fee,  and  sufficient  to  put  the  oppo- 
site party  on  proof  of  his  right ;  Heard  v. 
Baird,  40  M.  793. 

5 1 .  Vendee  under  void  sale :  Notice  to  quit, 
A  vendee  under  a  sale  void  because  not  in 
writing,  is  not  entitled  to  notice  to  quit,  before 
he  is  liable  to  an  action  of  ejectment  by  ven- 
dor for  the  recovery  of  possession ;  McClan- 
nahan  v.  Barrens,  5  C.  664. 

52.  Trustees  of  school  lands.  The  towoahip 
trustees  of  school  lands  may,  in  the  name  of 
their  president,  maintain  an  action  of  eject- 
ment for  the  school  lands  wrontrfully  detained 
from  them  ;    Witidham  v.  Chisholm.  6  G.  531. 

53.  By  tenants  in  common  against  each 
other.  It  seems  thai  an  action  of  ejectment 
cannot  be  maintained  by  one  tenant  in  com- 
mon against  another,  wjthout  proof  of  an 
actual  ouster;  but  it  is  not  necessary  that 
the  ouster  should  be  accompanied  by  force; 
it  may  be  inferred  from  circumstances  such  as 
receiving  and  claiming  all  the  rents,  and  a 
refusal  to  let  the  other  party  in  possession  on 
demand ;  Harmon  v.  James.  7  8.  &  M.  Ill ; 
S.  P.,  Corbin  v.  Cawwon,  2  G.  570.  See 
post,  55. 

54.  Joijif  tenants  and  tenants  in  common 
as  co-plaintiffs.  At  common  law,  joint  tenants 
and  parceners  may  unite  as  plaintiffs  in  eject- 
ment, but  tenants  in  common  could  not;  but 
under  the  Pleading  Act  of  1850,  tenants  ia 
common  may  unite  as  plaintiffs ;  Cannon  v. 
Cannon,  supra. 

5.'».  Tenants  in  common  of  right  of  tixty  : 
Effect  of  judgment.  If  a  person  owning*  a 
right  of  way  in  common  with  the  owner  of  the 
fee  in  the  land  over  which  the  easement  ex- 
ists, stop  up  the  way  and  use  it  exclosivelj 
for  his  own  use,  the  owner  of  the  fee  may 
recover  possession  by  action  of  ejectment; 
but  the  recovery  will  not  interfere  witb  the 
defendant's  ri^ht  to  use  the  way  according 
to  his  title  ;  Gordon  v.  Sizer,  10  G.  805. 
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56.  Action  against  two  defendants.  In  an 
action  of  ejectment  against  two  defendants, 
the  plaintiff  will  not  fail  because  he  fails  to 
show  a  joint  possession  in  both  defendants ; 
but  if  the  proof  show  possession  by  one  alone, 
he  can  have  judgment  and  execution  against 
him;  75. 

57.  Possession  by  htisband  of  an  ease- 
ment apptirtena7it  to  wife's  land.  The  use 
and  occupation  by  the  husband  and  his  family 
of  a  right  of  way  purchased  in  his  own  name, 
but  appurtenant  to  the  wife's  land,  is  a  suffi- 
cient possession  by  the  wife  of  the  right  of 
wav.  to  authorize  a  judgment  in  ejectment 
a^inst  both  husband  and  wife  in  favor  of  a 
plaintiff,  who  has  a  common  interest  in  the 
right  of  way;  Ih. 

5  .  Outstanding  title  barred  by  limitation. 
The  defendant  in  ejectment  cannot  set  up  an 
oQtstanding  title  barred  by  the  statute  of 
limitations;  l?amev  v.  Morton^  7  6.  411; 
nor  can  he  defeat  plaintiff's  recovery  by  show- 
ing he  has  purchased  in  an  outstanding  title, 
80  barred,  at  the  time  of  his  purchase ;  Grif- 
fm  V.  Sheffield,  9  G.  3.o9. 

59.  Outstanding  title,  with  which  defend- 
dnt  has  vo  connection.  Nor  can  defendant 
defeat  plaintifl's  recovery  by  setting  up  an 
outstanding  title  with  which  he  has  no  con- 
nection, when  they  both  claim  from  the  same 
source;  Ih. 

60.  Who  may  set  up  outstanding  title.  A 
defendant  in  ejectment  having  color  of  title, 
is  not  a  mere  intruder,  and  may  set  up  an 
ootstanding  title  in  a  stranger  to  defeat  plain- 
tiff's recovery;  Nixon  v.  Porter,  9  G.  401. 

61.  Judgment :  What  is  proper.  Where 
the  verdict  is  for  plaintiff,  a  judgment  for  one 
cent  damages  and  costs  is  not  proper;  the 
jadgment  should  be  for  the  unexpired  term 
aud  the  costs ;  Wightman  v.  Reynolds,  2  C. 
67. \ 

62.  Ins' ruction  as  to  adverse  possession. 
In  an  action  of  ejectment,  an  instruction  for 
defendant  "  that  if  he  has  been  in  continuous 
possession  for  the  time  limited  by  statute,  it  is 
a  good  bar,"  is  bad ;  the  instruction  should  have 
stated  that  the  possession  must  be  adverse  ; 
^liirley  v.  Conway,  44  M.  434. 

For  meaning  of  the  term,  see   Personal 


1.  Election  to  hold  one  of  two  liable. 
^here  a  sheriff  receives  depreciated  cur- 
rency in  satisfaction  of  an  execution,  and 
plaintiff  disavows  the  act,  but  proceeds  against 
the  sheriff  for  his  money  upon  the  return  of 
*'satis6ed"  on  the  execution,  this  is  not 
strictly  within  the  rule  of  election,  where  a 
party  having  a  claim  against  several,  is  bound 
by  his  election  to  proceed  against  one  to  re- 
lease the  others ;  but  it  is,  nevertheless,  an 
act  evincing  a  determination  to  withdraw  the 
disavowal,  and  a  circumstance  to  show  that 
the  plaintiff  acquiesced  in  the  act  of  taking 
the  nncnrrent  money  ;  Bibb  v.  Peyton.  11  S. 
AM.  275.  ^  . 


2.  Election  in  potoer  of  sale  and  grant. 
An  act  of  the  Legislature  authorized  a  guar- 
dian to  tfoll  "three  lots"  of  his  ward,  in  the 
town  of  P.  The  ward  owned  more  than  three 
lots  in  the  town  :  Held,  that  the  act  granted 
an  election  to  the  guardian  to  sell  any  three 
of  the  lots  he  saw  proper.  Whether  the  grant 
of  "three  lots"  in  the  town  of  P.,  where  the 
grantor  had  more,  would  authorize  the  grantee 
to  elect  which  three  he  would  take;  Quwref 
McComb  V.  Gilkey,  7  0.  146. 

3.  Election  of  heir  to  take  hire  or  profits. 
Where  an  administrator  carries  on  the  plan- 
tation of  deceased  without  authority  of  law, 
the  heir  has  an  election  either  to  charge  the 
administrator  with  legal  hire  and  rent,  or  to 
take  the  profits  of  the  plantation,  but  he  must 
make  the  election  when  he  files  tte  petition 
for  distribution.  It  seems  he  is  not  entitled 
to  an  account  before  making  his  electii)n  ; 
Billingslea  v.  Young,  4  G.  95.  And  this 
election  must  be  made  in  the  petition  for  dis- 
tribution, and  if  in  that  he  fail  expressly  to 
claim  hire  and  rent,  he  will  be  held  to  have 
elected  to  take  the  profits,  which  election  will 
be  irrevocable;  French  v.  Davis,  9  G.  167. 

4.  As  to  election  and  appointment  of 
officers.     See  Offices  and  Officers. 

See  Slavery. 

^ttibhmmt§. 

1.  SaXe  under  mortgage.  Where  mortgaged 
premises  are  sold  under  a  power  of  sale  con- 
tained in  the  mortgage,  the  purchaser  will  be 
entitled  to  the  crop  then  growing ;  P/an^ers* 
Bank  v.  Walker,  3  S.  &  M.  409. 

2.  Whether  heir  or  executor  entitled  to. 
Emblements  are  the  growing  crops  of  those 
vegetable  productions  of  the  soil,  which  are 
annually  produced  by  the  cultivator.  At 
common  law.  upon  the  death  of  the  owner  of 
the  soil  in  fee,  the  growing  crops  went  to  his 
executor,  and  not  to  his  heir.  But  by  our 
statute  this  rule  has  been  modified.  The  heir 
here  being  entitled  to  the  immediate  posses- 
sion of  the  land  upon  the  death  of  the  ancestor 
would  necessarily  take  the  crop  growing 
thereon,  unless  the  executor  should  get  an 
order  from  the  Probate  Court,  either  to  sell 
the  crop,  or  to  cultivate  it ;  and  if  he  do 
neither,  and  the  heir  enter  and  cultivate  and 
gather  the  crop,  it  will  be  his.  Possibly,  the 
heir  may  be  liable  to  the  executor  for  the 
value  of  the  crop,  as  it  was  when  he  took  pos- 
session, as  he  would  certainly  be  liable  for 
any  of  the  personalty  of  the  estate  which  he 
took  and  appropriated  to  raising  the  crop ; 
McCormick  v.  McCormick,  40  M.  760. 

See  Constitutional  Law,  20  to  31. 

See  Bills  of  Exchangr  and  Promissory 

NOTBS. 
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EN  VENTRE  SA  ^fERE.— ESTOPPEL. 


^n  fcnfn  Sd  men. 

See  Ancestor  and  Heir,  2,  3. 

English  ^Muh^, 

1.  English  statutes  not  in  force  here.  By 
the  ordinance  organizing  the  Mississippi  Ter- 
ritory, and  the  constitution  of  1817,  schednle 
section  5,  all  English  statutes  are  excluded 
from  operation  in  this  State  ;  Boarman  v. 
Catlett.  13  S.  &  M.  149. 

2.  Champerty.  The  English  statute  of  32 
Henry  VII.,  c.  9,  on  the  subject  of  chanoperty, 
is  not  in  force  here ;  Sessions  v.  Reynolds,  7 
S.  &  M.  130. 

3.  Construction.  The  construction  placed 
by  the  courts  of  P]ngland,  upon  their  statutes 
which  have  been  re  euactea  here,  will  not  be 
implicitly  adopted  by  our  courts;  but  it 
would  have  great  weight  in  determining  what 
construction  of  our  statute  should  be  adopted; 
Jngraham  v.  Regan,  1  C.  213. 

Enrolment 

See  JcTDOMENT,  sub-division  Lien  of  Judg- 
ment, 6.  Circuit  Clbbk,  10.  Appropriation 
OF  Payments. 

^gttiiff  of  §cdemfftioti. 

See  Judgment,  83.  Execution,  31.  Mort- 
gage, 71. 

See  Alteration  op  Writings. 

Mrroi. 

See  High  Court,  and  Writ  op  Error. 

1.  Escheator  general  entitled  to  estate. 
I'he  admiiiistrutor  of  an  intestate  dying  here 
without  heirs,  cannot  by  injunction  restrain 
the  escheator  general  from  collecting  the 
property  of  the  deceased.  And  a  creditor  of 
fiucn  intestate  must  proceed  against  the  es- 
cheator general ;  BoUs  v.  Duncan,  W.  161. 


# 


scrotv. 

See  Deed,  38,  39. 

\.  Meaning  of  word  ^^  estate."  The  mean- 
ing of  the  word  *•  estate  "  in  a  will,  embraces 
both  real  and  personal  property,  unless  the 
context  shows  the  contrary;  Andrews  v. 
Brumfieldj  3  G.  107  ;  but  the  words  **  estate," 
*'eflect8,"  and  words  of  a  like  general  import, 
when  used  in  a  clause  containing  an  enumer- 
ation of  personal  property,  will  generally  be 
confined  to  estate  or  effects,  ejusdem  generis, 
with  that  specified,  unless  a  different  con- 
struction be  required  by  the  context;  Mcln- 
tyre  v.  Ingrahain,  6  G.  25. 

2.  Rights  of  heirs  appareiU  in  ancestor's 
estate.  .  A  vested  right  is,  when  there  is  an 


immediate  fixed  right  of  present  enjoyment, 
or  a  present  fixed  right  of  future  enjoyment. 
The  right  of  a  child  to  his  father's  estate 
during  tlie  father's  life,  is  not  a  vested  right; 
Marshall  v.  King,  2  C.  85. 

3.  Estate  of  tenant  at  sufferance.  The 
estate  of  a  tenant  at  sufferance  cannot  be 
sold  under  execution  ;  Wildy  v.  Bonney,  4 
C.  35.  / 

See  Life  Estate.  Limitation  of  Estates. 
Ancestor  and  Heir.    Wills. 

gsM^  gmJ. 

See  Limitation  of  Estates. 

As  to  estoppel  by  deed,  see  Deed. 

1.  Estoppel  by  recital  in  record.  A  rec 
tal  in  the  recordi  of  a  judgment,  that  **  this 
day  came  the  parties  by  their  attorneys,  and 
the  defendant  waives  all  service  of  writ  and 
pleadings,"  estops  the  defendant  from  assign- 
ing in  error,  any  matter  embraced  in  the 
waiver  ;    Walker  v.  King,  1  H.  17. 

2.  Estopped  by  representation  acted  on  by 
another.  The  answer  of  the  maker  of  a  note 
to  a  person  wishing  to  trade  for  it  and  apply- 
ing to  him  to  know  if  there  was  any  defence 
to  it,  "  that  it  was  given  for  slaves  purchased 
of  one  M.,  and  that  he  [the  maker)  did  not 
then  know  of  any  defence  to  it,"  does  not 
estop  him  from  setting  up  a  defence  to  the 
note,  afterwards  discovered  by  him  to  be 
good  ;  McMurran  v.  Soria.  4  H.  154 ;  but  if 
the  maker  say  •'  he  has  no  defence,  and  the 
note  will  be  paid,"  he  will  be  estopped  to  set 
up  a  defence,  then  existing,  but  unknown  to 
him  ;  Land's  A dniW  v.  Lacoste.  5  H.  471 ;  so  if 
he  say  **  the  note  is  just,  and  I  consider  it  good 
against  me,  and  I  expect  to  make  satisfactory 
arrangements  with  the  holder  when  it  falls 
due;'  Montgomery  v.  Dillingham,  3  S.  &  M. 
647 ;  Ayres  v.  Mitchell,  3  rt.  &  M.  683.  And 
such  estoppel  operates  not  only  against  the 
maker  making  the  promise,  but  against  his  co- 
maker, even  though  he  may  be  a  mere  surety  ; 
Montgomery  v.  Dillingham,  supra,  DiUing- 
ham  V.  Jenkins,  7  S.  &  M.  479 ;  but  an  express 
promise  even  to  pay  the  assignee,  made  before 
the  assignment,  does  not  estop  the  maker  from 
showing  that  the  assignee  has  not  a  legal 
title  to  the  instrument ;  Beard  v.  Griffin,  10 
S.  &  M.  5H6;  and  if  the  assi«rnee  had  notice 
that  the  consideration  of  the  note  was  illegal, 
the  promise  will  not  estop  the  maker  from 
setting  up  the  illegality  ;  otherwise,  when  the 
consideration  has  merely  failed,  since  the 
maker  could  waive  that;  Torry  v.  Grants  10 
S.  &  M  89. 

{See  Bills  of  Exchanob,  &o.,  152,  153, 
154. 

2a.  Same :  Wh''re  promise  made  after  as- 
signment.  A  promise,  however,  made  after 
the  assignment  was  consummated  is  no  estop- 
pel ;  yet,  if  the  assignment  were  originally  made 
as  collateral  security  for  a  debt  due  by  the  as- 
signor to  the  assignee,  and  on  the  faith  of  the 
promise  the  assignee  releases  the  assignor  un- 
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conditiooally,  from  all  liability  for  the  debt, 
the  effect  would  be  the  same  as  if  the  prom- 
ise were  made  before  the  assigoment  of  the 
note  ;  Gilpin  v.  Smith.  11  S.  A  M.  109. 

3.  Samt :  Release  from  estoppel  by  violor 
lion  of  condition,  Kut  if  the  promise  which 
is  set  up  as  an  estoppel  be  made  upon  con- 
dition that  the  assignee  would  give  extension 
of  time  for  payment  of  the  note,  and  the 
assi^ee  violates  this  agreement,  then  the 
promise  is  no  longer  an  estoppel ;  Ih. 

4.  Estoppel  btf  owner  reprenenting  to  pur- 
chaser he  has  no  tniertsL  When  one  of  two 
joint  tenants  sold  the  whole  land,  and  took 
notes  for  the  purchase  money,  payable  to  both 
tenants,  and  his  co-tenant  afterwards  trans- 
ferred bis  interest  in  the  notes  to  the  tenant 
who  made  the  sale,  this  is  not  sufficient  as 
between  the  joint  tenants,  to  take  the  case 
oat  of  the  statute  of  frauds;  and  the  inter- 
est of  the  joint  tenant  not  making  the  sale, 
will  not  be  conveyed.  But,  if  after  such  sale 
by  one,  the  other  state  to  the  purchaser,  before 
payment  made  by  him  for  the  land,  that  the 
sale  was  good,  and  he  had  no  interest  in  the 
land,  and  thereupon  the  purchaser  pay  the 
price,  the  tenant  making  such  statement  will 
be  estopped  thereby  from  setting  up  his  title 
to  the  land,  upon  the  principle  that  where 
one  knowingly  suflfers,  even  passively,  another 
to  purchase,  and  expend  money  on,  land,  under 
an  erroneous  opinion  of  the  title,  without 
making  known  his  claim,  he  will  not  be  per- 
mitted afterwards  to  exercise  his  legal  right 
against  such  person ;  Dixon  v.  Greeny  2  0. 
612. 

i:^ee  Husband  and  Wife,  114. 

5.  Samp.  And  so,  where  the  ancestor  had 
made  a  sale  by  a  defective  conveyance,  and 
his  heirs  had  acquiesced  for  twenty  years, 
and  stood  by  and  permitted  the  land  to  be 
sold,  and  large  sums  to  be  expended  in  im- 
provements on  it,  without  making  known 
their  claim,  or  petting  up  any  objections,  it 
was  held  that  they  were  estopped ;  Nixon's 
Heirs  v.  Carco's  Heirs,  6  C.  414 

6.  Mast  he  pleaded.  An  estoppel  must  be 
pleaded,  and  nence,  if  in  an  action  against 
the  trustees  of  school  lands,  for  their  neglect 
in  allowing  a  note  belonging  to  the  fund  to 
become  subject  to  the  bar  of  the  statute  of 
limitations,  it  being  averred  in  the  declaration 
that  the  trustees  had  brought  suit  on  the 
note,  and  the  maker  had  successfully  defended 
it  on  that  ground,  but  there  is  no  allegation 
that  a  judgment  was  rendered  in  that  suit 
for  the  maker,  and  the  judgment  be  not 
pleaded  as  an  estoppel,  the  trustees  may 
plead  that  the  note  was  not  barred,  and  put 
ibat  fact  in  issue  in  the  suit  against  them; 
Marshall  v.  Hamilton,  41  M.  229. 

7.  Voluntary  deed  no  estoppel.  A  volun- 
tary deed  is  no  estoppel  to  the  grantor;  Fair- 
ley  V.  Fairley,  5  G.  18.  But  when  a  gift  is 
made  by  deed,  and  the  donor  acknowledge, 
ander  his  seal,  that  a  delivery  was  made,  he 
is  estopped  to  deny  the  delivery  thus  admit- 
ted, especially  after  the  deed  has  been  recor- 
ded ;  NeweU  v.  Newelh  5  G.  385. 

8.  Infant  not  estopped  by  deed.    An  infant 


is  not  estopped  by  his  deed  ;  Cook  v.  Toumbs" 
7  G.  685. 

9.  Agent  estopped.  An  agent  making  a 
deed  of  his  own  land,  in  the  name  of  the  prin- 
cipal, is  estopped  to  deny  the  principal's  title; 
Harney  v.  Morton.  7  G.  411. 

10.  Void  decree  is  no  estoppel.  See  Mar- 
tin V.  Williams,  42  M.  210. 

11.  Estoppel  of  decree  in  Probate  Court 
against  administrator.  See  Probatr  Court, 
19flo>  and  Vendor  and  Vkndkb,  11(»6. 

12.  Estoppel  by  receiving  proceeds  of  t/n- 
authorized  act.  See  Husband  and  Wife,  140. 

See  Criminal  Law,  sub-division  Evidence ; 
and  Chancery,  sub-division  Evidence. 
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2.  Rulings  on  admission  and  t^ection  of 

evidence. 

A.  To  show  error  in  excluding ,  its 

relevancy  tnust  be  shoum. ....<,...  295 

B.  When  offered^  relevancy  need  not 

appear  perse 296 

C.  When  objections  to  evidence  must 

be  made 298 

D.  li' hen  objections  may  be  general...  299 

E.  When  objections  must  be  specific...  300 

F.  Fffect  0/ failure  to  object 302 

G.  Cotnf>etent  eviience  must  bt  ad- 

mitted.   304 

H.  Effect  0/  admitting  illegal  evi- 
dence   306 

3.  Evidence  tnust  be  competent  and  rele- 

vant to  the  issue 308 

4.  Evidence  as  i'flitenced  by  the  pleadings, 

variance  and  the  contrary 313 

VIII.  Bills  of  exceptions 329 

IX.  Hearsay  evidence,  and  beliefs  and  opinions  of 

witness   332 

,  X.  Te5iimopy  of  experts 336 

XI.  Onusprobandi 341 

XII.  Sufficiency  and  force  of  evidence 348 

XIII.  Subscribing  witness 361 

XIV.  Miscellaneous 366 

I.     General  Principles. 

1.  Rules  of  evidence  adapted  to  practical 
ends.  All  rules  of  evidence  are  udapted  for 
practical  purposes  in  the  administration  of 
justice,  and  must  be  so  applied  as  to  promote 
the  ends  for  which  they  were  desij^ned; 
Lamplei/  v.  Scoft,  2  C.  o28.  And  they  should 
be  liberally  construed  for  the  advancement 
of  justice ;  Moye  v.  Hemdon,  1  G.  III). 

la.  Policy  to  erdarge  the  competency  of  ev- 
idence. The  policy  of  modern  lejjfislation  and 
judicial  decisions,  is  to  widen  the  door  for 
the  reception  of  evidence  and  to  pive  the 
party  offering  it  the  benefit  of  all  doubts  as 
to  its  competency  ;  Partee  v.  Silliman,  44  M. 
272. 

II.    Mediate  and  Indirect  Evidence. 
1.    Admissions. 

2.  Always  admissible  against  a  pariy.  The 
admissions  of  a  parly  are  always  admissible 
against  him.  Hence,  when  a  memorandum 
of  the  terms  of  tlie  rescission  of  a  contract  cot 
signed  by  either  party,  made  no  mention  as 
to  whether  payments  which  had  been  made 
on  the  contract  were  to  be  refunded  or  not, 
it  was  held  competent  to  show  that  they  were 
not  to  be  refunded,  by  the  declarations  made 
before  and  after  the  rescission  by  the  party 
now  claiming  the  refunding  of  the  payments*; 
Clark  V.  Perry,  4  H.  285. 

3.  BtU  they  mut  be  voluntary.  The  confes- 
sions or  admission  of  a  party  are  inadmissible 
in  a  civil  suit  against  him,  if  obtained  by  force, 
or  by  operating  on  his  fears ;  and  hence  it  is 
proper  to  ask  a  witness  proving  such  admis- 
sion, if  he  had  not  used  threatening;  language 
to  the  party,  and  forced  him  to  give  up  his 
money  to  the  witness,  before  he  made  any 
confession  or  admission;  Jones  v.  Donald. 
4  0.  461 ;  the  rule  is  the  same  in  criminal 
cases.  See  Criminal  Law,  sub-division  Con- 
fessions ;  and  Jordan's  Case^  3  G.  382. 

4  Value  of  as  evidence.  'J'he  admissions 
of  a  party  are  the  strongest  or  weakest  evi- 
dence, according  to  the  surrounding  circum- 
htances.  and  it  is  for  the  jury,  and  not  for  tue 
court,  to  determine  upon  their  value  in  a 
particular  case ;  Prewttt  v.  Coopwood,  I  G. 
369;  and  admissions  are  weakened,  if  it  be 


shown  that  they  were  made  under  a  motive' 
to  conceal  the  truth,  especially  if  the  circum- 
stances showing  the  motive,  also  tend  to  show 
the  falsity  of  the  admission ;  Parker  ?. 
McNeill,  12  S.  &  M.  355. 

5.  Admissions  of  a  party  competevt  to 
testify.  As  a  general  rule,  the  admissions  of 
one  competent  to  testify  in  a  cau-e.  are  in- 
admissible; Carmichael  v.  Bank:  of  Pennsyl- 
vania, 4  H.  567  ;  but  if  the  party  making  tiie 
admission  be  competent  to  testify,  if  he  will, 
but  have  the  right  to  refuse  to  testify,  his 
admissions  are  admissible,  unless  he  volun- 
tarily appear  and  offer  to  testify ;  Duncan  v. 
Wats(m.  2  S.  &  M.  121.    See  post.  21. 

6.  Admissions  agreed  to  for  purposes  of 
the  suit  or  trial.  Where  the  parties  to  a  suit 
have  made  an  agreement  in  writing,  admitting 
the  existence  of  certain  facts  as  evidence  in 
the  cause,  this  will  be  conclusive,  and  neither 
will  be  permitted  to  introduce  evidence  to 
contradict  the  agreement  thus  made ;  Mor- 
gan\.  Beading,  3  S.  &  M.  366. 

7.  Admitting  affidavit  made  for  continu- 
ance.  Where,  on  an  application  for  a  con- 
tinuance, the  party  resisting  it,  admits  the 
affidavit  as  evidence,  or  as  containing  the 
evidence  of  the  absent  witness,  he  may  intro- 
duce evidence  to  contradict  it;  and  this  is 
now  the  rule  also  by  statute.  Rev.  Code  of 
1857,  p.  C22.  art.  302.  But  if  he  admit  the 
facts  stated  in  the  affidavit,  he  canuut  then 
introduce  evidence  to  contradict  them  ;  Brent 
v.  Heard.  40  M.  370 

8.  The  tvhole  conversation  must  he  intro- 
duced. Where  the  conversation  of  one  party 
is  introduced  in  evidence  by  the  other,  the 
former  has  the  right  to  have'all  that  c«»nver- 
sation  detailed  in  evidence;  and  this  rule 
applies  wherever  a  party,  introducing  a  wit- 
ness to  prove  a  conversation,  allows  him  to 
state  the  result  of  another  conversation,  so 
as  to  give  to  the  party  whose  conversation 
has  been  thus  introduced,  the  right  to  have 
both  conversations  fully  stated  to  the  jury; 
Mclntyre  v.  Harris,  41  M.  81. 

9.  Same:  Effect  of  endorsement  of  credit 
as  an  admission,  hni  an  endorsement  on  a 
promissory  note,  of  a  credit  in  these  words : 
"  Received  on  this  note,  $1,236,  it  being  pro- 
ceeds of  40  bales  of  cotton  shipped  to  Liver- 
pool on  account  thereof,"  was  held  to  be  an 
admission  of  the  reception  of  the  cotton,  but 
not  evidence  that  the  plaintiff  had  a  right  to 
ship  it  to  Liverpool ;  and  hence,  evidence  was 
admitted  to  show  the  value  of  the  cotton  in 
the  markets  of  the  State  where  the  parties 
lived,  there  being  no  other  proof  about  the 
cotton  than  the  endorsement,  and  the  evidence 
thus  admitted  of  its  value;  Phillips  v.  Com*l 
Ek  of  Manchester,  1  S.  &  M.  6:<6. 

10.  Propositions  made  to  a  stranger  contain- 
ing admissions:  Case  in  judgmmit.  A  letter 
from  the  defendant  (who  was  sued  as  endorser 
of  a  note),  addressed  to  a  stranger,  in  which 
assistance  was  asked  by  the  defendant  to 
arrange  a  note  made  by  the  i^ame  person  as 
the  note  sued  on  (and  on  which  the  letter 
statbd  the  writer  was  endorser),  with  the  view 
of  getting  possession  of  the  note,  to  enable 
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the  defendant  to  sue  the  maker  on  it.  is  compe- 
teol  to  go  to  the  jury  as  an  admission  of  the 
defendant,  in  repard  to  the  notice  of  the  dis- 
ho'or  of  the  note  sued  on.  there  being  other 
evidence  identifying  the  note  sued  on,  as  the 
one  alluded  to  in  the  letter;  Duncan  v.  Wa/-' 
s(m.2a  &M.  121. 

11.  Efed  of  receipt  as  evidence.  A  receipt 
given  ov  the  defendant  for  a  promissory  note 
made  by  him.  is  evidence  that  he  gave  such  a 
note;  and  if  he  be  sued  on  the  note  as  de- 
scribed in  the  receipt,  »ind  on  being  served 
with  notice  to  produce  it,  he  produce  a  note 
in  all  respects  like  the  one  described  in  the 
reoeipt.  except  that  it  is  under  seal,  the  plain- 
tiff will,  nevertheless,  be  entitled  to  recover 
upon  the  evidence  contained  in  the  receipt, 
unless  the  defendant  show  by  evidence,  that 
there  is  a  mistake  in  the  receipt,  and  that  the 
writin?  obligatory  produced  by  him,  and  not 
a  promissory  note,  was  the  instrument  really 
receipted  for  ;  Anders^m  v.  Rooi,  8  S.  A:M.  362. 

12.  Same:   When  there  is  a  mistake  in  the  ' 
parties  vames.     An  action  was  brought  by 

a  bank,  on  a  note  made  by  G.,  W.  &  M.  as 
partners,  and  also  by  F.,  for  $500,  due  1st 
January,  1840,  and  payable  at  the  bank. 
IV  defendants,  to  show  payment,  read  in 
evidence  without  objection,  a  memorandum 
signed  by  the  teller  of  the  bank,  to  this  effect : 
" Bank, in  a.count  with  G.  &  W. ;  1841,  March 
25.  By  cash,  $C00 ;  interest  on  same.  $30. 
'I'o  Cr.$630,  to  be  applied  to  payment  of 
note."  And  on  this  evidence  the  jury  found 
that  the  note  was  paid  :  Held,  that  the  ver- 
dict was  warranted  by  the  evidence;  Union 
Bkv.  Graves,  12  S   &  M.  130. 

13.  Effect  nf  inlrodua'ng  stoom  admission. 
If  a  party  introduce  in  evidence  the  sworn 
statements  of  his  antagonist,  it  will  not  be 
error  for  the  court  to  instruct  the  jury  that 
he  is  bound  by  such  statements,  unless  it  be 
contradicted  by  the  other  evidence;  Crowder 
y.  Nelson.  3  G.  26i». 

14.  Effect  of  promise  by  maker  to  pay  to 
the  assignee.  If  the  maker  of  a  note  promises 
the  holder  (who  is  an  assignee)  to  pav  it,  this 
19  prima  facie  evidence  of  title  in  nim.  and 
dispenses  with  proof  of  the  endorsement  to 
him ;  Barringer  v.  Nesbit,  1  S.  &  M.  22. 

15.  Effect  of  admission  as  to  boundary,  A 
declaration  by  the  owner  of  adjoining  land 
that  his  neighbor's  boundary  extends  to  a 
certain  line,  when  accompanied  by  acts  of 
forbearance  on  the  part  of  declarant  to  go 
beyond  that  line,  is  evidence  as  against  the 
declarant  that  the  line  designated  is  the 
boundary ;  SurgH  v.  Little,  2  0.  1 18. 

16.  Effect  of  admission  made  by  a  lawyer. 
M'here  a  positive  and  absolute  acknowledg- 
ment of  liability  for  the  acts  of  his  co-admin- 
istrator, is  made  by  one.  cognizant  of  all  the 
facts,  and  entirely  competent  to  form  an 
opinion  as  to  the  e.xtent  of  his  liability  (as  by 
a  lawyer  of  eminence),  the  acknowledgment 
is  conclosive,  unless  it  be  shown  aflBrmatively 
that  it  was  founded  on  mistake;  Jeffries  v. 
Lawson.  10  G.  791. 

Bee  Guardian  and  Ward,  61. 

17.  Offers  of  compromise.  Offers  of  com- 


promise are  inadmissible  in  evidence  ;  Gamer 
V.  Myricky  1  G.  448.  Though  the  courts  of 
late  have  leaned  against  their  exclusion ; 
Gruhbs  V.  Nye,  13  S.  &  M.  433.  But  the 
admission  of  distinct  facts,  though  made  in 
an  oflfer  of  compromise,  is  admissible ;  Gamer 
V.  My  rick  ;  Gruhbs  v.  Nye,  supra  ;  Pru^sell 
V.  Knowles,  4  H.  90. 
See  CoMPROMi.SK,  1 . 

18.  Same:  Case  in  judgmerd.  To  an  action 
of  assumpsit  on  a  promissory  note,  the  defend- 
ant pleaded  non  assumpsit,  which,  under  our 
statute,  is  an  admission  of  the  execution  of 
the  note;  and  he  then  wrote  to  the  plaintiff" 
a  letter  in  which  he  stated :  **  It  appears  I 
am  surety  for  William  on  a  note  for  §7500;" 
and  that  he  (the  maker)  was  old  and  infirm, 
without  property  and  unable  to  pay  ;  but  that 
he  had  a  son  who  would  pay  lor  him  in  cot- 
ton, at  twelve  cents  per  pound,  in  five  years, 
without  interest,  providea  a  judgment  should 
be  obtained  against  him  in  that  suit.  The 
defendants  afterwards  pleaded  a  denial  of  the 
execution  of  the  note  under  oath  :  Held,  that 
the  letter  was  admissible  in  evidence  against 
the  defendant,  because :  1st.  It  did  not  S'cm 
to  be  an  offer  of  compromise,  or  to  be  written 
pending  a  proposition  to  compromise ;  and, 
2d,  if  it  were,  still  the  admis.«ion  that  he  was 
surety  on  the  note  was  admissible ;  Gruhbs 
v.  Nye,  snpra. 

19.  Admissions  by  pleading.  It  is  well 
settled  under  our  statute  (  H.  &  H.,  p.  595), 
that  a  plea  to  the  action  admits  the  charac- 
ter in  wnich  the  defendant  is  sued,  as  maker, 
endorser,  partner,  and  the  like,  and  that  he 
cannot  introduce  evidpnce  to  overturn  the 
admissions  so  made ;  Wade  v.  Staunton,  5 
H.  631.  But  unsworn  pleadings  at  law  or 
in  chancery  are  not  admissible  in  evidence, 
against  the  party  pleading  them,  in  another 
suit,  as  admissions  of  the  facts  stated  in 
them  ;  such  averments  being  generally  the 
mere  acts  of  the  counsel  preparing  the 
pleadings ;  Crump  v.  Gerock,  40  M.  765. 
And  an  allegation  in  one  plea  is  no  evidence 
to  overturn  another  (distinct  plea.  Hence  a 
plea  in  ejectment  setting  up  a  claim  for  im- 
provements in  the  loctis  in  quo^  is  no  evi- 
dence of  possession  by  the  defendant,  when 
the  general  issue  is  also  pleaded ;  Morris  v. 
Henderson,  8  G.  492.  Under  the  Pleading 
Act  of  1850  allegations  of  the  complainant 
not  denied  by  the  answer,  are  to  be  taken  as 
true;  Prnve't  v.  Conpwood.  1  G.  369.  An 
affirmative  plea  setting  up  matter  in  avoid- 
ance, unaccompanied  by  any  plea  denying  the 
cause  of  action,  is  an  admission  of  the  cause 
of  action  as  stated  in  the  declaration  ;  Winn 
v.  Skiptvith.  14  S.  &  M.  31. 

20.  Admissiojis  inferred  from  silence.  An 
admission  of  a  statement  made  to  a  party, 
may  sometimes  be  inferred  from  his  silence 
in  not  denying  it ;  but  such  evidence  is  equiv- 
ocal and  should  be  received  with  caution  and 
reluctant  credence ;  and  when  sxich  evidence 
is  introduced  all  the  attendant  circumstances  - 
should  be  known.  The  temper  of  the  parties 
and  the  tenor  of  the  conversation  should  be 
stated  with  accuracy ;  Halls  v.  Thompson^  1 
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S.  &  M.  443.  Thus,  where  a  witness  stated 
the  language  of  the  parties  to  a  conversation, 
except  that  in  proving  an  admission  made  by 
one  of  them,  the  witness  said,  that  the  party 
*•  did  not  deny  the  concealment  but  admitted 
the  suppression,"  it  was  held  that  this  testi- 
mony raised  but  a  very  remote  presumption 
that  an  admission  of  concealment  had  been 
made;  Halls  v.  Thompson^ supra.  The  state- 
ment also  must  be  clearly  shown  to  be  made 
in  the  hearing  of  the  other  party ;  Presley  v. 
QuarleSy  2  G.  151.  And  there  can  be  no  ad- 
mission from  silence  or  failure  to  deny,  where 
it  is  shown  that  the  party  so  failing,  had  no 
personal  cognizance  of  tne  matter  stated  in 
nis  hearing;  Miller  v.  Northern  Rk^  6  C.  81. 
Thus,  where  the  proof  was  '*  that  an  agent  of 
the  plaintiff  presented  an  account  against  a 
partnership  to  the  junior  member  of  tne  firm, 
who  lookea  at  it  and  said  that  he  had  some 
money  in  the  house,  which  he  could  pay  on  it, 
but  he  would  rather  wait  a  few  days  till  his 
father  (the  senior  member)  came  home  ;  that 
he  was  then  looking  for  him,  and  he  would 
return  through  the  town  in  which  the  plain- 
tiff did  business  and  settle  the  matter ;  and 
this  partner  (the  junior)  examined  the  account 
and  made  no  objection  to  it;"  it  was  held 
that  the  proof  was  insufficieut  to  sustain  the 
account,  as  it  was  evident  that  the  junior 
member  referred  plaintiffs  agent  to  his  father, 
because  he  was  not  cognizant  of  the  transac- 
tion ;  Miller  v.  Narthem  B'k^  supra.  As  to 
silence  of  agent,  see  'post^  25,  and  Fublic  Con- 
tracts, 2.  As  to  silence  of  administrator, 
see  ExKcuTOR  and  Administrator,  176. 

21.  Admissions  hy  partners.  The  declara- 
tions of  one  copartner  made  after  the  dissolu- 
tion of  the  partnership,  but  in  relation  to 
facts  which  transpired  during  its  existence, 
and  in  the  regular  course  of  its  business,  and 
not  creating  a  new  liability,  are  admissible 
against  his  associate;  Cun^y  v.  Kurtz^  4 
U.  24. 

See  Partnership,  17,  18. 

22.  Admission  hy  an  executor.  The  ad- 
mission of  an  executor  that  he  had  received 
notice  of  the  dishonor  of  a  note  endorsed  by 
his  intestate  and  falling  due  after  the  execu- 
tor's appointment,  is  admissible  in  evidence 
in  an  action  against  the  executor,  unless  he 
appear  at  the  trial  and  consent  to  be  exam- 
ined as  a  witness  himself;  Duncan  v.  Watson^ 
2  S.  &  M.  121. 

See  Executor  and  Administrator,  174  to 
176. 

22a.  As  to  effect  of  admission  made  under 
erroneous  advice  of  counsel,  see  Attorney 
at  Law.  57. 

23.  Admissions  hy  hushand  or  wife.  An 
admission  ina<le  by  \xfemme  covert  in  relation 
to  the  title  of  a  slave  in  her  possession,  is 
admissible  against  her,  and  those  clauning 
under  her ;  Parr  v.  Gihhons,  1  C.  92  ;  S.  C,  5 
0.  375.  And  the  admission  by  the  husband 
of  the  wife's  title  to  personalty  in  their  joint 
possession,  is  admissible  against  him  and 
those  claiming  under  him,  to  prove  title  in 
her;  Sharpe  v.  Maxwell,  1  G.  589. 

24.  By  attorney  at  law.    The    unsolemn 


and  extra-judicial  declarations  of  an  attorney 
at  law  admitting  the  payment  to  him  of  a  debt 
due  to  his  client,  is  evidence  against  the  cli- 
ent; Wenans  v.  Lindsey,  1  H.  577. 

25.  By  agents.  The  admission  of  an  agent 
made  whilst  in  the  discharge  of  the  duties  of 
his  agencv,  are  admissible  against  the  princi- 
pal, and  hence,  an  account  rendered  by  the 
clerk  of  a  bank,  whose  duty  it  was  to  make 
it,  is  evidence  aerainst  the  bank  to  show  usury; 
Fomiquet  v.  West  Feliciana  R.  R,  Co.,  6  ft. 
116.  And  so  the  statement  of  an  agent  of  an 
incorporated  seminary  of  learning,  made  to  a 
person  as  an  inducement  for  him  to  subscribe 
for  a  scholarship  in  the  corporation,  as  to 
what  studies  were  embraced  in  the  scholar- 
ship, is  admissible  in  evidence  on  the  part  of 
the  subscriber,  and  so  also  are  the  resolutions 
and  actions  of  the  board  of  trustees ;  Mary 
Washington  Female  College  v.  Mcintosh,  8 
G.  671.  And  so  statements  made  by  one 
party  to  the  authorized  agent  of  the  other,  in 
reference  to  dealings  between  the  declarant 
and  the  agent  in  the  matter  of  the  agency, 
and  not  denied  by  the  agent,  are  admissible 
in  evidence  in  favor  of  the  declarant ;  State  v. 
Farish,  1  0.  483.     See  ante,  20. 

Sec  Principal  and  Agent,  59. 

26.  By  joint  trespassers.  In  a  joint  action 
for  trespass  against  several,  the  admission  of 
one  of  the  defendants  who  died  after  suit 
brought,  is  not  admissible  to  prove  the  tres- 
pass against  the  others  ;  Blackwdl  v.  Davis, 
2  H.  812.  But  when,  in  such  an  action,  the 
evidence  tends  to  show  a  combination  be- 
tween the  defendants  to  commit  the  injuries 
complained  of,  the  acts  and  declarations  of 
one  of  the  defendants  during  the  continuance 
of  the  affair,  i.  e.,  •Vhefore  the  difficulties  had 
entirely  ceased,  and  while  the  revengeful 
feelings  of  the  defendants  were  still  aroused," 
and  before  the  parties  have  entirely  separated, 
such  acts  and  declarations  showing  eircum- 
stances  of  aggravation,  are  admissible  against 
all — they  are  a  part  of  the  res  gestae.  Hence, 
testimony  that  immediately  after'  the  tres- 
passes were  oyer,  the  witness  and  another 
were  about  to  get  water  to  wash  the  blood 
from  plaintiff's  face,  caused  by  injuries  re- 
ceived from  the  defendants,  when  one  of 
the  defendants  prevailed  on  them  not  to  do 
so,  using  abusive  language  towards  the  plain- 
tiff; and  that  as  plaintiff,  who  was  then 
mounted  on  his  horse,  was  about  to  quit  the 
scene  of  the  trespass,  the  same  defendant 
struck  him,  is  competent;  Bdl  v,  Morrisson^ 

5  C.  68.    See  post,  79. 

27.  By  joint  maJcers  and  ohligors.  The  ad- 
mission of  a  joint  maker  or  obligor  of  a  note  or 
bond  is  admissible  in  evidence  against  the 
others,  especially  when  they  have  not  severed 
in  pleading ;  and  this  is  so  though  the  admis- 
sion be  made  in  an  answer  to  a  bill  of  dis- 
covery filed  against  the  party  making  the 
admission  ;  Montgomery  v.  Dillingham,  3  S. 

6  M.  647.     See  Estoppel,  2. 

28.  Admissions  hy  privies:  Assignor  cmd 
assignee.  An  admis*sion  by  an  assignor  of  a 
chose  in  action,  made  whilst  he  was  the  owner 
and  holder  of  it,  is  competent  evidence  against 
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the  assignee  and  those  claiming  under  him  ; 
and  ih'i*  rale  is  universal  in  this  State,  and 
extends  to  admissions  of  illegality  of  consider- 
ation made  hy  the  payee  of  a  note  before  as- 
signment ;  Brovm  v.  McGraw,  12  S.  &  M. 
267. 

29.  Same.  On  the  trial  of  an  action  brought 
by  the  drawees  against  the  drawer  of  an  ac- 
commodation bill  of  exchange,  for  money  paid 
out  by  plaintiflF  on  the  bill,  the  payee  was- 
introduced  by  the  defendant  to  show  that  the 
plaintiff  had  obtained  the  bill  without  valae; 
DQtthe  witness  could  not  state,  without  ac- 
cess to  bis  books,  whether  he  had  received 
value  from  the  drawees  of  the  bill  at  the  time 
he  deposited  it  with  them,  or  afterwards.  The 
plaintiff  then  introduced  in  evidence  the  books 
of  the  payee  to  prove  that  when  they  took 
the  bill,  and  afterwards,  they  made  advances 
to  the  payee  on  the  faith  of  it :  Held,  that  the 
books,  in  connection  with  the  testimony  of  the 
payee,  introduced  by  the  defendant,  were  com- 
petent evidence  for  the  plaintiflF.  as  the  de- 
fendant was  bound  by  the  payee's  acts  in  re- 
^d  to  the  bill,  since  he  had  drawn  the  bill  for 
his  accommodation  and  intrusted  it  to  him ; 
FtUows  V.  Harris,  12  S.  &  M.  462. 

30.  Same:  DistrihtUee  and  administrator. 
The  admission  of  one  of  several  distributees 
of  an  estate  is  not  competent  evidence  against 
the  administrator,  as  it  would  afifect  the  in- 
terest of  the  other  distributees ;  Preweit  v. 
Coopwood.  1  G.  369. 

31.  Same:  Heir  and  ancestor^  lessor  and 
lessee.  The  declaration  of  the  ancestor  or 
lessor,  qualifying  his  right,  is  competent  evi- 
dence against  the  heir  or  lessee ;  Graham  v. 
Busbt/.  5  G.  272. 

32.  Principal  and  surety :  Guardian  and 
executor,  and  their  sureties.  The  inventory  re- 
turned by  the  guardian  is  prima  facie  evi- 
dence against  his  surety  of  the  reception  by 
the  former  of  the  assets  therein  mentioned ; 
State  V.  Stewart,  7  G.  652.  And  so  is  a  de- 
cree rendered  against  an  executor  in  the  Pro- 
bate Court  evidence  at^ainst  his  surety,  being 
a  part  of  the  res  gestce,  and  the  unsolemn  ad- 
mission of  the  principal ;  but  it  is  only  prima 
facie  and  not  conclusive  as  to  the  surety ;  Dips- 
cxfDib  V.  Postell,  9  G.  476.  The  sureties  in 
such  case  are  not  in  such  privity  with  the 
principal  as  to  be  concluded  by  the  judgment, 
unless  there  be  a  special  stipulation  in  the 
bond  to  that  eflfect ;  lb. 

33.  Cf  vendor  impeaching  his  deed.  The 
declarations  of  a  vendor  made  after  the  execu- 
tion of  the  deed,  are  not  admissible  in  evi- 
dence to  impeach  it ;  and  this  rule  is  applica- 
ble where  the  declarations  of  the  grantor  in 
a  deed  of  trust,  as  to  the  motive  he  had  in 
making  it,  is  sought  to  be  introduced  l>y  his 
creditor,  who  seeks  to  impeach  it  upon  the 
ground  that  it  is  fraudulent  as  to  his  credit- 
ors ;  Ferriday  v.  Selser,  4  H.  506, 

2.  Bet  inter  alioa  aetaa. 

A   Dbclaration  and  Entries  by  Dbcrasrd 
Witness. 

34.  Same.  An  entry  or  memorandum  by 
one  who  knew  the  fact,  and  had  no  interest  to 


falsify  it,  and  made  in  the  course  of  his  busi- 
ness, is  admissible,  after  his  death,  as  evi- 
dence of  the  fact.  And  upon  this  ground  a 
memorandum  made  by  a  notary  public  in  his 
notarial  uncord  of  the  protest  of  a  promissory 
note,  stating  the  time  and  manner  of  serving 
notice  of  protest  on  the  endorser,  is  admissi- 
ble after  the  notary's  death  ;  and  in  such  case 
it  is  not  nec<»ssary  that  the  whole  record 
should  be  in  the  notary's  handwriting,  if  it  be 
signed  bv  him ;  Barnard  v.  Planters*  Bank^ 
4  H.  98;  Ogden  v.  GlidtweU.  .t  H.  179; 
Bodley  v.  Scarborough.  5  H.  729.  And 
by  the  statute  of  1833.  such  record  is  admissi- 
ble in  evidence  if  made  under  the  oath  of  the 
notary,  except  in  the  county  where  the  notary 
resides ;  Ogden  v.  GUdetveJf^  supra.  But  if 
not  made  under  oath,  it  is  admissible  at  com- 
mon law  if  the  notary  be  dead  ;  Dorsey  v. 
Merritt,  6  II.  390. 

See  Bii.i^  OF  Exchanok,  81. 

3.0.  Same.  And  so  where  it  was  a  matter 
in  controversy  what  was  the  true  date  of  a 
sale  of  land  made  by  a  guardian,  a  mortgage 
executed  by  the  purchaser  to  indemnify  his 
sureties  for  the  purchase  money,  which  recited 
the  date  of  the  sale,  was,  after  the  mortgagor's 
death,  held  competent  to  show  the  date ; 
McComb  V.  Gilkey,  7  C.  146. 

36.  Declarations  as  to  pedigree.  The  de- 
claration of  a  deceased  person,  that  her  for- 
mer husband  was  dead  at  the  time  of  her 
second  marriage,  is  competent  evidence  on 
th'^  trial  of  an  issue  involving  the  legitimacy 
of  the  children  of  the  second  marriage ; 
Spf'ars  V.  Burton,  2  G.  547  ;  S.  P.,  Henderson 
V.  Cargill,  2  G.  367. 

B.  Declarations  whrre  Party  is  not  Dead. 

37.  Same:  Entry  must  be  proven.  But 
where  a  creditor  received  cotton  from  his 
debtor,  for  shipment  to  a  foreign  port,  and 
sold  it  there  on  the  debtor's  account,  a  paper 
purporting  to  be  an  account  of  the  sale  and 
to  be  made  by  a  commission  house  in  that 
port,  is  not  admissible  in  evidence  without 
proof  that  it  is  the  actual  and  true  account 
of  the  sale  ;  Commercial  Bank  of  Manchester 
V.  Chisholm.  6  S.  &  M.  4.57. 

37a.  Declaration  post  litem  motam.  The 
exception  to  the  general  rule  admitting  hear- 
say evidence  of  matters  of  general  interest, 
which  excludes  the  admission  of  declarations 
made  post  litem  motam,  applies  only  to  the 
principal  matters  in  controversy  and  in  issue 
in  the  suit,  and  not  to  collateral  and  inci- 
dental questions  arising  during  the  progress 
of  the  trial ;  and  hence  it  is  no  objection  to 
the  admission  of  the  testimony  of  a  witness, 
impeaching  the  character  of  another  witness, 
on  a  trial  for  murder,  that  the  former  never 
heard  the  character  of  the  latter  called  in 
question  till  after  the  homicide  was  commit- 
ted ;  Mask's  Case,  7  G.  77. 

3.  As  to  admissibility  of  Deolarations  in  foror 
of  Declarant. 

38.  Answer  in  chancery,  not  admissible  at 
law.    An  answer  in  chancery  to  a  bill  of  dis* 
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covery  and  injunction  filed  pending  an  ac- 
tion at  law.  is  not  admissible  in  evidence, 
except  as  against  the  party  making  the  answer. 
A  party  cannot  make  evidence  for  himself, 
either  verbal  or  written ;  Bien  v.  WeaherspooTiy 
1  H.  28  ;  S.  P.,  Newell  v.  Newell.  5  G.  385. 

39.  Declaration  of  party  to  prove  posses- 
81071.  The  statement  of  a  party  claimino: 
that  he  is  in  possession  of  realty,  is  not  evi- 
dence for  him  to  prove  possession  ;  MrMullen 
V.  Mayo.  8  S.  k  M.  298;  NixorCs  Heirs  v. 
Cared' ft  Heir.%'i^  (J.  414. 

40.  Derlarati'mn  explanatory  of  posfiession. 
And  where  the  statement  of  a  party  is  simirht 
to  be  adinitt^tl  on  the  ofround  that  it  is  ex- 
planatory of  his  possession,  the  fact  of  his 
possession  must  be  shown  by  proof.  Hence, 
in  an  action  on  a  promissory  note  against  one 
of  several  joint  makers,  the  statement  of  a 
deceased  maker,  not  sued,  is  not  admissible 
in  favor  of  the  defendant,  even  in  connection 
with  evidence  which  tends  to  show,  but  does 
not  show,  that  the  declarant  had  the  note  in 
his  possession  at  the  time,  and  the  statement 
was  explanatory  of  his  possession  ;  Nye  v. 
Gruhh.  8  S.  &  M.  643 

41.  Sheriff' s  return  admissible  in  his  favor, 
A  sheriff's  return  of  a  levy  and  sale  of  realty, 
is  competent  evidence  in  his  favor,  in  an 
action  by  him  against  the  purchaser,  for  the 
price  bid  by  the  latter;  but  a  mere  memoran- 
dum made  in  a  private  book  by  the  sheriff,  is 
not.  The  return  is  an  official  act,  and  as 
such  admissible  ;  Hand  v.  Grant.  5  S.  A'  M .  508. 

42.  Declarations  admitted  from  necessity. 
The  declarations  of  a  party  interested  may 
be  received  in  his  own  f\ivor,  in  cases  of  ex- 
treme necessity,  where,  from  the  nature  of  the 
case,  no  better  evidence  can  be  reasonably 
expected.  But  the  necessity  must  not  arise 
from  an  accidental  failure  of  evidence  in  a 
particular  and  isolated  case,  but  it  must  be 
general  in  its  nature,  embracing  a  large  and 
definite  class  of  cases,  and  must  arise  in  the 
usual  and  natural  course  of  human  affairs. 
And  this  principle  is  so  applied,  as  to  admit 
not  only  tne  declarations  of  the  party  inter- 
ested, but  to  make  him  a  competent  witness 
in  his  own  favor.  Hence,  when  a  mandatory 
has  been  secretly  robbed  of  the  bailor's  goods 
or  money,  his  statement  made  soon  after  the 
robbery,  detailing  the  circumstances,  are 
competent  evidence  in  his  favor,  and  he  is 
also  a  competent  witness  in  his  own  behalf; 
Lampley  v.  Scott,  2  0.  528 ;  S.  P.,  Holman 
V.  Mnrdock,  5  G.  275. 

43.  Where  notice  is  required  Where  the 
law  imposes  the  duty  on  one  to  give  notice 
to  another,  the  letter  of  the  former  giving  the 
notice  is  competent  evidence  in  his  favor,  so 
far  as  the  contents  go  to  give  the  required 
notice;  Swann  v.   West.  41  M.  104. 

44.  Where  the  fact  of  setting  np  a  claim 
is  in  isstie.  When  evidence  is  introduced  to 
the  effect  that  a  creditor  had  stated  to  his 
debtor  that  he  would  not  require  payment  of 
the  debt,  unless  he  (the  creditor)  should 
afterwards  get  into  a  situation  where  he 
would  need  it ;  it  will  be  competent  to  show 
the  declarations  of  the  creditor,  made  after- 


wards, claiming  the  debt,  or  demanding  pay 
ment;  Young  y.  Power,  41  M.  197. 

4.  AdmissioxL  of  Books  of  Accounts. 

45.  Admissibility  of  books  of  accounts. 
"When  direct  proof  of  a  claim  for  troods  sold 
or  services  rendered,  cannot  be  made  by  the 
oath  of  the  creditor  or  of  oiher  witnesses,  the 
books  of  account  of  the  cn-ditorare  admissi- 
ble, not  as  conclusive  evidence  of  the  claim, 
but  as  evic'ence  tending  to  establish  it.  the 
credit  of  which  is  to  be  weighed  by  the  jury. 
But  their  competency  in  any  particular  case 
is  a  question  for  the  court,  and  in  order  to 
justify  their  admission  they  must  appear  to  be 
the  regular  books  of  account  of  the  party,  con- 
taining the  original  entries  of  his  transactions 
from  day  to  day,  and  in  the  regular  course  of 
business,  and  made  at  or  near  the  time  of  the 
transaction  to  be  proven,  and  also  that  the 
books  are  fairly  and  honestly  kept.  The  en- 
tries must  also  purport  to  have  been  made 
with  the  view  to  charge  the  opposite  party. 
And  if  alterations  or  additions  appear  in  the 
account,  they  must  be  satisfactorily  accounted 
for.  And  in  order  to  make  them  com[)etent 
evidence,  no  particular  mode  of  keeping  them 
is  required.  The  question  of  their  compe- 
tency must  be  determined  by  their  appearance 
and  the  character  of  the  books,  regard  being 
had  to  the  degree  of  education  of  the  party, 
the  nature  of  his  employment,  the  maimer  of 
the  chartres  against  other  people,  and  all  the 
circumstances  of  the  case.  And  they  will 
not  be  evidence  of  atiy  charge  not  in  the 
regular  course  of  business  of  the  party,  nor 
of  any  fact  that  may  collaterally  arise  in  the 
case;  Moody  v.  Rnberts,  41  M.  74;  con- 
firm«Ml  in  Hunter  y.  Wilkinson^  44  M.  71. 

46.  Copies  of  books  not  admissible.  The 
pra(;tice  which  has  grown  up  in  this  State  of 
admitting  copies  of  accounts  transcribed  from 
the  books,  and  sanctioned  by  several  cases,  is 
condemned  as  illegal;  M tody  v.  Roberts,  .su- 
pra. The  cases  referred  to  are  the  following: 
Hazlip  v.  Leggett,  G  S.  &  M.  326  ;  where  it 
was  said  in  relation  to  proof  of  a  phy.^ician's 
account,  that  it  would  have  been  strengthened 
by  proof  that  the  plaintiff  kept  correct  books 
and  the  account  was  correctly  copied  from 
them.  And  in  Simmons  y.  Means,  8  S.  &  M. 
397.  a  similar  case,  it  was  said  the  proof  in- 
troduced was  insufficient,  because  there  was 
no  proof  that  he  kept  correct  books,  and  the 
account  sued  on  was  correctly  transcribed 
from  them.  And  to  the  same  effect  is  Moore  v. 
Joyce,  I  (J.  584. 

47.  Books  of  a  partnership  as  evidence. 
The  books  of  a  partnership  in  which  are  en- 
tered all  its  transactions,  and  in  which  are 
also  entered  the  transactions  of  the  surviving 
partner,  are  evidence  i'^  a  suit  by  the  re- 
presentatives of  the  first  deceased  partner, 
against  the  representatives  of  the  surviving 
par!ner,  who  hid  also  died,  for  an  account. 
And  they  are  the  standard,  if  proven  to  be 
correctly  kept,  by  which  the  surviving  part- 
ner is  to  account,  and  he  is  not  to  be  held  ac- 
countable for  profits  not  shown  by  the  books, 
but  which   witnesses   acquainted    geueruUj 
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with  the  partnership  business,  estimate   as 
right ;  Mayscn  v.  Btazley.  5  C.  506. 

48.  AhstMH  of  lost  books  evidence.  And  if 
such  books  be  lost,  and  the  bookkeeper  who 
kept  them  be  dead,  the  solicitor  of  the  party 
seeking  the  accoantwill  be  compelled  to  pro- 
dace  a  fair  abstract  which  he  has  made  of 
them  for  his  use  in  the  suit,  and  the  abstract 
when  so  produced  and  proven  by  the  solicitor 
to  be  fair,  will  be  competent  evidence  to  prove 
the  contents  of  the  book  ;  Ih. 

4Ba.  Impeachment  of  books  of  account. 
Theacconnt  books  of  a  physician  were  offered 
in  evidence  by  his  admmistralor  to  prove  an 
account  for  medical  services.  The  plea  was 
the  creneral  issue  only;  delendnnt  sought  to 
prove  that  the  plaintiffs  intrstate  had  been 
Known  to  receive  payment  from  other  cus- 
toniprg,  which  he  never  entered  on  his  books : 
Held,  that  the  evidence  was  not  germane  to 
fbe  issue;  bnt  that  evidence  showing  that  he 
ciiarg^ed  for  services  not  rendered,  was  com- 
petent; Hunter  v.  WitkinsoJi,    44  M.  721. 

6.  Presumptive  Evidence. 
A.  From  Conduct. 

49.  Title  presumed  from  acts  of  parties. 
After  a  great  lapse  of  time,  wlien  positive 
proof  of  a  fact  is  impos^ible,  resort  may  be 
had  to  circumstantial  evidence  derived  from 
the  conduct  of  the  parties  at  the  time.  It 
was  a  question  in  1841  whether  certain  slaves 
of  the  wife  came  to  the  possession  of  husband 
and  wife  before  the  husband's  death  in  1827 ; 
there  was  no  positive  proof  on  this  point,  bnt 
it  was  held  that  the  circumstantial  evidence 
warranted  the  belief  that  the  slaves  came  to 
the  husband's  pos.session  before  his  death, 
and  this  proof  was  mainly  based  on  the  ground 
thai  they  were,  soon  after  the  husband's  death, 
appraised  as  a  part  of  his  estate,  and  that  his 
administrator,  who  caused  it  to  be  done,  was  a 
man  of  fine  business  capacity  and  of  exemplary 
probity;  Harper  v.  Archer,  (J  U.  212. 

ftO.  Presumption  from  failure  to  produce  a 
vrifupss.  The  fact  that  witnesses  evidently 
friendly  to  the  party  failing  to  call  them,  were 
Hot  introduced  to  contradict  another  witness 
(it  appearing  that  they  were  cognizant  of  the 
iransaclion),  is  a  circumstance  tending  to 
strengthen  the  testimony  of  that  witness ; 
Ccdhoun  v.  Burnett,  40  M.  599. 

51.  Proof  of  marriage  by  conduct  of  the 
parlies.  Proof  of  coLabiiaiion  between  a 
man  and  a  woman,  and  an  acknowledgment 
of  each  other  as  husband  and  wife,  and  that 
they  were  so  regarded  and  treated  by  their 
relatives,  and  that  they  recognized  and  gave 
the  family  name  to  their  children,  raises  the 
presumption  of  a  legal  marriage  between  them, 
which  is  not  rebutted  by  proof  of  occasional 
declarations  made  by  each  of  them,  denying 
the  marriage,  if  they  be  not  made  under  cir- 
camstances  of  peculiar  seriousness  and  sol- 
emnity; nor  by  proof  of  conduct  on  their 
part  which  amounts  only  to  a  suspicion  that 
they  were  not  married ;  Hendzrson  v.  Car- 
giU,  2  G.  367. 

51a.  Presumption  of  continuance  of  adul- 


tery. Unlawful  sexual  intercourse,  once 
shown,  is  presumed  to  continue,  if  the  par- 
ties continue  to  live  in  the  same  house,  though 
the  other  inmates  of  the  house  are  not  pre- 
pared to  depose  to  that  fact ;  Candti's  Cas4f 
42  M.  ^U. 

52.  Presumption  as  to  intent  to  charge: 
Case  in  judgment.  G.  married  the  widow  of 
C,  and  lived  with  her  during  her  life,  in  the 
occupancy  and  enjoyment  of  C.'s  estate;  and 
continued  such  occupancy  un<l  enjoyment  till 
his  own  death,  beingin  all  a  period  of  twenty 
years,  and  made  no  charge  against  C's  estate 
during  that  time  for  the  support  and  mainte- 
nance of  (J.'s  children,  who  lived  with  him;  nor 
for  money  laid  out  for  the  estate.  After  G.'s 
death  his  administrator  presented  an  account 
against  C's  estate,  for  the  support  of  the 
children  and  for  money  paid  out  for  the  estate : 
Held,  that  the  facts  raised  a  fair  presumption 
that  G.  never  intended  to  charge  for  the  main- 
tenance and  support  of  the  children,  nor  for 
money  disbursed  by  him  for  the  estate;  Car- 
ter v.  Probate  Judqe,  2  8.  <fe  M.  42. 

52a.  Presumption  as  to  official  conduct. 
The  presumption  of  the  correctness  of  ofticial 
character  is  a  general  one,  and  applies  to  all 
official  acts :  Wray  v.  Doe,  10  8.  &  M.  452 ; 
Hardin  v.  Hoyo-po-nubby's  Lessee,  5  0. 567. 

B.  From  Possession. 

53.  Possession  of  order  by  drawee  The 
possession  by  the  drawee  of  an  order  directed 
to  him  by  a  judgment  creditor,  and  request- 
ing him  to  pay  a  certain  sura  of  money,  and 
stating  **  this  shall  be  your  receipt  for  so 
much  money  paid  on  said  judgment,"  is  prima 
facie  evidence  of  payment  by  the  drawee  of 

the  amount  stated  in  the  order;  Witherspoon 
V.  Cain,  W.  407. 

54.  Possession  presumed  rightfxd.  Pos- 
session of  realty  is  an  apparent  right,  and 
when  it  has  long  continued,  it  is  highly 
favored  in  law,  which  sustains  it  by  all  rea- 
sonable presumptions.  Almost  every  variety 
of  written  evidence  of  title  will  be  presumed 
in  fa^or  of  long  possession  ;  all  presumptii^ns 
being  in  favor  of  the  possessor,  and  none 
against  him  :  Grand  Gulf  Bank  v.  Bryan,  8 
S.  &  M.  234 ;  8.  P.,  Nixon's  Heirs  v.  Carcns's 
Heirs,  6  C.  414;  S.  P.,  Stevens'>n's  Heirs  v. 
McReary,  12  8.  &  M.  9.     8ee  post,  56. 

55.  Possession  of  deed.  Possession  by 
the  grantor  of  a  deed  is  presumptive  evidence 
of  delivery ;  Morris  v.  Henderson,  8  G.  492. 

C.  From  Lapse  of  Time. 

56.  Presumption  :  Supplying  records  after 
thirty  years.  Whilst  it  is  settled  in  this  8tate 
that  a  sale  of  realty  made  by  an  administrator 
under  an  order  of  the  Probate  Court,  is  void, 
unless  the  record  show  affirmatively  every- 
thing necessa.'y  to  give  the  court  jurisdiction 
over  the  person  and  over  the  subject  matter : 
nevertheless,  when  the  sale  was  ordered  and 
made  in  the  infancy  of  the  territorial  govern- 
ment of  Mississippi,  and  the  record  showed 
the  appointment  of  the  administrator,  and  an 
order  declaring  the  estate  insolvent,    and 
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directing  the  sale  of  the  realty,  but*  did  not  ' 
show  that  notice  was  given  to  the  heirs,  nor  t 
that  a  bond  was  given  to  account  for  the  pro- 
ceeds, it  was  held  in  favor  of  the  pnrchaser, 
who  had  been  in  possession  for  thirty  four  . 
years  under  a  deed  from  the  administrator,  | 
reciting  in  detail  the  performance  of  all  legal 
acts  necessary  to  a  valid  sale,  that  from  the 
great  lapse  of  time  the  legal  presumption  was 
that  the  sale  was  regular  in  all  respects  and 
valid,  and  that  this  presumption  would  pre- 
vail in  the  absence  of  countervailing  proof 
showing  the  contrary;  and  that  the  pre- 
sumption was  strengtnencd  by  proof,  that  at 
the  time  of  the  sale  and  subsequently,  the 
ofiBcers  in  charge  of  the  records  of  the  court 
were  careless  and  negligent  in  the  discharge 
of  their  duties,  as  such  proof  must  tend  to 
show  the  probability  of  the  loss  or  destruction 
of  the  records;  Stephenson  v.  McReary's 
Heirs,  12  S.  &  M.  9.     See  ante,  54. 

57.  Same.  Alter  the  lapse  oi  eleven  years 
only,  notice  of  a  motion  to  confirm  a  sale  of 
realty  will  not  be  presumed,  it  not  appearing 
that  any  of  the  records  or  papers  are  lost, 
and  it  is  doubtful  whether  the  doctrine  allow- 
ing presumptions  of  the  existence  of  writings 
after  a  great  lapse  of  time,  is  at  all  applicable 
to  cases  of  records  ;  Learned  v.  Matthews^ 
40  M.  210. 

58.  Same.  The  lapse  of  twenty  years  from 
the  date  of  the  record,  and  of  the  proof  of  the 
execution  of  a  will,  is  no  presumption  of  its 
probate,  where  nothing  has  been  done  in  exe- 
cution of  the  will,  and  no  possession  held 
under  it;  Fothereev,  Laiorence,  1  G.  416. 
See  Wills,  113,114. 

59.  Deed  thirty  years  old  :  Proof  of  exe- 
cution. A  deed  thirty  years  old  may  be 
established  by  proof-  of  the  signature  of  one 
of  the  subscribing  witnesses,  without  proof 
showing  his  death  or  absence  from  the  State ; 
N^xon  v.  Porter,  5  G.  697.  And  if  the  grantee 
look  possession  of  the  land  soon  after  the  date 
of  such  a  deed  and  held  it  a  short  time,  and 
the  grantor  twenty  years  afterwards  admitted 
that  he  executed  the  deed  on  the  daj*  of  its 
dale,  this  is  suflBcient  to  dispense  with  the 
production  of  the  subscribing  witnesses ;  Jb. 

60.  Sam^e.  That  a  deed  merely  bears  date 
thirty  years  before  its  production  in  evidence, 
is  not  sufficient  to  bring  it  within  the  rule 
which  admits  as  evidence  ancient  documents, 
without  proof  of  their  execution  ;  but  the 
existence  of  the  deed  for  thirty  years,  must  be 
shown  by  proof  aliunde;  this  may  be  done, 
however,  by  proof  of  circumstances  creating 
the  presumption  of  execution,  as  by  proof  of 
its  possession  by  the  party  claiming  under  it 
for  thirty  years,  or  by  proof  of  possession  of 
property  conveyed  by  it  for  that  period ; 
Fairly  v.  Fairly,  9  G.  280. 

See  Deed,  92,  92a. 

61.  Presumption  of  payment  from  lapse 
of  time.  When  the  statute  of  limitations, 
barring  actions  on  a  bill  single,  is  sixteen 
years,  it  is  a  very  serious  question  whether  the 
failure  to  sue  on  the  bill  for  nine  years,  even 
with  additional  circumstances,  would  warrant 
a  presumption  of  payment;  and  the  failure 


to  sue  for  three  years,  whilst  the  holder  was 
in  easy  circumstances,  affords  but  a  slight 
presumption  against  him.  And  when  the 
debtor  removes  to  another  State,  any  pre- 
sumption of  payment  arising  from  lapse  of 
time,  is  repelled  whilst  the  debtor  and  credi- 
tor resided  in  different  jurisdictions;  Mann 
V.  Manning,  12  S.  &  M.  615. 
See  Vendor  and  Vendke,  230. 

62.  Same:  Repelhng  presumption:  Case 
in  judgment.  A  bill  single  overaue  for  many 
years,  was  presented  to  the  maker  for  pay- 
ment, and  he  answered  that  he  would  make 
inquiry  in  another  State,  where  the  bill  single 
was  executed,  to  ascertain  whether  or  not  it 
had  been  paid,  and  if  it  had  not  been  paid  he 
would  pay  it;  but  he  took  no  steps  to  make 
the  inquiry:  Held,  that  this  conduct  was  a 
circumstance  to  repel  any  presumption  of 
payment  arising  from  the  lapse  of  time  ;  Ih. 

63.  Presumption  of  death.  A  party  who 
has  left  the  State,  and  has  not  been  heard 
from  for  five  years,  is  presumed  to  be  dead ; 
within  the  five  years  he  is  presumed  to  be 
alive  ;  Spears  v.  Burton,  2  G.  547 ;  Gibson's 
Case,  9  G.  31. i  But  this  last  presumption  in 
favor  of  life  is  not  sufficient  to  establish  the 
illegality  of  the  marriage  of  such  absentee's 
wife  within  the  five  years,  especially  when  the 
validity  of  the  marriage  is  attacked  after  the 
lapse  of  twenty  years  from  his  departure  from 
the  State,  during  all  which  time  he  has  not 
been  heard  from  ;     Spears  v.  Burton,  supra, 

64.  Same.  And  the  legal  presumption  in 
favor  of  the  validity  of  a  second  marriage,  of 
a  party  whose  husband  or  wife  at  the  time 
of  the  second  marriage  has  been  absent  five 
years  without  being  heard  from,  will  be  in- 
dulged in  a  prosecution  for  bigamy  agninst 
a  party  to  the  second  marriage,  who  subse- 
quently contracts  a  third  marriage,  and  who 
insists  that  the  second  marriage  was  void  on 
account  of  his  absent  wife  being  then  alive : 
Gibson's  Case,  9  G.  313. 

64a.  Presumption  of  death  :  Case  in  judg- 
ment. Art.  252,  p.  521,  of  the  Rev.  Code  of 
1857,  is  as  follows :  *'  Any  person  who  shall  re- 
main beyond  sea,  or  absent  himself  from  the 
State,  or  conceal  himself  in  the  State,  for  seven 
years  successively,  shall  be  presumed  to  be 
dead,  in  any  case  wherein  nis  death  shall 
come  in  question,  unless  proof  remains  that  he 
is  alive  within  that  time,"  &c.  The  mother  of 
the  absentee  testified  in  the  year  1866.  that 
he  sailed  from  New  York  in  1856,  bound  for 
Spain  ;  about  five  days  after  the  sailing,  there 
was  a  violent  storm  at  sea,  and  that  neither 
the  ship,  nor  any  person  on  board  (including 
her  son)  had  been  heard  from  afterwards : " 
Held,  that  this  was  sufficient  presumptive 
proof  of  the  son's  death  ;  Learned  v.  Corletfy 
43  M.  687. 

See  Limitation  of  Actions,  12. 

6.    Circumstantial  Evideaee. 

65.  Identity  proven  by  circumstantial  evi- 
dence :  Case  in  judgmerU.  Identity  may  be 
proven  by  circumstantial  evidence  as  well  as 
positive.  Uence,  in  an  action  on  the  case  for 
damages  for  enticing  away  a  slave,  the  plain- 
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tiff  may  prove  by  one  witness  tbat  he  lost  a 
slave  of  a  certain  description,  daring  such  a 
period,  and  he  may  prove  by  another  witness 
that  a  slave  of  that  description  was  on  the 
defendant's  plantation  during  the  period  of 
the  absence ;  Suzett  v.  Btickels.  7  H.  663. 

66.  Consideration  proved  hy  drctimstan- 
ces.  When  the  date  and  amount  of  a  note 
correspond  exactly  with  the  date  and  amount 
of  a  certificate  for  stock  issued  by  the  payee 
to  the  maker,  this  correspondence,  in  the  ab- 
sence of  all  contrary  proof,  is  sufficient  to 
authorize  a  jury  to  find,  that  the  stock  was 
the  consideration  for  the  note ;  Barrinjer  v. 
Ne^'^bil  1  S.  &  M.  22. 

67.  Proof  as  to  assent  to  receive  uncnrrent 
funds:  Case  in  judgment.  The  plaintiff  in 
execution  made  a  motion  against  a  sheriff  for 
a  failure  to  pay  over  money  collected  on  his 
execution,  which  the  sheriff  had  returned 
"satisfied,"  and  the  sheriff  was  allowed  to 
prove  that  he  collected  it  in  Union  Bank 
notes,  and  notified  plaintiff's  attorney  of  that 
fact,  who  made  no  objection  thereto ;  that 
about  the  same  period  plaintiff  was  in  the  habit 
of  receiving  from  his  agents  and  attornevs, 
without  objection,  the  same  kind  of  funds; 
that  these  bank  notes  constituted  the  circu- 
lating medium  of  the  State  at  that  time,  and 
were  generally  received  by  execution  credit- 
ors, and  that  the  money  had  been  collected 
four  years  before  the  motion  was  made:  Held, 
that  the  evidence  was  competent  and  legal, 
and  also,  that  it  was  such,  that  in  view  of  it 
the  court  could  not  instruct  the  jury,  there 
was  no  legal  evidence  before  them  that  the 
plaintiff  authorized  the  reception  of  those 
Dotes  in  payment  of  his  execution ;  Anketell 
V.  Torrey,  7  S.  &  M.  467. 

68.  Circumstantial  evidence  of  probate  of 
mli.  A  certified  transcript  of  the  record  of 
a  Court  of  Ordinary,  for  the  State  of  Georgia, 
in  which  is  embraced  a  copy  of  a  will,  and 
the  affidavit  of  the  attesting  witnesses,  prov- 
ing its  execution,  made  in  open  court,  and 
also  a  statement  that  the  will  was  recorded, 
and  copies  of  the  receipts  given  by  the  lega- 
tees named  in  the  will,  to  the  execntor 
for  legacies  bequeathed  to  them,  which  re- 
ceipts were  also  recorded  in  said  court,  con- 
tains sufficient,  though  informal,  evidence  of 
the  probate  of  the  will ;  Jordan  v.  Thomas, 
2  G.  5.57. 

69.  Proof  (hat  jury  were  sworn.  If  the  re- 
cord recite,  that  "  the  jury  were  sworn,  a 
true  verdict  to  give  according  to  the  evi- 
dence," it  is  presumed  they  were  regularly 
sworn,  or  that  the  parties  waived  the  regu- 
larity, if  no  exceptions  were  taken  ;  Welhom 
V.  Spears,  3  G.  138. 

See  Criminal  Law. 

7.  Res  gest». 

70.  Difficulties  as  to  general  rule :  Discre- 
tion of  court.  It  is  difficult,  if  not  impossible, 
to  lay  down  any  precise  general  rule  as  to 
what  act3  and  declarations  are  admissible  in 
evidence  as  a  part  of  the  res  gesto!.  And 
from  this  inherent  difficulty,  questions  in  re- 
lation thereto  must,  to  a  great  extent,  be  left 


to  the  sound  discretion  of  the  court  of  the 
first  instance,  and  for  this  reason  the  appel- 
late court  will,  in  reviewing  the  decisions  of 
the  inferior  tribunal  on  such  questions,  defer 
much  to  the  discretion  of  that  court;  Meek 
et  ah  V.  Perry.  7  G.  190. 

71.  Tests  of  the  admissibility  of  res  gestcB. 
The  principal  points  of  attention  upon  the 
admissibility  of  acts  and  declarations,  as  a 
part  of  the  res  gestce.  are  whether  the  circum- 
stances and  declarations  offered  in  proof  were 
contemporaneous  with  the  main  fact  under 
consideration,  and  whether  they  are  so  con- 
nected with  it  as  to  illustrate  its  character; 
Ih. 

72.  Same.  The  declarations  must  appear  to 
have  been  made  at  the  time  the  act  was  done 
which  they  are  supposed  to  characterize,  and 
they  must  be  well  calculated  to  unfold  the 
nature  and  quality  of  the  facts  which  they 
are  introduced  to  explain,  and  must  so  har- 
monize with  them  as  obviously  to  constitute 
onlj  one  transaction.  They  must  also  be 
such  as  may  fairly  be  recfarded  as  the  natural 
suggesiiou  of  the  co-pxistnig  motive  which 
influenced  the  conduct  unrler  investigation, 
and  referable  only  to  that  motive  and  con- 
duct ;  lb. ;  8.  P.,  Holman  v.  Murdoch,  5  G. 
27.5. 

73.  Same.  If  the  declarations  be  merely 
narrations  of  a  past  transaction,  or  if  they  be 
not  the  natural  and  inseparable  concomitants 
of  the  main  fact  in  controversy,  and  so  con- 
nected with  the  hypothesis  they  are  intro- 
duced to  support,  as  to  induce  the  belief 
that  they  are  the  mere  result  and  consequence 
of  the  co-existing  motives  which  they  are 
designed  to  establish,  they  are  inadmissibte. 
And  if  from  the  experienced  connection  be- 
tween the  circumstances  and  situation,  in 
which  the  declarant  was  placed  at  the  time 
the  declarations  were  made,  and  of  human 
motives  and  conduct  under  like  circumstances 
generally,  the  declarations  are  most  likely 
the  result  of  contrivance  and  a  fraudulent 
design  to  conceal  the  truth,  they  are  inadmis- 
sible ;  Meek  et  al.  v.  Thornton,  supra. 

74.  Same:  An  instance.  The  act  of  import- 
ing a  slave  into  this  State  is  a  single  trans- 
action, confined  to  a  single  point  of  time ; 
and,  moreover,  the  importer,  by  procuring 
the  certificate  of  character  required  by  the 
statute,  has  it  in  his  power  to  avoid  the  neces- 
sity of  relying  upon  his  own  declarations  as 
evidence  of  his  intention  in  making  the  im- 
portation ;  and  hence,  his  declarations,  made 
on  the  eve  of  his  departure  from  the  State  to 
purchase  slaves  in  another  State,  and  after 
his  return  with  the  slaves,  and  whilst  they  , 
were  in  his  possession,  that  they  were  for  his 
own  use  and  not  for  sale,  are  inadmissible  in 
evidence  in  his  favor,  to  show  that  the  slaves 
were  not  introduced  for  sale ;  Holmnn  v. 
Murdoch.  5  G.  275. 

75.  Sime.  And  the  fact  that  the  members 
of  the  bar,  and  the  inhabitants  of  the  county 
in  which  a  person,  who  has  imported  slaves 
into  this  State,  resides,  believed  at  the  time 
of  the  importation  that  it  was  not  illegal  to 
import  uncertificated  slaves  for  sale,  is  not  a 
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circumstance  from  wbich  the  inference  could 
be  legally  drawn,  that  the  importer  enter- 
tained the  same  opinion,  and  is  not,  therefore, 
competent  evidence  to  go  to  the  jury  in  sup- 
port of  the  truth  and  sincerity  of  declara- 
tions made  by  the  importer  at  the  time  of 
the  importation,  that  they  were  introduced 
for  his  own  use,  and  not  for  sale ;  Ih. 

7oa.  Same:  Attachmiui  case  for  removaX, 
The  jury  in  the  trial  of  an  issue,  whether  an 
attachment  taken  out  on  the  ground  that  the 
defendant  was  about  to  remove  from  the 
State  was  wrongfully  sued  out  or  not,  must 
consider  all  the  contemporaneous  acts  and 
conduct  of  the  defendant,  and  also  his  declara- 
tions as  to  his  intention  to  remain  and  carry 
on  his  farm  here,  if  made  before  the  attach- 
ment was  sued  out;  but  his  conduct  and  de- 
clarations after  the  suit  was  commenced,  are 
inadmissible.  The  fact  that  he  hired  hands  to 
work  a  plantation  in  this  State,  a  short  time 
before  the  attachment  was  sued  out,  is  ad- 
missible in  his  favor ;  Baker  v.  Kdly^  41  M. 
696. 

7n&.  Records  a  part  of  (he  res  gestae.  Re- 
cords and  jud«(ments  not  between  the  parties, 
if  a  part  of  the  res  ge.stoi  are  admissible  in  evi- 
dence ;  Wells  v.Skipp,  W.  353.  Thus  a  judicial 
proceeding  for  partition,  though  void  for  uncer- 
tainty in  the  designation  of  the  parcel  allotted 
to  each  coparcener,  yet  if  referred  to  in  a  parol 
agreement  for  partition,  is  admissible  as  a 
private  writing,  being  a  \>Vin  o(i\ie  res  gestae  ; 
Wtldey  V.  Bonney's  Lessee,  2  G.  044  ;  and  so 
the  inventory  of  a  guardian  is  evidence 
against  his  surety  ;  Slate  v  Stewart^  7  G.  652. 
And  so  a  judgment  render^nl  in  the  Probate 
Court  on  an  accounting  by  the  executor  is  a 
part  of  the  res  gestae^  and  admissible  in  evi- 
dence against  the  surety  ;  Lipscomb  v.  Pos- 
ell,  7  G.  476. 

76.  Admi8'<tble  to  explain  tmcertain  writ- 
ing. AVhere  an  insirument  on  its  face  is 
uncertain  as  to  whether  it  is  a  deed  or  will, 
the  acts  and  declarations  (»f  the  maker  at  the 
time  of  its  execution  and  delivery,  are  admis- 
sible to  explain  it ;  Herrington  v.  Bradford, 
W.  620 

77.  Admissihle  in  suit  for  divorce.  In  a 
suit  for  divorce  on  the  ground  of  the  defend- 
ant's desertion  of  complainant  for  three  years, 
when  there  is  no  ;  round  to  suspect  collusion 
between  the  parties,  the  declarati  ns  of  the 
complainant  made  to  the  defendant  about 
the  date  of  the  commencement  of  the  sepa- 
ration, explanatory  of  the  relations  between 
them  and  of  the  motives  on  which  complain- 
ant acted,  are  in  the  nature  of  verbal  acts, 
constituting  a  part  of  the  res  gestce,  and  are 
admissible  in  evidence  in  favor  of  the  declar- 
ant; Fulton  V.  Fulton,  7  G.  517. 

78.  Declaration  of  parties  to  a  fraudulent 
sale,  Q.  was  applied  to  by  .J.,  a  judgment 
debtor,  to  buy  his  property  then  levied  on, 
for  J.'s  benefit,  but  Q.  being  unwilling  to 
buy,  applied  to  S.,  a  neighbor  of  J.,  to  do 
who  made  no  reply  to  the  proposition,  but 
bought  the  property,  and  afterwards  stated 
he  bought  it  for  the  benefit  of  J.  Q.,  during 
the  bidding,  asked  several  parties  not  to  bid 


against  S.,  as  he  was  buying  for  the  benefit 
of  J. :  Held,  that  these  declarations  of  Q. 
were  admissible  against  S.  on  two  grounds. 
1st.  They  constituted  a  part  of  the  re«  gestfie. 
and  as  such  wore  admissible,  though  not  made 
in  the  presence  of  S.  2d.  They  were  the 
declarations  of  one  of  several  conspirators  to 
defraud  J.'s  creditors,  and  were  made  in  pur- 
suance of  that  design,  and  as  a  means  of 
carrying  it  out;  Stovall  v.  Farmers'  ^' 
Merchants*  Bank,  8  8.  &  M.  ;:0.").  See 
Vendor  and  Vkxdkk,  225.  Fraudulent 
Assignment,  77. 

79.  Declaration  of  joint  trespassers.  The 
proof  tended  to  show  a  combination  on  the 
part  of  the  defendants  to  commit  a  trespass 
on  the  plaintiff.  After  the  trespass  and  be- 
fore the  parties  had  separated,  one  of  the  de- 
fendants committed  another  act  of  trespass, 
and  used  declarations  of  insult  and  abuse: 
Held,  that  this  conduct  was  admissible,  as  a 
part  of  the  re  gestce,  against  all ;  Bell  v.  Mor- 
rison,  5  C.  68 ;  seeow/e,  25. 

80.  Declarations  before  the  trespass.  In 
such  a  case  the  declarations  of  the  pluiutiff, 
made  on  the  day  he  was  assaulted  and  beaten 
by  defendants,  and  before  the  trespass,  and 
whilst  he  was  on  the  way  to  the  place  where 
it  occurred,  to  the  effect  that  his  purpose  in 
going  there  was  to  get  a  load  of  cotton  for  his 
A^i  boat,  is  competent,— it  not  being  shown 
by  any  evidence  that  he  anticipated  a  difii- 
culty  with  defendants ;  Jb.   ^ 

81.  Declarations  of  a  prisoner  after  the 
crime.  On  the  irial  of  an  indictment  for  mur- 
der, a  witness  for  the  Slate  testified  that  on 
the  day  of  the  killing,  he  met  the  accused 
about  one-half  mile  from  the  scene  of  the 
murder,  and  that  he  had  blood  on  his  hands. 
On  cross  examination  he  stated  that  the 
accused  was  coming  from  his  own  house  ut 
the  time  spoken  of;  that  he  discovered  the 
condition  of  the  prisimer's  hands,  in  conse- 
quence of  the  prisoners  calling  his  uttentiou 
to  them.  The  accused  then  asked  the  witness 
to  stale  what  the  prisoner  said  at  the  time  he 
showed  his  hands  to  h  m :  Held,  that  the 
question  was  illegal,  as  the  statement  of  the 
prisoner  was  no  part  of  his  confession  drawn 
out  by  the  State ;  nor  any  part  of  the  res 
gestce.  That  declarations  are  admissible  as 
a  part  of  the  res  gestce  only,  upon  the  pn- 
snmption  that  they  elucidate  the  fact  with 
which  they  are  connected,  having  been  made 
without  premeditation  or  artifice,  or  a  view 
to  consequences.  Tliatthe  declaratioti  sought 
to  be  introduced  was  made  at  the  distance  of 
half  a  mile  from  the  scene  of  the  killing, 
and  that  sufficient  time  had  elapsed  to  enabte 
the  accused  to  determine  the  nature  of  the 
explanation  he  would  make;  and  hence  was 
not  of  that  impulsive  character  which  distin- 
guishes declarations  made  at  the  time  of  the 
transaction ;  Scagg's  Case,  8  S.  &  M.  722. 

ni.  Written  Evidence. 

1.  Dooument  of  a  Pnblio  Nature  not  Judicial. 

A.    State  Papkbs  and  Statutes  of  Other 

States. 

82.  Printed  volume  of  State  papers.     A 
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Tolame  of  State  papers,  printed  by  authority 
of  Congress,  is  a  public  record*  and  admissible 
Msach  inevidence :  Nixon  v.  Porter,  5  G.  697. 

83.  VHitre  printed  statutes  of  a  sister  State 
evidence.  Where  the  printed  statutes  of  a  sis- 
ter State  are  offered  in  evidence  under  the 
Act  of  1833,  they  must  appear  on  their  face 
to  be  printed  by  authority  of  such  State ; 
Bauijhan  v.  Graham,  1  H.  220. 

B.    SURVKYS  AND  MaPS. 

84.  Where  plot  of  survey  admissible.  A 
plot  of  the  survey  of  land  ought  not  to  be 
admitted  in  evidence  upon  the  mere  certifi- 
cate of  the  surveyor  who  made  it,  unless  the 
sarvey  were  made  under  an  order  of  court, 
or  in  pursuance  of  the  statute  for  establish- 
ing private  boundaries ;  Carmichad  v.  Trus- 
teei  of  School  Land,  3  H.  84. 

85.  Same,  A  plot  and  certificate  of  sur- 
vey made  in  pursuance  of  an  order  of  court, 
if  they  show  generally  the  metes  and  bounds 
of  the  locus  in  quo,  may  be  introduced  in  evi- 
dence, though  they  do  not  show  the  parcels 
or  lots  of  which  the  tract  is  composed ;  Spears 
V.  Burton,  2  G.  547. 

86.  Certificate  of  survey  of  Spanish  grant 
The  certificate  of  the  surveyor  general  of 
lands,  south  of  the  State  of  Tennessee,  to  the 
map  of  the  survey,  of  a  private  grant  of 
J«od  made  by  the  Spanish  government,  is 
competent  evidence  under  the  statute  (H.&  H. 
^3.}  24).  And  it  is  no  objection  to  such  cer- 
tificate that  it  has  no  date ;  since,  as  the  cer- 
tificate states  he  is  surveyor  general,  it  must 
have  a  date,  within  the  time  when  the  certi- 
fyioj?  officer  held  that  office ;  Sessions  v.  Bey- 
noliU,  7  S.  &  M.  130. 

And  a  survey  of  the  premises,  though  made 
prior  to  the  institution  of  the  suit  and  under 
an  order  of  court  in  another  suit  and  between 
other  parties,  is  admissible  in  evidence  as  a 
private  survey.  A  nd  a  private  survey  made 
ex  parte  and  without  an  order  of  court  is  ad- 
missible in  evidence  in  an  action  of  ejectment 
to  establish  boundary ;  for  the  boundary  being 
provable  by  parol,  a  surveyor  who  is  exam- 
ined a«  a  witness  may  refer  to  and  put  in  evi- 
denee  as  a  part  of  his  testimony  and  as  ex- 
planatory of  his  meaning,  a  map  made  by 
Dim;  Surget  v.  Little,  5  S.  &  M.  319. 

i)ee  Land  Laws  op  United  States,  40. 

C.  United  States  Land  Office  Records. 

87.  Statute :  Location  of  Indian  reserve.  By 
statute  (U.&U.  605),  copies  of  records  per- 
taining to  the  United  States  land  office,  located 
in  this  State,  duly  certified,  are  competent  evi- 
dence, in  an  action  of  ejectment,  therefore, 
by  a  Chickasaw  Indian,  claiming  under  the 
6th  article  of  the  Chickasaw  Treaty  of  1834, 
a  copy  of  the  records  of  the  land  office,  veri- 
fied by  the  certificate  of  the  register,  and 
showing  the  location  of  the  plaintiff's  reser- 
vation and  its  date,  is  competent  evidence ; 
nor  in  such  case  is  it  necessary  for  the  Indian 
to  show  the  preliminary  steps  to  the  location, 
Dor  that  he  was  on  a  list  of  persons  entitled  to 
reservations,  made  out  by  the  chiefs ;  the  loca- 
tion being  eqaivalent  to  a  grant,  all  the 
15 


preliminary  steps  are  presumed  to  have  been 
taken  ;  Wray  v.  Doe,  10  S.  &  M.  452 ;  Har- 
den v.  Ho-yo  po^iubby,  5  C.  567. 

88.  Form  of  certificate.  The  certificate  of 
the  register  of  the  land  office  to  a  map,  "  that 
it  is  a  correct  representation,"  is  not  suffi- 
cient ;  he  should  certify  that  it  is  a  correct 
copy  of  the  original  map,  and  that  the  origi- 
nal is  of  record  in  his  office ;  Doe  v.  King,  3 
H.  126.  Nor  is  a  certificate  good,  which  cer- 
tifies that  W.  C.  had  purchased  and  paid  for 
the  land  in  question,  "as  appears  by  the 
books  of  his  office,"  and  that  a  patent  was 
then  in  his  office  in  the  name  of  J.  C,  as  as- 
signee of  W.  C.  Such  a  certificate  is*  not  one 
which  the  register  is  authorized  to  make  un- 
der the  act  of  Congress,  nor  is  it  a  certificate 
to  a  copy  of  any  record  in  his  office.  Officers 
are  not  authorized  to  certify  to  the  substance 
of  the  records  in  their  offices,  but  only  to 
copies  ;  Cockerell  v.  Wynn,  12  S  &  M.  117. 
Nor  is  the. following  certificate  evidence: 
"I.,  A.  liL  Reynolds.  &c.,  certify  that  J.  C. 
entered  W.  i  of  N.  E.  i  of  sect.  5,  T.  7,  R. 
3,  W.  on  7th  Sept.,  1835,  as  appears  of  record- 
in  my  office ;"  Hardin  v.  Ho-yo-po-nubby,  5  C. 
567. 

89.  <S^ame.  But  the  following  certificate 
is  good : 

"Copy." 

Reservation  under  ^th  Article  of  the  Chicka- 
saw Treaty. 

Roll  No  I   Res'rve  |sect|Town|  Range  |      j^^^ti^^ 

620      |*^J?:IkS'^|  16  !     9     I     6E      I  June  29. 18:J8. 


I \Vbt?"|  ^«  ! 


Register's  Office, 

Pontotoc,  Miss, 

I,  Andrew  J.  Edmonson,  Register  of  the 
Land  Office  of  the  United  States,  at  Ponto- 
toc, Mississippi,  do  hereby  certify,  that  the 
above  is  a  t/ue  copy,  from  the  list  of  persons 
furnished  by  Benjamin  Reynolds,  Chickasaw 
Agent,  on  2d  November,  1838,  to  the  regis- 
ter and  receiver,  of  Indians  entitled  to  land, 
under  the  6th  article  of  the  treaty  between 
the  United  States  and  Chickasaw  Indians, 
and  of  the  location  of  Ho-yo-po-nubby,  as  the 
same  remains  of  record  in  my  office.  v 

Given  under  my  hand  this  18th  March, 
1846.  A.  J.  Edmonson, 

Register  of  Land  Office ;  lb. 

90.  Certificate  of  clerk  of  the  register.  The 
mere  certificate  of  the  clerk  of  the  register 
of  the  land  office,  showing  that  the  land  in 
controversy  has  been  purchased  by  one  of 
the  parties,  is  not  competent  The  books  of 
the  register  are  public  in  their  nature,  and  it 
is  competent  to  prove  their  contents  by  copy 
(in  this  decision  no  reference  is  made  to  the 
Act  of  1833,  H.  &  U.  605);  Woddridge  v. 
Wilkins,  3  H.  360. 

90a.  Certificate  of  entry.  The  certificate 
of  entry,  given  by  the  register  of  the  land 
office  to  the  purchaser  of  land,  at?  the  time 
of  the  purchase,  if  regularly  issued  and  un- 
cancelled, is  competent  evidence  (under  our 
statute,  H.  C.  858)  of  title,  in  an  action  of 
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ejectment ;  Davis  v.  Fr eland's  LeBsee,  3  6. 
645. 

91.  Same:  Irregular  certificate:  Case  in 
judgment.  The  ptaintifTs  lessor  offered  in 
evidence  to  maintain  his  actioo  of  ejectment, 
a  certificate  of  entry  of  the  land  in  contro- 
versy, signed  by  a  register  of  the  land  of- 
fce  of  the  United  States.  On  this  certificate 
was  endorsed.  **  suspended  for  want  of  town- 
ship plot.*'  It  also  appeared  that  the  certifi- 
cate had  been  deposited  in  the  land  office  at 
Washington  City,  and  was  by  the  commis- 
sioner of  the  general  land  office,  sent  to 
the  plaintiffs  lessor,  to  be  used  for  the  pur- 
pose of  tesHng  his  right  to  the  land  in  the 
courts  of  this  State,  and  further,  that  the 
commissioner  had  directed  the  certificate  to  be 
returned  to  him :  Held,  that  the  certificate  thus 
appearing  never  to  have  been  issued  with  a 
view  of  vesting  a  title  in  the  person  named  in 
it  as  purchaser,  was  not,  unaer  the  statute, 
evidence  of  plaintiff*8  title  in  an  action  of 
ejectment;  lb.  4 

92.  What  pnpers  and  records  may  he  cer- 
tified. The  statute  (H.  &  H.  6O0,  {  24) 
which  makes  duly  autnenticated  copies  of  the 
records  appertaining  and  belonging  to  the 
land  office  of  the  United  States,  established 
in  this  State,  competent  evidence,  wherever 
the  originals  would  be,  embraces  copies  of  cer- 
tificates of  confirmation  of  Spanish  grants 
of  lands,  made  by  the  board  of  ccmmiFsioners 
west  of  Pearl  river,  when  such  copies  are, 
taken  from  the  land  office  in  which  the  origi- 
nals are  deposited ;  Sessions  v.  Refolds,  1 
S.  &  M .  130.  So  copies  from  the  records  of 
the  land  office,  of  notices  of  confirmation  of 
claims,  and  the  journals  of  the  board  of  com- 
missioners, are  competent ;  Vick  v.  Peck, 
4  H.  407  ;  so  of  the  certificate  of  survey  of  a 
Spanish  grant,  made  bv  the  surveyor  gen- 
eral ;  Sessions  v.  Reynolds^  7  S.  &  M.  130. 

93.  Same:  List  of  swamp  lands:  Letter 
from  commissioner  of  land  office,  A  list  of  the 
swamp  or  overflowed  lands  donated  to  the 
State  under  the  Act  of  Congress  of  28th  of 
September,  1850,  approved  by  the  secretary 
of  the  interior,  is  a  record ;  and  a  certified 
copy  of  it  made  b^  the  register  of  the  land 
omce,  for  the  district  in  which  the  lands  are 
situated,  is  admissible  in  evidence ;  Fore  v. 
Williams,  6  G.  53S ;  and  so  a  letter  from  the 
commissioner  of  the  general  and  in  relation 
to  the  title  to  lands  entered  from  the  United 
States,  may  be  proven  by  an  authenticated 
copy ;  Davis  v.  Freeland's  Lessee,  3  G.  645. 
See  ante,  87. 

See  Land  Laws  of  Uitttrd  States,  40. 

D.  Record  of  Derds. 

94.  When  certified  copy  evidence.  Under 
the  statute  (H.  &  U.  348),  a  certified  copy  of 
a  recorded  deed  is  admissible  in  evidence  only 
when  the  original  is  lost  or  destroyed,  and  not 
in  the  power  of  the  party  to  produce  it  The 
tact  that  it  is  on  file  as  an  exhibit  in  a  suit  in 
the  Chancery  Court,  does  not  make  the  certi- 
fied copy  admissible,  as  it  is  in  the  power  of  the 
party  to  withdraw  it  upon  proper  application 
to  t\ke  chancellor  ;  Hay  dan  v.  Moore,  1  S.  & 


M.  605  ;  S.  P.,  Chaplain  v,  Briscoe,  5  S.  A  M. 
198  ;  Haj-mon  v.  James,  7  S.  &  M.  1 II.  This 
is  now  changed  by  statute.  Rev.  Code  of  1857, 
p.  516,  art.  228,  which  allows  certified  copies 
to  be  read  in  evidence  without  accounting  for 
the  non-production  of  the  ori<rinal,  unless  its 
execution  be  denied  under  oath. 

95.  Copy  of  deed  not  entitled  to  record. 
The  certificate  by  a  justice  of  the  peace,  or 
other  officer,  of  an  acknowledgment  to  a  deed, 
not  authorized  by  law  to  be  recorded,  is  no 
proof  of  its  execution  ;  nor  is  a  certified  copy 
of  such'  instrun  ent,  though  recorded,  admis- 
sible in  evidence,  except  upon  due  proof  of 
the  execution  of  the  original,  and  accounting 
for  its  absence ;  Thomas  v.  Grand  Gulf  B*k, 
9S.&M.201. 

96.  Deed  conveying  land  in  two  counties 
and  recorded  only  in  one.  Whether  a  cer- 
tified copy  of  a  deed  conveying  land  lying  in 
two  or  more  counties,  and  which  has  been  re- 
corded only  in  one.  is  admissible  in  evidence, 
in  a  suit  coneemin?  that  part  of  the  land 
conveyed  in  it,  which  lies  in  a  county  in 
which  the  deed  has  not  been  recorded; 
Quceref  It  is,  however,  upon  proof  of  the 
loss  of  the  original  and  independent  proof, 
that  it  is  a  correct  copy ;  Harper  v.  HiU,  6 
G.  63. 

97.  Deed  of  gift  ofpersonalfv.  A  deed  of 
gift  of  personally  by  §  3,  of  the  statute  of 
frauds  (H.  C.  62J<),  may  be  recorded,  and  a 
certified  copy  of  such  a  deed,  when  recorded, 
is  therefore  admissible  in  evidence ;  Cogan  v. 
Frishy.  7  G.  178. 

98.  Certificate  of  acknowledgment  of  un- 
recorded deed.  "Whether  the  certificate  of 
acknowledgment  of  an  unrecorded  deed  is 
admissible  in  evidence  to  prove  its  execution  ; 
Quceref  Morris  v.  Henderson,  8  G.  4li2.  It 
is  not ;  Lock  v.  Jayne,  10  G.  157  ;  Davis  v. 
Rhodes,  lb.  152. 

For  Domestic  deeds  acknowledged  in  a 
foreign  State,  see  post,  103. 

E.    Foreign  Deeds,  Etc. 

99.  Authentication  of  record  of  deed  in 
another  State,  'i  he  Act  of  Congress  of  27th 
March,  1804,  prescribes  that  all  records  and 
exemplifications  of  office  books,  kept  in  any 
State  and  not  pertaining  to  a  court,  shall  be 
proved  for  use  in  another  State,  by  the  attes- 
tation of  the  keeper  of  said  records  or  books, 
under  his  seal  of  office,  if  there  be  one, 
together  with  the  certificate  of  the  presiding 
judge  of  the  county  or  district  in  which  the 
office  may  be  kept,  or  of  the  governor,  sec- 
reiary  of  State,  chancellor,  or  keeper  of  the 
great  seal,  that  the  attestation  of  the  keeper 
of  the  record  is  in  due  form  :  Held,  under  this 
act,  that  if  the  attestation  of  the  keeper  of 
said  record  be  authenticated  by  the  certificate 
of  the  clerk  of  a  court  of  record  in  the  county 
in  which  the  record  is  kept,  and  the  certifi- 
cate of  this  last  officer  be  authenticated  by 
the  certificate  of  the  governor,  judge,  Ac,,  it 
will  not  do.  The  certificate  of  the  governor, 
judsre,  &c.,  must  be  to  the  official  character 
and  due  attestation  of  the  keeper  of  the 
record  :  Kidd  v.  Manly,  6  C.  156. 
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100.  Acts  0^  sale  in  Louisiana,  By  the 
law  of  Louisiana,  acts  of  sale  may  be 
legally  made  by  being  registered  in  the  office 
of  a  notary,  who  is  made  the  depository  of 
them ;  and  snch  an  act  is  a  record  ;  and  a 
copy  thereof  properly  authenticated  is  com- 
petent evidence,  under  the  Act  of  Congress  of 
27th  of  March,  1804  (see  ante,  99);  James 
T.  KirTc,  7  C.  206. 

101.  Co^es  of  foreign  deeds.  Our  statute, 
art  228,  p.  516,  of  tfie  Rev.  Code  of  1857, 
which  allows  the  introduction  in  evidence  of 
certified  copies  of  deeds  and  other  instru- 
ments, properly  proven  and  recorded  accord- 
ing to  the  laws  of  a  sister  State,  where  they 
are  executed,  without  accounting  for  the  non- 
production  of  the  original,  applies  only  to 
copies  of  such  foreign  deeds  as  are  properly 
recorded  in  the  proper  office,  according  to 
the  law  of  the  State  where  made,  and  certi- 
fied by  the  clerk  who  is  the  legal  custodian  of 
SQch  record ;  Davis  v.  Rhodes,  10  G.  lo2. 

102.  AutheTitica'ion  of  foreign  power  of 
attorney.  The  plaintiff,  after  notice  to  the  de- 
fendant to  proauce  a  power  of  attorney,  exe- 
cuted bv  the  latter  and  his  failure  to  do  so, 
offered  m  evidence  a  copy  of  a  power  of  at- 
torney, purporting  to  be  executed  by  the  de- 
fendant, to  which  was  appended  a  copy  of  the 
certificate  of  a  notary  public  of  Louisiana, 
attesting  its  due  execution  by  the  defendant, 
and  also  a  certificate  of  the  governor  of  thai 
State  authenticating  the  official  character  of 
that  notary.  All  these  were  authenticated 
by  the  certificate  of  another  notary  public, 
who  certified  they  were  "true  copies  of  the 
original  power  of  attorney,  and  the  govern- 
or's certificate  annexed,  to  an  act  of  de- 
posit of  the  same,  passed  before  him"  (the  last 
notary).  And  to  the  last  certificate  of  the 
last  named  notary  was  appended  a  certifi- 
cate of  the  governor  of  Louisiana  to  the  offi- 
cial character  of  the  last  named  notary,  and 
also  certifying  that  he  was  the  proper  officer 
to  certify  the  instruments  annexed,  and  that 
his  attestation  was  in  dae  form,  &c. :  Held. 
that  the  last  certificate  of  the  governor  was 
at  least  prima  fade  evidence,  that  the  in- 
struraeDt  offered  in  evidence  was  a  record  by 
the  laws  of  Louisiana,  to  be  kept  in  a  public 
office  in  that  State,  not  appertaining  to  a 
coart;  and  it  was  incumbent  on  the  other 
party  to  produce  the  original  and  show  it 
wus  not  recorded,  or  show  the  law  which  dis- 
pensed with  that  ceremony ;  and  said  Instru- 
ment being  a  record  was  provable  in  this 
State,  by  a  copy  duly  authenticated  ;  Rou'h 
V.  Agricultural  Bank,  12  S.  A  M.  161. 

1  t»2a.  A  deed  to  property  here,  made  and  re- 
corded in  another  State.  A  deed  made  and 
recorded  in  Alabama,  conveying  slaves  which 
were  at  the  time  of  its  execution  or  registra- 
tion in  this  State,  in  the  adverse  possession 
of  another,  is  inadmissible  in  evidence,  as  a 
recorded  deed  under  our  statute,  allowing 
deeds  made  and  recorded  in  any  one  of  the 
United  States,  according  to  the  laws  thereof, 
to  be  admitted  as  evidence,  without  further 
proof  of  their  execution ;  Davis  v.  Hemdon, 
10  0.  484. 


103.  Deed  acknowledged  before  a  foreign 
officer.  The  statute  of  this  State,  declares 
that "  when  the  parties  or  witnesses  to  a  deed 
reside  in  a  foreign  kingdom,  State,  nation,  or 
colony,  the  acknowledgment  or  proof  made 
before  any  court  of  law.  or  mayor,  Ac,  and 
certified  by  said  court,  or  mayor,  &c.,  in  the 
manner  such  acts  are  usually  authenticated 
by  him  or  them,  shall  be  sufficient."  Under 
this,  an  acknowledgment  to  a  deed  pur- 
porting to  be  taken  before  the  mayor  of  the 
city  of  Liverpool,  in  England,  and  to  be  his 
official  certificate,  and  bearing  the  corporate 
seal  of  that  city,  but  which  is  not  signed  by 
the  mayor,  but  by  the  city  clerk,  *•  by  order 
of  the  mayor,"  is  sufficient;  for  it  will  be  pre- 
sumed that  the  certificate  is  in  due  form  ac- 
cording to  the  law  of  England — the  certificate 
itself  being  presumptive  evidence  of  that, 
until  the  contrary  is  shown.  Whether  the 
certificate  of  a  foreign  officer  is  in  accordance 
with  the  law  of  the  nation  where  it  is  made, 
is  a  question  of  fact;  but  the  certificate  itself 
is  prima  facie  evidence  of  conformity  until 
the  contrary  is  shown ;  Sessions  v.  Reynolds^ 
7  S.  4  M.  130. 

F.    Sworn  Records  of  Notaries  Public. 

104.  May  he  impeached.  The  statute  (H. 
&  H.  609,  {  33,)  which  allows  the  record  of  a 
notary,  reciting  how  he  gave  notice  of  pro- 
test, to  be  admitted  in  evidence,  when  certi- 
fied under  the  oath  of  the  notary,  does  not  make 
it  an  unimpeachable  record,  bat  gives  if  only 
the  same  force  as  if  the  notary  were  present 
testifying  to  the  same  facts  in  relation  to  the 
notice,  and  it  can  have  no  higher  effect  thftn 
the  deposition  of  the  notary,  and  may  be  im- 
peached and  contradicted  in  the  same  way 
that  his  deposition  could,  if  it  had  been  taken; 
Wood  V.  Am.  Life  Ins.  Co.,  7  If.  609. 

105.  Same  :  Manner  of  impeachment. 
This  record  can  be  impeached  by  proof  of  a 
particular  fact,  such  as  Ist.  By  showing 
that  the  notary  was  in  the  habit  of  altering 
his  records,  apon  the  application  of  parties 
interested.  2d.  That  the  particular  part  of 
the  record  in  evidence  had  been  altered  by 
him  in  a  material  part.  3d.  That  he  pro- 
cured blank  affidavits  to  be  attached  to  bis 
notarial  record  that  these  affidavits  were 
months  afterwards  attached,  and  that  when 
they  were  attached  he  was  not  sworn  to  any 
one  in  particular,  but  to  all.  4th.  That  he 
offered  to  a  witness  to  swear  that  notice  in 
another  case  was  sent  to  a  particular  post 
office,  then  ascertained  to  be  the  correct  one, 
when  he  had,  on  two  former  occasions,  stated 
that  the  notice  had  been  sent  to  another  post 
office ;  76. 

G.    Corporation  Books  and  Papbrs. 

106.  Subscription  paper.  The  subscription 
paper  of  a  corporation  is  legal  evidence  of 
the  promise  of  the  subscribers  to  pay  for 
stock  in  it ;  Smith  v.  Natchez  Steamboat  Co., 
1  H.  478. 

107.  Books  of  the  company.  After  the 
death  of  the  secretary  of  a  corporation,  any 
member  of  it  may  take  possession  of  the 
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books,  and  such  possession  will  justify  their 
introduction  in  evidence,  as  the  books  of  the 
company.  The  company  has  power  to  place 
its  books  in  whose  custody  it  pleases,  and 
the  books  are  the  best  evidence  of  the  acts 
of  the  corporation  as  between  its  members, 
bat  they  are  not  admissible  until  proven  to 
be  the  books  of  the  company ;  Ih. 

2.    Judicial  Documents. 

A.      JUDGMKNTS    OF   SiSTKR  StATES. 

See  Judgments  of  Sister  States. 

108.  Kendered  without  jurisdiction  is  void, 
A  transcript  of  a  judgment  rendered  in  a  sis- 
ter State,  against  a  resident  of  this  State, 
founded  on  proceedings  by  attachment,  and 
without  the  service  of  any  process  on  the  de- 
fendant, is  inadmissible  in  the  courts  of  this 
State,  as  either  conclusive  or  prima  facie 
evidence  of  the  debt  claimed  by  the  plaintiff 
from  the  defendant ;  Chew  v.  Randolph.  W.  1 ; 
S.  P.,  Geraidt  v.  Anderson,  W.  30;  Wright 
V.  Weisinger,  ft  S.  &  M.  210. 

109.  How  authenticated  by  (he  common  law. 
At  common  law,  foreign  judgments  are  au- 
thenticated, 1st.  By  an  exemplification,  un- 
der the  great  seal  of  the  State.  2d.  Bv  a 
copy,  provtd  to  be  such  by  a  person  who  has 
examined  and  compared  it  witli  the  original. 
3d.  By  the  certificate  of  an  officer  authorized 
bv  law  to  give  a  copy,  which  certificate  must 
also  be  properly  authenticated.  And  if  a 
record  of  a  judgment  in  a  sister  State  is  not 
authenticated  according  to  the  Act  of  Con- 
gress, yet  if  proven  as  required  by  the  com- 
mon law,  it  is  admissible  in  evidence  as  a  for- 
eign judgment^  Stewart  v.  Swanzy,  1  C.  602. 

See  Judgments  of  Sister  States,  5. 

109a.  Foreign  will  and  probate,  A  will 
probated  in  another  State,  must  be  authenti- 
cated like  other  judgments,  by  the  certificate 
of  both  clerk  and  judge  ;  Stewart  v.  Swanzy, 
J2  S.  &  M.  684.  But  a  duly  authenticated 
copy  of  a  foreign  will,  disposing  of  property 
here,  is  admissible  by  statute  to  probate  here, 
and  when  so  admitted,  that  record  may  be 
authenticated  like  other  records  in  this  State, 
and  just  the  same  as  if  the  will  had  been  orig- 
inally recorded  here ;  Montgomery  v.  Milliken, 
5  S.  &  M.  l.^l. 

110.  How  authenticated  when  judge  and 
clerk  are  the  same  person.     When  the  func- 

,  tions  of  the  judge  and  clerk  of  a  court  are 
discharged  by  the  same  person,  as  in  South 
Carolina,  where  the  ordinary  is  both  judge 
and  clerk,  the  proper  mode  of  authenticating 
a  record,  under  the  act  of  Congress,  is  for 
that  person  to  certify  as  clerk,  and  then 
authenticate  his  certificate  as  clerk  by  his 
certificate  as  judge,  as  required  by  the  act  of 
Congress  when  the  two  offices  are  distinct ; 
Stewart  v.  Swanzy^  1  C.  502 ;  Sherwood  v. 
Houston,  41  M.  59.  But  there  need  not  be 
two  separate  certificates;  it  is  sufficient  if 
there  be  one  certificate  which  embraces  in  it 
all  that  the  act  contemplates  should  be  in 
two,  when  the  offices  are  distinct ;  Jordan  v. 
Thomas,  2  G.  557. 
ill.   When  court  has  two  names.     If  it 


appear  that  the  judgment  was  rendered  in 
the  Court  of  Pleas  and  Quarter  Sessions,  and 
the  transcript  be  certified  by  the  clerk  and 
judge  of  the  County  Court,  it  will  be  suffi- 
cient, if  it  also  appear  by  the  transcript  that 
these  courts  are  one  and  the  same;  Strong  v. 
Runnels,  2  H.  667. 

112.  As  to  the  judge  ivho  certifies,  A  cer- 
tificate to  the  clerk's  verification  of  a' record 
of  a  judgment  in  the  Court  of  Common  Pleas 
of  the  State  of  South  Carolina,  in  these  words, 
is  good  :  "  I,  J.  B.  O'Neal,  one  of  the  asso- 
ciate judges  of  the  State  aforesaid,  and  a 
presiding  judge  in  the  Court  of  Common 
Pleas,  in  the  State  aforesaid,  do  certify  "  (pro- 
ceeding in  other  respects  as  the  law  requires) ; 
r«r  the  courts  here  by  statute  are  required 
to  take  judicial  notice  of  the  law  of  South 
Carolina,  which  makes  the  associate  judges 
of  the  State  alternately  judges  of  the  Court 
of  Common  Pleas;  Bates  v.  McCuUy,  5  C. 
584. 

113.  Where  the  record  is  lost.  If  the  re- 
cord of  the  judgment  in  a  sister  State  be  lost 
or  destroyed,  so  that  an  exemplification  of  it, 
as  required  bv  law,  can  not  be  had,  the  contents 
of  the  record  may  be  proven  by  parol ;  iS^co^^ 
V.  Loomis,  1  S.  &  M.  635. 

113a.  Where  there  Ims  been  an  appeal. 
Where  the  declaration  describes  as  an  induce- 
ment to  the  plaintiff's  action  two  judgments 
rendered  in  a  sister  State,  one  in  the  court 
of  the  first  instance,  and  the  other  rendered 
in  the  Appellate  Court,  upon  a  writ  of  error 
to  the  first  judgment,  if  the  defendant  plead 
nul  tiel  record  as  to  the  judgment  mentioned 
in  the  plaintiff's  declaration,  without  specify- 
ing which  judgment  is  denied,  a  record  of  the 
judgment  in  the  Appellate  Court,  duly 
authenticated  by  the  judge  and  clerk  of  that 
court,  embracing  the  judgment  of  the  court 
of  the  first  instance,  will  be  sufficient  to  sus- 
tain the  issue  for  the  plaintiff;  Phipps  v. 
Nye.  5  G.  330. 

See  Judgment  of  Sister  States.  See,  also. 
Will,  98,  et  seq. 

B.    Domestic  Judgments. 
See  Record.    Judgments,  32a  to  43. 

114.  Proof  of  When  transcripts  of  judg- 
ments and  executions  are  introduced  in  evi- 
dence, they  must  be  accompanied  by  the 
proper  certificate ;  but  if  no  objection  be  made 
on  that  account  in  the  court  below,  the  High 
Court  will  presume  that  the  proper  certificates 
were  attached,  though  none  such  appear  in 
the  bill  of  exceptions;  Cockerel  y.  Wynn,  12 
S.  &  M.  117. 

115.  Parol  proof  Where  the  minutes  of 
the  Probate  Court  show  a  decree  for  the 
sale  of  land,  it  is  competent  to  show  by  parol, 
that  the  citations  were  duly  issued  against 
the  heirs  and  returned  executed,  and  that 
they  are  lost,  provided  the  party  claiming  the 
benefit  of  the  evidence  be  not  implicated  in 
the  loss.  But  it  cannot  be  shown  by  parol, 
that  a  judgment,  not  appearing  on  the  min- 
utes, was  actually  rendered — the  minute  book 
not  being  lost — that  would  be  not  to  supply  a 
lost  record,  but  to  substitute  parol  evidence 
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for  a  record  which- the  law  requires  should 
be  made ;  Eakin  v.  Vance,  10  S.  &  M.  549. 

115a.  Proof  of  issue  on  which  judgment 
was  recovered  by  parol.  As  to  this,  see  IjUar- 

ANTY,  23. 

116.  Admissibility  of  judgments :  Subject 
matter.  A  jadgmeut  in  a  proceeding  for  for- 
cible entry,  or  unlawful  detainer,  is  no  evi- 
dence in  a  subsequent  action  of  trespass  or 
ejectment,  between  the  same  parties,  and 
about  the  same  land ;  Spears  v.  McKay,  VV. 
265. 

117.  Same :  Parties :  Whole  record.  Judg- 
ments and  decrees  are  admissible  in  evidence 
to  prove  the  facts  on  which  they  are  founded, 
ouly  between  parties  and  privies ;  and  when 
so  admissible,  the  whole  record,  and  not  the 
mere  final  judgment  or  decree,  should  be  pro- 
duced; Goddard  v.  Long.  5  S.  &  M.  782; 
S.  P.,  Englehard  v.  Sutton.  7  H.  99; 
Gridley  v.  Penney,  2  H.  820 ;  Moore  v.  Car- 
son. 1  U.  53;  Dogan  v.  Broion,  44  M.  235 ; 
McKnight  v.  Dozier,  44  M.  606.  See  post,  124. 

118.  Same :  Res  gestce.  But  when  the  judg- 
ment is  a  part  of  the  res  gestae,  it  is  ad- 
missible ;  Wells  v.  Shipp,  W.  353.  See  ante^ 
75,  for  instances. 

See  also  Juogmrnt,  36. 

119.  Same:  Parties:  Vendor  and  vendee : 
Notice  to  vendor.  A  judgment  against  the 
vendee,  recovering  from  him  the  proparty 
which  he  bought  from  vendor  with  warranty 
of  title,  is  evidence  against  the  vendor  in  a 
suit  against  him  by  the  vendee  to  recover 
the  damages  for  the  false  warranty,  though 
rendered  without  notice  to  the  vendor.  But 
in  such  case  it  is  onlv  evidence  of  the  fact  of 
the  recovery  and  of  the  quantum  of  damages; 
but  it  is  no  evidence  of  the  truth  of  the  fact 
upon  which  it  is  based,  to  wit,  that  the  plain- 
tiff therein  had  a  title  paramount  to  the  title 
of  the  vendor,  unless  the  vendor  had  notice 
of  the  pendency  of  the  action  and  an  oppor. 
tnnity  of  sustaining  the  title  warranted  by 
him.  But  if  it  be  shown  that  the  vendor  was 
present  in  court,  when  that  cause  was  tried, 
this  is  sufficient  evidence  of  notice;  Pickett 
V.  Ford,  4  H.  246. 

See  Guaranty.  24.     Judgment,  34,  35. 

120.  Same:  Judgment  against  sheriff,  no 
evidence  against  his  sureties,  A  judgment 
against  a  sherifi*,  on  a  motion  for  a  failure  to 
pay  over  money  collected  by  him,  is  not  evi- 
dence ill  another  action  against  the  sureties 
oa  his  bond,  to  e^stablish  a  breach  of  the 
bond ;  Carmicha^l  v.  The  Oovemor,  3  H. 
236. 

See  JuDOMBNT,  37,  38. 

121.  Same:  Where  parties  are  different, 
vo  evidence  A  transcript  from  the  records 
of  the  Probate  Court  in  another  State,  in  a 
proceeding  to  which  the  defendant  was  not 
a  party,  is  no  evidence  in  this  State  of  the 
heirship  of  the  party  therein  adjudged  to  be 
an  heir  ;  Lehr  v.   Tarball,  2  H.  905. 

See  Judgment,  36,  as  to  who  are  parties 
and  privies. 

122.  Same,  In  an  action  against  the  ad- 
ministrator, on  a  note  made  by  an  intestate, 
it  is  not  competent  for  the  administrator,  by 


way  of  establishing  the  maker's  incompe- 
tency, to  show  that  he  had  been  decided  in- 
competent to  make  a  will  of  older  date  than 
the  note ;  Gray  v.  Thomas,  12  S.  &  M.  111. 
122a.  Probate  of  will  in  common  form* 
The  record  of  the  probate  of  a  will  in  com- 
mon form,  is  not  admissible  in  evidence  in 
favor  of  the  executor,  upon  the  trial  of  an 
issue  devisavit  vel  non  ;  Edwards  v.  Gauld- 
ing,  9  G.  118. 

123.  When  the  whole  record  must  be  pro- 
duced. Where  a  judgment  is  introduced  to 
prove  the  truth  of  the  facts  on  which  it  is 
based,  the  whole  record  must  be  inrtoduced ; 
Goddard  v.  Long,  5  S.  &  M.  782 ;  Lehr  v. 
Hall,  5  H.  54.  Thus,  in  actions  on  an  admin- 
istrator's bond  {or  a  devastavit,  if  a  judgment 
against  the  administrator,  be  introduced  to 
show  the  devastavit,  the  whole  record  must 
be  introduced  ;  Lehr  v.  Hall,  supra.  And  in 
a  suit  on  an  injunction  bond,  the  decree  of  the 
court*dissolving  the  injunction  and  dismissing 
the  bill,  must  be  accompanied  by  the  whole 
record  ;  Goddard  v.  Long,  5  S.  &  M.  782. 

124.  When  whole  record  need  not  be  intro- 
duced.   In  an  action  of  ejectment,  where  the 

Elaintiff  claims  title  under  an  execution  sale, 
e  need  not  introduce  the  whole  record.  A 
certified  copy  of  the  entrv  of  the  judgment, 
and  of  the  execution  under  which  the  sale 
was  made,  is  all  that  is  necessary ;  Cockerell 
V.  Wynn,  12  S.  &  M.  117.  And  so,  where  the 
sale  is  under  a  decree  in  chancery,  the  decree 
showing  that  the  court  has  jurisdiction  of  the 
parties ;  Starke  v.  Gildart,  4  H.  267 ;  S.  P., 
Carson  v.  Hujitington,  6  S.  &  M.  111.  And 
the  judgment  and  execution  may  be  sepa- 
rately certified ;  Carson  v.  Huntington, 
supra.  And  so  a  deed  made  to  a  defendant 
under  a  decree  in  chancery,  may  be  intro- 
duced by  him  to  show  that  he  claims  and  has 
color  of  title,  without  producing  the  record ; 
Nixon  V.  Porter,  5  G.  697.     See  ante,  117. 

125.  Same,  When  the  whole  of  a  record 
which  can  have  nny  bearing  in  the  case  before 
the  court,  is  oflfered  in  evidence,  it  should  be 
admitted ;  and  hence,  in  a  suit  involving  the 
question  of  marriage  between  two  parties, 
and  the  conseauent  legitimacy  of  their  off- 
spring, the  children  may  introduce  in  support 
of  the  marriage,  a  bill  filed  by  one  of  the 
parents  against  the  other  for  a  divorce,  and 
the  answer  thereto  in  which  it  is  charged  and 
admitted  that  a  marriage  was  solemnized 
between  them;  and  they  need  not  produce 
any  other  part  of  the  record ;  Henderson  v. 
Cargill,  2  G.  367. 

126.  Same:  Record  of  administration. 
The  record  of  the  administration  of  an  estate 
in  the  Probate  Court  is  not  an  entire  thing, 
like  an  action  at  law ;  and  parts  of  it,  as  the 
inventory,  account  of  sale,  final  account, 
and  a  receipt  filed  with  the  final  account  as  a 
part  of  it,  may  be  introduced  separately,  with- 
out a  production  of  the  whole  record  of  the* 
administration;  Leev,   Gardiner,  4  0.  621. 

127.  Same :  Mandate  from  Hiah  Court. 
The  certificate  of  the  clerk  of  the  High  Court 
made  by  the  clerk  of  the  court  from  which 
the  appeal  was  taken,  certifying  to  the  re- 
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yersal  of  the  jndgment,  is  evidence  in  the 
court  below  of  the  reversal,  without  the  pro- 
duction of  the  whole  record ;  Hoy  v.  Couch, 
5  H.  188. 

129.  Same:  Rvle  where  record  is  in  the 
court  where  offered.  Where  a  judgment  is 
offered  in  evidence  in  the  court  where  it  is 
rendered,  the  same  strictness  is  not  necessary 
in  proving  it ;  the  whole  record  is  then  open 
to  either  party  in  the  trial;  the  judgment 
is  prima  facie  valid,  and  if  it  be  void,  that 
can  easily  be  shown  by  the  other  party ; 
Cockerell  v.  Wywn,  12  S.  &  M.  117. 

130.  Recital  in  judgment  as  to  jurisdic- 
tional facts.  The  Probate  Court  has  power 
in  a  proceeding  to  sell  the  land  of  a  decedent 
to  determine  the  regularity  and  sufficiency  of 
the  proof  of  notice  upon  the  heirs,  and  if  the 
decree  recites  that  proof  of  service  of  notice 
on  the  heirs,  according  to  law,  was  made,  it 
will  be  presumed  in  the  absence  of  proof  to 
the  contrary,  that  service  was  made;  Com- 
monwealth j3ank  of  Manchester  v.  Martin,  9 
S.  &  M.  613 ;  Cason  v.  Cason,  32  S.  &  M. 
678 ;  Monk  v.  Home,  9  G.  100;  S.  P.,  Can- 
non  V.  Cooper^  10  G.  784 ;  and  such  recital  is 
indisputable  in  a  collateral  proceeding ;  Car^ 
non  V.  Cooper,  supra. 

See  Judgment,  7,  8,  9, 10,  11, 12.  Probate 
Court,  47,  195. 

130a.  RecitaX  as  to  evidence.  Where  the 
final  decree  recites  that  '*  the  court  has 
maturely  considered  the  allegations  and 
pruofs,  and  being  satisfied,"  kc,  this  court,  in 
the  absence  of  record  testimony,  will  infer 
that  there  was  sufficient  evidence  in  the  court 
below  to  uphold  the  decree ;  Wells  v.  Smith, 
44  M.  296. 

8.   Private  Documents. 

A.   GrNR RALLY. 

131.  Original  must  he  produced.  The 
original  of  a  writing  being  the  best  evidence, 
must  be  produced,  or  its  absence  accounted 
for;  Randolph  v.  Z)om.3  H.  20.^  See  ante,  94. 

13-'.  Compelling  witness  to  produce  his  title 
deeds,  A  witness  is  not  compellable  to  pro- 
duce his  title  deeds,  where  the  production 
would  prejudice  his  rights ;  but  he  is  not  the 
judge  of  this,  and  when  served  with  a  sub- 
poena duces  tecum,  he  must  obey  and  bring 
the  document  with  him  and  submit  it  to  the 
court,  who  will  determine  whether  it  ought 
to  be  admitted  in  evidence  or  not ;  Chaplain 
V.  Briscoe.  5  S.  &  M.  198. 

133.  Co'emporaneous  writings  construed 
together.  Where  two  cotemporaneous  instru- 
ments in  relation  to  the  same  subject  matter 
refer  to  each  other,  they  will  be  construed  to- 
gether, and  be  deemed  parts  of  the  same  instru- 
ment; Doe  V.  Bernard,  7  S.  &  M.  319. 

134.  Proof  of  execution  of.  When  the 
execution  of  a  deed  is  denied  by  a  sworn 
plea  of  non  est  factum,  and  the  proof  offered 
in  support  of  the  deed  be  uncertain  and  doubt- 
ful,  the  failure  of  the  grantee  to  introduce 
any  proof  as  to  the  genuineness  of  the  signa- 
ture  of  the  alleged  grantor,  when  it  is  pre- 
sumable that  such  proof  could  be  obtained,  is 
a  circumstance  against  him ;  Lock  v.  Jayne, 


10  G.  157.  And  under  such  a  plea,  proof  of 
the  signature  of  the  maker  is  sufficient,  if 
there  be  no  other  proof;  Sumpter  v.  Geron, 

4  H.  263. 

As  to  proof  of  execution  of  deeds,  see 
Deeds,  33  to  40.  As  to  proof  of  Estoppels, 
see  Estoppels  and  Deed,  60,  et  seq.  As  to 
certificate  of  acknowledgment  to  an  instru- 
ment not  under  seal,  see  Deed,  43. 

B.  Subscribing  Witness. 
135.  Must  be  produced,  or  his  absence  ac- 
counted for.  In  proving  a  deed,  when  there 
is  a  subscribing  witness,  be  must  be  produced, 
or  his  absence  satisfactorily  accounted  for, 
by  proving  that  he  is  dead,  cannot  be  found, 
or  nas  gone  beyond  the  jurisdiction  of  the 
court;  DiAims  v.  Downs,  2  H.  915;  S.  P., 
Chaplain  v.  Briscoe,  11  S.  &  M.  372.  If  the 
deed  be  thirty  years  old,  the  handwriting  of 
the  subscribing  witness  may  be  proven  with- 
out showing  that  he  is  dead  or  gone  beyond 
the  jurisdiction  of  the  court;  Nixon  v.  Porter^ 

5  G.  697 ;  see  ante,  59,  60 ;  and  in  such  case, 
if  grantee  took  possession  under  the  deed,  he 
may  prove  the  deed  by  showing  that  the 
grantor  admitted  that  he  executed  it  without 
producing  the  subscribing  witness ;  lb.  And 
if  the  subscribing  witness  afterward  become 
interested,  his  handwriting  may  be  proven; 
Tinnin  v.  Price,  2  G.  422. 

t36.  Who  is  a  subscribing  witness.  Where 
the  names  of  persons,  not  parties  to  nor  in- 
terested in  the  deed,  are  found  subscribed  to 
it,  at  the  place  where  the  subscribing  wit- 
nesses usually  sign  their  names,  they  will  be 
considered  as  subscribing  witnesses,  though 
it  does  not  so  appear,  that  they  are  such, 
otherwise  than  from  the  place  where  their 
nam^s  are  subscribed ;  Chaplain  v.  Briscoe, 

11  8.  &  M.  372. 

IV.  Parol  Evidenoe  to  Explain  and  Oon- 

tradiot  Writings. 

1.  Patent  and  Latent  Ambignitiei. 

137.  Uncertainty  on  the  face  of  instrument. 
Where  a  writing  is  so  uncertain  on  its -face, 
that  it  can  have  no  operation  without  a  resort 
to  parol  evidence,  it  is  void  for  uncertainty, 
ana  parol  evidence  is  inadmissible  to  remove 
the  ambiguity,  which  in  that  case  is  patent ; 
Gildart  v.  Howell,  1  H.  198;  McGuire  v. 
Stevens,  42  M.  724. 

138.  Uncertainty  in  applying  to  subject 
matter:  Map.  But  where  the  writiog-  is 
plain  and  certain  on  its  face,  but  a  doubt 
arises,  when  it  comes  to  be  applied  to  the 
subject  matter  conveyed  in  it  tnis  is  a  case 
of  latent  ambiguity,  and  resort  may  be  had  to 
extrinsic  evidence,  to  show  what  was  con- 
veyed, or  intended  to  be  included  in  the  de- 
scription contained  in  the  inbtruroent ;  Doe 
V.  Jackson,  IS.  k  M.  494.  Thus,  where  a 
deed  conveyed  land,  bounded  **  by  the  com- 
mon of  the  town  of  M.,  and  marked  on  the 
map  of  the  town  as  swamp  land."  located  on 
the  Yazoo  river;  and  on  production  of  the 
map,  there  was  no  land  marked  on  it  as 
'*  swamp  '*  or  **  commons,"  but  at  the  desi^. 
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unUsd  phtce  on  the  rivert  there  was  a.flat  of 
land  not  marked  iDto  lots,  streets  or  alleys ; 
it  was  held  that  it  was  competent  to  prove 
that  this  plat  was  the  land  referred  to  in  the 
deed  as  **swaipp/'  or  "commons;*'  lb.  See 
posl,  160. 

139.  Same:  Map.  Parol  evidence  is  also 
admissible  to  show  the  sitoation,  location  and 
boundaries  of  a  tract  of  land  mentioned  in 
a  certificate,  survey  and  plot,  made  «nder 
order  of  court ;  Spears  v.  Burton,  2  6.  547. 
And  it  is  admissible  to  show  that  a  dotted 
line  in  a  map,  made  by  the  United  States  sur- 
veyor, means  that  the  line  was  never  actually 
run  as  a  boundary ;  Newman  v.  Foster's  Heirs, 
3  H.  383.  But  it  was  held  in  Hardin  v.  Ho- 
yo^o-nubhy,  5  C.  567,  that  such  a  map  was  a 
record,  andf  must  be  tried  by  itself,  and  that 
it  was  incompetent  to  introduce  parol  evi- 
dence to  show  the  meaning  of  certain  lines 
and  figures  on  it,  appearing  in  ink  differently 
colored  from  the  balance  of  the  map. 

140.  Same :  Case  in  Judgment,  A  written 
memorandum,  signed  by  the  plaintiff,  and 
stating  that  a  sum  therein  specified  is  good  as 
a  setoff  to  plaintiff's  claim  against  the  de- 
feodant,  if  plaintiff  has  more  claims  against 
defendant  ttian  one,  it  presents  a  case  of 
latent  ambiguity,  and  parul  evidence  is  admis- 
sible  to  show  to  which  one  of  the  plaintiff's 
claims  the  set-off  should  be  applied  ;  Wilson 
V.  Home,  8  G.  477. 

141.  Same :  Arwther  instance :  Submission 
to  arbitration.  When  the  parties  have  agreed 
to  submit  to  arbitration,  "all  the  matters  in 
dispute  between  them"  parol  evidence  is 
admissible  to  show  what  the  disputed  mat- 
ters were;  HiU  v.  HiU,  11  S.  &  M.  616. 

142.  Admission  of  deed  containing  latent 
ambiguity,  A  deed  containing  a  latent  am- 
biguity^ may  be  introduced  before  the  ambi- 
guity is  explained;  but  on  failure  to  explain 
it  during  the  trial,  it  should  be  excluded; 
Hanna  v.  Renfro,  3  6.  125. 

143.  Latent  ambiauity  in  tax  deed,,  A  tax 
collector's  deed,  which  designates  the  land 
sold  bv  the  proper  section,  township  and 
range,  but  omits  to  state  the  county  in  which 
it  is  located,  is  not  void  for  uncertainty ;  such 
omission  creates  a  latent  ambiguity,  which 
may  be  explained  by  parol  evidence,  showing 
the  identity  of  the  land ;  Hanna  v.  Renfrot 
3G.  125. 

144.  Parol  evidence  admissible  to  explain 
meaning  of  words :  Case  in  judgment,  A  com- 
mon carrier,  engaged  in  carrying  the  United 
States  mail,  and  also  in  the  transportation  of 
passengers,  wrote  a  letter  to  a  postmaster  at 
one  of  the  offices  from  which  he  was  accus- 
tomed to  carry  the  mail,  informing  him  that 
on  a  certain  day  one  of  bis  vessels,  which  did 
not  ordinarily  stop  and  receive  a  mail  or  pas- 
sengers at  that  place,  would  stop  there,  and 
also  requesting  the  postmaster  to  have  a  mail 
in  readiness,  and  to  **  advise  all  who  may  feel 
interested  in  the  above  :*'  Held,  that  the  ex- 

Sresaion  *'  all  who  may  feel  interested."  &c., 
id  not  refer  alone  to  persons  interested  in 
the  arrival  and  departure  of  the  mail,  but, 
ander  the  circamstances,  included  also  those 


who  might  wish  to  take  passage  on  the  vessel ; 
and  further,  that  it  was  competent  to  intro- 
duce evidence  of  the  circumstances  under 
which  the  letter  was  written,  and  of  the  na- 
ture of  the  business  in  which  the  carrier  was 
engaged  ;  in  explanation  of  the  phrase,  *'  all 
who  may  feel  interested,"  Ac,  and  to  show 
thereb^r  that  **  passensers"  were  embraced  in 
it;  Htim  v.  McCaughan,  3  G.  17. 

As  to  parol  evidence  to  explain  the  mean- 
ing  of  terjn,  "legal  representative,"  see- 
Land  Laws  of  Unitrd  States.  17. 

To  expUun  receiver's  certificate,  see  same 
title,  18. 

2.  Cases  in  whioh  Parol  Evidence  is  Mmitted. 

145.  To  correct  mistake  in  date  of  a  deed. 
Where  the  deed  is  inconsistent,  and  repug- 
nant in  its  recitals  in  relation  to  the  date  of 
the  sale  made  by  an  administrator^  and  which 
it  was  made  to  consummate,  and  the  figures 
representing  the  date  are  in  a  different  hand- 
writing from  the  remainder  of  the  deed,  it 
was  held  that  parol  evidence  was  admissible 
to  show  the  true  date  of  the  sale ;  McGomb  v. 
Otlkey,  7  C.  146. 

146.  To  correct  misdescription  of  a  note 
in  deed  of  assignment.  Parol  evidence  is 
admissible  to  show  that  a  note  described  in 
a  deed  of  assignment  as  being  for  the  amount 
of  $904,  was  in  fact  only  for  $900,  and  that 
the  extra  $4  was  for  prote-st  fees ;  and  hence, 
that  the  note  for  $900  passed  by  the  deed ; 
Marnh  V.  Mandemlle,  6  0.  11« ;  S.  P.,  Man- 
dcviUe  V.  Stockett,  lb.  39«. 

147.  To  show  a  resulting  trust,  and  to  re- 
but a  legal  presumption.  Parol  evidence  is 
admissible  to  show  a  resulting  trust  in  op- 
position to  deed;  Dismukes  v.  Terry,  W. 
197.  And  so  it  is  admissible  to  rebut  a  legal 
presumption,  as  where  there  was  a  written 
memorandum  of  the  rescission  of  a  contract, 
and  nothing  was  said  in  it  about  whether 
money  which  had  been  paid  on  the  contract 
was  to  be  refunded ;  it  was  held  that  parol 
evidence  was  admissible  to  show  that  it  was 
agreed  that  the  money  thus  paid  should  not 
be  refunded ;  Clark  v.  Perry,  4  H.  285. 

148.  To  show  want  or  failure  of  consulta- 
tion, The  rules  which  prevent  the  introduc 
tion  of  parol  evidence  to  contradict  or  vary  a 
writing,  have  no  application  where  it  is 
offered  to  show  a  want  or  failnre  of  considera- 
tion :  Buckets  v.  Cunningham,  6  S.  &  M.  358 ; 
Matlock  V.  Livingston,  9  S.  &  M.  489 ;  nor 
where  it  is  offered  to  show  that  the  contract 
was  altogether  void,  or  never  had  any  legal 
existence,  either  by  reason  of  fraud,  or  want 
of  due  execution  or  delivery;  Wren  v.  Hoff- 
man, 41  M.  61'> ;  and  in  such  cases  it  is 
admissible  to  prove  the  true  consideration, 
though  a  different  consideration  be  expressed 
in  it ;  Marsh  v.  Lisle,  5  G.  173.  And  so  it  is 
admissible  to  show  that  the  note  sued  on  was 
given  in  renewal  of  another  which  was  paya- 
ble in  a  depreciated  currency ;  Eckford  v. 
Hogan,  44  M.  398.     See  post,  170. 

149.  To  show  a  valid  consideration  When 
usury  is  pleaded,  and  the  contract  expresses 
a  higher  rate  of  interest  than  is  allowed,  ex- 
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cept  iQ  cases  of  money  loaned,  it  is  compe- 
tent for  the  plaintiflf  to  show  that  the  true 
consideration  was  loaned  money,  no  other 
consideration  being  expressed ;  LiLckett  v. 
Henderson,  12  S.  &  M.  334. 

150.  To  show  separate  price  of  two  arti- 
cles where  it  is  stated  in  solido.  In  an  action 
for  a  false  warranty  of  one  of  two  articles, 
both  of  which  were  warranted  sound  in  a  bill 
of  sale,  in  which  the  price  of  both  is  stated 
in  solido,  and  not  separately,  it  is  competent 
to  show,  by  parol .  evidence,  the  estimated 
value  in  the  trade  of  the  unsound  article; 
Tvtt  V.  McLeod,  3  H.  223. 

1ft  1.  To  disprove  correctness  of  transcript 
certified.  The  deposition  of  the  clerk  who  is 
the  keeper  of  a  record  is  admissible  to  prove 
that  a  transcript  of  it,  regularly  certified,  is 
incorrect ;  Mandeville  v.  Stockett,  6  C.  398. 

152.  To  show  existence  of  record  and  its 
loss.  Parol  evidence  is  admissible  to  show 
that  a  paper,  which  is  a  part  of  a  record, 
was  once  in  existence,  and  has  been  lost; 
Morgan  v.  Morgan,  2  G.  546. 

153.  To  show  real  parties  in  interest  in  a 
suit.  It  is  competent  to  show  by  parol  proof 
who  were  the  real  parties  in  interest  in  a 
former  suit,  so  as  to  conclude  them  by  the 
judgment  therein  rendered ;  Shirley  v.  Feame, 
4  G.  653. 

154.  To  show  conditional  delivery.  Parol 
evidence  is  admissible  to  show  that  a  written 
agreement,  signed  by  one  of  the  parties,  was 
delivered  to  the  other  upon  the  condition 
that  it  was  not  to  be  binding  on  him,  unless 
the  other  should  procure  the  signature  of 
other  persons  to  it ;  Butler  v.  Sm*th,  6  G. 
457. 

154a.  Admissible  to  show  suretyship.  Parol 
evidence  is  admissible  to  show  that  a  party 
who  signed  a  note,  which  stated  that  he  and 
others  were  sureties  to  a  principal  therein 
named,  was  in  reality  a  surety  to  all  the  co- 
makers of  the  note ;  Hunt  v.  Chambliss,  7  .S. 
&  M.  532. 

See  Principal  and  SuRKfY,  2. 

8.  Caset  in  which  Parol  Evidenoe  is  Admissible 
in  Equity,  but  not  at  Law. 

155.  To  show  absolute  deed  a  mortgage. 
Parol  evidence  is  admissible  in  equiiy,  but 
not  at  law,  to  show  that  an  absolute  deed  or 
bill  of  sale  was  intended  as  a  mortgage ; 
Blake  v.  Morrisson.  4  G.  123.  And  also  to 
show  that  a  trust  was  intended  in  favor  of 
the  children  of  the  grantor,  after  the  extinc- 
tion of  the  mortgage  debt ;  Anding  v.  Davis, 
9  G.  674. 

156.  To  show  mistake  in  a  deed.  Parol 
evidence  is  inadmissible  in  a  court  of  law,  to 
show  a  mistake  in  the  numbers  of  land  em- 
braced in  a  deed,  but  is  admissible  in  equity; 
Peques  v.  Mosby,  7  S.  &  M.  340 ;  Lauderdale 
v.  Hallock,  lb.  622;  Ross  y.  Wilson,  lb.  753. 
See  post,  157,  158. 

156a.  To  show  suretyship  of  joint  obligors 
in  a  bond.  Parol  evidence  is  not  admissible 
at  law  to  show  that  a  part  of  the  obligors  in 
a  bond  are  sureties;  this  mav  be  done  in 
equity;  Willis  v.  Ives,  1  8.  &  M.  307. 


4.    Cases  in  which  it  is  not  Admittiblo. 

157.  To  show  mistake  in  number  of  acres 
conveyed  in  a  d^ed.  Parol  evidence  is  not 
admissible  to  show  a  mistake  in  the  number 
of  acres  conveyed  in  a  deed,  where  no  fraud 
is  shown  ;  Kerr  v.  Calvit,  W.  11.5. 

158.  Contracts  cann  ot  rest  partly  in  writing 
and  partly  in  parol.  A  contract  cannot  exist 
partly  in  parol  and  partly  in  writing;  nor  can 
a  mistake  be  shown  at  law,  but  only  in  equity. 
Hence,  when  a  contract  was  in  these  words : 
**  This  is  to  certify,  that  I  set  over  to  S.  Y., 
one-fonrth  interest  of  J.  &  J.  (Indians), 
settled  or  located  in  sect.  34,"  Ac.  it  was 
held  incompetent  for  the  vendor  to  show  by 
parol,  that  it  was  the  understanding  that  he 
was  to  sell  the  interest  of  the  Indians  what- 
ever it  might  be,  without  warranty  or  guar- 
anty on  his  part  that  they  had  any ;  Young  v, 
Jacoway,  9  S.  &  M.  212 ;  S.  P.,  Brantley  v. 
Carter,  4  C.  282. 

159.  Same:  Another  instance.  When  a 
party  taking  a  note  from  another  gives  a  re- 
ceipt, whereby  he  binds  himself  to  return  it, 
in  case  he  does  not  collect  it,  he  cannot  show 
by  parol,  that  the  agreement  also  was,  that 
he  should  endeavor  to  use  the  note  as  a  set- 
off, and  if  he  failed  that  the  other  party  was 
to  pay  all  the  expenses  and  costs  of  making 
such  effort ;  Brantly  v.  Carter,  supra. 

160.  Same.  Asa  general  rule  parol,  evi- 
dence is  inadmissible  to  add  a  new  term  to  an 
agreement,  which  when  so  modified,  is  to  be 
specifically  performed ;  but  this  rule  does  not 
prevent  the  introduction  of  extrinsic  evi- 
dence, in  order  to  identify  persons  and  things 
referred  to  in  the  agreement.  Hence,  when 
the  contract  was  to  convey  "  the  land  in  the 
town  of  H.,  on  which  the  college  is  erected," 

f)arol  evidence  is  admissible  to  show  what 
and  is  embraced  in  the  description,  by  show- 
insr  on  what  land  the  college  is  located ; 
WhitwoHh  V.  Harris,  40  M.  483 ;  S.  P.,  ifc- 
Ouire  V  Stevens,  42  M.  725.  See  ante,  138. 
16  K  Evidence  of  previous  coUoqium.  Parol 
evidence  of  the  oral  altercations,  propositions 
and  offers,  and  conversations  between  the 
parties  pending  the  negotiation  of  a  contract^ 
IS  inadmissible  where  the  contract  is  reduced 
to  writing.  Thev  are  merged  in  the  writing, 
which  becomes  the  sole  exponent  of  the  terms 
of  the  contract.  Hence,  when  a  sale  of  a 
slave  is  made,  and  a  note  for  the  purchase 
money  given,  and  a  bill  of  sale  executed, 
warranting  the  soundness  of  the  slave  only, 
it  is  incompetent  to  show  that  the  vendor 
represented  the  slave  to  be  a  good  cook,  and 
that  he  would  not  collect  the  note  if  slavery 
was  abolished  by  the  late  civil  war ;  Herndon 
V.  Henderson.  41  M.  584;  S.  P.,  Cocke  v. 
Bailey,  42  M.  81 ;  Kerr  v.  KuykendaU,  44  M. 
137;  Wren  v.  Hoffman.  41  M.  616.  But 
this  rule  does  not  extend  so  far  as  to  pro- 
hibit the  admission  of  evidence  to  show  the 
illegality,  failure,  or  want  of  consideration  of  a 
contract,  or  that  it  is  altogether  void,  or  never 
had  any  legal  existence,  either  by  reason  of 
fraud,  or  want  of  due  execution  and  delivery  ; 
Wren  v.  Hoffman,  stifra.  See  ante,  148. 
162.    To  contradict  or  vary  Uabiiiitf  of 
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maker  of  a  note.  It  is  not  competent  for  a 
gnardian  who  has  given  a  note  for  the  debt 
of  his  ward  to  show  by  parol  that  it  was 
agreed  when  he  signed  it  that  he  was  to  be 
liable  on  it  only,  when  he  had  assets  of  the 
ward ;  lb, 

163.  Same.  It  is  not  competent  to  show 
that  a  note,  appearing  on  its  face  to  be  paya- 
ble in  a  **  cotton  bond,"  was  also  to  be  paya- 
ble in  the  notes  of  a  particular  bank ;  Cole  v. 
Hundley,  8  S.  &  M.  473.  Nor  is  it  competent 
to  show  by  parol  that  a  note  for  the  absolute 
payment  of  money,  was  only  to  be  payable  in 
case  the  maker  conld  succeed  in  using  as  a 
set-off  a  debt  on  a  third  person,  which  the 
payee  sold  to  him  as  the  consideration  of  the 
note ;  Powell  v.  Joves,  12  8.  &  M.  506. 

164.  Acceptance  of  a  bill.  Nor  can  an  ab- 
solute acceptance  in  writing  of  a  bill  of  ex- 
change be  shown  by  parol  to  be  conditional ; 
Heaverin  v   Donnell  7  S.  &  M.  244. 

165.  To  show  '*  money'*  to  mean  something 
dse.  Parol  evidence  is  inadmissible  to  show 
that  an  account  of  administrator  or  guardian, 
passed  by  the  Probate  Court  and  showing  the 
estate  in  his  hands  to  be  in  money,  is,  in  fact, 
in  choses  in  action  or  in  any  other  kind  of 
currency  than  constitutional  currency ;  Adams 
V.  Westbrook,  41  M.  385 ;  McFarlane  v.  Kan- 
die,  \h.  All. 

166.  To  explain  record.  The  record  of  the 
probate  of  a  note  by  a  deceased  notary  con- 
tained these  words:  ** Notice  to  J.  W.,  6. 
Port :"  Heldj  it  was  incompetent  to  show  by 
the  clerk  of  the  notary  that  these  words 
meant  that  notice  of  protest  was  sent  by  mail 
to  J.  W.,  at  Port  Gibson,  on  the  day  of  the 
protest;  Duncan  v.  Watson,  2  S.  &  M.  121. 
Nor  is  it  competent  to  show  that  a  judgment 
in  favor  of  a  bank  on  a  note,  payable  to  her, 
wai  only  for  the  true  value  of  the  bank  notes 
at  the  date  of  the  judgment,  so  as  to  prevent 
the  judgment  debtor  from  availin;?  himself  of 
the  legal  privilege  of  paying  the  iudgment  in 
the  depreciated  notes  of  the  bank ;  Mande- 
vtUe  V.  Bracy,  2  G.  460. 

167.  To  impeach  judrfment.  It  is  not  com- 
petent to  impeach  the  judgment  of  the  Pro- 
bate Court  by  parol  proof  showing  that  a 
publication  of  notice  to  non-residents  was 
made  on  insufficient  evidence ;  Cason  v.  Ca^ 
son,  2  G.  578.  And  so  it  is  inadmissible  to 
impeach  the  validity  of  a  judgment  by  show- 
ing that  the  record  was  made  up  by  an  un- 
sworn deputy  clerk,  and  embraces  a  judgment 
not  on  the  minutes  of  the  court;  Shirley  v. 
Feame.  4  G.  653. 

169.  To  prove  intention  and  construction. 
It  is  not  competent  to  prove  by  the  draftsman 
of  a  written  agreement,  the  construction  put 
on  it  by  the  parties  at  the  time  it  was  made  ; 
EUis  V.  Kdly,  4  G.  695. 

170.  To  show  different  consideration.  Adit- 
ferent  consideration  from  the  one  mentioned 
in  a  deed  cannot  be  shown  by  parol ;  Calvitt  v. 
Kerr,  W.  115;  Hughes  v.  Daniel,  lb.  488. 
See  ante.  148. 

171.  To  show  exception  in  a  deed.  Parol 
evidence  is  inadmissible  to  show  that  certain 
land  was  embraced  in  an  exception  in  a  deed 


which  reserved  out  of  its  operation  all  the 
land  which  the  grantor  had  not  previously 
conveyed,  as  shown  by  a  certain  map  which 
was  referred  to  in  the  deed.  The  map  is 
thus  made  a  part  of  the  deed  and  can  alone 
be  referred  to  to  show  the  exceptions  ;  Pool 
V.  Myers,  13  S.  &  M.  466. 

172.  To  show  extension  of  time  of  pay- 
ment. Parol  evidence  is  inadmissible  to  show 
an  agreement  to  extend  the  time  of  payment 
for  stock  subscribed  to  a  railroad  company, 
beyond  the  time  limited  in  the  company's 
charter ;  Thigpen  v.  Mississippi  Central  R, 
R.  Co.,  3  O.  347. 

172a.  Tliat  it  is  admissible  to  show  in  de- 
fence of  a  bill  for  specific  performance  a 
waiver  of  vendee  of  cor' ain  provisions  in  the 
written  contract,  see  Vendor  and  Vkndee, 
250. 

T.  Secondary  Evidence  of  Contents  of 
Writings. 

1.  The  Notice  to   Produce,  and  Proceedings 
Under  it. 

173.  Notice  to  produce  necessary :  Answer 
of  the  party  notified.  When  the  writing  is  in 
tne  possession  of  the  adverse  party,  notice  to 
him  to  produce  it  is  necessary  to  enable  the 
other  to  introduce  evidence  of  its  contents, 
in  case  of  the  failure  to  produce.  And  where 
he  fails  to  produce  when  notified,  secondary 
evidence  of  the  contents  is  always  admissible ; 
Cooper  V.  Granberry,  4  G.  117.  When,  in 
answer  to  the  notice  to  produce,  the  party 
notified  produces  a  paper  not  answering  in 
every  particular  the  writing  described  in  the 
notice,  and  states  that  this  is  the  only  paper 
of  the  kind  called  for  in  his  possession,  the 
statement  is  not  evidence  to  go  to  the  jury; 
Anderson  v.  Root.  8  S.  A  M.  362. 

174.  When  paper  prod  wed  is  evidence  for 
the  party  producing  it.  Nor  is  such  paper 
evidence  for  the  party  producing  it,  until  de- 
livered to  the  other  party  for  inspection. 
After  this  it  is  evidence  for  him ;  lb. 

175.  When  notice  unnecessary.  A  party  to 
an  action  of  ejectment  may,  without  giving 
previous  notice  to  produce  the  original,  read 
in  evidence  a  copy  of  a  deed  belonging  to  his 
adversary,  which  was  furnished  by  the  latter 
with  his  bill  of  particulars  of  hisUtle,  if  the 
party  furnishing  the  copy  decline  to  furnish 
the  original  when  requested  so  to  do  at  the 
trial ;  Griffin  v.  Sheffield,  9  G.  359. 

2.  Proof  of  Szistence,  and  Lots,  ftc,  of  Original. 

176.  The  best  evidence  must  be  produced. 
It  is  well  settled  that  the  best  evidence  of 
which  the  case  in  its  nature  is  susceptible, 
should  be  introducd ;  and  hence,  where  it 
appears  that  there  is  a  written  contract, 
which  is  the  foundation  of  the  plaiiitifiTs  title, 
no  parol  evidence  of  its  contents  is  admissi- 
ble if  the  original  be  in  existence,  and  capa- 
ble of  being  produced ;  Baldwin  v.  McKay y 
41  M.  358 ;  S.  P.,  Martin  v.  Williams,  42  M. 
210. 

177.  Same.  Thus,  parol  evidence  that  the 
defendant  executed  a  "sound  bill  of  salOt" 
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is  inadinissible,  unless  the  absence  of  the 
original  be  accounted  for ;  Barker  v.  Justice, 
41  M.  240. 

178.  What  is  sufficient  proof  of  lossy 
Proof  that  a  receipt  was  executed  and  de- 
livered to  the  party's  counsel,  and  that  the 
same  had  been  lost  is  sufficient  to  let  in  proof 
of  its  contents;  Smith  v.  Mississippi  j* 
Alabama  R,  R,  Co,,  6  S.  &  M.  179.  The 
proof  should  show  that  diligent  search  and 
inquiry  have  been  made  of  those  parties  in 
whose  possession  the  original  should  be,  and 
that  it  cannot  be  found;  Freeland  v.  Mc- 
Caleb,  2  H.  756.  And  where  a  paper  used 
in  evidence  on  a  former  trial*  went  into  pos- 
session of  the  circuit  clerk,  for  the  purpose 
of  making  up  the  record  in  the  case,  and  has 
not  been  seen  since,  its  loss  will  not  be  suffi- 
ciently proven  without  examining  the  clerk, 
for  it  must  be  shown  that  diligent  search  has 
been  made  for  it ;  Parr  v.  Gibbons,  5  C.  375. 

179.  Ex  parte  affidavit  cw  to  loss.  An  ex 
parte  affidavit  of  a  witness  is  not  sufficient  to 
prove  that  an  original  is  lost ;  Doe  v.  King, 
3  H.  125.  But  the  ex  parte  affidavit  of  tlie 
party  offering  the  evidence  is  competent 
evidence  to  go  before  the  court  as  the  foun- 
dation of  letting  in  secondary  evidence  of  its 
contents,  but  it  is  improper  to  let  it  go  to 
the  jury;  Davis  v  Black,  5  S.  &  M.  226; 
S.  P.,  Scott  V.  Loomis,  13  S.  &  M.  635.  See 
post,  188. 

180.  The  court  decides  on  the  loss.  Satis- 
factory proof  is  to  be  made  to  the  court  of 
the  loss  of  the  original,  and  upon  the  court's 
being  satisfied  as  to  the  loss,  secondary  evi- 
dence of  its  contents  may  go  to  the  jury ;  Scott 
V.  Loomis,  supra, 

181.  Paper  on  file  in  another  court  as  an 
exhibit.  The  fact  that  a  paper  is  on  file  as 
an  exhibit  in  the  Chancery  Court,  does  not 
authorize  secondary  evidence  of  its  contents 
in  any  other  court,  as  it  is  in  the  power  of 
the  partv  to  withdraw  it,  by  making  applica- 
tion to  the  court  for  that  purpose ;  Haydon 
V.  Moore.  1  S.  &  M.  605. 

182.  Paper  in  hands  of  another  party. 
Whenever  the  writing  is  in  the  hands  of  a 
party  residing  in  this  State,  it  must  be  pro- 
duced. The  party  desiring  it  as  evidence, 
must  resort  to  a  subpama  du^es  tecum,  if 
necessary,  to  compel  its  production ;  Chap- 
lain V.  Briscoe,  5  S.  &  M.  198. 

183.  Telegram.  The  testimony  of  a  per- 
son to  whom  a  telegram  is  sent,  is  inadmis- 
sible to  prove  its  contents  without  proof  of 
the  loss  of  the  original,  and  that  the  alleged 
writer  sent  it;  but  the  admission  of  the 
writer  is  competent  to  prove  both  the  fact  of 
its  sending  and  its  contents,  without  proof  of 
the  loss  of  the  original ;  Williams  v.  BrickeU, 
8  G.  682. 

.  8.  Proof  of  the  Contents. 
183.  Contents ^  deposition  btfore  a  justice 
of  the  peace.  W  here  a  witness  has  been  ex- 
amined in  a  criminal  case  by  a  justice  of  the 
peace,  and  his  deposition  reduced  to  writing, 
and  afterwards  lost,  it  is  competent,  in  order 
to  impeach  the  testimony  of  the  witness,  to 
show  by  the  justice,  what  the  witness  testified 


on  the  trial  before  him.  The  justice  may 
testify  from  his  recollection  of  what  the  wit- 
ness said,  and  need  not  undertake  to  state  the 
substance  of  what  was  reduced  to  writing. 
The  deposition  (by  the  law  as  it  then  was) 
was  not  required  to  be  returned  to  the  circuit 
clerk's  offic-e,  nor  to  be  preserved  as  a  record, 
and  was  but  a  memorandum  of  the  justice  of 
the  peace  as  to  what  the  witness  said,  and 
proof  of  what  the  witness  did  say,  is  neces- 
sarily proof  of  the  contents  of  the  lost  deposi- 
tion ;  Pearce  v.  Furr,  2  S.  &  M.  54. 

1 84.  Proof  of  lost  deed,  how  established.  A 
deed  made  by  a  vendor,  cannot  be  impeached 
by  evidence  that  he  had  said  prior  to  making 
it,  that  he  had  made  a  deed  to  that  same  land 
to  another,  under  whom  the  party  offering  the 
evidence  claims  title.  The  proper  coarse 
to  pursue,  where  a  deed  has  been  made  and 
lost,  is  for  the  vendee  and  those  claiming  un- 
der him,  to  go  into  chancery  and  have  the 
deed  established ;  Harmon  v.  James,  1  S.  k 
M.  111. 

185.  Contents  of  lost  recetpt.  When  a  re- 
ceipt given  for  the  deliverv  of  cotton  has 
been  lost,  it  was  held  that  the  proof  was  not 
confined  to  its  contents,  but  that  the  delivery 
of  the  cotton  might  be  proven  by  huj  evi- 
dence in  the  power  of  the  party ;  Smith  v. 
Miss,  j-  Ala.  R.  R.  Co.,  6  S.  &  M.  179. 

186.  Contents  of  deed,  refused  to  be  pro- 
duced.  Proof  on  the  part  of  the  plaintiff  that 
his  vendor  had  authorized  the  defendant  to  re- 
deem from  the  sheriff  the  locus  in  quo,  which 
had  been  sold  under  an  execution  against  the 
vendor,  and  that  the  defendant  had  stated 
that  he  had  redeemed  the  land,  but  would  not 
permit  the  plaintiff  to  have  the  deed  of  re- 
demption, is  sufficient  to  authorize  the  jury 
to  find  that  the  land  had  been  properly  re- 
deemed, when  the  defendant  upon  bemg  noti- 
fied refused  to  produce  the  deed  on  the  trial; 
Cooper  V.  Granberry,  4  G.  117. 

187.  Contents  of  lost  record.  Parol  proof 
of  the  contents  of  a  record,  lost  or  destroyed, 
is  admissible,  since  in  that  case  the  authenti- 
cation required  by  law  is  impossible;  Scott 
V.  Loomis.  13  8.  &  M.  635. 

188.  Ex  parte  proof.  An  ex  parte  affidavit 
of  a  witness  or  party,  is  incompetent  evi- 
dence of  the  contents  of  a  lost  instrument  of 
writing ;  Doe  v.  Kin^,  3  H.  125.  See  ante, 
179. 

189.  Abstract  of  mercantile  books.  Where 
the  books  of  a  partnership  have  been  lost 
and  the  book-keeper  is  dead,  an  abstract, 
made  of  them  by  the  solicitor  of  the  com- 
plainant, will,  at  the  instance  of  the  other 
party,  be  required  to  be  produced,  and  if 
proven  fair,  will  be  admissible  in  evidence  of 
the  contents  of  the  books^;  Mayson  v.  Beax- 
ley,  5  C.  106.    See  ante,  47,  48. 

4.  When  Beeondarj  Evidenee  admitted  withomt 
Kotioe,  Proof  of  Loss,  fto.,  and  other  Hat* 
tors  on  this  Bnbjeet 

190.  Copies  furnished  by  adverse  party. 
A  party  to  an  action  of  ejectment  may,  wiuh 
out  giving  previous  notice  to  prodace  the 
original,  read  in  evidence  a  copy  of  a  deed 
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belonging  to  his  adversary  and  which  the 
latter  furnished  him,  with  a  bill  of  partioulara 
of  his  title,  if  the  party  furnishing  the  copy 
decline  to  fhrnish  the  orisrinal  when  requested 
80  to  do  at  the  trial ;  Griffin  v.  Sheffield^  9 
G.  3a9. 

191.  Certified  copies  of  recorded  deeds. 
Under  the  statute  certified  copies  of  deeds 
and  other  instruments  authorized  by  law  to 
be  recorded,  when  duly  proven  for  record  and 
also  duly  recorded,  are  admissible  in  evidence 
without  accounting  for  the  loss  of  the  origi- 
nal, except  the  execution  of  such  instrument 
be  denied  under  oath ;  See  Rev.  Code  of 
mi  art.  228.  p. 

192.  RefuAol  of  puhlic  officer  to  give  up  a 
writing.  Where  toe  officer  having  posses- 
sion of  a  patent  from  the  United  States  gov- 
ernment  for  land  refuses  to  deliver  it  up,  this 
does  not  authorize  the  admission  of  pnrol 
evidence  to  prove  its  contents.  A  subpoena 
duces  tecum  should  be  taken  out  to  compel  its 
production;  Wooldridge  v.  WilkinSf  3  H. 
360. 

193.  Imperfect  memorandum.  Parol  proof 
of  a  settlement  between  the  parties,  which 
was  reduced  to  writing  to  the  extent  of  writ- 
ing down  the  claims  on  either  side,  which 
were  embraced  in  it.  may  be  made  without 
acconnting  for  the  absence  of  the  writing; 
Calhoun  v.  Calhoun,  8  G.  668. 

194.  Notice  of  protest.  Parol  proof  of 
notice  of  protest  given  in  writing  and  sent 
by  mail,  is  admissible  without  accounting  for 
the  loss  of  the  original ;  Offit  v.  Wick,  W. 
99. 

195.  Telegram:  Row  proven.  See  ante, 
183. 

VI.  Witness. 

1.  Competenoy  as  afEboted  by  Interest. 
A.  Natukkof  Intrrrstwuich  Disqualifies. 

196.  Must  be  direct  and  positive  and  in  the 
result  of  that  suit.  The  interest  which  ren- 
ders a  witness  incompetent,  must  be  direct 
and  positive,  and  not  remote  and  contingent, 
and  It  mast  be  also  an  interest  in  the  event  of 
the  suit  in  which  he  is  called  to  testify; 
Phehe  v.  Prince,' W.  131.  If  he  have  no  in- 
terest in  the. record  as  evidence,  he  is  not 
incompetent,  though  his  interest  may  be  af- 
fected by  the  result  of  the  suit ;  Judge  of 
Probate  v.  Green,  I  H.  146.  His  interest  to 
disqualify  must  be  direct  in  the  event  of  the 
suit ;  Carter  v.  Graves,  6  H.  9.  If  the  wit- 
ness could  in  any  event  be  a  loser  by  the  suc- 
cess of  the  plaintiff,  or  a  gainer  by  his  defeat, 
he  is  interested  and  incompetent  to  testify  for 
defendant;  Dunbar  v.  Chevalier,  6  0.  161. 
The  current  of  authority  is  now  against  the 
exclusion  of  a  witness  where  his  interest  is 
remote  and  merely  possible ;  when  his  compe- 
tency is  doubtful,  the  better  opinion  is  to  ad- 
mit htm  and  let  the  objection  go  to  his  credi- 
bility; Kiljpatricky.  Bush,  I  C.  189. 

197.  Witnesses  erroneous  belief  on  this  sub- 
ject. A  witness  is  incompetent  if  he  erro- 
neously believe  that  he  is  interested,  but  not 
if  he  believe  his  interest  is  merely  honorary, 
not  legal;  Phebe  v.  Prince,  W.  131. 


198.  Incompetent  from isiteresf.  Instances: 
the  judgment  exempting  witness  from  a  lia- 
bility. A  person  who  would  be  liable  to  the 
plaintiff  in  case  he  fail  to  recover,  but  against 
whom  in  case  of  recovery  by  plaintiff,  the 
defendant  would  have  no  recourse,  is  incom- 
petent as  a  witness  for  the  plaintiff;  Kirkland 
V.  Carr,  6  G.  584.  So  where  an  administrator 
has  committed  a  devastavit  by  wrongfully  re- 
moving personal  property  of  the  ei^tate  to 
another  State,  and  it  there  gets  into  the  posses- 
sion of  a  third  party,  he  is  not  competent  for 
the  distributee  in  a  suit  by  him  to  recover  it, 
for  he  is  directly  interested  in  the  distributee's 
success,  which  would  to  that  extent  relieve 
him  from  liability  ;  Kilpatrick  v.  Bash,  1  C. 
199.  And  so  in  an  action  of  replevin  by  a 
tenant  for  life,  to  recover  property  of  which 
he  has  been  wrongfully  dispossessed,  if  it  be 
shown  that  the  defendant  took  possession  of 
the  property  at  the  instigation  or  another,  the 
instigator  is  not  a  competent  witness  for  the 
defendant  to  show  title  in  himself,  and  thns 
defeat  plaintiff's  action ;  Lloyd  v.  Goodwin, 
12  S.  k  M.  223.  And  a  party  assigning  a 
note,  even  without  recourse,  if  he  represent 
to  the  assignee  that  it  is  on  a  good  and  valid 
consideration,  is  a  guarantor  that  it  is  so,  and 
is  therefore  incompetent  for  the  assignee  to 
prove  the  validity  of  the  consideration  ;  Brod- 
nax  V  Brodnax,  13  S.  &  M.  369.  See  post, 
219,  201. 

199.  Instance:  Distributee  for  admistra- 
tor.  A  distributee  of  an  estate  is  an  incom- 
petent witness  for  the  administrator ;  Cartel' 
V.  Graves,  6  H.  9 ;  Dillard  v.  Wright,  11  S. 
k  M.  455.  But  if  the  suit  be^gainst  a  third 
party  to  recover  property,  a  diatributee  is 
competent  for  the  defendant  to  show  that  ihe 
title  is  nut  in  plaintiff,  but  in  the  estate;  for  in 
the  result  of  tha^  suit  the  distributee  has  no 
interest ;  Parker  v.  McNeill.  12  S.  &  M.  355. 

200.  When  witness  interested  to  charge  the 
debt  to  another;  because  it  exempts  him.  An 
administrator,  who  has  given  nis  note  as 
such,  is  not  a  competent  witness  in  a  suit  by 
the  payee  to  enforce  its  collection  out  of  the 
assets  of  the  estate,  to  prove  on  behalf  of 
the  complainant  that  the  note  was  given  for 
a  just  debt  of  the  estate,  or  for  money  bor- 
rowed by  the  administrator  and  afterwards 
applied  to  the  debts  of  the  estate.  For  he  is 
directly  interested  in  establishing  the  claim, 
as  it  would  release  him  from  a  direct  personal 
responsibility  to  the  payee,  and  make  his  ulti- 
mate liability  to  the  estate  depend  upon  the 
uncertain  issue  of  a  litigation  thereafter  to  he 
waged  with  the  distributees :  Woods  v.  Rid- 
ley, ^  C.  119. 

20 L  Bailor  and  bailee.  A  bailee  of  money 
or  a  debtor  is  not  a  competent  witness  for  the 
bailor  or  creditor,  to  establish  that  he  has 
paid  the  money  in  his  hands  or  due  by  him 
to  a  third  person,  the  defendant,  as  the  suc- 
cess of  the  party  calling  him  would  relieve 
him  from  liability;  Jackson  v.  Crawford,  12 
S.  k  M.  .H5.    See  ante.  198,  and  post,  219. 

2^*2.  Interest  in  subjecting  property  to  wit- 
ness' debt :  Case  in  judament.  1'he  assignor 
of  a  bond  for  title,  witho^t  any  covenant  of 
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warranty,  is  not  a  competent  witness  in  a  con- 
troversy between  his  creditors  on  the  one 
side,  attacking  the  assignment  for  fraud,  and 
the  assignor  on  the  other,  to  prove  that  the 
assignment  was  fraadalent;  for  he  is  inter- 
ested in  subjecting  the  property  to  the  pay- 
ment of  his  debts,  and  not  being  bound  by 
any  covenant  of  warranty,  there  is  no  equi- 
poise in  his  interest ;  Ellis  v.  Ward,  1  S.  & 
M.  651.  And  so  the  judgment  debtor  is  not  a 
competent  witness  for  the  garnisheeing  credi- 
tor to  prove  that  the  garnishee  is  indebted, 
noth withstanding  his  answer  denying  it,  he 
being  directly  interested  in  subjecting  the 
debt  of  the  pamishee  to  the  judgment ; 
Standifer  v.  Welhy,  4  C.  145. 

203.  Interest  in  subjecting  property  to 
debt  where  he  is  endorser.  Where  a  deed  was 
made  to  two  trustees  to  secure  debts  of  the 
grantor,  and  among  them,  a  debt  on  which 
one  of  the  trustees  was  endorser,  that  trustee 
is  an  incompetent  witness  in  a  trial  of  the 
right  to  the  property  so  conveyed,  to  establish 
the  legality  and  fairness  of  the  conveyance. 
And  this  is  so,  even  alter  he  has  resigiif'd  his 
office  as  trustee,  and  released  his  interest 
to  the  co-trustee,  who  was  asserting  the  claim 
under  the  trust  deed,  for  he  could  not  release 
the  interest  of  the  creditor  on  whose  debt 
he  was  endorser  ;  Selser  v.  Ferrid<iyy  13  8. 
&  M.  698.     See  post,  241. 

204.  Ldability  of  witness  for  costs.  A  wit- 
ness is  not  competent  if  he  be  liable  for  the 
costs ;  ComH  §•  R.  R.  B'k  of  VicJcsbur^  v. 
Lunn,  7  H  414.  Thus,  where  all  the  joint 
makers  of  a  note  were  sued  in  the  same  ac- 
tion, and  an  order  was  made  without  objec- 
tion that  one  be  allowed  to  sever  on  his  de- 
fence and  trial,  another  joint  maker  is  not  a 
competent  witness  for  the  one  so  allowed  to 
sever  :  1st,  because  he  is  liable  for  costs ;  and 
2d,  being  a  party  to  and  having  notice 
of  the  suit,  a  judgment  against  the  defen- 
dant on  trial  would  be  evidence  against 
the  witness  in  a  subsequent  suit  for  con- 
tribution ;  lb.  So  if  the  judgment  debtor 
be  liable  in  any  way  for  the  costs  of  a 
trial  of  the  right  of  his  property,  he  would 
not  be  competent;  Mizdl  v.  Herbert,  12  S. 
k  M.  547.  And  his  liability  for  costs 
will  make  him  incompetent,  though  his  in- 
terest be  otherwise  equally  balanced ;  Cason 
v.  Robson,  7  0.  97  ;  8.  P.,  Scott  v.  Watkins, 
2  8.  &  M.  233.  The  prosecutor  on  an  in- 
dictment is  a  competent  witness  for  the  State, 
notwithstanding  bis  contingent  liability  for 
costs,  if  the  prosecution  should  turn  out  friv- 
olous or  malicious  ;  State  v.  Blennerhassett^ 
W.  7. 

205.  Interest  of  partners,  A  partner  can 
never  so  far  divest  himself  of  interest  in  the 
firm,  as  to  make  him  a  competent  witness  for 
it,  or  his  associates  in  matters  relating  to  the 
firm  business ;  Collins  v.  Flowers,  1  H.  26. 
Ho  one  of  several  sued  as  partners,  is  in- 
competent on  behalf  of  the  plaintiff,  to  prove 
the  existence  of  the  partnership  and  the  con- 
sequent liability  of  the  others,  because  he  is 
interested  in  the  recovery  by  plaintiff  against 
his  co-defendants ;    Gamer  v.  Myrick,  1  G. 


448.  But  a  partner  not  sued  is  competeit 
for  the  plaintiff  to  prove  the  existence  of  tbe 
partnership ;  Lake  v.  Munford,  4  S.  &  M. 
312.  And  a  person  who  in  purchasing  the 
interest  of  one  partner,  covenanted  to  pay  his 
vendor's  share  of  the  partnership  debts,  ia 
not  a  competent  witness  in  a  suit  against  the 
other  partner  on  a  partnership  liability,  to 
prove  payment  of  the  same ;  Perry  v.  Ran- 
dolph, 6  S.  &  M.  335.  A  person  who  makes 
a  contract,  acting  as  partner  of  a  defendant 
in  ii  suit  brought  to  enforce  it,  is  not  a  com- 
petent witness  for  defendant;  Randolph  v. 
Govan,  14  S.  &  M.  9.  And  so  when  several 
are  sued  as  partners  in  replevin,  and  one  alone 
gives  the  replevin  bond,  the  others  are  not 
competent  witnesses,  for  they  are  liable  for 
the  costs,  and  also  for  the  damages  for  the 
taking  and  detention  ;  Wilson  v.  Clark,  5  C. 
210,    See  post,  236. 

206.  Parties  as  witnesses :  When  incompe- 
tent. A  party,  whether  interested  or  not, 
cannot  be  compelled  to  testify  against  his 
will.  An  executor  is  a  party,  and  cannot  be 
compelled  to  testify,  unless  he  is  willing  to 
do  so  ;  Duncan  v.  Watson,  2  S.  &  M.  121. 
A  complainant  in  an  original  or  cross  bill 
cannot  be  examined,  either  for  a  co-complain- 
ant or  defendant ;  Servis  v.  Realty,  3  G.  52. 
And  if  a  material  defendant  be  examined 
by  the  complainant,  he  cannot  have  re- 
lief against  that  defendant  on  his  own  evi« 
dence;  Stanton  v.  Green,  6  G.  576.  But 
this  rule  is  technical  and  abolished  by  the 
Rev.  Code  of  1857 ;  Burks  v,  Loggins,  10  G. 
462.  One  of  the  defendants  who  is  a  maker 
of  the  note  sued  on,  cannot  be  introduced  as 
a  witness  by  the  endorser  to  prove  payment 
of  the  debt;  Wade  v.  Sfaunton,  fi  H.  t31 ; 
8.  P.,  Scott  V.  Watkins,  2  S.  &  M.  233. 
But  the  maker  of  a  note  after  a  judgment 
has  been  rendered  against  him  on  it,  is  a  com- 
petent witness  to  prove  its  payment  in  a  suit 
against  the  endorser ;  RoxUh  v.  Helm,  6  H. 
127. 

207.  Same:  Joint  defendants.  Where 
two  defendants  are  tried  together,  though  on 
separate  indictments  for  the  same  offence,  one 
is  not  a  competent  witness  for  the  other,  un- 
less no  proof  of  guilt  is  offered  against  the 
defendant  proposed  as  a  witness;  S'ate  v. 
Blftnnerhasseft,  W.  7.  But  after  one  is  con- 
victed, where  they  are  jointly  indicted,  he  is 
competent  for  the  other,  if  not  rendered  in- 
famous by  the  conviction;  and  where  the  pan- 
ishment  or  conviction,  is  a  fine  it  is  immaterial 
on  the  question  of  his  competency,  whether  it 
has  been  pai.i  or  not ;  Strawhom  Sf  Grizzle  v. 
State,  8  G.  422.  And  where  the  indictment, 
though  joint,  charges  the  prisoners  with  the 
commission  of  separate  and  distinct  offences, 
and  not  with  the  joint  commission  of  the 
same  offence,  it  seems  they  are  competent 
witnesses  for  each  other,  either  before  or  after 
conviction ;  lb. 

208.  Same.  Nominal  plaintiff.  The 
nominal  plaintiff  is  a  competent  witness 
for  the  defendant,  if  he  be  willing  to  testify ; 
but  he  cannot  be  compelled  to  testify ;  Dlun- 
dfU  V.  Vaughan,  12  8.  &  M.  625 ;  Coopwood 
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r.  Foster,  Id.  718 ;  Watts  v.  SmttK  2  C.  77. 
The  Dominal  plaintiff  is  a  good  witness  for 
himself,  even  against  a  deceased  person's 
estate;  Hedges  v.  Aydelott.  decided,  October 
Term,  lb7l.     See  post,  214  a. 

209.  Public  officer :  A  parfp.  Where  a 
party  to  a  suit  is  a  public  omcer,  in  whom  an 
official  right  to  sue  is  vested  by  law,  he  is  a 
competent  witness,  as  he  has  no  personal  in- 
terest and  is  not  liable  for  costs ;  Ellis  v. 
Carlisle,  8  S.  A  M.  552  ;  and  when  such  party 
die^.  his  testimony  on  a  former  trial  of  the 
suit  may  be  given  in  evidence  like  that  of 
any  other  deceased  witness ;  Russell  v.  MoorCj 
8S.&  M.  700. 

210.  Prochein  ami.  WTiether  the  next 
friend  of  an  infant,  who  saes  for  hiin  in  the 
Probate  Court  to  recover  a  legacy,  is  a  com- 
petent witness  for  the  infant ;  Quceref  Yet, 
it  he  is  not  competent,  his  testimony,  if  pre- 
judicial to  the  infant,  will  not  cause  a  reversal 
of  the  decree  in  the  infant's  favor ;  Quinn  v. 
Mm,  12  8.  &  M.  36.5. 

211.  SlatiUe  0/1857:  Rev.  Code,  510,  art. 
190.  This  statute  enacts  that  "  No  person, 
whether  a  party  to  the  suit  or  otherwise, 
shall  be  incompetent  to  give  evidence  in  any 
?ait  at  law  or  equity,  by  reason  of  an  interest 
in  the  result  thereof,  or  in  the  record  as  an 
instrument  of  evidence  in  other  suits ;  but 
the  deposition  of  such  interested  witness  shall 
not  be  read  in  evidence;  and  the  court  and 
Jory  shall  give  such  weight  to  the  testimony 
of  parties  and  interested  witnesses,  as  in  view 
of  the  situation  of  the  witness,  and  other  cir- 
camstances,  it  may  fairly  be  entitU'd  to.  Any 
body  may  by  subpcena,  as  in  other  cases, 
compel  any  other  party  to  the  suit  to  appear 
and  give  evidence.  Provided,  that  no  person 
shall  be  a  witness  in  any  jBuit  by  or  against 
himself,  to  establish  his  own  claim  to  an 
amount  exceeding  f.50,  against  the  estate  of 
any  deceased  person." 

212.  Party  witness  against  decedent.  Un- 
der the  Act  of  1857  (ante,  211),  a  party 
caoDot  be  a  witness  in  nis  own  behalf,  in  a 
suit  instituted  in  the  Circuit  Court  to  es- 
tablish his  claim  against  a  decedent  to  any 
amount.  The  proviso  in  that  act  allowing 
him  to  prove  his  claim  to  the  amount  of  $50, 
applies  only  to  suits  before  a  justice  of  the 
peace  ;  Griffin  v.  Lower,  8  G.  458. 

213.  Same:  The  proviso  prevents  executors 
and  administrators  from  being  witnesses  in 
Probate  Court  to  sustain  thetr  accounts.  An 
executor  or  administrator  is  not  a  competent 
witness  to  sustain  any  item  of  credit  in  his 
account,  nor  to  exonerate  himself  from  any 
sum  with  which  the  heirs  and  legatees  may 
seek  to  charge  him ;  Haralson  v.  White,  9 
G.  178. 

214.  Same :  Party  not  competent  to  exoner- 
ate kinhsetf.  A  party  cannot  be  a  witness  to 
discharge  himself  from  a  claim  set  up  by  an 
administrator  in  favor  of  his  intestate  to  a 
greater  amount  than  $50 ;  Otey  v.  McAfee, 
9  G.  348 ;  8.  P.,  Lamar  v.  WiUiams,  10  G. 
342,  for  which  see  post.  2S9d. 

2M«r,  Nominal  plaintiffi  witness  against  a 
dececUnL     In  Hedges  v.  Aydelotte,  decided 


October  term,  1871,  the  nominal  plainiifTwas 
allowed  to  testify  for  the  usee  to  establish  a 
claim  against  a  deceased  person's  estate,  there 
being  no  other  proof  of  his  want  of  interest 
than  his  own  statement,  and  the  fact  that  the 
suit  was  for  the  use  of  another. 

B.    Intkrest  not  Disqualifying   Witnkss. 

2146.  IntercMt  in  the  subject  matter ^  but  not 
in  the  result  of  the  suit.  If  a  witness  be  in- 
terested in  the  subject  matter  of  ihe  suit 
merely,  without  being  interested  in  the  result, 
he  is  competent.  Thus,  where  a  lessee  sued 
a  sub- lessee  on  a  parol  contract  for  rent,  the 
lessor  and  owner  is  not  incompetent  for  the 
plaintiff,  though  it  appear  that  if  the  defend- 
ant's (sub-lessee)  note  had  been  taken  for  the 
rent,  it  was  to  have  been  made  payable  to  the 
witness  ;  Estice  v.  Cockerell.  4  C.  127.  So.  if 
plaintiff  in  ejectment  claim  title  as  heir  of  his 
father,  a  relative  of  the  father,  who  would  be 
next  of  kin  to  the  father  in  case  plaintiff  were 
illegitimate,  is  competent  in  that  action  to 
prove  the  illegitimacy;  Spears  v.  Burton,  2  G. 
647.  A  nd  so  the  maker  of  a  note,  after  a  judg- 
ment has  been  rendered  against  him,  is  no 
longer  interested  in  a  suit  on  the  note  against 
the  endorser,  and  may  be  a  witness  for  the  en- 
dorser to  prove  its  puyment ;  Routh  v.  Helm, 
6  H.  127. 

Interest  in  the  question  involved  does  not 
disqualify,  there  being  no  interest  in  the  result 
of  the  suit ;  Olapp  v.  MandHville,  5  H.  197. 

215.  Trijfiing  interest :  Grantor  in  volun- 
tary deed.  A  grantor  in  a  deed  conveying 
four  slaves  for  the  consideration  of  love  and 
affection  and  ten  dollars,  with  warranty  of 
title,  is  not  an  incompetent  witness  to  sustain 
the  title  of  the  grantee,  by  reason  of  his 
warranty.  The  inconsiderable  and  trifling 
amount  of  the  pecuniary  consideration,  com- 
pared with  the  value  of  the  properly,  show, 
ing  that  it  was  nominal,  and  inserted  under 
the  idea  that  the  naming  of  a  pecuniary  ton- 
sideration  was  necessary ;  Moore  v.  McKi'e, 
5  8.  &  M.  238.     8ce  Drkd,  I.'). 

216.  No  interest  in  the  result.  A  daughter 
is  a  competent  witness  for  her  mother  in  a  suit 
by  a  third  person  against  the  mother,  to  re- 
cover personal  estate  in  the  hands  of  the 
mother,  though  the  effect  of  her  testimony 
is  to  disprove  plaintifi''s  title,  by  showing  it 
to  be  in  the  administrator  of  her  deceased 
father,  in  whose  estate  she  is  interested  as  a 
distributee ;  Parker  v.  McNeill,  12  S.  k  M. 
355. 

217.  Same.  T.  made  an  obligation,  and  the 
defendants  bound  them:*elves  to  see  it  per- 
formed, but  this  was  done  without  the  request 
of  T.,  and  upon  a  distinct  and  separate  agree- 
ment with  the  obligee :  Held,  that  T.  was  a 
competent  witness  for  the  defendants,  who 
were  sued  upon  their  guaranty  thus  entered 
into ;  Thornton  v.  Dabney,  1  C.  559. 

218.  Agent  as  a  witness.  The  agent  is  a 
competent  witness  to  prove  his  agency,  and 
also  that  he  made  the  contract  sued  on,  as 
such ;  Austin  v.  Feamster,  1  S.  &  M.  166. 
Thus,  in  an  action  to  recover  for  goods  sold 
to  defendant,  S.  was  called  as  a  witness  for 
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the  plaintiff  to  prove  that  he  parchased  the 
gooas  as  a|^Dt  of  the  defenaant.  He  an- 
swered on  his  voir  dire  that  he  did  not  know 
that  he  was  interested  in  the  suit ;  he  did  not 
know  it  plaintiff  succeeded  whether  he  would 
be  liable  to  defendant  or  not;  that  he  had 
acted  as  the  agent  of  the  defendant  in  pur- 
chasing the  goods  on  the  authority  of  a  writ- 
ten  order,  which  he  did  not  then  have  and 
did  not  know  where  it  was:  //e/d,  that  his 
answer  did  not  show  him  to  be  incompetent 
from  interest;  76. 

219.  Same:  When  not  competent  But 
whilst,  as  a  general  rule,  the  agent  is  a  com- 
petent witness  for  the  principal,  in  matters 
about  which  he  acted  as  agent,  yet  when  the 
judgment,  if  rendered  in  accordance  with  the 
agent's  testimony,  would  procure  a  direct 
benefit  to  himself,  he  is  not  competent. 
Hence,  where  certain  payments  were  made 
by  a  debtor  of  the  principal  to  an  agent,  he 
is  not  competent,  for  the  principal,  to  show 
that  he  applied  the  payments  to  a  debt  due 
by  the  person  roakinr  them  to  himself;  since 
the  effect  of  this  evidence  would  be  to  allow 
him  to  retain  in  his  possession  the  means  to 
pay  a  debt  due  him,  and  at  the  same  time 
exempt  him  from  responsibility  to  the  prin- 
cipal, by  furnishing  the  principal  a  judg- 
ment for  the  whole  debt,  undiminished  by  this 
payment ;  Poindexter  v.  La  Roch£,  7  S.  &  M. 
699.    See  ante,  198,  201. 

219a.  Interest  voluntarily  acqriired.  An 
interest  voluntarily  acquired,  by  a  witness,  or 
acquired  by  the  procurement  of  the  party 
who  objects  to  him.  subsequent  to  the  event 
about  which  he  is  called  on  to  tesiify,  does 
not  disqualify  him  ;  Clapp  v.  Mandtville^  5 
H.  179. 

219&.  Agreement  that  one  suit  shall  abide 
another.  An  agreement  of  counsel  that 
another  suit  shall  abide  the  decision  of  the 
one  on  trial,  does  not  disqualify  a  party  to 
that  suit  from  testifying  in  the  one  on  trial, 
if  the  agreement  were  made  without  his  knowl- 
edge or  consent ;  Jb, 

220.  Attorney  at  law :  Interest  in  commis- 
sions. Whether  an  atlorcey  at  law,  who  is 
to  receive  as  his  compensation,  a  commission 
on  the  amount  he  collects  on  a  claim,  is  a 
competent  witness  for  his  client,  in  a  suit  on 
that  claim ;  Qacere  f  Arthur  v.  Mitchell^  10 
8.  &  M.  326. 

221.  Same :  Where  he  is  un der  an  acceptan  ce 
to  pay  for  his  client.  An  attorney  at  law,  who  is 
under  acceptances  for  his  client,  to  be  paid  out 
of  the  proceeds  of  judgments  which  he  had  re- 
covered, is  a  competent  witness  for  his  client 
in  a  controversv  between  the  client  and  a 
third  party,  to  whom  the  client  had  assigned  a 
judgment  in  payment  of  a  debt  due  to  the 
assignee,  to  snow  that  although  he  had  given 
a  receipt  to  the  sheriff  for  the  money  due  on 
the  judgment,  yet  the  judgment  was  not  in 
fact  paid,  he  having  only  received  the  sheriff 's 
note  for  the  judgment ;  Clark  v.  Kingsland, 
1  S.  &  M.  248. 

222.  Master  of  a  vessel.  The  master  of  a 
vessel  is  a  competent  witness  to  establish  a 


claim  against  the  owners  in  favor  of  a  third 
party ;  Steamer  General  Worth,  1  G.  703. 

223*  Surety  on  attachment  bond  compe- 
tent against  tlie  aamishee,  'Jlie  surety  od  an 
attachment  bondf  is  not  interested  in  the  col- 
lateral  trial  had  upon  an  issue  contesting  the 
answer  of  a  person  summoned  as  garnishee  in 
the  case,  and  hence,  is  a  competent  witness 
for  the  plaintiff,  to  show  an  indebtedness  by 
the  garnishee  to  the  attachment  debtor, 
which  the  latter  denied  in  his  answer ;  Peters 
Moss,  1  S.  &  M.  331. 

224.  Judgment  debtor  witness  for  claim- 
ant The  judgment  debtor  is  a  competent 
witness  for  the  claimant  in  a  trial  of  the  right 
of  property  levied  on  under  execution,  to 
show  that  the  property  belongs  to  the  claim- 
ant, and  not  to  him ;  and  this,  thongh  there 
be  proof  tending  to  show  that  the  witness 
had  made  a  fraudulent  conveyance  of  his 
property  to  defeat  his  creditors ;  Mizdl  v. 
Herbert,  12  S,  &  M.  547.  The  interest  of 
the  witness  is  adverse  to  the  claimant ;  Ewing 
V.  Cargill,  13  S.  &  M.  79.  But  he  would  not 
be  competent  if  he  were  in  any  way  liable  (at 
costs,  Mizell  V.  Herberts  supra. 

225.  Judgment  debtor  competent  untnessfor 
his  garnishee.  The  judgment  debtor  is  a 
competent  witness  in  favor  of  his  garnishee, 
to  show  that  he  had  assigned  the  debt,  be- 
fore the  garnishment  was  served ;  Byars' 
Garnishee,  v.  Griffin,  2  6.  603.  But  he  is 
not  competent  for  the  creditor  to  disprove 
garnishee's  answer,  denying  indebtedness; 
Standefer  v.  Welby,  4  C.  145. 

226.  Taxpayer  of  municipal  corporaivm. 
An  inhabitant  and  taxpayer  of  a  municipal 
corporation  is  a  compeient  witness  for  and 
against  the  corporation;  Mann  v.  Yazoo 
City,  2  G.  674. 

0.  Whbrk  the  Intrrrst  of  the  Witness  is 
Equally  Balancri>,  and  Intbrbst  Prb- 

PON DERATING  ON  OnR  SiDB. 

227.  Equipoise  of  interest:  Preponderant 
interest:  Rule.  If  the  witness  be  equally 
interested  on  both  sides,  he  is  competent  for 
either ;  but  if  it  prepopderate  on  one  side,  he 
is  incompetent  for  that  side;  Carters.  Graves, 

6  H.  9 ;  8.  P.,  Fatheree  v.  Fletch^,  2  G.  265 ; 
Austii  V.  Teamster,  1  S.  &  M.  166;  Doe  v. 
Jackson,  1  S.  &  M.  494 ;  Hani  v.   Chambiiss, 

7  S.  &  M.  532 ;  Ellis  v.  Ward,  7  S.  &  M. 
651;  Arthur  y,  Williams,  10  S.  &  M.  326; 
Cason  V.  Robson,  7  (J.  97 ;  Dean  v.  Young, 
13  8.  &  M.  118. 

228.  Same:  Instance  of  equipoise.  Where 
both  parties  claim  title  to  the  property  in 
controversy  from  the  same  grantor,  under 
different  conveyances,  executed  by  him  to 
them,  the  grantor  is  as  much  liable  to  one 
party  as  to  the  other,  upon  failure  of  the  title 
conveyed  by  him,  and  he  is  therefore  iudif- 
ferent  in  point  of  interest,  and  may  be  a  wit- 
ness for  either  to  impeach  the  title  of  the 
other;  Fatheree  v.  Fletcher,  2  G.  265.  But 
it  seems  this  rule  would  not  apply,  if  the  con- 
sideration for  one  conveyance  was  greater 
than  that  for  the  other ;  See  Noel  v.  Whe<Uly, 
7  G.  181.    Seepo^,  230^ 
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229.  Sarne:  Instances  of  preponderant  in- 
tered.  An  execution  against  a  distributee 
was  levied  on  personal  property,  which  was 
claimed  by  the  executor,  as  a  purchaser  from 
Ae  distributee  in  payment  of  the  distribu- 
tee's debt  to  the  estate :  Heldy  that  the  dis- 
tributee was  not  a  competent  witness  for  the 
executor,  as  his  interest  was  not  an  equi- 
poise; for  although,  if  the  executor  failed, 
the  property  would  go  to  the  payment  of  the 
distributee's  debt;  yet  if  the  executor  suc- 
ceed, the  property  would  go  also  to  pay  the 
distributee's  debt  to  the  estate,  and  in  addi- 
tion the  distributee  would  get  his  distribu- 
tive share  in  the  property.  But  this  would 
not  be  80  if  the  distributee  had  already  re- 
ceived his  share  of  the  estate,  including  the 
debt  he  owed  it,  for  then  his  interest  would 
be  equally  balanced ;  Carter  v.  Oravesy  6  H. 
9.  And  so  a  person  receiving  payment  of  a 
debt  for  a  creditor,  is  a  competent  witness 
for  the  creditor  to  prove  that  he  had  no 
ajrency  to  receive  payment,  and  consequently 
that  it  was  invalid,  his  interest  being  adverse 
to  the  party  calling  him  ;  Dean  v.  Tounp,  13 
S.  &  M.  118.  An -endorser  of  a  note,  if  re- 
leased by  want  of  notice,  is  competent  for 
either  party,  but  if  he  is  still  liable  he  is  not 
competent  for  the  holder ;  Partee  v.  StUiman, 
44  M.  272. 

229a.  Contingent  tntere.4  on  one  side^  and 
certain  on  the  other,  A  witness  whose  in- 
terest is  direct  and  certain  on  the  side  that 
calls  him,  and  is  contingent  and  uncertain  on 
the  other  side,  is  not  competent.  Hence,  a 
grantor  who  has  made  two  deeds  with  war- 
ranty of  title,  with  an  exception  from  the 
sale  in  the  first,  in  which  the  tatid  in  contro- 
versy may  or  may  not  be  embraced  (as  may 
be  shown  by  extrinsic  evidence),  is  not  a 
competent  witness  for  the  last  in  an  action  of 
ejectment  for  the  land  between  these  parties, 
to  show  that  the  land  conveyed  in  the  last 
deed  was  within  the  exception  from  the  con- 
veyance in  the  first.  For,  in  case  the  last 
grantor  loses,  the  witness  would  certainly  be 
liable  to  him  on  his  warranty,  and  in  case 
the  first  grantor  loses,  the  witness  would  still 
have  the  right  to  show  that  the  land  was  not 
sold  because  embraced  in  the  exception ; 
Fed  V.  Myers.  13  S.  &  M.  466 

230.  Equipoise  in  interest :  Interest  against 
party  catling  witness.  A  witness  whose  in- 
terest is  equally  balanced,  or  whose  interest 
is  against  the  party  calling  him,  is  competent. 
Hence,  in  an  action  of  ejectment,  where  both 
parties  claim  under  the  same  grantor,  he  is  a 
competent  witness  for  the  defendant  to  show 
that  certain  lands  ambiguously  described  in 
the  deed,  is  really  embraced  within  it.  he  hav- 
ing afterwards  conveyed  the  same  lands  to 
the  plaintiflTs  lessor.  For  his  interest  is 
against  the  defendant,  as  he  is  liable  on  his 
warranty  to  plaintiff,  in  case  defentlant  sued; 
or  at  all  events  his  interest  is  equally  bal- 
anced, he  being  liable  to  both  parties ;  Doe 
V.  Jackson  1  8.  &  M.  494.  8ee  ante,  228, 
229a. 

231.  Same':  Liability  for  costs  destroys 
equipoise.  When  the  interest  of  the  witness 


is  an  exact  equipoise,  except  that  he  is  liable 
for  dosts  on  one  side,  that  destroys  the  equi- 
poise, and  makes  him  incompetent ;  Cason  v. 
Robson,  7  C.  97. 

D.  luilCRKST  AGAINST  THR  PaRTY  CALLIKG  HIM. 

232.  Competent  for  party  against  whom  he 
is  interested.  A  witness  is  not  incompetent, 
if  his  interest  be  adverse  to  the  party  calling 
him.  if  he  do  not  object  himself;  Englehard 
V.  Slater.  7  H.  538 ;  Austin  v.  Teamster,  I 
S.  &  M.  166 ;  Doe  v.  Jackson,  1  S.  &  M.  494 ; 
not  even  if  he  be  a  nominal  plaintiff";  Blvn^ 
dell  V.  Vaughan,  12  S.  &  M.  62.5 ;  Coopwood 
V.  Foster,  12  S.  &  M.  718;  Watts  v.  ^mith,  2 
C.  77  ;  Dean  v.  Young,  13  S.  &  M.  118.  J^ee 
ante,  228,  229,  229a. 

E.  Objections  on  Account  of  Interest.. 

233.  When  objection  made.  If  the  interest 
of  a  witness  be  discovered  on  his  examination 
on  his  Vi.ir  dire,  objection  should  be  then 
made,  and  the  witness  not  allowed  to  testify ; 
if  discovered  on  his  examination  in  chief,  ob- 
jection should  be  then  made,  and  he  be  not 
allowed  to  testify  further ;  but  if  discovered 
on  cross-examination,  objection  may  be  pro- 
perly made,  for  the  first  time,  by  asking  an 
instruction  to  the  jury  to  disregard  his  testi- 
mony; Carter  v.  Graves,  6  H.  9.  The  ob- 
jection cannot  be  made  for  the  first  time  in 
the  High  Court ;    Woods  v.  Ridley,  6  C.  119. 

234.  Force  of  the  objection,  when  made  to 
testimony  given  to  the  court.  Objections  to 
the  competency  of  testimony  offered  to  the 
court  have  not  the  same  weight,  as  when 
made  to  evidence  offered  to  the  jury;  Clark 
V.  Kingsland,  I  8.  &  M.  248. 

F.  Restoration  of  Competency  of  "Witness. 

235.  Release  from  liability  :  Acceptance  of 
release.  If  a  release  from  liability  appear  in 
the  deposition  of  an  otherwise  interested  wit- 
nesB,  taken  on  behalf  of  the  releasor,  it  will 
be  presumed  to  have  been  accepted  by  the 
witness,  so  as  to  mnke  his  deposition  compe- 
tent evidence;  Cooper  v.  Granherry,  4  G. 
117. 

236.  Partners:  Case  in  judgment.  A 
witness  called  by  the  defendant,  stated  upon 
his  voir  dire,  that  the  debt  sned  on  #a8  a 
partnership  debt,  he  and  the  defendant  being 
the  partners,  'l^e  defendant  then  executed  to 
the  witness  a  release  of  all  claim  for  contri- 
bution on  that  account :  Held,  that  this  did 
not  make  him  competent ;  the  witness  ought 
also  to  have  executed  a  general  release  to 
the  defendant;  Scott  v.  Walking,  2  S.  &  M. 
255.     See  ante,  205. 

237.  Vendor  released  by  vendee.  A  ven- 
dor, with  covenants  of  warrants  of  title,  may 
be  made  a  compe'tent  witness  for  vendee,  by  a 
release  from  the  vendee  of  his  liability  on  the 
warranty;  Cooper  v.  Granberry,  4  G.  117. 

238.  Release  by  claimant,  of  the  sureties  on 
his  bond.  The  sureties  on  a  claimant's  iiond, 
given,  under  the  statute  for  the  trial  of  the 
right  of  property,  are  incompetent  witnesses 
for  the  claimant ;  but  if  objections  be  made 
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on  that  accoont,  the  claimant  has  the  right 
to  execute  a  new  bond  in  lieu  of  the  original, 
and  thus  restore  their  competency  as  wit- 
nesses.    Moore  V.  McKie,  5  S.  &  M.  238. 

239.  RigM  of  parti/  to  release  witness  in 
order  to  make  him  competent*  It  will  be  er- 
ror to  refuse  a  party  calling  an  interested 
witness,  the  privilege  of  releasing  him,  so  as 
to  make  him  competent ;  Evglehard  v.  Slater, 
7  H.  538. 

240.  Release  of  interest  by  witness.  A  re- 
lease of  interest  in  a  corporation,  by  one  of 
its  members,  makes  him  a  competent  witness 
for  the  corporation  ;  Smith  v.  Natchez  Steam- 
hvat  Co.,  I  H.  479. 

241.  Release  by  a  trustee,  A  trustee  can- 
not, by  releasing  his  individual  interest  in  a 
.trust  deed  to  his  co-trustees,  and  renouncing 
his  trust,  make  himself  a  competent  witness, 
wfthout  the  consent  of  the  cestui  que  trust. 
or  by  decree  of  a  court  of  equity  ;  Ferriday 
V.  Selser,  4  H.  506  ;  see  this  same  case  re- 
ported in  13  S.  &  M.  698,  digested  ante,  203. 

242.  Release  by  residuary  legatee.  A  re- 
siduary legatee  was  oflTered  as  a  witness  for 
the  executor,  and  to  render  her  competent 
she  executed  a  release  to  her  co-legaiees,  of 
an  amount  of  her  interest  in  the  estate  equal 
to  the  demand  against  the  executor  in  the 
suit,  and  the  costs,  and  this  was  to  take  effect 
whether  the  suit  were  gained  or  lost ;  and  the 
executor  also  executed  to  the  witness  a  re- 
lease from  all  demands  for  contribution  in 
that  case :  Held^  she  was  still  incompetent 
for  the  executor,  Ist.  Because,  if  the  suit 
were  decided  against  the  executor,  the  effect 
of  her  release  would  not  be  to  exempt  her 
remaining  interest  in  the  estate  from  liability 
fur  the  judgment,  as  all  the  estate  was  so  lia- 
ble in  law.  2d.  The  release  executed  by  the 
executor  did  not  release  her  from  liability  to 
the  co-legatees  for  contribution  ;  Dunbar  v. 
Chevalier,  6  C.  161. 

243.  Restoration  of  a  joint  trespasser  by 
verdict.  As  to  this  see  JSell  v.  Mornson^  6 
C.  68,  digested  in  89,  90,  91,  under  Practice. 
8ee|J0><,  289c,  et  seq.,  and  ante,  211,  et  seq.^ 
as  to  effect  of  act  of  1857,  on  the  competency 
of  witnesses. 

2.  Competenoy  as  affected  by  Publio  Policy. 
A.  Husband  and  Wifb  as  Witnesses   foe 

*  EACH   OTHER. 

244.  Husband  not  competent  for  the  wife. 
The  husband  is  not  a  competent  witness  lor 
the  wife  ;  Moore  v.  McKie,  5  S.  &  M.  238 ;  not 
is  he  a  competent  witness  for  a  bank  in  which 
the  wife  is  a  stockholder ;  Routh  v.  Agricul- 
tural Bank,  12  S.  &  M.  161.  And  the  wife 
of  a  deceased  principal  in  a  note  is  not  a  com- 
petent wimess  for  the  surety  in  an  action  on 
the  note ;  Payne  v.  Devinal,  11  S.  &  M.  460. 

245.  Husbands  and  wife's  competency  for 
each  other  under  the  Act  of  1857.  The  wife 
was  excluded  by  the  common  law  from  being 
a  witness  for  ti;e  husband,  upon  the  ground 
that  they  were  one  person  in  law,  and  as  the 
husband  could  not  testify  for  himself,  so  the 
wife  could  not,  her  interest  being  identical  with 
his.     But  by  the  Rev.  Code  of  1857,  p.  510, 


art.  190  (see  an^e,  211),  the  incompetency  of 
any  person,  whether  a  party  to  the  suit  or 
otherwise,  by  reason  of  interest  in  the  result 
of  it,  is  abrogated,  and  the  wife  is  therefore 
a  competent  witness  for  the  husband ;  Lock- 
hart  V.  Luker,  7  G.  68. 

246.  Same.  The  husband  and  wife  were 
excluded  from  testifying  for  each  not  only  oo 
account  of  the  identity  of  their  interest  and 
rights,  but  more  especially  on  account  of  the 
privileged  sanctity  with  which  the  law  regards 
the  confidential  intercourse  of  married  life. 
And  hence,  art.  190,  p.  610  of  the  Rev 
Code  of  1857  (ante,  211),  does  not  remove  the 
disability  of  the  wife  as  a  witness  for  her  hus- 
band in  a  civil  case,  and  she  is  incompetent. 
But  by  art.  193,  on  same  page,  husband  and 
wife  are  made  competent  witnesses  for  each 
other  in  a  criminal  case ;  Durdap  v.  Heam, 
8  G.  471.  In  thig  case  the  testimony  of  the 
wife,  which  was  excluded,  did  not  embrace 
confidential  communications  made  to  her  by 
the  husband. 

247.  Same.  In  this  case  the  wife  was  held 
a  competent  witness  for  the  executor  of  her 
husband,  to  prove  conversations  between  the 
husband  and  the  alleged  creditor,  in  relation 
to  a  contract  upon  which  their  dealings  were 
based.  And  the  court  say,*' The  incompetency 
of  husband  and  wife  as  witnesses  for  each 
other,  were  placed  by  the  common  law,  first, 
on  their  identity  of  rights  and  interests,  and 
second,  on  principles  of  public  policy,  that 
the  statute  (see  ante,  211),  having  removed 
the  incompetency  arising  from  interest,  and 
her  testimony  (in  this  case)  not  falling  within 
the  class  of  confidential  communications 
which,  on  principles  of  public  policy,  are 
held  sacred^  there  remains  no  legal  obstacle 
to  its  admission  ;  Stuhlmtdler  v.  Ewing,  10 
G.  447  ;  fcJ.  P.,  Whitfield  v.  Whitfield,  44  M. 
254. 

B.  Officer  Impeaching  his  Official  Act. 

248.  Same:  J.  P.  not  competent  to  impeach 
his  certificate.  An  officer  taking  and  certify- 
ing the  acknowledgment  of  a  married  woman 
to  a  conveyance  ot  her  separate  estate,  is  an 
incompetent  witness  to  impeach  the  validity 
of  the  conveyance,  by  proving  ihat  the  state- 
ment in  his  official  certificate  is  false  (citing 
Planters'  Bank  v.  Walker,  3  S.  &  M.  409); 
Stone  v.  Montgomery,  6  G.  83.  Yet,  though 
a  justice  of  the  peace  will  not  be  allowed  lo 
give  evidence  to  deny  his  official  act,  he  may 
show  the  circumstances  under  which  it  was 
done,  though  the  effect  may  be  to  invalidate 
his  official  certificate;  Wood  y.  American 
Life  Insurance  Co.,  7  H .  609. 

249.  Sheriff  incompetent  to  impeach  his 
return,  A  sheriff  is  an  incompetent  witness 
to  impeach  his  return ;  Van  Campen  v.  Sny- 
der, 3  H.  66;  Planters'  Bank  v.  Wcdker,  3 
«.  &  M.  409. 

0.  Parties  to  Negotiable  Paper  as  Wit- 
nesses TO  Impeach  it. 

250.  Whether  such  party  competent  or  not. 
Whether  a  party  to  a  negotiable  instnuneot, 
who  has  actually  given  the  paper  credit  by 
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Tiegotiating  it,  is  competent  as  a  witness  to 
impeach  it  by  showing  it  to  be  originally 
void;  Quc^e?  WiVtams  v.  Miller,  10  S.  & 
M.  139;  Watts  v.  Smith,  2  C.  77.  But,  how- 
ever this  may  be,  the  rule  when  allowed  to 
exclude  him,  is  applied  only  when  there  has 
been  such  negotiation  of  the  paper  as  to  pass 
his  legal  title;  and  hence,  in  this  case,  the 
payee  in  a  note  payable  to  bearer  in  whose 
name  the  suit  was  brought  as  nominal  plain- 
tiSr,  was  held  a  competent  witness  to  show 
.  that  its  consideration  had  failed  ;  the  form  of 
the  action  itself  showing  that  the  legal  title 
still  remained  in  the  payee ;  Waits  v.  Smith, 
supra.  Whether  a  principal  in  a  note 
signed  by  the  surety  in  blank  as  to  the 
aniOQDt,  and  delivered  to  the  principal  for  a 
particular  purpose,  is  competent  to  show 
that  in  negotiating  the  note  he  exceded  the 
authority  thus  given ;  Qucere  f  Torrey  v.  Fisk, 
10  S.  &  M.  590.  A  party  transferring  nego- 
tiable paper  will  not  be  allowed  to  ^ve  tes- 
timony to  impeach  it ;  Partee  y.  Silltman,  44 
M.  272. 

2a  1.  But  competent  to  shoto  payment. 
Such  party  is  competent,  however,  to  show 
that  the  instrument  has  been  discharged  or 
paid;  Williams  v.  Miller,  10  S.  &  M.  139; 
Gray  v.  Thomas,  12  fcJ.  &  M.  Ill ;  Routh  v. 
Helm,  6  H.  127. 

252.  Competent  to  show  fact  transpiring 
after  negotiation.  And  such  parly  is  also 
competent  to  show  any  fact,  as  want  of  no- 
tice, transpiring  after  the  paper  left  his  hands; 
Drake  v.  Henly,  W.  541. 

2.53.  Competent  if  the  instrument  is  not  ne- 
gotiable. And  the  rule  of  exclusion  does  not 
apply  when  the  instrument  is  not  negotiable ; 
Williams  v.  Miller,  10  S.  &  M.  139. 

D.  Jurors  and  Grand  Jurors. 

See  Jury,  40. 

254.  Grand  juror  competent  by  statute.  By 
statute,  art.  252,  p.  014,  of  the  Kev.  Code  of 
m57,  a  grand  juror  may  be  examined  in  open 
court  in  relation  to  the  action  and  proceed- 
ings of  the  grand  jury,  and  ihet  estimony  of 
witnesses  before  them ;  Roccos  Case,  8  G. 
357.  And  before  this  statute,  it  was  a  mat- 
ter in  the  discretion  of  the  court,  to  allow  a 
grand  juror  to  testify  or  not  in  relation  to 
statements  made,  before  the  grand  jury,  by  a 
person  giving  that  body  information  in  rela- 
tion to  a  violation  of  thj  criminal  law;  Sands 
V.  Robinson,  12  S.  &  M.  7u4. 

255.  Juror  incompetent  to  impeach  his  ver- 
dict. A  juror's  affidavit  is  not  competent  to 
impeach  his  verdict ;  Fiiar's  Case,  3  H.  422. 
He  is  not  competent  to  prove  facts  inculpat- 
ing himself  or  his  associates,  and  to  impeach 
the  verdict ;  Rigg's  Case,  4  C.  51 ;  Nelm's 
Case,  13  8.  &  M.  oOO.  But  he  is  competent 
to  show  the  misconduct  of  the  officer  in 
charge  of  the  jury  to  the  extent  of  impeach- 
ing tTbe  verdict ;  Nelm's  Case,  supra. 

256.  Juror  is  incompetent  to  sustain  or 
impeach  the  verdict.  A  juror  is  incompetent 
to  give  testimony  to  sustain  or  impeach  the 
verdict;  Organ's  Case,  4  C.  7b;  Pope  §• 
Jacob's  Case,  7  G.  121. 

16 


2.^7.  Compitenrv  of  jurois  summoned  to 
assess  damages.  vVhether  jurors  summoned 
to  assess  damages  to  the  owner  of  land,  oc- 
casioned by  the  location  of  a  railway  on  it, 
are  competent  to  impeach  the  verdict  by 
showing  that  they  acted  on  erroneous  princi- 
ples; Quwref  N.  0.  J.  j-  O.  N.  R.  R.  Co,  v. 
McBride,  9  G.  32. 

8.  Impeaohment  and  Confirmation  of  Witnessei. 

258.  By  proof  of  general  character.  An 
examination  into  the  general  character  of  a 
witness  is  not  allowable;  the  examination 
must  be  confined  to  his  general  character 
lor  truth  and  veracity;  Newman  v.  Mackin, 
13  S.  &  M.  383. 

259.  Proif  of  character  in  indictment  fcr 
rape.  On  the  trial  of  an  indictment  for  rape, 
it  IS  competent  for  the  State  to  prove,  in  the 
first  instance,  without  any  assailing  evidence 
being  introduced,  the  good  character  of  the 
prosecutrix  for  veracity  and  chastity,  if  she 
be  a  witness ;  Tumey's  Case,  8  S.  &  M .  104. 

260.  Impeachment  in  bastardy  case.  In  a 
bastardy  case  the  prosecutrix  may  be  asked, 
on  cross-examination,  if  about  the  time  of 
conception  she  had  not  sexual  intercourse 
with  other  men.  This  is  allowed  to  show  the 
impossibility  of  fixing  the  paternity  of  the 
child  in  case  there  were  other  connections 
about  that  time;  but  she  cannot,  for  the  pur- 
pose of  assailing  her  credibility,  be  interro- 
gated as  to  her  want  of  chastity  at  other 
times.  Anonymous  Case,  8  G.  54.  And  in 
such  case  it  is  incompetent  to  show,  in  im- 
peachment of  the  prosecutrix,  by  the  testi- 
mony of  professional  men,  that  impregnation 
is  highly  improbable  from  a  single  act  of  coi- 
tion; lb. 

'  'JOl.  By  question  showing  bias.  In  a  prose- 
cution tor  murder,  the  mother  of  the  defend- 
ant, who  is  a  witness  for  him,  may  be  asked 
on  cross-examination,  if  to  a  person  and  at  a 
time  and  place  designated,  she  did  not  say 
'•  that  if  the  prisoner  did  not  kih  the  deceased, 
she  would  riot  own  him  for  her  son."  And  if 
she  deny  making  this  statement,  a  witness 
may  be  introduced  to  show  that  she  did  make 
it ;  Neivccmb's  Case,  8  G.  383.  But  the  bias 
cannot  be  shown  till  after  Vhe  witness  has 
been  examined ;  MvUtns  v.  Cottrell,  41  M.  291. 

262.  By  showing  contradictory  statements, 
A  witness  on  cross-examination  may  be  asked 
if  he  did  not  on  a  former  designated  occasion, 
state,  that  he  knew  nothing  of  the  matter  in 
controversy  between  the  parties;  Goode  v. 
Lihecum,  1  H.  281 ;  8.  P.,  Head's  Case,  44 
M.  731.  But  in  such  a  case  it  is  not  compe- 
tent to  re-establish  his  credibility  by  showing 
that  he  has  made  the  same  statements  as 
those  made  on  the  trial,  to  other  witnesses ; 
Head's  Case,  supra, 

263.  Corroborating  and  impeaching  proof 
Where  two  witnesses  are  in  direct  coutlict  i  n 
the  main  point  in  controversy,  and  one  is  sus- 
tained in  every  instance  when  he  testifies  as 
to  material  bui  incidental  facts,  bv  the  other 
witnesses  cognizant  of  them,  and  the  other  is 
contradicted  in  many  instances  by  the  other 
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witnesses,  the  former  is  sustained  and  the 
latter  discredited,  as  to  the  main  fact  on 
which  they  differed ;  Fox  v.  MaUh&wSy  4  G. 
433. 

264.  Witness  discredited  by  circumstances. 
In  this  case  the  complainant,  who  was  a  mar- 
ried woman,  claimed  title  to  a  slave  under  a 
deed  alleged  to  have  been  executed  in  1818; 
and  in  support  of  her  case,  read  in  evidence 
the  deposition  of  a  witness  which  stated 
clearly  and  positively  the  execution  of  the 
deed  and  the  delivery  of  the  slave  under  it. 
The  defendants  denied  the  execution  of  the 
deed,  and  asserted  that  before  its  date,  the 
property  had  been  given  by  the  grantor  to 
the  husband,  under  whom  thoy  claimed  title — 
and  had  held  possession  for  many  years.  The 
court  reviewed  the  evidence, — that  in  favor  of 
defendants  consisting  only  of  circumstances 
which  werei  nconsistent  with  plaintiff's  title — 
and  reach  the  conclusion  that  those  circum- 
stances were  suflScient  to  overturn  the  posi- 
tive   statements    of    complainant's  witness; 

Woods  V.  Sturdevant,  9  U.  68. 

See  Trusts  and  TrustkkSj  24.  Attornry 
AT  Law.  43. 

265.  Deposition  of  notary  contradicted: 
Case  in  judgmeitt.  The  record  of  a  notarv, 
showing  notice  of  protest  of.  a  note,  which, 
under  the  statute  (H.  &  H.,  609,  2  33),  may  be 
read  in  evidence,  is  but  the  deposition  of  the 
notary,  and  may  be  impeached  by  proof  of 
particalar  facts,  such  as,  Ist.  By  showing 
tiiat  the  notary  was  in  the  habit  of  altering 
his  records  on  the  application  of  parties  in- 
teres'ted.  2d.  That  the  particular  record  in  evi- 
dence had  been  altered  by  him  in  a  material 
part.  3d.  That  he  procured  his  blank  affida- 
vits in  order  to  be  attached  to  his  record  of 
the  protest  of  notes,  and .  that  these  were 
months  afterwards  attached,  and  that  when 
this  was  done  he  was  sworn  by  the  justice  of 
the  peace  not  to  any  one  in  particular,  but  to 
all  at  once.  4th.  That  he  offered  to  a  witness, 
to  swear  that  notice  in  another  case  was  sent 
to  a  particular  post  office,  when  he  had  on 
two  former  occasions  sworn  that  the  notice 
in  question  had  been  sent  to  a  different  post 
office;  Wood  v.  Am,  Life  Ins.  Co.,  1  H.  609. 

/iJ66.  Impeachment  and  corroboration  of 
notary^s  deposition :  Case  in  judgment.  A 
deposition  of  a  notary  was  read  in  evidence, 
which  proved  demand  and  personal  service  of 
notice  on  the  endorser.  The  defendant  then 
read  in  evidence  the  notary's  deposition,  ta- 
ken a  year  before  this,  in  which  he  stated  he 
had  no  recollection  of  protesting  the  note. 
The  plaintiff  then  proved,  in  order  to  sustain 
the  notary,  that  at  the  time  the  first  deposi- 
tion was  taken,  the  record  of  the  notary  was 
lost,  and  that  when  the  othf'r  was  taken  the 
record  was  before  h^m.  The  defendant  then, 
in  rebuttal,  proposed  to  prove  that  the  nota- 
ry was  in  the  habit,  when  he  made  protests, 
of  leaving  his  memorandum  in  relation  to 
the  service  of  notice,  in  blank,  and  filling^ 
it  up  afterwards :  Held,  that  this  was  com- 
j)etent  evidence ;  Seltzer  v.  Fuller,  6  8.  &  M. 
18.\ 
:607.  Corroboration  by  failure  to  coll  con- 


tradictory witness.  The  fact  that  witnesses 
evidently  friendly  to  the  party,  were  not  in* 
troduced  (it  appearing  that  they  were  cogni- 
zant  of  the  facts),  to  contradict  another  wit- 
ness, is  a  circumstance  tending  to  strengthen 
the  testimony  of  that  witness ;  CaUioun  v. 
Burnett,  40  M.  599. 

268.  Witness  refusing  to  answer  criminat- 
ing questions.  'J'he  fact  that  a  witness  i«efa- 
ses  to  answer  a  criminating  question,  is  the 
ground  of  drawing  no  inference  prejudicial  to 
his  credibility,  and  courts  are  careful  so  to 
inform  the  jury  ;  Rocco's  Case.  8  G.  357. 

269.  Contradicting  one's  own  witness.  A 
party  introducing  a  witness  may  contradict 
nim  as  to  material  facts  stated  by  him.  by 
calling  other  witnesses  to  prove  the  con- 
trary, for  the  object  of  such  testimony  is 
not  to  impeach  or  discredit  the  witness, 
though  that  may  be  the  consequential  and  in- 
cidental effect  of  it.  But  it  is  well  settled  that 
a  party  cannot  impeach  his  own  witness  by 
general  evidence,  nor  can  he  on  re-examina- 
tion, impeach  him  by  asking  him  if  he  is  in- 
terested in  the  result  of  the  suit;  Fairley  v. 
Fairley,  9  G.  280.  But  the  court  cannot  in- 
struct the  jury  that  a  party,  by  introducing  a 
witness  endorses  him  :  it  can  only  charge  that 
he  cannot  impeach  him ;  Jarmgan  v.  Flem- 
ing,  43  M.  710. 

4^  Examination  of  Witneii. 

A.  Gknerally. 

270.  Allowing  witness  to  be  examined  after 
argument.  It  is  in  the  discretion  of  the  court 
to  allow  or  refuse  a  witness  to  be  examined 
after  the  cause  has  been  argued  and  the  jury 
charged ;  Witherspoon  v.  Cain,  W.  407. 
Generally,  additional  witnesses  should  not  be 
allowed,  after  the  evidence  is  closed ;  but  the 
court  may  admit  them  in  furtherance  of 
justice ;  but  this  is  a  matter  of  discretion, 
for  which  an  appellate  court  would  not  reverse, 
except  in  an  extreme  case,  where  the  injus- 
tice committed  by  a  departure  from  the  rule 
was  manifest  and  great ;  Hoover  v.  Pierce,  4 
C.  627. 

271.  Witness  cannot  repeat  his  evidence  to 
jury  after  retirement.  A  witness  cannot  be 
allowed  to  repeat  over  to  the  jury  in  their 
retirement,  the  testimony  he  gave  in  open 
court.  Should  they  doubt,  after  their  retire- 
ment, as  to  the  testimony  of  a  witness,  they 
may  hear  him  again,  but  it  must  be  in  open 
court ;  Ofit  V.  Vick,  W.  99. 

272.  Right  of  party  and  witness  to  object 
to  criminating  question.  A  party  introducing 
a  witness,  has  no  right  to  object  to  the  pro- 
pounding of  a  question  to  him.  the  answer  to 
which  uiitrht,  criminate  the  witness.  If  the 
witness  do  not  object,  the  question,  if  other- 
wise unobjectionable,  is  competent;  Neyi}- 
comb's  Case.  8  G.  383. 

272fl.  Asking  witness  criminating  ques- 
tion: Duty  of  court.  It  is  competent  on 
cross-examination  to  ask  a  witness  **W'hat 
is  your  avocation  ?"  and  the  other  party 
has  no  right  to  object  to  it;  the  witness 
may  decline  to  answer  where  it  would  tend 
to  criminate  him,  or  bring  him  into  di^grrace 
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or  reproach  ;  but  this  is  the  privilege  of  the 
xvitneBs,  of  which  it  is  the  duty  of  the  court 
to  advise  him  ;  Head's  Case,  44  M.  731. 

273.  When  Tits  ansioer  subjects  him  to 
civil  responsibility.  The  clerk  who  issues 
in  blauk  a  commission  to  take  the  deposi- 
tion of  a  witness,  is  a  competent  witness 
to  prove  that  it  was  so  issued  in  blank,  as 
to  the  name  of  the  commissioner,  and  that 
other  names  had  been  inserted  after  it  was 
issued  by  him.  His  answer  stating  the  issu- 
ance of  it  in  blank,  will  not  subject  him  to  a 
criminal  prosecution,  nor  to  a  penalty,  nor 
will  it  be  derogatory  to  his  character ;  and  if 
il  could  render  him  liable  civilly  for  damages, 
this  is  no  reason  for  excusing  him ;  Hemp- 
hill V.  Mc Bride.  12  S.  &M.  620, 

274.  Effect  of  answer  admitting  fact  im- 
posing penalty.  "When  the  answer  of  a  wit- 
ness to  a  question,  would  render  him  liable  to 
a  penally,  &c.,  this  is  no  ground  for  exclud- 
ing him  as  a  witness  in  the  cause ;  it  can 
have  no  other  effect  than  to  excuse  him 
from  answering  the  objectionable  question ; 
Ih. 

214a.  Etient  of  re^examination :  Discre- 
tion of  the  'court.  As  a  general  rule,  a  party 
calling  a  witness  is  bound  at  his  peril  to 
interrogate  the  witness  on  the  examination 
in  chief,  in  the  first  instance,  as  to  all  ma- 
terial matters ;  and  if  any  material  question 
be  omitted,  it  cannot  be  put  in  the  examina- 
tion in  reply ;  the  rule  on  that  point  is, 
that  no  new  question  can  be  put,  unconnected 
with  the  subject  of  the  cross-examination, 
and  which  does  not  tend  to  explain  it.  But 
courts  of  original  jurisdiction  have  a  discre- 
tion to  depart  from  this  rule,  when  the  facts 
or  circumstances  of  a  particular  case  war- 
rant it ;  and  an  appellate  court  will  notYeverse 
for  a  departure  from  the  rule,  except  in  ex- 
treme cases ;  Sartorius'  Case,  2  C.  6«»2. 

2745.  Pulting  witness  under  the  rvle. 
Where  a  witness  who  has  been  directed  to 
withdraw  during  the  examination  of  the  other 
witnesses,  violates  the  order  of  the  court, 
and  remains  present  during  such  examination, 
it  is  a  matter  in  the  discretion  of  the  court 
below  to  allow  him  to  be  examined  or  not; 
and  the  High  Court  will  not  interfere  with  its 
exercise,  except  where  it  has  been  manifestly 
abused;  Ih. 

274c.  Deceased  wilness.  Where  a  party  to 
a  suit,  who  is  a  competent  witness,  has  been 
once  examined,  and  then  dies,  his  testimony 
may  be  proven  on  another  trial,  just  as  that 
of  any  other  witness ;  Russell  v.  Moore,  8  S.  & 
M.  700.  It  is  not  necessary  to  prove  the 
precise  words  used  by  a  deceased  witness  on 
a  former  trial ;  the  substance  of  his  testi- 
mony, if  proved,  is  sufficient ;  Smith  v.  Nat- 
chez Sieamboai  Co.,  1  H.  479. 

B.  Lbadino  Questions. 
275.  When  propounded  and  when  not, 
L^eading  questions,  as  a  general  rule,  are  not 
to  be  propounded  to  a  witness  on  his  exami- 
nation in  chief.  But  there  are  exceptions  to 
this  rule:  1st  Where  the  witness  is  mani- 
festly reluctant  and  hostile  to  the  party  calL 


ing  him.  2d.  Where  he  has  exhausted  his 
memory  without  stating  the  particular  fact  # 
required, — when  it  is  a  proper  name  or  other 
fact,  which  cannot  be  arrived  at  by  a  general 
inquiry.  3d.  Where  the  witness  is  a  child  of 
tender  years,  whose  attention  cannot  be 
otherwise  called  to  the  point.  Leading 
questions  should  not  be  allowed,  even  on 
cross-examination,  where  it  is  manifest  the 
witness  is  in  the  interest  of  the  party  pro- 
pounding them;  Turney's  Case^  8  S.  &  M.  ' 
104. 

276.  Discretion  of  court  as  to  allowing 
leading  questions.  But  the  allowance  of 
leading  questions  in  the  examination  in  chief, 
is  a  matter  in  the  discretion  of  the  court  be- 
fore whom  the  trial  is  had ;  but  this  discre- 
tion is  not  an  absolute  and  arbitrary  discre- 
tion, but  is  subject  to  legal  rules,  and  it 
exists  only  in  the  exception  to  the  general 
rule,  forbidding  the  propounding  of  leading 
questions.  When  these  exceptions  do  not 
apply,  there  is  no  discretion  in  the  court  to 
allow  leading  questions,  and  they  must  be 
excluded ;  and  where  the  record  shows  that 
the  exception  did  not  exist,  and  that  a  lead- 
ing question  was,  nevertheless,  allowed,  the 
Appellate  Court  has  the  right  to  interpose 
ana  correct  the  error ;  lb. 

277.  Same :  Introductory  maUer,  If  in  the 
examination  of  a  witness,  the  object  be  to 
direct  his  mind  with  more  expedition  to  what 
is  material,  and  if  the  question  propounded 
relate  merely  to  introductory  matter,  it  is 
not  objectionable,  though  in  form  it  be  lead- 
ing ;  Stringfellow's  Ca^e,  4  C.  157. 

See  Deposition,  .  3. 

278.  What  is  a  leading  question?  A  lead- 
ing question  is  one  which  directly  suggests 
the  answer  which  is  desired,  or  which  em- 
bodies a  material  fact  and  admits  of  an  an- 
swer by  a  simple  aflBrmative  or  negative, 
though  neither  the  negative  nor  affirmative 
answer  be  directly  suggested ;  i6.  /  S.  P., 
Torrance  v.  Hurst,  W.  403. 

279.  Same.  A  question  is  leading  which 
suggests  to  the  witness  the  answer  desired, 
or  which  embodies  a  material  fact,  and  may 
be  answered  by  a  simple  affirmative  or  nega- 
tive, or  which  involves  an  answer  bearing 
immediately  on  the  merits  of  the  case,  and 
indicates  to  the  witness  a  representation 
which  best  accords  with  the  interests  of  the 
party  propounding  the  question.  And  it  is 
also  within  the  rule  prohibiting  leading  Ques> 
tions,  if  a  question  be  propounded  which 
assumes  a  fact  to  be  proven  which  has  not 
been  proven ;  Turneys  Case,  8  S.  &  M.  104. 

280.  Instances  (tf  question  held  leading.  On 
a  trial  of  an  indictment  for  rape,  the  prose- 
cutrix stated  that  the  violence  had  been  com- 
mitted on  her  seven  months  previous  to  the 
finding  of  the  indictment,  which  latter  period 
was,  so  far  as  the  record  showed,  the  first 
date  at  which  she  had  made  the  disclosure  of 
the  injury  done  to  her.  It  also  appeared  that 
the  prisoner  had  been  her  guardian  from  a 
very  early  age,  and  was  her  stepfather,  and 
that  she  was  sixteen  years  old  at  the  time  of 
the  alleged  crime.    She  viras  asked  by  the 
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prosecniion,  "  Did  the  prisoner  then  or  at  any 
subsequent  time  say  anything  to  you  in  rela- 
tion to  the  matter  to  dissuade  you  from  dis- 
closing it  ?  State  when  and  where  and  what 
he  said  : "  Eeld,  that  this  question  was  lead- 
ing and  illegal.  And  the  following  questions 
were  also  held  illegal  and  leading  :  **  Did  the 
prisoner,  at  any  time  subsequent  to  the  tran- 
saction, say  anything  to  you  about  what  pun- 
ishment the  laws  of  Mississippi  would  impose 
on  you,  or  him,  or  on  both  ?  State  it  all." 
2d.  *'  If  the  prisoner,  in  any  antecedent  con- 
versations, offered  property  or  other  advance- 
ment to  yoQ  to  attach  you  to  him,  say  so  j" 
Ih, 

281.  Same.  Under  the  authority  of  Tur- 
ney's  Case,  supra,  which  the  court  says  lays 
down  a  more  stringent  rule  against  leading 
questions  than  the  court  announced  in  this 
case  (see  ante,  277,  278),  the  following  ques- 
tion was  held  illegal  and  leading:  "Did  you 
carry  property  from  Bunch's  Bend,  in  Issa- 
quena county,  as  the  property  of  Decatur 
Whitly."  In  this  case  the  indictment  was 
for  the  murder  of  Decatur  Whilly,  and 
there  was  no  direct  proof  that  he  had  been 
killed  or  that  the  killing  was  in  Issaquena 
county.  The  question  was  intended  to  show 
that  Decatur  \Vhitly  was  in  Issaquena  county 
about  the  time  of  the  killing,  and  from  that 
to  raise  an  inference  in  favor  of  the  venue. 
And  it  was  held  that  if  the  answer  could 
conduce  to  that  proof,  it  was  leading  and 
illegal ;  Stringfellow' s  Case,  4  C.  157. 

C.  Cross-examination. 

282.  Rvjht  to  cross-examine  exists  in  all 
caries.  The  right  of  a  party  to  cross-examine 
a  witness  who  has  been  introduced  and  exam- 
i:ied  by  his  antagonist,  is  founded  on  the 
r]f  artist  principles  of  reason  and  justice,  and 
i^  rarely  if  ever  denied.  There  is  nothing  in 
iIh:'  nature  of  an  investigation  in  relation  to 
lljL*  propriety  of  a  change  of  venue  in  a  crimi- 
niil  case,  which  abridges  or  limits  the  right  of 
rrogs-examination.  ana  in  such  proceedings  it 
KJjoQld  be  allowed  ;  Mask's  Case,  3  G.  405. 

28-i.  Same:  Extends  to  the  whole  case 
When  a  witness  is  introduced  on  the  stand,  it 
i*i  for  the  purpose  of  telling  the  whole  truth 
iif  the  matter  relevant  to  the  issue ;  and  his 
uhule  testimony,  whether  given  in  response 
Im  interrogatories  propounded  by  the  party 
introducing  him,  or  the  other,  is  the  testi- 
mony of  the  former.  And  hence  the  right  of 
croH&^xamination.  being  allowed  for  the  pur- 
pose of  eliciting  the  whole  truth  from  the 
witiieBS,  is  not  restricted  to  what  the  witness 
lins  testified  to  in  his  direct  examination,  but 
t^xiends  to  every  matter  relevant  to  the  issue ; 
lb. 

284.  Leading  questions  on  cross-examina,- 
tk'n.  Leading  questions  are  generally  allowa- 
ble on  cross-examination,  but  if  it  be  manifest 
tbat  the  witness  is  in  the  interest  of  the  party 
making  the  cross-examination,  they  should 
not  be  allowed ;  Tumey's  Ca^e,  8  S.  &  M. 
KM. 

5.    Miteellaneoui  Matters  about  Witnetses. 

285.  Ca^es    of  incompetency.    ITiere  are 


four  cases  in  which  witnesses  are  incompe- 
tent :  1st.  When  the  witness  is  insane  or  an 
idiot.  2d.  When  he  is  an  atheist,  or  does 
not  believe  in  a  future  state  of  rewards  and 
punishment.  3d.  When  he  has  been  convicted 
of  an  infamous  offence.  4th.  When  he  is  in- 
terested in  the  result  of  the  suit;  Phebe  v. 
Prince,  W.  131. 

286.  Plaintiff  as  witness.  A  plaintiff  is 
not  a  competent  witness  to  sustain  his  ac- 
count, by  nis  own  account  books ;  West  v. 
Poindexter,  W.  303. 

287.  Owner  witness  for  his  slave.  The 
owner  is  a  competent  witness  for  his  slave, 
who  is  prosecuted  for  a  capital  offence ;  Is- 
ham's  Case,  6  H.  3.*). 

288.  Physician  as  an  expert.  A  physician 
may  be  examined  as  an  expert,  though  he  is 
not  a  graduate,  and  has  no  license  to  practice 
from  any  medical  board ;  N.  0.  J.  §*  G.  N. 
R.  R.  Co.,  V.  Allbrittcn,  9  G.  242. 

289.  Erroneous  instruction  as  to  interest  of 
witnrss.  The  jury  have  a  right  to  consider 
the  interest  of  a  witness,  in  determining  his 
credibility ;  and  it  will  therefore  be  error  for 
the  court  to  instruct,  even  since  the  Act  of 
1857  (see  ante,  211),  that  they  cannot  disre- 
gard the  evidence  of  an  interested  witness, 
unless  his  manner  and  conduct  in  giving  in 
his  testimony,  and  the  testimony  of  the  other 
witnesses  in  the  cause,  satisfy  them  that  he 
has  sworn  falsely  ;  Jb. 

289a.  Refreshitig  memory  of  witness.  When 
a  witness  speaks  in  his  deposition  of  a  fact, 
as  within  his  recollection,  but  states  he  only 
remembers  the  date  of  it,  by  reference  to  a 
letter  written  by  him,  which  is  in  his  posses- 
sion, but  does  not  attach  the  letter  or  a  copy 
of  it  to  his  deposition,  his  answer  will,  never- 
theless, be  competent;  Henderson  v.  lUley^ 
11  S.  &  M.  9. 

2896.  Preliminary  examination  of  witness 
as  to  character.  The  court  will  not,  unless 
under  peculiar  circumstances,  undertake  to 
determme  by  a  preliminary  examination, 
whether  a  witness  to  character  has  sufficient 
knowledge  to  enable  him  to  testify ;  Powers 
V.  Presgroves.  9  G.  227. 

289c.  Executor  as  a  witness.  The  execu- 
tor of  a  will,  who  is  also  the  principal  legatee 
and  devisee  under  it,  is  a  competent  witness 
to  sustain  the  will,  under  oUr  statute,  Rev. 
Code  of  18.^7,  5L0,  section  17  ;  Kelley  v.  Mil- 
les.  10  G.  17. 

2S9d.  Party  a^  a  witness  against  a  dece- 
dent. The  proviso  to  art.  190,  p  510,  of  the 
Rev.  Code  of  1857,  which  prohibits  a  party 
from  establishing  his  own  claim  against  the 
estate  of  a  decedent,  by  his  own  oath,  to  a 
greater  amount  than  $50,  extends  not  only  to 
cases  where  the  claim  sought  to  be  estab- 
lished is  a  fixed  debt,  but  also  to  all  cases  in 
which  the  surviving  party  litigates  with  the  rep- 
resentatives  of  the  deceased  party,  any  right 
or  claim  whatever,  and  the  survivor  in  such 
a  suit  (when  the  amount  in  controversy  is 
over  $50)  cannot  be  a  witness  to  establish 
any  fact  in  support  of  his  demand,  if  he  be 
plaintiff',  or  if  he  be  defendant,  to  defend  the 
demand  of  his  adversary    (citing  Griffin  v. 
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Lower,  8  G.  342) ;  Lamar  v.  Williams.  10  G. 
342;  S.  P.,  Olej/  v.  McAfee,  9  G.  348,  and 
ante,  214. 

In  a  case  where  the  surviving  partner  plead- 
ed non  est  factum  to  a  note  made  tj  the  de- 
ceased partner,  upon  the  ground  that  the  lat- 
ter acted  without  authority  in  making  the 
note,  the  liability  of  the  deceased  partner  not 
being  disputed,  the  plaintiflf  in  a  suit  on  the 
note  against  the  survivor,  is  competent  to 
prove  the  declarations  made  by  the  deceased 
partner,  which  went  to  show  that  the  note 
was  a  partnership  transaction.  For  in  that 
case,  the  effect  of  the  testimony  is  not  to  es- 
tablish the  plaintiff^s  claim  against  a  deceased 
person,  but  against  the  survivor.  But  it  was 
said,  the  rule  might  be  different,  if  the  issue 
involved  the  liability  of  the  deceased  partner  ; 
Faler  v.  Jordan,  44  M.  283.  See  ante,  211  to 
214a. 

289e.  Interested  witvess  under  Act  of  IH57  : 
How  examined.  Though  persons  interested 
are  competent  under  the  Act  of  1857,  yet 
they  must  be  examined  orally  in  court ;  their 
depositions  cannot  be  taken ;  Anderson  v. 
Gregg,  44  M.  170. 

Tn.  Praotioe  and  Bnlings  in  Belation  to  the 
Introdnotion  and  Exolndon  of  Eyidenoe. 

1.  Order  of  Introdnoing  Evidence. 

290.  Party  has  election  as  to  order  of  in* 
troductian.  A  party  is  not  confined  to  any 
particular  order  in  the  introduction  of  his 
evidence,  but  may  elect  as  to  the  order  in 
which  he  will  introduce  it,  unless  a  founda^ 
tion  must  be  first  laid  so  as  to  introduce  sec- 
ondary evidence ;  Baiiqhan  v.  Graham,  1  H. 
220.  But  if  he  offer  evidence  which  is  compe- 
tent only  when  other  evidence  necessary  to 
its  relevancy  is  also  introduced,  and  it  is  ob- 
jected to,  though  for  a  wrong  reason,  and  he  ex- 
cept, it  will  not  be  error  if  during  the  progress 
of  t.e  trial  the  necessary  suppletory  evi 
dence  be  not  offered ;  Torrey  v.  Fisk,  10  S. 
k  M.  590.  Hence,  if  the  defendant  offer  to 
show  that  he  signed  the  note  fined  on  in 
blank  as  to  the  name  of  the  payee,  and  de- 
livered it  with  a  restriction  that  it  was  to 
be  filled  up  with  a  particular  name,  and  this 
evidence  is  excludea,  and  the  defendant  do  not 
show  daring  the  trial  that  the  person  taking 
it  knew  of  the  restriction  and  its  violation, 
there  will  be  no  error;  Torrey  v.  Fisk,  suvra. 
And  hence,  also,  if  the  vendee,  under  a  aeed 
with  a  general  warranty  of  title,  in  an  action 
for  the  purchase  money,  offer  in  evidence  a 
deed  made  by  a  sheriff,  who  sold  the  land  under 
an  execution  against  the  vendor,  having  a  lien 
prior  to  the  sale  to  him,  and  it  be  rejected  for 
any  alleged  defect  in  form  or  substance,  the 
exclusion  will  be  nu  ground  of  reversal,  unless 
the  vendee  al^o  offered  evidence  to  show  that 
he  had  been  actually  evicted  under  said  sale ; 
Heath  v.  Newman,  71  S.  &  M.  201. 

291.  Same,  It  is  a  well  settled  rule  of 
practice,  that  parties  are  not  restricted  as  to 
the  order  in  which  they  may  choose  to  present 


their  evidence.  Tn  an  action  therefore  against 
a  person  alleged  to  be  a  partner  of  the  maker 
of  the  note  sued  on,  and  who  has  denied  un- 
der oath,  the  partnership  and  the  note,  it  is 
not  necessary  to  precede  the  introduction  in 
evidence  of  the  note  by  proof  of  the  exist- 
ence of  the  partnership,  or  by  proof  that  the 
note  was  made  by  the  ostensible  partner,  on 
account  of  the  firm,  or  for  its  benefit;  but  the 
plaintiff  may  introduce  the  note  first,  and  if 
on  the  trial  he  fail  to  show  these  necessary 
facts,  the  note  will  be  irrelevant  evidence, 
and  will  be  excluded  from  the  jury  on  the 
motion  of  the  defendant;  Lea  v.  Gfuice,  13 
S.  &  M.  656.  See  Skinner  v.  Collier,  post,  298. 
•  292.  Same,  So,  in  an  action  of  ejectment, 
a  party  may  introduce  in  evidence  a  deed 
conveying  the  premises,  without  first  showing 
title  in  the  grantor;  Welbom  v.  Anderson, 
8  G.  155.  And  so  on  the  trial  of  an  issue  on 
the  plea  of  payment,  the  defendant  may  com- 
mence the  interrogation  of  the  witness  by 
asking  him  about  a  sale  which  is  the'consid- 
eration  of  the  indebtedness  claimed  by  defend- 
ant, for  this  may  be  proper  introductory  mat- 
ter to  prove  payment ;  Tinnin  v.  Oarrett,  4 
S.  &  M.  207. 

293.  y^ame.  And  it  is  not  necessary  that 
the  evidence  when  offered  should  be  per  se 
relevant,  if  in  fact  it  be  capable  of  oeing 
made  relevant  by  other  evidence  and  is  actu- 
ally made  so  before  the  case  is  closed ;  Lake 
V.  Munford,  4  S.  &  M.  312. 

294.  Same:  But  its  relevancy  should  he 
explained.  But  if  evidence  be  offered  which 
of  itself  appears  to  be  foreign  to  the  issue  on 
trial,  it  is  necessary  that  its  relevancy  be 
then  shown  to  the  court,  either  by  explana- 
tion as  to  its  bearing  on  the  case,  or  by  intro- 
ducing other  evidence  connecting  it  with  the 
res  gestae,  otherwise  the  most  prejudical  evi- 
dence might  go  to  the  jury,  the  effect  of  which, 
it  might  be  impossible  to  destroy  by  instruc- 
tions from  the  court  to  the  jury  to  disregard 
it.  And  this  rule  ^  applied  with  great  strict- 
ness in  criminal  cases ;  Dyson's  Case,  4  C.  362. 
And  where  the  evidence  is  apparently  irrelev- 
ant and  incompetent  and  can  be  made  compe- 
tent only  by  suppletory  evidence,  it  is  the 
duty  of  the  party  offering  it  to  show  the  ex- 
istence of  the  suppletory  evidence,  or  else 
his  proposed  evidence  will  be  held  inadmissi- 
ble ;  and  hence,  evidence  of  the  unsoundness 
of  a  slave  is  inadmissible  to  reduce  the  price 
of  the  slave  in  an  action  for  the  purchase 
money,  unless  it  be  shown  that  the  vendor 
warranted  the  soundness ;  Fondren  v.  Dur- 
/ee,  lOG.  324. 

294a.  Rule  cm  to  evidence  in  chief  and 
rebutter.  But  the  rule  allowing  a  party 
to  introduce  evidence  in  the  order  he  may 
choose,  does  not  permit  him  to  omit  evidence 
in  the  opening  of  his  case  and  bring  it  in  af- 
terwards in  rebutter.  Hence,  where  the 
plaintiff  in  an  action  on  a  bill  of  exchange 
omitted  in  the  opening  of  his  case  to  intro- 
duce evidence  showing  an  excuse  for  non- 
presentment,  he  will  only  be  allowed  after- 
wards to  introduce  it,  in  the  discretion  of  the 
court;   Wood  v.  Gibbs^  6  G.  559. 
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2.  Snlings  on  Admission  and  Bejeotion  of  Evi- 
dence, and  objections  to  it. 

A.  To  Show  Error  in   Excluding,   its 

Rbi^vanct  must  Appear^ 

295.  Exclusion:  Relevancy.  To  constitute 
error  in  ruliug  out  evidence,  its  relevancy 
must  be  shown  ;  Townsend  v.  Blauvelt,  5  H. 
503;  Cole  y,  Harman,  S  ^.  &  M.  562;  Tor- 
rey  v.  Fisky  10  8.  &  M.  590  ;  Heath  v.  New- 
man, II  S.  &  M.201 ;  Dysons  Case, 4  0.  362. 
Thus,  where  the  law  required  six  weeks'  no- 
tice to  be  given  of  a  lease  of  school  lands  for 
ninety-nine  years,  but  only  thirty  days*  notice 
for  a  leasing  for  a  shorter  period,  evidence 
offered  by  a  lessee  sued  for  the  purchase 
money  of  the  lease,  and  defending  on  the 
ground  of  the  invalidity  of  the  lease,  caused 
by  the  notice  being  for  only  thirty  days,  may 
be  rejected,  unless  evidence  also  be  offered  to 
show  that  the  lease  was  for  ninety-nine  vears ; 
Cole  V.  Harman,  supra.  For  further  instan- 
ces, see  ante,  290-294. 

B.  When  Offered,  its  Relevancy  need 

NOT  per  se  Appear. 

296.  Relevancy  need  not  appear  when  of- 
fered. It  is  not  necessary  that  evidence, 
when  offered  to  the  jury,  should  per  ae  be 
competent,  if,  in  fact,  it  be  capable  of  being 
made  competent,  and  is  so  made  by  other  ev- 
idence, before  the  case  is  closed;  Lake  v. 
Munford,  4  S.  &  M.  312.  But  if  it  apparently 
be  K)reign  to  the  issue,  its  relevancy  and 
connection  should  be  shown,  either  by  expla- 
nation to  the  court  or  by  the  introduction  of 
evidence  showing  its  relevancy;  Dyson's 
Case,  supra, 

297.  When  relevant  hut  incomplete,  Evi- 
dence  when  relevant  to  the  issue,  should  be 
received,  though  it  is  incomplete  without  the 
proof  of  a  further  fact,  which  it  does  not  tend 
to  prove ;  Williams  v.  Newberry,  3  G.  2.)6. 
Thus,  in  trespass  for  the  toiitious  taking  of  a 
slave,  the  plaintiff  may  prove  the  amount  ex- 
pended in  retaking  the  slave,  without  pre- 
viously showing  that  the  e^Tpenditure  was  ne- 
cessary or  reasonable;  Jb.  And  so  a  deed 
containing  a  latent  ambi^uit^,  may  be  intro- 
duced before  the  ambiguity  is  explained,  but 
<»n  fuilure  to  explain  it  during  the  trial,  it 
should  bo  excluded ;  Hanna  v.  Renfro,  3  G. 
125.     See  post,  sub-division  G. 

0.     When  Objections  to  Evidence  must  be 
Made. 

298.  Must  be  made  when  introduced.  If 
no  objection  be  made  to  the  admission  of  evi- 
dence when  it  is  introduced,  objections  to  it 
are  considered  as  waived ;  Skinner  v.  Collier^ 
4  H.  396.  It  will  be  too  late  to  raise  the 
objection  on  a  motion  for  a  new  trial;  Union 
B'k  V.  Graves,  12  S.  &  M.  130.  And  per- 
mitting* evidence  to  go  to  the  jury  without 
objection,  is  a  waiver  of  objection  to  its  com- 
petency, and  a  waiver  of  all  proof  which 
ought  regularly  to  be  made  to  render  it  com- 
petent. Thus,  if  on  a  plea  of  non  est  factum, 
the  plaintiff  prove  the  defendant's  signature 
to  the  bond,  and  then  read  it  in  evidence, 
without  objection,  this  will  be  a  waiver  of  the 


necessity  of  proving  the  character  in  which 
the  plaintiff* sues;  Clanton  v.  Laird,  12  S.  t 
M.  568. 

This  case  cites  Thornton  v.  AUiaton,  12  S. 
k  M.  124,  «vhich,  so  far  as  this  point  is  cod- 
cerned.  is  but  the  dissenting  opinion  of  Judge 
Clayton,  who  cites  as  authority  for  the  posi- 
tion, Carter  v.  Taylor,  6  S.  &  M.  367,  which 
last  case  holds  that  on  plea  of  non  est  factum, 
sworn  to,  if  defendant  permit  the  plaintiff  to 
read  in  evidence  the  note  without  objection, 
it  was  a  waiver  of  further  proof  of  execution. 
But  these  cases  are  to  be  construed  with  the 
cases  allowing  the  plaintiff  to  elect  the  order 
of  introducing  his  proof.  See  ante,  290  to  294, 
and  especially  with  Lea  v.  Ouice,  13  S.  &  M. 
656,  digested  in  291  ante. 

298a.  Same,  And  if  parol  evidence  be  al- 
lowed to  go  to  the  jury  to  establish  a  fact  for 
which  written  evidence  exists,  it  will  be  too 
late  to  object  by  charsres  to  the  jury  that  the 
parol  evidence  is  insufficient;  Edge  v.  Keith, 
13  S.  &  M.  295. 

D.  When  Objection  mat  be  General. 
299  What  a  general  objection  reaches.  A 
general  objection  to  the  introduction  in  evi- 
dence of  a  writing,  will  reach  every  objection 
apparent  on  its  face,  but  not  objections  aris- 
ing dt'hors  the  instrument.  Hence,  when  the 
law  admitted  the  record  of  a  notary  public  to 
establish  notice,  in  case  the  notary  did  not  re- 
side in  the  county  where  the  evidence  was  of- 
fered, if  the  record  show  when  it  is  offered, 
that  the  notary  resided  in  that  county,  a  jren- 
eral  objection  to  its  admissibility  is  sufficient ; 
Wood  V.  American  Life  Ins.  Co.,  7  H.  609. 
But  if  evidence  be  excluded  on  a  general  ob- 
jection, when  a  specific  one  was  proper,  the 
action  of  the  court  will  be  presumed  correct, 
unless  the  record  show  affirmatively  that  the 
exclusion  was  improper ;  Dyson's  Vase,  4  C. 
362.    Seepost,  3ul. 

E.  AVhen  Objections  must  be  SpRcrFio. 

300.  General  object ioiis  entitled  to  little 
weight.  General  objections  to  the  admission 
of  documentary  evidence,  overruled  in  the 
court  below,  are  entitled  to  but  little  con- 
sideration in  the  High  Court,  for  it  often 
happens  that  if  specific  objections  were 
made,  they  might  be  removed  or  obviated  by 
other  testimony ;  Routh  v.  Agricultural  Bank, 
12  S.  &  M.  161.  If  the  objection  arose  upon 
matter  dehors  the  instrument,  it  must  be 
specific ;  Wood  v.  Am.  Life  Ins.  Co.,  7  H. 
6U9. 

30 1 .  Objections  which  may  beob  viated  must 
be  specific.  Objections  to  the  introduction  of 
evidence,  which,  from  their  nature,  may  be 
obviated  by  the  party  offering  it,  must  be  dis- 
tinctly stated  on  th^  trial,  otherwise  they  will 
not  be  noticed ;  Morris  v,  Henderson,  8  G. 
4i'2 ;  Westing  v.  Nuonan,  2  G.  599.  Where 
an  unrecorded  deed,  without  further  proof  of 
its  execution  than  the  certificate  of  acknowl- 
edgment, was  offered  in  evidence,  and  the  ob- 
jection to  it  was  general,  it  was  held  that  the 
objection  couid  not  avail,  because  the  execa- 
tion  of  the  deed  might  have  been  otherwise 
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proven,  Morris  v.  Henderson,  supra.  And  so 
where  a  general  objection  was  made  to  the  in- 
troduction in  evidence  of  a  deposition,  it  was 
held  that  it  should  have  been  specific,  since, 
if  the  particular  objection  had  been  pointed 
oQt.  it  might  have  been  obviated  entirely  by 
removinff  that  objection,  or  hy  procuring 
other  evidence  to  supply  the  place  of  the  de- 
position ;  Wesling  v.  Noonan,  2  G.  599. 

301a.  And  only  the  specified  objections  will 
he  noticed.  Where  a  party  objected  to  the 
admission  in  evidence  of  a  record  from  the 
Probate  Court,  decreeinjjf  a  sale  of  lands  of  a 
deceased  person,  and  of  the  deed  made  in 
pnrsaaace  thereof,  upon  the  grounds,  first, 
that  it  did  not  appear  that  due  notice  had 
been  given  to  the  heirs ;  and  second,  that  the 
decree  was  void,  because  it  did  not  sufii- 
ciently  describe  the  land;  he  will  not  be  per- 
mitted in  the  High  Court  to  allege  for  the 
first  time  as  a  further  objection,  that  it  did 
not  appear  that  the  sale  had  ever  been  con> 
firmed;  Monk  v.  Home,  9  G.  100.  This 
s^ms  to  overrule  Wood  v.  Am.  Life  Ins.  Co,, 
ante.  299,  as  the  objections  in  this  case  ap- 
peared on  the  face  of  the  document ;  and  to 
establish  in  all  cases  the  necessity  of  making 
the  objection  to  evidence  specific. 

3016.  Same.  The  objections  must  be  so 
specific  as  to  presen  tdistinctly  to  the  court, 
the  precise  point  relied  on  by  the  objector; 
and  neoce,  an  objection  to  the  introduction 
in  evidence  of  a  deed  made  by  a  Chickasaw 
Indian,  **tbat  it  was  not  made  and  certi- 
fied to,  according  to  the  requirements"  of  the 
treaty  with  the  Chickasaw  Indians,  is  bad. 
The  objection  should  have  pointed  out  dis- 
tinctly and  specifically  in  what  respect  the 
deed  and  certificate  were  not  in  accordance 
with  the  treaty ;  N,  0,  J,  ^  O,  N,  R.  R,  Co, 
V.  Jfoye,  10  G.  374. 

30 1  c.  TVAc»  objections  to  depositions  must 
he  made,  Jf  exceptions  be  med  to  deposi- 
tions but  a  few  moments  before  the  trial  com- 
mt-uces,  it  is  the  duty  of  the  exceptor  to 
bring  them  to  the  notice  of  the  adverse  party, 
and  have  them  disposed  of  before  the  trial 
commences,  or  else  he  will  be  held  to  have 
waived  them ;  see  art.  221,  p.  515,  Rev.  Code 
of  1857 ;  Hearndon  v.  Bryant,  10  G.  335. 


F. 


Effect  of  Failure  to  Object  to 
Evidence. 


302.  Failure  to  object  is  a  waiver  of  its  tUe- 
gality.  That  the  effect  of  a  failure  to  object 
to  illegal  evidence,  when  it  is  offered,  is  a 
waiver  of  its  illegality ;  see  ante,  sub-divisions, 
C,  D.  E. 

303.  Same :  Further  waiver.  The  failure  to 
object  to  illegal  evidence  is  not  only  a  wai- 
ver of  all  objections  to  its  competency;  Edge 
V.  Keith,  13  S.  &  M.  295,  but  it  is  a  waiver  of 
any  right  to  object  to  other  evidence  which 
would  be  illegal,  except  when  connected  with 
and  based  on  legal  evidence  of  the  character 
of  that  which  was  admitted  without  objection. 
Thus,  where  a  record  of  the  decree  of  the  Pro- 
bate Court,  ordering  a  sale  of  land,  which 
shows  on  its  face  that  the  decree  was  illegal 
and  void,  is  admitted  in  evideuce  without  ob- 


jection, the  purchaser  claiming  under  the 
sale  has  also  the  right  to  introduce  in  evi- 
dence the  deed  made  to  him,  in  pursuance  of 
I  the  sale  ;  Commercial  Bank  of  Manchester  v. 
MaHin,  9  S.  &  M.  613. 

G.  Competent    Evidence,    when    Offered, 
must  bi  Admitted. 

304.  Error  to  exclude  competent  evidence. 
It  is  error  to  exclude^ competent  evidence 
from  the  jury ;  Roberts  v.  Singleton,  2  C.  438 ; 
and  this,  though  it  may  be  insufficient  to 
make  out  the  claim  or  defence;  Moody  v. 
Harper,  3  C.  484  ;  Philips  v.  Burrus,  13  S.  & 
M.  31.  But  it  is  not  error  to  exclude  compe- 
tent evidence,  which  is  merely  cumulative  ; 
and  when  its  admission  would  not  add  to  the 
strength  of  the  evidence  already  introduced 
on  that  point ;  Townsend  v.  Blewett,  5  H.  503. 
Nor  is  it  error  to  exclude  legal  evidence  on 
a  point  already  sufficiently  established  with- 
out it ;  Atwood  v.  Meredith,  8  G.  635 ;  Drake 
V.  Surget,  7  G.  458.  Nor  is  it  error,  if  the 
evidence  offered  and  excluded  would  not  have 
changed  the  result ;  Cogan  v.  Frisby,  7  G.  178. 
Evidence  to  establish  a  material  fact,  should 
not  be  excluded  from  the  jury,  because,  in 
the  opinion  of  the  court,  there  is  not  enough 
of  it  to  establish  the  factum  probandum ; 
the  jury  are  the  judges  of  that ;  Simmons  s. 
Cutreer,  12  S.  A  M.  594. 

305.  Rplcvant,  bvl  incomplete  evidence  may 
be  rejected.  If  evidence  be  offered  to  impeach 
a  patent,  which  on  the  whole  does  not  conduce 
to  establish  its  illegality,  it  may  be  rejected, 
though  it  does  establish  a  part  of  several 
facts,  the  whole  of  which,  if  proven,  would 
invalidate  the  patent.  Hence,  under  the  Pre- 
emption  Act  of  Congress,  of  1834,  it  being 
necessary,  in  order  to  establish  the  right  of  a 
pre-emptor,  to  prove  both  settlement  on  the 
land,  and  the  cultivation  of  a  part  of  it,  and 
that  proof  of  these  should  be  made  both  be- 
fore the  register  and  receiver,  it  was  held,  in 
an  action  of  ejectment,  where  the  pre-emption 
right  was  set  up  against  a  patent,  thateviaence 
offered  to  establish  settlement  alone,  and  that 
proof  was  made  before  the  rejfister  onlvi 
might  be  rejected ;  Fulton  v.  McAfee,  5  H. 
751. 

305a  Deed  rejected  because  insufficient. 
Where  plaintiff  offers  in  evidence  a  deed,  as  a 
distinct  and  sufficient  ground  of  his  title,  the 
sufficiency  of  the  deed  to  show  the  title  may, 
upon  objection  to  its  admissibility  as  evidence, 
be  then  considered  by  the  court;  and  if  it  be 
insufficient,  may  be  excluded  from  the  jnry ; 
though  the  more  regular  practice  would  be, 
to  admit  it  in  evidence,  and  for  the  court 
afterwards  to  judge  of  its  sufficiency;  and 
on  this  ground,  when  the  plaintiff  offers  in 
evidence  a  deed,  which  shows  title  out  of  him 
and  in  another,  it  may  be  excluded  from  the 
jury ;  Davis  v.  Hemdon,  10  G.  484. 

H.  Effect  of  Admitting  Illboal  Evidence. 

306.  Admission  of  irrelevant  evidence, 
error.  The  admission  of  irrelevant  evidence 
is  error,  if  it  be  likely  to  mislead  the  jury. 
Dougherty  v.   Vanderpoolf  6  G.  165.    And 
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or  this  reason,  when  a  depositary  of  money 
without  hire  was  sued  for  an  alleged  balance, 
due  on  the  deposit,  and  he  was  allowed  to  in- 
troduce his  cash  book,  and  to  prove  that  his 
clerks  made  false  entries  in  it,  and  that  they 
had  stolen  his  money,  it  was  held  that  this 
evidence  was  error.  Ih,  But  if  illegal  evi- 
dence be  admitted,  the  error  will  be  cured  by 
a  declaration  of  the  court  to  the  jury  to  disre- 
gard it;  Hemdon  v.  IJenderson,  41  M.  584. 

307.  lUeijal  evidence.  When  no  ground  of 
error.  If  illegal  evidence  be  introduced  to 
establish  a  point  already  sufficiently  proven, 
and  on  which  there  is  no  conflictinjr evidence, 
it  will  be  no  ground  for  setting  aside  the  ver- 
dict; Graves  "9 .  Miss.  S^"  Alabama  R.  R.  Co., 
6  H.  54R  ;  Davf's  v.  Black.  5  S.  &;  M.  226  ; 
S  P.,  Fore  V.  WHlinms.  6  G.  533;  Handv. 
Grant,  5  S.  &  M.  508.  Aliter,  if  the  point 
on  which  the  evidence  was  introduced 
was  doubtful ;  Davis  v.  Black,  supra.  In 
Bar  ringer  v.  Nesbit.  1  S.  &  M.  22,  it  was 
said,  "Tbe  decisions  are  not  uniform  as  to  the 
proper  course  to  be  taken  by  the  Appelate 
Court,  when  improper  evidence  has  been  ad- 
mitted, if  there  be  also  sufficient  legal  evi- 
dence  to  justify  the  verdict  without  regard  to 
that  which  is  exceptionable;  the  weight *of 
reason  and  authority  is  with  the  rule,  that  a 
new  trial  will  not  be  granted  under  such  cir- 
cumstances, when  the  court  is  satisfied  that 
justice  has  been  done  and  there  is  little  reason 
to  believe  that  a  different  result  would  ensue 
upon  a  second  trial.  In  a  doubtful  case  the 
rule  would  be  different;"  S. P.,  McMvllen  v. 
Mayo,  8  S.  &  M.  298.  Nor  will  a  new  trial 
be  granted,  if  the  illegal  evidence  be  immate- 
rial and  the  verdict  well  justified  without  it ; 
Mary  Washington  Female  College  v.  Mcin- 
tosh. 8  G.  671 :  nor  for  the  admission  of 
illegal  evidence  which  was  immaterial  and 
irn^lcvant  and  could  have  had  no  influence 
tifMJH  the  verdict;  Fritchard  v.  Myers,  3  S. 
k  M,  42;  nor  where  it  was  merely  cumu- 
hLtive,  and  it  tie  clear  that  if  it  had  been  ex- 
t^ltided,  the  result  would  have  been  the  same; 
Rouih  v.  AgnciUtural  Bank,  12  S.&  M.  161. 

3,  Evidence  must  be  Releyant  and  Pertinent 
to  the  Issue. 

,^0B.  Eridence  must  he  'pertinent  to  the 
is^un.  Evidence  offered,  must  be  pertinent  to 
Ih)'  issue,  and  if  excluded,  its  pertinency  must 
Ijp  ^hown,  or  there  will  be  no  error ;  Cole  v. 
H^irman  8  S.  &  M.  .562;  and  if  it  be  appar- 
t-ii fly  foreign  to  the  issue,  its  relevancy  must 
lie  then  shown ;  Dyson's  Case,  4  C.  362. 

^i09.  Same  :  Instances.  In  an  action  against 
A  railway  company,  by  the  owner  of  a  mole 
killed  by  the  engine  of  the  company,  the 
pltiintiff  must  prove  negligence,  but  the  proof 
iini3t  be  confined  to  that  trespass;  evidence 
of  uegligeace  at  other  times  and  places  would 
h^  irrelevant;  Miss.  Central  R.  R.  Co.  v. 
Millt-r,  40  M.  45. 

'.iUl  Same:  Another  instance :  Admission 
of  party.  If  the  defendant  claim  title  to  the 
pr  *perty  in  dispute  under  a  gift  from  his 
Uiber,  his  admission  that  his  mother  had  never 
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given  him  anything  is  irrelevant  and  inadmis- 
sible ;  Dtmlap  v.  Hearn,  8  G.  471. 

31 1.  Same :  Another  instance :  Trial  of  the 
right  to  property.  On  the  trial  of  an  issae, 
involving  the  right  of  the  claimant  tb  property 
levied  on  under  execution,  evidence  of  the 
nature  and  character  of  the  debt  on  which 
the  judgment  is  founded,  is  irrelevant ;  hence, 
where  the  wife  of  the  debtor  was  claimant  of 
the  property  levied  oo,  it  is  irrelevant  and 
incompetent  to  show  that  the  judgment  was 
rendered  for  the  price  of  a  gin-stand  pur- 
chased for  the  wife's  plantation;  Atwood  v. 
Meredith,  8  G.  63.5. 

312  Same :  Evidence  to  show  motive :  Case 
in  judgment.  Kvidence  of  a  fact,  which  is 
entirely  innocent  and  lawful,  is  irrelevant  and 
incompetent  to  show  wanton  and  malicious 
motive ;  and  for  this  reason  it  was  held  error 
to  admit  in  evidence,  that  the  defendant  had 
instituted  and  dismissed  a^uit  for  the  recovery 
of  a  slave,  as  evidence  that  his  prior  tortious 
taking  of  the  slave  was  malicious ;  Williams 
V.  Newberry,  3  G.  256. 

4.   Evidence  as  Influenced  by  the  Pleadings, 
Variance  and  the  Contrary. 

313.  Variance.  When  the  plaintiff  declares 
on  a  special  agreement,  he  is  bound  to  prove 
the  contract  as  laid  in  his  declaration,  or  else 
he  cannot  recover.  And,  if  he  also  add  the 
common  counts,  and  at  the  trial  prove  a  spe- 
cial agreement,  but  materially  different  from  ' 
the  one  declared  on,  he  cannot  recover  on 
any  of  the  counts.  He  cannot  recover  on  the 
special  counts  on  account  of  the  variance,  nor 
in  the  common  counts,  because  a  special  con- 
tract has  been  proven  ;  Drake  v.  Surget.  7  G. 
458 ;  S.  P.,  Phipps  v.  Ingrafiam,  41  M.  256. 

314.  Same.  And  if  any  part  of  the  con- 
tract proved,  be  different  from  that  laid  in 
the  declaration,  the  variance  is  fatal ;  for  a 
contract  is-  an  entire  and  indivisible  thing 
and  a  variance  in  one  material  point,  makes 
the  contract  sued  on,  and  the  contract 
proven,  different;  Jh. 

315.  Same.  In  a  declaration  upon  a  spe- 
cial agreement,  the  entire  consideration  most 
be  stated,  and  the  entire  act  to  be  done,  in 
virtue  of  such  consideration,  together  with 
the  time,  manner  and  circumstances ;  the  con- 
sideration is  material  and  descriptive,  and 
must,  with  all  the  other  parts  of  the  agree- 
ment, be  strictly  proven  as  declared  on  in  the 
declaration ;  lb. 

316.  Same:  Case  in  jicdgment.  If  in  a 
declaration  against  a  warehouse-man.  to  re- 
cover the  value  of  goods  stored  with  him  and 
destroyed  by  fire,  it  be  averred,  that  the  de- 
fendant received  the  goods  on  storage  *'  for  a 
certain  reasonable  reward  to  be  paid  to  him 
by  the  plaintiff,"  and  the  proof  be,  that  the 
defendant  was  to  receive  a  stipalated  price, 
the  variance  will  be  fatal.  And  so  if  the 
declaration  aver  that  the  goods  were  to  re- 
main in  the  custody  of  the  defendant,  until 
they  were  ordered  to  be  shipped  by  the  plain- 
tiff, and  the  proof  show  there  was  no  agree- 
ment as  to  the  time  dnring  which  they  were 


Digitized  by 


Google 


EVIDENCE,  VIII. 


249 


to  remnin  in  the  defendaot^s  custody,  the  vari- 
ancp  is  fatal ;  76. 

Zl^.Same,  Proof  of  materials  fnrnished, 
cannot  be  mnde  nnder  a  connt  for  work  and 
labor  done ;  Ry'chardson  v.  O'Neal.  W.  469. 

319.  Same:  Instances  of  varinnre.  If  the 
declaration  describn  the  note  sued  on  as  a 
personal  liability  of  the  defendant,  and  the 
note  offered  in  evidence  be  made  by  the  de- 
fendant as  affent.  and  do  not  impose  a  personal 
liability,  the  variance  will  be  fatal :  Leach  v. 
5W,  ftS.  &  M.  *21.  So  if  the  declaration 
describe  a  bill  .«*inarle.  as  ji  promissory  note, 
the  variance  will  be  fatal ;  Pierce  v.  Lacy.  1 
C.  193.  And  a  declaration  on  a  contract  for 
rent,  statinjr  an  npreement  to  pay  $100  there- 
for, is  not  sustained  by  proof  tliat  the  agree- 
ment was  to  make  a  certain  fenc-e.  in  satis- 
faction of  the  rent,  and  that  the  defendant 
failed  to  make  the  fence,  and  that  the  making 
of  the  fence  was  worth  SI 00, — the  variance 
being  material ;  Phtpps  v.  Ingraham.  41  M. 
256. 

H20.  Sume :  Variance  in  actions  of  tort. 
Where  an  action  ex  delicto  is  founded  on  a 
contract,  the  agrreement  must,  as  in  other 
cases  he  proved  as  alleged  ;  Ttdt  v.  McLeody 
3  H.  22:^. 

H21.  Same:  Instances  where  difference  is 
no  variance.  The  W'>rds  "  in  liquidation." 
attached  to  a  partnership  siirnature  to  a  note 
sued  on.  is  no  part  of  the  signature,  and  if 
omiued  in  the  declaration,  constitute  no 
ground  for  variance ;  Fairchild  v.  Grand  Gxdf 
B'ink  5  H.  597.  So  where  the  instrument 
declared  on.  differs  from  the  one  offered  in 
evidence,  in  such  a  manner  as  it  is  not  likely 
that  any  detriment  would  occur  in  that  or 
another  action  from  its  admission,  the  vari- 
ance is  immaterial.  Thus,  where  in  a  motion 
against  a  sheriff  for  a  failure  to  pay  over  money 
collected  on  executions,  a  difference  between 
the  execution  offered  in  evidence,  and  the 
one  described  in  the  declaration  of  sixty-two 
cents  in  the  amount  of  the  t  ixed  costs,  is  im- 
material; Falcord  v.  Hamberlin,  4  S.  &  M. 
649. 

322.  Same:  Other  instanceJi.  Where  the 
declaration  avers  an  express  promise  to  pay 
rent,  and  that  the  defendant  occupied  the 
premises;  and  the  proof  is,  that  there  was  an 
express  promise  to  pay  rent,  but  there  was 
no  occupation  by  defendant,  the  variance  is 
immaterial ;  Stier  v.  Sturgett,  10  S.  ^  M. 
154.  And  80  where  the  action  is  for  a 
stipulated  rent  for  a  hoxise  and  lot.  a  re- 
covery cannot  be  defeated  by  the  tenant 
showing  that  the  price  agreed  to  be  paid 
was  for  the  rent  of  the  lot  alone^  and  not 
for  the  house  and  lot  ;  lb.  Ho  where  the 
declaration  was  in  the  name  of  P.,  as  admin- 
istrator de  bonis  non  of  S.,  as  plaintiff,  and 
described  the  bond  sued  on  as  payable  to 
plaintiff*,  aa  administrator  as  aforesaid,  and 
the  bond  upon  oyer  craved  is  found  to  be 
payable  to  P.,  as  administrator  of  S..  the  vari- 
ance was  held  immaterial;  Kingkendall  v. 
Ferry,  3  C.  228. 

325.  Same :  Case  in  judgment  In  an  ac- 
tion of  assonipsil  for  money  loaned,  the  plain- 


tiff may  introduce  under  the  common  cotints, 
an  instrument  in  writing,  signed  by  defendant, 
acknowledging  the  reception  of  so  much 
money  for  a  slave,  and  making  a  conveyance 
of  the  slave  to  the  plaintiff,  which  was  to  be 
void  on  repayment  of  the  money;  that  instru- 
ment is  evidence  of  the  indebtedness,  and 
will  entitle  the  plaintiff  to  recover,  if  there 
be  no  proof  of  payment  of  the  money ;  Coor 
V.  Grace.  10  S.  &  M.  434.  And  so  evidence 
of  an  arbitration,  settling  the  title  to  the  prop- 
erty in  controversy,  is  admissible  in  evidence 
under  the  general  issue  in  replevin ;  Neivell 
V.  Newell  5  G.  385. 

326.  Objections  on  account  of  variance.  A 
variance  between  the  declaration  and  the  in- 
strument sued  on,  cannot  be  taken  advantage 
of  by  demurrer,  except  only  in  those  cases 
in  which  oyer  is  demandable ;  Robertson  v. 
Banks,  1  B.  &  M.  666.  Where  over  is  not 
demandable.  the  proper  mode  to  object  is  to 
move  to  exclude  the  proof;  Stier  v.  Surget, 
lOS.  &M.  154. 

327.  Amendments  allowable  to  obviate  va- 
riance. The  court  in  the  exercise  of  a  sound 
discretion,  will  generally  allow  amendments 
to  obviate  objections  on  the  ground  of  vari- 
ance ;  Rtibprt  -on  v.  Banks.  1  8.  &  M.  666. 

328.  Evidence  contradicting  the  pleadings. 
Evidence  is  not  allowable  to  contradict  facts 
admitted  by  the  pleadings  ;  Parkhurst  v.  Mc- 
Graw,  2  C.  134. 

32**a.  Proof  of  unnecessary  averments. 
The  decisions  in  relation  to  the  necessity  of 
proving  unnecessary  averments  in  the  decla- 
ration, are  not  uniform;  but  it  seems,  except 
when  the  averment  is  descriptive  of  the 
subject  matter  to  which  it  relates,  it  will  be 
unnecessary  to  prove  it,  if  the  converse  of  it 
were  pleaded  and  proven,  it  would  be  no  an- 
swer or  defence.  Hence,  if  the  declaration 
against  a  guarantor  of  a  promissory  note 
aver  demand  and  notice,  the  averment  may 
be  treated  as  surplusage,  and  need  not  be 
proven:  Thrasher  v.  Ely,  2  S.  &  M.  139;  S. 
P.,  Hundley  v.  Buckner,  6  S.  &  M.  70.    ' 

Vni.  BQls  of  Exception. 

See  Bills  op  Exception.  High  Court, 
W^.etseq. 

329.  Taken  to  the  admission  of  evidence. 
A  bill  of  exceptions  taken  to  the  admission  of 
evidence,  should  set  out  all  the  evidence  in 
the  case,  so  that  the  High  Court  may  see  all 
the  attendant  circumstances,  otherwise,  the 
action  of  the  court  below  will  be  presumed 
correct.  Organ's  Case,  4  C.  78.  The  High 
Court  cannot  determine  that  the  admission 
was  error,  unless  all  the  evidence  be  set  out, 
if  in  connection  with  any  other  evidence,  the 
admitted  evidence  be  proper  ;  State  v.  Farishy 
1  C.  483. 

330.  Same :  Case  in  judgment.  The  bill 
should  also  set  out  the  evidence  admitted,  or 
else  the  action  of  the  court  will  be  presumed 
correct ;  Townsend  v.  Blewitt,  5  H.  503.  On 
a  trial  for  rape,  a  witness  was  asked  if  he  had 
not,  at  a  certain  time,  authorized  his  wife  to' 
offer  the  prosecutrix  a  home,  and  in  what 
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roaDner  he  authorized  it?  and  the  record, 
without  setting  out  his  auswer,  stated  in  gen- 
eral terms  that  the  witness  proceeded  to  an- 
swer in  the  affirmative,  and  to  slate  the  rea- 
sons he  had  communicated  to  his  wife :  Hdd^ 
that  the  record  did  not  disclose  the  answers  of 
the  witness,  and  the  High  Court  could  not 
jud^e  of  their  legality;  Taniey's  Case,  8  S. 
&  M.  104. 

331.  For  decisions  in  relation  to  bills  of 
exception,  to  the  exclusion  and  admissibility 
of  evidence,  see  Bills  op  Exception,  14  to 
20. 

IX.  Hearsay  EyidenoBi  and  Belief  of  Witness. 

332.  Inadmisffthle.  Hearsay  evidence  is 
inadmissible ;  Wdh  v.  Shipp,  W.  353 ;  it  is 
not  admissible  in  a  prosecution  for  fornica- 
tion ;  OverstreeVs  Case,  3  H.  328.  See  post 
377.  879. 

333.  Belief  of  witness.  A  witness  must 
testify  from  his  own  knowledge.  His  state- 
ment that  so  far  as  he  knew  or  believed  the 
property  in  controversy  belonged  to  the  plain- 
tiff, is  incompetent;  Wells  v.  Skipp.  W.  353. 
And  the  answer  of  a  witness  should  not  be 
allowed  to  go  to  the  jury,  if  it  appear  from 
any  part  of  his  deposition,  that  he  had  no  per- 
sonal knowledge  of  the  matter  testified  to,  and 
did  not  derive  his  knowledge  from  the  admis- 
sions  of  a  party  whose  admission  was  compe- 
tent evidence ;  Melius  v.  Houston.  41  M.  59. 

3.U.  Opinion  of  witness,  [n  a  suit  re- 
specting the  title  to  personal  properly,  a 
witness  will  not  be  permitted  to  testify  "  that 
the  plaintiff"  or  "defendant"  "never  owned 
the  property  in  controversy  ;"  nor  *•  that  the 
property  is  mine,"  such  evidence  being  the 
mere  opinion  of  the  witness,  as  to  a  conclu- 
sion of  law;  Dunlap  v.  Heam^  8  G.  471. 
And  the  opinion  of  a  partner  as  to  who  are 
his  associates,  is  not  competent  evidence; 
Atwood  V.  Meredith,  8  G.  635.  And  impres- 
sions, opinions,  and  faint  recollections  of  a 
witness  are  inadmissible  without  the  facts  oq 
^hiqh  they  are  founded  ;  Torrance  v.  Hurst, 
W.  403. 

335.  Affidavit  to  knowledge  and  belief.  If 
an  affidavit  of  a  notary  to  bis  notarial  re- 
cord be  "  to  the  best  of  his  knowledge  and 
belief."  it  is  sufficient ;  for  perjury  may  be 
assigned  on  the  affidavit,  if  the  facts  stated 
are  not  true ;  Harris  v.  Herherton,  5  H.  575. 

Z.  The  Testimony  of  Experts. 

336.  Expert  evidence  in  bastardy  case.  It 
is  incompetent  to  show  by  the  testimony  of 
professional  persons,  in  impeachment  of  the 
mother's  testimony  in  a  prosecution  for  bas- 
tardy, that  it  is  highly  improbable  that  im- 
pregnation can  be  producea  by  the  first  act 
of  coition ;  such  testimony  is  too  uncertain, 
indefinite,  and  hypothetical,  to  form  the 
basis  of  judicial  action ;  and  it  depends  on 
circumstances  and  conditions  entirely  secret, 
hidden  and  unknown  as  facts;  Anonymous 
Case.  8  G.  64. 

337.  Expert  evidence  considered.  In  this 
case  it  was  announced  that  courts  had  gone 
quite  far  enough  in  subjecting  the  life,  liberty 


and  property  of  citizens  to  the  mere  specu- 
lative opinions  of  men  claiming  to  be  experts 
in  matters  of  science  ;  lb. 

338.  Opinion  of  experts  as  to  handwriting. 
The  opinion  of  an  expert  is  competent  evi- 
dence to  go  to  the  jury,  on  an  issue  involving 
the  geouiupness  of  a  written  instrument,  al- 
thou<;h  such  expert  be  unacquainted  with  the 
handwriting  of  the  writer  of  the  instrument ; 
but  such  evidence  is  intrinsically  weak,  aotl 
ought  to  be  received  and  weighed  by  the  jury 
with  great  caution ;  Moye  v.  Hemdon,  1  G. 
110. 

338a.  Expert  evidence  in  criminal  ca$e. 
When  the  dead  body  or  remains  have  beeu 
discovered  and  idenUfied,  and  the  immediate 
cause  of  the  death  remains  unknown,  the 
sworn  observations  and  opinions  of  physicians 
and  other  scientific  persons  are  often  of  the 
greatest  value  in  explaining  the  means  of  the 
death ;  PiU's  Case,  43  M.  472. 

3386.  Sam£ :  Case  in  judgment.  A  person 
in  good  health  died  suddenly,  and  the  symp- 
toms  and  appearances  indicated  the  narcotic 
poison  of  Jamestown  weed,  or  stramonium^ 
but  were  also  similar  to  those  occasioned  by- 
disease  of  the  heart,  or  congestion  of  the 
brain  or  stomach.  The  testimony  of  several 
physicians,  who  had  examined  the  contents 
of  the  stomach,  but  without  analysis,  was 
conflicting,  and  left  it  in  doubt,  with  the  proba- 
bilities equally  balanced,  whether  the  deceased 
died  ef  disease  or  poison :  Held,  that  these 
factF,  though  accompanied  by  a  confession  of 
the  deceased  that  he  had  administered  James- 
town weed,  were  insufficient  to  warrant  cod 
viction  ;  lb. 

339.  WJio  is  an  expert.  The  opinions  of 
any  person  skilled  in  any  science,  art  or  trade 
are  admissible  in  evidence,  in  relation  to  mat- 
ters ctmnecled  with  his  profession.  The 
means  of  detecting  counterfeit  bank  .bills,  by 
an  inspection  of  the  devices  and  marks  used 
in  etching  and  engraving  such  instruments,  is 
an  art.  and  a  person  skilled  therein  may  give 
in  evid  nee  bis  opinion  in  relation  to  the 
genuineness  of  a  bank  bill,  without  being 
acquainted  with  the  handwriting  of  the  presi- 
dent or  cashier  of  the  bank,  whose  names  are 
signed  to  the  bill ;  Jones  v.  Finch,  8  G.  461. 

_  340.  A  physician  need  not  be  a  graduate. 
It  is  noc  necessary  that  a  physician  should  be 
a  graduate  of  any  medical  college,  or  have  a 
license  to  practice  from  any  medical  board,  in 
order  to  render  him  competent  to  testify,  as 
an  expert,  in  relation  to  matters  connected 
with  his  profession ;  N.  0.  J.  Sr  G.  N.  R.  R.  Co. 
V.  AUbritton,  9  G.  242.  But  the  rule  allowing 
experts  to  testify  as  to  their  opinion,  does  not 
extend  so  as  to  allow  a  person  who  has  never 
studied  or  practised  the  science  of  surgery, 
but  who  has  seen  six  or  eight  gunshot  wounds, 
and  as  many  made  by  sharp  instruments  oa 
the  human  body,  to  give  his  opinion  as  to 
whether  a  wound  was  made  by  a  gunshot  or 
a  sharp  instrument ;  Caleb's  Case,  10  G.  721. 

ZI.  Onus  Probandi. 
341.  Party  must  prove  the  grounds  of  his 
defence  or  action  though  negative.    A  party 
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must  prove  by  legal  evidence  his  grounds  of 
action  or  defence.  Neither  party  is  bound  to 
disprove  the  allegations  of  the  other,  but  must 
prove  his  own.  though  they  involve  a  negative. 
Hence,  a  party  alleging  want  of  title  in  his 
adversary,  as  a  ground  of  action  or  defence, 
roust  prove  it;  Kyle  v.  Calmes,  \  H.  121  ; 
and  so  if  he  allege  illegality  in  a  contract,  he 
must  negative,  by  his  proof,  the  existence  of 
facts  which  would  render  it  legal ;  Merrill  v. 
Mdchior,  1  G.  516  ;  and  if  his  right  be  founded 
0  1  a  negative  allegation,  he  must  prove  it; 
Kerr  v.  Freeman.  4  G.  292.  Thus,  where  a 
bill  is  filed  to  cancel  a  deed,  upon  the  ground 
that  it  was  never  executed,  the  complainant 
mast  prove  its  non-execution,  or  his  bill  will 
be  dismissed ;  Jb, 

342.  Burden  of  proof  on  htm  who  asserts 
the  affirmation  of  the  issue.  The  burden  of 
proor  is  on  him  who  asserts  the  affirmative  of 
the  issue; and  when  there  is  no  plea  denying 
the  cause  of  action  in  the  declaration,  but 
only  pleas  setting  up  affirmative  matter  in 
avoidance  of  the  declaration,  if  there  be 
no  proof  either  way,  the  verdict  should  be  for 
the  plaintifif.  and  for  the  amount  shown  to  be 
due  by  the  declaration  {in  actions  ex  con- 
tractu^ and  where  no  unliquidated  damages 
are  to  be  proven) ;  Winn  v  Skipwith,  14  S. 
&  M.  14. 

343.  Same :  Case  in  judgment.  In  an  ac- 
tion on  a  penal  bond,  conditioned  for  the  pay- 
ment of  money,  and  also  for  the  payment  by 
the  obligor  of  a  note  given  hy  an  obligee  to  a 
third  person,  the  amount  of  the  note  not 
being  specified,  the  declaration  averred  the 
amount  of  the  note  to  be  $5,000,  and  assigned 
as  a  breach  of  the  condition  of  the  bond  that 
the  defendant  had  not  paid  this  note.  The  de- 
fendant by  his  plea,  alleged  performance  in 
this ;  **  that  he,  the  defendant,  had  paid  the 
note  in  the  plaintifiTs  declaration,  according 
to  the  effect  of  the  covenant.'*  No  proof 
was  offered  on  either  side,  except  the  cove- 
nant was  read  to  the  jury  and  a  verdict  was 
rendered  for  the  plaintiff  for  $5.000 :  Held, 
that  the  plea,  though  not  correct  in  form,  was 
good  after  verdict,  and  that  it  put  in  issue 
only  the  non-performance  of  the  covenant  as 
stated  in  the  declaration,  and  that  the  burden 
of  proof  was  on  the  defendant  pleading  per- 
formance, and  the  verdict  must  stand  ;  lb. 

344.  Same :  When  general  performance  is 
pleaded.  If  to  an  actiou  on  a  penal  bond  to 
recover  damages  for  a  breach  of  the  condition, 
the  defendant  plead  general  performance,  and 
on  that  issue  is  joined,  the  burden  of  proof 
is  on  the  plaintiff  to  show  a  breach  of  the  con- 
dition :  Aliter.  where  the  plea  is  a  special 
performance ;  Bolliday  v.  Cooper,  1  S.  <&  M. 
d33. 

345.  Affirmative  averment  coupled  with 
negative  plea.  An  affirmative  averment  of 
immaterial  matter  in  the  replication,  coupled 
with  a  denial  of  the  defence  affirmatively 
pleaded,  will  not  change  the  ontis  of  proof 
from  the  defendant  to  the  plaintiff;  Fox  v. 
HiUiard.  6  G.  160. 

346.  Traverse  of  garnishee's  answer.  If 
the  plaintiff  traverse  the  garnishee's  answer. 


denying  indebtednesSr  the  onus  probandi  is 
on  him.  even  though  the  answer  admits  a  for- 
mer indebtedness,  and  states  its  transfer  be- 
fore service  of  garnishment.  The  answer  is 
evidence  of  the  transfer  and  that  it  was  bona 
fide.  ui»til  the  contrary  is  shown;  Thomas  v. 
St  urges,  3  G.  261 ;  S.  P..  Williams  v.  Jones, 
42  M.  270.     See  Garnishment,  20,  21. 

347.  Onus  probandi  as  affected  by  recital 
in  a  dee'i.  The  whole  of  a  deed  must  be 
taken  and  construed  together,  even  those 
parts  which  are  historical  merely  ;  and  hence, 
if  in  a  deed  settling  personal  property  on  a 

femm^  covet t,  by  her  mother,  it  be  recited 
that  the  property  settled  was  bought  from 
the  husband  by  the  mother,  this  does  not  im- 
pose on  the  wife,  in  a  controversy  with  the 
husband's  creditors,  the  burden  of  showing 
by  evidence  aliunde,  the  sale  by  her  husband 
to  her  mother,  there  being  no  other  evidence 
that  the  property  was  ever  his,  except  the 
recital  in  the  deed  which  also  showed,  tnat  he 
had  conveyed  it ;  Palmer  v.  Cross,  1  8.  &  M. 
48. 

XII.  The  Soffioienoy  and  Force  of  Evidence. 

348.  Mere  preponderance  will  not  do. 
The  jury  are  not  authorized  to  find  for  the 
plaintiff  on  the  ground  of  mere  preponder- 
ance of  evidence,  unless  the  evidence  is  suffi- 
cient to  prove  to  their  sat'sfaction  all  the 
facts  upon  which  the  plaintiff's  right  to  re- 
cover depends ;  Duncan  v.  Watson.  6  C.  187. 

849.  It  must  satisfy  the  minds  of  the  jury  : 
Nothing  more  required.  Evidence  which 
satisfies  the  mind  of  the  jury,  is  all  that  is  re- 
quired in  any  case.  Such  evidence  is  Suffi- 
cient to  establish  fraud ;  and  nothing  more  is 
meant  in  the  books  when  it  is  said  that  fraud 
must  be  "  clearly  proven ;"  Doe  v.  Digno- 
witty.  4  S.  &  M.  57. 

350.  Pro'f  of  an  account.  It  is  not  neces- 
sary to  prove  every  item  in  an  account  by  di- 
rect evidence.  The  jury  may  infer  the  cor- 
rectness of  the  account  from  circumstances  ; 
Peck  V.  Thompson,  I  0.  367.  And  so,  in  an 
action  against  a  common  carrier  to  recover 
the  value  of  the  contents  of  a  trunk  of  cloth- 
ing lost  by  him,  it  is  not  necessary  to  specify  by 
proof  all  the  items  in  the  trunk  ;  but  the  wit- 
ness may  testify  as  to  his  general  recollection 
of  the  contents,  and  their  value ;  Southern 
Express  Co.  y.  Wolfe,  41  M.  79. 

35 1.  Sufficiency :  Instance :  Non  est  factum. 
Where  nnn  est  factum  is  pleaded,  proof  of 
the  handwriting  of  the  alleged  maker  is  suffi- 
cient to  overturn  the  plea,  if  there  be  no 
other  ofl'ered ;  Sumpter  v.  Geron,  4  H.  263. 
And  in  such  a  case  the  failure  to  introduce 
proof  of  the  handwriting,  where  it  is  presu- 
mable it  is  in  the  power  of  the  party  setting 
up  the  deed,  to  do  it,  is  a  circumstance  against 
him,  if  the  proof  in  favor  of  the  deed  be 
otherwise  uncertain  or  doubtful;  Lock  v. 
Jayne,  10  G.  157. 

352.  Sime:  Instance:  Identity  of  daies 
and  amounts  of  two  instruments :  Proof  of 
con»idtration.  Where  the  date  and  amount  of 
a  note  correspond  exactly  with  the  date  and 
amount  of  a  certificate  of  stock  issued  by  the 
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payee  to  the  maker,  this  correspondence  in 
the  absence  of  all  contrary  proof,  is  suflScient 
to  authorize  a  jnry  to  find  that  the  sale  of 
the  stock  by  the  payee  to  the  maker  was  the 
consideration  of  the  note  Barringer  v.  Ne&- 
hit,  1  S.  &  M.  22, 

353.  Same.  Where  an  attempt  is  made  to 
prove  the  failure  of  consideration  of  a  bill  of 
exchan;ie  dated  7th  December,  18i0,  for  $90^ 
a  deposition  of  a  witness  taken  to  impeach  it, 
which  speaks  of  a  bill  as  having  been  drawn 
in  the  fall  or.winter  of  1840,  between  the  sam*' 
parties,  and  for  the  same  sum,  but  gives  no 
precise  date,  does  not  sufficiently  identify  that 
bill  with  the  one  sued  on.  a«  to  mako  his  evi- 
cence  competent ;  Heavenn  v.  Donnell,  7  S. 
&M.  244. 

354.  Identity  of  money,  in  action  against 
depositary.  Where  the  issue  to  be  tried  is 
whether  the  defendant  received  the  money 
deposited  with  his  clerk  by  the  plaintiff,  and 
it  is  shown  on  behalf  of  plaintiff  that  a  parcel 
of  money,  about  equal  in  amount  to  the  sum 
deposited,  was  found  by  the  defendant  in  his 
safe,  about  the  time  the  deposit  was  made, 
and  that  he  did  not  then  claim  it  as  his  own ; 
it  is  not  necessary  for  the  plaintiff  to  prove 
further  the  identity  of  the  particular  coins 
and  bank  bills  thus  found  with  those  deposi- 
ted by  him.  It  is  sufficient  if  he  prove  to  the 
satisfaction  of  the  jury,  that  the  money  so 
found  belonjred  to  him;  Dougherty  v.  Van- 
dcrpool,  6  (i.  165. 

355.  Proof  of  malice  in  tortious  taking. 
The  institution  and  subscqueut  dismissal  by 
the  defendant,  of  a  suit  to  recover  a  slave,  is 
no  evidence  that  his  prior  tortious  taking  of 
the  slave  was  malicious ;  Williams  v.  Ne\o- 
berry,  3  G.  256. 

356.  Proof  of  citizenfihip.  Proof  that  a 
free  white  person  has  been  residing  in  this 
State  and  keeping  house  for  twelve  months, 
is  sufficient  to  show  that  he  is  a  citizen  of  the 
State,  in  the  absence  of  all  proof  tending  to 
show  that  he  was  a  transient  person  or  a 
mere  sojourner;  Trotter  v.  Dohbs,  9  G.  198. 

357.  Proof  that  a  person  is  white.  In  1859, 
proof  that  a  party  to  a  suit,  married  in  the 
State,  and  kept  a  boarding-house  and  hired 
slaves,  was  sufficient  in  the  absence  of  all 
proof  to  the  contrary,  to  show  that  he  was  a 
free  white  person ;  Jb. 

358.  Proof  of  physician*s  account.  A 
plaintiff  suing  on  an  account  for  medical  ser- 
vices, must  prove  it  to  the  satisfaction  of  the 
jury;  ind  it  will  be  error  to  charge  the  jury 
that  they  have  a  right  to  infer  that  the  ac- 
count is  correct,  if  most  of  the  items  have  been 
proven.  The  plaintiff  must  prove  his  account 
either  by  direct  and  positive  evidence,  or  that 
he  kept  correct  books,  and  that  the  account 
sued  on  is  correctly  transcribed ;  Moore  v. 
Joycej  1  0.  584 ;  S.  P.,  Simmons  v.  Means,  8 
S.  &  M.  397  ;  Razlip  v.  Leggtt,  6  S.  &  M. 
326.  Nor  is  it  sufficient  to  establish  such  an 
account,  to  prove  that  the  plaintiff  was  seen 
going  and  returning  from  the  defendant's 
house,  with  the  superadded  proof,  that  the 
items  of  charges  were  reasonable  and  custom- 
ary.   The  additional  evidence  of  the  correct- 


ness of  plaintiff's  account  is  also  required; 
Simmons  v.  Means,  supra.  But  as  to  evi- 
dence of  copies  of  his  books,  see  an^e,  45,  46. 
3r>9.  Same,  A  physician  sued  on  an  open  ac- 
count, for  medical  services  rendered  defend- 
ant's intestate,  from  1836  to  1842,  amounting 
to  $140.  He  proved  by  a  witness,  who  wag 
intestate's  regular  physician,  that  witness  had 
seen  plaintiff  in  attendance  at  intestate's  house 
on  two  or  three  occasions ;  that  plaintiff  had 
been  called  by  intestate  in  consultation  two 
or  three  times  with  witness;  that  he  knew 
nothing  of  the  particular  items;  that  intestate 
and  plaintiff  were  intimate  friends,  and  that 
intestate  had  told  witness  that  plaintiff  was 
his  family  physician  in  witness*  absence;  that 
intestate's  family  and  slaves  numbered  over 
one  hundred  persons,  and  that  the  fees  charged 
were  regular  prices :  Held,  that  this  was  in- 
sufficient to  sustain  a  verdict  for  the  account; 
ffazlip  v.  Leggett,  6  S.  &  M.  326.'  In  this 
case  It  was  also  said,  that  the  proof  that  he 
kept  correct  books,  and  the  account  sued  on 
was  a  correct  copy,  would  have  strengthened 
the  evidence. 

360.  Efect  of  negative  testimony.  The  tes- 
timony of  a  witness  (who  was  present  and 
near  enough  to  hear  all  that  was  said  by  the 
deceased)  to  the  effect  that  he  did  not  hear 
certain  words  evincing  a  desire  to  make  a 
nuncupative  will,  the  speaking  of  which  by 
deceased  was  testified  to  by  another  witness, 
who  was  also  present ;  and  further,  that  he 
was  sure  that  no  such  words  were  spokeo, 
being  negative  in  its  character,  is  not  enti- 
tled to  the  same  weight  as  the  positive  testi- 
mony of  the  other  witness ;  yet  its  legiti- 
mate effect  is  to  leave  in  doubt  the  existence 
of  the  animus  testandi,  clear  and  indisputable 
evidence  of  which  is  essential  to  the  estab- 
lishment of  a  nuncupative  will;  Lucas  v. 
Goff,  4  G.  629. 

As  to  sufficiency  of  proof  in  case  of  Fraud, 
Wills,  &c.,  see  those  titles. 

Zm.  Subsoribing  Witness. 

361.  Subscribing  witness  becoming  income 
petent.  Where  a  subscribing  witness  has^ 
since  his  attestation,  become  incompetent, 
his  handwriting  may  be  proven;  Tinnin  v. 
Price,  2  G.  422. 

362.  Dispensed  with  from  lapse  of  time. 
A  deed  thirty  years  old  may  be  established 
by  proof  of  the  handwriting  of  a  subscribing 
witness,  without  showing  his  death  or  absence 
from  the  State ;  Nixon  v.  Porter^  5  G.  697. 
See  ante,  59,  60. 

363.  Mu^t  be  produced,  and  when  he  may 
be  omitted.  Where  there  is  a  subscribing 
witness,  he  must  be  produced,,  or  his  absence 
satisfactorily  accounted  tor.;  as  by  proving 
that  he  is  dead,  cannot  be  found,  or  has  gone 
beyond  the  jurisdiction  of  the  court;  and 

Sroof  that  he  had  absconded,  was  reported 
ead,  and  had  not  afterwards  been  heard 
from,  is  sufficient  to  account  for  his  absence. 
When  his  absence  has  been  acconnted  for, 
the  instrument  may  be  proven  by  proof  of 
the  handwriting  of  the  subscribing  witness; 
or  by  proof  of  acknowledgment  of  the  obligor 
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or  maker  that  he  owed  the  debt  or  executed 
the  deed,  and  also  by  proof  of  the  handwrit- 
ing of  the  obligor  or  maker ;  Downs  v.  Doions^ 
2  H.  915;  Chaplain  v.  Briscoe,  11  S.  &  M. 
372. 
See  Dbed,  33. 

364.  One  sufficient.  Only  one  subscribing 
witness  to  a  deed  is  necessary,  and  if  there  be 
more  than  one,  proof  by  one  alone  is  suffi- 
cient ;  Shirley  v.  Feame,  4  G.  653. 

365.  Who  %s  a  subscribing  vritness.  Where 
the  names  of  persons  not  parties  to  nor  inter- 
ested in  a  deed,  are  found  subscribed  to  it  at 
the  place  where  subscribing  witnesses  usually 
sign  their  names,  they  will  be  considered  as 
sabscribing  witnesses,  though  that  fact  does 
not  appear  otherwise  than  from  the  fact  that 
their  names  are  subscribed  in  the  proper 
place  for  subscribing  witnesses ;  Chaplain  v. 
Briscoe,  11  S.  A  M.  372. 

See  Will,  37  to  45. 

ZIV.  Hisoelianeoxis. 

366.  Proof  of  jurisdictional  fads.  The 
answer  of  a  person  who  has  been  appointed 
guardian  of  a  minor  in  one  county,  to  a  petition 
for  the  appointment  of  a  guardian  in  another 
county,  for  the  same  minor,  though  it  recites 
the  jurisdictional  facts  necessary  to  justify 
the  appointment  of  the  petitioner,  is  not  evi- 
dence of  the  existence  of  those  facts ;  other 
proof  is  necessary  to  show  that  the  court  had 
jurisdiction;  Farrer  v.  Clark,  7  0.  195. 

See  Jddoment,  7  to  12.  Probate  Court, 
46a  to  47. 

367.  Endorsement  of  credit  on  a  note. 
This  endorsement  on  a  note,  dated  5th  July, 
1852,  viz.  **  Six  months'  further  time  is  given  on 
the  within  note,  and  interest  paid  to  January 
3d,  1853,"  and  signed  by  the  holder,  is  evi- 
dence of  an  agreement  with  the  prhicipal  for 
delay,  and  of  prepayment  of  interest  as  a 
consideration  therefor,  and  will  release  the 
surety ;  Duhuisson  v.  Folkes.  1  G.  432. 

368.  Same  :  Effect  of  endorsement.  The 
plaintiff  read  the  note  sued  on  to  the  jury, 
and  an  endorsement  of  a  credit  thereon,  in 
the  following  words  :  *'  Received  on  this  note 
$1236,  it  being  the  proceeds  of  forty  bales  of 
cotton,  shipped  to  Liverpool  on  account 
thereof."  The  defendant  ihen  offered  to 
prove  *"the  value  at  Tchula  and  Yazoo  city, 
of  the  forty  bales  of  cotton  mentioned  in  tlie 
plea  as  delivered  to  the  plaintiff,  and  that  the 
same  was  much  more  at  these  points  than  the 
sum  credited  on  the  note.  The  court  below 
rejected  this  evidence:  Held,  that  this  was 
error,  as  no  special  contract  in  regard  to  the 
cotton  was  proven ;  Phillips  v.  Com'l  Bank 
<f  Manchesttfr,  1  S.  &  M.  636. 

369.  Affidavit :  Form  of.  Every  affidavit 
taken  in  the  progress  of  a  suit,  must  bear  on 
its  face  the  title  of  the  suit,  and  show  the 
proceedings  to  which  it  is  intended  to  apply; 
Saunders  v.  Erunn,  2  H.  732. 

370.  Judge  must  be  sworn.  If  a  judge 
know  facts,  material  to  the  issue  before  him, 
be  cannot  give  judgment  on  his  private  knowl- 
edp^e;  he  must  like  a  juror,  be  sworn  to  give 
evidence,  so  that  the  privilege  of  cross-exam- 


ination may  be  allowed ;  Smith  v.  Moore,  3 
H.  40. 

371.  Value  of  slave  infen^ed  when  not 
moven.  Where  a  slave  is  proven  to  have 
been  sold  by  plaintiff  to  defendant,  and  there 
is  no  proof  of  the  price  agreed  on,  and  no 
proof  of  the  value  of  the  slave,  the  sale  itself 
is  a  presumption  of  value,  and  the  jury  ought 
to  find  the  average  value  of  such  property 
at  the  time  of  the  sale ;  Lewis  v.  Farrtsh,  1 
H.  547. 

372.  Proof  of  handwriting.  If  a  witness 
has  received  letters  on  subjects  of  business, 
which  can  be  proven  to  have  been  written 
by  a  particular  person,  or  has  received  let- 
ters of  such  a  nature,  that  it  is  probable  they 
were  written  by  the  hand  from  which  they 
profess  to  come,  he  may  be  permitted  to 
speak  of  that  pjerson's  handwriting.  So,  when 
a  letter  is  written  and  signed  in  the  name  of 
the  president  of  an  express  company,  on  the 
business  of  the  company,  and  to  a  person  in- 
terested therein,  and  the  letter  state  that  a 
certain  agent  of  the  company  will  be  sent  to 
a  particular  place,  at  a  particular  time,  to. 
attend  to  the  business  of  the  company,  and 
that  this  agent  will  report  to  the  person  to 
whom  the  letter  is  addressed,  the  arriving  of 
such  agent  at  the  time  and  place  designated 
in  the  letter,  and  his  repoiting  to  the  person 
to  whom  it  was  addressed,  is  evidence  that 
such  letter  was  written  by  the  president  of  the 
company;  Southern  Express  Co.  v.  Tliornton, 
41  M,  216. 

373.  Same :  By  expert  The  opinions  of  an 
expert  are,  though  he  be  unacquainted  with 
the  handwriting  of  the  party,  competent  evi- 
dence as  to  the  genuineness  of  writing  al- 
leged to  be  his  ;  but  such  evidence  is  intrin- 
sically weak,  and  should  be  weighed  with 
caution;  Moye  y.  Herndon,  1  G.  110.    , 

374.  Character  of  plaintiff  in  an  action  of 
slander.  In  an  action  of  slander,  evidence  of 
the  general  character  alone  of  the  plaintiff  is 
admissible,  and  evidence  of  particular  rumors 
against  the  plaintiff,  circulating  among  a  mi- 
nority of  his  neighbors,  is  inadmissible.  This 
proof  of  character  must  be  made  by  inquiries 
as  to  the  general  reputation  of  the  party, 
where  he  is  best  known,  and  as  to  what  is 
generally  said  of  him  by  those  among  whom 
he  dwells,  and  with  whom  he  is  conversant; 
and  ordinarily  the  witness  ought  to  come' 
from  the  neighborhood  of  the  party,  whose 
character  is  under  investigation;  Pmoers  v, 
Presgroves,  9  G.  227. 

375.  Same  :  Province  of  court  in  such 
cases.  The  court  will  not,  unless  under  pe- 
culiar circumstances,  undertake  to  determine 
by  a  preliminary  examination,  whether  a  wit- 
ness to  character  has  sufficient  knowledge  to 
enable  him  to  testify,  and  hence,  what  is  the 
neighborhood  of  the  party  whose  character 
is  the  subject  of  inquiry,  whether  it  be  cir- 
cumscribed or  extended,  and  what  weight  is 
to  be  given  to  the  witnesses,  living  neur  or 
remote,  and  the  sufficiency  of  their  knowledge 
of  his  character,  are  matters  to  be  consid- 
ered and  determined  by  the  jury  ;  lb. 

376.  Time  of  acquisition  of  witness'  knowl- 
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edge,  A  witness  may  be  examined  in  im- 
peachment of  the  character  of  another  wit- 
ness, on  a  trial  for  murder,  though  he  never 
heard  it  assailed  until  after  the  homicide  was 
committed  ;  Mask's  Case,  1  G.  77. 

377.  Declarations  of  a  slave  as  to  his  dis- 
ease. The  declaration  made  to  his  master 
by  a  slave  whilst  he  was  laboring  under  a 
disease,  ''that  he  was  sick  and  had  a  pain  in 
his  chest,"  is  admissible  in  evidence  in  a  suit 
by  the  master  against  the  person  selling  him 
the  slave,  with  warranty  of  soundness.  Such 
declarations  are  not  hearsay  evidence,  but 
are  verbal  acts,  indicating  the  nature  and 
character  of  the  disease  under  which  the 
slave  is  laboring,  and  being  made  to  the  mas- 
ter, who  is  interested  in  the  welfare  of  the 
slave,  they  are  presumed  to  be  honest,  and 
though  not  conclusive,  are  yet  admissible  as 
evidence,  and  entitled  to  such  weight  as  the 
nature  of  the  case,  and  all  the  circumstances, 
show  them  entitled  to ;  Fondren  v.  Durfte, 
10  <i.  324. 

378.  Slander :  Withdrawal  of  plea  of  jus- 
tification.  When  a  plea  of  justitication  has 
been  pleaded  to  an  action  of  slander  and  with- 
drawn, it  is  no  longer  a  part  of  the  proceed- 
ings, and  is  not  admissible  in  evidence  before 
tlie  jury ;  Gilmore  v.  Borders,  2  H.  824. 

379.  Boundary  proven  hy  reputation. 
Proof  of  a  private  boundary  may  be  made  by 
reputation  ;  but  the  proof  must  show  the 
line  with  reasonable  certainty ;  Nixon  v. 
Porter,  5  G.  697. 

380.  Latitude  allowed  in  cases  of  fraud. 
In  issues  involving  the  question  of  fraudulent 
intent  in  the  conveyance  of  property,  it  is 
frequently  necessary  to  consider  collateral 
matters  not  involved  in  the  issue  ;  and  the 
connection  in  business,  and  the  relationship 
of  the  parties,  become  important;  and  hence, 
it  may  be  shown  that  the  grantor  and  grantee 
were  partners  in  the  property  conveyed ; 
Strong  v.  Hines,  6  G.  201. 

For  proof  generally  in  cases  of  this  sort, 
see  Fraudui.kkt  Assignmrnt. 

381.  Evidence  of  ivecdth  of  defendant  in 
trespass.  In  an  action  for  an  assault  and 
battery,  it  is  competent  to  introduce  evidence 
showing  the  wealth  of  the  defendant,  for  in 
assessing  damages,  the  jury  may  go  farther 
than  allowing  mere  compensation  for  the 
injury,  and  may  give  an  additional  sum,  by 
way  of  punishment,  to  the  defendant  for  his 
wrongful  act.  to  operate  as  example  and  to 
deter  others  from  acts  of  violence  and  oppres- 
sion ;  and  this  cannot  be  done  so  as  to  operate 
as  a  proper  punishment  to  defendant,  unless  his 
pecuniary  condition  be  proven ;  for  what  would 
be  a  proper  punishment  to  a  poor  man, 
would  be  trivial  to  a  rich  one.  -And  when 
there  are  several  joint  defendants  and  some 
are  poor,  they  cannot  compiain  that  the  dam- 
ages are  increased  by  the  wealth  of  a  co- 
defendant;  since  the  rule  in  such  cases  is  that 
all  the  defendants  are  liable,  for  all  the  dam- 
ages which  may  be  lawfully  assessed  against 
any  one  of  them  ;  Bell  v.  Morrison,  5  (J.  6t». 

382.  Evidence  of  pretium  affectionis.  Evi- 
dence of  \\\e  pretium  affectioms- is  not  admis- 


sible to  increase  the  recovery  in  an  action  by 
a  debtor  against  a  sheriff,  for  seizing  under 
execution,  a  slave  exempt  by  law  from  execu- 
tion  ;  Moseley  v.  Anderson,  40  M.  49. 

383.  Proof  of  malice  in  trespass.  Evidence 
to  show  that  a  trespass  was  wanton  and 
malicious,  may  be  introduced  in  order  to 
increase  the  damages ;  Williams  v.  Newberry, 
3  G.  256. 

384.  Proof  of  negligence  against  railway 
for  trespass.    In  an  action  against  a  railway 

company,  by  the  owner  of  a  mule  killed  by 
the  cars  of  the  company,  negligence  on  the 
part  of  the  defendant  must  be  proven,  but 
the  proof  must  be  confined  to  that  trespass ; 
the  plaintiff  cannot  show,  that  at  other  times, 
other  employees  of  the  company,  were  guilty 
of  neerligence  in  running  their  engines ;  Miss. 
Central  R.  R.  Co.  v.  Miller,  40  M.  45. 

385.  Answer  in  ihancery  as  evidence.  An 
answer  in  chancery  to  a  bill  of  discovery  and 
injunction,  filed  pending  an  action  at  law,  is 
not  evidence  in  the  action  at  law,  except 
against  the  party  making  it.  A  party  cannot 
make  evidence  in  favor  of  himself,  either 
written  or  verbal ;  Bien  v.  Weatherspoon,  1 
H.  28. 

386.  Trial  for  rape  :  Introduction  of  record 
of  guardianship  of  prisoner.  On  a  trial  for 
rape,  the  entire  record  of  the  guardianship  of 
the  prisoner  for  his  ward,  the  prosecutrix, 
including  his  accounts,  were  offered  in  evi- 
dence to  show  when  he  was  appointed  guar- 
dian,  and  how  long  he  continued  to  act  as 
such  :  Held,  to  be  legal.  But  C.  J.  Sharkey 
dissented  on  the  ground  that  it  tended  to 
prejudice  the  prisoner,  by  showing  that  he 
had  wasted  the  property  of  the  ward;  he 
holding  that  the  order  of  appointrtent  was 
sufl5cieut  to  show  when  the  guardianship 
commenced,  and  that  from  that  it  would  be 
presumed  that  he  continued  as  such  until  it 
was  shown  that  he  was  removed;  Tumey's 
Case,  8  S.  <k  M.  104. 

387.  Demurrer  to  evidence.  "When  plain- 
tiflPs  evidence  is  wholly  insuflBcient  to  prove 
the  material  allegations  of  his  declaration, 
the  defendant  should  demur  to  the  evidence ; 
N.  0.  J.  ^  G.  N  R.  R.  Co,  V.  Enochs,  42  M. 
603. 

See  Drmurrer  to  Evidence. 

See  Bill  of  Exceptions.  High  Court,  sub- 
division Bill  of  Exceptions. 

^xectth^,  d^  Ban  tort 

See  Executor  and  Administrator,  222, 
228. 

I.  Form  of,  issuance  and  teste z 

II.  Executions  issued  after  the  death  of  the  parties^   i6 

III.  Levy  of  executions .- 

/.  Generally ^  and  levy  on  turetie*  and  en- 
dorsers  , *a 

2.  Hoiv  executions  are  levied 98 

J.  On  what  property  and  interest  a  levy  can 

be  mad* 31 

IV.  Lien  of  executions,  how  lost  and  postponed.....  43^ 
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V.  Satlsfnction  of  executions. 

/.  By  itvy  on ^erxonaity....^ 5* 

2.  Bv  levy  on  realty 55 

•3.   What  kind  0/  currency  may  be  paid  on 

executions 56 

4.  Satis/action^  where  proceeds  qf  sale  mis- 
appropriated   60 

f.  Miscellaneous ^ 63 

VI.  Safes  under  execution. 

/.  Sales  under  junior  judgments 69 

2.  Sales  under  satisfied  judgments 70 

J.  Miscellaneous 72 

VII.  Irregular,  void  and  voidable  executions 8x 

VIII.  Return  of  executions 83 

IX.  Quashal  of  executions 87 

X.  Miscellaneous ....•  91 


L  Form  of,  Issnanoe  and  Teste. 

1.  Must  foUow  judgment.  An  execution 
most  accord  with  the  judgment  on  which  it  is 
foanded ;  a  separate  execution  against  one 
defeudant  cannot  enaanate  from  a  judgment 
against  two  or  more ;  Conn  v.  Ptnder,  1  8. 
k  M.  366. 

2.  Same:  Where  judgment  is  appealed 
from  and  affirmed  as  to  part.  Where  a  judg- 
Dient  has  been  rendered  on  a  forthcoming 
bond,  and  all  the  defendants  but  one  has 
prosecuted  a  writ  of  error  thereto,  and 
that  judgment  is  affirmed  against  the  plain- 
tiffs in  error  and  their  sureties  on  the  writ 
of  error  bond,  an  execution  issued  on  the 
mandate  from  the  High  Court,  should  be 
a^ost  the  plaintiffs  in  error  only  and  their 
sureties,  and  should  not  embrace  the  defen- 
dant to  the  judgment,  who  did  not  join  in  the 
writ  of  error,  for  he  was  no  party  to  the  judg- 
ment in  the  High  Court.  The  plaintiff  would 
be  entitled  to  a  separate  execution  n gainst 
that  defendant;  Morton  v.  Simmons,  2  S.  & 
M.  601. 

3.  How  issued  on  mandate  frum  High 
CouH.  Where  the  High  Court  has  rendered 
a  judgment  on  writ  of  error,  or  appeal,  and 
a  mandate  is  returned  to  the  court  below,  it 
is  the  duty  of  the  clerk  of  the  inferior  court 
to  issue  execution  in  pursuance  of  the  man- 
date so  returned ;  Morton  v.  Simmons,  supra. 
And  that  is  the  proper  mode  of  enforcing  the 
judgment  of  the  High  Court;  Montgomery  y. 
McGimpsey,  7  S.  &  M.  557. 

4.  Must  be  against,  and  in  favor  of  a  party 
to  the  record.  Asa  general  rule  no  execution 
can  ever  issue  in  favor  of  or  against  a  person 
who  is  not  a  party  to  the  judgment  originally, 
nor  has  been  made  so  by  some  subsequent 
proceeding ;  Treadwell  v.  Herndon.  41  M. 
38.  And  if  issued  in  violation  of  this  rule,  it 
will  be  superseded ;  Miller  v.  Eiuing^  8  S  <k 
M.  421. 

5.  Execution  against  administrator  with- 
out revivor.  An  execution  issued  against  an 
administrator,  without  revivor,  and  after  the 
lapse  of  a  year  and  a  day  Irom  the  date  of 
the  jad^ment,  is  irregular,  and  will  be  quashed 
on  motion,  or  on  audita  querela  ;  Hicks  v. 
Murphy,  \S.  66;  S.  P..  Wtt9on  v.  Kirktand, 
]b.  165  ;  HuheH  v.  Williams,  lb.  175. 

6.  Execution  against  administiator  is 
against  personalty  only.  An  execution  can  be 
issof  d  against  an  administrator,  to  be  levied 
(n  the  goods  and  chattels  of  intentate  only; 
It  cannot  be  iutued  against  the  really,  which 


belongs  to  the  heirs  ;   Ireadwdl  v.  Herndon^ 
41  M.  38.    Seepos^,  8. 

7.  Hew  issued  when  judgment  has  been 
revived.  When  a  judgment  has  been  revived 
in  favor  of,  or  against  a  new  party,  the  execu- 
tion should  be  issued  on  the  original  judg- 
ment,  since  the  judgment  of  revivor  is  but  an 
award  of  execution  of  the  former;  Easiin  v. 
Van  Dom,  W.  214. 

8.  Variance :  Execution  against  heirs.  A 
decree  in  chancery  directed  a  sum  of  money 
therein  recovered  of  B.  &  C.  heirs  of  F.  to 
be  levied  of  the  goods  and  chattels,  lands  and 
tenements  of  which  F.  died  possessed.  An 
execution  was  issued  directing  the  levy  of 
the  money  to  be  made  of  the  goods  |ind  chat- 
tels  of  B.  &,  C  ,  or  of  the  goods  and  chattels 
of  which  F.  died  possessed.  A  sale  of  land 
descended  from  F.  was  made  under  the  exe- 
cution and  it  was  purchased  by  the  complain- 
ant: Held,  1st.  That  there  was  a  variance 
between  the  decree  and  the  execution  which 
rendered  the  latter  voidable  but  not  void; 
2d.  That  the  pnrchase  made  by  the  com- 
plainant, though  a  party  to  the  suit,  was  good 
till  set  aside,  and  that  no  person  could  ques- 
tion its  validity  but  the  parties,  and  they  only 
in  a  direct  and  notf  in  a  collateral  proceeding; 
Stark  V.  Gild  art,  4  H.  267. 

9.  Variance.  An  execution  issued  upon  a 
judgment  is  not  properly  a  part  of  the  record 
of  that  judgment,  and  a  variance  between 
that  and  the  judgment  does  not  affect  the 
judgment ;  Stephens  v.  Roby,  5  C.  744. 

10.  Clerical  error.  A  clerical  error  in  an 
execution  does  not  vitiate  it,  and  hence  an 
execution  on  a  judgment  in  favor  of  the 
president  and  directors  of  the  Planters' 
Bank,  issued  in  the  name  of  the  president  and 
directors  of  the  Planters,  omitting  the  word 
"Bank,"  will  be  good;  Barker  v.  Planters' 
Bank,  5  H.  566. 

11.  Tioo  executions  at  same  time.  At 
common  law  two  operative  executions  cannot 
be  predicated  on  the  same  judgment  at  the 
same  time;  McGehee  v.  i/ttnrf?i/,  5  H.  625; 
but  by  the  statute  of  1822  (  H.  &  H.  629  §  2), 
the  plaintiff  may  sue  out  a  second  execution 
at  his  own  costs,  if  the  fiist  be  not  returned 
and  executed;  Jeunings  v.  Dennis,  6  S.  &  M. 
379.  Under  this  statute,  a  levy  and  sale 
under  the  second  execution,  before  the  re*,  urn 
of  the  first  is  legal ;  (McGehee,  v.  Hundly 
supra,  cited  and  explained  to  be  not  inc(  u- 
sisient  with  this)  ;  Alexander  v.  Polk,  10  C 
737.  This  statute  re-enacted  in  Rev.  Code  of 
1857,  p.  526,  art.  269. 

12.  Where  no  execution  issued  for  a  year 
and  a  day.  If  no  execution  be  issued  lor  a 
year  and  a  day  after  the  rendition  of  the 
judgment,  an  execution  issued  afterwards, 
without  revivor  by  scire  facias  will  be  irreg- 
ular and  will  be  quashed ;  Bacon  v  Bed,  5 
C.  469.  But  such  execution  is  voidable  only, 
and  not  void,  and  a  sale  thereunder,  is  good 
(though,  as  in  this  case,  the  plaintiff  be  the 
purchaser ) ;  Mitchell  v.  Evans,  5  H.  548. 

13.  Alias  execution.  Where  a  ft.  fa.  has 
been  sued  out  within  a  year  and  a  day,  and 
is  not  exec  .ted,  a  new  ft.' fa.  may  be  taken 
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out  at  any  time  afterwards,  without  revivor 
by  set.  fa.j  if  the  first  execution  be  returned 
and  filed  and  continuances  regularly  entered. 
And  these  continuances  are  now  presumed  to 
be  entered  without  any  formal  entry  on  the 
roll;  Bank  of  Mississippi  v.  CatletUb  H.  175. 
Alias  executions  may  in  such  cases,  continue 
until  barred  by  the  statute  of  limitation ; 
Ahhey  v.  Comn  Bk  of  N.  (9.,  2  G.  434. 

And  where  property  has  b^en  levied  on  by 
Afi.fa.  and  not  sold,  and  a  vendi.  issues  and 
the  property  cannot  be  found,  or  being  found, 
IK  insufficient,  an  alias  fi.  fa.  may  issue ; 
Locke  v.  Brady ^  1  G.  21.    8ee  post,  97. 

14.  Wien  made  returnable.  All  execu- 
tions must  be  made  returnable  to  the  next 
succeedifig  term  of  the  Circuit  Court  after 
they  are  issued,  unless  they  be  issued  within 
fifteen  days  of  that  term,  and  in  that  event 
they  must  be  made  returnable  to  the  term 
next  succeeding  that.  And  if  an  execution 
be  issued  not  within  these  fifteen  days  and  be 
made  returnable  to  the  second  term  after- 
wards, it  will  be  a. nullity  after  the  first  suc- 
ceeding term,  and  a  sale  under  it  thereafter 
will  be  void,  just  as  if  the  sale  had  been  made 
after  the  return  day  of  the  execution ;  Lehr 
V.  Rogers,  3  8.  &  M.  468.  And  an  execution 
issued  within  fifteen  days  of  the  next  term 
and  made  returnable  to  that  term,  is  abso- 
lutely void,  and  can  have  no  effect  to  stop  the 
running  of  the  statute  of  limitations  ;  Harris 
V.  West,  3  C.  156. 

15.  Execution  without  a  retwn  day.  An 
execution  issued  without  any  return  day  men- 
tioned in  it.  is  not  void,  but  only  voidable ; 
Brown  v.  TJwmaSf  4  C.  335. 

n.  Execntioiis  Issued  after  the  Death  of 
Parties. 

16.  Sale  under  execution  issued  after  de- 
fendant's death.  A  sale  of  personalty  made 
under  an  execution  issued  ana  tested  alter  the 
defendant's  death,  and  without  revivor  of  the 
judgment  again^t  the  administrator,  is  not 
void,  but  only  voidable,  and  cannot  be  at- 
tacked collaterally;  Drake  v.  Collins,  5  H. 
253.  And  so  of  realty;  Smith  v.  Winntonj 
2  H.  601. 

The  execution  is  not  void  but  only  irregu- 
lar and  voidable,  and  until  avoided  it  is 
deemed  and  held  valid ;  and  hence,  a  sale 
under  it,  of  realty  or  personalty,  passes  the 
title.  And  such  a  sale  will  not  be  avoided  or 
set  aside  by  a  court  of  equity,  merely  because 
the  heirs  had  no  notice,  if  it  appear  that  the 
judgment  was  a  valid  claim  against  the  de- 
fenoaut  and  no  injustice  has  been  done  to  the 
heirs ;  Harper  v.  Hill,  6  G.  63.  (Sed  vide 
Cook  V.  Tow 6s.  digested  in  Revivor,  21.)  The 
issuance  of  such  an  execution  is  irregular, 
and  it  makes  no  difference  in  this  respect  that 
a  former  execution  was  issued  before  defend- 
ant's death ;  Davis  v.  Helm,  3  S.  &  M.  17. 
See  Rfaivor,  21. 

17.  Same:  How  avoided.  An  execution 
bearing  teste  after  the  defendant's  death  will 
be  quashed  on  motion,  before  any  sale  has 
been  made  under  it,  but  not  afterwards.   The 


motion  to  quush  should  generally  be  made  by 
the  administrator  of  the  deceased  defendant; 
but  a  party  who  has  purchased  property  from 
the  defendant  or  from  the  administrator  or  at 
sheriff^s  sale,  and  which  is  seized  under  the 
execution,  is  so  far  i«i  privity  with  the  ad- 
ministrator as  to  be  author.zed  to  make  tJie 
motion  to  quash;  Harrington  v.  O'Reilly,  9 
S.  &  M.  216. 

18.  When  tested  before  defendant's  death. 
But  if  the  execution  though  issued  after  the 
defendant's  death,  bear  teste  before  his 
death,  it  will  be  regular  and  valid,  it  being 
considered  as  issued  at  the  date  of  the  teste ; 
Davis  V  Helm.  3  S.  &  M.  17.     ^ee  post,  93. 

19.  Where  one  of  several  defendants  dies 
before  teste.  If  one  of  several  defendants  dies 
before  the  date  of  the  teste  of  an  execution, 
the  execution  must  be  issued  against  all,  bnt 
it  will  be  irregular  to  levy  it  on  the  property 
of  the  deceased  defendant,  but  it  may  be 
levied  on  the  property  of  the  survivors  ;  76. 
See  post,  21. 

20.  Where  defendant  dies  after  issuance  rf 
execution.  \V  here  the  defendant  dies  after 
the  issuance  of  an  execution,  and  before 
levy,  the  execution  may  be  perfected  by  levy 
and  sale,  or  forthcoming  bona,without  revivor ; 
Tlwmpson  v.  Ross,  4  C.  198.   ^e%  post,  80. 

21.  Statute.  By  Rev.  Code  of  1857,  526, 
art.  269,  it  is  provided,  that  *'  if  one  or  more 
of  several  defendants  shall  have  died  before 
the  issuance  of  an  execution,  and  no  revivor 
has  been  had,  the  fact  of  the  death  shall  be 
noted  on  the  writ,  and  the  property  of  the 
survivors  only  shall  in  such  case  be  liable  to 
the  execution."  But  the  failure  to  note  the 
death,  will  not  vitiate  the  execution  as  to  the 
other  defennants.  as  the  object  of  the  notice 
was  to  prevent  the  levy  on  the  deceased  de- 
fendant's property,  a  matter  in  which  the  sur- 

had  no  interest;   Wade  v.  WaM,  41  M. 


vivors 
248. 


III.  Levy  of  Exeontions. 


1.  Generally,  and  Levy  on  Suretietf  and 
Endorsers. 

22.  Indemnity  of  sheriff.  It  is  right  and 
proper,  that  the  plaintiff'  in  execution  have 
the  privilege  of  levying  his  execution  on  all 
property  that  in  good  faith  he  believes  to  be 
subject  to  it,  being  held  liable  in  damages  if 
he  commit  a  trespass,  by  levying  on  the  prop- 
erty of  a  stranger;  and  it  is  also  right  and 
proper  that  he  should  fully  indemnify  the 
officer  whose  assistance  he  invokes,  against 
all  loss  or  damage  he  may  incur  by  executing 
the  process  according  to  the  plaintifi''8  direc- 
tions ;  Fomiqutt  v.  Tegarden,  2  C.  96. 

See  Bond  or  Indemnity. 

23.  Levy :  When  sheriff  hoA  several  exe- 
cutions. If  the  sheriff*  have  several  executions 
in  his  hands  against  the  same  defendant,  the 
levy  of  one  on  the  defendant's  property  is 
not  in  eff*ect  a  levy  of  all ;  Banks  v.  I^Jcatis, 
10  8.  &  M.  35.  And  so  where  there  are  two 
executions  in  the  hands  of  the  sberiff*,  and  he 
returns  on  one  that  he  has  levied  it  on  cer- 
tain personalty,  which  he  has  sold,  and  that 
the  money  is  claimed  by  the  plaintiflT  in  the 
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other,  and  that  be  brings  it  into  court ;  and 
on  the  other  execu*ion,  as  to  that  property, 
ihe  sheriff  returns  **  Levied"  (on  that  prop- 
eity,  naming:  it),  **  under  an  execution"  mam- 
insr  the  other  execution),  "  advertisea  and 
sold  the  same,  ♦  *  *  Money  claimed  by 
piaintiff  in  this  execution,  and  brought  into 
coort  to  be  applied:"  Held,  there  was  no 
levy  of  the  last  execution  on  the  property ; 
Bibh  V.  Jones,  7  H.  397. 

24.  Levy  on  sureties  and  endorsers.  The 
Act  of  ^,837  (H.  &  H.,  595)  requires  an  affi- 
davit stating  the  want  of  property  by  the 
principal  debtor  in  the  judgment,  before  the 

fjroperty  of  the  surety  or  endorser  can  be 
evied  on  ;  but  it  does  not  require  a  similar  affi- 
davit as  to  the  insolvency  of  the  first  endorser 
before  the  second  endorser's  property  is  levied 
on,  but  the  statute  requires  the  sheriff  to  pro- 
ceed against  the  endorsers  in  the  order  in 
which  they  are  liable,  and  being  directorv  to 
the  sheriff,  it  will  be  presumed  that  he  did  his 
duty  in  exhausting  a  prior  endorser  before  he 
proceeded  against  a  subsequent  one,  unless 
the  contrary  appear ;  Hamblin  v.  Foster,  4 
S.  &  M.  139. 

This  statute  re-enacted  in  Ilev.  Code  of 
1857,  p.  357,  art  16,  and  p.  363,  art.  5. 

24a.  When  affidavit  filed.  Bat  the  affida- 
vit will  be  filed  in  due  time,  if  it  be  made  be- 
fore the  levy  and  left  with  the  sheriff,  who, 
after  the  sale  filed  it  with  the  papers  in  the 
caose  ;  Doe  v.  Pritchard,  11  8.  &  M.  3*^7. 

25.  Same.  When  the  fact  of  the  surety- 
ship of  one  of  the  defendants  does  not  appear 
on  the  record,  the  sheriff  may  levy  his  execu- 
tion on  the  surety's  estate  without  an  affidavit 
of  the  insolvency  of  the  principal,  unless  the 
surety  first  make  and  file  an  affidavit  of  his 
suretyship ;    Work  v.  Harper,  2  G.  107. 

26.  Same:  Who  can  make  objection.  It 
cannot  be  obiected.  by  a  mere  stranger  not 
claiming  under  the  surety,  but  adversely 
to  him.  that  the  surety's  land  was  levied  on 
and  sold  without  an  affidavit  of  the  insolvency 
of  the  principal,  as  required  by  the  Act  of 
1837  ;  Hi/man  v.  Staman,  4  G.  185, 

26a.  Surety's  right  to  compel  exhaustion  of 
a  principal.  It  is  not  a  matter  of  discre- 
tion with  the  sheriff  when  he  has  an  execution 
in  his  hands  against  principal  and  surety, 
whether  he  wil  exhaust  the  property  of  the 
principal  before  proceeding  against  the  sure- 
ty ;  the  statute  is  imperative,  and  if  he  refuses 
so  to  act,  he  may  be  compelled  to  do  so  by 
petition  from  the  surety  to  the  judge,  and  a 
supersedeas  of  the  execution  as  to  him,  upon 
m  showing  that  the  principal  has  sufficient 
J  roperty  to  satisfy  tne  execution ;  Moss  v. 
Agricultural  Bank.  4  8.  &  M.  726. 

27.  Same :  Bill  by  endorser  to  restrain  levy 
on  Jus  property.  A  bill  by  an  endorser  to  re- 
straio  a  levy  on  his  property,  upon  the  ground 
that  the  principal  debtor  has  sufficient  prop- 
erty out  of  which  to  satisfy  the  judgment, 
flhoald  designate  the  property  so  owned  by 
the  principal  so  clearly  as  to  enable  the 
gberiff  to  make  the  levy.  A  description  of 
land  aa  **  lying  in  Townships  22  and  23,  range 
7  west,  on  the  bank  of  Bogue  Phalia,  in  Wash- 
17 


ington  county,"  is  not  sufficiently  certain  and 
specific  in  such  a  case ;  Gibson  v.  Hughes,  6 
H.  315. 

See  further  on  this  subject,  Principal  and 
Surety,  41  to  46. 

For  remedy  for  excessive  levy,  see  post,  96. 

8.  How  the  Levy  is  Made. 

28.  Levy  on  personalty.  To  make  a  valid 
levy  of  an  execution  on  personalty,  the  prop- 
erty must  be  taken  into  possession  by  the 
officer.  Hence,  if  a  sheriff  having  an  execu- 
tion, go  to  the  defendant's  gin-house  and  see  a 
quantity  of  cotton  there,  supposed  to  be 
about  75  bales,  and  is  told  by  tne  defendant 
that  he  has  75  other  bales  at  a  warehouse, 
but  the  sheriff  take  neither  lot  in  possession, 
vet  return  the  execution  **  levied  on  150 
bales  of  cotton,"  the  levy  will  be  bad ; 
Banks  Y.  Evans,  10  S.  &  M.  35.  And  if  an 
attachment  be  levied  on  personalty  without 
taking  it  into  posessioo,  the  levy  will  be  void, 
and  the  judgment  also  void  as  to  that  prop- 
erty;  Gates  V.  Flint,  10  G.  365. 

29.  Same.  On  the  trial  of  a  motion  against  a 
sheriff  for  a  failure  to  make  a  return  of  a 
levy  on  six  bales  of  cotton,  ginned,  but  not 
packed,  it  was  proven  by  a  witness  that  the 
deputy  sheriff,  whilst  executing  the  attach- 
ment, called  his  attention  to  some  ginned  cot- 
ton in  the  pick-room  of  defendant,  and  asked 
the  amount  of  it,  and  on  receiving  a  reply, 
made  a  note  of  it  on  paper,  and  that  this  cot- 
ton was  sabsequently  removed  by  another 
deputy  sheriff,  and  sold  as  perishable  prop- 
erly :  Held,  this  was  sufficient  to  show  the 
levy,  and  the  sheriff's  failure  to  return  it  was 
a  false  return;  Garrett  v.  Hamblin,  11  S.  & 
M.  219. 

30.  Levy  on  realty.  There  is  no  particu- 
lar manner  prescribed  by  law  in  whicn  a  levy 
of  an  execution  on  land  shall  be  made.  The 
sheriff  does  not,  as  in  case  of  a  levy  on  per- 
sonally, take  the  property  in  possession,  and 
it  seems  that  all  that  is  necessary  to  consti- 
tute a  valid  levy  on  land,  is  that  the  sheriff 
should  manifest,  by  some  overt  act,  his  inten- 
tion to  levv  or  raise  the  money  out  of  the 
land,  and  his  advertisement  of  the  land  for 
sale  under  the  execution,  is  such  overt  act. 
At  ail  events,  it  is  evidence  from  which  a 
levy  will  be  presumed,  when  a  sale  has  been 
made  and  a  deed  executed  to  the  purchaser ; 
Hamblen  v.  Hamblen,  4  G.  455. 

8.   On  what  Property  and  Intereiti  a  Lery 
ean  be  Made. 

31.  Equity  of  redemption:  Interest  of 
mortgagor,  and  grantor  in  deed  in  trust. 
Equities  and  rights  to  redeem  are  not  subject 
to  execution  at  common  law,  and  hence  the 
right  of  a  mortgagor  in  personalty,  after  con- 
dition broken,  and  of  the  grantor  in  a  deed 
in  trust,  are  not  subject  to  sale  under  execu- 
tion against  the  mortgagor  or  grantor; 
ThomhiU  v.  Gilmer,  4  8.  &  M.  153.  The 
rule  is  the  same,  whethec. realty  or  personalty 
be  the  subject  of  th^  mortgage ;  Wolfe  v. 
Do^oell,  13  8.  A  M.  103.  And  the  interest  of 
the  mortgagor  before  condition  broken,  is 
equally  exempt  from  seizure  under  ezecn- 
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tion ;  Wolfe  v.  DoweUy  supra ;  Boarman  v. 
Catlett,  KJ  S.  A  M.  149 ;  Henry  v.  h\iUerlon, 
13  S.  &  M.  631 ;  Cantzon  v.  Dorr,  5  C.  245  ; 
Baldwin  v.  Jenkins,  1  C.  206  ;  Prexoett  v. 
Dohhs,  13  S.  &  M.  431 ;  Marlow  v.  Johnson, 
2  G.  128  And  it  makes  no  diflference  in  this 
respect  that  the  judgment  is  founded  on  the 
mortgage  debt ;  nor  will  the  fact,  in  a  case 
free  from  fraud,  that  the  property  was  sold 
under  such  judgment,  at  the  instance  of  the 
mortgagor,  be  any  bar  to  his  right  to  for- 
close ;  Goodwin  v.  Anderson,  5  S.  &  M.  730 ; 
Baldwin  v.  Jtnkins,  supra.  But  if  the  mort- 
gage debt  has  been  fully  paid  and  extin- 
guished, then,  though  there  has  been  no  re- 
conveyance or  entry  of  satisfaction  on  the 
record,  the  mortgagor  having  a  complete 
equity,  his  interest  is  liable  to  execution  ; 
Wolfe  V.  Dowdl  13  S.  &  M.  103;  Boarman 
V.  Catlett,  lb.  149 ;  Henry  v.  Fulkrton,  lb. 
631.  And  it  is  incumbent  on  th.-  purchaser 
at  such  sheriff's  sale,  to  show  payment  of  the 
mortgage;  Henry  v.  Fvlton,  supra;  S.  P., 
Harman  V,  James,  7  S.  &  M.  111.  And  a 
levy  on  an  equity  of  redemption  in  personalty, 
should  be  set  aside  on  motion  in  the  court 
from  which  the  execution  emanated ;  Cornel 
Bk  of  Manchester  v.  Waters,  10  S.  &  M.  559. 
(Contra,  Hunter  v.  Hunter,  W.  194,  overruled 
by  the  above  cases.)  But  under  the  statute 
allowing  any  limitea  interest  of  the  tenant  in 
goods  on  the  demised  premises  to  be  dis- 
trained, the  mortgagor's  interest  may  be  at- 
tached for  rent ;  Prewilt  v.  Dohhs.  supra. 

See  Mortgage,  70a.  Sed  vide  Trusts  and 
Trusters,  44  to  46,  as  to  the  rule  under  Rev. 
Code  of  1857. 

32.  Same :  Interest  of  vend^^e  having  a  title 
bond  only.  For  the  same  reason  the  interest 
of  a  vendee  having  a  title  bond  only  in  land, 
U  not  subject  to  sale  under  execution  when 
any  part  of  the  purchase  money  remains  un- 
paid ;  Goodwin  v.  Anderson,  5  8.  &  M.  730 ; 
Harmon  v.  James,  7  S.  &  M.  Ill ;  Delafield 
V.  Anderson,  lb.  630.  But  if  he  has  paid  all 
the  purchase  money,  the  land  is  liable,  the 
vendee  having  a  complete  equity;  Thompson 
V.  Wheatley,  5  S.  &  M.  499  ;  Moody  v.  Farr, 
6  S.  &  M.  100.    See  Mortoaob.  7.  et  seq. 

32a.  Same :  The  remedy  in  such  casts.  The 
remedy  in  such  cases  is  for  the  judgment 
creditor  to  file  a  bill  against  the  mortgagor 
and  mortgagee,  to  compel  a  settlement  be- 
tween them,  and  for  a  sale  of  the  property  to 
pay  the  mortgage  debt,  and  the  application 
of  the  surplus  to  the  judgment;  Wright  v. 
Henderson^  7  H.  539  ;  Hopkins  v.  Carey,  1  C. 
54. 

326.  Grantor  may  sell  e<iuity  of  redemption, 
exempt  from  judgrnent  lien,  A  deed  intrust 
was  executed,  conveying  a  slave  as  security 
for  a  debt ;  after  this,  judgment  was  rendered 
against  the  grantor,  and  he  then  conveyed  the 
slave  by  another  deed  in  trust :  Held,  that  the 
right  under  the  second  deed  was  superior  to 
the  judgment  as  it  was  no  lien  on  the  equity  of 
redemption  ;  Hoskins  v.  Johnson,  2  G.  128. 

32c.  When  interest  of  mortgagor  may  be 
levied  on.  If,  however,  the  mortgage  be  exe- 
cuted on  land  to  secure  a  contingent  prospect- 


ive liability  of  the  mortgagor,  which  may 
never  become  absolute,  and  reserve  the  right 
of  possession  and  enjoyment  of  the  premises 
in  the  mortgagor,  until  default  be  made  in  the 
payment  of  the  liability,  the  interest  of  the 
mortgagor  may  be  seized  and  sold  under  exe- 
cution, and  the  title  thus  conveyed  will  be 
^ood  except  as  against  the  mortgagee ;  Hunt- 
tngton  v.  Cotton,  2  G.  253. 

33.  Perfect  **quity  may  be  sold,  but  imper- 
fect cannot.  An  equitable  title  to  land,  which 

is  not  complete  and  perfect,  and  especially 
an  imperfect  equity  of  a  complicated  charac- 
ter, cannot  be  sold  under  execution  at  law. 
The  creditor  must  resort  to  chancery  in  order 
to  reach  such  an  equity.  It  is  only  when  the 
debtor  has  a  perfect  equitable  title,  and  the 
dry,  naked  legal  title  is  outstanding  in  a  trus- 
tee, that  his  interest  is  subject  to  execution 
(citing  Thompson  v.  Wheatley,  5  8.  &  M. 
499 ;  Goodwin  v.  Anderson,  lb.  730) ;  Hop- 
kins V.  Carey,  I  C.  54. 

33a.  Interest  held  und-r  certificate  of  entry. 
The  interest  of  a  purchaser  of  land  from  the 
United  States,  who  has  only  a  certificate  of 
entry  and  before  any  patent  issues  to  him,  is 
liable  to  seisure  and  sale  under  execution 
against  him  ;  Huntingdon  v.  Grantland.  4  G. 
453 ;  Martin  v.  Nash,  2  G.  324  ;  Lindsey  v. 
Henderson,  5  C.  5(»2. 

34.  Same :  Statute  H,  C,  610,  ?  29.  By  the 
statute  (bi.  G.  610,  i  29)  it  is  provided  that 
"  estates  of  every  kind  bolden  or  possessed  in 
trust,  shall  be  subject  to  like  debts  and 
charges  of  the  person  to  whose  use,  or  to 
whose  benefit,  they  are,  or  shall  be  respectively 
holden  or  possessed,  as  they  would  have  been 
subject  to  if  those  persons  had  owned  the 
like  interest  in  the  thing  holden  or  possessed, 
as  they  own  or  shall  own  in  the  uses  or  trusts 
thereof."  But  the  statute  does  not  authorize 
the  levy  of  an  execution  on  a  trust  estate  for 
the  debts  of  the  cestui  que  trust,  except  only 
in  cases  where  the  cestui  que  trust  is  the  owner 
of  the  whole  beneficial  interest,  with  only  a 
naked  legal  title  outstanding  in  a  trustee 
(citing  Boarman  v.  Cutlett,  13  S.  &  M, 
149 ;  Wolfe  v.  DoweU,  lb.  103) ;  Presley  v. 
Rodgers,  2  C.  520. 

35.  Same:  Case  in  judgment.  A  slave 
was  conveyed  to  trusteed  for  the  separate  use 
of  the  wife  during  her  life ;  and  after  her  death., 
remainder  to  her  children :  Held,  that  the 
wife's  estate,  after  the  death  of  her  husband, 
was  a  mere  equity,  and  not  liable  to  be  seized 
under  an  execution  at  law  against  her,  as 
the  whole  beneficial  interest  was  not  io  her, 
but  her  rights  were  mingled  with  the  rights 
of  the  remainderman  ;  Jb. 

36.  Same:  Another  instance.  Property 
given  to  a  widow,  but  clothed  with  a  trust  for 
the  support  and  education  of  the  teslat-or*a 
children,  is  not  liable  to  be  sold  under  execu- 
tion for  the  widow's  debts,  until  the  full  exe- 
cution of  her  trust.  Whether  it  would  then  be 
liable:  Quaere f  Lucas  v.  Lockhart,  10  i6.  Jt 
M.  466. 

37.  May  be  levied  on  a  legacy.  An  execu- 
tion against  an  executor  may  be  levied  on 
personalty  bequeathed    to  a  legatee,    even 
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after  its  delivery  by  the  executor  to  the 
le^TAtee,  and  also  after  the  legatee's  death; 
(Turner  V,  Chambers,  10  S.  &  M.  308,  which 
held,  that  the  only  remedy  of  the  creditor 
in  sach  case,  was  a  bill  against  the  legatee  to 
refund,  overruled  ;  and  Brooks  v.  Lewis.  1  H. 
207,  and  Vanhouten  v.  Retlli/,6S.  &  M.  440, 
which  held  that  an  execntion  against  an  ad- 
ministrator might  be  levied  on  the  share  of 
a  distributee  after  distribution;  and  that, 
it  might  be  levied  all  on  one  share,  confirmed ;) 
Smith  V.  The  State,  13  S.  &  M.  140. 

38.  Interest  of  distrtbutee  not  liable  till 
distribution.  A  judgment  creditor  of  a  dis- 
tributee cannot  levy  his  execution  upon  a 
portion  of  the  undistributed  personalty  of 
the  estate,  although  the  interest  of  the  debtor 
in  the  estate  is  of  greater  valne  than  the 
property  seized;  Hancock  v.  2V^i«,  10  G. 
224. 

39.  Execution  can  only  be  levied  on  prop- 
erty of  a  defendanL  A  judgment,  and  sill 
process  emanating  from  it,  binds  parties  only. 
And  execution,  therefore,  on  a  judgment 
against  a  surety  cannot  be  levied  on  the  prop^ 
erty  of  the  principal,  against  whom  there  is 
no  judgment.  And  this  rule  is  not  changed  by 
the  statute  (B.  C.  324),  which  makes  it  the 
daty  of  the  sheriff  having  an  execution  for 
the  purchase  money  of  seminary  lands,  to 
levy  it  on  the  lands,  for  that  statute  does  not 
apply  except  where  the  purchaser  is  a  party 
to  the  indgment  But  if  such  levy  and  sale 
be  maife,  it  will  be  void  and  confer  no  title; 
and  it  the  creditor  be  the  purchaser,  he  will 
not  be  bound  to  credit  the  executor  with 
the  amount  of  his  bid ;  Smith  v.  Tlie  State^ 
13  S.  A  M.  140. 

40.  Levy  on  contingent  interest  of  debtor. 
The  remainder  or  reversion  in  a  live  chattel  is 
A  pure  contingency,  and  a  bare  possibility 
whether  it  will  exist  or  not  when  the  remain- 
der or  reversion  shall  take  effect.  A  sale  of  it 
would  be  a  pure  gaming  transaction,  and  for 
this  reason,  sach  remainder,  it  seems,  would 
not  be  subject  to  seizure  and  sale  under  exe- 
cation  against  the  remainderman ;  Sale  v. 
Saunders,  2  C.  24. 

41.  Interest  of  tenant  at  sufferance  not 
liable.  The  right  o^  a  tenant  at  sufferance 
can  not  be  sold  under  execution ;  Wddy  v. 
Bonny,  4  0.  35. 

42.  Levy  on  partner^s  interest  for  his 
sepHLrale  debt.  An  execution  against  a  part- 
ner may  be  levied  on  his  individual  interest 
io  the  tirm  property  ;  and  the  levy  is  made  by 
seizing  all  the  partnership  assets,  if  necessary, 
to  pay  the  debt,  and  the  sheriff  becomes  a 
tenant  in  common  with  the  other  partners ; 
and  if  a  sale  be  made,  the  sheriff  sells  the 
legal  interest  of  the  debtor  copartner,  which 
is  the  partner's  proportionate  share  of  the 
property  sold,  and  not  his  share  of  what  re- 
mains after  settling  the  partnership  accounts. 
If  the  solvent  partner  wishes  to  restrain  the 
Bale  to  the  actual  interest  of  the  debtor 
partner,  he  may  file  a  bill  in  equity  and  en- 
join the  sale  until  an  account  is  taken ; 
S€itU7^ersy,  JToung,  2  G.  111. 

s^e  Partnkbshif,  41  to  47. 


17.  Iden:   and   How  lost,  Postponed,  and 
Preserved. 

See  JuDo>iENT,  82  to  1 18. 

42a.  Effect  of  delay.  Mere  delay  in  suing 
out  an  execution  which  does  not  amount  to 
fraud,  does  not  prejudice  the  lien  of  a  judg- 
ment, as  where  the  stay  expires  before  the 
rendition  of  another  judgment,  which  is  as- 
serted to  have  on  that  account  a  prior  lien  ; 
Foute  V.  Campbell,  7  H.  377 ;  and  so  where 
the  plain tiff^s  attorney  stayed  the  execution 
without  authority,  a  delay  of  six  months  in 
suing  out  another  was  not  such  evidence  of 
fraud  as  would  postpone  the  lien,  especially 
as  the  plaintiff  was  a  non-resident  and  it  did 
not  appear  when  he  first  heard  of  the  stay ; 
Doe  ex  d^m.  Reynolds  v.  Ingersoll,  11  S.  & 
M.  249.  And  even  when  the  delay  has  the 
effect  to  postpone,  it  does  not  destroy  the 
lien.  Hence,  when  the  junior  judgment  has 
been  paid,  the  lien  of  the  elder  judgment, 
which  was  postponed  to  it,  is  restored  to  its 
priority ;  Doe  v.  Ingerscll,  supra. 

426.  As  to  power  of  an  attorney  to  grant 
indulgence  to  postpone  lien,  see  Attorney  at 
Law,  22. 

43.  Lost  by  delay.  The  lien  of  a  judgment, 
under  the  Act  of  1824,  is  a  mere  security  for 
the  debt,  to  be  pursued  with  diligence  and  in 
good  faith.  If  a  prior  judgment  creditor 
voluntarily  suspend  his  execution  until  a 
junior  execution  shall  be  levied,  he  will  lose 
his  priority,  and  the  proceeds  of  the  levy  and 
sale  will  go  to  the  satisfaction  of  the  junior 
execution ;  Michie  v.  Planters^  Bank,  4  H. 
130.  But  the  lien  of  the  prior  judgment  will 
become  dormant  only  by  the  act  or  negli- 
gence of  the  plaintiff.  The  negligence  or 
omission  of  duty  of  the  sheriff  will  not  affect 
it;  Talbert  v.  Melton,  9  S.  &  M.  9;  S.  P., 
Banks  v.  Evans,  10  S.  &  M,  35.  Nor  will 
it  be  lost  where  execution  is  enjoined ;  Lynn 
V.  Qridly,  W.  548;  nor  where  the  delay 
was  occasioned  by  the  effect  of  the  valuation 
law;  Pickens  v.  Marloio,  2  S.  &  M.  428. 
And  the  return  on  the  execution,  '*  Money 
not  made  by  order  of  plaintiff,"  even  when 
confirmed  by  the  testimony  of  the  sheriff,  is 
not  competent  evidence  to  show  laches  on 
part  of  plaintiff  so  as  to  postpone  his  lien ; 
Talbert  v.  Melton,  supra.  But  in  Martin  v. 
Lofland,  8  S.  &  M.  352,  it  was  held,  that  the 
return  •*  held  up  by  plaintiff"  will  be  prima 

facie  evidence  that  it  was  so  held  up,  so  as 
to  postpone  the  lien,  which  is,  therefore, 
overruled  by  Talbert  v.  Mellon  on  that  point; 
but  Martin  v.  Lofland  was  again  before  the 
court  in  10  S.  k  M.  317,  and  seems  there  to 
be  confirmed.  The  lien  will  not  be  lost  ex- 
cept where  the  negligence  of  the  plaintiff  has 
been  gross ;  Robinson  v.  Greeny  6  H.  223. 
See  JuoGMKNT,  97  to  104. 

44.  Where  both  creditors  have  been  in  de- 
fault. If  the  execution  of  the  senior  judg- 
ment has  been  stayed,  so  as  to  lose  its  prior- 
ity as  against  a  junior  one,  and  then  the 
junior  judgment  has  been  stayed  so  as  to  lose 
its  priority,  then  in  a  contrc/versy  between 
the  two  the  lien  of  the  oldest  judgment  will 
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prevail,  as  each  party  has  been  in  default. 
Thus  where  A.  recovered  judgment  in  Octo- 
ber. 1843,  and  stayed  the  execution  till  after 
May,  1844,  in  which  last  month  M.  recovered 
a  judjrraent  against  the  same  defendant,  and 
on  which  execution  issued,  and  was  stayed 
on  5th  October,  1844,  and  afterwards  execu- 
tions were  issued  on  both,  and  levied  on  same 
property,  it  was  held  that  the  oldest  was  en- 
entitled  to  prior  satisfaction ;  Martin  v. 
Lofland.  8  S.  &  M.  352 ;  S.  P.,  in  S.  C,  10  S. 
&  M.  317. 
See  Judgment.  105. 

45.  Release  of  levy  under  one  of  two  execu- 
tions for  same  debt,  A  judgment  creditor 
issued  two  executions  to  different  counties ; 
the  origin  il  was  levied  with  a  junior  execution, 
on  certain  property  of  defendant.  He  re- 
leased the  levy  under  the  duplicate  execution, 
and  it  was  held  that  this  did  not  affect  his 
right  to  prior  satisfaction  out  of  the  property 
levied  on  under  the  first ;  Jennings  v.  Dennis, 
6  S.  &  M.  379. 

46.  Oldeat  entitled  to  prior  lien.  "Where 
money  has  been  levied  under  several  execu- 
tions, that  is  entitled  to  be  first  satisfied, 
which  issued  on  the  oldest  judgment,  unless 
it  has  been  destroyed  by  a  delay  in  fraud  of 
the  rights  of  the  others,  though  the  senior 
execution  was  not  levied,  until  after  the  levy 
of  the  junior  execution ;  Grand  Gvlf  B*k  v. 
Henderson,  5  H.  292;  S.  P.,  Rnhinson  v. 
Green,  6  II.  223.  And  this  is  the  rule  where 
both  judgments  were  entered  on  the  same 
day,  the  one  first  entered  being  entitled  to 
prior  satisfaction ;  Biggam  v.  Merritt,  W. 
430;  Smith  v.  Sliip,  1  H.  237;  Reed  v.  Havi- 
land,  9  G.  323. 

47.  Lien  postponed  by  failure  to  give  in- 
demnifying bund.  If  there  be  two  executions 
in  the  hands  of  the  sheriff  of  equal  lien,  and 
he  requires  an  indemnifying  bond  before 
making  a  levy,  and  one  creditor  refuse  and 
the  other  give  it,  and  thereupon  a  levy  and 
Bale  is  made  under  both  executions,  but  not 
enough  is  produced  to  satisfy  both,  the  credi- 
tor giving  the  indemnifying  bond  will  be  enti- 
tled to  be  first  paid,  since  but  fur  his  giving 
the  bond  there  would  have  been  no  sale,  and 
the  party  refusing,  if  deprived  of  the  proceeds, 
is  only  thereby  placed  m  that  position  which 
he  elected  to  take  by  his  refusal ;  Towiuend 
V.  Henry,  4  C.  203 ;  see  Jtnnings  v.  Dennis, 
digested  in  Judgment,  110. 

48.  lAen  lost  by  illegal  entry  of  saiisfao 
lion.  When  An  execution  has  been  returned 
*'  satisfied,"  but  this  return  is  afterwards  set 
aside  because  improper,  the  lien  of  the  judg- 
ment is  so  far  suspended  during  the  time  the 
entry  remains  unannuUed,  as  to  protect  a 
purchaser  of  property  from  the  defendant  in 
execution ;  Sevier  v.  Mc  Whorter,  5  0.  442. 

8ee  JUDOMENT,  111. 

48a.  Lden  creaied  by  levy  of  an  execution. 
The  lien  created  by  the  levy  of  an  execution 
can  only  be  defeated  by  a  lien  existing  ante- 
rior to  the  levy ;  hence  the  enrolment  of  an- 
other judgment  made  after  the  levy  of  an 
execution,  creates  ao  lien  superior  to  that 


created  by  the  levy ;  Bolters  v.  Eddnngton, 
1  G.  580. 

49.  Lien  not  lost  by  sale  under  a  juni(yr 
judgment.  Under  the  Act  of  1824,  jndjr- 
merlts  have  liens  according  to  their  date;  and 
a  sale  under  a  junior  judgment  will  not  per  se 
divest  the  lien  of  the  elder  in  ^jasfes  where 
there  has  been  no  act  of  the  plaintiff  in  the 
first  execution  to  make  his  lien  dormant; 
Andreics  v.Wilkes,  6  H.  554;  Hand  v.  Grant, 
aO  S.  &  M.  514;  and  the  junior  judgment  in 
such  case  will  be  entitled  to  the  proceeds; 
Hand  v.  Grant.  10  S.  &  M.  514 ;  Robinson  v. 
Grem,  6  H.  223. 

See  Judgment,  110. 

Under  the  Enrolment  Act  of  1846.  the  rule 
would  be  different.  The  sheriff  by  that  act 
is  required,  when  he  makes  sale  under  an 
execution,  to  apply  the  proceeds  to  that  judg- 
ment on  the  judgment  roll,  which  was  first 
enrolled,  and  a  sale  nnder  a  junior  execution 
would  therefore  divest  all  liens.  See  Judg- 
ment, 90.  Sheriff  and  Sberiff's  Sale,  84. 
The  rule  under  the  Act  of  1857,  is  the  same; 
iBee  JuDOMRNT,  92,  97a. 

50.  No  lien  on  growing  crop  "By  the  Act 
of  1^40  (Session  Laws,  p.  79),  the  levy  of  an 
execution  on  a  growing  or  ungathered  crop 
was  prohibited,  and  under  that  provision  a 
judgment  is  no  lien  on  the  crop  until  it  is 
gathered,  and  if  sold  by  the  debtor  before  it 
is  gathered,  the  purchaser  takes  it  exempt 
from  the  lien ;  Planters'  B'k  v.  Walker,  3  8. 
&  M.  409. 

For  further  decisions  on  judgment  liens, 
see  Judgment,  subdivision  Liens,  97  to  101. 

V.  Satis&otion  of  Fxecntion. 
See  Judgment,  76  to  81. 

1.   By  Lery  on  Personalty. 

5 1 .  Levy  on  personalty  is  prima  facie  satis- 
faction to  the  amount  of  its  value.    The  levy 

of  an  execution  on  personal  property  of  value 
sufficient  to  pay  it,  is  prima  facie  evidence 
of  its  satisfaction,  which  prevails  till  the  con- 
trary is  shown,  and  if  the  property  be  of  less 
value,  then  it  is  prima  facie  satisfaction  to 
the  extent  of  the  value.  And  it  is  actual 
satisfaction,  if  the  officer  has  wasted  or  mis- 
appropriated the  property,  so  that  the  defent^- 
ant  is  deprived  of  it ;  Kershaw  v.  Merchants' 
B'k  of  N.  Y.,  7  H.  386;  'Bibb  v.  Jones,  7 
H.  397 ;  Smith  v.  Walker,  10  S.  &  M.  584 ; 
Brown  v.  Kidd.  5  G.  291 ;  Shelton  v.  Hamil- 
ton, 1  0.  496  ;  Walker  v.  McDmveU,  4  S.  & 
M.  118 

52.  How  this  presumption  is  destroyed. 
The  sale  by  the  sheriff  is  the  true  test  of 
value,  and  where  such  sale  is  made,  the  satis- 
faction extends  only  to  the  amount  of  the 
proceeds ;  Pickens  v.  Marlow,  2  S.  &  M.  428  ; 
Peale  v.  Bolton,  2  C.  630.  'J'he  presumptive 
satisfaction  arises  from  the  further  presump- 
tion that  the  defendant  has  been  deprived  of 
the  property,  and  where  it  can  be  shown  that 
the  levy  was  legally  removed,  or  that  the  de- 
fendant regained  possession  of  the  propprty, 
in  any  way,  however  illegal,  the  presumption 
is  destroyed.     Thus,  if  sheriff  permit  the  de- 
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fendant  to  sell  the  property,  there  is  no  satis- 
faction, even  thoujrh  he  pay  the  proceeds  of 
the  sale,  bein^  depreciated  cnrrency,  to  the 
sheriff;  Morton  v.  Walker,  7  H.  554.  So,  if 
the  property  be  delivered  to  a  claimant  who 
has  made  oath  and  driven  bond  according:  to 
law;  Walker  v.  McDowell,  4  S.  &  M.  118. 
And  80.  if  in  fact  the  defendant  were  never 
deprived  of  the  property;  Banks  v.  Evans, 
10  S.  &  M.  35.  Ana  so,  if  it  be  shown  that 
the  property  was  applied  to  judgments  which 
were  older  liens  on  it ;  Smith  v.  Walker,  10 
8.  &  M.  584.  But  the  issuance  of  an  alias  ^. 
/a.  does  not  destroy  the  presumption  ;  Brown 
V.  Kidd,  5  G.  291.     See  post,  95. 

53.  Same  The  levy  being  only  construc- 
tively payment,  upon  the  ground  that  a 
wrong  shall  not  be  committed  on  the  de- 
fendant by  depriving  him  of  his  property 
twice  for  the  same  debt,  if  it  appear  in  any 
way  that  he  was  not  deprived  of  the  prop- 
erty, there  is  no  satisfaction.  Thus,  where  a 
levy  was  made  on  slaves  in  1861,  and  they 
were  permitted  by  the  sheriff 'to  remain  with 
the  defendant  until  they  were  emancipated — 
he  agreeing  to  keep  the  slaves,  and  assenting 
10  the  failure  of  the  sheriff  to  sell — the  loss 
of  emancipation  must  fall  on  him,  and  there 
is  no  satisfaction  ;  Wade  v.  Watt,  41  M.  248. 

54.  Levy  eamressly  for  cost.  The  return 
on  fifi.  fa.,  **  llevied  this  and  other yi  fa/s 
on  six  slaves,  to  make  the  sheriff's  fees."  does 
not  create  a  presumption  of  satisfaction  of 
any  part  of  the  plaintiff's  debt,  but  only  of 
the  sheriff^s  cost ;  Bibb  v.  Jones,  7  H.  397. 

8.    By  Levy  on  Realty. 

55.  Levy  on  realty  creates  no  presumption 
of  sa'i^faction.  The  levy  of  an  execution 
on  real  estate,  changes  neither  the  posses- 
sion nor  the  property,  and  is  no  satisfaction 
of  the  execution,  unless  consummated  by  sale ; 
Beazley  y.  Prentiss,  IZ  S.  &  M.  97.  And 
the  sale  is  the  true  test  of  the  value  of  the 
land;  Pickens  v.  Marlow,  2  S.  &  M.  428; 
Peale  v.  Botton,  2  C.  630. 

S.    What  kind  of  Cnrrency  may  be  paid  on 
Exeeutions. 

56.  Nothing  biU  legal  tender  a  satisfaction. 
An  execution  commands  a  sheriff  to  levy  so 
much  money— this  means  legal  money—gold 
and  silver— and  if  he  receive  anything  else — 
as  bank  notes — ib  discharge  of  the  execution, 
it  is  illeg.l,  and  no  discharge  of  the  debtor 
who  voluntarily  pavs  it ;  Gasquet  v.  Warren, 
2  S.  A  M.  514 ;  Wood  v.  Robinson,  3  S.  &  M. 
271 ;  Planters  Bk  v.  Scott,  5  H.  246;  Mor- 
ton V.  Walker,  7  H.  554;  Bright  v.  Ross,  11 
8.  &  M.289;  Jnketell  v.  Torn/,  7  S.  &  M. 
467;  CatleU  v  Alexand^,  4  H.  404.  Nor 
is  the  execution  satisfied,  if  the  sheriff  receive 
on  it,  a  debt  due  to  himself ;  Anderson  v. 
Carlisle,  7  H.  408.  And  if  the  sheriff  return 
on  an  execution,  that  he  received  payment, 
and  satisfaction  of  it  in  bank  notes,  this  is  no 
fiatisfaction.  and  an  alias  execution  should  be 
awarded ;  TuU  v.  Fulgham  5  H.  621.  If  the 
payment  be  not  voluntary,  but  the  sheriff  sells 
the  defendant's  property  for  bank  notes,  the 
case   might  be  different,   as  the  levy  itself 


would  in  that  case  be  a  satisfaction ;  Moiton 
v.   Walker,  7  H.  554.    See  ante,  51. 

57.  Where  attorney  takes  other  things 
than  money.  In  this  case  the  court  decided 
that  a  receipt  given  to  the  defendant  by  the 
plaintiff's  attorney,  who  recovered  the  judg- 
ment, being  for  a  debt  due  by  the  attorney  to 
the  defendant,  is  no  satisfaction,  and  not 
binding  on  the  plaintiff,  and  say,  **  without 
plaintiff's  consent  nothing  is  a  satisfaction  of 
the  judgment  but  lawful  money ;"  Keller  v. 
Scott,  2  S.  &  M.  81. 

58.  But  payment  in  bank  notes  good,  if 
plaintiff  consent.  If  the  sheriff  receive  de- 
preciated bank  notes  in  satisfaction  of  the 
execution,  by  plaintiff's  consent,  either  ex- 
pressed or  implied,  it  is  a  good  satisfaction  ; 
and  the  following  circumstances  were  held 
legal  evidence,  tending  to  show  such  consent. 
The  sheriff  collected  the  execution  in  Union 
Bank  notes,  and  notified  plaintiff's  attorney 
of  that  fact,  who  made  no  objection  to  it ; 
about  the  same  time  the  plaintiff  was  in  the 
habit  of  receiving  from  his  agents  and  attor- 
neys, without  objection,  the  same  kind  of 
funds,  and  these  notes  about  that  time  con- 
stituted the  circulating  medium  of  the  State, 
and  were  generally  received  by  execution 
creditors,  and  the  money  had  been  col- 
lected four  years  before  a  motion  was  made 
against  the  sheriff  on  that  account ;  Anketell 
V.  Torrey,  7  S.  AM.  467.  And  an  acquies- 
cedce  in  the  act  of  the  sheriff  in  receiving 
bank  notes  for  six  years  without  any  dis- 
avowal of  it.  is  evidence  of  plaintiff's  consent 
for  the  sheriff  to  receive  it,  and  binding ; 
Pr(^ett  V.  Standifer,  8  S.  &  M.  493  (citing 
Anketell  v.  Torrey.  supra). 

59.  Same :  Another  instance.  If  the  plain- 
tiff acquiesces  in  the  act  of  the  sheriff  in 
taking  depreciated  bank  notes  on  his  execu- 
tion  for  a  long  time,  it  will  bind  him.  Tn  this 
case,  the  plaintiff's  attorney  expressly  told 
the  sheriff  not  to  take  the  depreciated  cur- 
rency, and  after  its  reception  by  the  sheriff, 
the  attorney  disavowed  the  act.  Another 
attorney,  in  the  absence  of  the  plaintiff's 
attorney,  seeing  the  execution  returned  sat- 
isfied, acting  from  motives  of  friendship  for 
the  plaintiff's  attorney,  but  without  his 
knowledge  or  consent,  made  a  motion  against 
the  sheriff  for  his  failure  to  pay  over  the 
money  thus  returned  as  collected,  and  re- 
covered judgment  against  the  sheriff  on  said 
motion.  Five  years  after  this,  the  plaintiff 
made  the  motion  to  set  aside  the  entry  of 
satisfaction  in  the  execution;  and  it  was  held 
that  these  circumstances  showed  an  acc^ui- 
escence  in  the  act  of  the  sheriff  in  receiving 
the  bank  notes;  that  the  plaintiff  was  bound 
by  the  act  of  the  attorney,  in  moving  against 
the  sheriff,  and  recovering  judgment  against 
him ;  and  this  was  an  act  which  evinced  a 
determination  to  withdraw  the  disavowal 
first  made,  and  accompanied  by  the  long 
acquiescence,  it  bound  the  plaintiff;  Bright  y. 
Ross,  11  S.  &  M.  289.  But  the  suit  against 
the  sheriff  was  also  held  not  to  be  per  se  such 
a  case  of  election  as  would  absolutely  pre- 
clude the  plaintiff  from  afterwards  pursuing 
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h's  remedy  ag^ninst  the  defendant,  but  only  a 
mere  circamstance  tending:  to  show  consent 
and  ratification  of  the  sheriflf  's  act ;  Ih, 

4.  Satisfaotion  when  Proeeedi  of  Sheriff's  Sale 
Mieapplied. 

60.  Proceeds  of  sale  misapplied.  Where 
the  sheriff  illegally  appropriates,  the  proceeds 
of  a  sale  of  property  levied  on,  to  a  janior  judg- 
ment the  senior  judgment  is,  nevertheless, 
satisfied,  and  will  be  so  entered.  And  this  rule 
was  applied  where  there  were  two  executions 
against  different  defendants  for  the  same  debt, 
and  a  sale  was  had  under  one  jadgmeat  and 
the  proceeds  misapplied  to  another,  and  on 
tliis  showing,  at  the  instance  of  the  defendant 
in  the  extinguished  execution,  who  applied  to 
have  it  entered  satisfied,  it  was  so  ordered  ; 
Planters'  Bank  v.  Spencer,  3  S.  &  M.  305.  But 
this  docrine  only  applies  where  the  senior  exe- 
cution, which  would  have  been  entitled  to  the 
proceeds  if  it  had  actually  been  levied,  was,  in 
fact,  so  levied  on  the  property,  producing  the 
money;  and  this,  even  though  the  sheriff  had 
the  senior  execution  in  his  hands  when  the 
sale  was  made;  for  it  is  not  true  that  the  levy 
of  one  of  several  executions  in  the  sheriff's 
hands  is  a  levy  of  all  (citing  and  declaring 
consistent  with  this  Planters'  DanJcv,  Spencer^ 
3  S.  &  M.  305) ;  Banks  v.  Evans.  10  S.  &  M.  35. 
The  rule  under  the  Enrolment  of  Acts  of  1844 
and  18.57;  would  probably  be  different. 

See  Judgment,  92,  97a. 

61.  Same,  And  where  the  sheriff  has  sev- 
eral executions  in  his  hands  which  are  levied 
on  real  and  personal  property,  and  the  per- 
sonalty is  sold,  producing  enough  to  pay  all 
the  judgments  so  levied,  this  is  a  satisfaction 
of  all,  notwithstanding  the  sheriff  may  misap- 
propriate the  money,  or  a  part  of  it,  to  an 
execution  in  his  hands  against  the  same  party, 
and  which  was  not  levied.  And  if,  by  such  mis- 
application, a  deficit  remains  in  the  payment 
01  the  executions  levied,  and  a  sale  of  the 
realty  is  made  to  raise  the  deficit,  the  sale 
will  be  void,  if  the  purchaser  have  notice  of 
the  facts ;  and  if  the  misapplication  was 
made  at  the  instance  of  the  agent  of  the  pur- 
chaser of  the  realty,  this  is  notice  to  the 
principal  and  renders  the  sale  void  (citing 
Pavters'  Bank  v.  Spencer,  3  S.  &  M.  305) ; 
Doe  V.  Ingersoll.  11  S.  &  M.  249. 

62.  Sheriff's  right  to  apply  money  raised 
under  one  fi.  fa,  to  another.  The  sheriff  has 
no  right  to  apply  the  money  raised  by  a  sale 
of  property  made  under  one  execution  to  the 
payment  of  another  execution  in  his  hands, 
though  not  levied,  and  if  he  do  so,  the  execu- 
tion under  which  the  sale  was  made  will,  never- 
theless, be  satisfied  to  the  extent  of  the  sum 
raised  by  the  sale  under  it ;  Doe  v.  Ingersoll. 
supra.  The  rnle  is  different  under  the  Enrol- 
ment Act  of  1846,  which  requires  the  sheriff 
to  apply  the  proceeds  of  a  sale  under  any  exe- 
cution, to  the  payment  of  the  judgment  first 
enrolled  against  the  defendant.  Whether  this 
is  the  rule  under  the  Act  of  1857;  Quceref 
It  probably  is. 

See  JuDOMRNT,  92,  97a.  Sheriff  and 
Sheriff's  Sale,  81,  c^  seq. 


6.     Xiioellaneous. 

63.  Payment  to  sheriff  after  return  day. 
The  sheriff  has  no  power  to  receive  payment 
of  an  execution  after  the  return  day  thereof, 
and  if  he  do,  he  will  not  be  liable  therefor  in 
his  oflScial  character  as  sheriff,  but  only  as 
the  private  agent  of  the  plaintiff;  Edwards 
V.  Jngraham.  2  G.  272.  Nor  will  such  pav- 
ment  be  a  satisfaction  of  the  judgment ;  Har- 
alson V.  Holcomhe,  10  S.  A  M.  581.  And  a 
sale  made  by  the  sheriff  after  return  day,  is 
void ;  Lehr  v.  Rogers,  3  S.  &  M.  468  ;  Kane 
V.  Preston,  2  C.  133. 

64.  But  good  if  acquiesced  in  by  plaintiff. 
But  if  the  plaintiff  confirm  such  payment  to 
the  sheriff,  it  will  be  good,  and  his  acqnies- 
cence  in  it  for  five  years,  under  circumstances 
which  show  he  knew  of  the  payment,  and  the 
endorsement  of  it  by  the  sheriff  on  the  execo- 
tion,  as  when  he  sued  ont  another  execution 
for  the  balance  unpaid,  and  collected  the 
money,  is  equivalent  to  confirmation  (citing 
Anketell  v.  Torroy.  7  S.  &  M.  467 ;  ante,  58) ; 
Haralson  v.  Hoi  comb,  supra. 

See  Sheriff  and  Sheriff's  Sale,  77.  78. 

65.  Payment  of  execution  by  third  party. 
A  person  not  a  party  to  an  execution,  may 
advance  money  on  it,  and  by  agreement  at  the 
time  have  it  assigned  to  himself,  and  thus 
keep  it  alive  and  in  force;  but  if  he  pay  the 
execution,  in  whole  or  in  part,  without  an 
agreement  that  it  is  not  to  operate  as  a  dis- 
charge, or  without  taking  an  assignment,  the 
execution  will  be  satisfied  to  the  extent  of 
the  payment,  and  no  agreement  or  assign- 
ment made  afterwards  will  enable  him  to  en- 
force it;  Morris  v.  Lake,  9  S.  A  M.  521. 

66.  Same  rule  when  sheriff  pays  the  execu- 
tion. And  this  rule  extends  to  voluntary  pay- 
ments made  by  the  sheriff  to  the  plaintiff  m 
execution,  where  he  has  become  responsible 
to  pay  the  execution,  on  account  of  his  neglect 
to  make  due  return  of  it.  And  the  role  is 
not  changed  by  the  statute  (H.  A  H.  298, 
J  28).  Which,  in  such  cases,  allows  a  recovery 
against  the  sheriff,  and  provides  that  on  his 
payment  of  ihe  judgment  so  recovered  against 
him,  be  will  be  entitled  to  the  benefit  of  the 
execution  in  respect  to  which  he  made  default. 
The  payment  of  the  judgment  against  the 
sheriff,  is  a  different  thing  from  the  payntent 
of  the  judgment  or  execu^on  against  the 
debtor.  And  the  statute  will  not  be  extended 
beyond  the  letter,  but  will  receive  a  close  con- 
struction ;  Morris  v.  Lake,  supra ;  S.  P^ 
Rollins  v.  Thompson,  13  S.  &  M.  522. 

See  Sheriff  and  Sheriff's  Sale,  144,  145. 

68.  Proceedings  to  determine  whether  a 
judgment  has  been  satined  ornoi.  The  court 
from  which  an  execution  emanates,  may, 
without  the  intervention  of  a  jury,  determine 
on  motion,  whether  it  has  been  satisfied  or 
not;  Planters'  B'k  v.  Spencer,  3  S.  A  M.  30.5  ; 
S.  P.,  Anderson  v.  Carlisle,  7  H.  408.  Bat 
entry  of  satisfaction  of  an  execution  cannot 
be  made  without  notice  of  the  motion  being* 
given  to  the  plaintiff;  Haley  v.  WiUiafn9,  8 
S.  A  M.  487  ;  S.  P.,  Mann  v.  Nichols,  1  S.  A 
M.  257. 

See  Valuation  Law,  4,  8. 
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VL     Sales  Under  Exeontioii. 
1.    Sales  under  Jmnor  Judgxnenti. 

69.  Case  in  Judgment  Land  was  levied 
on  and  a  stay  of  twelve  months  allowed  under 
the  valuation  law,  because  it  did  not  sell  for 
two-thirds  of  its  appraised  value.  During  the 
stay,  other  lands  of  the  defendant  were  levied 
ou  and  sold,  under  a  junior  execution  :  Held^ 
that  ihis  sale  did  not  affect  the  right  of  the 
judgment  creditor  in  the  first  execution  to 
sell  that  land,  if  the  land  levied  on  by  him 
and  appraised  should  not  sell  for  enough  to 
pav  his  judgment ;  Pickens  v.  Marlow.  2  S. 
&  M.  428.  But  prior  to  the  Enrolment  A  ct  of 
1846.  the  levy  and  sale  under  a  junior  judg- 
ment did  not  divest  the  lien  of  the  older,  and 
the  junior  judgment  was  entitled  to  the  pro- 
ceeds of  the  sale  made  under  it ;  Hand  v. 
Grant,  10  S.  &  M.  514.    See  ante,  49. 

See  Sheriff  and  Sherife's  Sale,  83,  84» 
85. 

2.    Sales  Under  Satisfied  Judgments. 

70.  Suck  sale  not  void.  An  execution, 
though  paid,  is  not  void  when  the  satisfaction 
is  not  entered  of  record,  and  a  bona  fide  pur- 
chase, made  under  such  execution,  will  be 
protected ,  but  a  party  having  notice  of  the 
satisfaction,  is  not  a  bona  fide  purchaser ; 
Morton  v.  Grenada  Academy.  8  S.  &  M.  773 ; 
S.  P.,  Doe  V.  Ingersoll,  11  S.  &  M.  249-  ante, 
61 ;  Doe  v.  Snyder,  3  H.  66.  And  notice  to 
the  purchaser  after  the  sale  but  before  pay- 
ment of  his  bid,  is  too  late,  and  will  not  make 
the  purchase  mala  fide  ;  lb. 

71.  Same:  Quceref  Satisfaction  destroys 
lien.  Whether  an  execution  issued  on  a  sat- 
isfied judgment  is  void  or  only  voidable; 
QiKjeref  But  whether  void  or  not,  it  is  cer- 
tain that  the  lien  of  the  judgment  is  dis- 
charged by  payment;  and  a  sale  under  such 
execution,  if  valid  at  all,  cannot  relate  back 
with  its  lien  farther  than  the  time  when  the 
execution  went  into  the  sheriff's  hands ; 
Banks  V.  Evans,  10  S.  &  M.  35 ;  Doe  v.  In- 
gersoll, 11  S.  &  M.  249.  In  the  last  case  it 
was  said  the  lien  does  not  extend  beyond  the 
date  of  the  sale.  And  if  the  purchaser  have 
notice  of  the  satisfaction,  the  sale  is  void ; 
Doe  V.  Ingersoll,  ante,  61. 

8.  Miieellaneons. 

72.  Power  of  sheriff  to  sell :  Irregular- 
ities, A  sale  (>f  realty  by  a  sheriff  is  not  tLe 
exercise  of  a  naked  statutory  power  uncoupled 
with  an  interest,  but  it  is  the  exercise  of  a 
power  conferred  by  the  judgment  and  execu- 
tioD ;  and  hence,  irregularities  of  the  sheriff  in 
concluding  the  sale,  such  as  a  failure  to  give 
notice  according  to  law,  will  not  vitiate  the 
gale,  but  the  sheriff  will  be  responsible  in 
daoiages  ;  per  Sharkey,  0.  J. ;  Minor  v  Pres- 
ident and  Selectmen  of  Aatchez,  4  S.  «&  M. 
6u2.    See  Subriff  and  Sheriff's  Sale,  95,  et 

73.  Recitals  in  sheriff's  deed  and  return. 
The  recitals  in  a  sheriff's  deed  and  return 
as  to  giving  notice  of  the  sale,  are  ^rima 


fa^e  evidence  of  their  truth.  But,  Qncere. 
as  to  whether  this  can  be  rebutted  by  proof? 
per  Clayton,  J.  lb. 

1^,' Effect  of  irregular  notice:  Case  in 
judgment.  The  United  States  marshal  levied 
on  land  under  an  execution,  and  sold ,  it, 
after  **  giving  legal  notice,"  as  stated  in  the 
return,  **by  publication  in  a  newspaper  for  30 
days."  The  statute  require?  notice  to  be 
given  by  posting  at  five  public  places  in  the 
county,  unless  the  defendant  in  execution 
should  request  publication  to  be  made  in  a 
newspaper.  The  United  States  Court  adopted 
this  statute,  but  with  an  amendment  contained 
in  the  rule  of  court  making  the  adoption,  to 
the  effect  that  the  posting  should  be  at  three 
public  places  only.  The  court  below,  in  an 
action  of  ejectment  by  the  purchaser,  rejected 
the  deed  and  the  return  :  Held,  per  Sharkey, 
C.  J.,  and  Clayton,  J.  (Thacher,  J.,  being 
interested),  that  the  judi-ment  of  the  court 
below  should  be  reversed — the  chief  justice 
for  the  reason  stated  in  72,  ante,  and  Justice 
Clayton  for  the  reason  stated  in  73,  ante  ;  the 
latter  also  holding  that  the  United  States 
Court  could  only  adopt  the  statute  as  a  whole 
and  as  it  exists,  without  amendment  or  alter- 
ation ;  lb.  And  in  Drake  v.  Collins,  5  H. 
253,  it  was  held  that  the  sheriff's  return, 
stating  that  he  gave  notice  according  to  law, 
was  at  least  prima  fade  evidence  that  legal 
notice  has  been  given. 

75.  One  of  several  defendants  may  'pur- 
chase. If  there  be  several  defendants  in  an 
execution,  one  of  them  may  lawfully  become 
the  purchaser  of  property  of  another  sold 
under  it;  Doe  v.  Parker,  3  8.  &  M.  114. 

76.  Where  sheriffs  deed  is  made  to  a  dif- 
ferent party  from  the  one  stated  in  the  return. 

Where  it  appears  by  the  sheriff's  return  on 
an  execution,  that  the  land  sold  under  it  was 
bid  off  by  a  different  person  from  the  one  to 
whom  the  sheriff's  deed  is  made,  it  will,  after 
the  lapse  of  fifteen  years,  without  such  bidder 
setting  up  any  claim  to  the  land,  be  presumed 
that  the  deed  was  properly  made  to  the 
grantee  named  in  it ;  Cooper  v.  Granberry, 
4  G.  117. 

77.  Sale  after  return  day.  A  sale  made 
under  an  execution,  after  the  return  day 
thereof,  is  void ;  Lehr  v.  Rogers,  3  S.  ^  M. 
468;  Kane  v.  Preston,  2  C.  133;  S.  P.,  Har- 
alson V.  Holcomb,  10  S.  &  M.  581 ;  ante,  63. 

See  Sheriff  and  Sheriff's  Sale,  77.  78. 

78.  Sale  under  several  executions :  Irrequ- 
larity  in  one.  Where  property  is  sold  unaer 
several  executions,  if  the  proceedings  uhder 
one  be  regular,  the  sale  will  be  valid,  though 
all  the  others  be  irregular ;  Banks  v.  Evans, 
10  S.  4k  M.  35. 

See  Sheriff  and  Sheriff's  Sale,  104. 

79.  Realty  sold  to  pay  costs.  When  realty 
and  personalty  are  levied  on,  and  the  per- 
sonalty sells  for  enough  to  pav  all  but  the 
costs,  the  realty  may  be  sold  to  pay  the 
costs  ;  Doe  y.  Ifigersoll,  11  S.  &  M.  249. 

80.  Deaih  of  party  after  issuance.  Whether 
if  after  the  issuance  of  an  execution,  the 
plaintiff  die,  the  execution  from  thenceforth. 
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becomes  inoperative;  Quceref  But  a  forth- 
coming bond  given  to  the  dead  plaintiff  as 
obligee,  is  void ;  Smith  v.  Montgomery,  11  8. 
A  M.  284.  If  the  defendant  die  after  issuance 
of  execntion,  it  may  be  perfected  by  levy  and 
sale,  and  forthcoming  bond  without  revivor ; 
TJwmpson  v.  Ross,  4  0.  198.  See  ante,  19, 
21. 

80o.  As  to  effect  of  stibseqtunt  reversal  on 
the  sale,  see  Shrriff  and  Sheriff's  8 ale, 
122.  123. 

Vn.  Irregular :  Void  and  Voidable 
Exeontioiis. 

81.  Void  Executions  :  Instances.  An  exe- 
cution on  the  original  judgment  after  forth- 
coming bond  taken  and  forfeited,  is  void ; 
Wiiherspoon  v.  Spring,  3  H.  60.  An  execu- 
tion returnable  to  the  second  term,  when  not 
issued  within  fifteen  days  of  the  next  term,  is 
void  after  the  next  term ;  Lehr  v.  Rogers^  3 
8.  &  M.  468  (see  ante,  14)  ;  and  if  issued 
within  fifteen  days  of  next  term  and  made  re- 
turnable to  that  term,  it  is  void  ;  Harris  v. 

^est,  3  C.  156  (see  ante,  14). 

82.  Voidable  Executions :  Instances,  For 
instances  when  variance  between  execution 
and  judgment,  makes  the  former  only  voida- 
ble ;  see  ante,  8,  9.  An  execution  issuing 
after  a  year  and  a  day  from  the  judgment, 
without  revivor,  is  only  voidable ;  Mitchell 
V.  Evans,  5  H.  548  ;  Bacon  v.  Reed.  5  C.  469  ; 
ante,  12.  An  execution  with  no  return  day 
in  it.  is  voidable  only,  and  not  void ;  Broken 
V.  Thomas.  4  C.  335.  An  execution  issuing 
on  a  judgment  which  has  been  paid,  but  not 
entered  satisfied,  is  only  voidable ;  Doe  v. 
Snyder,  3  H.  66;  Morton  v.  Grenada  Acad- 
emy, 8  S.  &  M.  773  ;  Banks  v.  Evam,  10  S.  & 
M.  35  (ante,  70, 71).  An  execution  issued  and 
tested  after  the  defendant's  death  and  without 
revivor,  is  only  voidable ;  Hicks  v.  Murphy, 
W.  66 ;  Wilson  v.  Kirkland,  lb.  155  ;  Htvbert 
V.  Williams,  lb.  175 ;  Drake  v.  Collins,  5  H. 
153;  Mitchell  \.  Evans.  5  H.  548;  Smith  v. 
Winston,  2  H.  601 ;  Harrington  v.  O'Reily, 

<)  8.  A  M.  216  ;  Davis  v.  Helm,  3  S.  &  M.  H  ; 
Harper  v.  Hill,  6  G.  33.  8ee  antCj  17,  18. 
iSee  post,  93. 

Vin.  Betorn  of  ExecntionB. 

83.  Return  day:  Act  of  1838.  The  Act 
of  1838  gave  the  sheriff  till  the  middle  of 
Ihe  term  of  the  court  in  which  to  make  retnrn 
of  executions  ;  and  if  the  term  be  twelve 
days,  a  return  on  the  seventh  day  will  be 
too  late ;  Steen  v.  Briggs,  3  8.  &  M.  326. 

84.  Sheriff's  liability  for  a  failure  to  re- 
turn, A  sheriff  failing  to  return  an  execution 
at  the  proper  time  is  thereby  made  liable 
for  the  debt,  whether  the  defendant  had  any 
•property  in  his  county  or  not ;  lb. ;  8.  P., 
Morehead  v.  HaJliday,  IS.  &  M.  625.    8ee 

SURRIFF  AND   ShRRIFF's   SaLRR.  52. 

85.  Proceedings  for  failure.  A  motion 
against  a  sheriff  for  a  failure  to  return  an 
execution,  may  be  made  at  the  return  term  of 
the  execution,  or  afterwards ;  Steen  v.  Briggsy 
.3  8.  &  M.  326. 


86.  Setting  aside  return  of  satisfaction.  A 
motion  to  set  aside  a  return  on  an  execution 
must  be  on  notice  to  the  sheriff  or  defendant 
Ma7in  V.  Nichols,  1  S.  &  M.  257. 

See  Sheriff  and  Sheriff's  Sales,  53. 

For  the  effect  of  amendment,  form,  im- 
peaching, and  setting  aside,  and  time  of 
sheriff's  return,  see  Sheriff  and  Sheriff's 
Sale,  42  to  67. 

IX.  Quashal  of  Execntiona. 

87.  Quashal  for  excessive  charges  of  coats. 
After  a  forthcoming  bond  has  been  takea 
and  forfeited,  an  execution  will  not  be 
quashed  for  exorbitant  charges  in  the  bill  of 
costs ;  Clark  v.  Anderson,  2  H.  852. 

88.  Quashal  of  execution  issued  without 
revivor.     For  this  see  ante,  17. 

89.  Power  and  duty  oj  court  to  quash. 
Executions,  until  sales  are  made  under  them, 
whereby  new  interests  have  accrued,  are 
alwavs  under  the  control  of  the  court  from 
whicn  they  emanated,  and  should  be  quashed 
if  iro providently  issued  ;  as  courts  should  see 
that  their  process  is  not  abused;  Hanington 
V.  O'ReiUy,  9  8.  A  M.  216. 

90.  Effect  of  quashal.  The  quashal  of  a 
voidable  execution  will  not  vitiate  a  sale 
previously  made  under  it ;  Doe  v.  Snyder,  3 
H.  66. 

X.  Miscellaneous. 

91.  Judgment  no  lien  on  a  grooving  crop. 
By  the  Act  of  1840,  Session  Laws,  p.  79.  iJie 
levy  of  an  execution  upon  a  growing  and  no- 
gathered  crop  was  prohibited,  and  under  that 
provision  a  judgment  is  no  lien  on  a  crop 
until  it  is  gathered,  and  if  sold  by  the  debtor 
before  that  time,  no  lien  attaches  to  it  at  all; 
Planters'  Bank  v.  Walker,  3  8.  &  M.  409. 

92.  Claim  of  properly  by  third  person. 
Where  a  claimant's  bond  has  been  executed, 
and  the  pniperty  delivered  to  the  claimant, 
the  plaintiff  in  execution  is  not  bound  to 
pursue  his  remedy  against  the  claimant,  hut 
may  yield  to  his  claim,  and  proceed  with  the 
execution,  as  if  no  claim   bad  been  made; 

Walktr  V.  McDowell,  4  8.  &  M.  118. 
See  Trial  op  thk  Right  of  Property. 

93.  Admission  of  irregular  execution  in 
evidetice.  An  execution  which  ought  to  be 
quashed  is  not  admissible  in  evidence.  Henc^e, 
if  in  a  trial  of  the  right  to  property  levied  on 
under  the  statute,  and  the  execution  levied 
be  irregular,  by  virtue  of  its  being  tested 
after  the  death  of  the  defendant,  it  is  not  ad- 
missible in  evidence  to  show  the  plaintiflTs 
right;  Harrin/jton  v.  O'Reilly,  9  S.  A  M.  216. 

94.  Wlitre  execution  is  wrong  an  to  inter- 
est. If  an  execution  direct  the  collection  of  a 
Ivgher  rate  of  interest  than  is  due  on  the 
judgment,  the  remedy  is  not  in  chancery,  but 
by  application  to  the  court  from  which  it 
emanated ;  Robh  v.  Halsty,  II  8.  &  .M.  140. 

95.  Superseding  of  execution.  Whether 
upon  superseding  a  judgment  by  writ  of  error, 
personal  properly  levied  on,  but  not  sold, 
when  the  supersedeas  issues,  may  legall  j  be 
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restored  to  the  defeodant,  or  whether  the 
sheriff  should  proceed  to  sell  it;  Quctref 
But  whether  the  sheriff  Imis  a  right  to  restore 
it  to  the  defendant  or  not;  yet  if  he  do  so, 
this  destroys  the  presumption  of  satisfaction 
arising  from  the  levy.  And  under  the  well 
known  practice  in  this  State,  to  restore  to 
the  defendant  the  property  levied  on,  when  the 
eiecation  is  superseded,  if  the  sheriff  return 
OD  an  ej^ecntion  '*  superseded,"  and  do  not 
further  return  that  he  sold  the  personalty 
levied  on  under  it,  and  it  appear  in  the  recora 
otherwise  than  from  the  returns  that  a  writ 
of  error  with  supersedeas  was  issued,  it  will 
be  presumed  that  he  restored  it  to  the  de- 
feoaant  in  execution,  especially  if  it  also  ap. 
pear  from  the  record  that  a  part  of  the  prop- 
erty levied  on  was  sold  under  other  execu- 
tions agtkinst  the  defendant;  Walker  v.  Mc- 
Dowdi,4S,  AM.  118. 
See  ante,  51  to  53.   Supersedeas. 

96.  Excessive  levy.  To  justify  the  court  in 
superseding  an  execution  on  the  ground  of 
excessive  levy,  the  excess  must  be  so  glaring 
as  to  indicate  a  disposition  to  abuse  the  pro. 
cess  of  the  court;  Walker  v.  Gtih&rt,  13  S. 
k  M.  693. 

97.  Vendt.  exponas.  Where  slaves  were 
levied  on,  and  permitted  to  remain  in  defend- 
ant's possession  till  they  were  emancipated, 
an  alias  execution  may  issue  without  any 
vendi.  being  issued  to  sell  the  slaves ;  Wade 
V.  Watt,  a  M.248. 

98.  Effect  of  declaration  of  insolvency  on 
levy,  A  declaration  of  insolvency  made  after 
the  levy,  but  before  sale,  will  not  prevent  a 
sale  of  the  property  thus  seized,  and  the  ap- 
plication of  the  proceeds  to  that  execution  in 
preference  to  others ;  Bass  v.  Heard,  4  G.  131. 

^XBcutor  mtd  ^dminisirHio^. 

I.  Appointment  of  administrators  and  execu* 
tors. 
/.   IVho  hat  th4  prior  right  to  tuimini*- 

tration i 

2.  Miscellaneous   as  to  appointment  <(f 

administrators .^ 9 

J.   The  grant  is  local  entirely 12 

4.  Appointment  and  qualification  qf  ex- 
ecutors       17 

IT.  Administrator  ad  colligendum 23 

III.  Administrator  de  bonis  non. 

/.  Appointment  of  24 

2.  His  powers  and  rights .' 36 

J.  Privity  between  him  and  administra- 
tor in  chief  . 37 

IV.  Administrator  of  deceased  administrator 41 

V.  Administrator  with  the  will  annexed 43 

VI-  Accounts. 

/.  Accounts  generally 46 

2.  Annual  accounts 50 

J.  Final  accounts. 

A.  When  final  account  should  be 
made 51 

B.  How  final  account  compelled.....     53 

C.  The  notice  necessary 54 

D.  Decree  on  final  account 61 

£.  Impeaching  decree  allowing  final 

account 66 

F.  Power  0/  court  to  surcharge 69 

G.  Exceptions  to  accounts 70 

H.  Power  of  Probate  Court  to  order 

account  after   revocation  of 

letters 71 

I.    Proceedings  in  final  accounts....  71a 

VII.  Appointment  of  sherinf  as  administrator 72 

VIII.   Ancillary  administration 73 

IX.  Assets. 

/.  Chases  in  action.,**,* .».„.,. »^ ••..  74^1 

2.  Lattd M     75 

J.  Miecellameou* t.. 83 


X.  Bonds  of  administrator  and  executor. 

/.  B-md  required  of  execut'^r 87 

2.  Presentation  of  as  a  claim 88 

J.  Breach  of  bond  and  action  for 89 

4.   When  new  bond  required 94 

XI.  Commissions 96 

XII.  Devastavit. 

/.   What  is  a  devastavit 109 

2.    The  remedy  for 113 

Distribution,  see  Post,  XXT. 

XIII.  Duties,  powers,  rights,  liabilities. 

/.  Duties  and  liabilities  as  to  collection 

of  debts ia6 

2.  The  diligence  required  of  an  adminis- 

trator  130 

3.  Administrator  as  a  trustee 13X 

4.  The  title  of  an  administrator 139 

J.  Liability  of  administ  rotor  for  wrongs^ 

trespass,  hire,dr*c 144 

6.  Liability  for  lost  property  and  illegal 

disbursements 152 

7.  Liability  for  costs 155 

8.  Liabilities    of  joint    administrators^ 

&*c..  for  acts  of  each  other 157 

9.  Right  to  bind  estate  by  mcw  contracts, 

Tvaivers.  admissions,  &'c.,  and  his 
liability  on  such  contracts. 

A.  His  personal  lialrility i6? 

B.  His  power  to  bimi  the  estate.  ...   i68 

C.  Hi*  po7ver  to  make  contracts  for 

carrying  on  farm 172 

p.  His  power  to  make  admissions..  174 
E.  His  Power  to  wah'e  statute  of 

limitations 177 

10.  His  liability  for  carrying  on  farm 

without  authority 181 

//.  Application  of  assets  and  conversion 

to  his  own  use 184 

J2.  Administrator  not  liable  beyond  as- 
sets    19X 

13.  Rights  and  powers  over  realty 195 

14.  His  duty  as  to  sales 2^4 

ij.  Miscellaneous  duties  and  powers 2C9 

XIV.  Executor  de  son  tort 222 

XV.  Exempt  property 229 

XVI.  Foreign  executors  and  administrators 231 

XVII.  Some  powers  and  duties  special  to  executors. 

/.  Po7ver  to  sell  and  make  investments  ..  237 

2.  Joint  powers  of  execution 240 

XVIII.  Inventory 247 

XIX.  Interest  payable  by  executors,  &c 255 

XX    Insolvent  estates 261a 

XXI.  Distribution 261^ 

XXII.  Limitation  of  actions  against 371 

XXIII.  Presentation  of  claims. 

/.    What  is  a  good  Pres  ntation 276 

2.  Presentation  as  affected  by  nature  of 

the  claim  ...  28a 

J.  Publication  of  the  notice,  and  the  time 

limited. 284 

4.  Miscellaneous ^87 

XXIV.  Probate  of  clnims , 290 

XXV,   Remedies  of  executors  and  administrators..  298 

XXVI.  Remedies  against  them. 

/.   Generally 304 

.  2.  Assent  of  executor  to  legacy,  and  a 

claim  for 308 

3.  Set-off  against  administrator 313 

4.  Pleading  by  administrator 314 

jr.  Service  of  Process  on 315 

b.  Execution  and  judgment  against  thent.  316 
7.    Writ  of  error  against  them 319 

XXVII.  Revocation  and  resignation  of  letters. 

/.  For  what  causes  letters  are  revoked...  391 

2.  Proceedings  for  remoT'al. 325 

3.  Resignation 330 

XXVIII.  Revivor  of  suits  by  and  against  administra- 
tors, &c 33a 

XXIX.  Sales  of  personalty. 

7.   The  Po7ver  to  sell  Personalty 335 

2.  Consequences  of  illega  I  sale,  rights  and 

duties  of  Purchaser 338 

3.  Fraudulent  sales. 

A.  hraudulent   as   to   distributees 

and  creditors 341 

B.  Fraudulent  as  to  th' purchasers. -^^ib 

4.  Purchase  by  administrator  at  his  oton 

sale ., 342 

J*.    Warranty,  caveat  emptor 346 

6.  Purchaser  refusing  to  complete  pur- 

chase  ; 348 

7.  Lien  on  sales 349 

8.  Miscellaneous. 351 
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/.  Generally 357 
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5.  Sale  nmUrprivtU*  act  0/  the  Ltgisla- 

ture 369 

6.  Ratification  0/ illegal  sales 371 

7.  Tlu  warranty  on  sales  qf  realty 373 

8.  The  lien  on  such  sales 375 

p.  Irregular  sales  under  valid  ordtr 381 

/0»   Miscellaneous 38a 

XXXI.  Miscellaneous... .« 386 

I.    Appointment  of  Administrators  and 

Ezecntors. 

1.    Who  has  the  Prior  Bight  to  Adminiatration. 

1.  Htishand  and  xoife's  iright.  The  husband 
has  the  first  right  to  administer  on  his  wife's 
estate;  Lee  v.  Benn^if,  2  (J.  U9. 

.  And  the  widow  is  entitled  by  statute,  to  a 
preference  over  all  others  to  the  administra- 
tion of  her  husband's  estate;  Muirhead  v. 
Muirliead,  6  S.  &  M.  451 ;  S.  P.,  Jordan  v. 
BaU.  44  M.  1)4. 

But  the  husband  will  not  be  entitled  to  the 
administration  of  his  wife's  estate,  as  against 
the  distributee  or  her  guardian,  if  by  the 
terms  of  the  marriage  contract,  the  husband 
is  excluded  from  all  interest  in  the  wife's  es- 
tate. And  a  stipulation  in  such  a  contract, 
securing  to  the  wife  a  separate  estate  in  the 
property  and  its  profits,  and  providing  **that 
the  property  should  remain,  as  if  the  mar- 
riage had  never  taken  place,"  deprives  him  of 
ail  interest  in  her  property  after  her  death. 
The  principle  in  such  cases  being,  th  it  the 
administration  shall  go  to  him  wno  has  the 
largest  interest  in  the  estate  ;  Fowler  v.  Kellt 
14  8.  &  M.  68  (citing  Langan  v.  Bowman, 
12  S.  &  M.  715,  and  pose,  5) ;  S.  P.,  Jordan 
V.  Ball,  44  M.  194. 

2.  Husband's  right  a«  representative  of  the 
wife.  The  right  of  the  next  of  kin  to  admin- 
ister on  an  intestate's  estate,  is  strictly  per- 
sonal :  and  if  the  next  of  kin  be  a  femme 
covert,  she,  and  not  her  husband,  is  entitled  to 
the  administration,  which  should  be  granted  to 
her  alone,  and  not  to  her  jointly  with  her 
husband ;  and  it  will  not  therefore  be  error 
for  the  court  to  grant  letters  of  administra- 
tion to  an  entire  stranger,  who  is  suitable 
and  well  qualified,  to  the  exclusion  of  the 
husband  of  the  next  of  kin  ;  Richards  v. 
Mills,  2  G.  450.  See  pos^,  212,  for  his  power 
to  act  for  wife  when  she  is  admistratrix.  &c. 

3.  Effect  of  renunciation  of  the  widow's 
right.  The  preference  right  of  the  widow  to 
letters  of  administration  de  bonis  non,  is  not 
lost  by  her  having  renounced  her  right  to  the 
original  administration  which  had  been  granted 
her.  In  this  case  the  widow  applied  for  let- 
ters of  administration  de  bonis  non,  the  estate 
being  vacant ;  Pendleton  v.  Pendleton,  6  8. 
&  M.  448.     See  post,  5,  8. 

4.  Tlie  right  of  the  next  of  kin  is  a  legal 
one.  By  statute,  husband  or  wife,  and  the 
distributees,  have  a  legal  right  to  administer  ; 
but  as  to  others,  the  appointment  is  a  matter 
in  the  sound  discretion  of  the  court;  Byrd 
V.  Gibson,  1  H."  568.  The  right  cannot  be 
denied  unless  the  applicant  be  under  21  years 
of  age,  of  unsound  mind,  incapable  in  law 
of  contracting,  or  convicted  of  some  infamous 
crime ;  and  the  judge  cannot  refuse  admii^- 
istration  to  the  next  of  kin,  because  he  knows, 


privately,  that  the  applicant  has  mania^a-potu. 
The  judge  must  be  sworn  to  give  evidence ; 
Smith  V.  Moore.  3  H,  40. 

5.  Contest  b'^tween  next  of  kin:  The  one 
entitled  to  largest  share  pr^erred.  Where 
two  distributees  apply  for  administration,  he 
is  to  be  preferred  (ceteris  paribus)  who  is 
entitled  to  the  largest  distributive  share. 
And  this  rule  is  applicable,  when  the  appli- 
cants are  the  representatives  of  distributees, 
as  guardians  for  them.  And  relationship  to 
the  intestate,  on  the  part  of  the  applicant 
representing  the  lesser  interest,  if  so  remote 
as  to  exclude  him  from  distribution,  makes 
no  difference ;  nor  does  the  fact  that  he  is  a 
creditor ;  Langan  v.  Bowman,  12  S.  k  M. 
715.  See  ante,  1 ;  S.  P.,  Jordan  v.  BaXl,  44 
M.  194. 

6.  RigM  of  relatives,  after  next  of  kin.  If 
the  next  «•!  kin  entitled  to  distribution  be 
under  age.  the  right  to  administer  devolves 
on  those  who  are  in  the  next  degree  of  kin- 
dred to  the  intt^state,  after  the  distributees ; 
Richards  v.  Mills,  2  G.  45(>. 

7.  Thut  next  of  kin  is  a  creditor,  is  no  rea- 
son for  rejecting  his  right.  U  is  no  reason 
for  rejecting  the  preferred  right  of  the 
widow  to  administration,  that  she  asserts  a 
claim  against  the  estate,  which  the  distriba. 
tees  contest ;  Pendleton  v.  Pendleton,  6  S,  & 
M.448. 

8.  Renunciation  of  right :  Form  of,  A 
request  by  a  widow  to  a  distributee,  to  take 
out  letters  on  her  husband's  estate,  accompa- 
nied by  a  verbal  renunciation  of  her  right, 
made  privatelv  and  not  in  court,  is  not  bind- 
ing on  her,  though  acted  on  by  the  distri- 
butee. She  has  the  right  to  apply  within 
sixty  days  from  her  husband's  death,  for  let- 
ters.  and  to  have  the  letters  granted  to  the 
distributee  revoked  ;  Muirhead  v.  Muirhead^ 
6  8.  &  M.  451.  The  right  is  lost  if  no  appli- 
cation be  made  within  sixty  days ;  and  if  letters 
have  been  improvidently  granted  within  that 
time,  the  application  to  revoke  must  be  made 
within  sixty  days ;  Jordan  v.  Ball,  44  M.  194. 

8.  Xiioellaneous  as  to  Appointment  of 
Administrator. 

9.  Appointment  after  the  lapse  of  twenty- 
seven  years.  An  administrator  appointed 
after  the  lapse  of  twenty-seven  years  from  the 
intestate's  death,  is  a  mere  naked  trustee  for 
the  distributees,  the  presumption  being  that 
there  is  no  debts  ;  and  if  the  right  of  the  dis- 
tributees to  sue  for  property  in  such  case  be 
barred,  his  right  will  also  be  barred ;  Manly 
V.  Kidd,  4  G  141. 

10.  Effect  of  appointing  a  debtor  of  in- 
testate, )iy  the  common  law  the  appoioiment 
by  a  testator  of  a  debtor  as  executor,  ex- 
tinguished the  debt ;  but  the  appointment  of 
a  debtor  as  administrator,  only  suspended  the 
remedy ;  Kelsey  v.  Smith,  1  H.  68. 

11.  Administrator  durante  minoritcUe,  If 
the  next  of  kin  or  widow  be  a  minor,  the 
court  may  grant  letters  durante  minorttate  ; 
and  in  such  case  the  court  may  appoint  a 
suitable  stranger  over  a  creditor  ;  Pitcher  v. 
Armat,  5  H,  288. 
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11  a  Grant  of  letters  in  vacation  :  Be- 
grant.  Whether  a  grant  of  letters  of  ad- 
ministration made  in  vacation,  and  acquiesced 
in  by  all  the  parties  interested,  is  void ; 
Qiiivref  Bnt  if  the  person  so  appointed, 
afterwards  have  himself  re-uppoinled  in  term 
lime,  npon  the  ground  that  the  first  appoint- 
ment was  void,  he  will  be  estopped  to  deny 
that  the  first  appointment  wa>  void,  and  that 
the  true  administration  commenced  with  the 
lost  appointment ;  and  hence,  all  statutes  of 
limitations  which  commenced  to  run  from  the 
grant  of xletters  of  adminisi ration,  will  com- 
mence from  the  last  grant ;  Brown  v.  HiU, 
4  0.643. 

116.  Joining  another  with  next  of  kin. 
Where  no  executor  has  been  appointed,  the 
universal  legatee  in  the  will  is  entitled  to 
administration ;  and  it  is  not  improper  that 
others  should  be  joined  with  him  at  his  re- 
quest ;  Jordan  v.  Ball,  44  M.  194. 

8.   The  Grant  of  Letters  is  Leoal  entirely. 

1 2.  Gives  no  power  hey  on  dthe  jurisdiction 
of  the  grant,  hvery  grant  of  administration 
is  strictly  confined  in  its  operation  and  au- 
thority to  the  limits  of  the  Sfate  in  which  it 
is  mnde,  and  does  not  dejure  extend  to  other 
Slates,  and  it  confers  no  power  to  collect  as- 
sets iiv  another  State.  Whatever  operation 
may  be  allowed  it  in  another  State,  is  a  mere 
matter  of  courtesy;  Biley  v.  Moseley,  44  M. 
37.  Bnt  if  an  administrator  actually  collect 
assets  in  another  Slate  without  an  ancillary 
administration  there,  and  bring  them  within 
this  State,  and  subject  them  voluntarily  to  the 
jurisdiction  of  the  Probate  Court  here,  the 
assets  will  be  administered  according  to  the 
same  rule  as  assets  situated  here  at  the  intes- 
tate's death.  And  hence,  the  administrator 
is  not  entitled  to  any  expenses  he  may  have 
incurred  in  going  to  such  foreign  State  and 
collecting  the  assets  there ;  Sattenvhite  v. 
Litttefield,  13  S.  &  M.  302. 

S.  P.  Where  a  person   brought  property 
here  at  the  request  of  the  heirs,  and  then  ad- 
ministered on  it,  it  was  held  that  he  was  not 
entitled  to  charge  for  the  expenses  of  bringing 
it  here ;  Roberts  v.  Rogers,  6  C.  152. 
See  Pkobatb  Court,  39.    See  post,  16a. 
13.   Same :  Right  of  administrator  to  sue 
tn  another  jurisdiction.    If  an  administrator 
has,  in  virtue  of  his  administration,  reduced 
Into  his  possession  personal  property  of  the 
intestate  situated    within   the   State   which 
made  the  grant,  and  so  has  acquired  the  legal 
title  and  possession  thereof  according  to  the 
laws  of  that  country,  then,  if  that  property 
»bc»ald  be  afterwards  found  in  another  coun- 
try, or  be  carried  away  and  concealed  against 
his  will,  he  may  maintain  a  suit  for  it  outside 
of  the  jurisdiction  of  bis  appointment,  with- 
out taking  out  new  letters ;  for  he  is  to  all 
io tents  and  purposes  the  owner  of  such  prop- 
erty,  although  he  is  so  in  his  character  of 
trustee  for  others ;  Kilpatrick  v.  Bush^  1  C. 
199. 

14.  Same  :  Modification  of  the  rule.  But 
the  rule  is  difierent  where  the  administrator 
himself  wrongfully  removes  the  property  into 


a  new  jurisdiction  ;  for  whilst  in  the  new  juris- 
diction he  would  be  declared  a  trustee  for  the 
distributee  as  to  the  property  so  wrongfully 
carried  there,  yet  this  would  be  on  the  ground 
of  a  tortious  conversion  of  the  property,  and 
that  would  not  constitute  him  a  trustee  in  re- 
spect to  third  persons.  For  in  the  new  jnri?- 
diction  he  would  not  be  liable  to  be  sued  by 
creditors  of  the  intestate,  either  as  adminis- 
trator or  personally;  nor  would  the  property 
be  liable  there  to  creditors.  And  it  is  equally 
clear  that  he  would  have  no  right  in  that  juris- 
diction to  bring  suits  as  administrator  to  re- 
cover the  property  so  removed  by  him,  for  his 
grant  of  letters  in  the  domicile  of  his  intestate 
had  no  extra-territorial  force  or  effect  what- 
ever. His  title  thus  acquired  is  local  and 
limited,  and  is  conferred  only  for  the  purpose 
of  enabling  him  to  discharge  a  trust  created 
by  the  local  law  in  reference  to  property  there 
situated ;  and  his  wrongful  removal  of  the 
property  to  another  jurisdiction,  is  a  forfeit- 
ure of  his  title  and  an  abandonment  of  his 
trust.  It  therefore  follows  that  if  in  such 
foreign  jurisdiction  a  p»rty  obtaining  adverse 
possession  of  property  so  wroncrfnlly  brought 
there  by  an  administrator,  should  retain  it  f (  r 
a  period  long  enough  to  bar  such  administra- 
tor's right  to  recover  if  he  were  allowed  to  sue, 
this  will  not,  on  that  account,  bar  the  right  of 
an  infant  distributee;  but  the  statute  will  be 
applied  in  such  a  case  precisely  as  if  no  ad- 
ministrator had  ever  been  appointed  ;  Ih. 

15.  Same.  A  grant  of  letters  of  adminis- 
tration  has  no  extra-territorial  force,  outside 
of  the  State  in  which  the  grant  is  made.  And 
the  administrator  can  neither  sue  nor  be  sued 
in  a  foreign  jurisdiction.  And  a  foreign  ad- 
ministrator cannot  be  proceeded  against  as  a 
non-resident  in  the  courts  of  this  State,  with 
a  view  to  subject  property  of  the  estate  situ- 
ated here  to  the  payment  of  the  plaititiff's  de- 
mand ;  Boyd  v.  Lambeth.  2  C.  433 ;  S.  P., 
Winter  v.*  Winter,  W.  211.  See  post,  231, 
232. 

16.  Efect  of  grant.  Where  the  property 
was  brought  from  a  foreign  jurisdiction,  and 
there  was  no  property  here  at  intestate's 
death.  See  Probatb  Court,  39. 

16a.  Payment  to  foreign  administrator. 
Payment  here,  by  an  administrator,  of  a  debt 
due  to  a  foreign  administrator,  is  ordinarily 
invalid,  and  does  not  entitle  the  domestic  ad- 
ministrator to  credit  therefor.  But  upon  the 
principles  settled  in  SaUenuhife  v.  Littlefield 
(ante,  12),  if  the  administrator  here  can  show 
that  the  foreign  administrator  accounted  for 
such  payment  in  the  court  wherein  he  was 
appointed,  this  will  be  a  good  discharge  of  the 
debt  so  paid,  and  will  entitle  him  to  the 
credit ;  Anderson  v.  Gregg,  44  M.  170. 

165.  Power  and  duty  as  to  foreign  assets. 
An  administrator  here  has  no  power  to  collect 
assets  in  another  State ;  and  ne  cannot  make 
a  legal  demand  and  presentment  of  a  bill  due 
to  his  intestate  and  payable  in  a  foreign 
State;  lb.  Hee post,  299;  8.  P.,  Riley  v. 
Mosley,  44  M.  37. 

1  ^c.  Payment  in  the  foreign  jurisdiction. 
But  if  the  debtor  be  in  the  jurisdiction  in 
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which  letters  are  granted,  he  may  pay  the 
debt  to  the  administrator  there,  for  he  may 
then  be  compelled  to  make  payment;  RUey 
V.  Moseley,  44  M.  37. 

I6d.  Same:  Case  tn  judgment.  In  1863 
A.  sold  land  to  B.  lying  in  this  State,  where 
both  the  vendor  and  vendee  resided.  Shortly 
afterwards  A.  went  to  Memphis,  Tennessee, 
temporarily,  carrying,  however,  with  him  sev- 
eral thousand  dollars  in  money,  and  also  the 
note  of  B.,  and  during  bis  absence  there  A. 
died ;  and  letters  of  administration  were 
granted  by  the  Probate  Court  in  that  State, 
to  W.  In  1865,  B.  lived  in  Memphis,  doing 
business  there,  and  there  paid  to  W.,  the  ad- 
ministrator of  A.,  his  note  ft)r  the  land : 
Held,  that  the  Probate  Court  in  Tennes- 
see had  authority  to  grant  letters  of  adminis- 
tration on  A.'s  estate,  and  that  the  payment 
made  by  B.  of  his  note  was  ^ood  and  valid ; 

4.  Appointment  and  Qnalifleation  of  Exeoutori. 

17.  Appointment  by  construction.  The  ap- 
pointment of  an  executor  may  be  either  ex- 
press or  constructive;  where  there  is  no 
express  appointment,  if  by  any  word  or  circu  m- 
locution,  the  testator  recommend  or  commit 
to  one  or  more  the  charge  and  office,  or  other 
rights  which  appertain  to  an  executor,  it  is 
tantamount  to  an  express  appointment  of  an 
executor ;  Grant  v.  Spann,  5  G.  294. 

18.  Same.  Where  no  executor  has  been 
expressly  nominated  by  the  testator,  an  au- 
thority given  to  a  trustee,  legatee,  or 
other  person  named  in  the  will,  to  col- 
lect and  pay  off  the  debts  due  to  and  by  the 
testator,  is  equivalent  to  the  appointment  'of 
such  person  as  executor ;  but  this  authority 
to  collect  and  pay  debts  need  not  be  express, 
if  the  duties  imposed,  or  the  authority  con- 
ferred, necessarily  imply  the  right  to  receive 
the  testator's  goods,  and  collect  and  pay  his 
debts ;  lb. 

19.  Sam^ :  Case  in  judgment.  The  testa- 
tor devised  his  whole  estate  to  a  trustee,  in 
trn^.  for  the  benefit  of  his  wife  and  children, 
and  directed  that  his  property  should  not  be 
divided  until  his  debts  were  paid,  and  then 
that  his  widow  should  receive  one-third  of  his 
estate,  to  be  held  by  her  during  her  natural 
life,  and  that  the  balance,  of  his  estate  should 
be  divided  among  his  children ;  no  express 
appointment  of  an  executor  was  made  :  Hdd, 
that  the  trustee's  right  to  the  immediate 
possession  of  the  estate,  which  was  to  be  con- 
tinued until  the  debts  were  paid,  at  which 
time  he  was  bound  to  distribute  it  according 
to  the  directions  of  the  will,  negatived  the 
idea  that  he  was  to  receive  the  property 
through  the  hands  of  an  administrator,  and 
implied  the  authority  to  collect  and  pay  the 
debts,  and  therefore,  he  was  executor  by  con- 
structive appointment ;  lb, 

20.  Same:  Judgment  of  court  that  there 
has  been  a  constructive  appointment.  Upon 
production  of  a  will  for  probate,  the  Probate 
Court  acquires  full  jurisdiction  of  the  case; 
and  if  there  be  no  express  appointment  of  an 
executor,  that  court  has  the  exclusive  right 


in  the  first  instance,  to  determine  whethei* 
there  has  been  a  constructive  appointment  or 
not;  and  if  the  court  should  err  in  its  deci- 
sion, its  judgment  cannot  be  attacked  in  a 
proceeding  instituted  by  a  distributee  to  re- 
voke the  letters  testamentary  granted  to  one 
whom  the  court  has  adjudged  to  be  executor 
by  construction,  and  to  procure  a  grant  of 
letters  of  administration  with  the  will  an- 
nexed, to  the  petitioner ;  lb. 

21.  Legai  age  of  executor.  Eijfhteen  years 
is  the  legal  age  of  an  executor;  and  if  a  testa- 
tor direct  that  his  son  shall  be  executor  when 
he  becomes  of  age,  he  will  be  entitled  to  act 
as  soon  as  he  arrives  at  eighteen  years  of  age ; 
Christopher  v.  Cox,  3  0.  162. 

II.    Administrator  ad  Oolligendam. 

22.  Irregular  appointment  of.  Although  it 
is  irregular  to  appoint  an  administrator  ad 
colligendum,  without  notice  to  an  acting  exe- 
cutor, yet  if  at  the  same  time,  the  letters 
testamentary  of  the  executor  be  properly  re- 
voked, he  has  no  further  interest,  and  cannot 
complain ;  Morris  v.  Morris,  5  C.  847.  As 
to  power  of  the  Probate  Court  to  appoint  a 
collector,  see  Probatr  Court,  216,  41. 

23.  Collector's  power,  A  collector  has  no 
power  to  pay  debts  or  to  make  distribution ; 
Henderson  v.  Clarke^  5  C.  436. 

m.  AdminlBtrator  de  bonis  non. 
1.  Appointment  of. 

24  When  necessary :  Death  of  administra- 
tor in  chief  .  When  an  administrator  dies  be- 
fore complete  administration,  letters  should 
be  granted  to  an  administrator  de  bonis  n'^n. 
The  administrator  or  executor  of  the  firut 
administrator  has  no  authority  to  intermeddle 
wilh  the  estate ;  Hendrick  v.  Snodgra^s.W,  86 ; 
except  to  settle  the  accounts  of  the  deceased 
administrHtor ;  Phipps  v.  Probate  Judye,  5 
II.  ,59;  Steen  v.  *<feen.  1  C.  361;  Jones  v. 
Irvine.  1  C.  3G1 ;  Prestige  v.  Pendleton^  6  G. 
379. 

See  Probatb  Court,  40. 

2.1.  The  rigid  of  next  of  kin  to  the  appoint' 
vient,  see  ante,  3. 

8.  His  Powers  and  Bights. 

26.  Extendi  oidy  to  unadnUnistered  assets. 
The  rights  and  powers  of  an  administrator  iU 
bonis  non.  are  limited  to  the  administration 
of  the  goods  and  chattels  left  uuadministered  ; 
he  cannot  make  a  deed  to  realty  sold  by  his 
predecessor;  Davis  v.  Brandon,  1  H.  154. 
But  he  may  enforce  a  sale  made  by  his  pre- 
decessor, and  collect  the  purchase  money; 
and  may  enforce  the  statutory  lien  created 
by  such  sale ;  Prestridge  v.  Pendleton,  2  C. 
80 ;  Miter  v.  Helm,  2  8.  &  M.  6«7.  Balances 
found  due  by  the  administrator  in  chief,  if 
for  distribution,  and  if  there  be  no  creditors' 
claim  thereon,  should  be  decreed  to  be  paid 
to  the  distributee,  and  not  to  the  adminis- 
trator de  bonis  non  ;  Gray  v.  Harris y  43  .M. 
421. 

27.  Same :  Instances.  He  has  no  rijrht  to 
proceed  against  his  predecessor  for  a  deva^ 
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tavit.  Dor  for  mal-administration  ;  hip  commis- 
8ion  extends  only  to  the  unadminlstered  as- 
sets; Kelsey  v.  Smith,  1  II.  68;  Prosser  v. 
Terhy.  1  H.  87  ;  Judge  of  Probate  v.  Green. 
1  H.  146;  StuhVefield  v.  McRaven,  5  S.  4& 
M-130;  Rives  v.  Patti/,  43  M.  338.  Bnt  he 
may  sue  the  first  administrator  on  his  bond 
for  specific  anadministcred  property,  which, 
npon  demand,  he  has  failed  to  deliver  ap; 
Prosser  v.  Yerhy,  supra ;  Rives  v.  PoJtty, 
9upra^  He  is  also  entitled  to  have  delivered 
to  him  the  choses  in  action  of  the  estate, 
which  were  not  collected  by  the  adminis'rator 
in  chief,  and  to  an  injunction  restraining  his 
predecessor  from  collecting  such  as  he  may 
nave  in  his  hands.  But  is  not  the  former  ad- 
ministrator not  entitled  to  retain  money  com- 
ing to  his  hands,  from  collections  made  after 
his  discbarge,  in  satisfaction  of  a  balance  duo 
him  on  his  final  account;  Quceref  Stubble- 
field  v.  McRaven,  supra.  He  has  no  right 
to  sue  bis  predecessor  on  his  bond,  for  a  bal- 
ance in  money  due  by  him  on  his  finnl  ac- 
count, but  creditors  and  distributees  may; 
Byrd  v.  Holloway,  6  S.  &  M.  323 ;  Rives  v. 
Patty,  43  M.  338.  Nor  can  he  sue  the  admin- 
istrator in  chief  on  his  bond,  for  settling  a 
claim  due  the  estate,  by  taking  in  payment  of 
it  his  own  debt ;  but  if  this  were  done  fraud- 
ulently, the  debtor  would  still  remsun  liable 
to  the  administrator  de  bonin  non  ;  Judge  of 
Probate  Y  Green,  1  H.  146.  He  cannot  sue 
for  maladministration  by  h  s  predecessor,  as : 
1st,  for  a  failure  to  inventory  property;  2d, 
for  a  failure  to  take  good  security ;  3d,  for 
balance  in  money  due  on  his  final  account; 
Prosser  v.  Yerby,  1  H.  87. 

28.  Same.  It  is  settled  rule  that  an  adminis- 
trator de  bo7iis  non  c&n  maintain  suit  only,  for 
such  goods,  chattels,  and  credits  as  remain 
nnadminietered  by  a  former  administrator; 
whether  the  former  administrator  acted  agree- 
ably to  law  or  not;  whether  he  committed  a 
devastavit  or  not,  are  matters  with  which  the 
administrator  de  bonis  non  has  no  concern. 
The  creditors  and  distributees  are  alone  in- 
terested in  that  inquiry ;  Scott  v.  Searles,  14 
8.  &  M.  94. 

*29.  Sam  e :  Wh  at  are  unadministered  asse 's : 
lUegal  disposition  of  assets.  W  here  the  prop- 
erty of  the  intestate  has  been  legally  disposed 
ot  by  the  administrator  in  chief,  in  proper 
course  of  administration,  the  admini.-^trator 
de  bonis  non  has  no  right  to  interfeire  with  it ; 
but  if  such  disposition  were  "•  »•  or  fraudu- 
lent, and,  therefore,  not  a  valid  act  of  admin- 
istration, the  property  remains  Fubje^t  to  the 
control  of  the  administrator  de  bonis  non. 
and  is  assets  in  his  hands,  as,  thoucrh  it  hud 
never  been  sold;  Forniquet  v.  Forsta'l,  5  G. 
87  (citing  Prosser  v.  Leatherman  4  H.  237  ; 
Miller  v.  Helm,  2  S.  &  M.  687;  Scott  v. 
Searles,  7  ib.  505);  Searles  v.  Scott,  14 
ib.   94. 

30.  Same.  An  administrator  de  bonis  non 
is  the  representative  of  the  decedent,  and  not 
of  the  original  administrator,  and  he  is  only 
bound  by  the  administrative  acts  of  the 
orii^inal  administrator,  so  far  as  they  are 
egal  aod  valid,  and   be  is  not  bound  by  a 


fraudulent  disposition  of  assets  made  by  the 
original  administrator ;  Ib 

31.  Same.  He  is  (as  well  as  the  former 
administrator)  a  trustee,  for  the  creditors,  of 
all  the  ajjsets  which  are  subject  to  the  pay- 
ment of  debts,  and  it  is  his  right  and  duty  to 
secure  all  such  assets,  and  appropriate  them 
to  the  benefit  of  creditors;  and  he  may,  there- 
fore, sue  for  and  recover  property  illegally 
disposed  of  by  his  predecessor;  and  when  the 
estate  has  been  declared  insolvent,  he  may 
bring  a  bill  to  set  aside  a  sale  of  realty  fraudu- 
lently and  illegally  made  by  his  predecessor ; 
lb. 

32.  Same:  Instances.  And  though  an  ad- 
ministrator may  assign  a  note  for  the  legal 
purposes  of  administration,  yet  if  he  assign  it 
illegally  for  his  own  benefit,  it  is  unadminis- 
tered  assets;  Prosser  v.  Leatherman,  4  H. 
237  ;  Miller  v.  Helm,  2  S.  &  M.  687  ;  Scott  v. 
Searles.  7  S.  &  M.  498.  AVhcther,  however, 
the  mere  act  of  the  administrator,  without 
fraud  (he  being  solvent),  in  taking  a  claim 
against  himself,  in  payment  of  a  debt  due  the 
estate,  makes  the  payment  void;  Quoere? 
Judge  of  Probate  v.  Green..  1  H.  146.  But  if 
the  administrator  in  his  final  account  has  fully 
accounteil  for  a  note  which  has  been  illegally 
disposed  of  by  him,  and  he  has  been  fully 
discharged  on  due  notice,  with  a  balance  in 
his  favor,  this  is  a  full  administration  of  the 
note,  and  it  will  no  longer  be  assets  in  the 
hands  of  the  administrator  tie  6on/5  non y  and 
in  such  a  case  the  administrator  de  boms  non 
would  be  without  remedy,  though  the  fin  il 
account  be  fraudulent,  except  upon  a  bill  to 
annul  the  settlement  for  fraud ;  Searles  v. 
Scott,  14  S.  &  M.  94. 

33.  Same :  Instances  of  illegal  sale  of 
slaves.  A  sale  of  slaves  made  without  an  or- 
der of  court  is  invalid ;  and  not  being  a  valid 
act  of  administration,  the  slaves  remain  un- 
administered  assets,  and  can  be  recovered 
by  the  administrator  de  bonis  non  ;  Hull  v. 
Clark,  14  S.  &  M.  187  (citing  Byrd  v.  Hollo- 
way,  6  id.  323) ;  S.  P.,  as  to  any  void  sale 
made  by  the  administrator  in  chief;  Pres- 
t ridge  v.  Pendleton,  2  (J.  80. 

34.  Same:  Delivering  note  to  a  distributee. 
The  delivery  by  an  administrator  of  a  note 
due  the  intestate  to  a  distributee,  is  not  such 
an  act  of  administration  as  will  prevent  an 
administrator  de  bonis  non.  from  maintaining 
suit  to  col'ect  it  It  is  still  unadministered 
assets,  and  if  the  note  be  secured  by  mort- 
gage,  the  administrator  de  bonis  non  m  >y 
maintain  a  bill  to  foreclose  the  mortgage,  not- 
withstanding, the  guardian  of  the  distributee 
has  recovered  judgment  at  law  on  the  note; 
ifor.se  v.  Clayton,  13  S.  &  M.  373. 

35.  Collecting  debt  illegally.  If  the  admin- 
istrator fraudulently  receive  in  payment  of 
a  debt  due  the  estate,  a  claim  held  by  the 
debtor  on  the  administrator,  the  payment  is 
void,  and  the  administrator  de  bonis  non  may 
recover  the  debt  again  ;  but  Quoere?  as  to  this, 
if  the  transaction  were  without  fraud,  and 
the  administrator  solvent ;  Probate  Judge  v. 
Green.  1  H.  146. 

36.  Right  to  sue  for  debt  by  the  adminis- 
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trator  in  chief.  It  ie  the  duty  by  statute  of 
au  administrator  to  retaia  od  his  iuveotory  a 
debt  due  by  himself  to  the  intestate.  If  he 
fail  to  do  so,  it  is  a  breach  of  his  bond,  and 
the  administrator  may  sue  him  for  the  debt, 
since  in  that  case  it  still  remains  unadminis- 
tered  assets  ;  Kdsey  v.  Smith,  I  H.  68. 

36a.  Judgment  and  collection  by  sheriff, 
as  ads  of  administration.  An  administrator 
who  has  recovered  a  jud&rment  on  a  claim 
due  the  estate,  on  which  the  money  has  been 
collected  by  the  sheriff,  does  not  lose  bis 
rififht  thereto  by  his  subsequent  removal  from 
office  and  the  appointment  of  an  adminis- 
trator de  bonis  non.  Upon  collection  by  the 
sheriff,  the  judgment  ceases  to  be  unadminis- 
tered  assets,  and  hence  cannot  go  to  the  ad- 
ministrator de  bonis  non;  and  being  adminis- 
tered assets,  the  administrator  is  accountable, 
and  he  may  therefore  collect  the  money  from 
the  sheriff  by  motion  after  his  removal; 
Gray  v.  Keill.  14  S.  &  M.  186 ;  and  the  rule 
is  the  same,  where  the  attorney  of  the  admin- 
istrator collected  the  money  before  his  re- 
moval ;  Sloan  v.  Johnson,  14  S.  &  M.  47.  And 
if  the  administrator  return  in  his  inventory 
cash  on  hand,  it  is  thereby  administered  as- 
sets, for  which  the  administrator  de  bonis 
non  cannot  sue ;  Prosser  v.  Yerby,  1  H.  87. 

8.  Privity  between  Adminiitrator  in  Chief  and 
Adminiitrator  de  bonii  non. 

37.  Remvor  necessary.  There  is  no  privity 
between  the  administrator  in  chief  and  the 
administrator  de  bonis  non.  Hence,  an  execu- 
tion issued  after  the  revocation  of  the  letters 
of  the  former  upon  a  judgment  rendered 
against  him,  cannot  be  levied  on  assets  in  the 
hands  of  the  latter,  without  a  revivor  of  the 
judgment  against  him ;  nor  can  such  judg- 
ment be  made  the  foundation  of  a  suit  against 
the  administrator  de  bonis  non  for  a  devas- 
tavit; Ruff  V.  SmitK2  G.  59. 

38.  There  is  a  privity  in  some  ca^es  :  Ad- 
mission.  In  many  respects  there  is  no  privity 
between  the  administrator  in  chief  and  the 
adminstrator  de  bonis  nnn,  but  in  many  others, 
the  acts  of  the  administrator,  within  the 
sphere  of  his  duty  and  power,  are  obligatory 
on  his  successor  so  far  as  to  charge  the 
estate  ;  for  the  estate  comes  to  the  hands  of 
the  administrator  de  bonis  non,  charged  bv 
those  acts  of  the  administrator  in  chief,  which 
he  might  legitimately  do  whilst  the  estate  was 
in  his  hands ;  and  admissions  made  by  the  ad- 
ministrator in  chief  in  good  faith,  in  reference 
to  such  acts,  bind  the  estate,  and  ai%  admissi- 
ble in  evidence  against  the  administrator  de 
bonis  non,  though  the  first  administrator  be  a 
competent  witness  to  establish  the  facts 
sought  to  be  proven  by  the  admission  ;  Dun- 
can V.  Watson^  6  C.  187. 

39.  Privity  between  a^s  to  suits  and  judg- 
ments. Under  the  statutes  of  this  State,  the 
administrator  de  bonis  non,  is  in  full  privity 
with  the  previous  administrator,  and  he  may 
prosecute  and  defend  a  writ  of  error  to  a 
judgment  rendered  in  favor  of  or  against  the 
previous  administrator  without  revivor ;  Mayer 
v.  McLure,  7  G.  ::89  (citing  N.  0.  J.  j-  O. 


N.  R.  R.  Co.  V.  RoUins,  lb.  384).  Yet  at 
common  law,  if  a  suit  were  brought  against  an 
administrator  and  he  died,  it  could  not  be 
revived  against  the  administrator  de  bonin 
non,  and  this  was  the  rule  in  this  State  until 
the  year  1846;  for  the  former  statute  (H.  C. 
692,  841-2)  which  allowed  revivor  in  favor  of 
and  against  the  representatives  of  a  deceased 
party^  was  held  not  to  apply  to  a  case  where 
the  action  was  against  an  administrator  io 
chief,  and  he  died,  for  it  was  said  the  adminis- 
trator de  bonis  non  was  not  a  representative 
of  the  previous  administrator ;  Portevant  v. 
Pendleton.  1  C.  25. 
See  Scire  Facias,  I2a. 

40.  Practice  on  tvrit  of  error.  When  a 
writ  of  error  is  sued  out  after  the  death  of 
the  first  administrator,  and  after  the  appoint- 
ment of  an  admistrator  de  bonis  non.  a  scire 
facias  ad  audiendum  errores,  may  properly 

issue  from  the  High  Court  to  notify  the  latter 
of  the  pendency  of  the  writ;  Mayer  t. 
McLure,  7  G.  389. 

lY.  Administrator  of  Deceased  Administrat(ff 
or  Ezecntor. 

41.  Has  no  power  to  administer  (he  estaie. 
An  administrator  of  a  deceased  administrator 
has  no  power  to  a«:minister  the  estate  of  the 
first  decedent.  He  can  only  administer  the 
estate  of  his  own  intestate,  and  hence  he  is 
not  liable  to  be  sued  on  his  bond  for  an  act  of 
mat-administration  committed  by  his  intestate. 
To  enable  the  distributee  to  recover  on  the 
bond  of  the  admmistrator  of  a  deceased  ad- 
ministrator of  his  ancestor's  estate,  he  most 
not  only  show  a  breach  of  the  bond  of 
the  first  administrator,  by  regular  suit  and 
judgment,  and  then  a  breach  of  the  bond 
of  the  administrator  of  the  deceased  admin- 
istrator, by  showing  that  he  has  assets,  and 
has  been  guilty  of  a  devastavit  by  a  failure 
to  apply  the  assets  of  the  deceased  adminis- 
trator to  the  payment  of  the  debt  so  estab- 
lished by  the  judgment ;  Probaie  Judge  v. 
Philips,  5  H.  59. 

42.  Liable  to  setfle  the  accounts  of  his  in^ 
testate.  But  an  administrator  of  a  deceased 
administrator  (the  latter  having  died  without 
a  final  settlement  of  his  accounts)  is  b«innd 
to  render  a  final  account  for  his  intestate  of 
the  latter's  administration  ;  Jones  v.  Irvine,  1 
C.  361 ;  Sleea  v.  Steen,  3  C.  513 ;  Prestige  v 
Pendleton,  6  C.  379.  And  it  seems  where  there 
is  no  administrator  of  the  deceased  adminis- 
trator, chancery  would  have  jurisdiction  to  en- 
force payment  of  a  general  residuary  legacy ; 
Jimes  V.  Irv^ine^  supra.  And  upon  rendering 
such  an  account,  the  Probate  Court  may  allow 
the  administrator  of  the  deceased  administra- 
tor to  retain  on  account  of  an  indebtedness  of 
the  first  intestate's  estate  to  the  deceased  ad- 
ministrator, a  note  belonging  to  the  estate, 
and  payable  to  the  deceased  administrator  ; 
and  if  the  note  be  payable  to  bearer,  the  legal 
title  by  such  order  allowing  its  retention  passes 
to  the  administrator  of  the  deceased  adminis- 
trator ;  Prestige  v.  Pendleton,  6  C.  379. 

42a  No  power  to  object  to  execution  against 
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hxs  intestate  as  administrator.  An  adminis- 
Irator  has  no  power  to  object  to  the  validity 
or  legality  of  ao  execution  issued  against  his 
iotestate  as  administrator  of  a  third  person, 
and  it  will  be  error  for  the  court  to  quash 
Buch  an  execution  on  his  motion  ;  Henderson 
T.  Winchester,  2  G.  290. 

y.  Administrator,  with  the  Will  Annexed. 

43.  Appointment  of  ,  A  non-resident  exe- 
cutor, wno  has  failed  to  propound  the  will 
for  probate  and  to  ask  for  letters  for  a  year 
after  the  testator's  death,  need  not  be  sum- 
mooed  on  an  application,  by  the  parties  inte- 
rested, to  probate  the  will  and  for  letters  c.  t 
a. ;  and  an  appointment  so  made  will  not  be 
erroneous  ;  Cox  v.  Cox,  ^  S.  &  M.  292. 

44.  Powers  of.  When  the  testator  directs 
his  executors,  as  such,  and  not  nominatim,to 
do  a  certain  act,  at  all  events,  giving  them 
no  discretion  in  the  matter,  the  power  sur- 
vives ;  and  on  the  death  of  the  executor,  it 
may  be  exercised  by  the  administrator  de 
hmts  non,  with  the  will  annexed ;  King  v. 
Talbert.  7  G.  367  (citing  Bartlett  v.  SSuiher- 
land,  3  C.  395,  for  which,  see  post,  243,  244, 
24.i,  246). 

45.  Same  :  Case  in  judgment.  The  tes- 
tator, by  the  first  clause  in  his  will,  directed 
that  his  property  should  be  kept  together, 
and  that  tne  expenses  of  his  family  and  the 
education  of  his  children  should  be  paid  out 
of  his  effects.  By  the  third  clause,  he  directed 
that  hi8  farm  should  be  continued,  and  for  this 
purpose  he  directed  his  executors  to  sell 
the  farm  and  land  then  owned  by  him,  and 
purchase  another  in  a  more  suitable  location. 
tij  the  fourth  clause,  he  directed  that  the  sur- 
plus proceeds  of  his  farm  should  be  invested 
in  property  in  such  other  manner  as  his  exe- 
cutors should  deem  best  for  the  interest  of  his 
family.  By  the  fifth  clause,  he  provided  that 
his  property  should  be  equally  divided  among 
his  children  upon  the  marriage  of  his  widow  ; 
and  by  the  last  clause,  he  appointed  R.  and  H. 
his  executors.  The  will  was  not  executed  so 
as  to  pass  real  estate.  After  the  death  of 
both  the  executors,  and  whilst  the  widow  re- 
mained unmarried,  one  of  the  testator's  chil- 
dren applied  for  a  division  of  the  estate : 
He/d. 

1.  That  the  invalidity  of  the  direction  to 
sell  the  farm  did  not  affect  the  directions  to 
keep  the  propertv  together  and  continue  the 
plantation  ;  and  that  the  executors,  under  the 
power  vested  in  them  ny  the  fourth  clause,  to 
invest  the  proceeds  of  the  farm  in '  other 
property,  might  purchase  another  planta- 
tion. 

2.  That  the  duties  imposed  to  keep  the 
property  together  and  continue  the  (arm,  and 
to  purchase  another  in  a  more  suitable  loca- 
tion, were  to  be  discharged,  at  all  events,  by 
the  executors  as  such,  and  not  nominatim, 
and  opon  their  death  survive  to  the  adminis- 
trator de  bonis  non  ;  King  v.  Talbert,  7  G. 
367. 

See  Lboacy,  12. 

45a>    y\^^e  sale  is  discretionary.    But  if 


the  direction  be  to  sell,  and  if,  in  the  execu' 
tor's  opinion,  it  should  be  advisable,  this  is  a 
discretionary  power,  and  can  be  exercised* 
only  by  him ;  it  cannot  be  exercised  by  the 
administrator  c.  t,  a.  /  Montgomery  v.  Milli' 
Jcen,bS.&  M.  151. 

YI.  Acconnts. 

See  Probate  Court,  sub-division  Accounts, 
197,  etseq. 

1.  Aooountt  Oenerallj. 

46.  Presumed  to  be  returned  officially. 
Accounts  and  appraisements  returned  to  the 
Probate  Court  by  an  administrator  are  pre- 
sumed to  be  in  his  oflScial  character,  though 
not  so  stated  on  their  face  ;  Stewart  v.  Rich- 
ardson,  3  G.  313. 

47.  Account  retwned  for  settlement  is  a 
suit.  The  account  of  an  executor  or  admin- 
istrator propounded  for  settlement  in  the 
Probate  Court,  is  a  suit  within  the  meaning 
of  art.  190,  p.  510,  of  the  Rev.  Code  of  1857, 
to  establish  a  claim  in  favor  of  the  account- 
ant agajnst  the  estate  of  a  deceased  person; 
and  the  accountant  is  not  therefore  a  compe- 
tent witness  to  establish  any  item  of  credit  in 
his  account,  nor  to  exonerate  himself  from 
any  sum  with  which  the  heirs  and  legatees 
may  allege  he  is  chargeable;  Haralson  v. 
White,  9  G.  178. 

48.  Vouchers  to  accounts.  Receipt  of 
sheriff.  The  receipt  of  a  sheriff  given  to  an 
executor,  which  shows  on  its  face  that  an 
execution  against  the  decedent  was  then  in 
the  hands  of  the  sheriff,  and  that  it  was  paid 
by  the  administrator,  is  prima  facie  evidence 
of  the  existciice  of  the  judgment,  and  a 
sufficient  voucher  to  authorize  an  allowance 
for  the  payment ;  lb. 

48a.  Same  :  Onprobated  claim.  If  an  ad- 
ministrator pay  an  unprobuted  open  account 
against  his  intestate,  he  must  show  by  proof 
that  it  is  a  valid  claim  against  the  intestate 
in  its  inception,  and  was  never  paid  by  him 
in  his  lifetime;  lb.  See  post,  sub-division 
Probate  of  Claims,  290  to  297. 

49.  Same :  Probate  of  claim  having  cred- 
its. Where  an  open  account  is  probated 
against  a  decedent  for  a  balance,  after  deduct- 
ing the  payments  credited  thereon,  the  execu- 
tor will  be  entitled  to  an  allowance  only  for 
the  balance  probated,  unless  he  show  that 
the  credits  were  also  paid  by  him ;  lb. 

2.  Annual  Aooountt. 

50.  As  to  the  conclusiveness  of  annual 
accounts,  see  Probate  Court,  174,  175,  197. 
See,  also,  post,  52. 

8.  Final  Accounts. 

A.  Whkn  a   Final  Account  Should  be 
Made. 

51.  Same.  As  a  general  rule,  an  admin- 
istrator should  not  make  a  final  settlement  of 
the  estate,  bo  long  as  there  remains  uncol- 
lected claims  due  to  the  estate,  and  unpaid 
debts  due  by  it ;  but  the  rule  would  be  differ- 
ent, if  the  debts  were  all  paid,  and  the  dis- 
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tributees  were  willing  to  take  the  claims  due 
the  estate,  under  an  assignment  from  the 
administrator;  or  if  the  administrator  had 
made  himself  liable  for  them  by  negligence. 
If  an  administrator  make  a  final  settlement, 
leayinof  a  debt,  of  which  he  has  notice,  unpaid, 
it  would  be  a  devastavit;  Allison  y.Ahrams, 
40  M.  747.  And  a  final  settlement  made,  except 
only  on  the  removal,  resignation  or  death  of  the 
administrator,  when  there  are  debts  unpaid 
of  which  the  administrator  had  notice,  though 
made  on  due  notice  to  the  heirs,  and  order- 
ing distribution  of  the  estate,  and  a  discharge 
of  the  ndministrator,  is  not  in  fact  a  dis- 
charge of  the  administrator  from  his  trust  as 
to  such  unpaid  debts  ;  and  he  is  still  liable  to 
be  sued  a;  administrator  on  such  claim,  and 
a  judgment  against  him  will  bind  the  estate. 
His  office  and  trust  do  not  teiminute  with- 
out resignation  or  removal,  until  the  fuU  exe- 
cution of  his  trust,  which  includes  the  payment 
of  all  the  debts  (citing  Hend'-rson  v.  Win- 
chester, 2  G.  290) ;  Pollock  v.  Buie,  43  M.  140. 
See  post,  64. 

A.  petition  alleging  that  the  detts  are  all 
paid,  and  that  there  remains  an  estate  for  dis- 
tribution, is  a  prima  facie  showing  that  a 
final  account  should  be  rendered;  Treadwell 
V.  Sorrell,  1  0.  563. 

See  Probate  Court,  199. 

52.  W^en  estate  ready  for  fined  settle- 
ment :  When  there  is  a  will,  ^c,  A  direction 
in  a  will,  that  the  plantation  be  kept  up,  and 
that  the  children  be  educated  and  supported 
out  of  the  proceeds,  at  the  discretion  of  the 
executor,  till  the  youngest  child  comes  to  full 
age,  may  more  properly  be  carried  out  by  a 

/  guardian  than  by  an  administrator  c.  L  a  ; 
and  where  the  debts  are  all  collected  and  paid, 
the  estate  if  administered  by  an  adminis- 
trator c.  t,  a.,  will  be  ready  for  final  settle- 
ment and  delivery  to  a  guardian;  Sprott  v. 
Baldwin,  5G.  327. 

B.    Final  Account,  how  Comprllkd. 

53.  Same  The  Probate  Court  may,  of  its 
own  motion,  issue  citat  ion  to  make  an  account ; 
and  if  it  do  so,  it  may  discharge  the  citation 
of  its  own  motion  ;  and  a  distributee  cannot 
object  to  such  discharge,  or  ippeal  from  it. 
But  the  discharge  does  not  prevent  the  dis- 
tributee from  commencing  proceedings  in  his 
own  name,  to  compel  the  administrator  to 
account;  the  interest  of  no  one  being  affected 
by  the  discharge  of  the  administrator  from 
the  citation  issued  by  the  court ;  Robinson  v. 
Gholson,  8  S.  &  M.  392 ;  S.  l\,  Doxod  v.  Mor- 
gan,\  C.  587;  for  which.see  Probate  Court, 
199. 

0.  The  Notice  in  Cases  of  Final  Accounts. 

54.  Distributee  entitled  to  personal  notice. 
When  a  distributee  resides  in  the  county 
where  the  estate  is  administered,  he  is,  under 
the  Act  of  1848  (H.  C.  683,  \  3).  entitled  to 
personal  service  of  notice  of  a  final  settle- 
ment ;  Roberts  v.  Roberts.  5  G.  322.  Now, 
however,  by  subsequent  statute,  he  is  entitled 
to  personal  notice  wherever  he  resides  in  the 
State,  and  if  a  distributee  be  a  minor,  the 


notice  must  also  be  served  on  his  gnardian; 
Dogan  v.  Brown,  44  M.  235. 

55.  Notice  when  he  is  a  non-resident.  As 
to  this,  see  Probate  Court,  226,  227,  228, 
229,  230. 

56.  Final  account  without  notice,  A  final 
account  rendered  without  due  notice  given 
to  the  distributee  is  void,  and  may  be  set 
aside  at  any  time,  and  a  new  account  ordered  \ 
Neal  V.  Wellons,  12  S.  ife  M.  649 ;  FoH  v. 
Battle,  13  S.  &  M.  133;  Neylans  v.  Burge, 
14  S.  &  M.  201 ;  Rives  v.  Paity,  43  M.  33b; 
unless,  perhaps,  where  the  account  is  ren- 
dered in  answer  to  a  proceeding  instituted, 
by  a  distributee  to  compel  it.  But  in  such  a' 
case,  if  the  account  pending  these* proceed- 
ings, be  referred  to  arbitrators,  this  is  an 
abandonment  of  the  proceedings ;  and  if  an 
award  be  made  and  confirmed  by  the  court, 
it  will  not  be  binding  as  a  final  settlement 
(whatever  effect  it  may  have  as  an  award), 
unless  the  confirmation  be  made  on  due  DOtice 
to  the  parties  ;  Fort  v.  Battle,  sfupra. 

57.  Same.  A  final  settlement  made  by  an 
administrator,  without  having  given  the  requi- 
site notice,  not  only  does  not  conclude  the 
distributees  as  an  account,  but  it  does  not 
discharge  the  administrator  from  his  office  as 
administrator,  but  he  still  occupies  that  rela- 
tion, not  only  to  the  distributees  but  to  the 
creditors  of  the  estate;  and  he  may  continue 
to  act  as  administrator  and  be  procteded 
against  as  if  the  final  settlement  had  not  been 
made.  Such  a  final  settlement  amounts  only 
to  a  partial  or  annual  account;  Treadwell  v. 
Hemdon,  41  M.  38.  It  is  valued  as  a  partial 
settlement,  and  prima  facie  correct ;  llVn- 
born  V.  King,  6  G.  157.  See  Probate 
Court.  46,  193. 

58.  The  notice  must  appear  of  record  The 
notice  must  appear  in  the  record;  it  cannot 
be  proven  by  parol ;  Fort  v.  Battle,  13  8.  & 
M.  133;  Wmbom  v.  Kitig,  ^  G.  157.  "  See 
Probate  Court,  466,  19i. 

59.  As  to  recitals  in  record  of  notice.  See 
Probate  Court,  47,  195. 

60.  Waiver  of  notice  by  husband.  The 
husband  has  no  power  to  waive  notice  for 
the  wife  of  a  final  settlement  of  an  estate  of 
which  she  is  a  distributee;  Treadwell  v. 
Herndon,  41  M.  38  (citing  Atwood  v.  Mere- 
dith, 8  G.  635,  for  which  see  Husband  and 
Wife,  10).  But  he  can  so  far  represent  his 
wife  in  a  final  settlement,  that,  if  she  be  an 
infant,  no  guardian  ad  litem  is  necessary  for 
her ;  Frisby  v.  Harrison,  1  G.  452. 

6(>a.  To  whom  notice  must  be  given.  A 
final  settlement  made  by  an  administrator  in 
good  faith  upon  notice  to  such  parties  as  the 
court  adjudges  to  be  the  only  distributees, 
and  payment  to  them  of  the  assets,  consti- 
tutes a  valid  discharge  to  the  administrator;^ 
and  the  court  has  no  jurisdiction  thereafter 
to  entertain  a  petition  for  distribution  to  a 
pretermitted  distributee;  Lowry  y.McMiUan^ 
6  G.  147. 

See  Probate  Court,  119,  23. 

D.  Decree  on  Final  Account. 
61.  As  to  the  eff'ect  generaUy  of   a   decree 
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dikunng   a   fined    account^    see    Probate 
CouBT,  190  to  197. 

62-  As  to  form  of  decree  on  final  account, 
see  Probate  Court,  196. 

63.  As  to  an  award  on  a  final  account^  see 
owfe,  56. 

64.  Extent  of  discharge  hy  final  account. 
The  office  of  a  trustee  ceases  only  with  the 
final  execution  of  his  prosts,  and  hence  the 
settlement  bv  an  administrator  of  his  final 
account  can  be  regarded  as  a  discharge  only 
so  far  as  the  matters  correctly  embraced  in 
the  account  are  concerned  ;  it  is  no  discharge 
or  revocation  of  his  office  as  trustee,  as  to 
specific  property  of  the  estate  in  his  hands 
which  is  not  accounted  for  or  distributed ; 
as  to  this,  the  control  of  the  Probate  Court 
over  him  and  his  functions  as  administrator, 
coDtinue;  and  he  is  still  competent  to  repre- 
sent the  estate  in  his  character  as  administra- 
tor in  a  suit  instituted  by  a  creditor  of  the 
estate  and  pending  at  the  time  of  the  final 
settlement.  The  rule,  however,  is  different 
where  the  Probate  Court  revokes  hiti  letters, 
or  he  voluntarily  resigns  his  trust  with  the 
consent  of  the  court;  Henderson  v.  Win- 
chester, 2  G.  290  (citing  Smith  v.  Hurd,  7 
H.  188  where  it  was  held  that  an  executor 
who  has  made  a  final  settlement,  will  still  be 
held  to  account  to  the  court  for  all  matters 
arising  after  such  settlement,  if  he  still  act 
in  the  capacity  of  executor.)  And  he  may 
after  final  settlement  maintain  an  action  as 
executor  to  enforce  the  collection  of  choses  in 
action  due  to  him  in  his  trust  capacity ;  Grin- 
stead  V.  Fimie,  3  O.  I*i0.  The  case  of  Hen- 
derson V.  Winchester  was  cited  and  confirmed 
in  Denson  v.  Denson,  4  G.  560 ;  S.  P.,  Pollock 
V.  BvAe,  43  M.  140,  for  which  see  ante,  51. 
St-e  post,  330. 

65.  Same :  Application  of  the  principle. 
The  collection  by  anexecutor  of  mone>  duethe 
estate  on  a  note  held  by  him  when  he  rendered 
his  final  account,  is  a  matter  arising  since 
the  accounting,  and  such  an  act  also  causes 
him  to  sustain  the  character  of  executor,  and 
therefore  to  remain  liable  to  account  further. 
A  decree  of  the  court  allowing  his  final  ac- 
count does  not  so  completely  divest  him  of  his 
executorial  character  as  to  prevent  him  from 
acting  in  reference  to  matters  not  settled  by 
the  account ;  Smith  v.  Hurd,  7  H.  188. 

6ita.  Suretyship  when  one  of  two  execu- 
tors makes  a  final  settlement  The  legal  title 
to  a  bill  single,  payable  to  two  joint  execu- 
tors, upon  tne  final  settlement  and  discharge 
of  one,  is  vested  in  the  other,  and  he  may 
maintain  a  suit  on  it  in  his  own  name ;  and  it 
makes  no  difference  in  this  respect,  that  the 
executors  gave  separate  bonds,  each  admin- 
istering a  portion  of  the  assets  separately 
from  the  other,  and  that  the  bill  single  was 
takcD  by  the  discharged  executor,  in  the 
course  of  his  separate  administration ;  Grin- 
stead  v.Fonte,  3  G.  120. 

6n&.  Supplemerdal  final  decree.  After  a 
final  decree  has  been  passed,  it  will  be  highly 
improper  for  the  court,  even  at  the  same  term, 
to  re-open  it,  on  the  ex  parte  petition  of  one 
of  the  parties,  and  make  a  second  final  decree, 
18 


making  a  new  allowance ;  Williams  v.  Wilt 
Hams,  43  M.  430. 

E.    Impeaching  Decrees  allowing    Final 
Accounts. 

66. 'Power  of  administralor  to  impeach. 
An  administrator  having,  after  final  settle- 
ment, acquired  (by  assignment)  the  share  of 
a  distributee,  cannot,  as  against  his  co-ad- 
ministrator, impeach  the  final  account,  on  a 
mistake  which  was  against  the  estate  and  in 
favor  of  the  administrators ;  Griffith  v.  Vert- 
ner,  5  H.  736. 

As  to  power  of  administrators,  executors, 
and  guardians,  to  impeach  their  own  final  ac- 
counts, see  Probate  Court,  175,  187,  and 
post,  68. 

67.  Cannot  be  impeached  for  mistake.  A 
final  account  rendered  by  an  executor  or  ad- 
ministrator, cannot  be  set  aside  by  the  Pro- 
bate Court,  for  any  error  or  irregularity  in 
the  proceedings.  The  remedy  is  by  writ  of 
error  or  appeal.  Whether  it  can  be  set  aside 
in  the  Probate  Court  for  fraud ;  Quaere?  It 
seems  the  remedy  is  in  chancery ;  Smith  v. 
Hurd,  7  H.  188.  This  decision  was  before 
the  statute  allowing  bills  of  review  in  the 
Probate  Court.  As  to  how  errors  may  be 
corrected  by  bill  of  review,  see  Probate 
Court,  165,  et  seq.  It  is  now  also  settled,  that 
the  Probate  Court  cannot  set  aside  such  a 
decree  for  fraud,  and  that  the  remedy  is  in 
chancery. 

See  Probate  Court,  22. 

68.  Administrator,  when  estopped  hy  final 
account  to  deny  validity  of  sale  of  realty.  An 
administrator  who  has  sold  land  for  the  pay- 
ment of  debts,  under  an  order  of  the  Probate 
Court,  was  sued  by  a  creditor  for  a  devastavit^ 
in  not  applying  the  proceeds  of  the  sale  to  the 
payment  of  his  debt,  and  the  administrator 
attempted  to  defend  on  the  cround  that  the 
sale  was  void.  But  it  was  held  that  this  was 
no  defence,  because,  1st  It  appeared  that 
the  heirs  had  received  the  proceeds  of  the 
sale,  and  this  was  a  ratification  of  it,  and  es- 
topped  the  administrator  to  allege  its  invar 
lidity.  2d.  That  the  administrator  bad  charged 
himself  with  the  proceeds  in  his  final  account 
and  he  could  not  now  escape  responsibility 
when  no  proceedings  had  been  commenced  to 
avoid  the  sale;  Lee  v.  Gardiner,  4  C.  521. 

See  Probate  Court,  190a,  187,  Guakdian 
and  Ward,  15,  et  seq. 

F.    Power  op  Court  to  Surcharge. 

69.  Same,  The  Probate  Court  may  sur- 
charge  the  accounts  of  an  administrator,  &c., 
and  add  to  his  liability  over  what  he  has  re- 
ported. But  it  cannot  compel  him  to  em- 
brace in  his  account,  under  his  oath,  the  cor- 
rections thus  made.  The  correction  is  the 
act  of  the  court  and  not  of  the  administrator ; 
Trotter  v.  Trotter,  40  M.  704. 

G.    Exceptions  to  Accounts. 

See  Probate  Court,  148,  151. 

70.  Remainderman  may  except.  Where  an 
estate  is  devised  to  one  for  life,  remainder  to 
others,  the  remaindermen  may  except  to  any 
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item  in  the  final  account  which  affects  their 
interest,  but  cannot  except  to  such  matters 
as  affect  the  life  estate  only ;  Byrd  v.  Wdlsy 
40  M.  711. 

H.     PowBR  OP  Court  to  Order  Final  Ac- 
count AFTER  Revocation  of  Letters. 

71.  Same.  The  Probate  Court  has  power 
to  examine  and  allow  a  final  account  rendered 
by  an  administrator,  after  the  revocation  of 
his  letters.  The  jurisdiction  of  the  court  as 
to  his  past  acts,  continues  until  he  has  made 
a  final  settlement  and  been  discharged;  Derv- 
son  V.  Denson,  4  G.  560 ;  Davis  v.  Cheves,  3 
G.  317 ;  contra,  Washburn  v.  Dorset/,  8  S.  & 
M.  214,  which  is  overruled  by  these  cases. 

See  Probate  Court,  219. 

I.    Proceedings  on  Final  Accounts. 

71a.  Practice,  When  an  administrator  has 
filed  his  final  account,  and  exceptions  thereto 
are  filed,  the  proceedings  are  io  the  nature  of 
a  suit  between  the  parties,  the  progress  of 
which  each  must  observe  at  his  peril,  and  the 
administrator  will  not  be  allowea  to  complain 
that  steps  were  taken  in  it  without  notice  to 
him  ;  Grat/  v.  Harris,  43  M.  421. 

Vn.  Appointment  of  Sheriff  as  Administrator. 

72.  When  appoitUment  made.  Before  a 
sheriff  can  be  compelled  to  take  the  adminis- 
tration of  an  estate,  it  must  be  shown  that 
the  deceased  had  his  mansion  or  known  place 
qf  residence  in  the  county,  or  that  his  estate, 
or  the  greater  part  of  it,  was  situated  there ; 
and  the  creditor  applying  to  have  such  ap- 
pointment made,  must  also  show  and  set  forth 
in  his  petition  clearly,  that  he  is  a  creditor, 
and  that  he  has  a  legal  and  valid  claim 
against  the  estate.  And  if  the  intestate  has 
been  dead  for  a  long  time,  so  that  the  pre- 
sumption would  be  that  the  debts  were  all 
barred  by  the  statute  of  limitations,  he  should 
show  that  his  claim  is  not  barred ;  Cocke  v. 
PinJet/,  7  C.  127.     See  post,  329a. 

72a.  Sale  of  realty  hy  sheriff  as  adminis- 
trator. To  enable  the  sheriff,  when  appointed 
administrator,  to  sell  land  for  the  payment  of 
debts,  he  must  give  bond  to  account  for  the 
proceeds,  as  other  administrators  are  required 
to  do ;  Rucker  v.  Dyer,  44  M.  591. 

See  Probate  Court,  51. 

Vni.   Ancillary  Administration. 

73.  Estoppel  of  administrator  c.  t,  a,  to 
deny  foreign  probate  of  the  will,  A  party 
who  has  procured  an  authenticated  copy  of  a 
foreign  will,  to  be  recorded  in  this  State,  and 
taken  out  letters  of  administration  with  the 
will  annexed,  is  estopped  to  deny  that  the 
will  has  been  legally  probated ;  Lovdady  v. 
Davis,  4  G.  577. 

74.  Jurisdiction  of  Probate  Court  to  order 
payment  of  legacy  in  a  foreign  will.  A  pro- 
bale  court  in  this  State,  wherein  has  been 
granted  an  administration  ancillary  to  the 
primary  administration  granted  in  a  sister 
State,  has  no  power  to  compel  the  administra- 
tor with  the  will  annexed  thus  appointed,  to 


pay  a  pecuniary  legacy,  which  was  .directed 
by  the  will  to  be  invested  in  a  slave  for  the 
benefit  of  the  legatee  and  his  heirs.  In  such 
a  case,  the  foreign  executor  in  whom  there  is 
reposed  a  special  confidence  in  reference  to 
the  legacy,  is  the  proper  party  to  be  pro- 
ceeded against ;  and,  moreover,  the  legacy  is 
a  trust  which  the  Probate  Court  cannot  exe- 
cute. Whether  the  Probate  Court  in  this 
State  can,  in  such  case,  enforce  payment  of  a 
legacy  given  by  a  foreign  will,  wnere  there  is 
no  trust;  Qucere?  lb. 
See  Probate  Court,  I6d,  36,  37. 

IZ.  Assets. 
1.  Choies  in  Action  as  Assetf . 

74a.  Same.  A  bond  **  payable  to  the  cura- 
tor of  D.,  or  his  legal  representatives,"  be- 
longs to  the  administrator  of  D.,  and  not  to 
his  heirs  ;  Cushing  v.  Gibson,  W.  87. 

But  whilst  debts  due  the  estate  are  assets, 
the  administrator  is  not  liable  therefor  until 
he  has  collected  them,  or  unless  he  has  failed 
through  Legligence  to  collect  them  ;  and,  if  in 
the  bona  fide  exercise  of  his  power  to  com- 
promise a  debt,  he  extend  the  time  of  pay- 
ment, he  will  not  be  liable  for  the  money 
until  after  the  expiration  of  the  indulgence ; 
Berry  v.  Parkes,  3  S.  &  M.  626  ;  S.  V,y  Smith 
V.  Hurst,  8  S.  &  M.  682. 

As  to  his  liability  for  his  own  debt  to  in- 
testate,  see  post,  248,  et  seq, 

8.  Land  as  Asseti. 

76.  Rule  on  this  subject.  By  the  common  law 
all  the  personal  property  of  a  decedent  be- 
came liable  for  his  debts  on  his  death,  but  his 
real  estate  of  freehold  descended  to  the  heir, 
and  was  only  bound  for  the  ancestor's  debts 
due  by  specialty  contracts,  and  in  which  he 
bound  himself  and  his  heirs.  But  this  role  as 
to  the  realty  has  been  changed  both  in  Eng- 
land and  in  this  State  by  statute ;  and  now 
the  real  estate  equally  with  the  personalty  is 
bound  for  the  debts  of  a  decedent ;  the  only 
difference  being  that  the  personalty  is  first 
chargeable,  and  this  is  simply  a  rule  of  ad- 
ministration— the  policy  of  the  law  being  to 
make  all  of  a^  decedent's  property  (not  ex- 
empted by  law  from  execution)  liable  for  his 
debts. 

Whilst,  therefore,  it  is  true,  that  on*  the 
death  of  the  ancestor,  his  real  estate  descends 
to  his  heir,  who  is  entitled  to  enjoy  it  until 
the  contingency  shall  arise  when  the  land  will 
be  needed  for  the  payment  of  debts,  still,  be 
holds  subject  to  this  charge,  which  may  be 
enforced  whenever  the  deficiency  in  the  per- 
sonal assets  to  pay  the 'debts  is  ascertained. 

And  this  deficiency  need  not,  in  fact,  exist 
at  the  time  of  the  ancestor's  death;  it  wili  be 
sufficient  if  it  occur  at  any  time  afterwards, 
(without  the  fault  of  the  creditor),  by  the  de- 
struction or  loss  of  the  personal  property  ; 
and  even,  it  seems,  in  case  of  waste  of  the 
personalty  by  the  administrator;  but.  in  this 
last  case,  the  creditor  must  first  prosecute 
the  administrator  to  insolvency  before  he  can 
resort  to  the  realty ;  Evans  v.  Fisher,  40  M. 
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643  ;  5^.  P.,  Sttgler  v.  Porter,  42  M.  449 ;  HoU- 
man  v.  Bennett,  44  M.  322. 

If  the  personal  estate  become  insafficient 
to  pay  the  debts  by  the  de  vastavit  or  neglect 
of  the  administrator,  the  heir  or  his  vendee 
can  insist  on  this  as  a  defence  to  a  petition 
by  the  administrator  to  sell  the  realty  to  pay 
debts.  In  such  case  the  remedy  of  creditor 
is  by  action  on  the  bond  of  the  administrator ; 
Turner  v.  Ellis,  2  C.  173. 

In  Paine  v.  Pendleton,  3  G.  320,  a  petition 
was  filed  by  the  administrator  debonisnon.io 
sell  realty  for  the  payment  of  debts,  and  it 
was  shown  by  the  heirs  in  opposition  to  the 
petition,  that  assets  sufficient  had  come  into 
the  hands  of  the  administrator  in  chief,  and  it 
was  then  shown  by  the  petitioner  that  the 
administrator  and  his  sureties  were  insolvent. 
The  court  say,  **  If  the  assets  were  wasted  by 
the  prior  administrator,  that  would  be  no 
ground  for  selling  the  lands  of  the  decedent 
for  the  payment  of  the  debts,  unless  the  credi- 
tors had  exhausted  all  remedy  in  legal  form 
against  the  administrator  and  his  sureties. 
The  remedy  of  the  creditor  would  be  against 
that  administrator ;  and  if  he  and  his  sureties 
on  his  bond  were  insolvent,  *  *  ♦  that 
would  not,  of  itself,  justify  a  sale  of  the  lands. 
For  the  personal  assets  were  sufficient  to  pay 
the  debts  ;  and  if  the  Probate  Court  failed  to 
require  sufficient  sureties  to  the  administra- 
tor's bond,  and  in  consequence  thereof,  the 
assets,  which  were  sufficient,  were  collected 
and  wasted  by  that  administrator,  there  could 
be  no  reason  or  justice  in  charging  the  debts 
of  the  estate  upon  lands,  *  *  *  all 
legal  remedies  against  the  administrator  and 
his  sureties  nut  being  shown  to  be  ex- 
haasted." 

.  In  Wehsier  v.  Parker,  42  M.  465,  the  same 
principle  was  recognized;  but  it  was  held  in- 
applicable to  a  term  for  years,  which  was  held 
to  oe  personalty,  and  a  primary  fund  for  the 
payment  of  debts. 

Bat  it  will  be  noted,  that  no  case  has  been 
decided  in  which  realty  was  ordered  to  be  sold 
when  the  insufficiency  of  the  personalty  arose 
from  the  waste  of  the  administrator. 

76.  A  term  for  years  is  assets.  A  term  for 
years  is  a  mere  chattel,  and  goes  to  the  adminis- 
trator and  not  to  the  heir ;  Dillingham  v.  Jen- 
kins, 7  S.  &  M.  479  ;  Webster  v.  Parker,  42 
M.  465. 

76a.  What  debts  lands  may  be  sold  for.  The 
lands  of  a  decedent  are  only  liable  to  be  sold 
for  debts  existing  at  the  time  of  his  death. 
They  are  not  liable  for  sale  to  pay  the  ex- 
penses of  administration,  or  commissions 
allowed  to  the  administru.tor ;  HoUman  v. 
BenruUt.  44  M.  323. 

77.  Power  of  administrator  over :  Heirs 
may  'waive  regular  condemnation.  As  a  gen- 
eral rale,  an  administrator  has  no  control  or 
authority  over  the  freehold  estate  of  his  in- 
testate, yet  it  is  subject  to  the  payment  of 
debts,  before  actual  appropriation  of  it  to 
that  purpose  ;  and  the  heir  may  waive  his  right 
in  it,  and  a  compliance  with  the  conditions 
prescribed  by  law  for  the  regular  exercise  by 
the    administrator  of  his  power  over  it,  and 


may  consent  to  his  acts  appropriating  it  to 
the  payment  of  the  ancestor's  debts  ;  Crowder 
V,  Sfiackelford,  6  G.  321  (citing  Lee  v.  Gardi- 
ner, 4  C.  621,  for  which  see  post,  78, 198,  372 ; 
and  ante,  6R ;  Kempe  v.  Pintard,  3  G.  324,  for 
which  seepos^.  371). 

78.  Rents  of  realty  as  assets.  After  an  ad- 
ministrator has  received  the  rents  of  realty, 
and  accounted  for  them  in  his  annual  ac- 
counts to  the  Probate  Court  as  assets  of  the 
estate,  he  is  estopped  to  allege  that  he  re- 
ceived them  without  authority,  and  especially 
will  this  be  the  case  when  his  accounts  show 
that  he  has  paid  debts  equal  to  the  amount 
received  for  rents  ;  Crowder  v.  Shackelford,  6 
G.  321. 

79.  Proceeds  of  realty  solU  to  pay  debts  are 
assets:  As  of  the  time  of  intestate's  death.  The 
proceeds  of  the  sale  of  realty  made  by  an 
administrator  under  an  order  of  the  court 
for  the  payment  of  debts,  the  personalty  being 
insufficient,  are  assets,  subject  to  adminis- 
tration, as  of  the  time  of  the  death  of  the  in- 
testate, and  the  administrator  is  liable  on  his 
bond  for  such  assets  as  of  that  time.  And 
hence,  where  the  declaration  against  an 
administrator  for  a  devastavit,  dW^g^^  a  waste 
by  him  of  credits  and  moneys,  which  were  of 
the  deceased  at  the  time  of  his  death,  it  will  be 
no  departure  from  the  declaration  if  the 
plaintiff  state  in  his  replication  that  the  waste 
was  of  money  received  by  the  administrator 
from  the  sale  of  land  to  pay  debts.  Whether 
the  proceeds  of  such  a  sale  be  legal  or  equi- 
table assets,  is  immaterial,  as  all  distinction  in 
the  administration  of  such  assets  is  abolished ; 
Leev,  Gardiner,  4:  C  621. 

When  the  proceeds  of  such  a  sale  are 
assets,  though  the  sale  were  void,  see  ante, 
68. 

80.  Proceeds  of  sale  made  for  a  division, 
not  assets.  The  proceeds  of  a  sale  of  land 
made  under  the  order  of  the  Probate  Court 
for  a  division  among  the  heirs,  are  not  assets 
in  the  hands  of  the  administrator  for  the  pay- 
ment of  debts,  without  an  order  of  the  Pro- 
bate Conrt  condemning  them  for  that  pur- 
pose ;  Johnston  v  Union  B'k  of  Tennessee,  8 
G.  626. 

81.  Land  cannot  be  condemned  to  pay  a 
debt  barred  by  statute.  No  suit  can  be  com- 
menced against  an  administrator  after  the 
lapse  of  four  years  from  his  appointment,  and 
when  he  applies  after  the  lapse  of  that  time, 
for  an  order  to  sell  land  to  pay  debts,  claims 
not  then  in  suit  will  be  liable  to  that  bar, 
which  the  heir  may  set  np  against  the  peti- 
tion to  sell.  Whatever  would  be  a  good 
defence  to  an  action  at  law  on  the  claim, 
would  be  a  good  defence  to  its  allowance  by 
the  Probate  Court  or  the  commissioner  of 
insolvency;  Turner  v.  EUis,2  C.  173.  An 
administrator  has  no  right  to  sell  land  to  pay 
a  debt  barred  by  the  statute ;  Moody  v.  Har- 
per, 9  G.  699. 

82.  Realty  sold  only  on  deficiency  of  per- 
sonalty. The  Probate  Court  will  order  a  sale 
of  realty  to  pay  debts  only  where  there  is  a 
deficiency  of  personal  assets;  McCoy  v. 
Nichols,  4  H.  31. 
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8.  KiBoellaneous. 

83.  Slaves  of  wife  under  Act  of  1839.  The 
biisband,  if  he  become  administrator  of  the 
V  ile,  will  be  compelled  to  inventory  her  slaves 
held  under  the  Act  of  1839;  Lanehart  v. 
Jeter,  7  G.  650. 

b4.  Presumption  of  assets.  In  an  action 
airainst  an  administrator  in  bis  individual 
capacity,  suggesting  a  devastavit,  the  rendi- 
tion of  the  judgment  against  him  as  admin- 
isiraior  is  not  presumptive  evidence  of  assets 
ill  his  hands.  The  English  rule  on  this  sub- 
j<  ct  is  changed  by  our  statute,  which  exempts 
nil  administrator  from  pi-rsonal  liability, 
bt'jond  the  assets  in  his  hands,  notwithstand- 
inir  any  omission  or  mistake  in  pleading; 
if  award  v.  Cousins,  7  H.  114.  Ana  it  seems 
under  our  law  nothing  will  create  a  presump- 
tion of  assets ;  Vick  v.  House,  2  H.  617. 

The  failure  of  an  administrator  to  declare 
an  estate  insolvent,  is  not  evidence  of  assets 
in  an  action  against  him,  suggesting  a  devas- 
tavit ;  Howard  v.  Cousins,  supra. 

See  Probate  Court,  78. 

H5.  As  to  foreign  assets,  see  Probate 
C'OCRT,  l6/u 

86.  Damages  to  realty.  The  right  to  recover 
damages  for  a  trespass  committed  to  the 
realty  of  intestate  in  his  lifetime,  survives  to 
the  administrator ;  N.  0.  J.  ^  Q.  N.  R.  R.  Co. 
V.  Moye,  10  G.  374. 

Z.  BondB  of  Ezeontors  and  Administrators. 
1.  Bond  Beqoired  of  Executor. 

87.  Court  may  require  bond  from  executor 
who  is  excused  by  the  will.  Art.  54,  p.  436, 
ot  the  Rev.  Code  of  1857,  provides  that 
*•  Where  the  testator  by  will  shall  direct  that 
his  executor  shall  not  be  required  to  give 
bund,  then  none  shall  be  required,  unless  the 
court  at  any  time  shall  have  good  reason  to 
suspect  the  executor  of  fraud  or  mal-adminis- 
t  ration.''  This  statute,  so  far  as  it  lays  down 
a  rule  for  requiring  executors  excused  by  the 
will  from  giving  bond,  only  reiterates  the  rule 
which  has  always  been  recognized  on  that 
subject.  And  the  court  may,  in  the  exercise 
of  this  power,  require  a  bond,  whenever  it 
shall  conclude,  either  from  facts  sworn  to  in 
the  testimony,  or  facts  known  to  the  court 
officially,  that  there  is  ground  to  suspect 
fraud  or  mal-administration.  And  if  bond  be 
ijot  given  according  to  the  order  of  the  court, 
the  letters  may  be  revoked ;  Clark  v.  Niles, 
42  M.  460. 

See  Pbobatb  Court,  155,  156,  1^3. 

2.  Hood  not  be  Pros entod  ai  a  Claim  Against  a 
Beoodent 

88.  Same,  An  administrator's  bond  is  a 
matter  of  public  record,  and  it  need  not  be 
presented  to  the  administrator  of  an  obligor, 
as  a  claim  gainst  the  estate,  and  he  is  bound 
to  take  notice  of  it;  Gordon  v.  Gibbs,  3  S. 
&  M.  473. 

8.  Breaches  of  Bond,  and  Aotion  for. 

89.  Same:  Bond.  The  failure  of  an  admin- 
istrtator  to  return  an  inventory,  or  the  con- 


version 6f  the  estate  to  his  own  use.  or  the 
squandering  of  the  assets,  is  a  breach  of  his 
bond ;  Edmondson  v.  Roberts.  2  H.  822. 

It  is  the  duty  of  an  administrator  to  apply 
the  assets  in  his  hands,  to  the  payment  of  nis 
intestate's  debts ;  and  a  suit  on  the  adminis- 
tration bond  hj  a  judgment  creditor,  alleg- 
ing a  sufficiency  of  assets,  and  the  failure  of 
the  administrator  to  pay  his  debt,  is  an  action 
to  recover  for  a  breach  of  this  duty ;  and 
hence,  it  is  no  answer  to  such  an  action,  that 
the  administrator  has  not  wasted  or  mis- 
applied the  assets.  His  retention  of  the 
assets  in  his  own  hands,  and  his  failure  to  apply 
them  to  the  payment  of  the  debt,  constitute 
in  law,  a  breach  of  the  bond;  Cann(m  v. 
Coop^,  10  G.  684. 

But  it  is  no  breach  of  the  bond,  for  the 
administrator  to  fail  or  refuse  to  distribute 
assets,  until  there  has  been  a  tender  of  a 
refunding  bond ;  Carmicha^  v.  Browder,  3 
H.252. 

89a.  For  whom  bond  is  given.  The  bond 
is  intended  as  an  indemnity  for  final  adminis- 
tration, for  those  interested  in  the  estate  as 
legatees,  distributees  and  creditors,  and  for 
none  others ;  Prosser  v.  Yerby,  1 H.  87.  See 
post,  211. 

90.  Same :  Assignment  of  breach.  An 
assignment  of  the  breach  of  the  condition  of 
an  administrator's  bond  "  that  he  has  not  well 
and  truly  administered  and  accounted  for  the 
estale  according  to  law;  nor  has  he  made, 
or  caused  to  be  made,  a  just  and  true  ac- 
count of  his  administration  within  twelve 
months ;  nor  has  he  made  such  a  showing 
as  the  law  requires,"  is  good;  Judge  of  Pro- 
bate V.  Thompson,  2  H.  808. 

But  if  it  be  assigned  •*  that  it  appears  by 
his  inventorv  returned,  that  a  large  amount 
of  goods  ana  chattels  came  to  his  hands  which 
he  has  never  accounted  for,  nor  paid  over  to 
the  persons  entitled  to  the  same ;"  or.  **  that 
he  received  (a  sum  named)  as  assets,  yet 
wasted  and  converted  it  to  his  own  use,  and 
would  not  account  for  the  same  to  the  Or- 
phans' Court,  nor  for  a  fifth  part  of  it  to  the 
usee ;  nor  would  he  pay  over  the  same  to  the 
persons  entitled  by  law  to  receive  it,"  the 
breaches  will  be  bad,  unless  it  also  be  averred 
that  there  has  been  a  final  settlement,  or  the 
distributee  has  tendered  a  refunding  bond ; 

See  Descent  and  Distribution,  42,  44. 

91.  Usee  necessary.  The  probate  judge  is 
by  statute  the  proper  obligee  in  an  adminis- 
trator's bond ;  and  suit  may  be  instituted 
thereon  in  his  own  name,  for  a  breach  of  its 
conditions ;  but  he  is  a  mere  nominal  party, 
and  the  declaration  must  show  who  the  usee 
is,  and  what  his  interest  is  in  the  suit;  Pro- 
bate Judge  V.  Johnson,  4  fl.  680. 

92.  As  to  action  on  the  bond  of  an  admdnt^ 
trator  of  an  administrator,  see  ante,  41. 

92a.  Whm  decree  of  Probate  Court  neces- 
sary for  suit  on  bond.  An  action  cannot  be 
maintained  on  an  executor's  bond,  by  a  resida- 
ary  legatee,  to  recover  the  residuum,  until  that 
residuum  has  been  fixed  by  a  decree  of  the 
Probate  Court ;  and  the  same  rale  applies  to 
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an  action  by  a  distributee  for  his  share  in  the 
general  balance  of  the  estate ;  Jones  v.  Ir- 
vine s  Executor,  1  C.  361 ;  S.  P.,  Stien  v. 
Stien,  3  0.  513 ;  S.  P.,  Green  v.  Tarvitall,  5  H. 
638. 

But  the  rule  is  different  as  to  the  right  of 
a  creditor,  to  sue  on  the  bond.  He  may  sue 
without  any  previous  accounting  by  the  adrnia- 
ifltrator  in  the  Probate  Court ;  Thornton  v. 
Glover.  3  C.  132 ;  S.  P.,  Randolph  v.  Single- 
ton, 12  S.  &  M.  439 ;  Burrus  v.  Thomas,  13 
id.  459. 

4.  Whero  Hew  Bond  Bequired. 

93.  Efect  of  giving  it.  Under  the  statute 
(H.  &  H.  398,  {  46),  where  the  sureties  of  an 
administrator  or  executor  have  petitioned 
for  counter  surety,  and  the  executor  or  ad- 
miniatrator  has  given  a  new  bond  in  the  form 
prescribed  by  the  statute,  this  new  bond  is 
an  absolute  discharge  of  the  sureties  on  the 
old  bond,  and  ihey  are  no  longer  liable  for  a 
default  which  may  have  occurred  before  their 
release;  RusseU  v.  McDougaU;  3  S.  &  M.  238. 

This  is  changed  under  the  Rev.  Code  of 
1857.  the  former  sureties  remaining  liable 
for  all  acts  up  to  the  date  of  the  new  bond. 

94.  ^here  husband  shaU  give  new  bond. 
Where  administration  has  been  granted  to  a 
woman,  and  she  afterwards  marry,  and  then 
her  sureties  petition  for  counter  security,  it 
is  proper  that  the  husband  should  join  with 
her  in  the  new  bond.  And  if  on  executing 
Buch  bond  the  record  recite  that  letters  were 
granted  to  the  husband  and  wife,  it  will  not 
be  intended  that  a  new  grant  was  made,  but 
that  it  was  but  a  continuation  of  the  old 
grant  to  the  wife :  lb. 

95.  The  right  of  sureties  to  demand  counter 
securUy.  Under  the  Act  of  1821  (H.  C.  658. 
2  65),  which  provides  *'  that  where  sureties  of 
executors  and  administrators ""  (extended  in 
1830,  U.  C,  p.  676,  art.  11,  to  guardians,) 
^*  conceive  themselves  in  danger  of  suffering 
thereby,  and  petition  the  court  for  relief,  the 
court  shall  summon  the  executor,"  &c.,  **and 
shall  have  full  power  to  order  either  that  the 
feaid  executor,"  &c.,  **  shall  give  counter 
security,  or  that  he  shall  execute  a  new  bond, 
with  good  security,"  Ac;  it  was  held  that 
apoD  the  surety  of  a  guardian  filing  his  peti- 
tioo.  alleging  'Hhat  he  conceived  himself  in 
danger  of  suffering  as  such,"  and  praying  for 
counter  security  or  a  new  bond,  he  was  enti- 
tled to  the  relief  he  asked ;  and  that  the  fact 
that  be  was  indemnified  already,  made  no  dif- 
ference in  this  respect ;  Foster  v.  Bisland,  I 
C.  296. 

But  under  the  Eev.  Code  of  1857,  art.  145, 
p.  461,  which  provides  that  "if  the  securities 
of  any  guardian  should  apprehend  danger, 
and  desire  to  be  discharged,  they  may  peti- 
tion  the  court  for  that  purpose,  and  the  guar- 
dian shall  be  summoned ;  and  if  on  the  hear- 
ing the  court  shall  be  of  opinion  that  the 
complaint  is  well  founded,  the  guardian  may 
be  required  to  give  new  securities,"  &c.,  it 
was  held  that  the  mere  apprehension  of  the 
security  that  he  was  in  danger  would  not  do ; 
it  most  appear  by  the  proof  that  he  was  in 


such  danger,  or  the  court  would  not  be  au- 
thorized to  grant  t^ie  relief;  Coleman  v.  La- 
mar. 40  M.  775. 

The  statute  in  the  Code  of  1857,  relatiosf 
to  the  sureties  of  administrators,  p.  439,  art. 
66,  differs  from  the  above  quoted^rovision 
in  relation  to  sureties  of  guardians.  It  pro- 
vides if  the  sureties  "  apprehend  danger,  they 
may  petition  the  court  to  require  the  execu- 
tor, ic,  to  give  a  new  bond,  and  that  they 
may  be  discharged  from  further  liability,  an<l 
the  court  shall  grant  such  petition,  aud  re- 
quire new  sureties,"  &c. 

See  Probatr  Court,  156. 

XI.  Oommissions. 

96.  Fund  in  which  commissions  are  alt- 
lowed.  Commissions  should  be  allowed  to  an 
administrator  on  the  whole  estate  adminis- 
tered, as  evidenced  by  the  inventories,  ap- 
praisements, and  accounts  returned  by  him, 
and  not  alone  on  that  part  of  the  estate 
which  has  been  appraised ;  Merrill  v.  Moore, 
7  H.  271.  He  is  entitled  to  commissions  on 
the  whole  estate  administered,  including  the 
amount  of  the  sale  of  land  made  by  him  under 
an  order  of  the  court;  Shurtltff  v.  Wither^ 
spoon,  1  S.  &  M.  613. 

97.  Commissions  should  be  paid  out  of  a 
fund,  so  cw  to  make  the  burden  equat.  If  one 

of  two  executors,  upon  his  own  petition  be 
ordered  to  distribute  a  certain  amount  of 
funds  in  his  hands  generally  among  several 
residuary  legatees,  and  he  distribute  to  all 
but  one,  he  should  not,  on  a  final  settlement 
made  by  him,  showing  a  balance  in  his  hands 
not  suflScient  to  pay  his  commissions,  and  the 
distributive  share  of  the  unpaid  legatee,  bo 
allowed  to  credit  his  commissions  on  this 
balance,  so  as  to  diminish  the  amount  due 
such  legatee.  His  commissions  in  that  case 
should  be  made  chargeable  on  the  assets  in 
the  hands  of  his  co-executor,  in  which  all  the 
legatees  are  interested ;  Brandon  v.  Hoggatt, 
3  a.  335. 

98.  Allowance  a  matter  of  discretion.  The 
allowance  of  commissions  within  the  limits 
prescribed  by  statute,  is  a  matter  of  discretion 
in  the  Probate  Court,  and  cannot  be  assigned 
as  error  unless  the  discretion  be  manifestly 
abused ;  Spratt  v.  Baldwin,  4  G.  581 ;  Sat- 
terwhite  v.  Littlefield,  13  S.  &  M.  302;  Pow- 
ell V.  Barrus,  6  G.  605 ;  Cherry  v.  Jarratt, 
3  C.  221. 

99.  Reason  and  purpose  of  the  allowance : 
Attorney's  fees.  The  provision  made  by  law 
for  the  allowance  of  commissions,  is  not  alone 
for  the  purpose  of  furnishing  compensation 
for  the  trouble  and  labor  .expended  in  admin- 
istering the  estates,  but  also  to  reward  ad- 
ministrators, executors,  &c.,  for  the  respon- 
sibility incurred  and  for  their  fidelity  in  the 
discharge  of  the  trust  imposed  on  them ; 
PoweU  v:  Burrus,  6  G.  605.  And  it  is  wrong 
to  impose  onerous  duties  on  men,  and  denv 
them  compensation  for  their  discharge.  Such 
denial  tends  strongly  to  make  them  negligent 
in  the  discharge  of  the  trust,  or  to  make  them 
seek  indemnity  in  some  other  way ;  Merrill  v. 
Moore,  7  H.  271. 


Digitized  by 


Google 


278 


EXECUTOR  AND  ADMINISTRATOR,  XU. 


The  allowance  of  commissions  is  intended 
as  a  compensation  for  his  whole  expense, 
labor,  and  responsibility  of  administering  the 
estate,  and  he  is  not,  therefore,  allowed  to 
charge  the  estate  with  his  expenses  in  em- 
ploying lawyers  to  assist  him  in  the  adminis- 
tration of  the  estate,  except  that  when  he  is 
compelled  to  bring  suits  for  the  estate,  or 
defend  claims  brought  against  the  estate,  he 
is  entitled  to  the  lawyer's  fee  so  expended ; 
.  Satterwhite  v.  Littlefield,  13  8.  A  M.  302. 
He  will  not  be  allowed  expenditures  for 
counsel  fees,  unless  he  shows  that  the  services 
were  rendered  for  the  benefit  of  the  estate  ; 
Brandon  v.  HoggcUty  3  G.  333.  See  poatj 
215,  216. 

•  100.  Allowance  where  an  administrator 
has  resigned  before  fvU  administration. 
Where  an  executor  resigns  before  there  is  a 
complete  administration,  the  court  may  allow 
him  commissions  on  the  whole  estate  which 
was  in  his  hands  to  be  administered ;  see po^^, 
101.  This  allowance  should  never  be  liberal, 
and  should  be  so  adjusted  that  there  will  be 
a  fair  proportion  of  the  sum  which  the  law 
allows  for  administering  the  whole  estate, 
left  for  his  successor.  In  doing  this,  the 
court  should  see  how  much  has  been  done 
towards  administering  the  estate,  and  how 
much  remains  to  be  done,  as  the  maximum  of 
seven  per  cent,  on  the  estate  cannot  be  ex- 
ceeded in  the  whole  amount  allowed  to  all 
the  administrators.  This  is  a  matter,  how- 
ever, in  the  discretion  of  the  court,  with  the 
exercise  of  which  the  High  Court  will  not 
interfere,  except  in  a  case  of  flagrant  abuse  ; 
Cherry  v.  Jarrett,  3  0.  221. 

101.  Time  of  allowance.  Formerly,  the 
allowance  of  commissions  could  only  be  made 
on  final  settlement ;  Merri'l  v.  Moore.  7  H. 
27 L;  but  now  commissions  may  be  allowed 
on  partial  and  annual  settlements  ;  Powell  v. 
Burrus,  6  O.  605.  And  so  tie  court  may 
allow  the  administrator  commissions  on 
making  a  decree  for  distribution  ;  Crotoder 
V.  Shackelford,  6  G.  321. 

When  there  is  a  partial  administration,  the 
administrator  making  a  final  settlement  on  his 
resignation,  is  not  entitled  to  have  allowed 
him  any  commissions  on  that  part  of  the 
estate  which  has  not  been  fully  administered; 
but  on  thurt  part  which  must  go  to  the  ad- 
ministrator de  bonis  non.  he  will  be  entitled 
to  recieve  such  commissions  as  shall  appear 
reasonable  and  just  for  his  services  in  relation 
thereto,  when  the  estate  shall  be  finally 
settled  by  his  successor  ;  Spratt  v.  Baldwin^ 
5  G.  327. 

102.  Commissions  where  letters  have  been 
revoked  after  fuU  administration.  Where 
the  first  administrator  has  fully  administered 
the  estate,  the  Probate  Court  may  allow  him 
full  commissions,  notwithstanding  his  letters 
have  been  revoked  on  account  of  his  failure 
to  answer  a  citation  issued  against  him,  and 
an  administrator  de  bonis  non  has  been  ap- 
pointed ;  Spratt  v.  Baldwin,  4  G.  581. 

103.  Commissions  where  there  are  two 
.administrators.  Where  administration  is 
granted  to  two,  and  one  dies, .  the  court  may, 


on  final  settlement  of  his  accounts  by  his  rep. 
resentative,  allow  commissions  to  the  de- 
ceased administrator,  without  making  an 
allowance  to  the  survivor  ;  Efflnger  v.  Rich- 
ards, 6  G.  540. 

And  where  there  are  two  executors,  one 
has  a  right  to  sue  out  a  writ  of  error  to 
revise  the  action  of  the  Probate  Court,  in 
allowing  commissions  to  the  other ;  Overstreet 
v.  Trainer,  2  C-  484. 

104.  Executor's  commissions :  Right  to.  as 
a  disqualification  to  him  as  a  witness.  The 
right  of  an  executor  to  commissions  does  not 
accrue  till  the  performance  of  the  duties  for 
which  they  are  allowable;  and  if  in  point  of 
fact  he  does  not  administer  the  estate,  he  is 
entitled  to  no  commissions.  Hence,  the  exe- 
cutor nominated  in  a  will,  is  not  by  reason  of 
the  commissions  which  may  be  allowed  him, 
disqualified  as  an  attesting  witness  to  the 
will ;  Rucker  v.  Lambdin,  12  S.  &  M.  230. 

105.  Testimony  of  resigning  exeetUor  on 
the  point  of  commissions.  When  a  resigning 
executor  made  a  settlement  of  his  partial 
administration,  and  was  allowed  to  testify  on 
the  point  of  the  allowance  of  his  commis- 
sions,  stating  the  trouble  and  labor  he  had 
undergone  in  administering  the  estate,  it  was 
held  that  there  was  no  error,  as  the  testi- 
monv  was  immaterial,  as  the  law  presumed, 
in  the  absence  of  countervailing  evidence, 
that  he  had  discharged  his  duty;  Cherry  v. 
Jarratt.  3  C.  221. 

106.  DtUy  of  administrator  de  bonis  non 
as  to  commissions  allowed  his  predecessor. 
An  administrator  de  bonis  non  is  not  bound 
to  pay  the  commissions  allowed  the  adminis- 
trator in  chief,  without  notice  of  the  allow- 
ance  and  demand  of  payment;  and  if  he 
make  a  final  settlement  without  such  notice 
and  demand,  he  is  discharged  ;  Patton  v.  Pat- 
ton   3  G.  331. 

107.  Promise  to  pay  fair  comj)ensation  as 
commissions.  A  promise  by  a  distributee  or 
ward  to  pay  to  the  guardian  or  executor  a 
fair  compensation  for  his  services,  is  a  mere 
promise  to  pay  what  may  be  allowed  by  the 
appropriate  tribunal,  according  to  law ;  and 
hence,  when  such  promise  was  made,  and 
there  was  no  final  set^ement  of  the  accounts 
between  the  parties,  the  Probate  Court  alone 
can  determine  what  commissions  shall  be 
allowed;  Ratliff  s . Davis,  9  G.  107. 

108.  Executor's  right  to  commissions  on 
money  improperly  paid  out.  An  executor 
paying  out  money  improperly,  but  in  pursu- 
ance of  the  will,  which  was  set  aside,  is  en- 
titled  to  commissions  thereon,  inasmuch  as 
he  is  chargeable  with  the  improper  disburse- 
ments as  assets ;  KeUy  v.  Davis,  8  G.  76. 

XII.  Derastayit. 
1.  What  is  a  Devastavit. 

109.  As  to  devastavit  by  the  administrator 
paying  claims  in  fall  when  the  estate  is  insol- 
vent, see  Probate  Court,  109,  74,  75,  77a, 
33. 

110.  SoAns.  It  is  a  devastavit  for  an  ad- 
ministrator of  an  insolvent  estate  to  pay  a 
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debt  in  foil,  it  havinir  no  lien  or  priority  to 
the  exclasioD  of  others  ;  Gay  v.  Lemle,  3  G. 
309. 

HI.  Pinal  settlement  without  paying  debt. 
If  an  administrator  make  a  final  settlement 
of  the  estate,  leaving  unpaid  debts  duly  pro- 
bated, of  which  he  had  notice,  he  will  be 
pailty  of  a  devastavit :  AJUson  v.  Ahrams, 
40  M.  747. 

112.  Judgment  against  administrator  no 
evidence  of  a  deva^avit,  A  judfj^ment  against 
an  administrator  in  bis  representative  capa-  < 
city  is  no  evidence  of  a  devastavit  ;  the  judg- 
ment only  establishes  the  liability  of  the 
estate  and  the  duty  of  the  administrator  to 
pay  it  out  of  the  assets ;   Vick  v.  House,  2 

ken. 

2.  The  Bemedy  for  a  Oevaatavit. 

113.  Judgment  against  administrator  ,ne- 
cessary  before  action  brought.  No  suit  can 
be  maintained  by  a  creditor  against  an  ad- 
ministrator on  his  bond  for  a  devastavit,  un- 
til he  has  first  obtained  a  judgment  on  his 
debt  against  the  administrator;  and  if  a 
surety  pay  a  judgment  against  an  administra- 
tor, he  cannot  sue  for  a  devastavit,  until  he 
has  recovered  judgment  against  the  adminis- 
trator for  the  sum  so  paid.  The  fact  that  he 
is  a  surety  and  that  he  has  paid  the  debt, 
must  be  judicially  ascertained  before  action 
brought.  His  pavment  of  the  judgment  only 
made  him  a  simple  contract  creditor  of  the 
estate,  whatever  rights  he  may  have  in  equity 
to  be  substituted  to  all  the  rights  of  the 
judgment  creditor ;  Dinkins  v.  Bailey,  1  0. 
284 ;  sed  vide  Rev.  Code  of  1857.  p.  302,  art. 
2.  And  a  judgment  against  the  administrator 
in  chief  is  not  sufficient  for  an  action  against 
the  administrator  de  bonis  non  for  a  devoA- 
tavit  in  not  paying  the  debt ;  Ruff  v.  Smith, 
2  G.  f^9. 

1 14.  As  to  form  of  the  declaration,  and 
the  suffi'iency  of  averments  in  an  action  for 
devoMavit,  see  Plbadinos,  147,  148. 

11.^.  Verdict  in  such  action.  When  the 
declaration  against  an  administrator  for  a 
devastavit  in  not  paying  a  judgment  rendered 
ag&iust  him,  shows  assets  and  a  devastavit 
to  a  greater  amount  thao  the  plaintifi''s  debt, 
and  ths  evidence  shows  the  same,  it  will  not 
be  error  if  the  verdict  do  not  find  the  amount 
of  assets  wasted,  but  is  simply  for  the  plain- 
tiflf  for  the  amount  of  his  debt ;  Lee  v.  Oar- 
diner.  4  U.  521  (citing  Hogga/t  v.  Montgomery, 
6  H-  93).  for  which  see  ri.BADiNos,  147. 

116.  Judgment  by  defauU  on  overruling 
demurrer  to  tlie  declaration.  If  the  declara- 
tion aver  the  sufficiency  of  assets,  the  devas- 
tavit, the  recovery  of  the  judgment  at  law 
a^inst  the  administrator,  on  plaintiff's  de- 
mand against  the  intestate,  and  that  it  is  un- 
satisfied, and  a  demurrer  be  interposed  to  it, 
and  overruled,  and  judgment  by  default 
entered,  the  judgment  may  be  final  without 
writ  of  inquiry, — the  devastavit,  and  the 
smoant  of  it.  being  admitted  by  the  demurrer ; 
HbggcUt  v.  Montgomery,  6  H.  93. 

117.  Informal  judgment  in  such  case  good ^ 
And    if  jn  such  action  it  appear  that  the 


judgment  at  law  of  the  creditor,  be  entered 
against  the  administrator  individually,  it  is  a 
mere  clerical  error,  which  the  court,  on  the 
trial  of  the  action  for  the  devastavit  (being 
the  same  court  in  which  the  judgment  was 
rendered),  may  correct ;  lb. 

118.  Scire  facias  is  a  proper  remedy.  A 
scire  facias  may  issue  in  favor  of  a  judgment 
creditor  against  an  administrator,  suggesting 
a  devastavit,  and  this  is  a  proper  remedy  in 
such  case,  to  get  a  judgment  de  bonis  pro- 
prias.  But  judgment  by  default  on  the  sci. 
fa.  will  not  justify  an  award  of  execution  de 
bonis  propria^  ;  the  devastavit  must  be  proven. 
And  the  executor  may  make  his  defence  to 
the  scire  facias  by  plea,  it  being  in  the  nature 
of  an  original  action  against  him  ;  Sims  v. 
Nash,  1  H.  271 ;  S.  P.,  Black  v.  BaHon,  6 
S.  &  M.  239. 

119.  Proceedings  on  the  scire  facias.  The 
sci.  fa.  ought  to  state  the  amount  of  assets 
in  the  hands  of  the  executor. 

A  judgment  against  an  administrator  as 
such,  will  not  preclude  him  from  showing 
afterwards,  in  answer  to  a  scire  facias  for  a 
devastavit,  a  full  and  proper  administration  of 
the  estate  ;  he  may  pleaa  plene  admistravit, 
but  that  plea  cannot  be  sufficient  if  there 
has  been  a  mis-application  of  the  assets; 
Black  V.  Barton,  6  S.  &  M.  239. 

120.  Presumption  of  assets  arising  from 
sales  on  a  credit.  An  administrator  who  has 
sold  property  on  a  credit  under  an  order  ot 
the  Probate  Court,  is  presumed  to  have  col- 
lected the  money,  after  the  lapse  of  the 
proper  time  to  enable  him  to  do  so ;  and  in 
an  action  for  a  devastavit,  if  he  has  failed  to 
collect  the  money,  he  should  show  it ;  Gor- 
don V.  Gibbs,  3  S.  ^  M.  473.  See  also,  on^e,  84. 

121.  Settlement  in  Probate  Court  no  bar  to 
action  for  devastavit,  'i'o  an  action  on  an 
administrator's  bond  by  a  judgment  creditor, 
alleging  a  devastavit  in  not  paying  his  debt, 
the  defendant  pleaded,  that  his  account  as 
administrator,  exhibiting  a  large  indebtedness 
to  him,  had  been  allowed  by  the  Probate 
Court,  though  it  had  been  contested  bv  the 
plaintiff*,  and  that  the  balance  thus  shown 
was  still  due  him,  over  and  above  all  assets 
which  had  ever  come  to  his  hands  :  Held,  that 
the  plea  was  bad,  as  ihe  Probate  Court  by 
its  judgment,  cannot  control  the  creditor's 
right  to  his  action  for  mal-administration.  nor 
in  any  way  create  a  bar  to  it.  What  weight 
this  judgment  of  the  Probate  Court  would 
be  entitled  to  as  evidence  in  a  trial  for  a 
devastavit,  was  not  determined ;  Randolph 
V.  Singleton,  12  S.  &  M.  439. 

122.  DtUy  of  administrator  to  distribute 
assets  equally.  To  such  an  action  it  is  not  a 
good  defence,  that  at  the  time  of  the  rendi- 
tion of  the  plaintiff's  judgment  against  the 
administrator,  the  latter  had  no  assets.  The 
plea  should  allege  either  that  there  never 
were  assets,  or  that  they  were  consumed  in 
paying  claims  having  a  priority  over  the 
plaintiff's ;  Cogan  v.  Duncan.  1  C.  274.  And 
so  if  his  accounts  show  be  has  sufficient  as- 
sets  to  pay  the  debt  sought  to  be  collected, 
itis/>nma/acte  sufficient  to  make  him  liable 
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unless  he  show  by  proof  that  he  has  made  a 
leiral  disposition  of  the  assets;  Stewart  v. 
Richardson,  3  G.  314. 

123.  Plea  of  nvl  tid  record  in  such  action. 
And  if,  to  such  action,  the  administrator  plead 
that  the  plaintiff  has  no  such  judgment  as 
mentioned  in  the  declaration,  this  cannot  be 
treated  as  a  plea  of  md  tiel  record,  as  the 
bond  and  not  the  judgment  is  the  foundation 
of  the  action.  It  presents  no  matter  going 
to  the  merits  of  the  action,  and  only  matter 
in  abatement.  And  hence  upon  the  courts 
deciding  the  plea  against  the  oefendant.  judg- 
ment final  cannot  be  entered  against  the  de- 
fendant for  the  amount  of  the  judgment  men- 
tioned in  the  declaration ;  bat  only  judgment 
by  default,  with  a  writ  of  inquiry,  that  a  jury 
may  be  called  to  ascertain  the  amount  of  the 
assets  wasted  ;  Cogan  v.  Duncan^  supra. 

124.  Right  of  assignee  of  a  judgment  to 
sue  for  a  devastavit,  A  judgment  is  not  as- 
signable at  the  common  law,  or  by  statute ; 
the  purchaser  thereof  is  merely  an  equitable 
holder,  and  it  is  doubtful  whether  a  court  of 
law  would  so  far  recognize  the  title  of  an 
assignee  of  a  judgment  rendered  against  an 
admmistrator,  as  to  allow  him  to  make  it  the 
basis  of  an  action  against  the  administrator 
and  his  surety  for  a  devastavit ;  Ruff  v.  Smith, 
2  G.  59. 

125.  Duty  of  administrator  to  apply  assets 
to  pay  debts.  It  is  no  answer  to  a  scire  facias, 
suggesting  a  devastavit,  in  neglecting  to  pay 
the  judgment  of  the  plaintiff,  that  there  are 
personal  assets  subject  to  execution,  suffi- 
cient to  pay  the  judgment,  within  the  State, 
on  which  plaintiff's  judgment  could  be  levied, 
because  if  there  bo  such,  it  was  the  duty  of 
the  administrator  to  apply  them  to  the  pay- 
ment of  the  debt ;  Stewart  v.  Richardson,  3 
G.  314. 

Xni.  Dnties,    Powers,    Bights,    Liabilities 

and  Eemedies. 

1.  Onties  and   Liabilities  ai  to  Colleotions  of 
Debts. 

126.  Promptness  required :  Ldahiltty  from 
neglect  If  by  negligence  or  maladministra- 
tion, an  administrator  has  failed  to  collect  a 
d3bt,  he  is  chargeable  not  only  with  the  debt, 
but  with  interest  on  it;  Banks  v.  Machen,  40 
M.  256. 

And  it  is  his  duty  to  collect  promptly  for 
distribution  and  the  payment  or  debts  ;  and 
if  he  has  sold  property  on  a  credit,  he  will  be 
presumed  in  an  action  for  a  devastavit,  to  have 
collected  it.  after  a  lapse  of  time  sufficient  to 
enable  him  to  do  so,  and  if  he  has  failed  he 
must  show  it;  Gordon  v.  Oibhs,  3  S.  &  M. 
473.  And  he  will  be  properly  chargeable,  on 
petition  for  distribution,  as  money,  for  all 
notes  taken  by  him  on  sales  of  property,  two 
years  after  they  are  due,  unless  he  show  that 
after  usin^  proper  dilisrence  he  has  failed  to 
collect  them  ;  Cole  v.  Leake,  5  C.  777.  But 
in  the  exercise  of  his  power  to  compound  a 
debt,  he  may,  when  the  debt  is  doubtful,  ex- 
tend the  time  of  payment,  and  get  new  secu- 
rity, and  in  such  case  he  will  not  be  liable  to 


pay  the  money  on  it  until  after  the  expiration 
of  the  indulgence  given;  Berry  v.  Parkes,  J^ 
S.  &  M.  625?  He  will  not  be  chargeable  with 
a  note  in  final  settlement  unless  he  has  been 
guilty  of  gross  negligence  in  not  collecting 
it ;  Smith  v.  Hurd,  8  S.  A  M.  682. 

127.  The  funds  he  must  collect.  In  the  ex- 
ercise of  a  proper  discretion  he  may,  when 
this  is  the  best  that  can  be  done,  collect 
debts  in  bank  paper,  not  strictly  at  par.  when 
the  best  interests  of  the  estate  require  it.  Bat 
in  such  a  case  it  will  be  his  duty  to  convert 
such  funds  into  propertv  less  liable  to  depre- 
ciation, with  as  little  delay  as  possible.  And 
when  he  collects  such  currency,  he  should 
report  his  action  to  the  court  for  such  allow- 
ance as  the  circumstances  may  warrant,  and 
the  court  may  render  a  decree  accordingly. 
But  if  he  omit  to  make  such  report,  and  allow 
a  decree  to  be  rendered  against  him  for  so 
much  money,  without  designating  any  par- 
ticular kind  of  currency,  constitutional  cur- 
rency will  be  intended,  and  he  cannot  after- 
waras,  when  sued  on  his  bond,  show  that  the 
collection  was  in  other  funds,  and  ought  to 
be  paid  in  that  alone.  The  decree  will  be 
conclusive ;  Bailey  v.  DilwoHh,  10  S.  A  M. 
4(14. 

See  ante,  66  ;  and  Probate  Court,  175. 

128.  Collections  in  Confederate  treasury 
notes.  An  administrator  is  entitled  to  a  credit 
for  Confederate  treasury  notes,  which  he  has 
collected  in  good  faith  for  the  estate,  and  has 
not  used ;  and  also  for  such  money  invested 
by  him,  under  the  statute  of  this  State,  in 
Confederate  States  bonds ;  Trotter  v.  Trotter, 
40  M.  704.  Under  the  statute  of  1865,  Ses- 
sions Laws,  p.  142,  an  administrator  having 
collected  Confederate  money,  and  being  una- 
ble to  use  the  same  for  the  estate,  is  only 
liable  for  the  actual  value  of  what  he  did  not 
use ;   Williams  v.  Williams,  43  M.  430, 

129  Power  to  compound  debts.  Executors 
and  administrators  are  bound  to  the  exercise 
of  such  prudence  and  caution,  in  the  adminis- 
tration of  the  estates  committed  to  their  care, 
as  a  judicious  man  looking  to  his  own  interest 
would  exercise  in  resrard  to  his  own  affairs. 
They  may  compound  debts  or  enter  into  arbi- 
tration, and  these  acts  will  be  upheld  if  they 
are  fair^  beneficial  to  the  estate  and  free  from 
fraud,  neglifirence  and  misconduct ;  Bailey  v. 
Dilworth,  10  S.  &  M.  404 ;  S.  P.,  OuUedge  v. 
Berry,  2  G.  346.  But  where  the  debtor  is 
solvent,  the  administrator  cannot  receive  from 
him,  as  payment,  a  slave  or  other  property ; 
and  a  payment  so  made  will  not  discharge  the 
debtor ;  Oulledge  v.  Berry,  supra.  He  can 
take  property  in  payment  of  the  debt,  if  he 
act  in  good  faith,  and  such  course  be  neces- 
sary  to  save  the  debt ;  Grayson  v.  Wilsen^ 
5  (J.  553.  He  can.  acting  in  good  faith,  com- 
promise debts  due  intestate,  renew  secarities 
for  debts  and  postpone  their  payment,  with- 
out previous  sanction  of  the  court;  Martin 
V.  Tarver.  43  M.  517. 

129a.  Same:  Case  in  judgment.  Two  bills 
of  exchange  belonged  to  intestate,  the  draw- 
er  and  drawee  being  both  non-resideots ; 
and  they  did  not  come  into  the  hands  of  ad- 
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ministrator  till  after  their  matarity,  and  no 
demand  had  been  made  fof  payment.  The 
drawer  and  drawee,  upon  application  by 
him.  both  declined  payment ;  and  the  admin- 
istrator beinjr  in  donbt  as  t^  their  liability, 
and  fearing  that  the  debt  might  be  lost  to  the 
estate,  negotiated  them  in  exchange  for  pro- 
missory notes ;  some  of  these  he  collected  : 
Hdd.  that  his  conduct  was  judicious,  and 
would  be  sustained  \  Anderson  v.  Oregg,  44 
M.  170.   See  ante,  166. 

S.  The  Biligenoe  required  of  an  Administrator. 

130.  Bound  for  reasonable  diligence.  An 
administrator  is  liable  for  negligence,  and  he 
is  bound  to  exercise  the  same  diligence  and 
attention  to  the  business  he  has  voluntarily 
assumed,  which  discreet  men  bestow  on  their 
own  business ;  Berry  v.  Parks.  3  S.  &  M.  625  ; 
Baili/  V.  Dilworth.  10  S.  &  M.  404 ;  Smith  v. 
Hurd,  8  S.  &  M.  682. 

S.  Administrator  is  a  Tmstee. 

131.  He  is  bound  to  sell  property  for  the 
interest  of  creditors.  An  administrator  is 
a  trustee  for  creditors  and  distributees,  and 
the  assets  are  a  trust  fund,  and  it  is  his  duty 
to  dispose  of  them  for  the  highest  price  for 
the  benefit  of  creditors,  whose  claims  are 
superior  to  those  of  the  distributees ;  and  if 
by  the  fraudulent  machinations  of  the  admin- 
istrator the  sale  be  made  for  an  inadequate 
price,  and  bought  in  for  the  distributees,  to 
the  injury  of  creditors,  it  will  be  set  aside ; 
Planters'  Bank  v.  Neely,  7  H .  80.  See  post, 
341,  341  a.;  207,  208. 

132.  Trustee  for  distribx4ees.  Where  the 
distributees  are  parties  to  a  petition  for  dis- 
tribution, their  answer  denying  the  heirship 
of  the  petition  will  not  be  affected  by  a  pro 
canfesso  against  the  administrator,  for  he  is 
a   mere   trustee,   having   no  interest  in  the 

Snestion,  and  his  admission  cannot  prejudice 
le  heirs;  Porter's  Heirs  v.  Porter,  7  Fl.  106. 

133.  He  cannot  make  a  profit  out  of  the 
estcUe.     An  administrator  is  not  permitted  to 
trade  in  the  property  of  the  estate,  so  as  to  be- 
come the  owner  of  it   His  transactions  will  be 
for  the  benefit  of  the  estate.  Where,  therefore, 
ao  intestate  had  bought  a  town  lot  and  paid 
one-half  the  purchase   money  and  gave  his 
note,  with  security,  for  $500,  for  the  balance, 
and  took  a  title  bond  which  he  desposited 
with  the  surety  as  indemnity,  and  the  admin- 
istrator, believing  that  the  surety  could  sell 
the  lot  if  the  money  was  not  paid  at  maturity, 
made  a  private  sale  of  the  lot,  by  which  he 
received  enough  money  in  cash  to  pay  the 
balance  due  by  the  intestate  on  the  purchase 
money,  and   with  it  paid  the   balance,  and 
directed  the  vendor  to  make  title  to  the  pur- 
chaser, which  was  done,  and  the  administra- 
tor afterwards  surrendered  the  balance  due 
by  the  last  purchaser,  and  in  consideration 
tber€H>f  took  the  title  to  himsi>lf ;  it  was  held 
that  the  sale  made  by  him  was  void,  and  that 
the  resale  to  him  enured  to  the  benefit  of  the 
e8ta.te;    Williams  v.   Stratton,    10  S.  Jk  M. 
418. 

I34u  Same.  And  it  was  held  further,  that 
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the  administrator  was  not  entitled  to  an^ 
equitable  lien  on  the  lot  for  the  amount  of 
the  debt  secured  by  the  deposit  of  the  title 
bond  and  paid  by  him  ;  and  that  it  was  doubt- 
ful, under  the  statute  of  frauds,  whether  the 
deposit  of  the  title  bond  created  an  equitable 
mortgage  on  the  land,  and  if  it  did.  it  was 
lost  when  the  bond  was  surrendered  to  the 
vendor  and  he  convoyed  the  title  ;  lb. 

135.  Estate  entitled  to  what  is  saved  in 
paying  a  debt  for  less  than  its  full  amount. 
If  an  administrator  pay  a  pro  rata  dividend  of 
an  insolvent  estate,  to  a  bank,  in  its  deprecia- 
ted paper,  the  amount  thus  saved  will  belong 
to  the  estate ;  Dahlgreen  v.  Peale,  2  C.  142. 
And  so.  if  he  buy  up  a  claim  against  the 
estate  at  a  discount,  with  the  fnnds  of  the 
estate,  or  fraudulently  pay  it  at  a  great  depre- 
ciation, for  his  own  benefit,  he  will  be  entitled 
to  a  credit  only  for  the  amount  he  has  actually 
paid  ;  Anderson  v.  Duke,  6  C.  87. 

1 36 .  Purchase  for  estate  with  out  authority . 
Where  an  administrator  makes  a  purchase  of 
slaves  for  the  estate  and  with  the  funds  of  the 
estate,  but  without  authority  in  law  to  do  so, 
the  property  will  belong  to  him  and  not  to 
the  estate,  if  the  heirs  make  no  objection ; 
but  objection  made  by  strangers  will  not 
have  the  effect  to*  give  the  property  to  the 
administrator ;  Harper  v.  Archer,  6  C.  212. 

137.  Purchase  of  land  where  the  title 
of  decedent  was  void.  It  is  the  duty  of  an  ad- 
ministrator, executor  or  other  trustee,  to  act 
in  relation  to  the  trust  property,  for  the  bene- 
fit of  the  cestui  que  trust,  and  he  cannot  avail 
himself  of  his  position,  or  of  information  which 
he  gets  by  it,  to  acquire  adverse  interests  in 
the  property.  But  this  principle  results  from 
the  rule  that  it  is  his  duty  to  act  in  good  faith 
for  the  benefit  of  the  estate,  and  it  necessarily 
presupposes  in  him  a  power  so  to  do.  Hence, 
It  was  held  that  where  the  testator  had  bought 
land,  the  title  to  which  was  wholly  void,  being 
public  land,  and  was  not  merely  a  defective 
title,  that  the  executor  could  purchase  it  for 
his  own  benefit  when  it  was  sold  by  the  govern- 
ment. And  that  this  was  so,  though  the  ven- 
dor of  the  testator  (snpposing,  but  without 
any  contract  or  agreement  with  the  executor, 
that  the  latter  was  acting  for  the  estate)  as- 
sisted  in  clearing  away  pre-emption  rights, 
and  otherwise  facilitated  the  executor  in  get- 
ting the  title.  The  rule  would  he  otherwise 
if  the  title  were  merely  defective ;  but  in  this 
case  no  title  whatever  was  conveyed,  and  the 
executor,  in  getting  it.  made  an  entirely  new 
contract,  which,  under  the  will,  he  was  not 
authorized  to  do  for  the  estate ;  Glenn  v. 
Thistle.  1  0.  42. 

138.  Same.  In  this  case  the  vendor  sur- 
rendered to  the  executor,  as  soon  as  the  land 
was  discovered  to  be  publio  land,  all  the 
notes  for  the  purchase  money  which  he 
could  control,  and  this  was  held  to  be  a  re- 
scission of  the  contract  and  a  circumstance 
to  bar  an  endorser  of  one  of  the  notes  for 
the  purchase  money  from  recoverin?,  upon  the 
ground  that  the  title  had  been  made  good  by 
the  subsequent  purchase  of  the  executor; 
lb. 
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4.    The  Title  of  an  Admixustrator. 

139.  Extent  of  his  title.  The  legal  title 
to  a  decedent's  property  is  vested  in  the  ad- 
miuislrator  for  certain  special  purposes, 
viz. :  for  collecting  and  preserving  the  as- 
sets, paying  the  debts*  and  for  distribution. 
Subject  to  this  the  whole  interest  in  the  es- 
tate vests  immediately  on  the  death  of  the 
intestate,  in  the  persons  entitled  under  the 
statute  to  distribution  ;  and  where  there  are 
no  debts  to  be  collected  or  paid,  and  where 
it  is  unnecessary  for  the  purpose  of  distribu- 
tion that  an  administrator  should  be  ap- 
pointed, and  none  is  in  fact  appointed,  the  legal 
title  to  the  personal  estate  vests,  without 
distribution,  in  the  distributee,  '•  in  the  same 
way  and  manner"  as  real  estate  descends  to 
the  heir  ;  Andrews  v.  Brtimfield,  3  G.  107. 

And  when  there  are  no  debts  and  no 
administrator,  the  distributees  may  sue  for 
the  property,  and  the  statute  of  limitations 
will  commence  to  run  against  them,  and 
when  they  are  barred,  a  subsequently  ap- 
pointed administrator  will  also  be  barred, 
in  such  a  case  the  administrator  will  be  a 
mere  naked  trustee  for  the  distributees,  and 
can  assert  no  right  which  they  could  not  as- 
sert ;  MaiUy  v.  Kidd,  4  G.  141. 

His  title  exists  only  for  special  purposes, 
viz.':  to  enable  him  to  administer  the  estate 
according  to  law,  by  paying  the  debts  and 
making  distribution  ;  and  when  these  acts  are 
done  his  title  ceases.  And  when  distribu- 
tion is  made  to  a  life  tenant,  it  being  also 
a  distribution  to  the  remainderman,  the  ad- 
ministrator, after  the  death  of  the  life  ten- 
ant, has  no  title  to  take  the  property  and 
distribute  it  to  the  remainderman ;  HcUl  v. 
hall,  5  C.  458 :  S.  P.,  Andrews  v.  Brum- 
field,  stipra. 

140.  TrtLst  may  exist  after  distribuiion. 
But  where  the  testator  gave  to  bis  widow 
during  widowhood,  property,  clothing  it,  how- 
ever, wiih  a  trust  to  support  his  children, 
aud  the  trust  in  case  of  her  death  was  to  be 
executed  by  the  executor;  if  this  property 
be  levied  on  to  satis Ty  a  private  debt  of  the 
widow,  and  she  fail  to  assert  the  rights  of  her 
children,  to  prevent  a  sale,  the  administrator 
c.  t.a.  may  do  it ;  Lucas  v.  Lockhart,  10  S. 
&  M.  466. 

141.  Distribution:  Title  of  distributee 
and  administrator.  The  object  of  distribu- 
tion is  to  ascertain  the  share  of  each  heir,  so 
that  he  may  enjoy  it  in  severalty ;  it  confers 
no  new  title.  The  title  of  an  administrator 
is  that  of  a  mere  trustee  for  those  benefi- 
cially interested,  and  extends  no  further  than 
is  necessarv  to  enable  him  to  execute  his 
trusts  ;  una  for  distribution  it  is  unneces- 
sar^r  that  the  legal  title  be  vested  in  the  ad- 
ministrator. The  heirs  may,  therefore, 
when  there  are  no  debts,  make  by  consent,  a 
distribution  of  the  personalty  among  them- 
selves, and  such  distribution  will  be  binding 
on  them  and  the  administrator,  and  will  sub- 
ject the  share  allotted  to  each  heir  to  the 
payment  of  his  own  debts ;  Henderson  v. 
Clark,  5  C.  436.     See  post,  267,  269. 

141a.     His  title  to  notes  payable  to  him  as 


administrator.  Where  a  note  is  made  paya- 
ble to  *•  A.  as  administrator  of  B.,"  suit  may 
be  brought  on  it  in  the  name  of  A.,  and  in  his 
own  right.  The  words i.  as  administrator  of 
B."  are  merely  a  discriptio  personce.  And  if 
suit  be  brought  on  such  a  note  in  the  name 
of  A.  "administrator  of  B.,"  these  words 
may  be  treated  as  surplusage  ;  and  hence,  to. 
an  action  on  such  a  note  in  the  name  of  A. 
*'as  administrator  of  B.,"  it  is  no  defence 
that  A.  was  not  administrator  of  B.  when  the 
suit  was  commenced  ;  Falls  v.  Wilson,  2  G. 
168  (citing  Carters.  Saunders,  2  H.  851; 
Laughman  v.  Thompson,  6  S.  &  M.  259; 
Trotter  v.  White,  10  S.  &  M.  607). 

And  such  a  suit,  if  the  plaintiff  die,  may 
be  revived  in  the  name  of  his  administrator, 
although  the  note  in  fact  belongs  to  the  es- 
tate ;  Laughman  v.  Thompson,  supra. 

And  BO  a  foreign  administrator  may  main- 
tain a  suit  in  his  own  name,  in  the  courts  of 
this  State,  to  enforce  collection  of  a  note 
made  payable  to  himself  as  administrator; 
and  it  makes  no  difference  that  he  styles 
himself  in  the  suit  as  administrator;  trot- 
ter V.    White,  supra. 

See  Guardian  and  Ward,  46,  47. 

142.  Same :  Where  there  are  two  adminis- 
trators. The  legal  title  to  a  bill  single 
payable  to  two  joint  executors,  upon  the 
final  discharge  of  one,  is  vested  in  the  other, 
who  may  sue  on  it  in  his  own  name.  And 
this  is  so,  though  the  executors  gave  separ- 
ate bonds,  and  administered  the  estate  sep- 
arately, and  the  bill  single  was  taken  by  the 
discharged  executor  in  the  course  of  his  sep- 
arate administration  ;  Grimstead  v.  Fonte, 
3  G.  120  • 

143.  Title  to  personalty  unaffected  by  the 
rda'iotiship  of  testator.  It  is  no  bar  to  an 
action  by  the  administrator  of  a  legatee  to 
recover  the  legacy  against  a  purchaser  from 
the  executor  of  the  testator,  that  the  heirs 
of  the  legatee  and  the  testator  are  the  same, 
and  that  if  plaintiff  recovered  the  property,  it 
would  go  to  the  heirs  of  the  original  testator ; 
Magee  v.  Gregg,  11  S.  &  M.  70. 

6.  Liability  of  Administrator  for  Wroafi^, 
Trespass,  Hire,  ftc. 

144.  Liability  to  hire  of  property  to  ad- 
verse owner.  If  a  bill  be  filed  for  the  recovery 
of  slaves,  to  which  the  defendant  claimed 
title,  and  pending  the  litigation  the  defendant 
die.  and  thereupon  the  suit  is  revived  a^^ainst 
his  administrator,  who  keeps  posse>8ion  of 
the  slaves,  and  defends  the  suit  in  his  repre- 
sentative capacity,  and  by  the  final  decree 
the  complainant's  right  to  the  slaves  is  sus- 
tained, the  defendant  ou^ht  to  be  charged  in 
hia  representative  capacity,  and  not  person- 
ally. ft)r  the  hire  accruing  both  before  and 
after  the  death  of  the  intestate  ;  Clark  v. 
Hill,  2  G.  0-20. 

14o.  Liability  to  adverse  owner  for  prop- 
erty allowed  by  him  to  be  sold,  A  judgment 
against  an  adHiinistrator  only  binds  assets  in 
his  hands ;  aud  hence,  if  he,  in  his  character 
of  administrator,  holds  property  belotiging 
to  another,  aud  with  notice  of  the  adverse 
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title  allows  it  to  be  sold  ander  an  execution 
against  him,  he  will  still  be  liable  to  the  real 
owner  in  an  action  of  detinue  for  the  slave  ; 
Lawry  y.  Houston,  3  H.  394. 

146.  lAahility  to  specific  legatee  for  hire. 
If  an  executor,  by  order  of  the  Prol)ate 
Court,  hire  a  slave,  specifically  bequeathed, 
dnrinir  the  pendency  of  litigation  respecting 
the  Talidity  of  the  will,  and  apply  the  proceeds 
to  the  general  estate,  he  will,  upon  tne  estab- 
lishing of  the  will,  be  personally  liable  to  the 
legatee  for  the  hire;  the  misapplication  by 
the  executor  of  the  hire  to  the  benefit  of  the 
estate  will  not  constitnte  the  legatee  a  credi- 
tor of  the  estate.  And  this  is  the  rule,  thouirh 
the  legatee  refuse  to  accept  the  legacy  du- 
ring the  litigation.  In  such  case,  the  execu- 
tor is  not  only  liable  for  the  hire  actually 
received,  but  for  what  he  might  have  re- 
ceived by  the  use  of  ordinary  diligence; 
Fonte  V.  Horton.  7  G.  350. 

147.  Same.  When  a  specific  legatee  of  a 
slave  has  acquired  possession  of  a  note  paya- 
ble to  the  executor  (and  which  was  taken  by 
the  latter  for  the  hire  of  the  slave  whilst  in 
the  executor's  possession),  and  the  executor 
afterwards  recovered  judgment  against  the 
legatee  for  the  value  of  the  note ;  it  was  held 
that  in  a  proceeding  by  the  legatee  against 
the  executor  Ut  recover  the  hire,  the  latter 
was  only  responsible  for  so  much  as  he  had 
collected  on  the  judgment,  and  that  the  execu- 
tor would  not  afterwards  be  entitled  to  col- 
lect any  portion  of  the  judgment ;  lb, 

148.  Executor  entitled  to  hire  of  specific 
legacy  for  twelve  months.  An  executor  is  en- 
titled'^ to  hire  for  twelve  months  from  teatator*s 
death,  from  the  legatee,  of  a  slave,  although 
the  legatee  was  in  possession  at  the  testator's 
death ;  King  v.  Cooper,  W.  359. 

149.  Liable  for  trespass.  An  executor  of  a 
lessee  is  bound  by  the  convenants  in  the 
lease,  and  if  that  contain  a  covenant  that  the 
Jandlord  shall  re-enter  on  failure  of  tenant  to 
pay  the  rent,  and  the  executor  after  default 
made,  remove  the  buildings,  he  will  be  liable 
in  trespass  to  the  lessor  for  damages ;  Win- 
ston V.  Franklin  Academy,  6  0.  118. 

150.  Liability  for  illegal  loans,  A  loan  by 
an  administrator,  without  authority  of  law,  of 
notes  or  bonds  belonging  to  the  estate,  will 
render  him  liable  fur  the  amount  thereof, 
although  the  makers  or  obligors  become  in- 
solvent;  un.ess  he  show  that  by  the  use  of  the 
greatest  diligence,  the  money  could  not  ha^e 
been  collected  or  secured  by  any  legal  means  ; 
CasonT,  Cason,  2  G.  578.  And  he  is  also 
liable  for  interest  on  such  loans,  at  the  rate 
established  by  law  when  they  were  made, 
thoagh  the  rate  were  subsequently  reduced  ; 
Cason  V.  Cason,  supra, 

151.  Liability  for  removing  property  from 
the  State,  The  93d  section  of  the  Act  of  182 L 
(H.  C.  665),  which  enacts  that  no  executor 
or  administrator  shall,  on  any  pretence  what- 
ever,-remove  the  property  of  his  testator  or 
intestate  beyond  the  limits  of  the  State,  and 
that  in  case  of  any  such  removal  that  the 
judge  of  Uie  Court  of  Probate,  having 
jarisdictioQ  of  the  estate,  shall  forthwith  in- 


stitute suit  "  for  the  use  of  the  heirs  "  on  the 
bond  of  such  executor  or  administrator,  and 
the  jury  trying  the  cause,  on  satisfactory 
evidence  of  the  removal  as  aforesaid,  shall 
render  a  verdict  against  the  defendant  or  de- 
fendants for  the  full  value  thereof,  and  such 
other  damages  as  the  parties  interested  may 
have  sustained,  declares  a  rule  of  public  policy 
for  the  purpose  of  securing  lo  the  courts  of  the 
estate  to  which  the  administration  of  estates 
has  been  committed,  the  full  exercise  of  their 
jurisdiction  for  the  benefit  of  those  interested, 
and  it  gives  the  action  as  a  specific  ri^ht  to 
the  heirs,  not-  by  way  of  compensation  for 
the  actual  damages  sustained,  but  as  a  punish- 
ment on  the  offending  administrator  or  execu- 
tor for  a  gross  violation  of  his  dutv  nn«i  of 
law ;  and  hence,  in  such  a  case  the  heirs  are 
entitled  to  recover  the  full  value  of  the  prop- 
erty so  removed;  although  the  executor  or 
administrator  raay  have  sold  it,  and  applied 
the  value  to  the  payment  of  the  debts  of  the 
testator  or  intestate.  But  the  action  is  given 
to  the'* heirs"  only,  and  it  is  unnecessary 
and  improper  that  the  widow  should  he  joined 
as  usee  in  the  action ;  Bridges  v.  Maxwell,  5 
G.  309. 

6.  Liability  to  Aooount  for  Lost  Property  and 
Illegal  BiBburBoments. 

152.  Liable  for  due  care  in  preserving 
property.  An  administrator  is  bound  lo  ac- 
count for  all  property  of  the  intestate  which 
he  has  received,  and  if  any  of  it  be  lost,  he 
must  show  he  used  due  care  and  prudence  to 
preserve  it.  A  slave  belonging  to  an  intes- 
tate was  run  off  by  an  insolvent  son  of  the 
administrator,  and  carried  to  Benton,  in 
this  State  ;  lh«  administrator  advertised  for 
a  recovery  of  the  slave  in  a  newspaper,  which 
he  did  not  show  had  any  circulation  at  Benton, 
and  he  used  no  active  steps  to  secure  or 
obtain  the  slave  :  Held,  he  was  liable  for  his 
value.  Whether  in  such  a  case  it  is  the 
proper  mode  to  hold  the  administrator  liable, 
for  a  distributee  to  object  to  the  administra- 
tor' s  final  account,  because  the  slave  is  not 
accounted  for,  and  for  the  court  to  hear  evi- 
dence of  the  loss  and  value;  Qaoere?  Bog- 
gan  v.  Walter,  12  S.  &  M.  666. 

153.  Same.  .An  administrator  is  liable  as 
such  for  all  property  of  the  decedent,  which 
has  come  to  his  hands  after  the  intestate's 
death,  whether  before  or  after  his  appoint- 
ment as  administrator  ;  Hicks  v.  Harris,  4  0. 
420. 

1  "4.  Liability  for  improper  disbursements. 
Where  an  administrator  in  settling  debts 
which  he  holds  against  the  estate,  chaf-ges  too 
much  interest,  even  with  the  consent  of  a 
part  of  the  heirs,  he  is  accountable  for  the 
excess  as  assets,  so  far  as  the  rights  of  the 
non-assenting  heirs  are  concerned ;  and  the 
excess  being  assets  improperly  withheld  from 
distribution,  he  is  liable  for  interest  on  it; 
Cole  V.  Leake,  5  C.  767  ;  S.  P.,  Cason  v. 
Cason,  2  G.  578 ;  Crowder  v.  Shackelford,  6 
G.  321. 

7.    LlabiUty  for  Costs. 

155.  1$  personally  liable  for  costs.    The 
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statute  (H.  0.  p.  670.  ?  Ill),  provides  that 
executors  and  administrators  may  sue  and 
be  sued,  "  and  that  they  shall  be  entitled  to 
or  answerable  for  costs,  in  the  same  manner 
that  the  decedent  would  have  been,  and  they 
shall  be  allowed  for  the  same  in  their  ac- 
counts, provided  the  court  awarding  costs 
against  them,  shall  certify  there  were  proba- 
ble grounds  for  instituting  the  proceedings, 
or  defending  the  action,  in  which  a  judgment 
or  decree  shall  be  rendered."  Under  this 
statute,  the  judgment  against  them  for  costs 
should  be  de  bonis  proprns  ;  Williamson  v. 
Childress,  4  C.  328. 

And  a  judgment  in  favor  of  an  administra- 
tor, is  not  liable  to  sale  for  the  payment  of 
the  costs,  the  administrator  being  personally 
liable  therefor  ;  Ruf  v   Cockerell,  2  G.  57. 

156.  Allotoance  to  him  for  costs.  He  is 
also  entitled  to  an  allowance  for  costs  when 
he  has  been  sued  and  judgment  rendered 
against  him  upon  an  undefended  cause  of  ac- 
tion, if  he  was  not  in  default,  owinsr  to  a  defi- 
ciency of  assets,  or  his  inability  to  convert 
the  assets  into  money,  for  the  payment  of 
debU  ;  Effinger  v.  Richards,  6  G.  540. 

8.    Liabilities  of  Joint  Administrators  for  the 
Acts  of  each  other. 

157.  Extent  of  liability  for  each  other. 
When  there  are  two  or  more  executors,  each 
has  a  several  right  to  the  assets  of  the  estate, 
and  is  solely  responsible  for  what  he  receives. 
One  is  not  liable  for  a  devastavit  committed 
by  the  other,  unless  ne  consented  to  the  same, 
or  negligently  omitted  to  take  any  steps  to 
prevent  it ;  Gaidtney  v.  Nolan.  4  G.  569. 

He  is  liable  for  the  acts  of  the  other,  which 
were  done  by  agreement  of  the  two,  in  the 
joint  names  of  both,  and  on  their  joint  ac- 
count, and  he  is  also  liable  for  a  misapplica- 
tion  of  the  trust  funds,  made  by  his  co-execu- 
tor, if  by  the  exercise  of  reasonable  diligence 
and  care  he  could  have  prevented  it.  He  is 
bound  to  take  notice  of  accounts  rendered  by 
his  co-executor,  and  he  is  chargeable  with  a 
knowledge  of  a  misapplication  of  the  trnst 
funds  therein  disclosea ;  Fonte  v.  Horton,  7 
G.  350. 

And  when  4t  is  shown  that  slaves,  specifi- 
cally bequeathed,  were  hired  out  by  one  of 
the  executors,  in  the  joint  names  of  both,  and 
with  the  consent  and  approbation  of  both,  an 
account  rendered  bv  one,  showing  the  amount 
of  the  hire,  is  evidence  against  the  other ; 
Fonte  v.  Horton,  supra. 

The  rendition  of  a  joint  annual  account,  by 
two  executors,  is  prima  facie  sufficient  to 
charge  both  for  the  assets  embraced  in  it ; 
but  either  may  be  exonerated  from  liability, 
by  showing  that  no  assets  came  to  his  bands, 
and  that  the  estate  was  solely  administered 
by  the  other ;  GavUney  v.  Nolan  4  G.  569. 

158.  Acknowledgment  of  liability  to  ac- 
count. When  a  positive  and  absolute  acknowl- 
edgment  of  liability  for  the  acts  of  his  co- 
administrator is  made  by  one  cognizant  of  all 
the  facts,  and  entirely  competent  to  form  an 
opinion  as  to  the  extent  of  his  liability  {as  by 
a  lawyer  ef  eminence),  the  acknowledgment 
is  conolasive,  unless  it  be  shown  affirmatively 


that  it  was  founded  on  mistake;  Jeffries "f, 
Lawson.  10  G.  791. 

159.  Liability  when  they  execute  a  joint 
bond.  The  execution  of  a  joint  administra- 
tion bond  by  two  administrators,  renders  each 
of  them  liable  for  the  faithful  performance  of 
the  duty  of  bis  associate  as  welt  as  of  hunself ; 
and  hence,  though  on«  of  the  administrators 
may  have  received  all  of  the  assets,  and  con- 
ducted the  entire  administration  of  the  estate, 
the  other  is  liable  to  account;  lb. 

160.  Liability  to  render  an  account.  How 
far  one  executor  is  liable  for  the  acts  of  his 
co-executor,  depends  on  circumstances,  and 
these  must  be  shown  before  the  liability  can 
attach ;  but  it  is  proper,  where,  in  answer  to 
a  petition  against  him  for  an  account,  the 
surviving  executor  states  he  never  acted  as 
executor,  and  that  the  deceased  was  sole 
acting  executor ;  that  no  part  of  the  estate 
ever  came  to  respondent's  hands;  that  the 
court  should  order  that  he  render  an  account 
of  his  acts  as  such,  and  then  the  petitioner 
can  contest  his  liability ;  Nolan  v.  CalvU,  12 
S.  &  M.  273. 

161 .  Presumption  as  to  which  payment  vhu 
made  to.  When  there  are  two  executors 
who  gave  separate  bonds,  a  note  taken  by 
one  payable  to  himself  alone,  cannot  be 
charged  against  the  other,  upon  the  mere 
proof  that  it  has  been  paid,  without  a  showing 
that  it  was  paid  to  him.  In  the  absence  of 
proof,  as  to  which  of  them  the  payment  was 
made,  it  will  be  presumed  that  payment  was 
made  to  the  one  who  was  payee  in  the  note ; 
Smith  V.  Brown,  3  0.  422. 

162.  Service  of  process  on  one  of  several. 
Whether  service  of  a  scire  facias  to  revive  a 
suit  against  several  administrators  is  good  as 
to  all,  if  made  only  on  one ;  Qucere  f  It  seems 
that  it  is,  as  they  fill  but  one  office,  and  as  the 
act  of  one  is  the  act  of  all.  But  whether  a 
judgment  rendered  on  such  service  would  be 
erroneous  or  not,  it  is  not  void ;  and  if  not 
reversed  on  writ  of  error,  the  judgment  will 
be  admissible  in  evidence,  as  a  judgment 
against  all  the  administrators  in  an  action 
against  them  on  their  bond,  for  a  failure  to 
pay  ii'yWoodward  v.  Fisher,  11.  S.  &  M.  303. 

Such  a  service  was  held  to  be  irregular  in 
Brecken ridge  v.  Mellon' s,  Adm'r.  1  H.  273. 

All  the  administrators  should  be  served 
with  process.  It  will  be  error  to  discontinue 
as  to  those  not  served,  and  proceed  to  judg- 
ment against  those  served;  ffames  v.  Jare- 
gan,  12  S.  &  M.  108. 

Yet  in  Hunt  v.  Anderson,  4  G.  559,  it  was 
held,  that  if  the  summons  be  not  served  on 
one  of  two  joint  executors  sued  in  an  action 
at  law,  it  will  not  be  error  to  render  judg- 
ment against  the  one  served  with  process, 
without  a  formal  dismissal  as  to  the  other ; 
in  such  case  the  judgment  is  equivalent  to  a 
discontinuance  as  to  the  executor  as  to  whom 
there  Wiis  no  service  of  process. 

9.  Bight  to  bind  the  Estate  bj  new  Coatraets, 
Wtuvers  and  Admissions,  and  his  peraoaal 
Liabilitj  on  sneh  Contraots. 

(A.)  His  Personal  Liabilitt. 

163.  He  is  liable  on  his  ovm  promise.     An 
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executdr  is  indiTidnallj  liable  when  he  proin- 
iges  in  writing  to  pay  an  account  stated — 
when  it  does  not  appear  to  be  for  money  due 
by  the  testator — although  he  expressly  prom- 
ise to  pay  as  executor.  And  so,  he  is  liable 
for  purchases  made  by  him  for  the  estate, 
though  he  expressly  contract  in  his  character 
iS  executw;  Sims  v.  Stilwell,  3  H.  176.  (S.  P. 
as  to  guardians,  see  Guardian  and  Ward, 
87.J 

Be  is  personally  liable,  though  he  expressly 
promise  to  pay  as  executor,  where  the  na- 
ture of  the  engagement  necessarily  creates 
an  individual  liability,  asJf  he  make  a  prom- 
issory note  or  other  written  contract,  and  if 
it  does  not  clearly  appear  that  it  was  given 
or  made  for  a  debt  or  liability  of  the  testator ; 
or  if  it  be  made  to  pay  a  debt  at  a  future  day 
with  interest,  which  necessarily  makes  it  the 
personal  debt  of  the  executor;  Woods  v. 
JR«d/ey.  5  C.  1 195  (citing?  and  con  firming  ^}77i«  V. 
StUwdl,  supra;  and  declaring  the  case  of  Steel 
V.  McDoweUy  9  S.  &  M.  193,  so  far  as  it  coun- 
tenances the  idea  that  a  creditor  having  the 
promise  of  the  executor,  where  that  promise 
is  based  upon  the  liability  of  the  testator,  has 
an  election  to  proceed  against  the  executor 
as  representative  of  the  deceased,  or  against 
him  personally,  to  be  inconsistent  with  the 
authorities  generally,  and  with  Si'm^  v.  Slil- 
wdl).  It  seems  if  he  give  a  promissory  note 
bearing  interest  for  the  debt  of  testator,  he 
will  be  personally  liable ;  Turner  v.  Brown, 
3  S.  &  M.  425. 

163a.  Power  to  execute,  and  liability  on, 
forthcoming  bond.  See  Forthcoming  Bond,  3. 

164.  Bound  on  injunction  bond.  The  court 
or  chancellor  may  require  of  an  administra- 
tor, as  a  condition  precedent  to  the  grant 
of  an  injunction  applied  for  by  him,  that  he 
execute  an  injunction  bond,  and  if  the  ad- 
ministrator accept  the  injunction  by  execut- 
ing the  bond,  it  will  be  binding  on  him  and 
his  sureties  personally;  Brown  v.  Speight, 
1  G.  45. 

165.  Claimant's  bond :  Forthcoming  bond : 
Refunding  bond.  And  so  if  he  make  claim, 
as  administrator,  to  property  levied  on  under 
execution  against  a  third  person,  he  is 
liable,  individually,  if  the  claim  be  not  sus- 
tained ;  Taylor  v.  Tatum,  1  G.  701.  He  may 
ffive  a  fori  booming  bond,  on  a  judgment  ren- 
dered against  him  as  administrator,  or  against 
the  decedent,  but  he  will  be  bound  on  it  per- 
sonally; Thompson  v.  Ross,  4  0.  198.  And 
he  may  execute  a  refunding  bond,  which  is 
necessary  to  enable  him  to  procure  the  dis- 
tributive share  of  his  intestate ;  and  it  seems 
such  bond  will  bind  him  personally ;  Maxwell 
T.  Craft,  3  G.  307. 

166.  The  consideration  necessary  to  make 
him  liable  on  his  promise  to  pay  debts  of  tes- 
tator. An  executor  or  administrator  will  not 
be  bound  on  his  promise  to  pay  the  debt  of 
h\B  testator  or  intestate,  unless  there  be  a 
coDBideration  for  it.  The  considerations 
which  will  make  such  a  promise  binding  are 
Tariooa — as  having  assets  in  his  hands  at  the 
time — forbearance  of  suit  for  a  definite  pe- 
riod.    And  if  he  has  charged  the  estate  with 


the  debt  so  paid,  and  received  a  credit  for  it, 
it  will  be  a  strong  circumstance  to  show  his 
liability ;   Turner  v.  Brown,  3  S.  &  M.  425. 

And  a  note  executed  b^  an  administrator 
in  his  individual  capacity,  in  satisfaction  of  a 
decree  rendered  against  him  in  his  represen- 
tative capacity,  is  not  binding  on  him  beyond 
the  amount  of  assets  received  by  him  to  pay 
the  decree  with,  unless  it  be  based  on  a  new 
and  valuable  consideration ;  Byrd  v.  HoUO' 
way.  6  8.  &  M.  199. 

167.  Same:  Case  in  judgment.  An  ex- 
ecutor is  not  liable  to  creditors  beyond  the 
amount  of  assets  of  the  decedent ;  yet  he  may 
by  his  own  act,  if  in  writing,  and  based  on  a 
valuable  consideration,  become  persoosLlly 
responsible  for  the  testator's  debts.  Hence, 
if  a  creditor  take  from  the  executor  in  satis- 
faction of  his  debt  against  the  estate,  a  note 
on  a  third  party,  which  is  guaranteed  by  the 
executor,  the  latter  will  be  liable  on  the 
guaranty — the  contract  being  in  writing,  and 
the  surrender  by  the  creditor  of  his  claim 
against  the  estate  being  a  sufficient  consider- 
ation to  support  the  guaranty.  In  this  case, 
the  guaranty  was  in  these  words,  "  For  value 
received,  I  assign  this  note  to  L.  (the  credi- 
tor), and  waive  demand  and  notice,  and  war- 
rant the  consideration  for  which  it  was  given ; 
but  as  to  the  polvency  or  insolvency  of  the 
makers  to  be  without  recourse,"  and  it  was 
signed  by  the  executor:  Held,  1st.  That  it 
created  a  personal  liability  on  the  executor, 
according  to  its  terms ;  2d.  That  this  liability 
was  not  at  all  dependent  upon  the  solvency  or 
insolvency  of  the  testator's  estate ;  3d.  But 
that  the  executor  could  show  want  of  consider- 
ation for  the  promise,  by  showing  that  the 
claim  against  the  testator,  which  had  been 
settled  by  the  note  and  guaranty,  was  in- 
valid ;  Robinson  v.  Lane,  14  S.  &  M.  161. 

B.  His  Pow^r  to  Bind  the  Estate. 

168.  Power  of  executor  to  bind  the  estate  by 
new  contracts.  It  is  unquestionably  true,  as 
a  general  rule,  that  an  administrator  can 
make  no  contracts,  nor  create  any  new  debt 
by  which  the  estate  would  be  chargeable  at 
law;  and  that  he  is  individually  responsible, 
though  he  expressly  promise  tu  pay  **  as  ad- 
ministrator "  He  takes  the  place  of  the  in- 
testate as  to  all  existing  contracts,  but  has 
no  power  to  create  new  liabilities ;  nor  can 
he  waive  any  existing  defence ;  he  cannot 
even  stipulate  for  the  payment  of  interest 
where  none  is  due.  He  cannot  be  sued  at 
law  in  his  representative  capacity  upon  a 
promise  to  pay  borrowed  money,  upon  the 
ground  that  it  was  obtained  for  the  benefit  of 
the  estate.  In  such  case,  if  the  lender  has 
any  remedy,  it  is  in  equity,  upon  the  showing 
that  the  money  so  loaned  was  actually  and 
legally  applied  to  the  benefit  of  the  estate ; 
Woods  V.  Ridley,  5  C.  114.  See  post,  170, 
177  ;  8.  P.,  Short  v.  Porter,  44  M.  533. 

169.  Rights  of  administrator  paying  debt : 
Substitution  of  creditor.  But  when  an  ad- 
ministrator pays  a  debt,  or  discharges  a  con- 
tract which  constituted  a  just  charge  against 
the  estate  of  his  intestate,  out  of  ma  private 
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funds,  or  by  the  use  of  his  credit,  he  will  be 
entitled  to  ao  allowance  for  it  in  his  adminis- 
tration account ;  and  if  the  estate  has  passed 
into  the  hands  of  the  distributees,  he  is  enti- 
tled to  enforce  payment  of  the  demand  against 
them.  And  it  seems  to  be  settled,  also,  that 
where  an  administrator  has  given  his  own 
note  in  payment  of  a  debt  of  the  intestate,  the 
estate  will  not  thereby  be  released  unless 
such  were  the  agreement  of  the  parties,  and 
this  is  so  though  the  administrator  has  in  bis 
settlements  given  himself  credit  for  the 
amount.  In  such  case  the  executor  may 
proceed  against  the  estate  in  equity,  or 
against  the  executor  individually;  Ih.  See 
'post.  194.     8.  P  ,  ShoH  V.  Porter.  U  M.  533. 

1 70.  Suit  against  executor  on  his  promise : 
Power  to  bind  estate.  An  administrator  may 
be  sued  as  such,  on  a  promise  made  by  him 
in  that  capacity,  and  a  count  a^rainst  him  on 
such  a  promise  may  be  joined  with  a  count 
against  him  on  a  promise  made  by  the  intes- 
tate. The  test  being  that,  wherever  thesub- 
juct  matter  of  an  action  would,  when  re- 
covered, be  assets,  the  executor  majr  sue  in 
that  capacity ;  the  converse  also  bemg  true, 
that  whenever  the  assets  in  his  hands  would 
be  liable  for  the  debt,  he  may  be  sued  as  ad- 
ministrator; Steele  v.  McDotvaU,  9  S.  &  M. 
193 ;  overruled,  however,  in  Woods  v.  Rid- 
ley, ante.  163. 

171.  Same.  An  action  against  an  adminis- 
trator, upon  a  promise  made  by  him  as  such 
after  the  intestate's  death,  can  be  maintained 
where  the  contract  is  one  which  by  law  he 
was  authorized  to  make,  and  where  it  appears 
that  the  contract  was  for  the  benefit  of  the 
estate ;  but  a  contract  made  by  him  in  that 
capacitv  is  not  binding  on  the  estate,  if  the 
frnits  of  it  were  not  received  by  the  estate, 
but  by  him  individually ;  and  it  seems  it  is 
incumbent  on  the  party  contracting  with  him 
to  see  to  such  application ;  ^ted  v.  McDowell, 
supra.    See  ante,  163, 168,  169. 

17la.  Same.  If  he  give  his  note  for  a  debt 
of  the  estate,  it  is  not  a  satisfaction  unless 
such  were  the  agreement.  In  that  case  the 
creditor  may  sue  the  administrator  individu- 
ally on  the  note,  and  proceed  by  bill  in  equity 
against  the  estate;  Short  v.  Porter^  44  M. 
533. 

C.  His  Power  to  make  Contracts  for  car- 
RYiNO  ON  Farm. 

1,72.  Same.  The  statute  provides  for  an 
administrator  completing  a  crop  planted  at 
the  intestate's  death,  and  declares  that  the 
**  surplus,  after  paying  expenses,  shall  be  as- 
sets." This  statute  authorizes  the  adminis- 
trator to  contract  debts  for  necessaries, 
which  are  entitled  to  priority  of  payment  out 
of  the  crop.  Whether  in  case  of  a  deficiency 
in  the  crop  to  pay  the  expenses,  the  creditor 
can  resort  to  other  assets ;  Quoere  ?  It 
seems  be  takes  the  risk  that  the  crop  will  be 
sufficient.  (See  post,  173.)  But  if  the  crops 
have  been  used  as  assets,  then  the  creditor 
will  have  the  right  to  be  substituted,  so  far 
as  to  get  from  the  general  assets  so  much  as 
the  crop  amounted  to.    And  in  case  of  a  re- 


moval of  the  administrator  making  the  debts, 
his  successor  will  be  directed  to  make  the 
application. 

Medicine  furnished  slaves,  though  not 
among  the  articles  specifically  enumerated  in 
the  statute  as  necessaries,  are  yet  included 
by  necessary  implication ;  Emunud  v.  Nor- 
cum,  7  H.  150. 

And  the  hire  of  labor  to  work  the  farm  is 
also  among  the  necessary  expenses ;  Byrd  v. 
Wells,  40  M.  711* 

173.  The  expenses  only  hind  the  income. 
Where  a  plantation  is  carried  on  by  an  exe- 
cutor under  a  will,  which  simply  empowers 
him  to  do  so,  the  executor  has  no  power  to 
incumber  the  corpus  of  the  estate  by  con- 
tracting debts  for  plantation  supplies  beyond 
the  income.  And  such  debts,  if  created, 
cannot  be  levied  nf  the  corpus  of  the  estate ; 
Ward  V.  Harrington.  7  0.  238. 

And  the  rule  is  the  same  where  the  will 
directs  the  executor  to  carry  on  the  farm  till 
the  youngest  child  arrives  at  full  age.  He 
has  no  power  to  make  a  debt  a  charge  on 
the  estate,  unless  his  power  to  do  so  clearly 
appears  by  the  will ;  Hogan  v.  Barksdale,  44 
M.  186. 

D.     His  Power  to  make  Admissions, 

174.  Can  make  certain  admissions:  Rule. 
An  administrator  may  make  admissions  which 
will  bind  the  estate,  if  he  acts  with  good 
faith,  and  with  a  due  regard  to  the  best  inter- 
ests of  the  estate ;  and  hence  bis  admission, 
that  he  has  received  notice  of  protest  of  a 
note  falling  due  after  his  appointment,  is  com- 
petent evidence  against  the  estate ;  Duncan 
V.  Watson,  6  0.  187.  (That  these  admissions 
are  admissible  against  the  administrator  d« 
bonis  nnUj  see  ante.  38.) 

And  so  the  simple  promise  to  pay.  or  the 
acknowledgment  of  a  debt  by  an  administra* 
tor,  is  sufficient  prima  facie  evidence  of  the 
original  validity  of  the  demand,  and  sufficient 
to  justify  a  verdict  for  it,  in  the  absence  of 
any  other  proof,  when  the  claim  is  not  barred 
by  the  statute  of  limitations ;  Waul  v.  Kirk^ 
man.  3  C.  6o9. 

175.  He  cannot  waive  a  defence.  An  exec- 
utor has  no  power  to  waive  a  defence  to  a 
contract  made  by  his  testator.  He  caonot 
bind  his  testator  by  any  promise  or  acknowl- 
edgment, in  a  case  where  by  law  the  testator 
was  released.  Hence,  a  statement  made  by 
him  to  one  who  is  about  to  trade  for  a  note 
of  the  testator,  that  there  was  no  set-off  to 
it,  and  that  it  would  be  paid,  and  on  the 
faith  of  which  the  party  so  informed  traded 
for  it,  will  not  estop  the  executor  from  set- 
ting up  failure  of  consideration  to  an  action 
on  the  note  by  the  assignee  ;  Olenny.  HUjtle, 
1  C.  42  (citing  Henderson  v.  Illsley,  11  S.  A 
M.  9,  for  which  see  post,  177). 

1 76.  Estaie  not  prejudiced  hy  admvnistra- 
tor's  silence.  An  estate  cannot  be  prejudiced 
or  estopped  by  the  mere  silence  of  the  admin- 
istrator, or  bis  omission  to  assert  title  for  the 
estate,  or  to  do  an  act  for  its  interest ;  and 
hence,  in  a  controversey  between  the  adminia-* 
trator  and  a  third  person,  involving  the  qaea* 
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tion  of  tlie  title  of  the  decedent  to  property, 
it  is  iDconipetent  to  show  that  the  aamioistra- 
tfir  acquiesced  in  the  claim  of  the  adverse 
party,  by  introduciDg  in  eridence  of  his  in- 
ventory of  the  estate,  in  which  the  property 
in  controversey  is  not  embraced  as  a  part  of 
the  assels  of  the  estate ;  Lewis  v.  Lusk,  6  G. 
696  (citing  Magee  v.  Gregg.  11  S.  &  M.  70. 
See  post,  this  section,  and  Woods  v.  Bidley, 
5C.119.     Seean/e,  163). 

And  if  an  administrator  stand  by  and  allow 
personal  property  of  the  estate  to  be  sold 
without  objection,  it  will  not  prejudice  the 
estate.  His  assent  can  estop  his  individual, 
but  not  his  fiduciary  rights ;  Magee  v.  Gregg, 
supra. 

And.  if  he  allow  a  pro  confesso  against 
him,  on  a  petition  for  distribution  by  an 
alleged  heir,  this  will  not  conclude  the  dis- 
tribotees,  who  are  parties  to  the  petition,  and 
have  denied  by  their  answer  the  heirship  of 
the  petitioner  ;  Porters  Heirs  v.  Porter,  7  H. 
106. 


E. 


His  Power  to  waive  Statute  of 
Limitations. 


177.  Same,  A  claim  barred  by  the  statute 
of  limitations  at  the  time  of  the  death  of  the 
intestate  is  not  revived  by  the  promise  of  the 
administrator  for  executor  where  no  such 
power  is  specially  granted  by  the  will).  And 
It  seems  the  same  rule  prevails  when  the 
claim  was  not  barred  when  the  intestate  died ; 
Henderson  v.  Illsley,  11  8.  &  M.  9 :  Sanders 
V.  Robinson,  1  C.  889.  In  this  case  this 
principle  was  applied  so  as  to  defeat  a  re- 
covery on  such  claim,  tlie  bar  not  being  com- 
plete when  the  promise  of  administration  was 
made.  Whether  an  administrator  is  not  bound 
to  plead  the  statute,  Quceref  Henderson  v. 
IMey,  11  S.  &  M.  9,  Jt  seems,  though  not 
bound  to  plead  it  specially,  he  is  bound  to 
rely  on  it  as  a  defence,  which  he  may  do  un- 
der the  general  issue  ;  Waul  v.  Kirhman,  13 
8.  k  M.  599.  Whether  if  he  fail  to  rely  on 
the  statute  the  court  is  not  bonnd  to  apply  it 
as  if  it  were  pleaded  and  relied  on  ;  Quaere? 
Pinson  V.  Williams,  1  C.  64. 

178.  Power,  when  debt  not  yet  barred. 
M^hilst  it  is  trae  that  an  executor  or  adminis- 
trator has  no  power  to  make  a  promise,  which 
will  give  a  cause  of  action  upon  a  debt  or 
demand  against  the  decedent  then  completely 
barred  by  the  statote  of  limitations,  yet  it 
has  not  been  decided,  nor  is  the  court  pre- 
pared to  decide,  that  he  may  not  make  such 
a  promise  with  reference  to  a  valid  debt  or 
demand  against  the  estate,  which  might  then 
be  enforced ;  Bingaman  v.  Robertson,  3  C. 
601. 

179.  Is  an  administrator'  bound  to  plead 
the  stattUe.      An  administrator  is  bonnd  to 

Slead  the  statute  of  limitations  only  when  the 
efence,  if  set  up,  would  be  successful.  Hence, 
if  the  claim  be  apparently  barred  by  the  stat- 
ute, but  is  saved  from  the  bar  by  an  excep- 
tion in  the  statute,  as  absence  from  the  State 
by  the  intestate,  he  may  nevertheless  make 
voluntary  payment,  without  being  sued  and 
interposing  the  statute.    But  in  such  case  it 


seems,  he  would  be  compelled  in  a  contest 
with  the  heirs  to  show,  that  the  claim  wai 
valid,  by  proving  the  facts  which  took  the 
claim  out  of  the  statutory  bar;  Roberts  v. 
Rogers,  6  0.  152 ;  see  ante,  177. 

180.  Same,  Exceptions  were  filed  to 
vouchers  of  an  administrator,  upon  the  ground 
that  they  appeared  to  be  debts  barred  by  the 
statute  at  the  time  of  their  payment.  The 
court  reviewed  all  the  foregoing  cases,  and 
laid  down  the  following  as  the  true  rule  on 
this  subject.  That  an  administrator  could 
not  by  his  promise  or  acknowledgment  revive 
a  debt  barred  by  the  statute  of  limitations. 
And  that  where  the  debt  was  barred  at  the 
time  of  the  qualification  of  the  administrator 
he  could  not  lawfully  pay  it  But  in  regard 
to  debts  not  barred  at  the  time  of  the  ad- 
ministrator's  appointment  a  less  stringent  rule 
would  be  adopted.  That  in  the  collection 
and  payment  of  debts,  he  had  necessarily  a 
large  discretion.  That  the  policy  of  the  law 
favored  the  payment  of  debts  by  profits  made 
during  the  administration,  rather  than  by  a 
sale  of  the  estate,  and  if  a  sale  were  made, 
that  it  should  be  on  a  long  credit  so  as  to  en- 
hance the  price.  That  to  deprive  the  admin- 
istrator of  the  power  to  pay  such  debts, 
becoming  barred  during,  his  administration, 
would  deprive  the  estate  of  the  benefit  of  in- 
dulgence and  force  all  creditors  to  sue.  And 
therefore,  that  as  to  such,  he  should  have  a 
discretion  to  pay  them  or  not.  And  in  ac- 
cordance with  this,  the  vouchers  excepted  <o 
(the  bar  attaching  during  the  administration) 
were  allowed,  though  they  were  paid  after 
the  bar  attached,  and  there  was  no  proof,  that 
the  administrator  had  made  a  new  promise  to 
save  the  bar;  Byrd  v.  Wells,  40  M.  711. 
He  is  not  entitled  to  credit  for  the  payment 
of  a  debt  which  was  actually  barred  at  the 
time  of  his  appointment ;  Trotter  v.  Trotter, 
40  M.  704 

180a.  Same:  And  when  the  claim  against 
the  estate  was  made  out  as  an  open  account, 
and  probated  as  such,  and  then  paid,  and  in 
that  shape  was  barred  by  the  statnte,  the  ad- 
ministrator will  not  be  permitted  to  show 
that  it  was  in  fact  dne  by  a  written  instru- 
ment, which  took  it  out  of  the  statute ;  Trot- 
ter V.  Trotter,  supra. 

10.  Liabilities  for  oa3T3ring  on  Farm  without 
Authority. 

181.  Liable  for  rent  and  hire,  or  profits. 
If  an  executor  carry  on  the  plantation  of  the 
testator  without  an  order  of  court,  or  au- 
thority in  the  will,  he  will  be  liable  for  rent 
and  hire,  or  for  the  net  profits,  at  the  elec- 
tion of  the  heirs  ;  but  they  are  entitled  to  an 
account  before  making  the  election,  and  they 
ought  to  make  their  election  in  the  petition 
for  distribution ;  Billingslea  v.  Toung,  4  G. 
95.  'i'he  election  once  made  is  irrevocable ; 
and  if  they  fail  in  their  petition  for  distribu- 
tion to  elect  expressly  to  take  hire  and  rent, 
they  being  aware*  that  the  plantation  has 
been  carried  on  by  the  administrator,  it  will 
be  held  an  election  to  lake  the  profits; 
French  v.  Davis,  9  G.  167. 
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182.  Beirs  may  consent.  But  Che  adult 
heirs  may  conseut  to  the  executor's  carrying 
on  the  plantation,  and  this  consent  may  be  by 
implication.  When  this  is  done,  they  can 
only  recover  profits ;  French  v.  Davis,  supra. 

183.  How  liability  for  rent  enforced.  But 
vhen  he  carries  on  the  farm  illegally,  he  is 
not  liable  to  account  for  rents  in  his  adminis- 
tration account;  that  belongs  to  the  hvirs, 
and  is  not  assets ;  Trotter  v.  Trotter,  40  M. 
704. 

11.  Application  of  Assets   and  Conyersion    of 
them  to  his  own  nie. 

184.  Administrator  m^y  convey  legal 
title.  It  is  well  settled  that  an  administrator 
of  a  person  to  whose  order  a  promissory  note 
is  payable,  may  transfer  it,  so  as  to  vest  the 
legal  title  in  the  transferee;  Owenv.  Moody, 
7  C.  79.  Be  may  assign  a  note  belonging  to 
the  estate  for  a  lawful  purpose,  and  the 
assignee  will  get  a  good  title ;  Miller  v. 
//e/m,  2  S.  &  M.  687  ;  ScoU  v.  SearLes,  7  S. 
&  M.  498  ;  8.  C.  U  8.  &  M.  94. 

185.  The  transfer  must  he  for  a  lawful  pur- 
pose. But  an  administrator  has  no  power  to 
dispose  of  a  note  or  other  property  of  the 
estate  in  payment  of  his  private  debts ;  and 
if  he  do  so  to  one  having  notice  of  the  title  of 
the  estate,  the  assignee  will  get  no  interest  or 
title  in  the  note.  The  transfer  is  void  as  to 
the  parties  interested  in  the  note,  and  the 
maker,  if  sued,  may  defeat  a  recovery  by  the 
administrator  for  the  use  of  the  assignee,  by 
showing  the  illegal  transfer;  Prosser  v. 
Leatherman,  4  H.  237 ;  Miller  v.  Helm,  2  8. 
&  M.  687 ;  Scott  v.  Searles,  7  S.  &  M.  498  ; 
S.  C,  14  id^  94.  And  if  the  note  on  its  face 
be  payable  to  the  administrator  in  his  trustee 
capacity,  this  is  notice  to  the  assignee  of  the 
title  of  estate  ;  Miller  v.  Helm,  supra. 

See  Trust  and  Trustkes,  103. 

188.  Right  of  administrator  to  retain  a 
note  for  balance  dus  him.  An  administrator 
has  a  right  to  retain  for  a  balance  due  him 
on  final  settlement,  a  note  of  the  estate ; 
Prestidge  v.  Pendleton,  6  C.  379  ;  but  he  has 
no  right  to  retain  a  note  for  a  larger  amount 
than  the  balance  due  him,  and  if  he  do  so. 
and  transfer  it  to  another  with  the  under- 
standing that  the  assignee  will  pay  out  of  the 
proceeds  the  surplus  due  to  the  estate  after 
paying  balance  due  the  administrator,  the 
transfer  will  be  void,  because  the  estate  has 
an  interest  in  the  note  and  the  cause  of  action 
cannot  be  split.  And  a  court  of  chancery 
will,  at  the  instance  of  the  administrator  de 
bonis  nan  enjoin  the  transferee  from  collect- 
ing the  note  and  direct  a  delivery  of  the 
note  to  him,  making,  however,  an  order  pro- 
tecting the  interests  of  the  transferee,  to  the 
extent  of  the  balance  dae  to  the  administra- 
tor ;  Scott  V.  Searles,  7  8.  &  M.  498 ;  see  po*/, 
192. 

189.  lUegat  assignment  good  if  the  note 
be  accounted  for  on  final  settlement.  When 
an  administrator  has  transferred  a  note  be- 
longing to  the  estate,  and  has  subsequently 
made  a  final  settlement,  in  which  he  accounts 
for  the  note  as  money,  the  heir  cannot  recover 


the  note  from  the  assignee  nntil  the  final  set- 
tlement has  been  set  aside ;  Grayson  i. 
Wilson,  5  C.  5.53 ;  Searles  v.  ScoU,  14  8.  A 
M.  94  ;  and  if  the  administrator  has  a  partial 
interest  in  the  estate  as  distributee,  he  has 
the  right  to  vse  such  assets  as  would  belong 
to  him  in  that  capacity ;  and  if  after  a  final  set- 
tlement, in  which  he  has  accounted  for  a  note 
so  used,  he  continues  to  plant  with  the  property 
of  the  estate,  the  transferee  of  the  note  will 
be  entitled  to  hold  it  until  the  settlement  of 
these  subsequent  accounts  and  asbowing  that 
the  administrator  is  indebted ;  Grayson  v. 
Wilson,  5  0.  553.  I  hat  a  note  illegally 
transferred  is  unadministered  assets,  see 
ante,  32. 

190.  Liability  of  administrator  for  con- 
version. Where  an  administrator  has  conver- 
ted personalty  to  his  own  use,  he  is  charge- 
able with  its  value,  and  he  may  be  charged 
with  the  appraised  value,  unless  he  show  that 
such  valuation  is  excessive ;  Cole  v.  Leake,  5 
(J.  767. 

12.  Administrator  not  liable  beyond  Aiteta  and 
his  rights  where  he  exoeedi  Astett. 

191.  Not  liablefor  mispleading.  By  statute 
an  administrator  or  executor  is  not  liable  be- 
yond assets  for  any  omission  in  pleading,  or 
for  mispleading,  or  false  pleading,  nor  is  he 
bound  to  plead  specially,  but  may  give  in 
evidence  any  defence  under  the  general  issue  ; 
and  it  seems  under  our  law  nothing  will  cre- 
ate a  presumption  of  assets  ;  Vick  v.  House, 
2  H.  617;  8.  P.,  Bozman  v.  Brown,  6  H. 
349. 

192.  Right  to  retain  assets  for  over  pay- 
ments. An  administrator  who  has  expended 
more  money  for  the  estate  than  he  had  received 
has  the  right  to  retain  it  out  of  the  funds  of  the 
estate,  but  if  on  vacating  the  office  he  fail  to 
do  so,  he  then  occupies  the  position  of  a  sim- 
ple creditor  of  the  estate ;  Port  v.  Battle,  13 
8.  &  M.  133.     See  ante,  188. 

193.  Right  to  make  distributees  refund. 
An  administrator  who  pays  out  of  his  private 
funds  a  debt,  or  discharges  a  contract  which 
constituted  a  just  charge  against  the  estate, 
will  be  entitled  to  an  allowance  for  it  in  his 
administration  account,  and  if  the  estate  has 
passed  into  the  hands  of  the  heirs  or  distribu- 
tees, he  still  is  entitled  to  enforce  payment  of 
the  demand;  Woods  v.  Ridley,  5  0.  119. 

194.  Right  of  surety  of  administrator  to 
be  substituted,  if  an  administrator  give    his 
own  note,  with  security,  in  satisfaction  of  a 
debt  of  the  estate,  and  then  become  insolvent, 
and  the  surety  pay  the  debt  the  surety  is  en- 
titled to  be  substituted  to  the  right  of  the 
administrator  to  have  the  assets  of  the  estate 
applied  to  the  payment  of  his  debt     Where 
an  administrator  pays  beyond  the  available 
assets  then  in  his  hands,  he  is  a  creditor  of 
the  estate,  and  entitled  to  be  reimbursed  out 
of  the  eouitable  or  other  assets,  which  may 
afterwards    become    available;    Govnn^     ▼. 
Bland,  2  H.  813.     See  ante,  169. 

See  Principal  and  Surbtt,  65,  et  seq. 

18.  Bights  and  Powers  over  Bealt7. 

195.  Has  no  right  to  rent  or  power  ttU  in- 
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solvency.  An  administrator,  unless  the  estate 
be  declared  insolvent,  has  nothing'  to  do  with 
the  realty  of  his  intestate,  upon  whose  death 
it  goes  directly  to  his  heirs,  who  are  entitled 
to  the  rent  accruing  from  f 'at  time.  Hence, 
aa  administrator  cannot  set  off  against  a 
judgment  in  favor  af  a  creditor,  rent  due  by 
ihe  creditor,  and  accruing  since  the  intestate's 
death;  Bullock  v.  Sneed,  13  8.  &  M.  293. 
The  administrator  has  no  power  over  the 
realty,  it  goes  to  the  heirs,  and  he  cannot 
di?e8t  their  title  by  surrendering  the  title 
papers  of  his  intestate  and  procuring  a  deed 
to  be  made  to  another ;  Glen  v.  Thistle,  1  C. 
42 ;  S.  P.,  Rtidcer  v.  Dyer,  44  M.  591. 

196.  His  liahility  and  duty  in  respect  to 
taxes  on  realty.  A  tax  assessed  on  the  realty 
of  a  decedent  in  his  lifetime,  is  his  personal 
debt,  which  his  administrator  is  bound  to  dis- 
charge. And  as  the  realty  is  assets  for  the 
payment  of  debts  whenever  there  is  a  defi- 
ciency of  personalty,  the  administrator  may 
keep  it  clear  of  incumbrance,  by  paying  the 
taxes  due  thereon,  and  redeeming  it  from  a 
purchaser  at  a  tax  sale,  when  he  shall  have 
reasonable  ground  to  believe  that  it  will  be 
needed  for  paying  debts;  and  in  any  event, 
the  disbursement  being  for  the  benefit  of  the 
heir,  he  cannot  object  to  an  allowance  to  the 
administrator  in  his  account,  for  money  so 
paid  out  in  redeeming  and  paying  the  taxes 
dae  on  the  land ;  Botoers  v.  Williams,  5  G. 
324, 

197.  His  liability  to  account  for  tent.  An 
administrator  is  not  chargeable  in  his  admin- 
istration account  for  rent  of  land,  which  he 
used  in  carrying  on  a  farm  with  the  intestate's 
property,  without  an  order  of  the  Probate 
Court;  his  liability  is  to  the  heirs;  Trotter 
V.  Trotter,  40  M.704.  Yet  after  an  adminis- 
trator has  received  the  rent  of  real  estate, 
and  accounted  for  it  in  his  annual  accounts 
to  the  Probate  Court  as  assets,  he  is  estopped 
to  deny  that  he  had  authority  to  receive  it ; 
and  he  will  be  accountable,  therefor,  as  for 
assets  rightfully  received ;  and  especially  will 
ihiB  be  the  case  where  be  has  paid  debts  of 
the  estate  to  an  amount  equal  to  the  rents 
received;  Crowder  v.  Shackelford,  6  G.  321 
{citing  Satteru^hite  v.  LiUlefield,  13  S.  &  M. 
302,  for  which  see  Probatk  Court,  \%h). 

198.  Administrator's  fower  over  realty  by 
waiver  and  consent  of  heir.  As  a  general  rule 
an  administrator  has  no  power  or  control  over 
the  freehold  estate  of  his  intestate ;  yet  it  is 
subject  to  the  payment  of  debts  before  actual 
appropriation  of  it  for  that  purpose ;  and  the 
heir  may  waive  his  right  in  it,  and  a  com- 
pliance with  the  conditions  prescribed  by  law 
for  the  regular  exercise  of  the  power  of  the 
administrntor  over  it,  and  may  consent  to  acts 
appropriating  it  to  the  pavment  of  the  ances- 
tor's debts ;  Crowder  v.  Shackelford.  6  G.  321 
(citing^  Lee  v.  Gardiner,  4  C.  521 ;  Kempe  v. 
Pintard,  3  G.  324,  for  which  see  post,  sub- 
division Sales  of  Realty. 

199.  Fower  over  recUty  under  Act  of  I86b  i 
Sesston  laws,  p.  140.  This  act  does  not 
antborize  an  aoministrator  to  lease  lands  of 
the  intestate,  except  only  where  it  consists  of 

19 


a  plantation,  furnished  with  mules,  horses^ 
farming  utensils,  &c.  The'act  does  not  apply, 
so  as  to  give  the  administrator  the  power  to 
lease  the  plantation,  where  there  is  nothing 
but  the. plantation,  and  no  appliances  of  per- . 
sonal  property  for  carrying  it  on  ;  Murphy  v. 
Thomas.  41  M.  429. 

2U0.  His  right  to  sue  for  trespass  to  realty. 
The  right  to  recover  damages  for  a  trespass 
committed  to  realty  in  the  lifetime  of  the  in- 
testate, survives  to  his  administrator;  N,  0, 
J.  Sr  G.  N.  R.  R.  Co.  V.  Moye,  10  G.  374. 

2t)l.  His  right  to  foreclose  mortgage  on 
realty.  A  mortgage  on  realty  is  onlv  a  secu- 
rity for  the  debt,  which  is  assets,  and  belongs 
to  the  administrator  of  the  mortgagee,  who 
may  therefore  bring  a  bill  to  redeem  without 
making  the  heirs  of  the  mortgagee  parties. 
And  under  art.  14,  p.  308,  of  the  Rev.  Code 
of  1857,  payment  of  the  mortgage  debt  to 
the  administrator  of  the  mortgagee  of  itself 
revests  the  title  in  the  mortgagor ;  Griffin  v. 
Lov^U,  42  M.  402. 

202.  His  right  to  fixtures.    See  Fixtures. 

203.  His  right  to  emblements,  bee  Emble- 
ments, 2. 

203a.  His  right  to  create  mechanic's  lien  on 
the  estate.  An  administrator  has  no  right  or 
puwer  to  create  a  lien  on  the  real  estate  by  erect- 
ing buildings  thereon  ;  but  if  he  makes  such 
erection  the  mechanic  has  a  lien  on  the  build 
ing,  and  may  sell  and  remove  it;  Weaihersby 
V.  Sinclair,  43  M.  1«9. 

14.  His  Duty  at  to  Sales. 

See  pod,  sub-divisions  Sales  of  Personalty ; 
Sales  of  Kealty. 

204.  Duty  as  to  the  security.  An  adminis- 
trator selling  property  on  a  credit  must  take 
good  security ;  but  if  the  security  be  good  at 
the  time,  he  will  not  be  liable  if  the  debt  be 
lost  by  unavoidable  casualty;  Gordon  v. 
Gibbs,  3  S.  ife  M.  473 ;  S.  P.,  Bodley  v.  Mc- 
Kinney,  9  S.  &  M.  339. 

205.  Hin  duty  and  trust  in  respect  to  getting 
highest  price.  'I'he  creditors  of  an  estate  have 
the  first  claim  upon  the  property,  at  the  hands 
of  the  administrator,  and  it  is  his  paramount 
duty  to  protect  their  interests  by  using  every 
effort  to  make  it  sell  for  the  best  possible 
price,  lie  cannot  purchase  at  his  own  sale, 
either  directly  or  indirectly,  nor  can  he  sell 
under  a  secret  trust  that  he  is  to  have  an 
interest  in  the  property,  or  is  to  derive  a 
benefit  from  it.  >Jor  can  he  so  arrange  a  sale, 
that  the  property  shall  be  purchased,  by  his 
friends,  at  a  reduced  price.  The  properly  is 
devoted  by  law  to  particular  purposes,  and  it 
is  a  breach  of  trust  in  the  administrator,  to 
permit  counteracting  interests  to  divert  it 
from  its  legitimate  designation,  or  diminish  its 
value;  Ft  arson  v.  Mor  eland,  7  8.  &  M.  609. 

206.  Duty  as  to  confirmation  of  sale  made 
at  a  low  price.  Where  property  has  been  sold 
by  an  administrator  at  a  reduced  price,  and 
creditors  are  objecting  to  the  confirmation  of 
the  sale,  the  desire  and  exertion  of  the  ad- 
ministrator to  have  the  sale  confirmed — the 
purchaser  being  fv  near  relative  and  a  mem- 
ber of  his  family— is  of  itsejf  well  calcalated 
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to  create  doubts  as  to  the  fairness  of  the 
administrator  in  conducting  the  sale,  as  a 
strict  regard  for  the  rights  of  creditors  would 
induce  him  to  desire  the  sale  set  aside ;  Ih, 
S.  P.,  Planters'  Bk  v.  Netly,  7  H.  80,  for 
which  see  ante,  131. 

2ft7.  Sale  held  fraudulent  on  part  of  ad- 
ministrator: Instance.  The  sale  of  all  the 
personalty  of  an  estate  appraised  at  $25,000, 
was  advertised  by  the  administrator.  An 
agent  of  a  large  creditor  was  under  a  mistake 
as  to  the  place  of  the  sale,  supposing  it  would 
be  made  at  the  bouse  of  the  administrator, 
and  he  accordingly  went  there  for  the  pur- 
pose of  bidding.  A  witness  was  asked  by  the 
administrator  to  detain  the  agent  there  till 
the  sale,  which  was  made  at  another  place, 
was  over.  The  agent  remained  at  the  admin- 
istrator's bouse,  and  took  dinner,  and  when 
he  applied  to  the  administrator's  wife  to  know 
when  the  sale  would  take  place,  was  an- 
swered ;  "  Not  before  twelve  o'clock,  and 
that  she  would  take  no  advantage  of  him." 
Whilst  the  agent  was  at  the  house  still  sup- 
posing that  tbe  sale  would  be  made  there,  the 
administrator  came  in,  and  on  being  asked 
about  the  time  of  the  sale,  informed  the  com- 
pany that  it  was  over.  The  property  brought 
one-fifth  of  its  appraised  value,  and  was 
bought  in  for  the  benefit  of  the  heirs :  Held, 
that  the  sale  was  fraudulent,  and  should  be 
set  aside;  Planters'  B'kv.  Neely,  7  H.  80. 

208.  Same :  Another  instance,  A  sale  made 
under  the  following  circumstances,  was  held 
fraudulent  on  the  part  of  the  administrator 
and  of  the  purchaser,  and  set  aside.  The  ad- 
ministrator had  expressed  a  desire  that 
another  should  buy  the  property  for  him,  and 
he  had  also  expressed  the  opinion  that  the 
property  would  sell  low,  as  no  person  would 
Did  against  him  and  the  intestate's  children. 
Very  few  persons  attended  the  sale,  and 
when  the  legal  hour  for  the  sale  arrived,  the 
administrator  was  informed  that  several  per- 
sons desiring  to  bid  were  on  their  way  to  the 
sale  and  would  soon  be  there,  yet  he  directed 
the  auctioneer  to  proceed  at  once  with  the 
sale.  The  administrator  stated  to  a  person 
wishing  to  bid,  that  his  sister-in-law  wished 
to  bid.  She  was  the  sole  bidder  at  the  sale, 
except  one  creditor,  whose  bid  seemed  to 
create  surprise,  and  as  soon  as  he  made  a  bid, 
a  friend  of  the  administrator  took  him  aside 
and  secured  his  debt  in  full,  and  he  bid  no 
more.  The  sister-in-law  was  in  tears  during 
the  bidding.  The  property  brought  a  little 
over  one^fifth  of  its  value,  and  the  sale  was 
conducted  very  rapidly,  before  the  arrival  of 
persons  who  were  expected  as  bidders.  After 
the  sale  was  reported  for  confirmation,  a 
creditor,  who  objected,  was  bought  off  by 
having  his  claim  secHre4  in  full ;  Pearson  v. 
Mordand,  7  S.  *  M.  60.9. 

15.  JJCiioeUaneoiii  Putiei,  Powers,  kt, 

209.  Attorney  to  collect,  cannot  contract  to 
become  an  administrator  of  debtor.  It  is  the 
duty  of  an  attorney  intrusted  with  the  col- 
lection of  a  debt,  to  enforce  its  collection,  if 
it  cen  be  done  by  legai  means ;  on  the  other 


hand,  it  is  the  duty  of  an  administrator 
to  scrutinize  rigidly  every  claim  preneuted 
against  the  estate,  anJ  to  resist  its  collection 
by  interposing  every  legal  defence  which  may 
exist  against  it;  and  hence,  the  two  charac- 
ters impose  inconsistent  obligations,  which 
ought  not  to  be  united  in  the  same  person; 
a  contract,  therefore,  by  which  an  attorney 
takes  a  claim  against  an  estate  for  collec- 
tion, and  to  that  end  agrees  to  administer  on 
the  estate,  is  void  as  against  public  policy ;  and 
no  action  can  be  maintained  on  it  for  a  fail- 
ure to  collect  the  debt ;  Spinks  v.  Dams.  3 
G.  152. 

210.  Suit  in  chancery  by  one  as  executor, 
and  individually.  Where  D.  obtained  an 
injunction  restraining  all  proceedings  in  exe- 
cution of  a  judgment  rendered  against  him 
as  an  individual,  and  also  as  executor,  it  will 
be  intended  that  he  did  so  in  both  capaci- 
ties. So  if  a  bill  in  equity  be  afterwards 
filed  against  D.  by  the  plaintiff'  on  the  judg- 
ment which  had  been  enjoined,  seeking  to 
enforce  the  collection  of  that  judgment  upon 
the  ground  that  duri'g  the  pendency  of  the 
injunction  and  before  its  dissolution,  his 
remedy  at  law  had  been  barred  by  the  statute 
of  limitations,  it  will  be  construed  as  a  pro- 
ceeding against  him  individually  and  as  exe- 
cutor; Davis  V.  Hooper y  4  G.  173. 

211.  Ntjt  liable  on  his  official  bond,  for  Vm- 
properly  suing  out  injunction.  An  admin- 
istrator is  not  liable  on  his  official  bond  for 
damages,  for  improperly  suing  out  an  injunc- 
tion, even  where  the  injunction  was  grunted 
without  his  being  required  to  give  an  injunc- 
tion bond  ;  lb, 

212.  Usury  may  be  pleaded  against  an 
administrator,  A  per.<on  who  borrows  the 
mone>  of  the  estate  from  an  administrator  at 
a  usurious  rate  of  interest,  is  entitled  to  make 
the  same  defence  in  all  respects,  as  if  the 
money  had  belonged  to  tlie administrator  in  his 
individual  capacity ;  Norcum  v.  Lam,  4  G. 
299. 

212a.  Powers  of  husband  of  executrix  and 
administratrix.  The  husband  of  an  execu- 
trix may,  and  indeed  is  bound,  without  quali- 
fying as  executor,  to  exercise  all  the  powers 
of  executor,  vested  in  the  wife  ;  but  the  right 
does  not  survive  to  him,  after  the  death  of  the 
wife ;  Edmundson  v.  Boberts^  1  H.  322. 
The  rule  is  the  same  with  reference  to  the 
husband  of  an  administratrix ;  Wren  v.  Gay- 
den,  1  H.  365. 

213.  Power  tofurniah  board,  Sfc,  to  minor 
distributees.  An  administrator  has  no  power 
as  such,  to  furnish  board  and  mainteDance  to 
minor  distributees;  and  if  he  do  so,  he  will 
not  be  entitled  to  a  credit  for  the  sum  so 
advanced,  on  his  accounts ;  and  an  order  of 
the  Probate  Court  allowing  it  will  be  void  to 
that  extent ;  Washburn  v.  Philips,  5  8.  &  M. 
600 ;  Jones  v.  Coon,  5  S.  &  M.  751 ;  Crreen  x. 
Green,  3  S.  &  M.  256 ;  Standley  v.  LanyUy, 
3  0.  252. 

See  Probate  Court,  25. 

214.  Power  to  employ  couweL  See  an/e.  99. 

215.  Power  to  give  counsel  a  large  contin" 
gent  fee :   Case  in  jttdgment.     A  suit  had 
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been  mstitntpd  by  the  testator  in  his  life- 
time—the amoant  in  litigation  being  about 
148.000.  At  his  death,  the  counsel  he  had 
employed  had  removed  from  the  State,  and 
tbc  case  was  unprepared  for  trial.  The 
executors  being  ignorant  of  the  facts  of  the 
case,  employed  an  attorney  at  $6,000,  con- 
tingent, however,  upon  success.  The  suit 
was  gained,  and  the  legatees  objected  to  the 
fee  as  exorbitant :  Held,  that  the  executors 
are  only  bound  to  act  in  good  faith  in  such 
cases,  and  to  exercise  such  care  and  prudence 
as  a  prudent  and  cautious  roan  would  exercise 
for  himself;  and  that  the  employment  and 
fee  were  proper ;  Noel  v.  Harvey ^  7  C.  72. 

216.  Where  the  employment  was  unneces- 
sary. An  administrator  will  not  be  allowed 
credit  for  money  paid  to  counsel,  whose  em- 
ployment was  entirely  unnecessary,  owing  to 
a  sufficient  number  of  counsel  having  been 
already  previously  engaged;  Crowder  v. 
Shackelford,  6  G.  321. 

217.  Efect  of  pendency  of  issue  devisavit 
vd  nan,  on  powers  (f  executors.  The  pen- 
dency of  an  issue  devisavit  vel  nan  suspends 
the  right  of  the  executor  to  proceed  with  the 
execution  of  the  will,  so  far  as  its  provisions 
are  inconsistent  with  the  law  regulating  the 
administration  and  distribution  of  intestates' 
estates,  but  no  farther ;  and  hence,  an  executor 
may,  during  the  pendency  of  such  issue,  col- 
lect and  pay  debts  due  to  and  by  the  estate, 
and  do  all  other  acts  beneficial  to  the  parties 
interested ;  but  he  cannot,  except  at  his  own 
risk,  pay  legacies  or  otherwise  dispose  of 
tbe  assets  in  pursuance  of  the  will,  and. 
contrary  to  the  law  regulating  the  adminis- 
tration of  intestates*  estates ;  KelleyY.  Davis, 
8  G.  76. 

218.  Duty  of  executor  to  defend  will.  It 
is  not  the  imperative  duty  of  the  executor  to 
defend  the  validity  of  the  will,  when  con- 
tested by  the  heirs;  he  may  give  notice  of 
the  pendency  of  the  suit  to  the  legatees,  if 
adults,  and  to  their  guardians,  if  they  be 
minors ;  and  decline  to  incur  any  risk  or  ex- 
pense on  that  account;  or  he  may  defend, 
taking  the  risk  of  establishing  the  validity  of 
the  will,  as  the  condition  of  being  indemni- 
fied oat  of  the  assets  in  his  hands ;  lb,  ' 

219.  Same,  Where  an  executor  employed 
eoaosel,  and  otherwise  expended  money  in 
defending  the  validity  of  a  will,  which  in  the 
end  was  set  aside,  and  during  the  pendency 
of  the  litisration  he  paid  legacies  to  persons 
who  were  also  distributees ;  it  was  held  on 
final  settlement  he  was  entitled  to  charge  the 
expenses  of  defending  the  will  on  the  shares 
of  the  distributees  who  did  not  contest  it, 
oor  disclaim  the  benefits  given  by  it;  and 
that  his  payments  of  legacies  were  advances 
on  the  distributive  shares  of  the  persons  to 
whona  the  payments  were  made ;  lb, 

220.  Power  of  executor  before  qualificor 
tion.  Contracts  made  by  an  executor  to 
preserve  the  estate  before  his  qualification  as 
such,  are  binding  on  the  estate,  as  he  derives 
his  power  to  act  from  the  will ;  Emanuel  v. 
Nor  cum,  7  H.  150. 

Ab   to  power  of   foreign  executor    over 


realty  without  probate  of  the  will  here,  see 
post,  23.5.  236. 

221.  Execution  of  trust  by  exectUor,  Where 
an  executor  voluntarily  executes  a  trust 
which  the  court  would  compel  him  to  exe- 
cute, his  act  will  be  sustained ;  Bodley  v. 
McKinney,  9  S.  &  M.  339.  For  the  example 
see  post,  239. 

221a.  Power  and  right  as  to  funeral  ex- 
penses. It  is  the  dutv  of  an  executor  or  ad- 
ministrator to  bury  the  deceased  in  a  manner 
suitable  to  his  station  and  esta(e.  Funeral 
expenses  comprehend  more  than  a  mere 
shroud,  coffin  and  grave ;  and  where  no  injus- 
tice is  done  to  creditors,  a  compliance  with 
the  last  wishes  of  the  decedent,  as  to  the  style 
and  character  of  the  funeral,  if  not  extrava 
gant  or  unreasonable,  violates  no  principle  of 
law.  Hence,  where  the  deceased  expressed  a 
desire  thaf  a  tombstone  should  be  erected 
over  his  grave,  to  be  paid  out  of  his  effects, 
and  exacted  a  promise  from  his  step-son  (who 
was  afterwards  appointed  administrator)  that 
it  should  be  done,  the  assets  of  the  estate 
being  sufficient  for  that  purpose,  and  the  ad- 
ministrator accordingly  erected  a  tombstone 
at  an  expense  of  $230,  it  was  held  he  was  en- 
titled to  a  credit  for  it;  Donald  v.  Mc  Wnor- 
ter,  44  M.  124. 

XIV.  Exeontor  de  son  tort. 

222.  Definition  of  An  executor  de  son 
tort  is  one  who  unlawfully  intermeddles  with 
the  goods  of  a  decedent,  such  as  living  in  his 
house,  carrying  on  his  trade,  paying  off  mort 
gages  or  other  debts  with  the  decedent's 
effects,  suing  for,  recovering,  or  releasing  his 
debts,  disposing  of  his  chattels,  &c. ;  O'Reilly 
V.  Hendrtcks.  2  S.  &  M.  388. 

223.  Lawful  sale  does  not  constifute.  But 
to  constitute  this  relation  from  a  sale  of 
goods,  they  must  belong  to  the  decedent, 
and  the  sale  must  also  be  without  authority ; 
and  hence,  a  mortgagee  of  personalty  to  whom 
pT^ssession  was  delivered  in  the  deceased 
mortgagor's  lifetime,  may,  after  condition 
broken,  lawfully  sell  the  goods  to  pay  bis 
debt,  without  filing  a  bill  to  foreclose,  and 
such  sale  will  not  make  him  an  executor  de 
son  tort  of  the  deceased  mortgagor;  and  if 
there  be  a  surplus  in  his  hands  after  paying 
the  debt,  and  he  retain  it,  there  being  no  law- 
ful executor  to  whom  payment  cQttld  be  made, 
this  will  not  make  him  executor  de  son  tort. 
And  so  if  such  surplus  be  granted  in  the 
mortgage  to  another,  or  if  there  be  a  valid 
incumbrance  on  the  property  junior  to  the 
mortgage,  he  may  pay  the  surplus  to  the 
person  to  whom  it  belongs  ;  lb, 

224.  Same:  Case  in  judgment.  Jones 
mortgaged  certain  slaves  to  indemnify  his 
sureties  on  a  supersedeas  bond,  and  delivered 
possession  to  the  mortgages.  The  condition 
to  indemnify  was  broken  m  the  lifetime  of  the 
mortgagor,  and  after  his  death  the  sureties 
sold  the  slaves  and  paid  off  the  mortgage,  and 
held  a  surplus  of  $1500.  Jones  had  also  exe- 
cuted a  deed  in  trust  on  the  same  slaves  to 
another,  for  a  sum  larger  than  the  surplus : 
Hddf  that  the  mortgagees  were  not  made 
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«  ecufors  de  son  forty  either  by  the  sale  or  the 
retention  of  the  surplos ;  and  as  to  the  sur- 

E'us,  they  were  liable  to  the  junior  incum- 
rances  as  trustees ;  /&. 

225.  FraudtUent  grantee :  An  execvtor  de 
son  tort.  The  grantee  in  a  conveyance, 
fraudulent  as  to  the  creditors  of  the  grantor, 
and  who,  after  the  death  of  the  grantor,  re- 
tains possession  of  the  property  thus  con- 
yeyed,  is  liable  to  the  creditors  of  the  dece- 
dent, as  his^  execvior  de  son  tort,  and  may  be 
proceeded  ngainst  as  such  both  in  law  and  in 
equity.  And  a  bill  may  be  filed  by  the  credi- 
tors against  the  executor  de  son  tort  to  set 
aside  the  conveyance,  without  there  being 
any  lawful  executor  who  can  be  made  a 
party  to  it;  Gamer  v.  Lyles^  6  O.  176. 

See  Fraudulkkt  Assignmknt,  78. 

226.  Admiinsf ration  of  the  assests  by  exe- 
cutor de  son  tort :  Ride  on  this  subject.  At 
the  common  law,  an  executor  de  son  tort, 
when  sued  by  the  rightful  executor,  might 
show,  under  the  general  issue,  in  mitigation 
of  damages,  that  he  had  sold  the  decedent's 
goods  and  applied  the  proceeds  to  the  pay- 
ment of  his  debts  ;  and  if  he  showed  that  he 
had  thus  paid  out  the  full  value,  he  would 
non  suit  the  plaintiff;  but  he  could  not  in  this 
"way  defeat  the  recovery  for  goods  still  undis- 
posed of  and  in  his  possession.  But  the  court 
disapprove  of  this  rule  because,  under  our 
system  the  rightful  executor  even  cannot 
lawfully  make  a  private  sale  of  his  testator's 
goods,  and  because  under  that  rule  an  execu- 
tor de  son  tort  could  convert  the  whole  estate 
to  the  payment  of  a  single  debt,  to  llie  exclu- 
sion of  others,  if  the  estate  were  insolvent. 
And  the  court  favored  the  rule  that  gave  the 
right  to  the  lawful  executor  to  recover  in 
full,  and  left  the  executor  de  son  tort,  for  his 
remedy   for  paying  debts,   the  piivilege  of 

^proving  them  against  the  estate  and  recover- 
ing payment  ratably  with  the  other  creditors; 
Hardy  v.  Thomas,  1  C.  544. 

227.  Same.  If  an  executor  de  son  tart, 
when  sued  by  a  creditor,  attempt  to  justify 
his  unlawful  intermeddling  with  the  assets  of 
the  deceased,  by  showing  that  he  has  applied 
them  to  the  payment  of  his  debts,  he  must 
show  that  he  has  applied  them  in  the  same 
manner  that  they  would  have  been  lawfully 
applied  by  the  rightful  executor;  and  if  it 
appear  that  he  has  expended  the  assets  in  the 
payment  of  one  particular  debt,  not  being  a 
lien  on  them,  leaving  others  unpaid,  he  will 
be  liable  to  the  other  creditors ;  Gay  v. 
LenUe,  3  G.  309. 

228.  Remedy :  Judgment.  The  statute 
which  provides  that  an  executor  or  adminis- 
trator shall  not  be  chargeable,  beyond  the 
assets  of  the  testator  or  intestate,  in  his 
hands,  by  reason  of  any  omission  or  mistake 
in  pleading,  applies  as  well  to  executors  de 
son  tort,  as  to  rightful  executors.  Hence,  in 
an  action  against  an  executor  de  son  tortj 
who  has  omitted  to  plead  plena  administravit, 
it  is  error  to  take  judgment  against  him,  to 
be  levied  of  the  goods  and  chattels  of  the 
testator,  in  his  hands  and  unadministered, 
and  if  there  be  none,  then  to  be  levied  of  his 


own  goods  and  chattels.  The  judgment 
should  be  in  the  ordinary  form  against  right- 
ful executors ;  Hill  v.  Henderson,  13  S.  &  M. 
688. 

228a.  Tntermeddler  with  partnership  prop- 
erty, after  death  of  one  partner,  ts  no  execu  or 
de  son  tortf  see  Partnership,  72. 

XV.  Exempt  Property. 

See  ExRMPT  Property. 

229.  How  affected  by  judgment  for  the  pur- 
chase money.  The  statute  (Kev.  Code  of  ItfoT, 
art.  284,  p.  ft30)  provides  that  *•  no  property 
is  exempt  when  the  purchase  money  forms  in 
whole,  or  in  part,  the  debt  on  whicfi  the  judg- 
ment is  founded."  But  such  judgment  raust 
be  against  the  purchaser ;  and  if  it  be  agaioH 
his  administrator  only,  and  be  real  estate,  it 
cannot  be  enforced  under  the  statute  by  a 
sale  of  the  property ;  Buckingham  v.  Ndson, 
42  M.  417. 

230.  Exempt  property  not  subject  to  admin- 
isircUion.  Exempt  property,  on  the  death  of 
the  husband  intestate,  goes  directly  to  the 
widow,  and  is  not  subject  to  administratioa 
in  the  Probate  Court;  Whitley  v.  Stephenson, 
9  G.  113.  But  if  the  commissioners  to  ap- 
praise the  estate,  fail  to  set  aside  the  exempt 
property,  the  widow  may  have  their  report 
rejected,  and  sent  back  for  correction;  if, 
however,  it  is  confirmed,  omitting  the  allow, 
ance,  it  is  conclusive  until  reversed  or  set 
aside  according  to  law ;  and  if  not  set  aside, 
the  administrator  may  sell  the  property  em- 
braced in  the  appraisement,  without  becom- 
ing  individually  responsible  to  the  widow; 
HoUiday  v.  Holland,  41  M.  528. 

XYL  Foreign  Ezecntors  and  Administraton. 

231.  Cannot  be  sued  here.  A  foreign  ad- 
ministrator cannot  be  sued  here,  even  on  a 
judgment  rendered  against  him  in  the  Stiite 
in  which  he  was  appointed  ;  Winter  v.  Win- 
<er,  W.  211.     See  an/c,  15. 

232.  Right  of  foreign  administrator  to  sue 
her  By  see  ante,  13,  14,  15. 

233.  Same,  A  foreign  administrator  may 
maintain  suits  in  this  State  to  enforce  the 
collection  of  notes  made  payable  to  him  as 
such  administrator  ;  for  in  such  case  be  may 
maintain  a  suit  in  his  own  name  as  an  indi- 
vidual, and  it  makes  no  difierence  that  he 
styles  himself  in  the  suit  as  administrator; 
TroUer  v.  y^hite,  10  S.  &  M.  C07.  See  ante, 
141a. 

234.  May  assent  to  legacy,  ffc  A  foreign 
executor  may  assent  to  a  legacy  so  as  te 
authorize  the  legatee  to  sue  in  this  State  for 
the  property  bequeathed  to  him;  Hamtlton 
V.  Cooper,  W.  642.  And  he  may  also  assign 
a  note  payable  to  the  testator,  so  as  to  author- 
ize the  assignee  to  bring  suit  on  it  in  his  own 
name  in  this  State ;  Andrews  v.  Carr,  4  C. 
677. 

236.  Power  before  probate  of  will  :  jF\>r- 
eign  executor:  Special  power  to  sdl  lancL 
By  the  common  law  of  ifingland  "the  pro- 
bate of  a  will  is  merely  operative,  as  the  aq- 
tbenticated  evidence,  and  not  as  the  fouada- 
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tbn  of  the  executor's  title ;  for  be  derives 
all  his  interest  from  the  will  itself,  and  the 
property  of  the  deceased  vests  in  him  from 
the  roomeot  of  the  testator^s  death,  and  the 
probate  when  produced  relates  back  to  that 
time.*'  This  rule,  though  probably  inappli- 
cable under  our  laws  to  a  disposition  of  prop- 
erty, which  is  strictly  assets,  made  by  an 
eiecator  before  probate,  does  apply  to  a  sale 
of  realty,  made  by  an  executor  under  a  special 
power  conferred  by  the  will,  and  not  apper- 
taiuiug  to  the  office  and  duties  of  an  execu- 
tor in  the  ordinary  administration  of  the 
estate;  and  hence,  when  an  executor  in 
execution  of  a  power  conferred  by  a  for- 
eign will  which  was  duly  probated  in  the 
State  where  it  was  made,  sold  and  conveyed 
land  situated  in  this  State  before  its  probate 
here,  it  was  held  that  a  valid  title  vested  in 
the  grantee,  which  would  be  protected  upon 
the  subsequent  probate  and  record  of  the 
will  in  this  State ;  Crusoe  v.  Butler,  7  G.  150. 
See  ante,  220,  and  post,  241. 

236.  Same.  It  is  not  necessary  that  an 
executor  who  has  qualified  under  a  will  made 
and  duly  probated  in  a  sister  State,  should 
uke  out  letters  testamentary  in  this  State,  to 
enable  him  to  exercise  a  special  power  con- 
ferred by  the  will,  to  sell  land  situated  here ;  it 
ia  safiBcient  if  the  will  be  admitted  to  probate 
aod  record  here ;  for  as  the  grant  of  letters 
testamentary  as  authority  for  him  to  act,  has 
refereuce  only  to  the  personalty  and  the  or- 
dinary offices  of  administration,  the  only  neces- 
sity for  the  grant  of  letters  in  the  case  of  the 
special  power  to  sell  land,  was  to  fix  the  per- 
son who  was  to  execute  the  power  conferred, 
and  that  was  done  by  the  grant  of  letters  in 
the  State  where  the  will  was  made  and  pro- 
bated ;  lb. 


TUL 


Some  Powers. 
Ezeoutors. 


Special  to 


1.  Power  to  Sell  and  make  Investmenti. 

237.  Power  and  duty  to  invest.  This  clause 
iuawiliyviz.,**  In  the  faith,  trust  and  confidence 
that  my  executors  will  invest  all  the  residue 
of  the  proceeds  of  my  estate  in  good  securities, 
in  the  most  profitable  manner,"  authorizes 
such  investment  in  bank  stock ;  and  if  at  the 
time  thf  investment  was  made,  the  stock  was 
being  taken  by  prudent  and  cautious  men,  and 
the  investment  considered  safe,  the  executor 
will  be  protected,  though  it  subsequently 
become  worthless ;  Smythe  v.  Bums,  3  0.  422. 

238.  Pow^-r  to  sell  under  will  It  is  essen- 
tial to  the  validity  of  a  sale  of  either  real  or 
personal  property,  made  by  an  administrator 
or  executor,  that  it  should  be  made  pursuant 
to  a  valid  order  or  decree  of  the  Probate 
Court,  unless  where  by  statute  it  is  other- 
wise provided  or  otherwise  directed  by  the  will 
of  the  testator.  And  in  this  case  the  will  pro- 
vided,  that  the  testator's  slaves  should  be  sold 
by  his  executor,  at  public  auction,  to  the  high- 
est bidder ;  and  the  court  assume  in  the  opinion, 
that  an  order  of  the  Probate  Court  was  neces- 
sary to  the  sale ;  Gdstrop  v.  Moore,  4  C.  206. 

239.  Making  investment  withojU  order  qf 


court  ;  Joint  power  exercised  by  one.  The 
testator  gave  to  the  three  daughters  of  T. 
$4,000  each,  to  be  secured  to  them  in  the  best 

gossible  manner,  and  the  interest  thereon  to 
e  paid  to  T.  for  their  support  and  education. 
Moreover,  he  provided,  tnat  till  this  donation 
be  secured,  $300  should  be  paid  to  T.. 
and  that  the  $4,000  should  be  paid  to  each  of 
the  daughters  of  T.  on  her  arriving  at  full  age, 
or  marrying,  and  he  appointed  **  B.  and  H. 
jointly  his  executors  to  carry  into  effect  the 
objects  of  the  will."  H.  renounced,  and  re- 
fused to  qualify.  B.  qualified,  and  made  the 
investment  of  the  legacies  to  the  daughters 
of  T.  in  real  estate  mortgages  :  Held,  that  the 
action  of  B.  was  legal  and  binding  on  the 
legatees ;  and  that^if  the  security  failed,  the 
loss  must  fall  on  the  legatees  and  not  on  the 
estate,  and  that  B.  was  not  personally  liable 
for  the  failure  of  the  securities,  if  he  acted 
with  that  degree  of  caution  which  men  of  or- 
dinary prudence  exercise  in  the  management 
of  their  affairs  ;  and  that  it  was  no  objection 
that  the  investment  was  voluntary,  since  a 
trustee  may  do  that  voluntarily,  which  a  court 
would  compel  him  to  do ;  Bodley  v.  Mc Kinney, 
9  S.  &  M.  339. 

2.    Joint  Powtri  of  Ezeoutori. 

240.  Common  law  rule:  Statute.  At 
common  law,  where  a  power  was  given  by  will 
to  several  executors  to  sell  land,  and  one  of 
them  refused  the  trust,  the  other  could  not 
exercise  the  power ;  but  in  England  this  rule 
was  changed  by  the  statute,  21  Hen.  VIII., 
ch.  4,  and  in  this  State  it  is  also  changed  by 
the  statute  U.  &  H.,  p.  4l3,  J  90.  By  force 
of  ihese  statutes  sucn  of  the  executors  as 
shall  undertake  to  execute  the  will,  may 
execute  the  powers  conferred  by  the  will. 
Bodley  v.  McKinney,  9  S.  &  M.  339 ;  for  the 
example  see  ante,  239.     See  also  post,  245. 

241.  Same:  Explanation  of  the  rule.  At 
common  law.  real  estate,  without  express  di- 
rection of  the  will,  did  not  go  into  the  course 
of  administration,  and  as  to  that  the  execu- 
tor was  without  authority,  so  that  one  em- 
powered by  the  will  as  executor  to  sell  land, 
might  exercise  the  power  of  sale  though  he 
renounced  probate  of  the  will  (see  ante, 
235,  236).  But  in  regard  to  personalty,  the 
rule  was  different.  As  to  it,  in  the  ordinary 
course  of  administration,  co-executors  are 
regarded  in  law  as  one  person,  and  by  conse- 
ouence  the  acts  of  every  one  of  them  are 
aeemed  the  acts  of  all,  for  they  all  have  a 
joint  and  entire  authority  over  the  whole 
estate;  lb. 

242.  »Sawie.  When  powers  outside  of  the 
ordinary  duties  of  an  executor,  such  as  the 
power  to  carry  on  the  mercantile  business  of 
the  testator,  to  borrow  money,  execute  mort- 
gages, &c.,  are  conferred  by  the  will  on  two 
or  more  executors,  to  be  exercised  jointly, 
they  cannot  be  exercised  by  one  alone,  and 
all  the  acts  of  one  alone,  in  the  execution  of 
the  power,  are  invalid ;  Bank  of  Port  Gibson 
V.  Baugh,  9  S.  &  M.  290. 

243.  Joint  powers  coupled  with  an  intereft. 
By  the  common  law  where  a  naked  power  is 
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given  by  will  to  two  or  more  persons  as  ex- 
ecutors, to  sell  land,  or  to  do  any  other  act,  it 
must  be  executed  by  all  jointly  in  order  to  be 
valid.  But  if  the  power  to  sell  land  be 
coupled  with  an  interest  in  the  executors  or 
agents  so  appointed  to  execute  the  trust,  on 
the  death  of  one  or  more  of  the  executors, 
the  survivor  or  survivors  may  execute  the 
power ;  Bartlett  v,  Sunderlava,  2  C.  395, 

244.  Same :  Ride  further  tllustrated. 
Where  the  terms  creating  the  power  to-^ell 
detached  from  the  other  parts  of  the  will,  con- 
fer merely  a  naked  power  to  sell  land,  and 
yet  the  other  provisions  of  the  will  evince  a 
design  in  the  testator,  that  the  land  shall  be 
sold  at  all  events,  in  order  to  satisfy  the 
whole  intent  of  the  will,  there  also  the  power 
survives ;  for  in  that  case,  it  is  not  a  naked 
power  to  sell,  but  the  power  is  coupled  with 
other  interests  and  duties  which  require  its 
execution ;  Jh. 

245.  Statutes  on  this  subject.  By  the  Eng- 
lish statute,  21  Hen.  YIII.,  ch.  4,  it  was 
provided  that  the  executor  or  executors 
qualifying,  and  the  survivors  of  them  should 
have  power  to  sell  land  devised  to  be  sold  ; 
and  our  statute,  H.  0.  671,  JUS,  is  similar 
to  this.  The  statutes,  however,  do  not  au- 
thorize one  of  several  executors  to  execute 
the  power  of  sale,  where  there  is  no  express 
direction  to  sell  at  all  events,  and  where  the 
will  looks  to  a  joint  execution  of  the  power, 
and  ^ives  a  direction  to  execute  it  or  not,  at 
the  discretion  of  the  executors ;  for  whege  a 
power  to  act  is  conferred  on  two  or  more, 

.  and  it  is  dependent  on  their  judgment  whether 
the  act  shall  be  done  or  not,  the  power 
then  is  a  special  trust  or  confidence  reposed 
in  the  judgment  of  all;  and  without  the  con- 
currence of  all  the  power  cannot  be  exe- 
cuted ;  Tb, 

246.  Same:  Case  in  judgment  In  this  case, 
the  testator  directed  his  farm  to  be  carried 
on  till  his  youngest  child  should  arrive  at  full 
age,  and  then  the  property  should  be  divided ; 
and  that  his  debts  should  be  paid  out  of  the 
income  of  the  farm,  and  his  other  property 
not  necessary  to  carry  it  on ;  and  he  then 
added  this  clause,  **  I  further  will  and  desire, 
that  my  executors,  hereinafter  named,  shall 
be  at  liberty  at  any  and  all  times,  to  sell  or 
dispose  of  any  part  of  my  estate  at  private 
sale,  if  in  their  judsrment  it  will  promote  the 
interest  of  the  estate."  He  appointed  three 
executors,  one  of  whom  only  qualified,  and 
he  sold  a  part  of  the  land  at  private  sale : 
Heldy  that  the  sale  was  void ;  that  the  power 
was  one  to  be  executed  or  not,  according  to 
the  joint  judgment  of  all ;  lb.  See  Ante,  44, 
45,  for  power  of  administrator,  c.  t  a.,  in 
such  cases.. 

iVill.  Inyentory. 

See  Probatb  Court,  II  to  14. 

247.  Duty  to  return.  The  failure  of  an 
administrator  to  return  an  inventory  of  the 
estate,  is  a  breach  of  his  bond  ;  Edmondson 
V.  Roberts,  2  H.  822.  It  is  cause  for  revoca- 
tion of  his  letter ;  Dowdy  v.  Graham,  42  M. 
451.    See  post,  251,  321,  326. 


248.  Duty  to  return  his  own  debt :  Effed 
of  failure.  By  our  statute  an  executor  or 
administrator  indebted  to  the  decedent,  is 
required  to  return  his  debt  in  the  inventory ; 
and  in  case  of  failure,  the  parties  interested 
may  petition  and  have  an  issue  tried  as  to  the 
indebtedness;  and  if  the  issue  be  found 
against  the  executor  or  administrator,  then 
the  debt  is  assets ;  but  the  debt  is  not  assets 
until  so  returned,  or  the  issue  is  tried.  The 
failure  to  return  the  debt  may  be  a  breach  of 
the  bond,  but  this  does  not  render  the  unre- 
turned  debt  assets ;  and  if  it  be  not  returned 
before  final  settlement,  it  is  unadministered 
assets,  and  poes  to  the  administrator  de 
bonis  non  ;  Kelsey  v.  Smith.  I  H.  68. 

24Sa.  Viliat  is  a  return  of  his  own  debt : 
Case  in  judgment.  There  was  a  suit  pending 
in  favor  of  the  intestate  when  he  died,  against 
the  administrator  and  others;  and  also  a 
judgment  in  favor  of  intestate  against  the 
same  parties.  The  administrator  caused  the 
suit  to  abate,  and  gave  to  the  attorneys  of 
record  a  receipt  for  the  cause  of  action,  statin? 
in  it,  *•  And  I  hereby  charge  myself  with  the 
amount  thereof,"  and  signed  the  same  as  ad- 
ministrator; at  the  same  time  he  receipted  to 
the  attorneys  for  the  amount  of  the  judgment : 
Held,  that  this  action  of  the  administrator 
made  him  liable  therefor,  as  assets  of  the 
estate;  Anderson  v.  Gregg,  44  M.  170. 

249.  Not  bound  to  return  invalid  debt. 
An  administrator  is  not  liable  in  his  final 
account  for  money  received  by  him  in  his  in- 
testate's lifetime,  on  account  of  a  fraudalent 
sale  made  byy  him  of  the  intestate's  land.  In 
such  a  case,  the  sale  is  not  injurious  to  the 
heirs  or  the  intestate,  as  no  title  was  con- 
ferred ;  and  the  heirs  will  not  be  permitted  to 
receive  the  fruits  of  it,  unless  they  will  con* 
firm  the  title ;  Franks  v.  Warner,  3  C.  121. 

250.  After  returning  the  debt,  admint^m- 
tor  may  show  failure  of  consideration.  An 
administrator  who  returns  his  own  note  in 
his  inventory,  (as  a  valid  claim),  is  not  thereby 
estopped  to  show  that  the  consideration 
thereof  has,  subsequently  to  the  return, 
failed  ;  and  if  he  make  such  showing  he  will 
be  exonerated ;  Frank  v.  Wanzer,  3  C.  121. 

251.  Debt  may  be  returned  by  co-ex^cuior. 
The  failure  of  an  executor  to  return  in  his 
inventory  of  debts,  a  note  due  from  himself 
to  the  estate,  and  which  is  in  possession  of 
his  co-executors,  and  returned  iu  their  inven- 
tory, is  no  p:round  for  his  removal ;  Dowdy  ^> 
Graham,  42  M.  451. 

252.  Duty  to  join  in  inventory,  where  there 
are  several  executors.  Art.  78.  p.  442,  of  the 
Rev.  Code  of  1857,  which  provides  that  if 
there  be  more  than  one  executor,  administra- 
tor or  collector,  they  shall  all  join  in  return- 
ing the  inventory,  and  upon  the  refusal  of  one 
or  more,  his  or  their  power  shall  cease,  unless 
within  two  months  they  shall  assign  a  reason- 
able excuse,  which  the  court  may  deem  satis- 
factory, applies  not  to  the  inventory  of  debts, 
as  required  by  art.  73,  p.  441,  but  to  the 
inventory  of  personal  property,  as  required 
by  art  69,  p.  440 ;  lb. 
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HX.  Interest  payable  by  Administrator,  &o. 
See  GuA^RDiAN  and  Ward,  58,  et  seq. 

253.  Liable  for  interest  on  illegal  disburse- 
ments. If  an  administrator  loan  the  bonds 
and  notes  of  the  estate,  he  will  be  liable  for 
interest  on  the  same,  at  the  le^al  rate  which 
they  bore,  notwithstanding  the  rate  of  in- 
terest was  afterwards  and  before  final  settle- 
ment reduced ;  Cason  v.  Ca^on,  2  G.  578. 

He  is  liable  for  interest  on  all  sums  illegally 
disbursed  by  him ;  Crmvder  v.  Shackelford,  6 
G.  321.  And  the  rule  is  the  same  if  the 
illegal  disbursement  be  made  to  himself; 
Cole  V.  LeaJce,  5  0.  767. 

254.  Liability  for  interest  on  vncollected 
note.  An  administrator  is  not  chargeable  with 
a  note  in  his  hands  as  assets,  nor  with  in- 
terest on  such  a  note,  until  it  is  actually 
collected,  unless  be  make  himself  so  (iharge- 
able  by  some  act  of  gross  negligence  or 
fraud  ;  Smith  v.  Hurd.  8  S.  &  M.  682.  But 
if  by  negligence  he  fail  to  collect  the  note, 
be  is  liable  for  it,  and  also  for  interest; 
Banks  v.  Machen,  40  M.  256. 

255.  Liability  for  not  accounting,  and 
for  improper  retention.  If  an  administrator 
render  no  account  of  the  money  received  by 
him,  as  a  part  of  the  assets  of  the  estate,  and 
there  is  no  necessity  for  his  retaining  it,  he 
will  be  liable  for  interest  on  the  money  so 
received  and  retained;  Cason  v.  Cason.  2 
G.  579 ;  S.  P.,  Cole  v.  Leake^  5  C.  767  ;  An- 
derson V.  Gregg.  44  M.  170. 

256.  Liability  for  unnecessary  retention. 
Whilst  it  is  true,  as  a  general  rule,  that  an 
administrator  will  not  be  liable  for  interest 
before  the  expiration  of  twelve  months  from 
the  date  of  his  appointment,  yet  if  it  be 
clearly  shown  that  there  was  no  necessity  for 
his  retaining  the  fund,  he  ought  to  pay  inter- 
est ;  and  his  petition  to  the  Probate  Court, 
in  which  he  alleges  that  all  the  debts  are 
paid,  and  asks  permission  to  make  distribu- 
tion of  a  certain  amount  in  his  hands,  which 
is  granted,  is  sufficient  proof  to  charge 
him  with  interest  on  the  sum  so  ordered  to 
be  distributed,  in  case  he  fail  to  make  distri- 
bution as  ordered ;  Brandon  v.  HoggaU,  3 
G.  335  ;  8.  P.,  Bunks  v.  Machen,  40  M.  256. 
And  so  if  after  the  expiration  of  twelve 
months,  he  allow  the  money  to  remain  in  his 
hands,  without  just  excuse,  which  he  must 
sht»w,  or  if  he  use  the  money,  he  is  liable  for 
interest;  Satterwhite  v.  LitUefield,  13  S.  & 
M.  302  ;  S.  P.,  Anderson  v.  Gregg^  44  M. 
170.     See  post,  258. 

257.  Interest  on  annual  balance.  And 
he  may  be  charged  with  interest  on  a  bal- 
ance shown  by  his  annual  account,  where  its 
retention  is  unnecessary  ;  Smith  v.  Hard,  8 
».  &  M.  682. 

258.  Chargeable  for  interest  when  he  uses 
the  fund.  An  executor  using,  for  his  pri- 
vate purposes,  money  of  the  estate,  is  charge- 
able with  interest  thereon  at  the  highest  le- 
g&l  rate,  notwithstanding  the  judicious  man- 
ai^emeut  of  the  estate  by  him;  and  in  this 
case  he  was  charged  interest  at  ten  per  cent. 
per  annum ;  Fowell  v.   Cooper,  42  M.   221. 


And  it  is  well  settled,  that  if  any  trustee 
mingle  the  trust  fund  with  his  own  he  is  lia- 
ble for  interest.  His  mere  readiness  to  pay 
over  the  fund  when  called  on,  will  not  ex- 
empt him  from  liability  for  interest  when  he 
has  mingled  it  with  his  own  money ;  and  in 
such  case  no  demand  is  necessary  to  make 
him  liable  for  interest ;  Kerr  v.  Laird,  5  C. 
544.  And  though  ordinarily  he  is  not 
chargeable  with  interest  for  twelve  months 
after  his  appointment,  yet  if  he  use  the 
money  for  his  own  purposes  during  that 
time,  he  is  liable  for  interest ;  Anderson  v. 
Gregg,  44  M.  170. 

259.  Liable  for  compound  interest  on 
profits.  An  administrator,  or  other  trustee, 
IS  not  permitted  to  speculate  and  make  a 
profit  with  the  trust  funds  in  his  hands. 
And  if  he  do  so,  the  cestui  que  trust  is  en- 
titled to  the  profits,  or  to  compound  interest, 
at  his  election ;  Sliackdford  v.  Crowder,  6  G. 
321  ;  8.  P.,  Anderson  v.  Gregg,  44  M.  170. 

260.  Same:  Case  in  judgment.  'Vhe 
proof  showed  that  the  administrator,  from 
1844  to  1855,  had  cash  balances  in  his 
hands  varying  from  Sl,300  to  $12,000  ;  that 
in  1849  he  refused  the  application  of  one  of 
the  distributees  for  a  settlement  and  distri- 
bution, and  demanded  of  him  money  to  as- 
sist him  in  carrying  on  a  law  suit  for  the  es- 
tate, saying  he  greatly  needed  the  money  for 
that  purpose  ;  that  in  1852  he  drew  two  bills 
of  exchange  for  $250  each,  to  pay  attorneys* 
fees,  which  were  chargeable  to  the  estate, 
which  bills  were  payable  four  months  after 
date,  and  stated  as  a  reason  therefor  that  he 
had  no  money ;  that  he  complained  fre- 
quently that  he  was  much  troubled  to  pay 
the  expenses  of  the  said  law  suit,  and  that 
he  was  hard  pressed  to  get  the  money  to  pay 
said  expenses ;  that  he  paid  other  attorney's 
fees  chargeable  to  the  estate,  in  small  sums 
of  $10,  $20  and  $40,  stating  as  a  reason,  that 
times  were  hard  and  money  scarce ;  that 
since  his  appointment  he  had  grown  rich, 
and  that  he  had  been  all  the  time  an  unsuc- 
cessful planter,  and  an  active  trader  :  Heldf 
that  the  above  facts  warranted  the  conclu- 
sion that  ho  bad  used  the  money  of  the  es- 
tate in  speculating  and  trading,  and  that  he 
was  liable  for  compound  interest;  lb. 

261.  How  the  interest  should  be  calculated. 
Where  an  administrator  is  by  law  chargeable 
with  interest,  and  he  has  made  disbursements 
on  account  of  the  estate,  the  interest  should 
be  calculated  in  the  same  way  as  on  contracts 
for  the  payment  of  money,  and  the  disburse- 
ments should  be  first  credited  on  the  interest 
due  by  the  administrator  ut  the  time  they 
were  made,  and  the  surplus,  if  any,  on  the 
principal ;  Cason  v.  Cason,  2  G.  578. 

It  is  not  proper  to  charge  him  with  interest 
on  all  he  has  received,  and  credit  him  with 
interest  on  all  he  has  paid  out ;  but  where 
he  actually  pays  interest,  he  is  entitled  to  a 
credit  for  it ;  Trotter  v.  Trotter,  40  M.  704. 

ZX.  Insolvent  Estates. 
261a.    See    Probatb  Court,  sub-division 
Insolvent  Estates,  72,  etseg. 
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XXI.  Distribution. 

261  ft.  See  DEsnKNT  and  Distbibution. 
Probatb  Court.  116,  e^  seq, 

262.  As  to  who  are  distributees ;  see  De- 

80BNT  AND  DISTRIBUTEES,  11,  6^  SeO. 

263.  As  to  the  legal  title  of  distributees^ 
see  ante,  139;  Probate  Court,  61. 

263a.  Claim  of  distributee  not  barred  by 
limitation.  The  statute  of  limitations  does 
not  run  before  final  settlement  in  favor  of  an 
administrator  against  the  claim  of  a  distribu- 
tee for  bis  share  in  the  estate — the  trust  being 
direct  and  subsisting  till  that  time.  Nor 
will  it  run  in  favor  of  the  husband,  who,  the 
wife  bein<i:  administratrix,  acts  as  administra- 
tor in  right  of  his  wife ;  Wren  v.  Gayden,  1 
H.  365. 

See  Limitation  op  Actions,  48  to  52. 

264.  Distribution  according  to  the  law  of 
the  domicile  of  deceased.  See  Conflict  op 
Laws,  29.  et  seq.,  6<«. 

265.  Necessity  for  an  administrator,  in 
order  to  have  distribution.  To  enable  dis- 
tributees .to  obtain  and  receive  their  distribu- 
tive shares,  it  is  necessary  that  administration 
should  be  taken  out  on  the  intestate's  estate, 
through  the  medium  of  which  the  property 
may  be  distributed  according  to  law;  and 
hence,  in  this  case  a  petition  by  distributees 
against  their  guardian  in  possession  of  slaves, 
which  they  claimed  by  descent,  to  compel  him 
to  inventory  them,  was  dismissed,  because  an 
administrator  had  not  been  appointed  to  re- 
cover the  slaves ;  Marshall  v.  King,  2  C.  85 
(citing  Browning  v.  Waikins,  10  S.  &  M. 
482). 

267.  Right  nf  distributees  to  sue  for  rights  of 
intestate.  The  distributees  of  an  intestate 
cannot — being  defendants  to  a  bill  of  inter- 
pleader in  equity — recover  a  debt  due  to  the 
intestate.  The  administrator  alone  can  do 
this.  This  case  distinguished  from  Farve's 
Heirs  v.  Graves,  4  8.  &  M.  707;  for  which 
see  next  section ;  Browning  v.  Watkin^,  10 
S.  &  M.  485.    See  pos^  269. 

268.  Dristributees  may  sue  in  chancei^% 
The  Chancery  Court  has  jurisdiction  to  enter- 
tain a  bill  by  the  heirs  or  distributees  against 
persons  who  have  wrongfully  assumed  to  ad- 
minister the  estate,  to  compel  a  settlement 
and  an  account,  and  to  recover  their  share  of 
the  estate,  including  choses  in  action,  where 
no  administrator  has  been  granted ;  Farve's 
Heirs  v.  Graves,  4  S.  &  M.  707. 

269.  Distributees  of  mortgagor  may  fore- 
Sose,  When  there  has  been  no  administration 
in  this  State,  or  when  the  administration  has 
been  ^closed,  and  there  are*  no  debts,  the  dis- 
tributees may  sue  in  their  own  names  in  a 
court  of  equity,  to  collect  a  debt  due  the  estate, 
by  foreclosing  a  mortgage.  And  this  is  so 
though  there  be  a  foreign  administrator,  but 
who  is  not  accountable  for  the  debt,  and  never 
bad  possession  of  the  note  secured  by  the 
mortgage ;  Hill  v.  Boyland,  40  M.  618  (citing 
Moody  V.  Harper,  9  (i.  599 ;  Manly  v.  Kidd, 
4  G.  146;  Wood  v.  Ford,  7  C.  57;  Robb  v. 
^riffifh  *  C.  579  ;  Archer  v.  Jones,  lb.  583  ; 


Farve's  Heirs  v.  Graves,  4  S.  A  M.  707 ;  Jfe- 
Rea  V.  Walker,  4  H.  455). 

270.  Widow's  right  to  distribution  :  Case  in 
judgment.  The  testator  declared  it  to  be  his 
desire  that  his  widow  should  have  his  entire 
estate.  **  to  have  and  to  hold,  and  to  sell  any 
part  thereof  she  might  think  best  for  her 
interest  and  the  interest  of  his  children  during 
her  natural  life  or  widowhood,"  and  for  that 
period  that  the  estate  was  to  be  kept  together ; 
and  that  if  his  widow  should  live  until  his 
two  youngest  children  should  arrive  at  full 
age  or  marry,  that  she  should  give  them  such 
property  as  she  deemed  proper;  and  that 
they  should  be  educated  out  of  the  estate; 
and  upon  the  death  of  the  widow,  he  directed 
a  division  of  the  property  among  the  children, 
and  finally  he  directed  '*  that  D.  and  N.  should 
take  the  entire  bupiness  in  hand,  and  act  as 
executors  of  his  will :"  Held,  that  the  widow 
took  a  legal  freehold  in  the  property  during 
her  life  or  widowhood,  and  that  his  executors 
were  not  entitled  to  retain  possession  of  the 
estate  after  the  payment  of  all  debt«,  and 
after  the  lapse  of  twelve  months  from  the 
date  of  their  qualification ;  Dean  v.  NunnaUy, 
7  G.  358. 

XXn.  Limitations  of  actions  against. 

See  Limitation  op  Actions,  87  to  LOG,  for 
the  t'ftses  in  this  subject. 

271.  As  to  the  bar  of  four  years  in  selling 
land  to  pay  dtbts.  see  ante,  81. 

27 1  a.  Bar  of  distributees  and  legatees.  See 
ante.  265.   Limitation  of  Actions,  48  to  52. 

272.  Same.  After  the  lap^e  of  twenty 
years  from  the  rendition  of  a  decree  against 
an  udininistrutor,  a  court  of  chancery  will 
permit  him  to  take  no  steps  in  relation  to  it. 
which  would  prejudice  the  heir,  or  thoFe 
claiming  under  him ;  McCoy  v.  Nichols,  4  U. 
3L 

273.  Breach  of  bond  in  not  paying  a  debt 
barred.  It  is  a  breach  of  an  administrator's 
bond  that  he  does  not  pay  a  debt  against  his 
intestate,  when  it  is  presented,  if  he  has 
assets,  whether  the  claim  be  probated  or  not ; 
and  in  an  action  to  recover  for  such  breach, 
it  in  no  defence  to  show  the  claim  against 
his  intchtate  were  barred  by  the  statute  of 
limitations,  when  the  action  on  the  bond  was 
commenced;  to  constitute  the  defence,  the 
bar  should  have  been  complete  when  it  was 
presented ;  Probate  Judge  v.  Hairston,  4 
H.  242. 

274.  Defence  may  be  relied  on  under  the 
general  issue.  An  executor  or  administrator 
may  rely  upon  the  defence  of  the  statute  of 
limitations  under  the  plea  of  the  general 
issue,  for  he  is  not  bound  to  plead  specially 
it  any  case ;  Sanders  v.  Robertson,  I  C.  389 ; 
S.  F.,  Herrington  v.  Herrington,  W.  305; 
Bozman  v.  Brown,  6  H.  349 ;  Gray  v. 
Th  mas.  12  S.  &  M.  111.    See  post.  314. 

275.  As  to  power  of  administrator  to  waive 
the  bar  of  the  statute,  and  to  make  a  newpro^ 
viso  to  save  the  bar,  see  ante,  177  to  183. 

275a.  How  claims  of  administrator  af* 
fected  by.    The  debt  of  an    admiuistrator 
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a^ust  bis  iDtestate,  if  not  barred  by  the 
sUtQte  of  limitations  at  the  time  of  his  ap- 
pointment or  qualification  as  such,  will  not 
afterwards  become  barred  before  final  settle- 
nent,  although  the  period  limited  for  suit  on 
It  may  elapse ;  and  it  is  not  necessary  in  such 
case  for  him  to  pay  his  debt,  or  claim  allow- 
EDce  for  it  till  final  settlement,  if  he  has  pro- 
cured it  to  be  legally  probated  and  registered 
in  proper  time ;  Sims  v.  StmSj  1  G.  B33. 

Xxiil,  Presentation  of  GlaimB. 
1.  What  is  a  good  Presentation. 

276.  Probate  of  dat'm  not  necessary  tn  a 
valid  presentation,  H  is  unnecessary  that 
the  claim  be  probated  when  presented  to  the 
administrator;  the  presentation  is  valid 
without  it.  The  probate  is  for  the  reciprocal 
benefit  of  the  administrator  and  heir,  &c., 
and  it  has  no  efiect  whatever  on  the  validity 
of  the  claim,  or  the  creditor's  right  of  action 
OD  it;  Wren  v.  Spann,  I  H.  lift. 

The  probate  of  the  claim  is  designed  only 
to  protect  the  administrator  from  a  wrongful 
payment  of  it.  Its  presentation  within  the 
time  limited  is  valid  without  probate;  and 
the  creditors'  right  to  sue  exists  whether  it 
be  probated  or  not;  Campbell  v.  Young,  3  H. 
301 ;  8.  P.,  Probate  Judge  v.  Harrist'-n,  4  H. 
242.  for  which  see  ante,2Ti  ;  Branch  Bank 
of  Alabama  v.  Rhfw.  8  G.  110;  Smith  v. 
^lnl>A,  3  id.  216 ;  Bawling s  v.  Poindexter  4 
C.6M. 

277.  Actual  knowledge  and  notice  rf  the 
claim  is  tantamount  to  presentation.  Knowl- 
edge of  a  claim,  on  the  part  of  the  adminis- 
trator, within  the  time  limited,  is  a  sufficient 
presentation ;  and  that  he  spoke  of  the  claim 
within  that  time,  is  evidence  of  the  knowledge  ; 
bat  thedeclaration  must  be  shown  to  have  been 
made  within  the  time  limited  for  the  pre- 
sentation ;  Pickett  V.  Ford.  4  H.  246.  Actual 
notice  of  the  claim  within  the  time  limited, 
is  good  without  probate  or  registration ; 
Branch  Bank  of  Ala,  v.  Bhe^v,  8  G.  110; 
Miller  T.  Jeferson  College,  5  S.  &  M.  651 ; 
Helm  V.  Smtfh,  2  S.  &  M.  453;  Mi/ler  v. 
Helm,  Id.  687;  Gordon  v.  Gibbs,  3  id.  473; 
EUes  V.  Carlisle.  8  id.  552 :  Brown  v.  Hill, 
4  G.  643 ;  Perry  v.  West.  40  M.  233. 

Any  legal  evidence,  which  would  establish 
the  knowledge  of  the  administrator  within 
the  time  limited,  that  a  claim  existed 
against  the  estate,  will  establish  a  sufficient 
presentation  of  it,  under  the  estate;  Miller 
V.  J^enrs(m  College.  5  S.  &  M.  651. 

And  it  makes  no  difference,  that  this  knowl- 
e^ge  of  the  a<lministrator  originated  before 
hie  appointment;  and  hence,  notice  of  a 
claim  given  to  a  person  who  has  a  void  ap- 
pointment as  administrator,  is  good,  if  he 
afterwards  be  validly  appointed;  Brown  v. 
HiiL  4  C.  643. 

The  presentation  need  not  be  in  any  par- 
ticalar  form;  it  is  sufficient  if  it  give  such 
notice  to  the  administrator,  of  the  existence 
of  the  claim,  its  character  and  amount,  as 
will   enable  liim  to  provide  with  reasonable 


certainty  for    its    payment;    Henderson  v. 
7/«/cy,  11  S.  &  M.  9. 

278.  Constructiiye  notice  and  presentcUon  : 
Liens  and  Mortgages.  Liens  of  record  and 
mortgages  duly  registered,  are  considered 
always  as  in  a  state  of  presentation  to  the 
administrator  of  the  mortgagor;  and  the 
statutory  mortgage  given  to  an  administrator 
to  secure  sales  of  property  made  by  him, 
though  never  registered,  is  notice  to  the 
administrator ;  Millf^r  v.  Helm,  2  8.  &  M.  687. 
And  so  if  the  mortgage  be  regular  and 
formal  and  actually  recorded ;  Miller  v.  Jef- 
ferson College,  5  S.  &  M.  651. 

But  the  hen  must  be  operative,  and  in  that 
condition  necessary  to  its  enforcement;  and, 
hence,  a  judgment  against  the  intestate,  not 
revived  against  the  administrator,  being  in 
that  condition  not  capable  of  enforcement,  is 
dormant;  is  not  per  se  notice  to  the  adminis- 
trator, and  it  must  be  presented ;  Robertson 
V.  Demons.  1  C.  298. 

279.  Same:  Administrator's  bond.  The 
grant  of  letters  of  administration,  and  the 
execution  of  the  bond,  are  matters  of  public 
record;  and  the  administrator's  bond  is 
notice  per  se  to  the  administrators  of  the 
obligors  of  a  claim  nnder  it,  and  need  not, 
for  that  reason,  be  presented  to  him  within 
the  time  prescribed  by  the  statute;  Gordon 
V.  GiObs.  3  S.  &  M.  473.    See  post  283. 

280.  Constructive  notice  by  suit  again^^t  ad- 
ministrator. A  motion  made  againsi  an  admin- 
istrator in  the  Circuit  Court,  to  compel  him 
to  pay  money  paid  by  the  surety  of  his  in- 
testate, if  he  appear  and  resist  it,  is  a  suf- 
ficient presentation  of  the  claim  to  the  admin- 
istrator; Smith  V.  Smith.  3  H.  216. 

281.  Constructive  notice  by  protest.  Notice 
of  the  dishonor  of  a  note  endorsed  by  the 
intestate,  and  protested  after  his  death,  de- 
posited in  the  post-office,  and  directed  to  in- 
testate, if  actually  received  by  the  adminis- 
trator within  the  time  limited,  for  the  pre- 
sentation of  claims,  is  a  good  presentation  of 
it ;  Helm  v.  Smith,  2  S.  &  M.  403. 

2,  Presentation    as  affected  by  the  nature  of 
the  Claim. 

282.  Warranty  of  title.  If  a  warranty  of 
title  to  pers«  nalty  be  broken  by  the  rendition 
of  a  judgment  against  the  venaee,  in  the  life- 
time of  the  vendor,  then  the  claim  of  the  ven- 
di'C  for  damages  is  subject  to  the  operation 
of  the  statute  requiring  the  presentation  of 
claims  within  a  limited  time  ;  ProbcUe  Judge 
V.  Harist^n,  4  H.  242. 

2tt3.  Administrator's  bond.  The  statute 
requiring  a  presentation  of  claims  against  a 
decedent's  estate  within  a  limited  period,  and 
on  failure  that  the  claim  should  be  barred, 
was  only  intended  to  apply  to  claims  arising 
out  of  private  contracts  of  the  deceased,  be- 
tween him  and  other  individuals,  and  hence 
does  not  embrace  a  claim  arising  on  an  ad- 
ministrator's bond,  executed  by  the  deceased 
as  principal  or  surety ;  it  being  a  contract 
made  in  court  under  a  judicial  determination  ; 
Gordon  v,  Gibbs,  3  B.  &  M.  473.  See  ante, 
279. 


Digitized  by 


Google 


298 


EXECUTOR  AND  ADMINISTRATOR,  XXIT. 


8.  Pnblieation  of  the  Votioe :  and  the  tim* 
limited. 

284.  The  publication  is  notice  of  what. 
The  pablication  of  the  notice  to  creditors  to 
present  their  claims  within  the  time  pre- 
scribed by  law,  is  not  notice  to  all  the  world 
of  the  death  of  the  decedent.  It  is  notice  to 
creditors  only,  and  for  the  particular  purpose 
for  which  it  is  made,  viz.,  to  present  their 
claims  within  the  time  limited.  It  is  not  notice 
to  the  creditor  of  the  death  of  the  testator,  so 
as  make  it  illegal,  to  send  notice  of  protest  di- 
rected to  the  decedent  at  his  post  office,  in- 
stead of  to  the  executor  at  his  post  office, 
the  creditor  being  actually  ignorant  of  his 
death  at  the  time  of  protest ;  Helm  v.  Smith, 
2  S.  &  M.  403.  And  in  such  a  case  when  a 
presumption  would  arise  that  the  creditor 
had  notice  of  the  debtor*s  death  from  the 
publication  of  such  notice  in  the  creditor's 
neighborhood,  it  may  be  rebutted  by  positive 
proof  that  he  had  no  such  knowledge ;  Helm 
V.  Smith,  supra. 

285.  How  the  pvMication  must  he  made. 
The  statute  (H.  &  H.  413,  J  92,  makes  it  the 
duty  of  administrators  and  executors  to 
cause  publication  to  be  made  for  the  presen- 
tation of  claims  against  the  estates  they  re- 
spectively represent,  and  provides  that  the 
publication  shall  be  commenced  within  two 
months  after  the  grant  of  letters.  And  the 
same  statute  provides  that  all  claims  not 
presented  to  tne  executor  within  eighteen 
months  after  such  publication,  shall  be  barred. 
The  notice  thus  provided  for  is  purely  con- 
structive, and  must  be  given  in  strict  pursu- 
ance of  the  terms  of  the  statute ;  hence,  if 
the  publication  be  not  commenced  within  the 
two  months  from  the  grant  of  letters,  it  will 
be  void,  and  creditors  are  not  bound  by  it ; 
Pearl  v.  Conlu,  7  8.  A  M.  356 ;  Branrh  Hk 
of  Ala.  V.  Windham,  2  G.  317;  Dowall  v. 
Wehher,  2  S.  &  M.  452 

286.  Whtn  the  time  limited  commences  to 
run.  The  time  limited  for  the  preheniation 
of  claims  does  not  commence  to  run  till  the 
expiration  of  the  two  mouths  during  which 
the  publication  is  required  to  be  made ;  Helm 
V.  Smith,  2  S.  &  M.  403  ;  Henderson  v.  llsleu, 
11  S.  &  M.  9. 

4.  MisoeUaneonf. 

287.  Is  a  mere  statute  of  limitations.  The 
statute  requiring  the  presentation  of  claims 
to  an  administrator  within  a  limited  time  after 
the  publication  of  notice  to  creditors,  is  a 
mere  statute  of  limitations  ;  Miller  v.  Jeffer- 
son College,  5  S.  &  M.  651 ;  Cuhea  v.  Corn- 
mis*  rs  of  Sinking  Fund,  7  id.  437.  This  was 
made  a  query  in  Johnson  v.  Planters'  Bank, 
4  8.  &  M.  165. 

288.  Same.  It  is  a  statute  of  limitations 
only  as  to  the  administrator ;  and  if  a  mort- 
gage of  realty  be  barred  for  non-presentation 
to  the  administrator,  it  is  a  bar  only  of  the 
remedy  against  the  administrator ;  it  would 
not  extinguish  the  remedy  of  the  creditor  to 

f>roceed  against  the  heirs  for  a  sale  of  the 
ands ;  Miller  v.  Jefferson  Colleger  5  8.  &  M. 
£51. 


289.  Effect  of  a  new  statute  prescribing  a 
different  period  for  the  bar.  'Ihe  statute  of 
1846,  which  prescribes  a  different  period  for 
the  presentation  of  claims  against  a  decedent, 
does  not  apply  to  cases  where  publication 
was  made  and  letters  granted  before  its 
passaee;  Robertson  v.  Demoss,  1  C.  298;  S. 
P.,  Wilkinson  v.  Barringer,  lb.  319* 

XXIV.  Probate  of  Olaims. 

290.  Effect  and  office  of  :  Probate  of 
claims  in  favor  of  the  administrator.  The 
probate  of  a  claim  by  the  Probate  Court  is 
not  a  conclusive  adjudication  of  its  justice 
and  legality  ;  but  it  is  only  a  justification  to 
the  administrator  in  paying  it,  if  he  sees 
proper.  The  probate  of  a  claim  in  favor  of 
one  of  several  administrators,  will  justify  a  co- 
administrator in  paying  it,  just  as  if  the  claim 
were  in  favor  of  a  third  person  ;  but  if  an  ad- 
ministrator have  a  claim  in  favor  of  himself, 
and  seeks  a  credit  for  it  in  his  final  settlement, 
the  probate  is  only  prtma  facie  evidence  of 
its  correctness ;  and  the  heirs  can  object  and 
cause  its  rejection  if  it  appear  illegal ;  Sum- 
rail  V.  SumraJl.  2  0.  258. 

291.  Payment  of  probcUed  and  of  unpro* 
bated  claims.  If  an  administrator  pay  a 
claim  against  his  decedent,  which  is  duly  pro- 
bated and  allowed,  prima  facie  he  is  entitled 
to  an  allowance  for  it,  on  his  6nal  account; 
but  if  he  pay  a  claim  not  so  probated,  prim<i 
facie  he  acts  on  his  own  money,  and  be  will 
not  be  entitled  to  an  allowance  for  it,  unless 
he  establish  by  competent  evidence  before  the 
court,  that  the  claim  was  originally  just 
and  valid,  and  that  it  remained  unpaid  a, 
the  time  it  was  paid  by  him ;  Sims  v.  SivnsX 
1  G.  333 ;  8.  P.,  Harrison  v.  White,  9  G. 
178. 

If  the  claim  on  its  face  appear  to  be  a 
legal  debt  against  the  estate,  and  be  properly 
proven  and  probated,  the  administrator  will 
be  protected  in  its  payment,  unless  the  ob- 
jector furnish  sufficient  evidence  to  overthrow 
the  j!>r/ma /acte  case  in  favor  of  the  adminis- 
trator. But  the  rule  is  contrary,  if  the  pro- 
bated claim  on  its  face  do  not  show  a  lia- 
bility of  the  estate  ;  Gray  v.  Harris,  43  M. 
421. 

292.  Duttf  of  creditor  probating  daira  to 
allow  set-off.  It  is  the  duty  of  a  creditor 
probating  a  claim  against  a  decedent,  to  place 
on  it  all  proper  and  legal  credits,  includiDg  both 
payments  and  set-offs ;  and  if  he  omit  to  do 
so,  and  receive  payment  in  full,  when  there 
is  a  valid  credit,  he  will  be  liable  to  an  action 
by  the  administrator,  for  the  recovery  back 
of  so  much  of  the  money  as  ought  to  ha^e 
been  credited,  although  at  the  time  this  ac» 
tion  is  commenced,  the  set-off  omitted  to  be 
credited  is  barred  by  the  statute  of  limita* 
tions ;  for  in  such  case  the  action  is  not  on 
the  set-off,  but  for  the  wrong  committed  ia 
omitting  to  give  the  credit,  as  it  was  the  de- 
fendant's duty  to  do ;  Gamble  v.  Hickcu  5 
0.  781. 

293.  Probate  not  necessary  to  enable  credt- 
tor  to  bring  suit.    It  is  unnecessary  that  a 
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elaim  a^ost  a  decedent  should  be  probated, 
in  order  to  maintain  an  action  on  it  against 
the  administrator  or  executor.  Such  ^aa  the 
rule  under  the  Act  of  1822.  (See  Smith  v. 
SmitK  3  H.  216;  CampbeU  r,  Toung,  3  H. 
303;  Probate  Judge  v.  Hariston,  4  H.  242.) 
And  the  rule  is  not  changed  by  the  act  of 
1846,  which  proTides  "that  to  authorize  the 
collection  of  any  claim  and  payment  thereof, 
by  the  executor  or  administrator,  the  same 
shall  be  first  probated."  This  statute,  like 
the  other,  was  intended  merely  to  have  the 
claims  authenticated,  so  as  to  justify  a  volun- 
tary payment  by  the  executor  or  administra- 
tor ;  Bawlings  v.  Poin  dexter,  4  C  654 ;  Branch 
Bank  of  Alabama  v.  Rh^w,  8  0.  110. 

294.  Agent  cannot  make  the  affidavit  for 
probiite.  It  is  essential  to  the  validity  of  the 
probate  of  a  claim  against  the  decedent,  that 
the  creditor  himself  should  make  the  uffida- 
vit  required  by  law ;  an  affidavit  by  the  agent 
of  the  creditor  will  not  do;  nor  will  an  affi- 
davit by  the  husband  of  the  creditor ;  Mc- 
Whorter  v.  Donald,  10  G.  779. 

295.  The  affidavit  miust  be  in  legal  form. 
The  probate  of  a  claim  against  a  decedent, 
if  not  made  in  the  form  required  by  law,  is 
void,  and  is  not,  therefore,  a  sufficient  voucher 
for  its  payment  by  the  administrator;  the 
aflSdavit  must  not  only  state  that  the  claim  is 
just  and  true,  but  also  that  it  is  unpaid,  and 
that  no  security  or  satisfaction  has  been 
received  therefor;  lb. 

296.  Probate  of  claim  paid  in  lifdime 
of  the  creditor.  A  party  paying  a  debt  due 
by  a  decedent  in  his  lifetime,  cannot,  without 
showing  by  independent  proof  that  such  pay- 
ment was  made  at  the  request  of  the  decedent, 
probate  the  amount  so  paid  in  an  account  in 
his  own  favor,  by  his  own  affidavit  merely. 
He  ought  to  have  the  affidavit  of  the  original 
creditor  that  the  claim  is  just  and  unpaid :  lb. 

297.  As  to  the  office  and  efftct  of  a  probate 
claim,  see  ante,  276. 

XXVl.  Bemedies  of  Ezeontors  and  Admin- 
istrators. 

298.  Whai  can  be  recovered  by.  In  an 
action  brought  by  an  administrator,  the  plain- 
tiff can  recover  only  what  bcl  ngs  to  him  in 
his  representative  capacity ;  Hoover  v.  Welh, 
6  G.  159. 

299.  Action  on  a  note  payable  to  him  as 
administrcUor.  An  administrator  may  bring 
an  action  in  his  individual  capacity  on  a  note 
made  payable  to  him  as  administrator,  al- 
though it  belong  to  the  estate ;  and  if  in  such 
an  action  the  plaintiff  dies,  the  revivor  must 
be  in  the  name  of  the  administrator  of  the 
plaintiff,  and  not  in  the  name  of  the  adminis- 
trator de  bonis  non  of  the  estate  to  which 
the  note  belongs;  Laughman  v.  ITiompson, 
6  S.  A  M.  259.    See  ante,  141a. ;  S.  P.,  Eck- 

ford  V.  Hogan,  44  M.  398. 

And  so  a  foreign  administrator  may  bring 
an  action  in  this  State  on  a  note  made  paya- 
ble to  him  in  his  representative  capacity; 
T'-otter  V.   White,  10  S.  &  M.  607. 

299a.  Same.    A  note  was  made  payable  to 


A.,  as  guardian  of  B.,  and  after  A.'8  death 
suit  was  brought  on  it  in  the  name  of  A.'s 
administrators :  Held,  that  the  action  could 
be  maintained ;  the  court  citing  the  cases  in 
141a,  299,  and  declaring  that  Cocke  v.  Rucks, 
5  G.  106,  was  not  contrary  to  this;  Eckford  v. 
Hogan,  44  M.  398. 

300  Appeals  by:  Not  required  to  give 
appeal  bond.  The  statute  which  exempts 
executors  and  administrators  from  all  liability 
beyond  the  assets  of  the  estate,  create  an  ex- 
ception in  their  favor  from  the  operation  of 
the  statute  requiring  appellants  to  give  appeal 
bonds ;  Scott  v.  Searles,  1  S.  &  M.  590. 

301.  Supersedeas  bond.  It  seems  that  an 
administrator  is  not  bound  to  give  a  superse- 
deas bond ;  that  his  official  bond  covers  his 
duties  in  that  respect;  Williams  v.  Stewart, 
12  S.  A  M.  533. 

302.  Tftat  he  may  be  required  to  give  an 
injunction  bond,  see  ante,  164. 

303.  As  to  his  right  to  give  claimanVs 
bond,  forthcoming  bond,  and  re/unding  bond, 
see  ante.  1 65. 

30:ia.  Probate  of  letters  in  suits  by.  In 
all  actions  by  executors,  administrators  and 
guardians,  profert  of  the  letters  giving  the 
plaintiff  his  official  character,  should  be  made 
in  the  declaration,  and  a  failure  to  do  so  will 
be  fatal  on  demurrer;  but  an  amendment  is 
allowable  to  cure  the  defect;  Ligon  v. 
Bishop,  43  M.  527. 

XXVI.  Bemedies  against  Ezeontors  and 
Administrators,  and  their  Defences  and 
Pleadings. 

.See  ante,  sub-divisions  Devastavit ;  Bonds ; 
Accounts  ;  and  post,  sub-divisions  Revivor  ; 
Revocation  of  Letters. 

1.    Generally. 

304  Venue  of  suitft  against.  The  statute, 
art.  32,  p.  483,  of  the  Rev.  Code  of  1857, 
which  provides  that  defendants  in  actions 
not  local,  shall  be  sued  in  the  county  of  their 
residence,  applies  as  well  to  actions  against 
executors  and  administrators,  as  to  parties 
sued  in  their  individual  capacity.  If  an  execu- 
tor  or  administrator  do  not  reside  in  the 
county  in  which  he  is  appointed,  he  is,  never- 
theless, entitled  to  the  benefit  of  the  statute, 
and  cannot  be  sued  in  the  county  of  hi't  ap- 
pointment ;  McLeod  v.  Shelton,  42  M.  517. 

Whether  an  administrator  of  a  deceased 
defendant,  upon  scire  facias  being  served  on 
him  to  revive  the  suit,  has  the  right  to  have 
the  venue  changed  to  the  county  of  his  resi- 
dence;  Quceref  Neeley  v.  Planters*  B'k,  4 
S.  &M.  113. 

305.  No  action  against,  till  after  nine 
months  from  their  appointment.  The  statute 
which  provides  that  no  suit  or  action  shall  be 
brought  against  any  executor  or  administra- 
t  r  in  such  capacity,  till  after  the  expiration 
of  nine  months  from  the  date  of  proving  the 
will,  or  the  granting  of  letters  of  administra- 
tion, applies  to  all  suits  and  actions  against 
an  executor  or  administrator,  in  which  he  is 
a  necessary  party.    The  ad  minis  trators  of 
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a  deceased  vendee  of  real  estate,  is  a  neces- 
sary party  defendant,  to  a  bill  to  enforce  the 
vendor's  lien  for  the  purchase  money,  and 
snch  suit  is  within  the  operation  vof  the  above 
q noted  statute;  Reedy  v.  Armtstead,  2  G. 
353. 

306.  Remedy  in  chancery  of  distributee 
against  an  administrator.  When  an  adminis- 
trator who  has  an  interest  as  distributee  has 
sold  a  slave,  the  distributees  may  proceed  in 
chancery  against  the  administrator  and  the 
purchaser,  to  recover  the  slave.  The  rule 
would  be  different  if  the  administrator  alone 
were  a  party,  for  as  to  him  the  Probate  Court 
would  have  exclusive  jurisdiction  ;  Barnes  v. 
McGee,  1  S.  &  M.  208. 

306a.  Distress  against.  By  the  statute, 
the  remedy  by  distress  is  given  against  the 
administrator  of  a  tenant  or  lessee ;  Smith  v. 
Rohb.  12  8.  &  M.  322. 

307.  Right  of  creditor  to  compel  adminis- 
trortor  to  accourd.  It  seems  that  a  petitioner 
claiming  to  be  a  creditor  of  the  estate,  can- 
not call  the  administrator  to  account  in  the 
Probate  Court,  without  showing  that  his 
claim  is  legully  authenticated,  and  that  there 
is  dani:er  of  his  losing  his  debt,  by  insuffi- 
ciency of  assets,  or  insolvency  of  the  estate. 
And  It  seems,  also,  that  a  general  creditor  of 
the  estate,  where  there  is  no  apparent  impedi- 
ment to  the  recovery  of  his  claim  at  law,  can- 
not coerce  tlie  administrator  to  account  gen- 
erally ;  Freeman  v.  Rhodes,  3  S.  &  M.  329. 

2.  Action  for  Legacy,  and  Executor's  assent  to 
Legacy. 

308.  Action  ai  law  for  legacy.  A  general 
or  special  legatee,  after  the  la|>se  of  twelve 
months  from  the  grant  of  letters  testamen- 
tary, if  there  be  no  debts  existing  against  the 
testator,  may,  without  the  exicu tor's  assent, 
maintain  an  action  at  law  to  recover  his 
Ipjracy;  Daan  v.  Nunnallt/.  7  G  35.H  (citing 
Worten  v.  Howard,  2  8.  &  M.  530 ;  Magee  v. 
Gregg,  11  id.  70). 

309.  Executar's  assent  to  legacy.  The  stat- 
ute (H.  &  H.  412),  which  enacts  that  any 
person  having  a  legacy  bequeathed  in  any 
will,  may  sue  for  and  recover  the  same  at 
common  law,  changes  the  common  law  rule, 
which  required  the  assent. of  the  executor 
before  suit  at  law  could  be  brought  for  it; 
Worlen  v.  Howard,  2  S.  &  M.  630 ;  Magee  v. 
Gregg,  11  id.  70. 

310.  Whut  acts  amount  to  an  assent:  Life 
tenant:  Remiinderman.  Where  a  specific 
legacy  is  given  to  one  for  life,  remainder 
over,  a  delivery  by  the  executor  of  the  legacy 
to  the  life  tenant  is  an  assent  to  the  legacy, 
and  enures  to  the  remainderm.in ;  and  such 
delivery  is  also  a  full  administration  of  the 
legacy,  and  it  no  longer  remains  unadminis- 
tered  assets;  Magee  v.  Gregg.  11  8.  &  .M.  70. 

8ee  Dbsoriit  and  Distribution,  4.*),  46. 

311.  Assent  by  one  eocecutor  binds  the 
others.  Where  the  assent  of  one  of  the  exe- 
cutors has  been  given  to  a  legacy,  it  binds 
his  co-executors ;  lb. 

312.  Possession  by  legatee  proof  of  absent. 
Poseeesion  by  a  legatee  of  nis  legacy  for  a 


considerable  length  of  time,  without  objection 
by  the  executor,  is  proof  of  the  latter's  assent 
to  it ;  HaU  v.  Hall,  5  0.  458. 

8.  Set-off  against  Aimlniitrator. 

313.  Same.  A  claim  on  an  intestate  pur- 
chased by  a  debtor  after  the  intestate's  death, 
is  not  a  good  set-off  against  the  debt  of  such 
purchaser  to  the  estate;  Whitehead  v.  Cade, 
1  H.  95.  And  a  debt  due  by  an  intestate  in 
his  lifetime  is  not  a  proper  set-off  against  a 
debt  due  the  administrator  for  a  sale  of  the 
intestate's  property,  especially  where  the 
estate  is  insolvent;  Mellen  v.  Boarman,  13 

5.  &  M.  100. 

4.  Pleading  by  Administrator. 

314.  Administrator  not  bound  to  plead 
specially.  An  executor  or  administrator  is 
not  bound  to  plead  specially  in  any  case; 
Hem'jigton  v.  Herrington,  W.  305 ;  Bozman 
V.  Brown,  6  H.  349 ;  Gray  v.  Thomas,  12  8. 
k  M.  111.    See  also  ante.  274. 

But  if  he  wish  to  deny  the  execution,  by  the 
intestate,  of  the  note  sued  on,  or  the  charac- 
ter given  the  deceased  in  the  declaration,  he 
must  deny  the  same  under  oath,  according  to 
his  belief;  Thornton  v.  Alliston.  12  S.  &  M. 
124i  Ellis  V.  Planters'  Bank,  7  H.  235.  And 
so  a  person  sued  as  administrator,  if  he  wish 
to  deny  that  he  is  such,  must  do  so  under 
oath  ;  Stewart  v.  Ricliardson.  3  G.  31 3. 

And  an  administrator  having  the  right  to 
make  all  legal  defences  under  the  general 
issue,  if  a  demurrer  be  sustained  to  a  special 
plea  filed  by  him.  it  is  unnecessary  to  award 
rti^pondeat  ouster,  if  the  general  issue  be  on 
file;  H'twlins  v.  Miss.  ^  Tnn.  R.  R.,  6  G. 
688;  Efflnger  v.  Richards,  6  G.  540. 

See  Pleading,  166. 

314a.  Plea  of  plene  administravit.  The 
plea  of  plene  admin istravit  to  an  action  on 
the  bond  of  an  administrator,  alleging  a 
breach  in  the  non-payment  of  a  judgment 
ao^ainst  the  administrator,  is  a  good  plea; 
but  there  are  but  few  cases  to  which  it  will 
be  applicable  ;  the  distinction  between  differ- 
ent grades  of  debts  being  abolished  in  this 
Stale,  the  plea  could  only  be  sustained  by 
proof  that  all  the  assets  had  been  consumed 
in  the  payment  of  preferred  debts,  or  those 
which  were  liens  on  the  property  in  the  intes- 
tate's lifetime ;  Randolph  v.  Singleton,  12  8. 
&  M.  439. 

For  plea  by  executor  de  son  tort,  see 
ante,  228. 

For  mispleading,  see  aivte,  84,  191. 

6.  Serrioe  of  Frocesi  on. 

315.  As  to  service  of  process  on  one  of 
several  &ceciUions,  see  ante,  162. 

6.  Execution  and  Judgment  against  Admixde- 

trator. 

316.  Execution  against  admiristrcUor : 
What  it  binds.  An  execution  against  an  ad- 
ministrator cannot  be  levied  on  the  indivi'hiol 
property  of  the  administrator ;  Jones  v.  MUes, 
1  H.  50. 

Such  execution  can  be  levied  only  on  per- 


Digitized  by 


Google 


EXECUTOR  AND  ADMINISTRATOR,  XXVII. 


301 


ponalty.  Nor  can  it  be  issued,  on  a  judgment 
to  which  the  administrator  alone  is  a  party, 
against  the  heirs  without  revivor  as  to  them ; 
Tread weU  v.  Henderson,  41  M.  38 ;  Mason  v. 
O'Brien,  42  M.  420 ;  Langston  v.  Ahney,  43 
M.  161.  Only  judgments,  however,  which 
were  rendered  agamst  the  ancestor  in  his 
lifetime,  can  be  revived  against  the  heirs ;  a 
judgment  rendered  against  the  administrator 
after  the  ancestor's  death,  is  incapable  of 
such  revivor ;  Foster  v.  Sumner,  3  S.  &  M. 
606.  A  term  for  years,  in  land,  is  personalty, 
and  can  be  levied  on  under  execution  against 
an  administrator;  DiUingham  v.  Jenkins.  7 
S.  &  M.  479 ;  Smith  v.  E>*tdl,  5  G.  527  ;  Web- 
ster V.  Parker,  42  M.  465. 
See  Dkscbnt  and  Distribution,  34c. 

317.  Form,  of  judgments  against.  In  an  ac- 
tion against  an  administrator,  it  will  be  error 
to  enter  judgment  against  him  de  bonis  pro- 
priis;  Hill  v.  Robeson,  2  S.  &  M.  541 ;  S.  P., 
Breckenridge  v.  Mellon,  1  H.  273 ;  Neely  v. 
Flaiitcrs'  Bank,  4  S.  &  M.  113. 

If  he  be  sued,  in  his  representative  ca- 
pacity, verdict  and  judgment  as^ainst  "  the 
defendant"  generally,  means  the  defendant 
as  administrator;  Bozman  v.  Brown,  6  H. 
349;  Hoggait  v.  Mohtgomery,  lb.  93.  And 
so  if  the  action  be  against  an  administrator 
iu  his  representative  capacity,  and  the  verdict 
be  that  **  the  deceased,  in  his  lifetime,  as- 
sumed." &c.,  and  the  judgment  be  "  that  the 
plaintiffs  recover  of  the  defendant  adminis- 
trator of  said  deceased,  as  aforesaid,"  the 
judgment  will  be  considered  as  against  the 
administrator  as  snch,  and  therefore  good; 
Howcott  V.  Collins,  1  0.  398 ;  Mason  v. 
O'Brien,  42  M.  420  :  Neely  v.  Planters'  Bank, 
4  S.  &  M.  113.  But  it  was  said  in  this  last 
case  arguendo,  that  if  the  judgment  had  been 
against  the  **  defendant,"  without  adding  the 
word  **  administrator,"  it  would  have  been  bad. 
And  60  if  in  such  action  the  judgment  be 
against  **  A.  L.,  administrator  of  0.  L."  it 
will  be  a  judgment  against  A.  L.  in  his  rep- 
resentative capacity,  and  therefore  gooa ; 
Lea  V.  Gardner,  4  C.  52 1 ;  Guice  v.  Sellers, 
43  M.  52.  If  A.  be  sued  individually,  and  as 
executor  of  B.,  on  a  joint  note  made  by  A. 
and  B.,  if  judgment  be  entered  simply  against 
the  •*  defendant,"  it  will  be  a  judgment  against 
A.  individually,  and  a  discontinuance  against 
him  as  executor ;  Davis  v.  Mahomer,  41  M. 
552. 

If  the  defendant  be  administrator  c.  t.  a., 
it  is  immaterial  that  the  judgment  be  against 
him  as  administrator  generally ;  Woodward 
V.  FMer,  11  S.  &  M.  303. 

318.  Judgment  against  adminisirator  after 
resignation.  Ajudgiuentagainst  an  administra- 
tor after  his  resignation,  is  not  bindibg  on  the 
estate,  and  is  no  evidence  against  the  admin- 
istrator de  bonis  non  in  a  proceeding  to  hold 
him  liable  for  a  devastavit.  It  is  a  mere  nul- 
lity ;  Buckingham  v.  Owenf  6  8.  dc  M.  502. 
See  arUe,  51,  64. 

7.  Writ  of  Error  against  Administrators,  fto. 

319.  Same.  When  the  plaintiff  in  the  court 


below  dies  after  the  rendition  of  a  judgment 
in  his  favor,  a  writ  of  error  will  lie  against 
his  administrator  to  revise  the  judgment, 
without  its  having  been  first  revived  in  his 
name  ;  N,  0.  J.  4-  G.  N.  R.  R,  Co.  v.  RoUins, 
7  G.  384.  And  so  when  the  judgment  is  in 
favor  of  an  administrator,  and  he  dies,  and 
there  be  an  administrator  de  bonis  non 
appointed,  a  writ  of  error  may  issue  without 
revivor,  and  a  scire  facias  ad  audiendam 
errores  will  issue  from  this  couri  to  notify  the 
administrator  de  boms  non  of  the  pendinsf  of 
the  writ  of  error ;  Mayer  v.  McLure,  7  G. 
389. 

320.  Writ  of  error  by  one  executor  against 
another.  Where  there  are  two  executors,  one 
has  the  right  to  sue  out  a  writ  of  error  to  revise 
the  action  of  the  Probate  Court,  in  allowing 
commissions  to  the  other;  Overstreet  v.  Trainer, 
2  0.  4  4. 

As  to  mispleading  by  administrators,  see 
ante,  84,  191. 

XXVII.  Bevooation  of  Letters  andBesignatioii. 
1.  For  what  oauses  Letters  are  revoked. 

321.  General  rule.  As  a  general  rule,  where 
the  Probate  Court  has  conferred  letters  of 
administration,  it  cannot  revoke  them  except 
for  some  defined  statutory  cause;  but  this 
rule  does  not  apply  where  the  letters  were 
prematurely  granted  ;  Muirheid  v.  Mwrhiid, 
6  8.&  M.  45 1 ;  or  improperly  granted ;  Gasque 
V.  Moody,  12  S.  &  .M.  153;  for  which  see  Pro- 
bate  Court,  219.  40. 

322.  For  maladministration.  The  Probate 
Court  may  remove  an  administrator  for  past 
acts  of  mal-administration,  notwithstanding 
his  liability  on  his  bond;  Lehr  v.  Tarball,  I 
H.  90.1. 

323.  For  incapadty.  Where  the  adminis- 
trator possessed  the  same  capacity  at  the 
trial  of  an  application  for  removing  him  for 
incapacity,  as  he  did  when  he  was  appointed, 
the  court  refused  to  remove  him,  although 
his  appointment  was  injudicious,  it  not  being 
shown  that  there  was  any  change  in  his 
habits,  or  any  alienation  in  his  mind,  and  there 
being  also  a  failure  to  show  1  hat  the  est^ite 
had  suffered  by  his  acts  ;  lb. 

324.  For  failure  to  gice  bond.  The  court 
may  revoke  the  betters  of  an  executor  who 
has  failed  to  give  bond  in  pursuance  of  a 
regular  decree  of  the  court,  although  the  will 
exempted  him  from  giving  such  bond  ;  Clark 
V.  mies,  42  M.  460.     See  post,  325. 

2.  Prooeedings  for  Bemoval. 

325.  He  is  entitled  to  notice.  Letters  of  ad- 
ministration cannot  be  revoked  for  insuffi- 
ciency of  the  surety  on  the  bond,  without 
notice  to  the  administrator, -and  giving  him 
an  opportunity  of  giving  new  security ;  Win- 
gate  V.  Woolen,  5  8.  &  M.  245.  ,And  even 
when  the  letters  were  improperly  granted, 
the  administrator  is  entitled  to  notice  of  an 
application  to  revoke  them,  and  the  notice 
must  be  given  to  him ;  notice  to  his  attorney 
will  not  do  ;  Gasqtte  v.  Moody,  12  S.  &  M.  153. 
But  it  is  an  implied  agreement  on  the  part  of 
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an  administrator,  that  he  will  remain  within 
the  State,  and  in  the  jurisdiction  of  the  court 
by  which  he  was  appointed,  and  if  he  violate 
this  the  court  may  remove  him  on  the  petition 
of  his  sareties,  without  giving  him  any  notice 
of  the  proceeding ;  notice  is  required  to  be 
given  by  the  statute  only  by  summons,  and 
to  a  resident  (see  H.  C.  658,  {  65) ;  Hard- 
anay  v.  Parham,  ft  C.  103. 

326.  The  application.  Where  the  letters 
were  illegally  granted,  the  court  may  revoke, 
at  his  own  instance,  or  at  the  suggestion  of 
an  amicus  curias,  without  any  formal  applica- 
tion by  a  party  interested ;  Gaaque  v.  Moody, 
12  S.  k  M.  153.  But  where  the  application 
is  made  upon  the  ground  that  the  appointee 
is  not  next  of  kin,  the  application  must  be 
made  by  a  person  entitled  to  letters  in  pre- 
ference to  the  administrator ;  Edmundson  v. 
Roberts,  1  H.  322.  And  an  application  to 
remove  for  failure  to  return  an  inventory,  must 
be  made  by  a  party  interested ;  an  application 
by  a  co-executor  will  not  do;  Doxcdy  v.  Gra- 
ham,  42  M.  451.     See  ante,  247. 

327.  Appeal  from  order  of  removal.  An 
appeal  from  an  order  revoking  letters  of  ad- 
ministration, suspends  its  force,  and  the  admin- 
isti^ator  can  continue"^  to  act,  pending  the 
appeal,  if  no  person  (under  the  statute  li. 
&  t\,  385,31)  be  appointed  to  act  as  ad- 
ministrator pendente  lite  ;  Muirhead  v.  Muir- 
head,SS.  &  M.  211. 

328.  As  to  his  liability  to  account  after 
revocation,  see  Fkobatb  Court,  219,  and 
OTi^e,  71. 

329.  As  to  his  right  to  money  obtained 
before  removal,  see  ante,  36a. 

329a.  Revocation  of  letters  granted  to 
sheriff :  Case  in  judgment.  The  sheriff  of 
Kemper  county  was,  un(|er  the  Act  of  1846 
(H.  0.  680),  appointed  in  virtue  of  his  office 
administrator  of  an  intestate.  In  1852,  that 
act  was  repealed  so  far  as  that  county  was 
concerned,  and  thereupon  the  next  of  kin 
applied  for  letters  on  the  estate :  Held,  that 
the  repeal  did  not  ipso  facto  revoke  the 
sheriff's  letters,  but  it  gave  power  to  the  court 
to  do  so  at  anv  time,  and  to  appoint  another 
person  on  such  revocation  being  made ;  Hull 
V.  Nealf  5  0.  424.    See  ante,  12,  el  seq. 

8.  Kesignation. 

330.  Effect  of  on  vending  suit.  If  an  admin- 
istrator make  a  final  settlement  pendente  lite, 
this  will  not  prevent  a  recovery  at  law ;  a  new 
administrator  may  be  necessary,  but  the 
recovery  against  the  first  administrator  will 
bind  the  estate  of  the  decedent,  which  was 
nnadministered  when  the  suit  was  commenced ; 
and  hence,  threats  by  an  administrator  that  he 
will  resign  and  make  a  final  settlement,  is  no 
ground  for  going  into  equity ;  Ogden  v.  Wal- 
ler, 2  0.  190.     See  ante,  64,  65. 

331.  Cost  of  resignation  charged  on  ad* 
ministralor.  In  case  of  resignation,  which  is 
an  act  for  the  benefit  of  the  administrator, 
the  costs  attending^  the  resignation  and  the 
appointment  of  a  new  administrator,  should 
be  taxed  on  the  resigning  administrator ; 
Cherry  v.  JarraU,  3  0.  221. 


XZVm.  Beyivor  of  Suits  by  and  Against 
Administrator. 

Sec  ScTRK  Facias.    Revivor. 

332.  Scire  facias  may  issue  within  nine 
months.  A  scire  facias  to  revive  a  suit 
against  an  administrator  is  not  an  action,  and 
may  be  issued  within  nine  months  after  the 
grant  of  letters ;  Breckinridge  v.  Mellon,  I 
H.  273. 

333.  When  sci.  fa.  served  only  on  one  of 
several  administrators.  If  the  scire  facias  be 
served  only  on  one  of  two  administrators, 
judgment  cannot  be  rendered  against  both ; 
lb.  See  anfe,  1 62 ;  as  to  venue  of  sci.  fa. ,  see 
ante,  304.     See  also,  141a,  299. 

334.  Defence  to  scire  facials  to  revive.  If  a 
judgment  has  been  rendered  against  an  execu- 
tor upon  a  promise  made  by  him  in  settle^ 
ment  of  a  demand  against  the  estate,  he  can-* 
not  to  a  proceeding  by  scire  facias  to  revive, 
or  bill  in  equity  to  collect  the  debt,  insist 
that  the  judgment  was  on  a  promise  made  by 
him,  and  not  binding  on  the  estate.  He  can 
make  no  defence  to  such  a  proceeding,  which 
he  might  have  made  to  the  rendition  of  the 
judgment;  Dtngaman  v.  Robertson,  3  C.  501. 

334a.  Waiver  as  to  form  of  revivor.  A 
judgment  in  favor  of  an  administrator  in  a 
suit  commenced  by  his  intestate,  will  not  be 
reversed  by  the  Supreme  Court  upon  objec- 
tions to  the  form  of  the  order  of  revivor 
unless  objections  were  made  to  it  in  the  court 
below  ;  De  Ford  v.  Furniss,  43  M.  132. 

XXIX.  Bales  of  Personalty  by  Executors  and 

Administrators. 

See  Probatk  Court,  43  to  46a. 

1.   The  Power  of  an  Administrator  to  tell 
Personalty. 

335.  Is  a  common  law  pou^r.  An  adminis- 
trator does  not  derive  his  power  to  sell  per- 
sonalty from  the  statute,  but  from  the  common 
law.  The  statute  requiring  him  to  procure 
an  order  from  the  court  to  make  a  sale,  and 
to  give  notice  of  the  sale,  is  a  restriction  upon 
his  common  law  powers,  and  is  to  be  strictly 
construed  ;  Bland  v.  Muncaster,  2  C.  62. 

336.  Sales  not  made  in  pursuance  of  law 
are  void:  Private  sales.  A  sale  made  by 
an  administrator  not  in  pursuance  of  law,  is 
void  and  passes  no  title.  Sale  of  a  slave  at 
private  sale  is  void;  Worten  v.  Howard,  2 
S.  &  M.  527.  Private  sales  of  the  trust  prop- 
erty are  forbidden  and  pass  no  title;  Cable 
V.  Martin,  1  H.  568  ;  Baines  v.  McGee,  1 
S.  k  M.  208.  But  if  the  administrator  be  a 
distributee,  and  as  such  have  an  interest  in 
the  property  sold,  a  private  sale  is  good  to 
convey  his  interest ;  Cable  v.  Martin,  stipra. 
But  in  ascertaining  his  share,  the  receipts  of 
assets  by  the  other  distributees  and  the  ad- 
ministrator in  the  whole  estate,  is  to  be 
looked  to,  and  not  their  pro  rata  interest  in 
the  single  article  of  personalty  sold;  and 
hence,  if  it  appear  that  the  administrator  has 
wasted  the  assets,  so  that  the  whole  property 
sold  would  not  exceed  the  dlstribatee's  share 
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i)ien  the  purchaser  will  pet  oothinfir ;  Baines  v. 
McGee,  supra;  S.  P.,  Hull  v.  aarh,  14  S.  & 
M.  187 ;  Ware  v.  Houghton.  41  M.  370;  and 
if  the  report  of  sale  do  not  show  affirmatively 
that  the  sale  was  made  at  public  auction,  it 
may  be  shown  in  a  suit  by  the  distributees  to 
recover  the  property,  that  the  sale  waS  pri- 
vate ;  Worien  v.  Howard,  supra.  See  ante,  33. 

337.  Order  of  court  necessary  to  validity 
of  sale.  It  is  essential  to  the  validity  of  a 
Bale  of  either  real  or  personal  property, 
made  by  an  administrator  or  executor,  that 
it  should  be  made  in  pursuance  of  a  valid 
order  of  court,  unless  when  by  statute,  it  is 
otherwise  provided,  or  where  the  will  di- 
rects differently ;  Gelstrop  v.  Moore,  4  C.  206. 
See  antCy  238 ;  S.  P.,  Eamundson  v.  Roberts^ 
H.  822. 

S.  Conieqaenoes  of  illegal  Sale;  Bights  and 
Duty  of  Purchaser. 

338.  Purchaser's  liability  to  pay,  A  pur- 
chaser at  an  illegal  sale  of  a  chattel,  made 
by  an  administrator,  is  not  bound  to  pay  the 
porchase  money;  Joslin  v.  CaugMiUy  4  C 
134.  But  he  cannot  avoid  payment  of  the 
purchase  money,  without  an  offer  to  return 
the  property ;  6ohannon  v.  Fulton,  2  G.  348 ; 
Martin  v.  Tarver,  43  M.  517;  and  this  must 
be  done  upon  discovery  of  the  illegjility  in 
the  sale ;  Joslin  v.  Caughlin,  1  G.  5t»2.  And 
the  death  of  the  chattel  so  purchased,  is  no 
excuse  for  the  failure  to  return,  if  the  pur- 
chaser had  reasonable  time  after  the  dis- 
covery of  the  illegality  in  the  ^ale,  to  make 
the  return  ;  Joslin  v.  Caughlin,  1  G.  502.  And 
so,  if  the  death  is  occasioned  by  the  ill-treat- 
ment of  the  purchaser,  it  is  no  excuse  for  a 
failure  to  make  an  offer  to  return ;  Joslin  v. 
Caughlin,  3  G.  104.  But  if  the  order  be 
void,  the  sale  will  be  good,  if  made  by  the 
assent  of  the  heirs  given  in  pais  ;    lb, 

339.  Sanve  :  The  rule  about  returning  the 
chattel  further  explained.  But  though  a 
sale  of  personalty  by  an  administrator  be 
void  as  to  the  distributees,  it  does  not  follow 
that  the  purchaser  can  resist  the  payment  of 
the  purchase  money,  so  long  as  he  retains 
possession  under  the  void  sale.  In  a  sale  by 
an  administrator,  there  is  no  implied  war- 
ranty of  title,  and  the  maxim  caveat  emptor 
applies  both  in  regard  to  the  title  and  sound- 
ness of  the  thing  sold  (see  post,  3416).  And 
if  there  were  a  warranty  of  title,  as  there 
is  perhaps  to  the  extent  that  the  adminis- 
trator has  power  to  convey,  and  does  con 
Tey,  all  the  title  of  the  intestate,  still,  by  the 
general  rules  of  law  regulating  sales  of  per- 
sonalty, the  purchaser  cannot  defeat  a  recov- 
ery of  the  purchase  money,  on  the  ground 
of  a  defect  of  title,  when  he  has  been  put  in 
possession,  unless  there  has  been  an  evic- 
tion, or  except  in  cases  of  fraud.  In  cases  of 
Toid  sales,  the  vendee  in  possession  cannot 
keep  aod  exercise  the  dommion  of  an  owner 
over  the  property,  and  yet  refuse  to  pay  the 
price  ;  he  must  pay  the  price  or  return,  or 
offer  to  return,  the  property  in  a  reasonable 
time,  and  thus  put  the  vendor  in  s^cUu  quo 
by  a  sorrender  of  the  property,  and  of  every- 


thing that  he  obtained  under  the  contract. 
8o  if  a  purchaser  of  personalty  at  a  void 
sale  from  an  administrator,  desires  to  resist 
payment,  he  must  offer  to  return  the  prop- 
erty in  a  reasonable  time  after  the  discovery 
of  the  detect  in  the  sale,  and  thus  rescind 
the  contract  in  toto.  And  in  such  case  the 
defect,  if  any  is  in  a  record,  and  he  ought  to 
be  held  to  greater  strictness  in  discovering  it 
than  in  other  cases.  But  if  for  any  cause  he 
be  unable  to  return  the  property  when  he 
discovers  the  defect,  he  being  by  such  in- 
ability incompetent  to  put  the  vendor  in 
staiu  quo,  cannot  rescind  the  contract,  nor 
resist  the  payment  of  the  purchase  money, 
but  is  left  to  his  remedy  on  his  covenants, 
if  he  has  protected  himself  by  them.  Hence, 
it  was  held  that  a  purchaser  of  slaves  from 
an  administrator,  under  a  void  order  of  sale 
made  in  1860,  could  not,  when  sued  in  1866 
for  the  price,  resist  payment,  it  appearing 
that  he  hud  never  offered  to  return  tnem,  but 
had  kept  and  used  them  till  they  were  eman- 
cipated in  1865;  Ware  y .  Houghton,  ^\  M. 
370  ;  S.  P.,  Jagersy,  Griffin,  43  .M.  134.  Nor 
is  it  any  excuse  for  a  failure  to  make  an  offer 
to  return  a  slave  so  bought,  that  he  ran  away 
and  was  emancipated,  and  then  could  not  be 
returned;  Jagers  v.  Griffin,  43  M.  134; 
McMillan  v.  Causey,  lb.  227. 
See  Guardian  a.nd  Ward.  53, 

340.  Hight  of  purchaser  to  have  his  money 
refunded.  A  purchaser  of  a  chattel  from  an 
administrator,  m  regular  course  of  adminis- 
tration, cannot  be  compelled  to  surrender 
the  property  for  an  irregularity  in  the  ap- 
pointment of  the  administrator,  when  he  has 
paid  the  purchase  money,  and  it  has  gone  to 
the  payment  of  the  debts  of  the  estate,  and 
to  exonerate  the  other  property,  without  the 
purchase  money  being  first  refuuded;  i?a^- 
land  v.  Green,  14  S.  &  M.  194. 

8.  Fraudulent  Sales. 

a.   frauduiient  as  to  distributees  and 
Creditors. 

341.  For  instance  of  a  sale  held  fraudtdent 
cw  to  creditors,  see  ante,  207  ;  and  for  ad- 
ministrator's duty  on  that  subject,  see  ante, 
131.  See  also,  200,  206,  and  2t(8.  Fraudulent 
sale  may  be  set  aside  before  confirmation  by 
the  Probate  Court  without  notice  to  the  pur- 
chasers; Pearson  v.  Moreland,  7  S.  &  M.  6<i9. 

341a.  Lien  of  fraudulent  purchaser. 
When  an  administrator's  sale  is  set  aside  for 
fraud,  the  fraudulent  purchaser  will  be  enti- 
tled to  a  lien  on  the  land  for  what  he  has  paid 
and  interest,  and  will  be  liable  for  rent,  and 
will  be  allowed  for  valuable  improvements 
not  exceeding  the  rent;  Grant  v.  Lloyd,  12 
S.  &  M.  191. 

B.  Fraudulent  as  to  tbb  Purchaser. 

3416.  Fraud  of  administrator  no  defence 
to  the  purchaser.  The  maxim  caveat  emptor 
applies  in  its  fullest  extent  to  all  sales 
made  by  executors  and  administrators,  they 
being  not  bound,  nor  even  authorized,  by  law 
to  make  any  statement  in  their  official  capac- 
ity in  relation  to  the  quality  of  the  property 
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sold  by  them  ;  and  a  fraudulent  misrepresen- 
tation of  the  administrator  as  to  the  quality  of 
the  thing  sold,  is  no  defeuce  to  an  action 
against  the  purchaser  for  the  price.  The 
administrator  may  bind  himself  personally  by 
such  statements,  but  not  the  estate  ;  Hutch- 
ins  V.  Brooks,  2  G.  430 ;  S.  P.,  George  v. 
Bean,  1  G.  147. 
See  Warranty.  29. 

4.  Purchase  hy  Administrator  at  his  own  Sale. 

342.  Is  not  void :  TlTio  may  avoid  it.  A. 
purchase  by  an  admini.'-trator  at  his  own  sale, 
is  not  void,  but  only  voidable  at  the  instance 
of  the  heirs ;  it  is  good  us  against  strangers  and 
creditors  even,  unless  the  complaining  credit- 
ors show  that  they  are  in  danger  of  being 
injured  thereby  by  an  insufficiency  of  assets; 
Bland  v.  Mancasi^r,  2  (J.  62 ;  8.  P.,  Baincs 
V.  McGee,  I  8.  &  M.  208 ;  neither  the  admin- 
istrator nor  those  jointly  interested  with  him 
can  complain  or  avoid  the  purchase ;  Mc- 
Anulty  v.  Hodges,  4  G.  f>79. 

343.  He  has  no  power  to  purchase.  An 
administrator  cannot  purchase  at  his  own 
pale,  either  directly  or  indirectly ;  nor  can  he 
sell  under  a  secret  trust  that  he  is  to  have  an 
interest  in  the  property,  or  is  to  derive  any 
benefit  from  it;  nor  can  he  so  arrange  the 
sale  that  his  friends  can  purchase  the  prop- 
erty at  a  reduced  price ;  Pearson  v.  Alore- 
land,  7  8.  &  M.  609. 

34Ha.  Purchase  hy  administrator :  Resale  : 
Liahiltty  of  part  its  for  rent.  If  an  admin- 
istrator buy  land  at  his  own  sale,  and  procure 
a  bidder  to  take  the  deed  in  his  own  name, 
but  really  for  the  benefit  of  theadminisiraior. 
and  the  bidder  make  another  sale  and  make 
a  deed  to  a  party  cognizant  of  the  illegality 
of  the  first  sale,  the  administrator  and  the 
bidder  will  be  liable  jointly  with  the  snb-pur- 
chaser  for  the  rent  accruing  during  iheoccu-, 
pancy  of  the  latter;  Howcott  v.  Collins,  I  C. 
398. 

344.  Joint  executor  has  no  power  to  pur- 
chase. When  a  joint  power  ot  saie  is  given 
by  the  will  to  several  executors,  none  of  the 
executors  can  be  purchasers;  and  in  such 
case  they  will  be  bound  for  the  value  of  the 
property  (slaves)  so  sold  at  the  time  of  set- 
tling the  final  account,  or  their  value  when 
they  are  sued  for  them  at  the  election  of  the 
distributees;  and  the  executors  will  be  en- 
titled to  interest  on  the  price  on  showing  that 
the  money  was  used  for  the  benefit  of  the 
estate ;  Nod  v.  Harvey,  7  0.  72. 

345.  Lien  exists  on  such  purchase.  If  a 
purchase  by  an  administrator  at  his  own  sale 
be  regarded  as  valid,  then  the  statutory  lien 
existing  as  against  purchases  would  exist  as 
to  him ;  and  the  lien  would  exist  in  favor  of 
the  distributees,  since  the  administrator  has 
abandoned  his  trust,  and  it  would  only  be 
discharged  by  actual  payment  to  them.  "  A 
payment  to  the  administrator  by  his  snb- 
vendee  would  not  discharge  the  lien,  because 
in  such  a  transaction  the  administrator  must 
be  treated  in  the  payment  as  he  acted  in  the 
sale,  viz.,  as  acting  individually  and  not  a8  a 


trustee  for  the  estate  ;  *'  Baines  v.  McGee,  I 
8.  &  M.  208. 

6.  Warranty  :  Caveat  Emptor. 

346.  An  implied  warranty  of  title.  If  an 
administrator  expressly  sell  only  the  title  and 
interest  of  his  intestate  in  personalty,  the 
purchaser  will  not  be  discharged  from  the 
purchase  money,  if  it  afterwards  appear  that 
the  intestate's  title  was  not  good ;  Cabaniss 
V.  Clark,  2  G.  428.  As  a  general  rule,  aa 
administrator  and  other  trustees  warrant 
neither  the  title  nor  soundness  of  property 
sold  by  them;  George  v.  Bean,  1  G.  147; 
Storm  V.  Smith,  43  M.  497.  He  sells  only 
such  title  as  was  in  his  intestate,  and  the 
purchaser  takes  it  at  his  own  risk,  and  will 
not  be  discharged  from  the  purchase  money 
if  the  title  prove  defective ;  Cogan  v.  Fribhy, 
7  G.  178. 

But  if  an  administrator,  at  the  time  he  sells 
personalty,  agree,  if  it  should  be  taken  from 
the  purchaser  under  executions  against  the 
estate,  which  are  a  lien  on  it,  the  sale  shall  be 
rescinded,  and  the  note  of  the  purchaser 
given  up.  the  agreement  will  be  binding  and 
valid ;  Buckels  v.  Cunningham,  6  8.  Jk  M. 
358. 

347.  As  to  warranty  of  soundness.  There 
is  no  imp  ied  warranty  of  soundness  by  an 
administrator,  or  other  trustee,  in  a  aa'e  of  a 
chattel  made  by  him ;  George  v.  Bean,  1  G. 
147. 

347a.  The  purchaser  buys  at  his  own  perH. 
The  rule  is  caveat  emptor,  unless  there  Im3  an 
express  warranty,  or  one  implied  from  the 
circumstances  of  the  sale,  or  the  nature  of 
the  commodity,  or  unless  the  seller  be  gruilty 
of  a  fraudulent  cc»ncealment  or  representa- 
tion in  relation  to  a  material  inducement 
to  the  sale.  And  this  rule  of  caveat  emptor 
is  applied  with  great  strictness  against  pur- 
chasers at  administrator's  sales  ;  .Josh'n  v. 
Caughlin,  4  G.  134 ;  Storm  v.  Smith,  43  AL 
497.    8ee  ante,  3416. 

6.  Parohaser  Kefasing  to  Complete  the 
Parohase. 

348.  Re-sale  at  purchasers  risk:  Action 
against  him.  If  the  vendee,  at  an  adminis- 
trator's sale,  refuse  to  complete  the  purchase 
by  giving  bond  and  security  as  required  by  the 
terms  of  the  sale,  the  administrator  may  re- 
sell and  hold  the  purchaser  responsible  for 
the  loss  sustained  by  the  diminution  in  the 
price  brought  by  the  property  on  the  second 
sale ;  and  this  is  the  general  rule,  applicable 
to  all  sales  at  auction.  And  in  snch  case,  the 
administrator  may  sue  the  purchaser  imme- 
diately for  the  loss ;  he  is  not  bound  to  wait 
for  the  expiration  of  the  credit  g^iven  at  the 
sale ;  for  the  action  is  not  on  the  contract  of 
sale,  but  for  damages  resulting  from  the  par- 
chaser's  refusal  to  complete  it;  Mouri  t. 
Brown,  4  G.  666. 

7.  lien  on  Sales. 

349.  Same,  When  property,  real  or  per- 
sonal  of  a  decedent  or  minor,  is  sold  by  order 
of  the  Probate  Court,  it  is  under  the  statnte 
liable  for  the  purchase  money,  in  the  hands 
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336,  for  whicb  see  post^ 


of  the  pnrchaser  and  his  assignees,  just  the 
same  as  if  a  mortgage  had  been  taken  from 
tlie  pnrchaser  on  the  property,  and  duly  ren- 
dered ;  MtUer  v.  Helm,  2  8.  &  M.  687 ;  Lam- 
beth V.  Elder,  44  M.  80;  Walker  v.  Fuqua, 
for  which  see  post,  379. 

And  it  is  doubtful  whether  the  administra- 
tor can  do  anything  to  release  the  lien,  short 
of  an  actual  reception  of  the  purchase  money ; 
ERiott  V.  ConneM,  5  S.  &  M.  91. 

If  he  take  a  new  note  from  the  purchaser, 
and  new  security  for  a  balance  due  him  on  a 
sale  of  land,  made  by  him  as  administrator, 
and  express  on  its  face  that  it  was  for  loaned 
money,  and  it  be  made  payable  to  him  as 
guardian  of  the  heir,  it  will  not  be  a  release 
of  the  lien;  Elliott  v.  Connell,  supra.  See 
posi,  377. 

3nO.  As  to  lien  when  the  administrator  is 
purchaser ,  see  arUe^  345. 

8.    Miiodllaneoui. 

351.  Sale  of  slaves  :  Notice.  Notice  to  the 
heir  is  not  necessary,  if  the  application  be  to 
sell  slaves  for  the  payment  of  debts ;  Smifh  v. 
Chew,  6  G.  153  f.  Hutchim  v.  Brooks  2  G. 
43(K  It  is  necessary  when  the  sale  is  for  dis- 
tribution, and  when  the  proceeding  does  not 
show  for  what  purpose  the  sale  was  made, 
and  there  was  no  notice,  it  will  be  presumed 
in  favor  of  the  action  of  the  court,  that  the 
sale  was  ordered  to  pay  debts ;  Hutvhins  v. 
Brooks,  2  G.  430.  It  was  said  in  Baines  v. 
McGee,  1  S.  &  M.  208,  that  slaves  could  be 
sold  for  no  other  purpose  than  fur  the  pay- 
ment of  debts. 

352.  Sale  of  slave  without  proper  adver- 
tisement of  notice.  A  sale  of  a  slave  made  by 
an  administrator,  under  a  valid  order  of  the 
Probate  Court,  is  not  void  because  the  legal 
notice  of  the  sale  was  not  given.  Whetlier  it 
is  voidable,  Qucere?  If  it  is  voidable  it  will 
not  be  set  aside  at  the  instance  of  a  creditor 
of  the  estate,  unless  he  show  it  was  not  fairly 
made,  and  that  he  is  in  danger  of  being  in- 
jured thereby ;  Bland  v.  Muv caster,  2  (J.  62 
(citing  Minor  v.  City  of  Natchez,  4  8.  <j^  M. 
602,  which  holds  that  a  sheriff's  sale  of  land 
is  not  void  because  proper  notice  was  not 
given). 

3.52a  Notice  of  sale  of  personalty.  An  ad- 
ministrator, in  making  a  sale  of  personalty 
under  a  valid  power,  must  make  the  sale  ac- 
cording to  law,  or  it  will  be  invalid,  but  as 
his  acts,  in  execution  of  the  power,  are  mat- 
ters m  pais,  it  would  seem  that  unless  proof 
of  the  fact  be  made  and  entered  of  record, 
a  statement  in  the  report  that  the  sale  was 
regularly  made,  will  not  be  more  than  prima 
facie  evidence  of  its  legalitv :  and  if  the  re- 
cord of  confirmation  do  not  show  affirmatively 
that  the  requisite  notice  was  given,  or  that 
the  sale  was  made  in  accordance  with  law, 
the  sale  will  not.  for  that  omission,  be  invalid. 
When  the  record  is  thus  silent,  parol  proof  is 
admiasible  to  show  both  a  compliance  with 
the  Jaw  in  making  it  and  the  contrary;  Gel- 
strop  V.  Moore,  4  0.  206^  (citing  Worten  v. 
Howard^  for  which  see  ante,  337) ;  Smith  v. 
20 


Benson,  2  S.  &  M. 
361a. 

As  to  defective  notice  of  sales  of  realty, 
see  post,  381. 

See  Sheriff  and  Sheriff's  Sales,  95,  96. 
Guardian  and  Ward,  58e. 

353.  No  sale  to  pay  debt  barred  by  statute 
of  limitations.    See  ante,  81,  272. 

354.  The  security  required  on  sales.  See 
ante,  204. 

355.  Administrator's  assent  to  sale  of  the 
trust  property  by  another.  The  assent  of  the 
administrator  to  a  sale  by  another,  of  his  in- 
testate's property,  may  bind  him  individually, 
but  it  is  no  bar  to  his  subsequent  assertion 
of  his  fiduciary  rights  ;  Magee  v.  Greqq,  II 
8.  &  M.  70. 

356.  Voidable  sale.  A  voidable  sale  made 
by  an  administrator  and  regularly  confirmed, 
cannot  be  set  aside  in  a  collateral  proceeding 
in  the  Circuit  Court,  except  for  fraud  in  pro- 
curing the  order  of  confirmation ;  Bland  v. 
Mvncaster,  2  C.  62. 

For  ratification  of  illegal  sale,  see  post, 
371,  372,  and  Probate  Court,  234. 

XXZI.  Sales  of  Bealty. 

See  ante,  as  to  fraudulent  sales,  341,  et  seq. 
See  Probate  Court,  46a,  et  seq. 

1.  Generally. 

357.  That  the  record  must  show  the  juris- 
dictional facts,  see  Probate  Court,  46a  to 
47. 

358.  As  to  this  notice  to  the  heirs,  see  Pro- 
bate Court,  50. 

359.  As  to  the  necessity  for  the  bond  to 
apply  proceeds^  see  Probate  Court,  51. 

,160.  As  to  the  recital  of  jurisdictional 
facts,  notice,  §t.,  see  Probate  Court,  47. 

361.  Decree  vnthout  notice,  void.  A  sale 
of  land  made  at  the  iustuuce  of  the  adminis- 
trator, without  notice  to  the  heirs,  is  abso- 
lutely void,  and  a  sale  under  it  is  void  and 
confers  no  title,  and  the  purchaser  is  not 
bound  to  pay  the  purchase  money;  Campbell 
V.  Brcnon,  6  H.  106 ;  S.  C.  ,Ib.  230 ;  Matlock  v. 
Livingston,  9  S.  &  M.  489;  Hamilton  v. 
Lockhait,  41  M.  460;  and  see  Probate 
Court,  46a  to  47. 

361a,  Sale  not  according  to  law  invalid. 
A  sale  of  land  by  an  administrator  will  not 
be  valid  unless  made  in  strict  accordance 
with  law ;  Smith  v.  Benson,  2  8.  &  M.  326. 

2.  Sale  of  Realty  to  Pay  Bebto. 

362a.  For  proceedings  on  this  subject,  see 
Probate  Court,  58  to  65,  and  ante,  82. 

8.  Sale  for  other  Purposes  than  to  Pay  Debts. 

363.  No  power  to  sell  for  division.  An 
administrator  can  be  empowered  by  the  Court 
of  Probates  to  sell  the  realty  of  his  intestate, 
in  those  cases  only  where  the  power  is  ex- 
pressly or  by  necessary  implication  given  by 
statute.  The  Act  of  1821  (H.  C.  667,  i  102), 
which  authorizes  a  sale  of  the  realty  of  a 
decedent  to  insure  a  more  equal  division 
am6ng  the  heirs,  clearly  means  that  the  appli* 
cation  shall  be  made  by  one  of  the  heirs; 
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the  administrator,  therefore,  is  not  author- 
ized to  make  such  application,  and  if  he  do, 
a  sale  made  in  pursuance  thereof  will  be 
void;  Washington  v.  McCaughan,  5  G.  304. 
363a.  Sale  for  partition.  See  Guardian 
AND  Ward,  5b6,  et  seq. 

4.  Illegal  Bales,  and  the  Oonsequenoes. 

364.  Purchaser  may  avoid  the  sale.  The 
purchaser  at  an  invalid  sale  of  realty  made 
by  an  administrator,  is  not  bound  to  offer  to 
surrender  the  possession  thus  acquired,  in 
order  to  [entitle  nim  to  resist  the  collection  of 
the  purchase  money.  The  sale  being  void, 
there  is  no  consideration  for  the  promise  to 
pay  the  purchase  money ;  Washington  v.  Mo- 
Caughan,  5  G.  304 ;  S.  P. ,  Brown  v.  Camp- 
bell 6  H.  106 ;  S.  C,  lb.  230 ;  Puckeit  v.  Mc- 
Donald, 6  H.  269 ;  Laughman  v.  Thompson, 
6  8.  &  M.  259.  And  this  is  so,  though  the 
administrator  gave  a  deed  with  warranty  of 
title ;  Puckett  v.  McDonald,  supra, 

365.  iSame.  When  the  realty  of  a  decedent, 
who  had  but  a  bond  for  title  when  the  pur- 
chase money  was  paid,  and  a  part  of  the  pur- 
chase money  was  still  unpaid,  is  illegally  sold 
by  the  administrator,  and  the  purchaser 
executes  his  note  payable  to  the  vendor  of 
the  decedent  for  tlie  unpaid  balance,  and 
which  note  is  in  part  payment  of  the  price  he 
bid  at  administrator's  sale,  he  may,  noth with- 
standing, avoid  the  note,  as  the  sale  is 
absolutely  void;  Planters'  B'k  v.  Johnson, 
2  S.  &  M.  449.  And  so  a  person  who  by 
agreement  becomes  substituted  as  a  pur- 
chaser, and  takes  a  deed  directly  from  the 
administrator  and  dves  his  notes  payable  to 
the  administrator,  nas  the  right  to  insist  on 
the  invalidity  of  the  sale  in  an  action  against 
him  for  the  purchase  money;  Williams  v. 
Childress,  3  0.  78. 

*v  But  when  such  void  sale  is  made,  and  by 
agreement  the  administrator  and  his  vendee 
sell  by  a  joint  deed  with  covenants  of 
warranty  of  title  to  another,  who  gives  his 
note  for  the  purchase  money  to  the  adminis- 
trator, the  latter  vendee  when  sued  for  the 
purchase  money,  cannot  set  up  the  invalidity 
of  the  title,  if  be  be  in  possession  under  the 
deed ;  for  in  such  a  case  the  action  is  not  on 
the  original  void  contract  of  sale,  and  the  in- 
validity of  the  sale  is  but  a  defect  in  the  title ; 
Green  v.  McCarroll,  2  0. 427  ;  8.  P.,  Duncan 
V.  La/ne,  8  8.  &  M.  744,  for  which  see  Vendor 
AND  Vendbb,  34. 

366.  Du^y  of  purchaser  to  impeach  the 
sale.  A  defendant  seeking  to  impeach  an  ad- 
ministrator's sale  of  realty  in  order  to  avoid 
payment  of  the  purchase  money,  must  pro- 
duce the  record  showing  the  defect.  The 
sale  will  be  presumed,  in  such  a  case,  valid, 
until  the  contrary  is  shown ;  Harris  v.  Ran- 
son,  2  0.  504. 

367.  Title  afterwards  made  by  the  heirs. 
When  the  administrator's  sale  is  void  and 
there  was  no  fraud,  and  there  has  been  a 
judgment  at  law  for  the  purchase  money, 
equity  will  not  relieve  the  vendee,  if  the  heirs 
At  the  hearing  will  make  him  a  good  title ; 
McLaurin  v.  Parker,  2  0.  609- 


368.  Right  of  purchaser  to  recovf^r  pur- 
chase money  from  the  estate.  Where  the  sale 
is  void,  the  purchaser  will  be  regarded  as  a 
trustee  for  the  heirs  ;  and  so  will  a  sub-pnr- 
chaser  from  him.  And  upon  setting  aside 
the  sale,  at  the  instance  of  the  heirs,  the 
Chancerv  Court  will  decree  an  account  for 
rent  ana  for  improvements,  but  will  not 
charge  complainants  for  Improvements  be- 
yond the  amount  of  the  rents ;  and  it  will 
also  allow  to  the  purchaser  whatever  sum  has 
been  paid  to  the  administrator  as  purchase 
money,  and  which  the  purchaser  can.  show 
that  the  administrator  has  actually  applied  in 
payment  of  debts,  or  otherwise,  according  to 
law  ;  Williamson  v.  Williamson,  3  8.  &  M. 
715. 

368a.  Same.  Whenever  a  void  sale  has 
been  made  of  realty,  and  the  purchase  money 
has  been  applied  to  the  payment  of  valid 
debts  against  the  estate,  the  purchaser,  being 
ignorant  of  the  iiwalidity  oi  the  sale,  has  a 
right  as  against  the  heirs,  to  have  his  money 
refunded.  His  equity,  however,  grows  oat 
of  the  fact  that  his  money  has  been  applied 
to  the  exoneration  of  the  estate  by  the  pay- 
ment of  claims  which  are  a  legal  charge  on  it; 
and  he  must  show  the  application.  If  ihe 
estate  be  insolvent,  then  this  equity  exists 
against  the  creditors  ;  and  if  the  money  paid 
has  been  applied  to  the  discharge  of  debts 
which  were  a  lien-  on  the  land,  then  on  a  re- 
sale of  the  land,  the  purchaser  will  be  entitled 
as  to  its  proceeds,  to  stand  in  the  place  of 
the  creditors,  whose  debts  and  liens  have 
been  discharged,  and  to  be  first  satisfied  as 
such  creditors  would  have  been ;  Short  v. 
Porter,  44  M.  533. 

6.    Bale  under  Private  Act  of  the  Legislature. 

369.  Such  a  sale  is  valid.  A  sale  of  the 
realty  of  an  intestate  made  by  an  adminis- 
trator in  pursuance  of  a  power  granted  him 
by  a  private  act  of  the  Legislature, is  valid; 
WtUfamson  v.  Williamsmi  3  8.  &  M.  715. 

370.  Requisites  of  such  a  sale:  The  bond 
to  apply  proceeds.  But  the  terms  of  the  act 
must  be  strictly  complied  with,  or  the  sale 
will  be  void.  Where  the  act  required  the 
administrator,  before  he  made  the  sale,  to 
execute  a  bond  conditioned,  among  other 
things,  **to  invest  the  proceeds  of  the  sale  in 
other  property,"  and  the  bond  omitted  this 
condition,  it  was  held  the  sale  was  void,  not- 
withstanding a  condition  in  the  bond  "  to 
account  for  the  funds.*'  The  last  condition 
was  held  not  to  be  in  legal  effect  the  equiva- 
lent  of  the  one  omitted.  But  it  was  in- 
timated that  if  it  had  been  shown  that  the 
investment  had  been  made,  that  this  foil  com- 
pliance with  the   law  might  have  been   re- 

farded  as  a  substitute  for  the  omitted    con- 
ition  in  the  bond,  which  was  only  intended  to 
secure  this  performance  of  what  had  actually 
been  done;  lb. 
See  Probatb  Court,  51. 

6.    Batifioation  of  Illegal  Bale. 

371.  Ratification  by  reception  of  proceeds. 
If  the  heir,  thougli  a  femrne  covert,  recover 
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from  the  administrator  the  proceeds  of  a 
void  sale  made  by  him  of  the  realty  of  the 
anceBtor,  it  will  be  en  affirmance  of  the 
sale,  and  will  estop  her  from  denying  its 
Talidity ;  bat  the  reception  of  the  proceeds 
by  the  husband,  without  her  consent,  win 
not  have  that^efTect ;  and  especially  is  this 
so.  where  the  husband  is  the  purchaser,  and 
merely  gave  a  right  to  the  aaministrator  in 
satisfaction  of  the  debt  he  owed  for  the 
land;  Kempe  v,  Ptntard,  3  G.  324  (citing 
Lee  V.  Gardiner^  for  which  see  next  section). 

372.  Same.  An  administrator  was  sued 
by  a  creditor  on  his  bond,  for  not  applying 
the  proceeds  of  the  sale  of  land  to  tne  pay- 
ment of  his  debt,  and  he  attempted  to  de- 
fend by  showing  that  the  sale  was  void,  but 
it  appearing  that  he  had  paid  the  proceeds 
of  the  sale  to  the  heirs,  this  was  held  an  af- 
firmance of  the  sale  by  them,  and  therefore 
the  defence  set  up  was  bad  ;  Lee  v.  Gard- 
iner, 4  0.  5*J1.  This  principle  was  applied 
to  an  illegal  sale  of  slaves,  where  the  gsat- 
dian  of  the  infant  heirs  had  received  the 
proceeds  and  applied  them,  under  the  order 
of  the  Probate  Court,  to  their  benefit ;  Mc- 
Leod  V.  Johnson,  6  0.  374,  for  which  see 
Probate  Court,  234. 

7.  The  Warranty  in  tnoh  Bales. 

373.  AdmtnutrcUoT  not  hound  to  warrant 
the  title.  An  administrator  selling  land  under 
an  order  of  the  Probate  Court,  is  not  bound 
to  warrant  the  title ;  Campbell  v.  Brown,  6 
H.  106  ;  S.  C,  lb.  230. 

If  be  make  representations  in  relation  to 
the  title,  they  may  constitute  a  fraud,  but 
not  a  covenant.  And  if  there  be  neither 
fraud  nor  a  covenant  of  warranty,  the  pur- 
chaser is  bound  to  pay  the  purchase  money 
if  the  sale  be  regular,  though  the  title  be  bad. 
He  sells  the  title  of  the  decedent  as  it  exists. 
If  he  were  to  make  a  warranty,  it  would  prob- 
ably bind  himself  only;  Miller  v.  Boarman, 
13  S.  A  M.  100.  This  is  now  settled  as  to 
personalty  upon  reasoning  which  equally  ap- 
plies to  realty ;  see  ante.  346,  347. 

374.  Same:  Case  in  judgment.  An 
administrator  sold  a  town  lot  of  his  intestate, 
and  at  the  sale  it  was  proclaimed  by  a  surety 
of  the  intestate,  that  the  latter  had  not  paid 
for  the  lot,  and  that  he  as  surety  had  paid 
a  part  of  the  purchase  money,  and  that  he 
claimed  to  be  subrogated  to  ihe  rights  of  the 
vendor ;  and  the  administrator  stated  that  he 
did  not  think  the  claim  could  be  sustained. 
The  purchaser  afterwards  arranged  with  the 
surety,  by  giving  him  half  the  lot,  and  when 
sued  for  the  purchase  money  set  up  a  failure 
of  consideration,  and  a  set-off  for  the  amount 
so  arranged  :  Held,  that  he  could  do  neither  ; 
Mtllen  V.  Boarman,  13  S.  &  M.  100. 

S.  The  Lien  on  snch  Sales. 

375.  For  the  statute  giving  the  lien.  See 
ante,  349. 

376.  Taking  security  does  not  affect  the 
lien  :  Release  of  lien.  It  is  the  duty  of  an 
admioistrator  who  sells  land,  to  take  personal 
Becurixy  for  the  purchase  money,  and  his  per- 


formance of  this  duty  does  not  affect  the  lien 
given  bv  the  statute  on  the  land,  for  the  pay 
ment  of  the  purchase  money.  Each  security 
is  intended  to  be  cnmulative;  and  as  the 
lien  is  for  the  benefit  of  the  estate,  it  is 
doubtful  whether  the  administrator  gan  do 
anything  short  of  actual  reception  of  the  pur- 
chase money,  which  would  have  the  effect  to 
release  the  lien.  At  all  events,  he  will  i.ot  be 
held  to  have  released  it  by  constrHction  ; 
Hoggatt  v.  Wade,  10  S.  k  M.  143  (citing 
Elliott  V.  Connell,  for  whic^  see  ante,  349, 
and  Baines  v.  McGee,  ante,  345). 

377.  Same.  An  administrator  sold  land  to 
two,  and  made  them  a  joint  deed,  but  took 
from  each  his  own  separate  note,  with  security 
for  one-half  of  the  purchase  money :  Held, 
that  the  lien  on  the  whole  land  for  all  the 
purchase  money  was  not  thereby  affected ; 
Hoggatt  v.  Wade,  supra. 

378.  Renewal,  of  the  debt  and  taking  new 
security  does  not  release  the  litn.  JSee  ante, 
349. 

379.  Lien  exists  against  purchoMV  without 
notice.  The  statute  makes  property  sold  by 
an  administrator  or  executor  on  a  credit,  lia- 
ble for  the  purchase  money,  in  preference  to 
all  other  liens  or  claims,  whether  it  be  in  the 
hands  of  the  purchaser  or  of  an  assignee  from 
him,  or  of  a  purchaser  at  sheriff's  sale.  And 
it  makes  no  difference  whether  such  assignee 
or  sub-purchaser  has  notice  of  the  adminis- 
trator's lien  or  not.  No  record  or  registra- 
tion of  the  lien  is  necessary,  besides  the  record 
of  the  proceedings  ordering  the  sale,  made  in 
the  court  ordering  it.  And  the  liability  of 
the  property  exists  everywhere  throughout 
the  State,  as  well  as  in  the  county  in  which 
the  sale  was  made ;  Watker  v.  Fuqua,  2  C. 
C40 ;  S.  P..  Miller  v.  Helm,  2  S.  &  M.  687  ; 
for  which  see  ante,  349;  S.  P.,' Lambeth  v. 
Elder,  U},\.  SO. 

380.  The  adminihtrator's  deed,  when  notice 
of  the  lien.  Where  the  deed  of  an  adminis- 
trator on  its  face  shows  that  a  part  of  the 
purchase  money  was  to  be  paid  at  a  future 
day,  this  will  be  notice  to  a  sub  purchaser, 
buying  before  the  day  fixed  for  payment,  that 
the  land  is  subject  to  the  statutory  lien  for 
the  unpaid  purchase  money;  Huggatt  v.  Wade, 
10  S.  &  M.  143. 

9.  Irregular  Sale  nnder  Valid  Order. 

381.  Effect  of  irregularity  in  sale  on  its 
validity.  It  has  never  been  decided  in  this 
ytate  that  an  administrator's  vendee  would  be 
affected  by  any  mere  irregularity  of  the  ad- 
ministrator in  making  the  sale,  as  the  failure 
to  give  proper  notice,  where  he  was  acting 
under  a  valid  order  condemning  the  land  for 
sale.  Whether  such  irregularity  would  vitiate 
the  sale:  Quaere f  It  seems  it  would  not. 
But  if  this  objection  could  be  raised  at  all,  it 
seems  that  the  proper  time  to  do  it  would  be 
when  the  report  of  the  sale  comes  up  for  con- 
firmation in  the  Probate  Court;  Natchez  v. 
Minor,  10  S.  &  M.  246. 

It  seems  that  where  an  administrator  acts 
under  a  valid  decree  condemning  realty  for 
sale,  subsequent  irregularities  committeJ  by 
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him  in  making  tbe  sale  will,  in  analogy  to 
hlieriflTs  sales,  not  affect  a  bona  fide  pur- 
chaser. The  sale  in  such  case  would  be  un- 
der a  valid  power  derived  from  a  decree  of 
tbe  court,  and  if  the  power  be  deficiently 
executeil,  it  will  be  favored  in  law ;  Stevenson 
V  MrKean/8  Heirs,  12  S.  &  M.  9.  The  sale 
is  ^ood,  notwithstanding  irregularity  in  the 
iiolice;  Hanks  v.  NealA^  M.212.  As  to  de- 
feciive  notice  of  sale  of  slaves  and  other  per- 
sonalty, see  ante,  352,  352a. 
{See  Guardian  and  Ward,  58e. 

10.  MiicellaneoiiB. 

3R2.  Sale  not  final  till  confirmed,  A  sale 
of  land  under  order  of  the  Probate  Court  is 
not  final  till  confirmed  by  the  court ;  Smith 
V.  Denson,  2  S.  &  M  326. 

See  Probatr  Court,  55. 

383.  Decree  in  relation  to  notice  of  the  sale. 
Under  a  statute  which  requires  an  administra- 
tor's sale  of  land  to  be  advertised  for  three 
successive  weeks  in  a  newspaper,  and  for 
forty  days,  by  posting  notices  at  three  public 

f places  in  the  county,  a  decree  for  a  sale  of 
and.  which  directs  that  the  administrator 
shall  give  notice  by  publication  for  three 
weeks  in  a  newspaper,  and  says  nothing  about 
posting  notices,  but  does  not  say  that  the 
administrator  shall  sell  on  the  notice  pub- 
lished in  the  newspaper,  will  not  be  void.  It 
is  the  duty  of  the  administrator  to  give  the 
notice  required  by  the  statute,  independent 
of  any  decree  of  the  court;  and  the  order  in 
relation  to  the  notice,  though  unnecessary, 
was  consistent  with  and  not  contrary  to  the 
statute;  Harris  v.  Ranson,  2  C.  504. 

384.  Notice  under  the  statute.  H.  C.  577, 
art.  12,  {  1.  Under  the  statute,  notice  of  an 
executor's  application  to  sell  land,  is  not  re- 
quired t(»  be  published  in  two  newspapers,  un- 
less the  heirs  be  non-residents  ana  cannot  be 
served  personally  with  process;  Ih. 

385.  Ah  to  effect  of  lapse  of  time  in  applying 
presumptions  in  favor  of  sale,  see  r  robatk 
Court,  48,49. 

XXXI.  Misoellaneons. 

386.  No  privity  between  administrator  and 
hnr.  There  is  no  privity  between  the  admin- 
istrator and  heir;  and  hence,  a  judgment 
against  the  former  is  no  evidence  against  the 
latter,  if  he  were  no  party  to  the  suit;  Mc- 
Corry  v.  Nichols,  4  H.  31. 

387.  Limitation  of  actions  as  to  claim  of 
the  ndminidrator.  The  statute,  of  limitations 
will  not  run  against  a  claim  of  the  adminis- 
trator on  the  estate,  if  he  has  probated 
and  registered  it  within  proper  time ;  Sims  v. 
Sims,  1  G.  333. 

388.  Meaning  of  "  legal  representatives  " 
The  term  "  legal  representatives,"  is  generic, 
and  includes  several  species  (as  heirs,  execu- 
tors, administrators  in  chief,  and  de  bonis  non, 
and  with  the  will  annexed) ;  and  a  plaintiff 
claiming  to  be  a  legal  representative  of  a 
deceased  person,  must  set  rorth  in  his  decla- 
ration, the  exact  character  in  which  he  sues. 
Hence,  in  an  action  on  a  bond  payable  to  the 


"curator  of  D.,  or  his  legal  representatives,"  it 
will  be  improper  for  the  plaintiffs  to  describe 
themselves  "as  legal  representatives  of  K 
D.."  with  out  showing  whether  they  are  heirs, 
administrators,  &c. ;  Gushing  v.  Gibson,  \V. 
78. 

389.  Possession  of  husband  as  adminis- 
trator. Possession  by  the  husband  during 
coverture,  of  the  wife's  interest  in  an  estate, 
though  undivided,  is  a  suflBcient  possession 
to  entitle  him  to  it  by  the  common  law ;  Cable 
V.  Jfartin.  1  H.  5.58. 

390.  Surety  of  insolvent  administrator : 
His  right  to  enjoin  his  principal.  The  surety 
of  an  administrator  is  not  entitled  to  enjoin 
his  principal  from  collecting  a  judgment 
against  him  in  favor  of  the  administrator, 
upon  the  mere  ground  that  the  latter  is  in- 
solvent, without  any  charge  of  fraud  or  mis- 
application of  assets ;  Marsh  v.  Bennett,  6 
a.  215. 

391.  Action  against  individually.  An  ac- 
tion against  an  admiaistrator  individually, 
does  not  authorize  a  judgment  against  him  as 
administrator ;  and  it  will  be  error  in  such  a 
case  to  charge  the  iury,  by  stating  to  them 
rules  of  law  applicable  alone  to  his  liability 
as  administrator ;  Howard  v.  Cousins,  7  li. 
114. 

392.  Forthcoming  bond  given  to  adminis- 
trator. When  the  plaintiff  dies  after  the 
issuance  o(  an  execution,  the  forthcoming 
bond  should  be  payable  to  the  administrator, 
and  it  is  his  duty  to  see  that  the  sheriff  takes 
a  proper  bond  ;  Smith  v.  Montgomery,  1 1  S. 
&M.  284. 

393.  Waiver  by  heirs  of  illegal  acts  of  ad- 
ministrator. The  distributees  may  waive 
illegal  acts  of  the  administrator,  and  ratify 
them.  A  submission  by  them  of  the  accounts 
of  the  administrator  to  arbitration,  is  a 
waiver  of  all  illegality  in  them,  to  the  extent 
that  they  are  sustained  by  the  award  ;  Fort 
V.  Battle.  V^S.&M.  13,3. 

394.  Proof  of  loss  of  afisets  by  fire  :  Case 
in  judgment.  The  Probate  Court  allowed 
an  adininistrator  ••  $2000  for  losses  by  fire, 
and  off-sets  to  the  debts  reported  good."  The 
evidence  in  support  of  the  allowance  showed 
that  the  estate  papers  were  burned  ;  **  that 
some  money  was  burned,  but  not  much."  The 
claims  reported  as  due  the  estate,  in  the  in- 
ventory, amounted  to  $60(>0.  'I  here  was  no 
proof  of  anv  set-off  allowed :  Held,  that  the 
evidence  did!  not  justify  the  allowance;  Banks 
V.  Machen,  40  M.  256. 

395.  Removal  of  administrator  to  another 
county.  Under  the  statute  (H.  C.  677.  {2), 
if  an  administrator  remove  himself  or  the 
property  of  the  estate  to  another  county,  he 
may  get  new  letters  in  that  county,  aud  pro- 
ceed to  a  final  settlement  in  the  court  first 
granting  the  letters ;  WcUJcins  v.  Adams,  3 
G.  333. 

396.  Debts  due  in  two  States:  Devise  of 
property  in  each.  Where  a  testator  owning 
property  in  two  States,  devised  the  property 
in  one  State  to  one,  and  that  in  the  other  to 
a  different  devisee,  the  debts  due  in  each 
State,  should  be  paid  out  of  the  property 
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situated  in  that  State ;  Brandon  v.  Hoggatt, 
3G.  335  . 

397.  Estoppel  to  deny  that  one  ts  admims- 
trator.  A  person  who  submits  himself  to 
the  jurisdiction  of  Ihe  courts,  as  administra- 
tor of  a  deceased  person,  of  whose  estate  he 
is  the  beneficial  owner,  and  in  his  character 
as  administrator,  conducts  a  protracted  litiga- 
tion, cannot,  after  the  litigation  has  ended 
adversely  to  his  interests,  impeach  the  validity 
of  the  judgment  against  him.  upon  the 
ground  that  he  was  not  in  fact  administrator, 
and  that  he  was  acting  without  authority ; 
Htnderson  v.  Winchester,  2  G.  290. 

398.  Letters  durante  mtnorttate.  If  the 
next  of  kin  and  widow  be  minors,  the  court 
may  appoint  a  stranger  (over  a  creditor),  ad- 
ministrator durante  Tninoritate ;  Pitcher  v. 
ArnuU,  5  H.  288. 

399.  Adminisfrator  may  he  sued  at  any 
time.  An  administrator  may  be  sued  at  any 
time  at  law,  upon  a  claim  against  the  estate, 
until  after  a  declaration  of  insolvency  ;  Saun- 
ders V.  Douglass,  3  S.  &  M.  454. 

400.  Lda2)ilHy  of  legatees  to  refund.  As 
between  legatees,  if  one  has  been  paid  in  full, 
and  there  is  a  deficiency  of  assets  to  pay  the 
other,  occasioned  alone  by  the  devastai^it  of 
the  executor,  the  former  will  not  be  com- 
pelled to  refund;  but  he  would  be  compelled 
to  refund,  to  pay  an  unpaid  creditor  ;  Evans 
V.  Fisher,  40  M.  ^43. 

For  refunding  bond,  see  Drscent  and  Dis- 
tribution, 42,  et  seq. 

^xentfi  ^rofiertg  from  ^xtcittioti. 

1.  What  property  is  exempt :  Plow-horse, 
Under  the  statute  which  allows  to  each  bead 
of  a  family  a  plow-horse,  it  is  suflScient,  to 
bring  a  horse  within  this  description,  to 
show  that  he  is  the  only  horse  owned  by 
the  debtor  at  the  time  of  the  levy  and  sale, 
and  that  the  horse  was  adapted  to  the  busi- 
ness of  plowing,  and  that  the  debtor  was  en- 
gaofed  in  raising  a  crop,  which  required  the 
use  of  a  plow-horse,  though  there  be  no  posi- 
tive evidence  to  show  that  the  horse  was 
used  as  such ;  Maltheios  v.  Redwine,  3  C  99. 

2.  Same:  D<-ntal  instramtTits,  Dentistry 
is  not  a  *•  trade,"  nor  is  a  dentist  a  mechanic ; 
and  hence,  instruments  used  by  a  dentist,  in 
the  practice  of  his  calling,  are  not  exempt  by 
law  from  execution,  under  the  denomination 
of  "  tools  of  a  mechanic  necessary  for  carry- 
ing on  his  trade ; "  Whitcomh  v.  Reid,  2  G. 
567.  Bui  under  the  Act  of  1857,  Rev.  Code, 
529,  art.  280,  the  instruments  of  surgeons 
and  dentists,  to  the  value  of  $250,  are  ex- 
empt from  sale  under  execution. 

3.  Same:  Leasehold  land.  The  term 
**  lands/^  as  used  in  the  statute,  exempting 
the  houiestead  of  the  debtor  from  sale  under 
execution,  embraces  leasehold  hinds,  as  well 
as  an  estate  for  life,  and  any  greater  estate  of 
freehold ;  Johnson  v,  Richardson.  4  CJ.  462. 

4.  Who  entitled  to  benr-fit  of  homestead 
exemption.  If  a  judgment  debtor,  being  a 
free  while  citizen  of  the  State,  becomes  a 
hooBehvlder,  and  head    of   a    family    after 


the  rendition  of  a  judgment  against  him,  and 
before  a  sale,  he  will  be  entitled  to  hold  ex- 
empt from  sale,  under  a  levy  made  to  enforce 
the  judgment,  the  quarter  section  of  land  ex- 
empted as  a  homestead  bv  art.  281.  p.  .o29, 
of  Rev.  Code  of  1857 ;  Trotter  v.  Dobhs.  9 
G.  198.  By  the  Act  of  1870,  if  the  lien  of  a 
judgment  once  attaches  to  property,  no  sub-  * 
sequent  change  in  the  character  and  condi- 
tion of  the  debtor  will  exempt  it. 

5.  Nature  and  extent  of  the  privilege  of  ex- 
emption :  Realty :  Jus  dtspofiendi  of  debtor. 
The  land  exempted  by  art.  281.  p.  529.  of 
the  Code  of  1857,  from  sale  under  execution, 
is  a  personal  privilege  extended  to  the  debtor 
on  condition  of  occupation,  and  it  becomes 
liable  to  sale  under  a  judgment  against  him, 
as  soon  as  he  shall  abandon  the  use  and  occn- 
pation  of  it,  in  pursuance  of  a  sale  of  it  made 
by  him  to  a  third  party ;  Whitworth  v.  Lyons, 
10  G.  467.  But  this  is  changed  by  the  statute 
of  1870,  which  gives  him  the  power  to  sell 
and  invest  the  proceeds  in  another  home- 
stead. 

6.  Same:  Personalty.  But  the  rule,  under 
the  statute  of  1857,  in  reference  to  person- 
alty exempt  from  execution,  is  difiercnt.  As 
to  that,  the  exemption  is  not  simply  a  mere 
privilege,  but  it  is  a  right  to  hold,  or  dispose 
of  it  in  any  way,  exempt  from  liability  for  his 
debts,  that  he  may  see  proper;  and  hence, 
an  insolvent  debtor  may  give  away  his  per- 
sonalty exempt  from  execution,  and  vest  a 
good  title  in  the  donee,  which  will  continue 
good,  even  after  the  debtor  shall  cease  to  l>e 
a  citizen,  whereby  he  loses  the  character 
which  gives  him  the  right  to  this  exemption. 
And  he  niav  give  it  to  his  wife  with  the  same 
riffhts;  Smith  v.  AUen,  10  G.  469;  S.  P., 
Moseley  v.  Anderson,  40  M.  49. 

7.  Against  what  debts.  The  Exemption 
Act  of  1841,  by  its  express  tenns  applies  to  no 
debt  contracted  before  its  passage;  but 
where  the  original  judgment  was  rendered 
before  its  passage,  and  a  forthcoming  bond, 
in  satisfaction  of  it,  was  executed  afterwards, 
the  bond  will  not  be  considered  as  a  new 
contract  made  after  its  passage,  but  as  mere 
process  to  enforce  the  original  judgment ; 
and  the  exemption  will  not  be  allowed  as  to 
it;  Smith  v.  Brown,  6  C.  810.  Under  the 
Act  of  1852  (Session  Laws,  ch.  66),  the 
widow  of  a  deceased  debtor  is  entitled  to  his 
exempt  property,  as  well  against  debts  created 
before  tne  act  passed  as  afterwards ;  Mor- 
rison V.  McDamel,  1  G.  213. 

8.  Power  of  Legislature  to  exempt  as  to 
past  debts.  That  the  Statute  of  1865,  makini^ 
additional  exemptions  as  to  past  debts,  is 
constitutional;  See  Constitutional  Law,  81 

8a.  Policy  of  exemption  laws :  Fraud  of 
debtor.  The  statute  allowing  exemptions  is 
founded  upon  a  policy,  that  has  no  reference 
to  the  conduct  or  character  of  the  debtor 
claiming  the  benefit  of  it;  and  this  privilege 
is  granted  without  reference  to  the  merit  or 
demerit  of  the  debtor.  It  subserves  a  public 
interest  in  preventing  a  citizen  from  being 
deprived  of  the  means  of  earning  a  subsis 
tence  for  himself  and  family ;  and  in  saving 
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families  from  pauperism,  and  securing  to 
t  lem  reasonable  shelter  and  comforts,  not- 
withstanding the  follies,  vices  and  crimes  of 
their  head.  The  statute  allows  as  an  exemp- 
tion, one  slave  to  be  selected  by  the  debtor; 
and  he  may,  whether  solvent  or  insolvent, 
claim  this  exemption,  notwithstanding  he  may 
own  other  slaves  placed  beyond  the  reach  of 
his  creditors,  or  may  have  fraudulently  dis- 
posed of  them  to  defeat  bis  creditors ;  Mose- 
ley  V.  Anderson,  40  M.  49. 

9.  Remidy  of  debtor  for  illegal  seizure  of 
exempt  property.  Where  exempt  personalty 
is  levied  on,  the  debtor  is  not  confined  to  the 
remedy  of  trespass,  or  case  prescribed  by  the 
statute,  but  may  bring  replevin  under  the 
general  statute  allowing  all  parties  illegally 
deprived  of  the  possession  of  property,  to 
bring  replevin  for  its  specific  recovery ;  but 
in  such  action  he  cannot  recover  the  preitum 
affedionis,  but  only  the  actual  value.  And 
the  judgment  against  the  debtor  is  competent 
evidence  for  the  defendant,  and  the  record 
will  not  be  excluded,  because  it  embraces 
unnecessary  proceedings  by  garnishment  to 
enforce  the  judgment;  lb, 

10.  What  becomes  of  the  exemption  after 
debtor* s  death :  Widow* s  right.  Under  the 
-Act  of  1852  (Session  Laws,  ch.  66),  the  in- 
terest and  right  of  the  widow  in  the  property, 
real  and  personal,  of  her  deceased  husband, 
exempt  by  law  from  execution,  cease  and  de- 
termine upon  her  second  marriage;  and  if 
then  there  be  no  children  of  the  deceased 
debtor,  the  property  reverts  to  the  estate, 
and  becomes  again  liable  to  the  payment  of 
the  deceased's  debts ;  Carpenter  v.  Brownlee^ 
9  C3.  200.  But  her  right  to  it  is  not  forfeited 
bv  her  removal  from  the  State ;  Broum  v. 
Broivn,  4  G.  39. 

11.  Same:  Children's  right  tinder  Act  qf 
]R.i2.  If  there  be  no  widow,  the  children  of 
the  deceased  debtor  are  entitled  to  his  ex- 
empt property ;  Wliitcomb  v.  Reid,  2  G.  567. 

12.  Same:  Widow's  right.  Under  the  Acts 
of  1839  and  1846  (H.  0.  680),  the  widow  is 
entitled  in  all  cases  to  the  personal  property 
of  her  deceased  husband  exempt  by  law  from 
execution  whether  the  estate  be  solvent  or 
insolvent;  and  she  is  entitled  to  it,  in  addition 
to  her  distributive  share,  and  not  as  a  part 
of  it ;  Lotvry  v.  Herbert,  3  C.  101.  The  same 
is  the  rule  under  the  Act  of  1857 ;  Whitley  v. 
Stephenson,  9  U.  113;  Mason  v.  O'Brien,  42 
M .  420.  But  she  is  not  entitled  to  the  realty ; 
Williams  Y,  Hale,  12  8.  &  M.  562.  Under 
the  Act  of  1852,  it  vested  in  the  wife.  Bee 
ante,  10. 

And  her  right  to  it  is  not  affected  by  the 
fact  that  she  owns  a  separate  estate  equal  to 
her  distributive  share  in  the  husband's  estate; 
Coleman  v.  Brooke^  8  0.  71.  And  so  under 
the  Acts  of  1857  and  1860;  WaJly  v.  Wally, 
41  M.  657 ;  Hardin  v.  Osborne.  43  M.  532. 
And  by  Act  of  1860,  the  children  participated 
with  her  in  it;  Jb. 

13.  Same:  Leasehold  propeiiy.  A  lease- 
hold interest,  or  a  term  for  years  in  land,  is 
personal  property,  and  upon  ihe  death  of  the 


tenant  (it  being  his  homestead,  and  not  ex- 
ceeding S1500  in  value)  goes  to  the  widow, 
like  other  personalty  exempt  (see  H.  C.  680); 
Smith  V.  EsteU,  527. 

13a.  Right  under  Act  of  1865.  By  the  Act 
of  1865  (Session  Laws.  p.  138.  J  3),  the  widow 
is  made  tenant  for  life  or  widowhood  of  all 
her  husband's  exempt  property;  not,  how- 
ever, for  her  exclusive  use  and  benefit,  but 
**  for  the  use  and  benefit  of  herself  and  chil- 
dren." Under  this  act  the  benefit  and  use 
are  joint  and  common  to  the  widow  and  chil- 
dren so  long  as  she  continues  a  widow ;  but 
on  her  death  or  marriage  it  goes  to  her  hus- 
band's heirs.  And  where  the  property  has 
been  converted  into  money,  the  widow  is  en- 
titled only  to  a  child's  part  during  life  or 
widowhood,  and  is  compellable  to  give  secu- 
rity to  have  it  forthcoming  at  the  termination 
of  her  interest;  Hardin  v.  Osborne,  43  M. 
532. 

14.,  Same:  Right  of  h^uhand  to  dispose  of 
exempt  property  by  will.  Under  the  statutes, 
as  they  existed  in  1856.  the  widow,  on  th<i 
death  of  her  husband,  took  his  exempt  prop- 
erty by  descent;  and  hence,  this  property 
was  like  his  other  estate,  subject  to  be  dis- 
posed of  by  the  husband's  will ;  and  in  such 
case  she  is  not  entitled  to  that  property,  un- 
less Fhe  rpuounce  the  will,  as  in  other  cases; 
Tamer  v.  Turner.  1  G.  428.  And  if  she  re- 
nounce the  will,  she  will  not  be  entitled  to 
that  specific  property,  if  it  be  bequeathed  or 
devised  to  others;  Nash  v.  Young.  2  G.  134. 
Whether  this  is  the  rule  under  the  Act  of 
1857 ;  Quoere  ?  Since  it  is  held  under  that 
act  that  the  exempt  personalty,  on  the  hus- 
band's death,  goes  directly  to  the  widow,  and 
is  not  subject  to  administration ;  Whitley  v. 
Stephnson,  9  G.  115;  Holliday  s,  Holland, 
41  M.  .528. 

15.  Remedy  of  widow :  Failure  of  apprai- 
sers to  set  apart  exempt  personalty.  Notwith- 
standing the  exempt  personalty  goes  to  the 
widow  upon  the  death  of  her  husband,  and  is 
not  liable  to  administration,  yet  it  is  her  duty 
to  see  that  the  appraisers  set  it  apart  to  her, 
and  if  they  fail  to  do  so  and  she  allow  the  report 
to  be  confirmed,  in  which  is  appraised,  as  a 
part  of  the  estate,  the  exempt  personalty, 
this  is  conclusive  on  all  parties,  until  reversed 
or  set  aside  according  to  law ;  and  if  it  be  not 
set  aside,  the  administrator  may  sell  the  ex- 
empt property,  without  being  liable  individu- 
ally to  the  widow  for  if;  Holliday  v.  BoUandf 
41  M.  528. 

16.  Same.  A  proceeding  in  the  Probate 
Court,  by  a  widow,  to  procure  her  interest  in 
the  personalty  of  her  deceased  husband, 
which  is  by  law  exempt  from  execution,  if 
the  administrator  be  dead,  ought  to  be  afiraiDst 
the  administrator  de  bonis  nan,  and  Dot 
against  the  representative  of  the  deceased  ad- 
ministrator, for  the  latter  is  not  under  any 
responsibility  to  her  for  having  sold  as  assets 
of  the  estate  the  exempt  property,  when  the 
appraisers  had  failed  to  set  it  aside  to  h'-r* 
but  had  embraced  it  in  the  appraisement :  Ib^ 

See  Executor  akd  Administrator,  229. 
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See  Domicile,  6, 7. 

See  Etidence,  336  to  340. 

federal  ^onri§. 

See  CoNOTiTUTioNAL  Law,  115,  e/  seq. 
1.  Jurisdiction  of:   Removed  of  causes  to. 
Under  the  Judiciary  Act  of  1789,  the  Circuit 
Courts  of  the  United  States  have  no  jurisdic- 
tion of  a  cause,  unless  one  of  the  parties  re- 
Bide  in  the  district  in  which  the  court  is  held. 
Hence,  a  suit  in  such  court  must  either  be 
brought  in  the  district  in  which  the  defend- 
ant resides,  or  if  he  be  «  citizen  of  another 
State,  and  be  found  in  the  district  in  which 
the  plaintiff  resides,  he  may  be  sued  there. 
But  if  there  be  several  necessary   defend- 
ants, residing  in  different  districts,  suit  can 
not  be  brought  in  the  Federal  Court  at  all. 
Under  the  Act  of  1839,  the  plaintiff  was  au- 
thorized, in  case  of  the  residence  of  necessary 
defendants  in  different  districts,  to  bring  suit 
agftinst  all  in  a  district  in  which  one  of  the 
defendants  resided,  and  if  the  non-resident 
defendants  voluntarily  appeared  and  submit- 
ted to  the  jurisdiction  of  the  court,  they 
thereby  became  properly  parties,  and  if  they 
would  not,  the  plaintiff  might  elect  to  pro- 
ceed to  judgment  against  the  resident  parties. 
Under  the  Judiciary  Act  of  1789,  the  de- 
fendants in  a  suit  in  a  State  court,  who  are 
non-residents  of  the  district  or  aliens,  may 
cause  the  suit  to  be  transferred  to  the  United 
States  Circuit  Court  for  the  district  in  which 
the  State  court,  in  which  the  suit  was  insti- 
tuted,  is   held.      This,   ho  wever,  is  a  right 
secured  to  the  defendants,  and  all  of  them 
must  join  in  the  petition  for  the  removal,  and 
the  suit  in  the  State  court  must  be  such  that 
the -United  States  Court,  to  which  it  is  pro- 
posed to  transfer  it,  would  have  jurisdiction 
over  all  the  parties ;  for  the  Act  of  1839, 
above  quoted,  refers  only  to  cases  originally 
instituted  in  the  United  States  Court.  Hence, 
a  non-resident  alien  defendant,  where  there 
are  several  other  defendants,  has  no  right  to 
cause  a  transfer  of  a  case  from  a  State  court 
to  the  United  Statee  Court,  if  there  be  one  or 
more  defendants  over  whom  the  United  States 
Court  would  not  have  jurisdiction  unless  by 
his  or  their  voluntary  appearance  or  consent. 
The  plaintiff  having  elected  a  State  court 
Laving  jurisdiction  of  all  the  defendants,  can- 
not be  forced  into  a  Uilited  States  court  by  a 
part  of  the  defendants,  and  thereby  lose  his 
right  to  proceed  against  the  others  ;  Dennis- 
ton  V.  Potts,  11  S.  &  M.  36. 

2.  Same.  But  if  the  party  in  the  State 
court  over  whom  the  United  States  Court 
would  have  no  jurisdiction,  be  a  mere  nomi- 
nal party,  his  refusal  to  join  in  the  petition 
for  a  transfer,  would  be  no  objection  to  the 
removal  of  the  suit.  A  married  woman  who 
has  joined  in  a  mortgage  to  release  her  dower, 
is  not,  however,  a  mere  nominal  party  to  a 
bill    to  foreclose,  and  her  refusal  to  join  in 


the  petition  would  prevent  a  removal  of  the 
cause;  Ih, 

3.  Right  ofnon-resident  to  compd  removal  : 
Remedy.  A  non-resident  sued  in  a  State  court 
for  a  sum  exceeding  8500,  is  entitled  under  the 
Act  of  Congress,  upon  compliance  with  the 
terms  thereof,  to  have  the  cause  transferred 
from  the  State  court  to  the  next  term  of  the 
United  States  Circuit  Court  to  be  held  for  the 
district  in  which  the  State  court  is  held  ;  and 
if  an  application  be  made  for  such  transfer,  it 
will  be  error  to  refuse  it,  and  the  applicant 
need  not  apply  for  a  mandamus  to  enforce  it, 
but  may  have  a  writ  of  error  to  the  Wigh 
Court ;  Hill  V.  Henderson,  6  S.  &  M.  351.  But 
if  on  remanding  the  cause  to  the  court  below, 
the  applicant  neglect  to  give  the  bond  as 
required  by  the  act  of  Congress,  the  State 
court  will  still  have  jurisdiction  to  go  on  and 
try  the  case  ;  S.  C,  13  S.  &  M^  688. 

4.  Non-resident  executor  entitled  to  remove. 
And  a  non-resident  executor  of  a  person  who 
died  domiciled  in  this  State,  is  entitled  upon 
being  sued  here,  in  a  State  court  to  have  the 
cause  removed ;  fb. 

5.  To  what  terms  the  transfer  must  he 
made.  If  the  term  of  the  Circuit  Court  of 
the  United  States,  and  the  term  of  the  State 
court  in  which  the  application  for  a  transfer 
is  made,  commence  on  the  same  day,  the  trans- 
fer must  be  made  to  the  term  of  the  United 
States  court,  next  succeeding  the  term  in  ses- 
sion when  the  transfer  is  ordered ;  1  h. 

6.  Judgments  in  Federal  court  have  no 
extra-territorial  effect.  J  udgments  in  the  Fed- 
eral court  have  no  more  extra-territorial 
effect,  beyond  the  limits  of  the  State  in  which 
they  are  rendered,  than  judgments  in  the 
State  courts,  and  they  must  therefore,  when 
made  the  basis  of  an  action  in  a  State  court 
outside  of  the  State  in  which  they  were  ren- 
dered, be  authenticated  in  the  same  manner 
as  judgments  of  State  courts  are  required  to 
be  authenticated  by  the  Act  of  Congress ; 
Dorsey  Y.  Maury,  10  S.  &  M.  298. 

7.  Lien  of  judgments  in  Federal  courts. 
The  lieu  of  judgments  rendered  in  the  Federal 
courts  is  derived  entirely  from  the  law  of  the 
State  in  which  they  are  rendered.  This  lien 
must  therefore  be  regulated  by  any  change  in 
the  State  law  upon  the  subject.  Legislative 
acts  of  the  States  on  the  subject  of  liens  of 
judgments  are  rules  of  property,  and  there- 
fore binding  on  the  Federal  courts ;  Tarpley 
▼.  Hamer,  9  S.  &  M.  310. 

8.  Same:  Application,  The  act  of  the 
Legislature  of  this  State,  passed  in  1841, 
which  took  away  the  liens  of  judgment  there- 
tofore rendered,  unless  an  abstract  was  filed 
in  the  circuit  clerk's  office  of  the  county  in 
which  the  defendant's  property  was  situated, 
by  1st  July  of  that  year,  is  a  rule  of  property 
and  applies  to  judgments  rendered  in  the 
Federal  courts,  held  in  the  State.  Hence, 
property  sold  under  a  judgment  rendered  in 
a  Federal  court  prior  to  1st  July,  1841,  an 
abstract  of  which  had  never  been  filed  in  the 
county,  would  still  be  liable  to  be  sold  under 
a  junior  judgment  rendered  in  a  court  of  this 
State,  which  by  our  law  was  a  lien  on  it  at. 
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the  time  of  the  levy  under  the  execution  from 
the  United  States  court.  And  it  makes  no 
difference  in  this  respect,  that  the  plaintiff  in 
the  judgment  in  the  State  court  nad  nQtice 
at  the  time  of  the  rendition  of  his  judgment, 
of  the  fact  that  a  prior  judgment  had  been 
rendered  in  the  Federal  Court  against  the 
same  defendant.  For  notice  of  a  judgment 
which  has  no  lien,  amounts  to  nothing  in  ere* 
ating  one  for  it ;  lb. 

9.  Federal  jv^gment  as  a  foundation  for 
a  creditors  bill.  A  court  of  equity  of  this 
State  will  entertain  a  bill  to  annul  a  fraudu- 
lent conveyance  of  property,  where  the  credi- 
tor's debt  has  been  reduced  to  judgment  in  a 
Federal  court,  held  in  this  State;  Bullitt, 
Miller  Sf  Co.  v.  Tai/lor.  5  G.  708. 

10.  Liens  of  Fedf^ral  judgments  barred  by 
State  statute  of  limitations.  The  liens  of 
judgments  rendered  by  the  Federal  courts  in 
this  State,  are  subject  to  the  operations  of  the 
statute  of  limitations  enacted  by  the  Legisla^ 
ture  of  this  State,  and  will  be  extinguished  by 
the  lapse  of  time  therein  prescribed ;  Abbey 
V.  Commercial  Bank  of  New  Orleans,  5  G. 
671. 

See  Common  Carrier,  3,  16, 17,  18. 

1.  General  rule  and  exceptions.  Whatever 
is  fi.xed  to  the  land  is  thereby  made  a  part  of 
the  realty  to  which  it  adheres,  and  becomes 
a  parcel  of  the  freehold,  and  partakes  of  all 
its  incidents  and  properties.  To  this  general 
rule,  there  are  many  exceptions  and  qualifica- 
tions. The  greatest  relaxation  of  it  is  in 
favor  of  the  tenant,  who  has  erected  improve- 
ments on  the  land  durini?  his  tenancy,  and  in 
favor  of  the  tenant  for  life,  as  against  the  re- 
mainderman. And  the  rule  is  applied  with 
its  strictest  rigor  betwt?en  the  heir  and  exe- 
cutor, and  between  vendor  and  vendee ;  Still- 
man  V.  Hamer,  7  H.  421 ;  S.  P.,  Ttrry  v. 
Robins,  5  S.  &  M.  291 ;  Richardson  v.  Bor- 
den, 42  M.  71 ;  Weatfutrsby  v.  Sleeper,  42  M. 
732.    See  post,  6,  7. 

2.  Buildings  erected  by  license  and  by  in- 
truder. Buildings  erected  by  an  intruder  be- 
come a  part  of  the  freehold;  but  buildings 
erected  by  the  parol  license  of  the  owner  may 
be  removed.  In  this  case  a  dwelling  house 
was  erected  by  one  who  purchased  a  lot  from 
one  who  was  only  a  half  owner;  on  partition, 
the  lot  fell  to  the  other  tenant,  who  instituted 
proceedings  for  its  recovery,  pending  which 
the  builder  removed  the  dwelling,  and  it  was 
held  that  he  was  liable  in  trover  for  the 
house;  Stillman  v.  Hamer,  7  H  421. 

4.  A  still.  It  seems  that  a  still  in  a  still- 
house  and  attached  to  it,  is  personal  prop- 
erty, and  that  it  is  not  necessary  that  the 
relation  of  landlord  and  tenant  should  exist 
to  warrant  its  being  so  considered  and  treated, 
and  to  authorize  its  removal  by  the  person 
placing  it  there ;  Terry  v.  Robins,  5  S.  & 
if.  291. 

5.  Dwelling  hoi^se :  Vendor  and  vendee,  A 


dwelling  house  erected  on  land  by  a  vendee 
who  has  only  a  bond  for  title,  is  annexed  to 
the  soil,  and  upon  a  rescission  of  the  contract, 
occasioned  by  his  failure  to  comply  with  it. 
goes  to  the  vendor  as  part  of  the  soil,  being 
annexed  to  it.  The  general  rule,  that  what- 
ever  is  annexed  to  the  soil  becomes  a  part  of 
it,  is  applied  with  all  its  rigor  in  such  a  case. 
And  in  this  case,  a  bill  filed  by  a  mechanic  to 
enforce  his  lien  on  a  building  erected  by  him 
for  the  vendee  was  dismissed.  The  court, 
holding  on  the  above  orrounds  that  the  vendor 
was  entitled  to  it ;  English  v.  Foote,  8  S.  & 
M.  444. 

6.  Rule  for  determining  what  is  a  fixture. 
In  determining  whether  a  chattel  is  so  an- 
nexed to  the  freehold  as  to  become  a  fixture, 
reference  must  be  had  to  the  nature  of  the 
chattel,  the  position  of  the  party  placing  it 
there,  the  injury  that  would  result  from  its 
removal,  and  the  object  of  the  party  in  plac- 
ing it  there  with  reference  to  trade,  agricul- 
ture, or  ornament;  Richardscni  v.  Borden,  4 
S.  &  M.  71. 

7.  Same.  Whether  a  chattel  attached  to 
the  freehold  is  personal  property  or  a  fixture, 
in  the  absence  of  established  usage  or  a 
special  contract,  must  be  determined  by  tak- 
ing into  consideration  its  nature,  mode  of  at- 
tachment, purpose  for  which  used,  the  rela- 
tion of  the  party  making  the  annexation,  and 
other  attenaing  circumstances,  indicating  an 
intention  to  make  it  a  temporary  attachment 
or  a  permanent  accession  to  the  realty;  this 
latter  intention  must  affirmatively  and  plainly 
appear  before  the  legal  quality  of  the  chattel 
will  be  changed.  In  some  instances  the 
intention  to  make  the  article  a  fixture, 
may  clearly  appear  from  the  mode  of  the 
atiachment  alone,  as  where  the  property 
cannot  be  removed,  without  serious  injury  to 
the  realty  by  the  act  of  severance.  But 
where  the  attachment  is  but  slight,  and  does 
not  enter  into  the  physical  structure  of  the 
realty,  the  intention  to  annex  must  be  gath- 
ered from  the  nature  of  the  article  and  other 
attending  circumstances.  An  article  may 
also  be  a  fixture  or  not  by  established  usage, 
and  so  bv  special  agreement  between  the  par- 
ties ;    Weathersby  v.  Sleeper,  42  M.  732. 

8.  Gin-stands.  Vendor  sold  a  cotton  plan- 
tation on  which  there  was,  only  one  gin-stand, 
which  was  attached  to  the  gin-house  in  the 
manner  that  gin-stands,  when  ready  for  use, 
are  usually  attached;  there  was  no  other  gin- 
stand  on  the  place  :  Held,  that  the  gin-stand 
went  to  the  vendee  as  a  part  of  the  realty ; 
Riihardsm  v.  Byrden,  42  M.  71. 

9.  Steam  engine  and  miU.  The  owner  of 
a  steam  eni^ine  and  boiler,  and  saw  and  grist 
mill,  loaned  it  to  W.,  who  was  to  remove  it 
and  put  it  up  on  land  of  W.  &  S.,  who  were 
to  run  it  for  an  indefinite  period,  in  payment 
for  repairs  they  were  to  make.  The  removal 
was  made,  and  the  annexation  to  the  land 
was  as  follows :  The  boilers  were  incased  in 
biHck,  and  there  were  two  posts  at  each  end 
of  the  boilers  which  were  joined  by  cross- 
beams, through  which  run  iron  bolts,  extend- 
ing to  the  boilers,  and  aided  in  supporting 
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them.  The  engine  was  bolted  down  to  heavy 
timbers,  which  were  firmly  inserted  in  the 
earth,  and  there  were  pipes  leading  from  the 
engine  to  a  pond,  and  also  to  a  well.  AH  parts 
were  connected  together,  as  usual  in  cases  of 
steam  mills.  All  the  property  could  be  re- 
moved without  material  injury  to  the  free- 
hold. The  owner,  after  removal,  sold  the 
property  to  plaintiff.  S.  refused  to  deliver 
It  up,  claiming  a  lien  on  it  for  the  money  ex- 
pended in  repairs :  Heldj  that  the  property 
was  not  a  fixture,  and  that  replevin  would  lie 
for  its  recovery ;  WecUhersbi/  v.  Sleeper^  42  M. 
732. 

10.  Rule :  AgricvlturaX  improvements.  At 
common  law,  the  rule  is,  that  whatever  is  an- 
nexed to  the  freehold  becomes  a  part, of  it, 
and  cannot  be  removed  except  by  the  owner 
of  the  inheritance.  But  there  are  exceptions 
to  this  rule,  in  favor  of  traders  and  manufac- 
turers, and  in  favor  of  tenant  against  land- 
lord. In  Englund,  there  seems  to  be  no  re- 
laxation of  the  rule  in  favor  of  erections  for 
agricultaral  purposes,  though  such  relaxation 
is  recog-nizea  in  the  United  States ;  Perkins 
V.  ^wanA:.  43  M.  349. 

11.  Same :  Case  in  judgment.  S.  leased 
from  H.  a  plantation,  for  the  year  1866,  and 
during  that  year  a  verbal  sale  of  the  laud  was 
ipade  to  S.,  on  certain  conditions.  In  Decem- 
ber, 1866,  this  verbal  contract  was  reduced 
to  writing,  and  it  was  agreed  that  if  a  certain 
payment  was  not  made  by  the  first  of  Janu- 
ary, 1867,  H.  dhould  have  the  privilege  of 
taking  and  selling  any  property  of  S.,  on  the 
place  when  the  contract  was  made,  or  which 
ne  might  put  on  it  afterwards.  In  1866,  and 
after  the  verbal  contract  of  sale  was  made, 
but  whether  before  or  after  it  was  reduced  to 
writing  does  not  appear,  S.  having  bought  a 
steam  saw  mill  from  P.,  erected  the  same  on 
the  land,  with  a  view  of  sawing  timber  grow- 
ing on  the  land,  for  market.  After  he  had 
so  erected  the  mill,  and  after  default  made 
in  the  payment  for  the  land,  due  January  1st, 
1867,  S.  mortgaged  the  mill  to  P.,  and  the 
contest  was  between  H.  and  P.  as  to  priority 
of  payment  out  of  the  mill :  Held,  that  under 
these  circumstances,  the  mill  was  a  fixture, 
it  having  been  erected  by  S.  in  his*  character 
as  vendee  and  not  as  tenant,  and  that  H.'s 
claim  was  the  best ;  lb. 

See  Conflict  op  Laws. 

1.  Is  only  a  possessory  action.  The  action 
is  merely  possessory,  and  does  not  involve 
the  title,  and  the  judgment  is  no  evidence  in 
ejectment  or  trespass ;  Spears  v.  McKay ^  W. 
265;  Loring  v.  WiUis,  4  H.  383. 

2.  When  a  proper  remedy.  The  action  of 
unlawful  detainer  is  not  given  in  every  case 
where  defendant  is  wrongfully  in  possession, 
and  keeps  out  the  true  owner.  It  extends  to 
cases  only,  where  the  defendant  entered  under 


a  defeasible  title,  which  has  expired.  It  is  a 
mere  possessory  action,  in  which  the  right  to 
the  possession  is  involved,  and  is  dependent 
on  certain  relations  existing  between  the  par-' 
ties,  and  not  on  the  title.  The  action  has 
heretofore  been  allowed  in  this  State  only 
where  the  relation  of  landlord  and  tenant  ex- 
isted, or  of  vendor  and  vendee,  where  the  lat- 
ter had  entered  into  a  contract  of  purchase, 
which  he  failed  to  comply  with ;  Cummins  v. 
Kilpatrick,  1  C.  106. 

3.  Same.  The  object  of  the  proceeding  is 
to  effect  restitution  of  the  possession  to  one 
who,  having  had  it,  is  kept  out ;  but,  never- 
theless, a  plaintiff  who  never  had  possession 
may  maintain  the  action,  if  he  be  heir  of  the 
landlord,  or  assignee  of  the  landlord's  right, 
with  attornment  to  him  by  the  tenant.  And 
the  case  of  Rahe  v.  Fyler,  10  S.  &  M.  440,  is 
not  contrary  to  the  above ;  for  in  that  case 
the  plaintiff  was  assignee  of  the  landlord's 
right,  and  he  was  permitted  to  introduce  his 
titlo  to  prove  his  ownership,  but  in  connec- 
tion witn  proof  of  the  attornment  of  the  de- 
fendant, to  show  that  the  relation  of  landlord 
and  tenant  existed  between  them;  lb. 

4.  Same:  Case  in  judjmet't.  The  defend- 
ant was  a  tenant  of  a  bank,  which  conveyed 
the  premises  to  two  trustees  jointly,  to  col- 
lect tile  rent,  sell  the  land,  and  pay  the  debts 
of  the  bank.  The  defendant  refusing  to  de- 
liver possession,  the  plaintiff,  one  of  the 
trustees,  brought  the  writ  of  unlawful  de- 
tainer in  his  own  name,  and  on  the  trial  read 
the  trust  deed  from  the  bank  :  Held,  that 
the  right  of  possession  being  one  of  the 
points  in  controversy,  that  the  deed  was  ad- 
missible in  evidence  to  enable  the  jury  to 
determine  that  right;  Rabe  v.  Fyler,  10  S.  & 
M.  440. 

5.  Same.  And  in  this  case  it  was  held 
that  when  there  had  been  an  assignment  of 
the  landlord's  right,  as  stated  in  4  aute.  and 
the  trustee  gave  notice  to  the  tenant  that  he 
must  pay  rent  to  him,  and  the  tenant  did 
not  object,  this  would  be  counted  as  an 
attornment  by  the  tenant ;  lb. 

6.  Same :  Vendor  and  vendee :  Refusal  of 
vendee  to  complete  the  purchase.  Where  a 
parly  goes  into  possession,  under  an  execu- 
tory agreement  to  purchase,  if  he  refuse  to 
complete  the  purchase  by  a  refusal  to  pay 
a  balance  due  on  the  purchase  money, 
from  that  time  he  becomes  a  trespasser,  and 
may  be  turned  out  of  possession  by  the 
vendor,  by  the  action  of  unlawful  detainer; 
Loring  v.  Willis,  4  H.  383;  S.  P.,  Johnson  v. 
Taggle.  5  C.  836. 

7.  Parcliaser  at  sheriff  *s  sah  not  entitled  to. 
The  action  does  not  lie  in  favor  of  a  purchaser 
at  sheriff's  sale  to  recover  possession,  of  the 
land  he  bought,  from  a  partv  not  occupying 
the  relation  of  tenant  to  the  defendant  in 
execution;  Cummings  v.  Kilpatrick,  1  0. 
106. 

8.  Party  entitled  to  profits  of  a  mill.  A 
party  who  holds  a  contract  in  writing  from 
the  owner  of  land,  and  the  mill  situated  on 
it,  to  the  effect  that  if  he  would  help  build 
the  mill,  and  attend  to   it  afterwards,  be 
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fihoald  have  half  the  profits  so  long  as  he  so 

attended  it,  is  entitled  to  a  joint  possession 
,  with  the  owner  so  long  as  he  complies  with 
'  his  contract,  and  cannot  be  turned  ont  of 

possession  by  unlawfal  detainer;   McMudlin 

V.  Mayo.  8  S.  &  M.  298. 

9.  Forcible  entry.  The  owner  of  land,  in 
the  constructive  possession  of  it.  is  entitled 
to  the  writ  against  one  who  enters  on  it  with- 
out his  consent,  if  the  entry  be  made  peace- 
ably ;   Wihon  v  PugK  3  G  196. 

10.  Unlawful  detainer :  Purchaser  at  trus- 
tee's sale.  To  enable  a  party  to  maintain  an 
action  of  unlawful  detainer,  the  defendant 
must  have  entered  into  possession  under  the 
plaintiff,  and  must  continue  in  possession  in 
violation  of  the  contract ;  hence,  a  purchaser 
of  land  sold  at  a  trustee's  sale,  by  virtue  of  a 

'deed  and  power  of  sale  executed  by  the 
owner,  cannot  maintain  unlawful  detainer 
against  the  owner  if  he  refuses  to  surrender 
the  premises  ;  Barford  v.  Nolan,  1  G.  427. 

1 1.  Joint  term  its  as  plaintiffs.  Where  joint 
tenants  are  entitled  to  this  action,  it  may  be 
brought  in  the  name  of  one  alone ;  Rabe  v. 
/yer,  10  S.  &  M.  440. 

12.  Demand  of  possession  before  suit.  In 
the  action  of  unlawful  detainer,  if  the  tenant 
has  disclaimed  that  relation,  it  is  uimecespary 
for  the  landlord  to  prove  demand  of  possession, 
the  disclaimer  being  equivalent  to  a  demand 
and  refusal.  Nor  is  a  demand  necessary,  if 
the  tenant  resists,  in  the  action,  the  right  of 
the  plaintiff  and  litigates  his  claim  ;  yet  if  no 
demand  were  made  before  action  brought,  and 
the  defendant  had,  when  demand  was  made  by 
the  bringing  of  the  suit,  offered  to  deliver  up 
possession,  he  might  be  entitled  to  costs ; 
lb. 

13.  Landlord  and  tenant:  Estoppel.  In 
unlawful  detainer,  where  the  tenantcy  of  the 
defendant  to  the  plaintiff  is  shown,  the  de- 
fendant cannot  object  to  the  plaintiffs  title, 
nor  deny  his  right  to  possession ;  Newman  v. 
Mackin.  13  S.  &  M.  383. 

14.  Change  of  possession,  A  party  in  pos- 
session cannot  defend  the  plaintiffs  right  of 
recovery  by  abandoning  tne  possession  to 
another,  after  suit  brought.  Such  third  party 
will  occupy  the  same  relations  to  the  plaintiff 
that  the  defendant  did ;  but  if  the  defendant 
80  abandon  it,  and  a  third  party,  after  his 
abandonment,  intrude  on  the  land,  claiming 
not  from  the  defendant,  but  in  his  own 
right,  the  defendant  cannot  be  made  respon- 
sible for  the  rent  which  accrued  after  the 
abandonment.  The  party  taking  possession 
after  suit  brought,  will  be  bound  by  the  judg- 

•  ment,  and  if  it  be  for  the  plaintiff,  the  sheriff, 
on  executing  the  writ,  will  turn  him  out  of 
possession ;  lb. 

In.  Where  plaintiff  never  had  possession. 
l*he  plaintiff  is  entitled  to  maintain  forcible 
entry,  notwithstanding  ho  may  never  have 
had  actual  possession  of  the  land ;  if  he  be 
entitled  to  the  possession,  and  one  has  en- 
tered, though  iL  a  peaceable  manner,  and  with- 
hold the  possession,  the  plaintiff  can 
maintain  the  action ;  Spears  v.  McKay^  W. 
265. 


16.  Right  of  administrator  to  maintain 
the  action.  An  administrator  as  snch,  has 
no  right  to  bring  the  action ;  but  it  seems  he 
would  be  entitled  to  it,  if  he  show  that  snch 
proceedings  have  been  had  in  the  Probate 
Court,  as  to  authorize  him  to  dispose  of  the 
real  estate ;  if  he  be  in  possession,  and  be 
dispossessed  by  an  intruder,  he  may  main- 
tain the  action  as  an  individual ;  Carmichad 
V.  Davis,  W.  221.  Whether  an  adnii nostra- 
tor  can  bring  the  action ;  Qucere  f  McMullen 
V.  Mayo.  8  S.  &  M.  298. 

17.  Proceedings  in :  Affidavit.  In  an  ac- 
tion of  unlawful  detainer,  the  plaintiff  intro- 
duced a  witness  and  proposed  to  prove  by 
him,  ihat  the  defendant  did  unlawfully  with- 
hold a  tract  of  land  and  tenements,  as  de- 
scribed in  the  affidavit  on  which  the  action 
was  founded.  The  affidavit  described  the 
land  as  "  a  tract  of  land  containing  140  acres, 
lyinar  and  being  in  the  county  of  Holmes  :" 
Held,  that  the  proof  offered  was  competent, 
and  that  the  affidavit  sufficiently  described 
the  land,  as  it  was  in  the  words  of  the 
statute  ;  T&rrei/  v.  Cook,  3  S.  &  M.  68. 

If  in  the  affidavit  to  the  complaint,  the 
name  of  the  affiant  be  omitted,  it  will  be  a 
clerical  error,  and  may  be  corrected  by  the 
insertion  of  the  proper  name;  Johnson  v. 
Tuggle.  5  C.  836. 

18.  Oafh  of  jury.  The  statute  (Poindex- 
ter's  Code,  p.  239)  requires  the  jury  em- 
panelled in  an  unlawful  detainer  case,  to  be 
sworn  to  try:  **  Ist.  Whether  defendant 
holds  possession  against  the  plaintiffs  consent 
2d.  Whether  he  has  so  held  for  three  years 
next  before  the  exhibition  of  the  complaint. 
3d.  Whether  the  plaintiff  has  the  right  of 
possession."  Under  this  statute,  where  the 
record  sets  out  the  oath  administered,  it  must 
show  a  compliance  with  the  statute,  and  the 
omission  of  either  one  of  the  three  issues  in 
the  oath,  will  be  fatal  to  the  verdict,  thouirh 
the  verdict  embrace  all  of  them.  Whether 
a  general  statement  that  the  jury  were  sworn 
according  to  law  will  do ;  Qucere  f  Holt  v. 
Mills,  4  S.  &  M.  110.  If  the  record  show 
the  jury  were  "  duly  sworn,"  it  is  sufficient; 
Wilson  V.  Pugh,  3  G.  196.    But  if  the   oath 

be  set  out,  it  must  be  as  the  law  requires ; 
hence,  if  the  record  show,  that  the  jury  were 
'*  sworn  well  and  truly  to  try  the  matter  in 
controversy  between  the  parties,"  the  ver- 
dict will  be  set  aside ;  Graham  v.  Busby,  5 
G.  272.  The  record  must  show  affirmatively 
that  the  jury  were  properly  sworn;  JETolt  v. 
Mills,  supra. 

19.  Statute  of  limitations.  Three  years' 
adverse  possession  by  the  defendant  before 
the  commencement  of  the  suit  is  a  bar  to  the 
action ;  Loring  v.  Willis,  4  H.  383 ;  and 
when  a  tenancy  has  once  been  established,  it 
is  incumbent  im  the  tenant  to  show  when  his 
possession  assumed  an  adversary  character, 
as  the  statute  would  commence  running  from 
that  time ;  Rabe  v.  Fyler,  10  S.  &  M.  440. 

20.  Remitttur  of  rent.  When  too  mach  rent 
has  been  assessed,  the  plaintiff  may  remit 
the  excess,  and  thas   prevent   the   setting 
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isidf  of  the  verdict ;  Netvman  v.  Mackin, 
13S.&  M.  383. 

21.  mien  entitled  to  rent.  Under  the  Acts 
of  1827  (H.  C.  813)  and  of  1846  (H.  C.  821), 
the  plainliff  in  unlawful  detainer  will  not  be 
entitled  to  recover  reut,  unless  he  demands 
^  it  in  bis  complaint ;  Johnson  v.  Tuggle^  5  0. 
836. 

4orfBitm^  of  gnnd  foil  ^an- 
^dgmtni  of  §HXB§. 

Bee  Constitutional  Law,  44,  45. 

^orme^  §etovers. 

See  Rbs  Adjudicata. 

1.  Suit  on  an  instalment.  A  suit  on,  and 
recovery  for,  the  first  instalment  of  a  contract 
is  DO  bar  to  a  suit  on  a  second  instalment  not 
dae  when  the  first  action  was  commenced. 
And  the  principle  is  here  applied  to  an  action 
on  the  first  instalment  of  a  contract  for  per- 
sonal services  rendered  by  plaintiflF,  who  was 
wrongfnlly  discharged  from  employment  be- 
fore the  first  instalment  fell  due;  Armfield  v. 
Na»h,  2  G.  361. 

See  Rks  Adjudicata,  10. 

^orihconiinq  §and. 

I.  Statute* 1 

II.  Form  and  requisite  of  forthcoming  bond a 

III.  Forfeiture  and  its  effects. 

/.   77ie  returH ^  23 

1.   The  fudgntent  on  tht  forfeiture « 24 

S   Forfeiture  satisfies  original  judgynent 32 

IV.  Ouashal  of  forthcuming  bond 33 

V.  Miscellaneous 40 

L  Statates. 

1.  Statutes.  By  the  Act  of  1827  (H.  C 
910.  an.  6).  it  was  made  the  duty  of  a  sheriff 
levying  on  personalty  under  execution,  if  the 
debtor  would  give  suflBeieut  security,  to  luke 
a  bond  from  the  debtor  and  surety,  payable 
to  the  plaintiff,  "  reciting  the  service  of  such 
execution,  and  the  amount  due  thereon,"  in  a 
penalty  double  the  execution  and  costs,  con- 
ditioned to  have  the  property  levied  on  forth- 
coming on  the  day  of  sale,  at  twelve  o'clock, 
noon,  of  such  day ;  to  suffer  the  property  to 
remain  with  thv*  debtor  until  that  time,  and 
if  the  obligors  should  fail  to  deliver  the  prop- 
erty according  to  the  condition  of  the  bond, 
or  pay  the  debt  and  costs,  the  sheriff  *'  shall 
return  the  bond  so  forfeited,  with  the  execu- 
tion, to  the  court  from  which  the  same  issued, 
on  the  return  day  thereof;  and  any  bond 
which  shall  be  forfeited,  shall  have  the  force 
and  effect  of  a  judgment,  and  thereupon  it 
shall  be  lawful  for  the  clerk  immediately  to 
issue  execution  thereon"  against  the  obligors 
for  the  full  amount  of  the  plaintiff's  debt  and 
costs,  &c.  This  act  is  constitutional ;  Wanzer 
V.  Barker.  4  H.  363 ;  Jones  v.  Miss.  ^  Ala- 
hama  R.  R.  Co.,  6  H.  407. 

n.  Fonn  and  Beqnidtes  of  a  Forthooiniiig 
Bond. 
2-    Parties  to:    Obligees.   A  forthcoming 


bond  is  not  void  because  it  is  made  payable 
to  the  plaintiffs  by  their  firm  name;  Parkiyi- 
son  V.  Waldron,  189  (see  post,  2,  for  partners 
OS  obligors).  There  must  oe  an  obligee,  and 
if  the  plaintiff  be  dead,  when  the  bond  is 
taken,  it  will  be  void  ;  where  plaintiff  dies 
after  judgment  or  issuance  of  execution,  the 
bond  should  be  given  to  his  administrator  or 
obligee;  Smith  v.  Montgomery ^  11  S.  &  M. 
284. 

2a.  Same :  Obligors :  Partners.  A  forthcom- 
ing bond  executed  by  one  of  the  partners  in 
the  name  of  the  partnership,  against  whom 
the  original  judgment  was  rendered,  is  void 
as  to  the  partners  who  did  not  execute  it; 
and  a  sale  of  such  partners'  property  under 
an  execution,  emanating  on  the  bond,  is  also 
a  nullity  ;  Doe  v.  Tupper,  4  S.  &  M.  261. 

3.  Same:  Executors  and  administrators. 
There  is  nothing  in  the  terms  or  policy  of 
the  statute  which  would  prevent  an  adminis- 
trator from  executing  a  forthcoming  bond, 
where  property  of  the  estate  has  been  levied 
on,  under  an  execution  against  the  intestate. 
But  if  he  execute  the  bond,  though,  as  ad- 
ministrator, it  would  be  binding  on  him 
individually,  and  not  in  his  representative 
capacity  (citinir  Glenn  v.  Thistle,  1  C.  42; 
Henderson V.  Hsley^W  S.  &  M.  9) ;  Thompson 
v.  Ross.  4  C.  198.  And  such  bond  will  he 
good,  though  there  has  been  no  revivor 
against  him,  the  intestate  having  died  after 
the  issuance  of  the  execution  (citing  Davis 
V.  Hilm,Z^.&  M.  17);  lb. 

In  Jones  v.  Stanton,  7  H.  601,  the  opinion 
was  expressed,  that  executors  and  adminis- 
trators might  execute  forthcoming  bonds  ; 
and  it  was  intimated  that  they  would  be 
bound  only  in  their  representative  capacity, 
but  this  last  point  is  overruled  by  this  case. 

4.  Cannot  be  made  by  strangers  to  the 
judgment.  A  forthcoming  bond  made  ex- 
clusively by  strangers  to  the  original  judg- 
ment, as  principal  and  sureties,  is  not  a  valid 
statutory  bond,  and  if  forfeited  cannot  have 
the  force  and  effect  of  a  judgment,  whatever 
force  it  may  have  as  a  common  law  obliga- 
tion ;  Nah'Urs  v.  Cocke,  2  C.  44. 

5.  Withmd  security.  A  forthcoming  bond 
taken  without  security,  or  with  fictitious  se- 
cuTity,  is  a  nullity,  and  does  not.  when  for- 
feited, raise  the  lien  of  the  original  judgment 
upon  which  execution  may  be  issued,  without 
quashing  the  void  bond ;  Carl' on  v.  Osgood, 
6  H.  28o.  It  is  not,  however,  an  absolute 
nullity,  but  only  voidable  at  the  election  of 
the  plaintiff.  If  he  elect  to  treat  the  bond 
and  judgment  thereon  as  valid,  no  one  else 
can  complain;  Walker  v.  McDowell,  4  S.  & 
M.  118. 

6.  Without  sealing.  An  instrument  in  all 
respects  a  valid  forthcoming  bond,  except 
that  it  is  not  sealed,  is  not  an  absolute  nullity, 
it  is  valid  as  an  unsealed  instrument;  and 
though  the  plaintiff  might  possibly  have  dis- 
regarded it  by  issuing  a  new  execution  on 
the  original  judgment,  yet  if  he  receive  it  as 
a  bond,  by  issuing  execution  on  it  and  collect- 
ing thereon  a  part  of  the  money  due,  andthe 
makers  do  not  object,  he  cannot  afterwards 
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treat  it  as  a  void  instrament ;  McCornb  y. 
Elldt.  8  S.  &  M.  505. 

4.  Printed  seal  good,  A  printed  scroll  is 
a  sufficient  seal  to  a  forthcoming  bond; 
Wanzer  v.  Barker,  4  H.  363. 

8.  The  levy.  Where  the  return  on  the 
execution  does  not  show  that  a  levy  was 
made,  a  recital  in  the  execution  that  a  levy 
was  made,  is  sufficient  to  uphold  the  bond ; 
Pritchard  v.  Myers,  11  S.  &  M.  169. 

9.  Same:  Case  in  judgment.  A  surety 
sought  to  be  relieved  in  equity  from  a  forth- 
coming bond,  on  the  ground  that  there  had 
been  no  levy ;  and  it  was  proven  by  the  de- 
fendant in  execution,  who  was  examined  as  a 
witness,  that  the  sheriff  came  to  his  store 
with  the  execution,  and  that  he  supposed  it 
was  considered  by  both  parties  that  a  levy 
was   made  on   the  goods:    Hdd,    that   the 

Sroof  was  entirely  too  vague,  even  if  equity 
ad  jurisdiction  to  grant  relief;  Baine  v. 
Williams,  10  S.  &  M.  113. 

9a.  No  seizure  necessary.  No  actual 
seizure  of  the  property  by  the  sheriff  is  neces- 
sary to  uphold  a  forthcoming  bond,  in  a  case 
where  the  principal  and  sureties  voluntarily 
execute  the  bond  reciting  a  levy,  and  in  that 
condition  delivered  it  to  the  sheriff;  it  is  an 
admission  of  a  levy  which  the  parties  are 
estopped  to  deny;  and  where  tnere  is  no 
actual  seizure,  but  only  an  execution  of  a 
bond  acknowledging  a  levy,  it  seems  it  would 
be  a  fraud  on  the  plaintiff  to  allow  the  obli- 
gors on  the  bond,  after  voluntarily  inserting 
in  the  bond  property  not  liable  to  seizure  and 
sale,  to  object  to  the  validity  of  the  bond  on 
tliat  account;  Walker  v.  Sliotwell,  13  S.  & 
M.  544. 

10.  Recital  of  Judgment  in  it,  A  forth- 
coming bond  need  not  refer  to  the  judgment 
which  is  its  foundation ;  it  will  be  sufficient  if 
the  execution  and  the  amount  for  which  it 
issued  be  recited  in  the  bond ;  Head  v.  Beaiy, 
6  H.  480. 

1 1.  Omission  of  words  in  it.  A  forth- 
coming bond,  in  all  other  respects  perfectly 
regular,  is  not  void  for  the  omission  to  in- 
sert the  words  '*  said  property "  after  the 
word  *•  deliver,"  in  the  condition.  The  law 
will  supply  these  words  by  intendment,  so  as 
to  make  a  valid  covenant  to  deliver  the 
property;  Clow  v.  Tuarpe,  3  S.  &  M.  64; 
Due  V.  Parker,  lb.  114. 

12.  Mistake  in,  A  mistake  in  a  forth- 
coming bond  as  to  its  date,  will  not  vitiate  it 
after  forfeiture ;  Hyman  v.  Seaman,  4  G. 
185.  Whether  a  mistake  by  which  the  bond 
is  conditioned  to  have  the  property  forth- 
coming at  the  court  house  of  a  different 
county  from  the  one  in  which  it  is  taken,  is 
valid  or  not;  Qticere?  Buckingham  v. 
Baileyy  4  S.  &  M.  538. 

I2a.  Irregularity  or  misrecttal  in  execu- 
tion. An  irregularity  or  misrecital  in  an  ex- 
ecution, which  does  not  vitiate  it  so  that  a 
levy  under  it  would  be  bad,  will  not  affect 
the  validity  of  a  forthcoming  bond  given  to 
secure  the  relieving  of  the  property  so 
levied  on — the  release  of  a  valid  levy  being 
the  consideration  of  the  bond.   Hence,  if  the 


executor  erroneously  recite  that  the  jadjc- 
ment  is  against  S.  and  another,  when  it  is 
against  S.  only,  a  forthcoming  bond  given  by 
S.  and  his  sureties  to  release  the  property  of 
S.  levied  on  under  it,  will  be  good.  And  it  is 
no  fraud  on  the  sureties  that  the  sheriff 
failed  to  notify  them  that  the  judgment  was 
against  S.  alone ;  and  if  it  were,  the  plaiu- 
tiff,  not  being  implicated  in  it,  would  not  be 
affected  by  it;  Walker  v.  Shotwell,  13  S.  & 
M.  544.  Nor  in  such  case  is  it  a  ground  for 
releasing  the  sureties  on  the  bond,  that  S. 
was  insolvent  when  the  bond  was  made,  and 
the  other,  who  was  erroneously  recited  as  a 
defendant  in  the  execution,  was  solvent,  since 
the  sureties  are  the  sureties  of  S.  alone,  aud 
not  of  the  other  ;  lb, 

13.  Bond  should  show  owner  of  property. 
The  bond  should  show  to  whom  the  properly 
levied  on  belongs,  and  if  it  appear  on  the 
face  of  the  bond  that  the  property  levied 
on,  and  for  the  forthcoming  of  which  the 
bond  is  given,  is  not  liable  to  the  execution, 
the  bond  ought  to  be  quashed ;  Jones  v.  MileSy 
1  H.  58. 

14.  Failure  to  give  ten  days  between  levy 
and  sale  day.  It  does  not  vitiate  a  forth- 
coming bond  that  there  are  not  ten  days  be- 
tween the  levy  and  day  of  sale,  as  stated  in 
the  bond,  though  the  law  requires  ten  days' 
notice  of  the  sale  of  personalty.  If  the  de- 
fendant is  damaged  thereby,  his  remedy  is 
against  the  sheriff;  Jones  v.  Miss.  §•  Ala, 
R.  R.  Co.,  5  H.  407. 

15.  Penalty  too  small,  or  too  large.  The 
obligors  in  a  forthcoming  bond  cannot  com- 
pla'n  that  the  penalty  is  too  small ;  Jones  v. 
Miss  Sf  Ala.  R.  R.  Cj..  supra.  And  if  it 
be  for  too  much,  and  a  motion  be  made  to 
quash  on  that  ground,  the  error  may  be  cor- 
rected by  a  remititur ;  Ridgeway  v.  Mar- 
shall, 5  H.  286. 

16  TaJcen  by  unau'horized  person :  Case 
in  judgment,  A  person  who  is  not  legally 
appointed  a  deputy  sheriff  cannot  take  a 
forthcoming  bond  ;  but  if  he  be  proven  to 
have  acted  in  that  capacity,  it  will  not  be 
sufficient  evidence  that  he  was  not  legally 
appointed,  that  the  probate  clerk  hus 
searched  his  office  for  evidence  of  his  ap- 
pointment and  has  failed  to  find  it,  especially 
when  it  is  proven  that  the  probate  clerk 
who  held  the  office  when  the  appointment 
should  have  been  made  aud  filed,  kept  his 
office  loosely,  and  carelessly;  Pritchard  v. 
Myzrs.  U  S.  &  M.  169. 

20.  Blank  forthcoming  bond,  A  forth- 
coming bond  delivered  with  the  penalty  and 
the  amount  of  the  execution  in  blank,  is  void. 
And  the  return  of  the  sheriff  that  the  bond 
was  duly  taken  and  forfeited,  is  not  conclu- 
sive ;  the  obligor  may,  nevertheless,  attack  it ; 
Williams  v.  Crutcher,  5  U.  71.  The  court 
in  this  case  incline  to  follow  those  authorities 
which  hold  that  a  bond  signed,  sealed  and 
delivered  in  blank,  but  filled  up  by  parol 
authority  from  the  obligor,  is  void,  without  » 
re-delivery  by  him ;  lb.  And  so  if  a  party, 
at  the  request  of  a  judgment  debtor,  sign  and 
seal  a  forthcoming  bond  in  blank,  and  deliver 
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it  to  the  principal,  upon  his  express  promise 
that  he  will  procure  two  others  to  sign  as 
co-sareiies,  and  upon  the  condition  that  he 
does  80,  and  the  principal  deliver  it  thus  to 
the  sheriff,  without  procuring  those  signa- 
tures, and  the  sheriff  fill  it  up,  the  bond  is 
Yoid  as  to  the  surety,  and  a  court  of  chancery 
▼ill  order  it  delivered  up  ;  Sessions  v.  Jones, 
6  H.  123. 

21.  Same:  TMien  objection  made  on  that 
accovnt.  But  when  sureties  signed  a  forth- 
coming bond  in  blank,  and  delivered  it  to  the 
principal,  who  perfected  it  and  delivered  it  to 
the  sher'flf,  who  accepted  it  and  returned 
it  forfeited,  and  the  sureties,  four  years  after 
the  forfeiture,  applied  in  chancery  for  an  in- 
junction on  this  ground ;  it  was  held,  that 
ihey  were  too  late  in  applying  for  relief. 
That  being  informed  when  they  signed  it,  as  to 
the  purposes  for  which  the  bond  was  intended, 
they  were  bound  to  make  their  objection  at 
the  earliest  possible  period,  so  as  not  to  delay 
the  plaintiff  in  pursuing  his  remedy  on  his 
jodement ;  Finney  v.  Harris,  1  G  36. 

22.  Bond  by  one  of  several  defendants. 
Where  there  are  several  defendants,  that  one 
on  whose  property  the  execution  is  levied, 
inay  execute  a  forthcoming  bond,  without  the 
concurrence  of  the  others  ;  Head  v.  Beal>y, 
ft  H.  480.  And  in  such  a  case,  where  another 
defendant,  instead  of  the  owner  of  the  prop- 
erty levied  on,  executed  the  bond  with  surety 
—the  owner  not  joining — and  the  plaintiff  in 
execution  allowed  the  bond  to  be  forfeited, 
and  did  not  move  to  quash  it  at  the  return 
term ;  it  was  held  that  the  bond  might  be  out 
of  the  usual  course  of  things,  and  even  irreg- 
ular, yet  the  plaintiff  had  a  right  to  accept 
it,  which  he  virtually  did,  by  failing  to  move 
to  quash  at  the  return  term  ;  Coffee  v.  Plant- 
ers' jBanA:.  11  S.  &  M.  4r)8. 

22a.  Bond  where  thfi  property  levied  on  is 
under  mortgage.  Nor  is  a  forthcoming  bond 
void,  because  the  property  levied  on  was 
under  mortgage  at  the  time,  and  therefore  not 
liable  to  the  execution  ;  though  it  seems  that 
the  sureties  would  be  released  from  liability, 
if  tbcy  were  prevented  by  legal  proceedings 
nnuer  the    mortgage,   from   delivering    the 

Sropnrty  to  the  sheriff  on  the  day  of  sale,  in 
ischarge  of  the  bond ;  but  the  mere  exist- 
ence of  the  mortgage  does  not  prevent  such 
delivery  of  the  property,  and  it  is  therefore 
no  defence  to  the  action.  And  it  seems,  also, 
that  where  there  is  no  actual  levy  on  the 
property,  but  a  voluntary  execution  of  the 
lorthcoming  bond,  reciting  a  levy,  it  would  be 
a  fraud  on  the  plaintiff  to  allow  the  obligors, 
after  voluntarily  inserting  in  the  bond  prop- 
erty not  liable  to  sale,  to  object  on  that 
account  to  their  liability  on  the  bond  ;  Walker 
T.  ShotweU,  13  S.  &  M.  544. 

m.  Forfeiture  and  its  Effects. 
1.  The  Betnm. 

23.  The  return :  Instances,  An  endorse- 
ment by  the  sheriff  on  a  fi.  fa.  **  Received 
August  8th,  1836,  bond  taken  and  forfeited,"  is 
a  sufficient  return  of  the  taking  and  forfeiture 


of  a  forthcoming  bond  returned  with  the  fi. 
fa.  ;  the  statute  not  requiring  the  return  to 
be  endorsed  on  the  bond ;   Wanzer  v.  Barker, 

4  H.  363;  Barker  v.  Planters'  Bank,  5  H. 
.566;  Shields  v.  Graves,  6  H.  262  ;  Jones  v. 
Miss.  ^  Ala.  R.  R.  Co.,  5  H.  407.  The  re- 
turn on  the  bond  of  the  word  *'  forfeited."  is 
sufficient  evidence  of  its  forfeiture ;  Pritchard 
V.  Myers,  11  S.  &  M.  169.  And  it  is  unne- 
cessary to  make  any  written  return  on  the 
execution  or  on  the  bond,  of  its  forfeiture. 
The  actual  return  of  the  bond  into  court  is 
itself  evidence  of  its  forfeiture,  since,  if  it 
had  been  paid,  or  the  property  delivered,  the 
sheriff  should  have  delivered  up  the  bond  to 
the  obligors ;  Talbert  v.  Melton,  9  S.  &  M.  9 ; 
Hyman  v.  Seaman.  4  G.  18.5. 

24.  Same :  Clerical  error  in.  If  the  return 
on  the  execution  shows  that  the  levy  was 
made  after  the  forfeiture  of  the  bond,  this 
will  be  held  a  clerical  error,  and  the  levy  will 
be  treated  as  made  prior  to  the  execution  of 
the  bond ;  TalbeH  v.  Melton,  9  S.  &  M.  9. 

8.  The  Judgment  on  the  Forfeiture. 

24a.  The  judgment.  The  forfeiture  of  a 
forthcoming  bond  has  the  force  and  effect  of 
a  judgment ;  Weathersby  v.  Prohy,  1  H.  98. 
It  is,  however,  only  a  judgment  in  law,  and 
no  formal  or  judicial  judgment  is  entered  on 
the  minutes  of  the  court ;  Barker  v.  Planters* 
Bank,  5  H.  566  ;  8.  P.,  Hoy  v.  Couch,  5  H  188. 
Therefore,  only  such  a  judgment  is  considered 
as  entered  on  the  forfeiture  as  is  legal  and 
proper ;  and  hence,  if  one  of  the  obligors  be 
dead  at  the  time  of  the  forfeiture,  the  judg- 
ment will  be  considered  as  entered  only 
against  the  survivors  ;  Moody  v.  Harper,  9 
G.  599. 

25  The  foundation  of  the  judgment  And 
the  judgment  on  the  forthcoming  bond,  being 
in  fact  never  entered  is  but  an  incident  to 
the  original  judgment,  and  is  founded  on  it 
and  supported  by  it;  and  if  the  original  judg- 
ment be  reversed  on  writ  of  error,  the  judg- 
ment on  the  forthcoming  bond  falls  with  it, 
without  any  order  quashing  it ;  Hoy  v.  Couch, 

5  H.  188  Nor  does  a  judgment  on  a  forth- 
coming bond  preclude  an  inquiry  as  to 
whether  there  is  a  judginent  on  which  it 
must  bo  founded  ;  mere  irregularities  or  in- 
formalities in  the  original  are,  however,  waived 
by  the  forfeiture,  and  cannot  be  looked  into 
after  that  event.  Thus  when  the  original 
judgment  was  entered  in  these  words,  "This 
day.  by  attorney  in  fact  for  the  defendant,  M. 
D.  P.  confessed  judgment  in  favor  of  the 
United  States  Bank,  for  the  sura  of  $11,885, 
with  interest  thereon,"  &c  ,  and  a  forthcoming 
bond  was  afterwards  given  by  P. ;  it  was  held 
that  P.  was  estopped  from  asserting  that  the 
judgment  was  in  fact  entered  against  G.  and 
not  against  him;  Bank  of  United  Slates  v. 
Pa f ton,  5  H.  200.  And  so  a  judgment  in  these 
words,  '*plea  withdrawn  and  judgment  by  de- 
fault for  $1000,  and  costs,"  though  informal,  is 
a  sufficient  foundation  for  a  judgment  on  a 
forthcoming  bond,  taken  on  an  execution  ema- 
nating from  it ;  Miller  v.  Ration,  3  S.  &  M. 

I  463.    And  if  the  original  judgment  be  void« 
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the  forthcoming^  bond  and  all  subseqnent 
proceedings  are  void ;  Buckingham  v.  Baily, 
4  S.  &  M.  538 ;  Pender  v.  Felts,  2  S.  &  M. 
535. 

26.  Variance  between  original  judgment 
and  forthcoming  bond.  If  the  iudgment  be 
in  favor  of  the  Bank  of  United  States,  and 
the  execDtion  and  forthcoming  bond  be  in  the 
name  of  the  Branch  of  the  Bank -of  United 
States  at  Natchez,  the  variance  is  immate- 
rial ;  Bank  of  United  States  v.  Ponton,  5  H. 
200. 

27.  Revivor  of  the  judgment.  If  more 
than  a  year  and  a  day  elapse  from  the  date  of 
the  forfeiture  of  the  forthcoming  bond,  with- 
out the  issuance  of  an  execution  thereon, 
there  must  be  a  revivor,  as  in  case  of  other 
judgments ;  Abbott  v.  Haekman,  2  8.  &  M. 
510. 

28.  What  is  a  forfeiture :  And  the  judgment. 
A  forthcoming  bond  is  forfeited  by  the  non- 
delivery of  the  property  on  the  day  specified, 
and  upon  its  forfeiture  and  before  its  return, 
it  has  the  force  and  effect  of  a  judgment,  in- 
cluding the  lien ;  Wanzer  v.  Barker,  4  H. 
363. 

29.  Is  a  waiver  of  defence  to  the  original 
judgment.  'J'he  giving  of  a  forthcoming  bond 
by  an  adult,  is  a  waiver  of  any  defence  he  may 
have  had  against  the  original  judgment,  on 
the  ground  that  it  was  based  on  a  contract 
made  by  him  whilst  an  infant;  Robb  v.  Hal- 
sey,  11  S.  &  M.  140. 

30.  Same :  But  no  waiver  of  credit  on  the 
execution.  But  the  giving  of  a  forthcoming 
bond  is  only  inteiided  to  keep  in  existence 
the  remedy  which  the  plaintiff  has  to  collect 
the  original  judgment,  or  so  much  thereof, 
with  interest,  as  he  was  entitled  to  at  the 
time  the  bond  was  given,  and  hence,  is  no 
waiver  of  or  bar  to  any  credit  to  which  the 
defendant  is  entitled  when  he  gave  the  bond, 
though  the  credit  be  not  noticed  in  it ;  Skin- 
ner V.  Jai/ne,  2  0.  567. 

31.  No  amendment  of  original  judg- 
ment after  forfeiture.  After  a  forthcoming 
bond  has  been  given  and  forfeited,  the  original 
judgment,  which  is  thereby  satisfied,  cannot 
be  amended ;  Bums  v.  Stanton,  2  S.  &  M. 
457  ;  Dowd  v.  Hunt,  10  S.  &  M.  414. 

8.  Forfeiture  satisfies  Original  Judgment. 

32.  Forfeiture  is  satisfaction.  A  forth- 
coming bond  given  under  the  statute,  when 
forfeited,  is  a  full  Satisfaction  of  the  original 
judgment,  and  extinguishes  its  Hen ;  Connell 
V.  Lewis,  W.  251;  Stewart  v.  Fuqua.  lb. 
175;  Sampson  v.  Breed,  lb.  267;  Davis  v. 
Dixon,  1  H.  64 ;  Weathersby  v.  Proby,  1  H. 
98 ;  Bank  of  United  States  v.  Patton,  5  H. 
200 ;  ChiU<m  v.  Cox,  7  S.  &  M.  791 ;  McComb 
V.  Ellett,  8  S.  &  M.  505;  Robinson  v.  Painter, 
lb.  613;  Prt^c/iard  v.  Myers,  11  S.  &  M.  169. 
A  forthcoming  bond,  however,  is  a  satisfac- 
tion only  of  the  judgment  on  which  it  is 
founded,  and  not  of  another  judgment,  though 
rendered  on  the  same  cause  of  action ;  Mc- 
Nutt  V.  Wilcox,  3  H.  417;  Kershaw  v.  The 
Merchants'  Bank  of  New  Fork,  7  H.  386 ; 
Benton  v.  Crowder,  7  S.  &  M.  185.    But  if 


the  judgment  were  joint  against  several,  a 
forthcoming  bond  given  by  one  and  forfeited, 
is  a  full  satisfaction  of  the  judgment  aizrainst 
all ;  McNutt  v.  Wilcox,  supra ;  Coffee  v. 
Planters'  Bank,  11  S.  &  M.  458.  Ror  in 
such  case  can  an  execution  issue  on  the 
original  judgment,  which  is  merged  in  the 
statutory  judgment  on  the  bond ;  snch  execn- 
tion  would  be  void;  Bdl  v.  Tomhigbee  R.  R. 
Co.,  4  S.  A  M.  549 ;  Moody  v.  Hai-per,  6  0. 
615  ;  Witherspoon  v.  Spring,  3  H.  60 ;  King 
V.  Terry.  6  H.  513.  And  an  acquiescence  in 
the  execution  will  not  validate  it ;  for  consent 
cannot  give  jurisdiction  as  to  the  subject 
matter;  Bell  v.  Tombigbee  R.  R.  Co.,  supra; 
S.  P.,  McComb  V.  Ellett,  8  S.  &  M.  5l»5. 

32a.  Same:  HTiere  the  bond  is  void  or 
voidable.  But  if  the  forthcoming  bond  be 
absolutely  void,  it  is  no  satisfaction ;  Cqfte 
V.  Planters'  Bank.  11  S.  &  M.  458.  But  if 
it  be  merely  irregular,  and  not  set  aside  at 
the  return  term,  it  is  a  satisfaction ;  Coffee  v. 
Planters'  Bank,  supra. 

IT.  Qnashal  of  Forthooming  Bonds. 
33.  Motion  must  be  made  ai  return  term. 
A  forthcoming  bond,  after  forfeiture,  is  an 
inchoate  judgment  until  after  the  expiration 
of  the  term  of  the  court  to  which  it  is  return- 
able. At  that  term  it  is  under  the  control  of 
the  court,  the  same  as  other  judgments  are 
at  the  term  durin^f  which  they  are  rendered. 
After  the  return  term,  though  no  actual  judg- 
ment  is  rendered  on  the  bond,  this  inchoate 
judgment  becomes  final,  and  the  court  has 
no  more  jurisdiction  over  it,  if  the  bond  be  not 
void,  than  it  has  over  other  final  judgments, 
after  the  expiration  of  the  term  at  which 
they  are  rendered.  Hence,  a  judgment 
quashing  a  forthcoming  bond,  rendered  on  a 
motion  made  after  the  return  term,  is  an 
absolute  nullity,  and  does  not  affect  in  the 
least  the  bond,  or  the  judgment  on  it ;  and  if 
after  such  judgment  of  quashal  an  execution 
on  the  original  judgment  be  issued,  and  the 
defendant  give  another  forthcoming  bond, 
that  bond  may  be  quashed  at  the  return  term, 
and  all  executions  issuing  on  the  original 
judgment  will  be  quashed ;  Field  v.  Harrod^ 
I  8.  &  M.  347 ;  8.  P.,  Miller  v.  Patton,  3  8. 

6  M.  463;  Conn  v.  Pender,  1  8.  &  M. 
386;  Merretty.  Vance,  ^  H  498;  Kerning- 
ham  v.  Scaifland.  6  H.  540;  Jones  v.  Stanton, 

7  U.  601  ;  Parkinson  v.  Waldron,  7  8.  A  M, 
189 ;  Fellows  v.  Oriffin,  9  8.  &  M.  362 ;  Bdl 
V.  Tombigbee  R.  R.  Co.,  4  8.  &  M.  549; 
Bucket  V.  Graves,  6  8.  &  M.  384;  McComh 
V.  Ellett,  8  8.  &  M.  505;  Robinson  v.  Painter, 
lb.  613;  Dowd  v.  Hum,t,  10  S.  &  M.  414. 
And  notwithstanding  the  order  qnashing  the 
bond  so  made  after  the  return  term,  execu- 
tion may  issue  on  it ;  BeU  v.  Tomhigbee  R. 
R.  Co.,  4  8.  &  M.  549.  And  the  rule  is  the 
same,  though  the  judgment  qoashiag  the 
bond  after  the  return  term  be  affirmed  -by 
the  High  Court  on  a  purely  technical  ground, 
via. :  The  failure  of  tne  record  to  show  when 
the  quashal  was  made ;  Pender  v.  Fetts,  2  8. 
&  M.  535;  S.  P.,  Pucket  v.  Graves,  6  S.  A 
M.  384. 
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34.  When  the  bond  is  void.  A  forthcominji: 
boud,  absolutely  void,  cannot  be  quashed  on 
a  motioD  made  after  the  return  term.  An 
order  so  made,  quashing  it,  would  be  itse)f 
void.;  aow  v.  Tharpe,  3  S.  &  M.  64 ;  yet  the 
bond  being  void,  it  may  be  attacked  collate- 
rally at  any  time ;  Doe  v.  Tapper,  4  S.  &  M . 
261 ;  but  in  Buckingham  v.  Baily.  4  S.  &  M. 
538,  it  was  held  that  the  court  might  at  a 
subsequent  term  quash  a  forthcoming  bond, 
^hich  was  void,  but  could  not  if  the  bond 
was  merely  irregular  and  erroneous.  And  it 
was  also  decided  in  Doe  v.  Tapper,  supra, 
that  the  rule  requiring  objections  to  be  made 
to  forthcoming  bonds  at  the  return  term,  did 
not  apply  to  persons  who  were  not  parties  to 
them,  but  who  were  sought  to  be  charged 
therein  as  parties.  In  that  case  the  objectors 
were  partners  in  a  firm,  the  name  of  which 
bad  been  signed  to  the  bond  without  their 
consent;  yet  in  McComb  v.  EUett,  8  S.  &  M. 
5<i5,  the  court  say,  that  the  judgment  rendered 
at  a  subsequent  term  setting  aside  a  void 
judgment  is  itself  void,  and  that  the  proper 
course  to  pursue  is  to  disregard  the  void 
judgment. 

3.5.  Same.  If  a  writ  of  error  coram  nobis 
be  sued  out  attacking  the  validity  of  a  forth- 
coming bond,  and  on  its  return  a  motion  be 
made  to  quash  the  bond,  after  the  return  term, 
the  motion  might  be  entertained,  if  the  bond 
were  void,  and  not  merely  voidable ;  Parkin- 
»m  V.  Waldron,  7  S.  &  M.  189;  but  the 
motion  to  quash  on  the  writ  of  error  coram 
nobis^  is  not  an  appropriate  disposition  of  the 
writ,  and  if  on  such  motion  there  be  a  judg- 
ment of  quashal,  it  will  be  treated  as  made 
on  the  motion  alone,  unaided  by  the  writ,  and 
if  entered  after  the  return  term  the  quashal 
will  be  void;  Fellows  v.  Gr/ffin,  9  S.  &  M. 
362;  S.  P.,  Miller  v.  PaUon,  3  S.  &  M,  463. 
Whether  such  a  writ  of  error  will  lie  to  a 
judgment  on  a  forthcoming  bond;  Qnceref 
The  court  intimate  it  would  not ;  Fellows  v. 
Griffln,  supra. 

36.  Same :  Where  motion  made  and  taken. 
under  advisement.  Where  the  record  showed 
that  a  motion,  to  quash  a  forthcoming  bond, 
was  made  at  the  return  term,  and  taken  un»ier 
advisement,  and  was  not  decided ;  and  also 
showed  another  motion  at  a  subsequent  term, 
to  quash  the  bond,  though  no  bond  be  in  the 
record  ;  it  was  held  that  it  sufiQciently  ap- 
peared that  the  last  motion  was  made  at  a 
term  subsequent  to  the  return  term,  and 
that  the  order  then  quashing  it  was  void : 
held,  also,  that  the  motion  taken  under  ad- 
visement and  not  decided  in  four  months,  as 
required  by  the  statute  (H.  &  H.  481),  will 
be  considered  as  having  ^expired  with  the  term 
at  which  it  was  made ;  Packet  v.  Graves,  6 
S.  &  M.  384. 

37.  Distinction  between  motion  to  quash 
the  bond  and  to  quash  the  execution.  There 
is  a  distinction  between  a  motion  to  quash  an 
ezecation  issued  on  a  forthcoming  bond  and 
a  motion  to  quash  the  bond.  The  court  will 
sustain  the  motion  to  quash  the  bond  if  the 
original  judgment  be  void ;  but  the  motion  to 
quash  the  execution  does  not  call  in  question 


the  bond,  and  is  considered  as  a  waiver  of  the 
defect  in  the  judgment;  Buckingham  v. 
Bailey.  4  S.  &  M.  538. 

38.  Same.  Upon  a  motion  to  quash  the 
execution  issued  on  a  forthcoming  bond,  de- 
fects in  the  original  judgment  and  bond  cannot 
be  noticed  ;  to  reach  them  a  motion  to  quash 
the  forthcoming  bond  is  the  proper  remedy ; 
and  in  this  case  the  judgment  was  void  for 
uncertainty  ;   WeaJhersby  v.  Proby,  1  H.  98. 

39.  Surety's  right  to  move  to  quash.  If  the 
execution  on  a  forthcoming  bond  be  levied  on 
sufficient  property  of  the  principal  to  satisfy 
it,  the  surety  in  it  has  no  interest  in  its 
quashal,  and  no  right,  therefore,  to  make  a 
motion  to  quash ;  King  v.  Terry,  6  H.  513. 
See  post,  44. 

39a.  Quashal :  Cause  for.  A  forthcoming 
bond  can  be  quashed  only  for  some  inherent 
defect.  The  return  of  the  officer  constitutes 
no  part  of  the  bond,  and  can  furnish  no 
ground  for  quashing  it;  Shields  v.  Graves, 
6  H.  262. 

396.  Quashal  as  to  one  party.  When  a 
forthcoming  bond  is  forfeited,  it  becomes  a 
joint  judgment  against  the  principal  and 
surety,  and  it  CHunot  be  quashed  as  to  one  and 
left  in  force  as  to  the  other;  because  if  defec- 
tive as  to  one  it  is  defective  as  to  both,  and 
a  separate  execution  could  not  issue  against 
one.  there  being  no  judgment  to  authorize  it; 
Conn  V.  Pender,  1  S.  &  M.  386. 

T.  HiscellaneoiiB. 

40.  Writ  of  error.  A  writ  of  error  is  not 
allowable  after  the  forfeiture  of  a  forthcoming 
bond  ;  Stamps  v.  Newton,  3  U.  34 ;  but  it 
may  issue  alter  the  execution  of  the  bond  and 
before  forfeiture,  the  forfeiture  being  neces- 
sary to  the  bar  ;  D'tvis  v.  Jordan,  5  H.  295 ; 
S.  P.,  Packet  v.  Graves,  6  8.  &  M.  384 :  A 
writ  of  error  will,  however,  lie  from  the  judg- 
ment of  the  court  overruling  or  sustaining  a 
motion  to  quash  the  bond,  that  being  a  dis- 
tinct  and  separate  proceeding;  Bank  of 
United  States  v.  Patton,  5  H.  200 ;  Packet  v. 
Graves.  6  rf.  &  M.  384. 

41.  Forthcoming  bonds  and  executions  no 
part  of  the  record.  Forthcoming  bonds  and 
executions  will  not  be  noticed  in  the  High 
Court,  unless  copied  in  the  bill  of  exceptions. 
Thej  ere  no  part  of  the  records  in  that  court ; 
Grtgsbey  v.  Francis.  2  H.  845 ;  Kerr  v.  Rob- 
ertson, 5  H.  278  ;  Brigs  v.  Clark,  7  H.  457  ; 
Nor  is  a  forthcoming  bond  a  part  of  the  record 
for  the  High  Court  on  a  writ  of  error  to  revise 
a  motion  to  quash  it,  unless  made  so  by  bill 
of  exceptions;  Shields  v.  Graves.  6  H.  262  ; 
Huston  v.Hayter,  6  H.  580;  Mattheny  v. 
Tottm,  2  S.  &  M.  52  ;  Sprawles  v.  Barnes,  I 
8.  &  M.  629. 

42.  StattUe :  Hmv  construed.  The  statute 
allowing  forthcoming  bonds,  is  to  be  con- 
strued strictly ;  Jones  v.  Miles,  1  H.  50. 

43.  Injunction,  An  injunction  against  pro- 
ceeding on  the  ori|^inal  judgment  does  not 
restrain  an  execution  on  the  forthcoming 
bond,  and  is  no  excuse  to  the  sheriff  for  not 
levying  the  latter ;  Davis  v.  Dixon,  1  H.  64. 
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44.  Surety  assailing  original  iudgment 
A  surely  on  a  forthcoming  bond  becomes 
liable  by  executing  the  bond  and  its  for- 
feiture ;  the  consideration  of  the  bond  is  the 
redelivery  by  the  sheriflf  to  the  principal,  of 
the  property  levied  on.  The  surety  has  no 
such  connection  with  the  original  judgment, 
as  will  enable  him,  apart  from  the  principal, 
to  go  into  a  court  or  equity,  and  re  investi- 
gate the  original  judgment.  Hence,  the  surety 
on  a  forthcoming  bond  cannot,  on  a  bill  filed 
by  him  against  the  creditor  and  the  principal, 
assail  the  original  judgment  on  the  ground 
of  usury;  Baines  v.  Williams,  10  S.  &  M. 
113.   See  ante,'A9, 

45.  Chancery:  Jurisdiction  after  for^ 
feiture.     Whether  after  forfeiture  chancery 

has  jurisdiction  to  go  behind  the  judgment 
of  forfeiture  and  inquire  into  the  validity  of 
the  levy  of  the  expcuiion  on  which  the  bond  | 
is  founded  ;    Qucere  f    Baines    v.  Williams^ 
supra, 

1.  Right  of  grantee  to  sue  for.  It  seems 
that  proof  of  the  legal  existence  of  a  fran-  I 
chise  and  possession  of  it  by  the  plaintiff,  is 
sufficient  to  enable  him  to  maintain  an  uctinu 
on  the  case  for  its  disturbance;  it  is  clearly 
so,  if  proof  be  superadded  that  the  plaintiff 
is  the  legal  grantee  of  the  land  to  which  the 
franchise  (to  wit,  tie  right  to  have  a  toll 
bridge)  is  confined  by  act  of  the  Legislature  ; 
Towns' nd  V.  Bietvpft,  5  H.  503. 

2.  Disturbance  of  franchise,  A  free  bridge 
cannot  be  erected,  without  authority,  within 
the  limits  in  which  the  Legislature  has  gran- 
ted the  exclusive  privilege  of  keeping  a  toll 
bridge,  and  so  near  as  to  interfere  with  the 
fVanchise  thus  granted  ;  Jb. 

3.  Action  for  disturb  I  nre :  E'idence,  In 
an  action'on  the  case  to  recover  dam  iges  for 
the  diversion  of  travel  from  plaintiff's  toll 
bridge  by  the  erection  of  a  free  bridge,  the 
plaintiff  may  give  in  evidence  the  number  of 
persons  crossing  the  free  bridge  at  different 
times.  The  rule  of  law  in  relation  to  the 
giving  in  evidence  repeated  acts  of  trespass, 
has  no  application  when  the  action  is  case;  lb, 

4.  Artion  for  tolls.  When  the  assignees 
of  a  turnpike  company  sue  for  tolls  in  pass- 
ing over  their  road,  it  is  not  necessary  to  make 
profert  in  the  declaration  of  the  grant  of  the 
franchise,  its  transfer,  and  their  authority  to 
exact  the  toll.  These  are  all  matters  of  evi- 
dence, and  need  not  be  pleaded  ;  Dxdaney  v. 
Starke.  7  S.  &  M.  375. 

5.  Rerocation  of.  When  a  franchise  is 
granted  for  a  valuable  consideration,  it  can- 
not be  revoked ;  and  the  payment  of  $25  to 
an  incorporated  town  for  the  exclusive  right 
to  build  a  wharf  in  it,  is  a  valuable  considera- 
tion, and  secures  to  the  grantee  the  exclu- 
sive right;  Martin  v.  O'Brien.  5  G.  2L 

6.  Exclusive  right  not  presumed,  ITie  re- 
tention of  power  in  the  State  is  for  the  bene- 
fit of  the  public,  to  be  exercised  to  that  end 
whenever  the  State  may  deem  it  expedient ; 
and,  therefore,  the  State  is  never  presumed 
to  be  precluded  from  ita  exercise,  except  by 


a  plain  and  manifest  intention  to  surrender  it 
expressed  in  the  grant ;  Collins  v.  Sherman, 
2  G.  679. 

7.  Same.  Unless  there  be  an  express 
grant  in  the  charter  of  a  turnpike  and  ferry 
company,  of  an  exclusive  right  to  keep  a 
ferry  and  turnpike  over  a  particular  river, 
and  on  a  particular  line  of  travel,  the  Legis- 
lature may  afterward  incorporate  another, 
and  authorize  it  to  establish  a  turnpike  and 
ferry  on  the  same  river  and  on  the  same  line 
of  travel,  although  the  establishment  of  the 
latter  may  materially  impair  the  value  of  the 
franchise  granted  to  the  former.  That  the 
Legislature,  in  granting  the  charter  to  the 
first  company,  required  them  to  keep  in  good 
repair  the  improvements  made  iherennder.  is 
no  ground  for  inferring  a  grant  of  an  exclu- 
sive privilege  to  the  company  to  make  such 
improvements  over  that  stream,  on  that  line 
of  travel ;  lb. 

8.  Injnnrtion  against  disturbance  of  fran- 
chise, it  is  no  ground  for  restraining  a  com- 
pany from  using  their  franchise,  under  a 
charter  authorizing  them  to  build  a  turnpike 
and  establish  a  ferry,  that  they  have  located 
their  road  so  near  to  the  road  of  another 
company,  whieh  had  been  previously  built 
under  a  charier  granted  for  that  purpose, 
that  persons  travelling  the  former  might  com- 
mit a  trespass  on  the  latter,  by  travelling  on 
it  without  paying  toll ;  Jb. 

^randtthnt  ^mgnmenfs  {h^  to 
£r  editor^.) 
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I.  Statutes. 

1.  Acts  of  1822  and  1857.  The  second  sec- 
tion of  the  Act  of  1822.  to  prevent  frauds  and 
perjuries,  enacts  as  follows :  "  Every  gift, 
grant  or  conveyance  of  lands,  tenements,  or 
hereditaments,  goods  or  chattels,  or  of  any 
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rent,  eommon,  or  other  profit  or  charge,  out 
of  the  same,  by  writing  or  otherwise,  and 
every  bond,  suit,  judgment,  or  execution,  had 
or  made,  and  contrived  of  malice,  fraud,  covin, 
collnsion  or  guile,  to  the  intent  and  purpose 
to  delay,  hinder  or  defraud  creditors,  of  their 
just  and  lawful  actions,  suits,  debts,  accounts, 
damages,  penalties  or  forfeitures,  or  to  de- 
fraud or  deceive  those  who  shall   purchase 
the  same  lands,  tenements,  or  herditaments, 
or  any  rent,  profit,  or  commodity  oUt  of  the 
same,  shall  be  from-  henceforth  deemed  and 
taken  only  as  against  the  person  or  persons, 
his,  her,  or  their  heirs,  successors,  executors, 
administrators,   or  assignees,  and   every  of 
them,  whose  debts,   suits,  demands,  estates, 
interests  by  such  guileful  and  common  devices 
and  practices  as  aforesaid,  shall  or  might  be, 
in  any  wise  **  disturbed,  hindered,  delayed,  or 
defrauded,  to  be   clearly  and   utterly  void ; 
any  pretence,    color,   feigned  consideration, 
expressing  of  use,  or  any  other  matter  or 
thing  to  the  contrary  notwithstanding.    And, 
moreover,  if  any  conveyance  be  of  goods  of 
chattels,  and  be  not  on  consideration  deemed 
valuable  in  law,  it  shall  be  taken  to  be  frau- 
dulent within  this  act,  unless  the  same  be  by 
will  duly  proved  and  recorded,  or  by  deed  or 
writing,  acknowledged  or  proved;  and  such 
deed,  if  the  same  be  for  real  estate,  shall 
be  acknowledged  or  proved,  and  recorded  in 
the  county  where  the  land  conveyed  is  situ- 
ated ;  and  if  for  personal  properly,  then  in  the 
county  where  the  donee  shall  reside,  or  the 
property  shall  be,  and  the  proof  or  acknowl- 
edgment in    either  case,  shall  be    taken,  or 
made  and   certified,  in  the  same  manner  as 
conveyances  of  lands  and  tenements  are,  by 
law,  directed  to  be  acknowledgea,  or  proved 
and  recorded  within  three  months  after  the 
execution  thereof,  unless  in  the  case  of  per- 
sonalty, possession  shall  really  and  bona  fide 
remain  with  donee."    The  statute  then  pro- 
ceeds to  provide  for  cases  of  loans  and  limi- 
tations   of   personalty   for  three   years,   for 
which  see  Frauds,  Statdtr  of.     This  statute 
is  re-enacted  in  the  Rev.  Code  of  1857,  p.  3.'>8. 
la.  Ad  of  iS^I,  aH,  3 :  Subsequent  creditors. 
In  art  3  of  the  Act  of  1857,  Kev.  Code,  p. 
359,  it  is  provided  that  the  act  shall  not  ex- 
tend in  any  case,  "  to  creditors  whose  debts 
were  contracted  after  such  fraudulent  act, 
unless  made  with  intent  to  defraud  them ;  and 
though  a  conveyance  be  declared  void  as  to 
prior  creditors,  it  shall  not  on  that  account 
be  void  as  to  subsequent  creditors  or  pur- 
chasers.    This  provision  is  not  in  the  Act  of 
1822. 

n.  Volnntary  Oonveyanoe. 
1.  As  to  Ezitting  Creditors. 

2.  Voluntary  deed  void  as  to  exihting  credi- 
tors. A  voluntary  conveyance  is  prima  facie 
fraudulent  as  to  existing  creditors,  and  tfie 
party  claiming  under  it  must  rebut  this  pre- 
sumptioQ  by  clear  and  satisfactory  proof.  It 
will  not  be  sufficient  to  show  merely  4^e  fair 
intentioD  of  the  grantor,  and  that  by  good 
management  the  property  retained  bjr  him 
21 


was  sufficient  to  pay  his  debts.  The  proof 
must  show  that  by  the  ordinary  course  of 
human  transactions,  the  conveyance  could 
not  operate  to  delay,  hinder,  or  defeat  the 
claims  of  prior  creditors.  The  property  con- 
veyed must  be  so  inconsiderable  when  com- 
pared with  that  retained  by  the  grantor,  and 
the  debts  owed  by  him,  that  it  could  not  be 
supposed  that  the  gift  endangered  the  safety 
of  any  of  his  debts,  or  could  delay  their  pay- 
ment; Young  v.  White,  3  0.  146.  In  Swayze 
V.  McCrossin,  13  8.  &  M.  317,  it  was  said  that 
a  voluntary  deed  was  not  good  against  a 
creditor,  whose  debt  was  in  existence  at  the 
tnne  the  deed  was  made ;  and  in  Catchings 
V.  Manlove.  10  G.  655,  it  was  decided  that  a 
voluntary  assignment  by  an  insolvent  debtor 
was  per  se  fraudulent  as  to  existing  creditors, 
whether  made  with  a  fraudulent  intent  or 
not;  S.  P.,  Bogard  v.  Gardley,  4  S.  &  M. 
302. 

3.  Same:  An  instance.  A  will  was  made 
by  which  the  heir  was  disinherited,  and  all 
the  testator's  property,  real  and  personal, 
devised  to  another,  and  proceedings  were 
commenced  by  the  heir  to  annul  the  will. 
These  proceedings  terminated  in  a  compro- 
mise, by  which  one  half  of  the  property  was 
secured  to  the  devisee  under  the  will,  and 
the  other  half  conveyed  by  the  consent  of  the 
heir,  to  his  own  children :  HeM,  that  the  in- 
terest so  conveyed  to  the  children  of  the 
heir,  was  liable  to  the  heir's  debts,  existing 
at. the  date  of  the  compromise.  That  that 
transaction  was  valid,  and  based  on  a  suffi- 
cient consideration  to  be  binding  between  the 
parties  to  it,  but  that  it  conferred  no  new 
title  on  either  the  heir  or  devisee;  but  that  it 
in  effect  conceded  to  the  heir,  as  such,  one-half 
of  the  property,  and  to  the  devisee,  in  his 
character  as  devisee,  the  other  half.  That 
the  interest  of  the  heir  being  thus  secured 
to  him  in  virtue  of  his  title  as  heir,  the  con- 
veyance of  his  one-half  interest  to  his  children 
by  the  compromise  was  a  voluntary  gift  of  it 
by  him  to  them  ;  but  that  his  creditors  had 
no  right  to  subject  the  interest  which  was 
allotted  to  the  devisees  under  the  compromise ; 
Eobb  V.  McKinney,  5  C.  98.  For  other  in- 
stances of  voluntary  conveyances,  see  post, 
52. 

3.  As  to  Subsequent  Creditore. 

4.  As  to  subsequent  creditors.  Voluntary 
conveyances  are  not  necessarily  void  as  to 
subsequent  creditors.  The  presumption  of 
fraud  arising  from  indebtedness,  may  be  re- 
butted by  circumstances  tending  to  show  the 
absence  of  actual  fraud ;  but  if  a  subsequent 
CI  editor  can  show  fraud  in  fact,  by  proving 
that  the  conveyance  was  made  to  avoid  future 
debts  about  to  be  contracted,  or  to  defraud 
existing  creditors,  the  conveyance  is  void,  not 
only  as  to  existing,  but  also  as  to  subsequent 
creditors,  and  will  be  so  declared  at  the  in- 
stance of  a  subsequent  creditor ;  Henry  v. 
Fullerton,  13  S.  &  M.  631.  If  the  grantee  be 
insolvent  at  the  time,  the  conveyance  is  void 
as  to  existing  creditors ;  and  if  he  be  very 
largely  indebted,   as  compared  with  his  re- 
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Bources,  it  is  prima  facte  fraudulent  as  to 
subsequent  creditors.  And  where  this  heavy 
indebtedness  at  the  time  of  making  the  con- 
veyance is  shown,  and  there  is  nothing 
to  rebut  the  fraudulent  intent  presumed 
therefrom,  the  conveyance  will  be  declared 
fraudulent  as  to  subsequent  creditors  (citing 
Henry  v.  Frdlerton,  supra) ;  Vertner  v.  Hum- 
phreys, 14  S.  &  M.  130.  And  a  bill  by  a 
subsequent  creditor,  to  set  aside  the  convey- 
ance, which  charges  merely  that  the  grantor 
was  indebted  for  transactions  before  and 
since  the  transfer,  and  that  without  the  trans- 
ferred property  there  is  not  suflBcient  to  pay 
his  debts,  is  bad  on  demurrer ;  Miles  v.  Rich- 
ards, W.  477. 
See  Statute  on  this  subject,  ante,  la. 

5.  Same,  An  assignment  is  not  fraudulent 
as  to  subsequent  creditors,  unless  made  ex- 
pressly with  the  intentt  o  defraud  such  cred- 
itors ;  Wriaht  v.  Henderson,  7  H.  539.  And 
as  a  general  rule,  an  assignment  made  by  the 
debtor  of  his  property,  with  intent  to  hinder, 
delay  and  defraud  his  creditors,  can  be 
avoided  only  by  t^ose  whose  debts  existed  at 
the  time  the  assignment  was  made.  Subse- 
quent creditors  cannot  avoid  the  assignment, 
unless  the  property  was  in  such  a  situation, 
after  the  assignment,  that  the  grantor  gained 
credit  on  the  faith  of  it ;  or  unless  the  fraud- 
ulent grantee  held  it  in  secret  trust  for  the 
benefit  of  the  grantor.  And  this  rule  was 
applied  in  this  case  to  an  assignment  made 
by  the  husband  to  the  wife ;  Winn  v.  Bamelt, 
2  G.  653;  S.  P.,  Ballitt  v.  Taylor,  5  G.  708. 
Whether  a  conveyance  is  fraudulent  as  to 
subsequent  creditors,  is  peculiarly  a  matter 
for  the  determination  of  the  jury ;  Bogard 
V.  GaHley,  4  S.  &  M.  302.  See  post,  91,  92, 
92a. 

6.  Same :  Rights  of  subsequent  creditors, 
when  conveyance  set  aside  by  existing  crde- 
itor.  Whether  a  deed,  fraudulent  as  to 
existing  creditors,  will  be  set  aside  at  the 
instance  of  a  subsequent  creditor ;  Qucere  f 
But  if  it  be  set  aside  for  fraud  as  to  subsist- 
iivg  creditors,  it  becomes  wholly  void,  and 
cannot  stand  in  the  way  of  subsequent  cred- 
itors; Trimble  v.  Turner,  13  S.  &  M.  348. 
Sed  vide,  ante,  5  ;;isee  also,  post,  91. 

As  to  subsequent  purchasers,  see  post,  92, 
92a. 

(ia.  Same,  By  art.  3  of  Rev.  Code  of 
1857,  p.  359,  it  is  provided  that  a  conveyance, 
fraudulent  and  void  as  to  existing  creditors, 
shall  not  on  that  account  be  void  as  to  sub- 
sequent creditors,  unless  the  fraudulent  act 
was  nuide  with  intent  to  defraud  them ;  Sum^- 
mers  v.  Roos,  42  M.  749. 

in.   Bight  of  Debtor  to  prefer  a  Creditor. 

7.  Right  to  prefer.  An  insolvent  debtor 
may  prefer  a  creditor,  if  he  reserve  in  the 
transaction  no  benefit  to  himself;  Jngraham 
y,  Grigg.  13  S.  &  M.  22;  Hunt  v.  Knox,  6  G. 
6.i5 ;  Mangum  v.  Finucane,  9  Q.  354.  And 
it  does  not  necessarily  make  an  assignment 
of  a  debt  fraudulent  that  it  was  made  to  a 
bona  fide  creditor  to  give  him  a  preference 
over  others,  and  with  the  view  of  securing 


him  that  preference  over  other  creditors  who 
might  sue  out  garnishee  process ;  Swisher  v. 
FitcJi,  I  S.  *  M.  541.  And  this  right  to  pre- 
fer may  be  exercised  by  the  husband  in  favor 
of  the  wife ;  Mangum  v.  Finucane,  supra; 
And  post,  II. 

8.  Remedy  of  other  creditors  to  reach  the 
excess.  If  the  estate  conveyed  to  a  trustee  to 
pay  certain  preferred  debts  be  more  than 
sufficient  to  pay  the  trust,  or  the  trustee  be 
remiss  in  executing  the  trust,  tlie  appropriate 
remedy  for  the  other  creditors  of  tne  grantor 
is  by  bill  in  equity  to  compel  a  fair  settlement, 
and  to  have  the  several  debts  paid  off.  and 
the  surplus,  if  any,  paid  over  to  them ;  Wright 
V.  Henderson,  7  H.  539. 

9.  Restrictions  on  right  to  prefer.  Such  an 
assignment  is  fraudulent  and  void,  if  it  secure 
lasting  and  mutual  benefit  to  an  insolvent 
debtor;  Harney  v.  Pack,  4  S.  &  M.  229; 
Hunt  V.  Knox,  5  G.  655.  A  debtor  in  embar- 
rassed circumstances  executed  a  deed  in  trust 
on  all  his  property  to  secure  a  debt  due  to 
his  brother-in-law,  providing  that  the  trustee 
should  apply  the  proceeds  to  the  payment  of 
the  debt  secured,  and  should  pay  tne  surplus, 
if  any,  to  the  grantor.  Afterwards  he  exe- 
cuted another  deed  in  trust,  conveying  the 
same  property,  besides  land  not  embraced  in 
the  first  aeed,  for  the  purpose  of  securing  the 
same  debt,  but  reserving  a  support  for  himself 
and  family  out  of  the  rents  and  profits.  'I'he 
trustee,  by  virtue  of  the  power  vested  in  him, 
ttold  the  whole,  at  an  unusual  season  of  the 
year,  and  for  a  very  inadequate  price,  to  the 
creditor  whose  debt  was  secured.  The  grantor, 
during  the  whole  of  the  period  from  the  exe- 
cution of  the  first  deed  to  the  time  of  the 
trial,  remained  in  the  use  and  possession  of 
the  property,  causing  it  to  be  assessed  in  his 
name,  and  paying  the  taxes  thereon :  Held, 
that  the  conveyances  were  fraudulent  as  to 
creditors;  Hunt  v.  Knox,  supra» 

10.  Same.  And  the  assignment  must  be 
bona  fide,  and  not  with  a  view  of  securing  a 
benefit  to  the  grantor  from  the  property  con- 
veyed. And  ifit  be  made  just  before  judgments, 
for  large  amounts  are  rendered  against  the 
grantor,  the  proof  must  show  afiirmatively 
the  bona  fides  of  the  transaction;  Stant&n  v. 
Green,  5  G.  576. 

11.  Power  of  husband  to  prefer  wife :  Case 
in  judgment.  Where  a  creditor  of  an  iusoU 
vent  husband  is  indebted  to  the  wife  on  ac- 
count of  her  separate  estate,  and  upon  a  set- 
tlement of  the  accounts  the  husbanu  becomes 
by  agreement  of  all  the  parties,  substituted 
as  debtor  to  the  wife,  the  husband  may,  after 
such  substitution,  make  a  valid  payment  of 
such  debt  to  the  wife  in  preference  to  bis  other 
creditors,  if  it  be  done  bona  fide  and  without 
a  design  of  securing  a  benefit  to  himeslf.  But 
where  the  husband  has  advanced  money  to 
the  wife  to  purchase  property,  and  the  pur- 
chase has  been  made,  and  legal  proceedings 
have  been  commenced  to  subject  the  property 
to  the  husband's  debts,  then  an  agreement 
made  between  the  parties,  by  which  the  ad^ 
vance  made  by  the  husband  to  purchase  the 
property  for  the  wife,  was  accepted  by  the 
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no  new  credit  on  it ;  Harney  v.  Pdck^  supra  ; 
S.  P.,  Pope  V.  Pope,  40  M.  516. 

15.  Same :  Case  in  judgment,  A  debtor 
made  a  mortgage  to  secure  a  preferred  credi- 
tor, which  was  fraudulent  on  its  face,  and  after- 
wards sold  bis  equity  of  redemption,  taking 
to  himself  the  promise  of  the  vendee  to  pay 
the  mortgage  debt  and  the  other  legal  encum- 
brances existing  on  the  property,  but  the  ven- 
dee at  that  time  paid  nothing,  and  did  not 
become  bound  to  the  mortgagee  or  other  en- 
cumbrancers to  pay  them  anything.  The  effect 
of  that  sale  is  to  place  the  vendee  in  the  exact 
position  of  the  vendor,  and  the  vendee  gets  no 
rights  which  the  vendor  did  not  have,  and  if 
the  vendee  be  innocent  of  all  fraud,  still  the 
creditors  of  the  vendor  can  subject  the  mort- 
gaged property  so  sold  to  the  payment  of  their 
debts.  The  vendee  will  be  chargeable  with 
lull  notice  of  the  fraudulent  character  of  the 
mortgage,  and  as  to  the  creditors,  will  be 
considered  a  purchaser  without  value ;  since 
upon  their  subjecting  the  property  to  the 
payment  of  their  debts,  the  vendee  would  be 
released  from  his  promise  to  vendor  to  pay 
the  mortgage.  And  if  after  such  a  sale  of  the 
equity  of  redemption,  the  vendee  give  his  notes 
directly  to  the  mortgagee  and  thereby  become 
bound  to  pay  the  debt,  it  will  make  no  differ- 
ence, since  the  transaction  will  be  determined 
by  the  circumstances  under  which  it  was  made, 
and  will  not,  if  then  fraudulent,  be  made  good 
by  subsequent  changes.  But  it  must  be  ob- 
served in  this  case,  that  the  sale  was  of  the 
mere  equity  of  redemption,  and  no  money  was 
paid  or  obligation  then  assumed  to  the  mort- 
gagee or  other  encumbrancer,  and  there  was 
no  repudiation  of  the  fraudulent  mortgage. 
What  would  have  been  the  eflFect  as  to  cred- 
itors not  then  having  liens,  if  the  mortgagor, 
mortgagee  and  vendee  had  all  agreed  to  a  sale 
of  the  property  embraced  in  the  mortgage  for 
a  fair  value,  and  the  vendee  had  become  di- 
rectly responsible  to  the  mortgasree  for  the 
debt,  was  not  decided;  Farmers'  Bank  of 
Virginia  v.  Douglass,  11  S.  &  M.  469.    See 

post,  22. 

16.  Same:  Where  new  credit  advanced. 
But  if  the  deed  be  not  fraudulent  on  its  face, 
yet  be  in  fact  made  with  a  fraudulent  intent 
on  the  part  of  the  grantor,  it  will  not  be  void 
as  against  a  cestui  que  trust,  who  was  innocent 
of  the  fraudulent  design,  and  who  advanced  a 
credit  on  the  faith  of  the  execution  of  the  con- 
veyance ;  Harney  v.  Pack,  4  8.  &  M.  229. 
See  ante,  15. 


creditor  of  the  husband  as  a  satisfaction  of 
the  debt  due  by  the  husband  to  him,  and  by 
the  wife,  in  payment  of  the  debt  due  by  the 
creditor  to  her,  will  not  secure  the  property 
to  the  wife,  exempt  from  the  claims  of  the 
husband's  creditors ;  Mangum  v.  Finucan^,  9 
G.  354. 

11a.  Right  to  sell  property  to  apply  pro- 
ceeds to  preferred  creditors.  While  a  man  in 
failing  circumstances  has  the  right  to  sell  his 
property,  if  unencumbered,  and  apply  the  pro- 
ceeds  to  the  payment  of  preferred  creditors, 
yet  snch  sale  must  be  free  from  fraud,  and  if 
the  purchaser  knows  the  proceeds  are  to  go 
to  a  particular  preferred  creditor,  the  sale 
must  be  for  a  full  and  adequate  consideration, 
and  however  great  suspicion  may  be  thrown 
around  the  sale,  if  it  comes  up  to  those  re- 
quirements, it  may  overcome  the  presumptions 
against  it.  And  if  the  sale  be  for  nine-tenths 
of  the  full  value,  this  will  be  sufficient  as  to 
price,  especially  where  there  is  a  conflict  in 
the  evidence  as  to  the  value,  and  some  of  the 
witnef«8e8  place  it  below  the  sale  price;  Far- 
mers' Bank  V.  Douglass,  1 1  S.  ft  li.  469 

IV.  Frandalent  Intent. 
1.  H eoessity  for  the  Intent  to  exist. 

12.  Main  intent.  Where  a  conveyance  may 
hinder  and  delay  creditors,  it  is  not  for  that 
reason  alone  void,  if  it  were  made  with  a  . 
proper  intent ;  but  it  is  void  where  the  main  i 
intent  is  to  hinder  and  delay  creditors,  and  the 
conveyance  is  a  mere  contrivance  for  that 
purpose;  Farmers*  Bank  v.  Douglass,  US. 
A:  M.  469 ;  S.  P.,  Ingraham  v.  Grigg,  13  S. 
k  M.  22. 

13.  The  unlawful  indent,  when  necf'ssary. 
The  unlawful  intent  is  necessary  to  vitiate  the 
conveyance,  and  must  be  so  alleged  in  a  bill  to 
B^'t  it  aside.  The  allegation  that  the  convey- 
ance "is  void  on  its  face  and  fraudulent  as  to 
creditors,'*  is  insufficient  to  render  the  facts 
appearing  on  the  face  of  the  conveyance, 
competent  evidence  to  establish  fraud,  unless 
it  be  also  alleged  that  the  conveyance  was 
made  to  hinder,  delay  or  defraud  creditors; 
Hogan  v.  Burnett,  8  G.  617. 

Yet  a  voluntary  conveyance  by  an  insol- 
vent debtor  is  fraudulent  per  se  as  to  existing 
creditors,  whether  made  with  a  fraudulent  in- 
tent or  not;  Catchings  v.  Manlove,  10  G.  655; 
ante,  2.  And  in  such  a  case  it  is  not  neces- 
sary in  the  bill  to  aver  the  fraudulent  intent ; 
CatcJungs  v.  Manlove,  supra, 

3.   Where  Fraudulent  Intent  ezitts  only  on  the 
part  of  the  Grantor. 

14.  It  vitiates  conveyance  to  secure  antece- 
dent debt.  An  assignment  made  to  secure  an 
antecedent  debt  is  void  if  made  with  a  fraudu- 
lent intent  on  the  part  of  the  grantor,  though 
Beither  the  trustee  nor  the  creditor  whose 
debt  was  secnred,  participated  in  the  fraudu- 
lent design;  Harney  y.  Pack,  4  8.  &  M.  22d  ; 
Farmers'  Bank  v.  Douglass,  11  S.  &  M.  469. 
And  it  is  not  necessary  that  the  fraud  should 
appear  on  the  face  of  the  deed ;  it  is  still  void 
as  to  creditors  if  the  beneficiary  has  advanced 


8  Pnrohaaer  from  Fraudulent  Grantee. 

17.  Bona  fide  purchaser  for  value,  A.  bona 
fide  purchaser  for  value,  without  notice, 
under  a  deed  in  trust,  not  void  on  its  face, 
cannot  be  affected  by  any  fraud  intended  on 
the  part  of  the  grantee ;  Ewing  v.  Cargill, 
13  S.  &  M.  79 ;  but  if  he  have  notice,  or  be 
not  a  bona  fide  purchaser,  he  stands  in  the 
same  situation  as  his  vendor;  Watson  v. 
Dickens,  12  S.  &  M.  608. 

18.  What  is  notice :  Bill  to  set  aside  no  lis 
pendens,  A  bill  filed  by  a  creditor  to  set 
aside  a  fraudulent  conveyance,  is  not  a  lis 
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pendens  in  the  sense  of  being  notice,  to  a 
person  purchasing  from  the  debtor;  and  a 
bona  fide  purchaser  of  the  property  so  sought 
to  be  subjected,  after  the  bill  is  filed,  will 
hold  it,  if  he  have  not  actual  notice  of  the 
.  fraud,  and  there  be  no  lien  on  the  property, 
or  if  the  lien  be  lost  by  lapse  of  time  during 
the  suit ;  McCutchen  v.  Miller.  2  G.  65. 

18a.  Nutice  to  trustee  notice  to  creditor. 
If  a  trustee  in  a  conveyance  to  secure  a 
creditor  have  notice  of  the  fraudulent  intent 
of  the  grantor,  and  if  the  trustee  be  agent 
for  the  beneficiary,  the  notice  to  the  creditor 
is  notice  to  the  beneficiary ;  Pope  v.  Pope,  40 
M.516. 

19.  Same:  Property  consumable  in  its  use. 
The  conveyance  of  property  consumable  in 
its  use  being  not  per  «e  fraudulent,  but  only 
pinma  facie  evidence  of  fraud,  unless  it  be 
stipulated  in  the  mortgage  that  the  mort- 
gagor may  use  it.  a  purchaser  under  the 
mortgage  (from  the  trustee)  for  valuable 
consideration,  without  other  notice  of  fraud 
than  arises  from  such  conveyance  of  con- 
sumable property,  will  be  protected.  The 
rule  would  be  different  if  the  mortgagee  or 
creditor  were  the  purchaser,  or  if  the  deed 
were  fraudulent  per  se  on  its  face  (citing 
Haniey  v.  Pack,  4  S.  &  M.  229;  Farmers' 
Bank  v.  Douglass,  11  S.  iv  M.  469);  Ewmg 
v.  Cargill,  13S.  &  M.  79. 

20.  Assignee  of  notes  given  to  consummate 
fraudulent   conveyance.    If  a  grantee  iu  a 

trandulent  conveyance  give  his  notes  for  the 
purchase  money,  secured  by  a  mortgage  on 
the  property  thus  fraudulently  conveyed  to 
him,  the  assignee  of  the  note  and  mortgage, 
for  value  and  without  notice,  will  not  be  en- 
titled to  enforce  the  mortgage  against  the 
creditors  of  the  fraudulent  grantor  (citing 
Farmers'  Bank  v.  Douglass,  11  S.  &  M. 
461)) ;  Johnston  v.  Dick,  5  C.  277. 

4.  Where  Fraudulent  Intent  is  known  to 
Fnrchaaer  for  Yalne. 

21.  It  vitiates  the  sale.  A  full  and  ade- 
quate consideration  paid  by  vendee,  though 
a  circumstance  of  much  weight,  to  repel  the 
presumption  of  fraud,  yet  does  not  save  a 
sale  made  with  intent  on  the  part  of  vendor 
to  defeat  his  creditors  from  condemnation,  if 
the  vendee  had  notice  of  such  intent.  And 
the  notice  need  not  be  direct,  but  may  be  in- 
ferred from  circumstances ;  anything  in  the 
conduct  of  the  vendor  known  to  the  vendee 
which  ought  reasonably  to  put  the  vendor  on 
inquiry,  is  equivalent  to  notice;  Farmers* 
Baiik  V.  Douglass,  11  S.  &  M.  469. 

22.  Same :  Case  in  judgment.  A  debtor 
in  failing  circumstances,  residing  in  this 
State,  and  possessed  of  a  large  estate,  mort- 
gaged a  part-of  it  to  secure  a  large  debt  due 
to  a  preferred  creditor,  which  was  to  be  paid 
by  instalments.  He  refused  the  application 
of  the  creditor  for  a  new  mortgage  on  other 
property  to  secure  further  the  same  debt,  the 
property  already  mortgaged  being  inade- 
quate, but  of  his  own  motion  procured  a 
neighbor  and  friend  to  sign  with  him,  and  as 
his  surety  two  notes  for  the  last  two  instal- 


ments, extending  the  time  of  payment,  how- 
ever,  three  years.     To  indemnify  the  surety, 
and  secure  the  notes  signed  by  him.  he  exe- 
cuted  another  mortgage  on  all  the  remainder 
of  his  property,  except  his  watch  and  pencil, 
reserving  the  possession  to  himself  until  de- 
fault made  in  the  payment  of  the  notes.    This 
last  mortgage  was  fraudulent  on  its  face,  in 
conveying  property  couFuraable  in  its  use, 
and  in  reserving  the  use  of  it  to  the  mort- 
gagor.     After  this,  fearing  that  his  equity  of 
redemption  would  be  sold  under  some  trivial 
execution    against    him,    he    wrote   for  bis 
brother-in-law  who  resided  in  Kentucky,  who 
thereupon  came  to  Mississippi,  and  bought 
the  equity  of  redemption  in  both  mortgages, 
for  the  consideration  that  the  brother-in-law 
would  pay  off  the  encumbrances,  which  were 
nearly,  if  not  quite,  equal  in  value  to   the 
property ;  this  promise  to  pay  being  made  to 
the   vendor,  and  not  to  the  encumbrancers. 
After  the    sale,    judgments   were    rendered 
against  the  debtor  and  executions  levied  on 
the  property  embraced  in  the  second  mort- 
gage, and  the  brother-in-law  filed  a  bill  in 
equity  to  enjoin  the  sale.     The  court  reviewed 
at  length  all  the  circumstances  attending  the 
sale,  both  for  and  against  its  fairness.     On 
the  one  hand  the  fraudulent  character  of  the 
second  mortgage,  the  expressed  intention  of 
the  debtor  to  make  some  conveyance  to  save 
his  property;  the  conveyance  of  his  whole 
estate,  and  the  subsequent  retention  of  it  by 
him  for  two  years  ;  ihp  relationship  between 
vendor  and  vendee;  the  knowledge  of  the  latter 
of  the  embarrassed  condition  of  the  vendor  ; 
the  strong  probability  that  the  vendee  knew 
of  the  fraudulent  intent  of  the  vendor;  that 
his  undertaking  to  pay  the  encumbrances  was 
to  the  vendor;  and  that  he  was  writieA  to  by 
vendor   to  become   the  purchaser.    On  the 
other  hand,  that  the  price  agreed  to  be  paid 
was  nearly,  if  not  quite,  equal  to  the  value  of 
the  property ;  the  opinion  <»f  the  preferred 
creditor,  who  was  thoroughly  familiar  with 
all  the  transactions,  that  it  was  fair  and  hon- 
est.   The  court  gave  no  opinion  as  to  whether 
the  vendee  participated  in  the  fraud  in  the 
tale,  but  held,  that  he  was  not  a  bo7ia  fidt 
purchaser  for  value  without   notice  of   the 
fraud  of  the  debtor,  as  he  had  only  assumed 
to  the  vendor  the  payment  of  the  debts  which 
were  a  lien  on  the  property,  and  secured  in 
part  by  a  mortgage  fraudulent  on  its   face ; 
and  had  paid  no  money  and  given  no  surety 
or  obligation  to  the  mortgage  creditors  until 
after  tne  sale  was  completed.    And  that  he 
stood  in  exactly  the  position  of  his  vendor, 
and  the  sale  being  fraudulent  as  to  him,  was 
fraudulent  also  as  to  the  purchaser;  Maim- 
ers Bank  v.  Douglass,  11  S.  &  M.  469.     fc>ee 
ante,  15. 

T.  Oonyeyanoe  Frandnlent  on  its  Face. 

1.  The  Mortgage  of  Property  ooninmable  by  its 
use. 

23.  Its  efect.  The  mortgaging  of  property, 
the  use  of  which  involves  its  consumption 
and  destruction,  is  an  evidence  of  fraud  not 
conclusive,  but  of  much  weight ;  and  unless  it 
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is  explained  satisfactorily  by  him  who  sets  up 
the  mortgage,  and  on  whom  that  duty  is  im- 
posed, the  mortgage  will  be  adjudged  fraud- 
ulent. But  where  the  right  to  use  such 
property  is  reserved  to  the  mortgagor  in  the 
mortjrage,  it  is  fraudulent  per  se  on  its  face  ; 
Farmers'  B'k  v.  Douqlass,  11  S.  &  M.  469  ; 
S.  P.,  Ewirig  v,  CargiU,  13  S.  &  M.  79.  But 
the  mere  mortgaging  of  such  property,  with- 
out any  stipulation  as  to  its  use,  is  not  notice 
of  the  fraudulent  character  of  the  mortgage 
so  as  to  affect  a  purchase  for  ralue  from  the 
trustee.  Aliter,  Where  the  stipulation  that 
the  mortgasror  shall  use  it,  is  in  the  mortgage ; 
Ewing  v.  Cargill,  supra, 

8.  The  Time  given  before  Foreclosure. 

24.  Indefinite  time.  A  mortgage  by  a 
debtor  of  all  his  property,  by  which  it  is  pro- 
vided that  the  trustees  shall  pay  all  his  debts 
from  the  profits  and  income,  thus  tying  up 
the  estate  indefinitely,  is  on  that  account 
fraudulent,  and  it  is  also  fraudulent  in  reser- 
ving a  benefit  to  the  debtor  by  saving  the 
corpus  of  the  estate  to  him ;  Arthur  v.  Com'l 
^  R.  R.  Rk  of  Vickahurg,  9  S.  &  M.  394. 
Seepos^,  27. 

25.  The  time  allowed  to  failing  debtor.  It 
seems  as  a  general  rule,  where  a  mortgage  is 
executed  by  a  debtor  in  failing  circumstances 
to  secure  (the  renewal  of)  a  debt  then  past 
due,  no  further  time  should  be  granted  before 
foreclosure,  than  the  usual  time  of  collecting 
debts  by  due  course  of  law ;  yet  there  may  be 
circumstances  in  which  it  would  be  proper  to 
stipulate  for  greater  delay,  as  where  the  debt 
is  large  and  the  property  mortgaged  also 
large,  and  where  also  the  personal  exertions 
of  the  debtor  are  relied  on  as  one  of  the 
means  of  payment,  yet  in  such  a  case  no 
more  property  should  be  conveyed  than  is 
reasonably  sufficient  to  pay  the  debt;  Farm- 
trsC  B'k  v.  Douglass,  11  S.  <fe  M.  469.  But. 
in  Henderson  v.  Downing,  2  0. 106,  the  court 
declare  that  under  no  circumstances  should 
longer  delay  be  given  than  the  usual  time  for 
collecting  by  due  course  of  law,  and  reject 
the  exception  to  this  rule  stated  above,  see 
post,  26,  72. 

3.  fieserving  a  Benefit  to  the  Orantor. 

26.  Reserving  support  to  grantor's  family. 
A  deed  in  trust  made  by  an  insolvent  debtor 
to  secure  a  pan  of  his  debts,  conveyed  a 
large  amount  of  real  and  personal  property, 
audit  provided  that  no  sale  should  take  place 
for  five  years,  and  in  the  meantime  the  cur- 
rent expenses  of  the  grantor's  family  should 
be  paid  out  of  the  income  :  Held,  that  the 
deed  was  fraudulent  as  to  creditors  on  two 
grounds.  1st.  In  reserving  a  benefit  to  the 
grantor  and  his  family.  2d.  In  tying  up  the 
property  from  sale  for  five  years  (see  ante,  25); 
Henderson  v.  Dotvning,  2  C.  106.  And  if  a 
debtor  in  failing  circumstances  makes  an  ab- 
solute sale  of  his  property,  and  stipulates  for 
a  support  of  himself  and  family  fur  a  term  of 
years  as  a  part  of  the  price,  the  law  will 
regard  the  transaction  with  suspicion,  since 
he  thereby  enures  a  benefit  to  himself  at  the 


expense  of  his  creditors.  For  the  property 
would  not  sell  for  as  much  thus  encumbered 
as  it  would  without  it  (citing  Arthur  v.  Coin  I 
Sr  R.  R.  B'k  of  Vickshurg,  9  S.  &  M.  394) ; 
Wooten  V.  Qark,  1  0.  75 ;  S.  P.,  Hmit  v. 
Knox,  5  G.  e.^.'^.     See  ante.  10. 

27.  No  lasting  benefit  allowed  to  be  reser- 
ved.  No  permanent  or  lasting  benefit  can  be 
reserved  to  the  debtor  in  an  assignment  to 
pay  debts,  made  by  an  insolvent  debtor,  and 
if  such  reservation  be  made,  it  will  make  the 
assignment  fraudulent  as  to  creditors.  A 
railroad  and  banking  company,  assessed  all 
its  property  of  whatever  kind,  and  the  profits 
of  the  road  to  trustees  for  an  indefinite  time. 
Ist.  To  enable  the  trustees  to  borrow  $2f)0.- 
000.  with  which  to  complete  the  road.  2d. 
After  paying  all  the  expenses  of  running  the 
road,  and  the  salaries  of  the  trustees,  to  pay 
the  net  profits  j)ro  rata  on  the  debts  of  the 
corporation,  and  the  arrangement  was  to  con- 
tinue until  all  the  debts  were  paid  :  Held, 
that  the  deed  was  fraudulent  as  to  creditors, 
in  that  it  provided  that  the  profits  alone  for 
an  indefinite  period  should)  be  applied  to  the 
payment  of  the  debts  of  the  corporation  until 
all  the  debst  were  extinguished ;  that  this  was 
tying  up  the  property  for  an  indefinite  period 
from  creditors,  and  hindered  and  delayed 
them  in  the  assertion  of  their  rights,  and  re- 
served a  benefit  to  the  corporation,  in  keep- 
ing the  corpus  of  the  property  from  sale, 
for  its  use, until  the  debts  were  paid;  Arthur 
V.  Com'l  Sf  R.  R.  B'k  of  Viiksburg,  9  S.  & 
M.  394.    See  ante,  24. 

•See  Railways,  31. 

28.  Reservation  of  surplus  after  sale  by 
ti'ustee.  As  to  this  see  ante,  9. 

'J  9.  Reservation  of  right  to  use  property  : 
Case  in  judgment.  A  debtor  in  failing  cir- 
cumstances, who  had  already  executed  a  mort- 
gage on  part  of  his  property  to  secure  a  pre- 
ferred creditor,  afterwards  gave  an  additional 
mortga  e  to  secure  said  debt,  and  In  this 
mortgage  was  embraced  besides  land  and 
slaves,  **  75  mules,  2  horses,  2  carriages,  1 
pair  carriage  horses,  150  head  of  cattle,  24 
oxen,  6  wagons,  2  water  carts,  175  plows, 
500  hogs,  15,000  bushels  of  corn,  200  stacks 
of  fodder,  7,000  bushels  of  potatoes,  and  all  the 
debtor's  household  and  kitchen  furniture  and 
farming  utensils."  The  mortgage  was  execu- 
ted in  1839  to  secure  a  debt  due  in  1842,  and 
one  due  in  1844,  and  it  provided  that  the 
mortgagor  was  to  remain  in  possession  of  the 
land  and  slaves  until  default  made  in  the  pay- 
ment of  either  of  the  debts,  and  he  was  to 
use  so  much  of  the  corn,  potatoes,  &c.,  as  was 
necessary  for  the  support  of  the  slaves  and 
80  much  of  the  cattle,  mules,  farming  imple- 
ments, &c.,  as  was  necessary  to  cultivate  the 
plantation  :  Held,  that  the  mortgage  was 
frandnlent  on  its  face  as  to  creditors  ;  Farm- 
er«'  B'k  v.  Douglass,  11  S.  &  M.  469. 

4.   Misoellaneous. 

30.  Assignment  on  condition  of  release. 
An  assignment  by  a  debtor,  of  only  part  of 
his  property  for  the  benefit  of  his  creditors, 
with  a  stipulation  that  the  creditors  shall 
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give  a  general  release  to  the  debtor  as  a  con- 
dition of  receiving  a  dividend*  is  fraudulent. 
A  debtor  in  failing  circumstances  cannot  de- 
vote a  part  of  his  property  to  the  payment  of 
his  debts,  and  reserve  a  part  upon  a  condi- 
tion that  the  creditors  shall  not  touch  the 
part  assigned,  unless  upon  surrendering  all 
claim  to  that  which  is  reserved.  But  this 
principle  does  not  prevent  a  debtor  from 
making  a  partial  assignment  of  his  property 
for  the  payment  of  his  debts,  if  the  part  re- 
served remained  still  liable  to  his  debts ;  In- 
graham  V.  Grigg,  13  S.  &  M.  22. 

31.  Large  salaries  aUotoed  trustees.  The 
fact  that  the  assignees  in  an  assipument  for 
the  benefit  of  creditors,  are  to  receive  large 
salaries  from  the  trust  estate,  does  not  per  se 
niftke  the  deed  fraudulent;  Arthur  v.  Com'l 
6r  R.  R.  BJc  of  Vtcksburg,  9  S.  &  M.  394.  And 
this  is  so,- even  where  a  bank  is  the  assignor, 
and  its  president  and  cashier  are  the  trustees ; 
Jngraham  v.  Grigg,  13  S.  &  M.  22. 

32.  Future  advances.  A  provision  in  a 
deed  of  assignment  by  an  insolvent  debtor  to 
secure  future  advances,  is  not  necessarily 
fraudulent.  This  depends  upon  the  bona 
fides  or  mala  fides  of  the  transaction.  If  the 
future  advances  be  necessary  to  save  the 
corpus  of  the  estate,  for  the  benefit  of  cred- 
itors, the  provision  is  a  proper  one ;  Arthur 
v.  Comn  ^  R.  R.  B'k  of  Vickshurg,  9  S.  &  M. 
894. 

33.  The  power  to  pledge :  Sale  of  credit  of 
assignor.  A  deed  ofassigument  by  a  bank  to 
trustees  for  the  benefit  of  creditors,  author- 
ized the  trustees  to  pledge  or  sell  any  of  the 
property  conveyed,  including  the  notes  issued 
by  the  bank,  in  ease  any  pressing  emergency, 
not  otherwise  to  be  provided  for,  should  ren- 
der itnecessary,  so  to  employ  the  bank  notes : 
Held,  that  this  did  not  itself  render  the  deed 
fraudulent  in  law ;  that  such  a  provision  was 
not  an  improper  appropriation  of  the  assets, 
although  it  may  lead  to  such  a  result;  and  if 
the  power  thus  given  be  improperly  exer- 
cised, so  as  to  amount  to  fraud  in  fact,  a 
court  of  chancery  may  check  and  control  the 
abuse  upon  the  application  of  the  creditors 
and  stockholders ;  Montgomery  v.  Galbraithf 
11  S.  &  M.  555. 

VI.    Badges  of  Fraud. 
1.    PoBseBsion  by  Seller  after  Absolute  Sale. 

34.  Possession  prima  facie  fraudulent. 
Poss  ssion  of  personalty  by  the  seller,  after 
an  absolute  sale,  is  prima  facie  fraudulent  as 
to  the  creditors  of  the  seller,  and  throws  the 
burden  of  proof  on  vendee,  to  establish  its 
fairness ;  Comstock  v.  Rayford.  12  S.  A  M. 
369 ;  Carter  v.  Graves^  6  H.  9 ;  Rankin  v. 
Holloway,  3  S.  A  M.  614.  And,  if  the  debtor 
be  largely  indebted,  and  the  indebtedness 
about  to  ripen  into  judgment,  when  the  sale 
is  made,  the  subsequent  retention  of  posses- 
sion by  him,  creates  such  a  presumption  of 
fraud,  as  to  require  clear  and  satisfactory 
proof  of  the  fairness  of  the  transaction. 
And  this  presumption  of  fraud  is  strengthened 
if  the  sale  be  made  to  a  near  relative  of  ven- 


dor, who  also  is  laboring  under  pecuniary 
embarrassment ;  Johnston  v.  Dick,  5  C.  277. 
And  this  rule  applies  when  the  creditor  is  a 
subsequent  one,  if  he  have  no  notice  of  the 
sale  ;  Kdnhin  v.  Hollotvay,  supra.  See  posl^ 
71,  72. 

35.  Possession  of  land :  Joint  possession  of 
vendor  and  vendee.  Possession  of  land  by 
an  insolvent  vendor  after  an  absolute  sale,  is 
evidence  of  a  fraudulent  design  as  to  creditors; 
and  if  the  possession  be  accompanied  by  acts 
of  ownership,  the  evidence  of  fraud  becomes 
very  strong.  And  in  the  sense  of  this  rule,  if 
the  vendee  come  into  the  joint  possession  of 
the  land  with  the  vendor,  it  is  considered 
there  has  been  no  change  of  possession; 
Wooten  V.  Clarky  1  C.  75.    See  post. 

^    8.    Possetsion  after  Public  Forced  Sale. 

35a.  Su^h  possession  no  evidence  offravd. 
Although  it  is  well  settled  that  possession  of 
property  by  the  vendor  after  a  voluntary  sale 
made   by  him,  is  prima  facie  evidence    of 
fraud  as  to  creditors,  yet  the  rule  does  not 
apply  to  public  forced  sales  made  under  exe- 
cutions and  deeds  of  trust.     In  such  saleii, 
on  account  of  their  necessary  notoriety  in 
the    neighborhood,   fraud    is    not    presumed 
from  the  fact  that  after  the  sale,  the  property 
is  left  in  possession  of  the  original  owner  or 
that  of  his  family;  but  in   such   cases  the 
question  of  fraud  is  to  be  determined  from 
all  the  circumstances,  without  any  presump- 
tion of  fraud  from  the  fact  of  possession  by 
the  original  owner.  This  case  is  distinguished 
from  Rankin  v.  Holloway.  3  S.  &  M.  620  (see 
post,  38) ;  for  in  the  latter,  though  the  sale 
was  public,  it  was  also  voluntary ;  and  the 
very  long  possession  of  the  vendor  in  that 
case,  was  also  a  circumstance  of  much  promi- 
nence and  weight;  Garland  v.  Chambers,  11 
8.  &  M.  337 ;  S.  P..  Foster  v.  Pugh,  12  S.  A 
M.*416;  Eiuing  v.  Cargill,  13  ib.  79.     The?^ 
cases  seem  to  overrule   Slovall  v.  Farmei%* 
^  Mf^rchants'  B'k,  8  S.  &  M.  305,  where  it 
was  held,  that  the  leaving  of  property  sold 
at  sheriflTs  sale,  with  the  original  owner  for 
two  years  or  more,  and  until  it  was  levied  on 
under  other  executions  against  him,  was  at 
least  pnTna/aa'e  fraudulent ;  it  may,  however, 
be   sustained   on   the   principle    applied    in 
Trimble  v.  Turner,  13  8.  &  M.  348,  for  which 
see  post,  36.    If  such  possession  of  personalty 
could  be  considered  as  fraudulent,  after  a 
sheriflTs  sale,  it  could  have  no  influence  to 
make  a  sale  of  realty  at  the  same  time  and 
place,  fraudulent ;  Foster  v.  Pugh^  12   8.  k 
M.  416. 

36.  Modification  of  the  principle  as  to 
sheriff's  sales.  The  principle,  which  protects 
execution  sales  from  the  presumption  of  fraud 
arising  in  private  sales,  from  the  continued 
possession  of  the  original  owner  after  the 
sale,  does  not  apply,  where  the  sheriflTs  sale 
is  but  the  consummation  of  au  agreement 
made  betwe<'n  the  parties  anterior  therett>, 
that  the  purchaser  should  buy  at  the  sale. 
Such  an  agreement  makes  it  a  private  sale 
as  to  this  question;  Trimble  v.  Turner^  13 
S.  &  M.  348  (for  the  instance,  see  powt}. 
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37.  Possession  of  realty  after  sheriff's  sale. 
PoseessioD  of  realty  is  not  delivered  to  the 
purchaBer  at  sheriflf's  sale,  and  for  this  reason 
also,  the  retention  of  possession  by  the 
debtor  is  no  evidence  of  fraud ;  nor  is  the 
fact  that  the  debtor  after  the  sale  claimed 
rent  on  the  realty,  unless  the  proof  connect 
the  purchaser  with  an  admission  of  the 
debtor's  right  to  claim  rent ;  Foster  v.  Pugh, 
12  S.  A  M.  416. 

38.  Voluntary  public  sale.  In  the  year 
1823.  E.  F.  being  m  debt,  sold  his  slaves  at 
public  sale  to  U.,  who,  as  the  consideration 
therefor,  agreed  to  pay  some,  but  not  all  of 
1.  F.'s  debts,  and  he  left  the  slaves  in  E.  F.'s 
possession.  G.,  the  first  purchaser,  after- 
wards sold  the  same  slaves  to  J.  F.,  the 
father  of  E.  F.,  for  the  same  consideration, 
J.  F.  refunding  to  G.,  the  amount  he  had 
paid  on  E  F.'s  debts.  The  slaves  still  re- 
mained with  E.  F.,  the  original  owner,  till 
1840,  when  he  died.  J.  F.,the  last  purchaser, 
died  in  1826,  and  his  executors  never  inter- 
fered  with  E.  F.'s  possession,  except  to  hire 
out  one  slave  for  one  year,  and  this  was 
partly  to  pay  a  debt  of  E.  F.'s.  The  will  of 
J.  F.  was  not  in  the  record,  though  read  in 
evidence :  Heldy  that  the  long  possession  of 
the  slaves  by  E.  F.  after  he  sold  them,  was 
prima  facie  fraudulent  as  to  the  creditors  of 
E.  F.,  though  the  debts  were  contracted  after 
the  sale;  Rankin  v.  HoUoway^  3  S.  &  M. 
614. 

3.  Postesaion  by  Mortgagor  under  the  Mortgage. 

39.  No  evidence  of  fraud.  The  possession 
by  the  mortgagor  of  personalty  conveyed  in 
it  will  not  be  h-audulent.  until  after  condition 
broken,  if  such  possession  be  authorized  by 
the  mortgage,  and  the  mortgage  be  dnly  re- 
corded. But  such  possession,  after  forfeiture, 
may  be  prima  facie  fraudulent,  but  is  not 
frandalent  per  se  ;  Bogard  v.  Gardley.  4  S. 
A  M.  302  ;  but  if  such  possession  be  continued 
fire  vears  after  forfeiture,  it  will  be  a  fraud 
on  the  creditors  of  the  grantor,  and  the 
mortgage  will  be  no  obstacle  to  the  levy  of 
an  execution  against  mortgagor  on  the  prop- 
erty ;  Jayj^  V.  DiW^n,  6  0.  28.S.  But  if 
possession  be  retained  by  mortgagor  with 
power  of  sale,  this  will  make  it  fraudulent ; 
Summers  v.  Roos.  42  M.  749. 

40.  Possession  by  mortgagor.  As  1o  effect 
of  reserving  possession  in  the  mortgage,  as 
connected  with  a  reseryation  of  a  benefit  to 
mortgagor,  see  ante,  26,  27. 

40a.  Retention  of  use  and  possession  in 
mortgagor.  A  stipulation  that  the  mortga- 
gor shall  retain  the  use  and  possession  of 
personalty  embraced  in  the  mortgage,  and 
shall  continue  to  use  and  have  the  right  to 
dispose  of  the  same,  until  the  trustee  shall 
deem  it  necessary  to  take  possession,  is  void- 
able only  by  those  creditors  who  obtain  liens 
before  the  trustee  takes  possession  ;  Summers 
▼.  Boos,  42  M.  749. 

4.  MiacellaneoQt  Badges  of  Fraud. 

41.  Sale  Just  before  judgments  rendered 
against  vendor.  A  sale  j  ust  before  judgments 


are  rendered  against  vendor,  is  a  circumstance 
to  show  fraud ;  Johnson  v.  Dick,  5  C.  277  ; 
Stanton  v.  Green,  5  G.  576 ;  S.  P.,  Reed  t. 
Carl,  3  S.  &  M.  74 

41a.  Voluntary  giving  new  security,  with 
indemnity  by  mortgage:  Extending  time 
of  payment.  The  fact  that  a  debtor  in  failing 
circumstances  refused  the  application  of  the 
creditor  to  give  an  additional  mortgage,  but 
gave  his  note  to  the  creditor  with  surety 
for  two  of  the  instalments  secured  by  the 
firpt  mortgage,  but  extending  the  time  of  pay- 
ment three  years,  and  then  gave  the  surety, 
who  was  a  friend  and  neighbor,  a  mortgage 
on  the  remainder  of  his  property,  to  indem- 
nify him  and  secure  these  last  instalments  on 
which  he  was  surety,  is  a  strong  circumstance 
to  show  that  the  second  mortgage  is  fraudu- 
lent;  Farmers^  B'k  y.  Douglass,  11  S.  AM. 
469. 

42.  Over  caution  to  prevent  suspicion. 
Where  it  is  not  necessary  to  record  a  bill  of 
sale  of  slaves,  and  yet  a  record  is  made,  it 
looks  as  though  it  were  done  for  effect.  So 
also,  when  both  parties  at  the  time  a  sale  is 
made,  state  that  it  is  fair,  this  gives  just 
ground  for  suspicion  as  to  its  fairness ;  Corn- 
stock  V.  Rayford,  12  8.  &  M.  369.  The 
court  cannot,  however,  charge  the  jury  that 
the  recording  of  such  bill  of  sale  is  an  evi- 
dence of  fraud,  or  is  n"t  an  evidence  of  fraud, 
but  the  jury  may  consider  it  in  connection  with 
the  other  evidence ;  Fairly  v.  Fairly,  9  G. 
280.    See  Fraud  and  Fraudulent   Kkprr- 

SENTATIVBS,  36. 

43.  Inadequacy  of  price.  Mere  inadequacy 
of  price  in  a  sale  by  the  sheriff  is  not  neces- 
sarily evidence  of  fraud ;  very  gross  inade- 
quacy under  certain  circumstances  may  be  so ; 
but  if  inadequacy  be  relied  on,  it  mijst  be 
shown  by  proving,  not  only  the  price  paid, 
but  the  value  of  the  thing  sold.  The  fact 
that  a  lot  sold  at  $5  is  no  evidence  of  fraud, 
its  value  not  being  shown  ;  Foster  v.  Pugh, 
12  S.  &  M.  416  ;  see  Stanton  v.  Green,  in  post, 
54 ;  see  also.  71. 

44.  Purchase  by  attorney.  It  is  not  a 
ground  of  complaint  on  the  part  of  a  creditor 
that  the  attorney  of  the  plaintiff  in  execution 
bought  the  land  sold  at  sheriff's  sale.  The 
plaintiff  only  can  make  complaint  on  that 
ground;  lb, 

44a.  One  fraudulent  deed  evidence  of 
fraud  in  another,  A  deed  in  trust  was  made 
by  a  failing  debtor  to  secure  one  of  his  credi- 
tors on  the  23d  of  February,  and  in  April  an 
absolute  conveyance  was  made  of  the  same 
property  to  the  trustee.  Both  deeds  were 
filed  for  record  by  the  trustee  at  the  same 
time,  and  it  was  shown  that  the  last  convey- 
ance was  fraudulent :  Held,  that  the  failure 
to  record  the  deed  in  trust  for  some  months, 
and  then  its  being  recorded  by  the  trustee 
with  the  subsequent  fraudulent  conveyance, 
was  a  circumstance  to  f^how  that  the  first 
deed  was  fraudulent;  Pope  v.  Pope,  40  M. 
516. 

45.  Release  of  securities  by  a  corporation, 
A  voluntary  release  of  securities  by  a  cor- 
poration is  void  as  to  its  creditors,  yet,  if  on 
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a  settlement  of  mutual  and  conflictingclaims, 
H  corporation  allow  a  creditor  more  than  he 
is  strictly  entitled  to.  that  of  itself  is  not  a 
fraud.  There  must  be  some  device  to  injure 
others,  or  the  settlement  must  be  so  grossly 
extravagant  and  wasteful  as  to  amount  to 
•fraud  in  law;  Pelrie  v.  Wright,  6  S.  &  M. 
647. 

46.  Preventing  bidders  at  sheriff's  sale. 
The  prevention  by  the  purchaser  or  persons 
acting  with  him,  of  persons  from  bidding  at  a 
sheriflTs,  by  a  representation  that  the  prop- 
erty is  to  be  bought  for  the  benefit  of  the 
debtor  or  his  family,  is  fraudulent  as  to  credi- 
tors; Stovall  v.  Farmers'  ^  Merchants' 
B'k,  8  S.  &  M.  305;  Turner  v.  Trimble,  13 
8.  &  M.  348.  See  Fraud  and  Fraudulent 
Rrpreskntatioiw,  22  ;  see  also,  Ragan  v. 
Gray,  n  0.  645,  in  {  66,  post, 

47.  Where  debtor  furnishes  part  of  the 
means  to  buy  his  property  sold  at  sheriff's 
sale,  see  post,  53. 

48.  Where  agent  and  trxLstee  are  purcha- 
sers, see  post,  61.  63. 

49.  Contradictory  and  inconsistent  expla- 
neUionSf  see  post,  54,  68. 

vn.  Hisoellaneons  Instances  of,  and  Prinoi- 
ples  governing  Fraudulent  Assignments. 

50.  Fairness  and  good  faith  required : 
Device  to  save  property  to  debtor.  The  law 
requires  a  debtor  to  devote  the  whole  of  bis 
property,  with  some  inconsiderable  exceptions, 
fairly  to  the  payment  of  his  debts.  It  will 
not  tolerate  any  device  or  subterfuge  which 
is  intended  to  divert  the  property  from  that 
purpose.  The  form  of  the  transaction  gives 
lino  validity,  when  good  faith,  which  is  neces- 
sary to  the  obligation  of  all  contracts,  is 
absent.  A  sale  under  an  execution  for  a 
valid  and  just  debt  confers  no  exemption  from 
this  principle  in  behalf  of  those  who  partici- 
pate in  such  device.  Hence,  a  sale  under  exe- 
cution, though  for  a  just  debt,  if  so  conducted 
by  collusion  between  the  debtor,  plaintiff  and 
purchaser  as  to  cause  the  selling  of  a  much 
larger  amount  of  property  than  is  necessary 
to  pay  the  debt,  with  the  view  of  securing  to 
the  debtor's  family  all  the  property  not  neces- 
sary to  refnnd  the  bids,  will  be  fraudulent, 
and  no  feeling  of  sympathy  or  benevolence 
can  redeem  the  sale  from  the  condemnation 
of  the  law ;  Trimble  v.  Turner,  13  S.  &  M. 
348. 

51.  Same:  Case  in  judgment.  A  sale  of 
fifteen  slaves,  worth  i^.uUO,  was  made  under 
an  execution  for  $2,500,  the  amount  of  the 
debt.  The  sale  was  made  at  a  season  of  the 
year  when  money  was  most  scarce,  and  by 
agreement  between  the  agent  of  the  plaintiff 
in  execution  and  the  intended  purchaser,  the 
bid,  by  agreement  of  these  parties,  was  not 
to  be  paid  for  five  months,  a  time  when  the 
maturing  cotton  crop  could  be  gotten  to  mar- 
ket, but  the  other  bidders  were  required  to 
pay  cash.  The  purchaser  bought  for  the 
benefit  of  the  debtor's  family,  intending  to 
give  them  all  the  profits  made,  by  surrender- 
ing aJi  the  slaves  to  them,  if  the  purchase 


money  wer^  refused,  and  if  it  were  not  re- 
fused, then  after  a  sale  of  a  part  to  pay  the 
bid,  to  give  the  balance  to  the  family.  The 
execution  debtor  was  active  on  the  day  of 
sale  to  prevent  bidders  from  competing  with 
the  intended  purchaser.  The  slaves  after  the 
sale  went  back  into  the  debtor's  possession, 
and  before  the  credit  (of  five  months  on  the 
bid)  expired,  the  debtor,  by  direction  of  the 
purchaser  (who  was  the  person  intended  to 
be  suchV  sold  five  of  the  slaves  for  $2,<i00, 
and  with  this  sum  and  the  debtor's  cotton, 
the  bid  of  $2,500  was  paid  when  it  fell  due: 
Held  that  the  sale  was  fraudulent  as  to  credi- 
tors ;  lb. 

52  Case  adjudged  to  be  a  voluntary  con- 
veyance. In  this  case  there  wa-*  a  conveyance 
by  the  debtor  to  his  brother-in-law,  who 
afterwards  conveyed  to  the  debtor's  wife.  The 
court  reviewed  the  evidence,  and  came  to  the 
conclusion  that  the  conveyances  were  volun- 
tary, and  mere  contrivances  to  defeat  credi- 
tors ;  Henry  v.  Fullerton,  13  S.  &  M.  631. 

53.  Where  one-fifth  of  the  price  was  the 
debtor's  means.  The  property  of  an  insolvent 
debtor  was  sold  under  a  judgment  against 
him,  and  purchased  by  another,  who  had 
become  the  purchaser  of  the  judgment  under 
which  the  sale  took  place.  It  was  shown 
that  about  one-fifth  of  the  price  he  paid  for 
the  purchase  of  the  judgment  was  furnished 
by  the  means  of  the  debtor :  Held,  that  this 
made  the  purchase  fraudulent.and  the  property 
still  remained  liable  to  the  debts  of  the  judg- 
ment debtor.  And  this,  though  the  money 
furnished  by  the  debtor  was  raised  by  a  loan 
to  him  from  a  bank,  and  the  debt  to  the  bank 
was  afterwards  paid  bv  the  purchaser.  For 
the  actual  furnishing  of  a  part  of  the  means 
by  the  debtor,  made  the  purchase  of  the  judg- 
ment  fraudulent  in  part,  and  being  fraudulent 
in  part,  it  was  fraudulent  in  toto,  and  the  sub- 
sequent payment  of  the  debt  to  the  bank  by 
the  purchaser  could  not  render  the  trans- 
action valid ;  Burke  v.  Murphy,  5  0.  167. 

54.  Case  of  fraudulent  convt^yance :  False 
explanations:  Inadequacy  of  price:  Pos- 
session by  vtndor.  G.,  a  debtor  in  failing  cir- 
cumstances, on  the  12th  of  March,  1841,  and 
just  before  a  term  of  the  court,  at  which 
judgments  for  a  large  amount  were  rendered 
aprainst  him,  sold  to  one  F.  for  $30,000,  pay- 
able in  six  annual  instalments,  without  inter- 
est, all  his  property,  consisting  of  a  planta- 
tion and  a  large  number  of  slaves,  cattle, 
horses,  &c..  worth  in  cash  $43,000,  reserving 
to  himself  the  right  of  possession  till  Ist  day 
of  March.  1842,  when  the  first  instalment 
fell  due.  F.,  the  purchaser,  resided  in  another 
State,  and  owned  but  little  property,  and  was 
of  doubtful  solvency.  He  nad  been  overseer 
for  G..  and  was  very  friendly  to  him.  On  the 
2 1  St  of  April,  1841,  F.  conveyed  the  property 
to  W.,  the  mother-in-law  of  G..  she  giving  him 
a  bond  to  pay  the  notes  which  he  (P.)  had 
executed  to  G.  for  the  purchase  money.  On 
the  26th  of  April,  1841  (five  days  after  her 
purchase),  W.  conveyed  the  property  to  a 
trustee,  who  was  also  a  relative  of  G.'s  wife, 
in  trust,  out  of  the  profits,  and  by  a  sale,  if 
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necessary,  to  pay  the  six  notes  of  G.  to  P. 
for  the  original  purchase  price,  and  to  convey 
the  residue  to  G.'s  wife  and  children.     W. 
was  at  this  time  an  elderly  lady,  owning  a 
small  plantation  and  a  few  slaves,  and  was 
delinquent  in  the  payment  of  her  debts,  and 
on  that  account  frequently  sued.  The  trnsiee 
never  took  actual  possession  of  the  property, 
bnt  permitted  G.  (the  debtor  and   orijrinal 
vendor)  to  have  possession,  and  use  the  prop- 
erty substantially  as  hi^  own.    The  property 
was  assessed  in  the  name  of  G.,  who  paid  the 
taxes  on  it.    G.  also  made  a  sale  of  a  part  of 
the  land  to  one  of  his  creditors  for  $17,000, 
and  he  and  his  wife  joined  the  trustee  in 
making  a  deed  to  the  same.    In  1848,  this  bill 
was  filed  by  the  creditors  of  G. ,  attacking?  the 
conveyances  as  fraudulent  as  to  them.     G.  in 
his  answer  stated  he  made  the  sale  to  F.  for 
the  purpose  of  preferring  some  of  his  credi- 
tors, and  that  the  reservation  of  the  right  of 
possession  to  him  till  1st  of  March,  1842,  was 
made  because  at  the  date  of  the  sale  to  F. 
(12th  of  March,  1841),  both  he  and  F.  had 
commenced  their  planting  operations  for  1841. 
F.  answered  t'  at  he  sold  to  W.,  because  he 
was  alarmed  at  the  magnitude  of  his  purchase, 
and  feared  he  would  not  be  able  to  make  the 
payments  promptly.     W.  answered  that  she 
was  ignorant  of  the  sale  by  G.  to  F..  until  a 
short  time  after  it  took  place,  when  hearing 
that  F.  was    dissatisfied,  she   determined   to 
purchase  from  him.     G.  and  the  trustee  both 
answered  that  the  possession  of  G.  was  as 
agent  of  the  trustee.     All  the  defendants  de- 
nied any  fraudulent  intention,  and  insisted  on 
the  bona  fides  of  the   several   transactions. 
There  was  no  proof  that  G.  had  ever  applied 
any  of  the  proceeds  of  the  six  notes  given  to 
him  for  the  property  by  F.,  to   his  debts: 
Hdd,  that    the    several    conveyances  were 
merely  colorable,  and  designed  to  secure  the 
property  to   G.   and   his    family,  and   were 
therefore  fraudulent  and  void  as  to  creditors ; 
Stanton  v.  Green,  5  G.  576. 

55.  Sale  under  confessed  judjment :  Prior 
proposal  of  compromise.  In  a  suit  in  this 
state  by  creditor*  to  set  aside  a  sheriff's  sale 
made  in  Louisiana,  under  a  confession  of 
judgment  and  judicial  mortgage,  and  seeking 
relief  on  the  ground  of  a  fraudulent  combina- 
tion between  the  son  of  the  defendant  in 
execution,  who  was  the  purchaser,  and  the 
defendant,  and  the  creditor,  whereby  it  was 
alleged  other  creditors  were  defeated  ;  it  was 
held  to  be  no  evidence  of  fraud  on  the  part 
of  the  debtor,  that  about  a  month  before  the 
confession  of  the  judgment  (under  which,  in 
the  shortest  possible  time  after  giving  legal 
notice,  the  sale  was  made)  he  (the  debtor) 
made  a  proposal  of  compromise  to  the  com- 
plainant who  resided  in  Alabama,  such  pro- 
posal having  no  tendency  to  mislead  the 
creditor;   White  v.  TroUer.  14  S.  &  M.  30. 

56.  Same:  Effect  of  confessing  the  judg- 
ment: Prior  lien.  In  the  same  suit  it  was 
also  held,  that  the  fact  that  the  defendant  in 
execntioD  confessed  the  judgment  under  which 
the  gale  was  made,  to  the  creditor,  who  had 
Already  a  first  mortgage  on  six-sevenths  of 


the  property  sold,  including  all  the  property 
in  controversy  in  this  suit,  was  no  evidence  of 
fraud.  For  as  to  the  property  now  in  contro- 
versy, he  gained  no  priority  which  he  did  not 
already  have,  and  as  to  the  one-seventh  on 
which  he  gained  a  priority,  that  was  not  in 
controversy  in  the  suit,  and  could  have  no  in- 
fluence as  to  that  point,  in  this  controversy ; 
lb. 

58.  S'lme :  Waiver  by  defendant  of  three 
d' I  ys' notice  of  Levi/ ;  Casein  judgment.  And 
in  this  same  suit  the  following  additional 
facts  also  existed :  Kxecotion  issued  on  the 
confessed  judgment  in  three  days  after  its  ren- 
dition, and  was  levied  the  same  or  the  next 
day — the  defendant  waiving  his  right  secured 
by  the  law  of  Louisiana  to  three  days'  notice 
of  the  levy  before  advertisement.  This  wai- 
ver was  made  at  the  instance  of  plaintiff's 
attorney,  (who  was  also  defendant's  attorney) 
and  who  wished  the  sale  to  come  off  as  soon 
as  possible,  that  he  might  return  home,  which 
was  in  a  distant  parish.  The  purchaser  at 
the  sheriff's  sale  ( a  son  of  the  defendant ) 
directed  the  property,  viz.,  one  thousand 
acres  of  land,  sixty  slaves,  horses  and  planta- 
tion implements  to  be  sold  ''in  block."  which 
however,  was  not  an  unusual  mode  of  selling 
such  property  there,  and  it  was  also  the  de- 
fendant's legal  right  to  have  it  so  sold,  and 
the  proof  left  it  doubtful  whether  it  would 
have  sold  for  more  in  detail.  This  direction 
was  given  at  the  request  of  the  attornt^y,  who 
acted  a9  such  for  the  plaintiff— the  debtor, 
and  the  son  of  the  debtor,  who  was  the  pur- 
chaser, and  under  an  employment  made  by 
the  son,  who  was  agent  for  both  debtor  and 
creditor.  The  sale  took  place  at  Uie  earliest 
possible  date,  the  son,  as  agent  for  the  debtor, 
claimed  the  benefit  of  the  valuation  law  of 
Louisiana,  which  required  that  the  property 
should  bring  two-thirds  of  its  appraised 
value.  The  property  was  fairly  appraised, 
and  the  son  bought  it  at  sheriff's  sale  at  a 
little  over  two-lhirds  of  the  appraisement. 
He  paid  no  money,  but  retained  out  of  his 
bid,  as  the  law  allowed  him  to  do.  the  amount 
of  prior  encumbrances,  and  receipted  on  the 
execution,  as  agent  for  the  plaintiff  for  the 
balance,  which  was  nearly  sufficient  to  pay 
the  plaintiff's  debt,  the  plaintiff  having 
agreed  with  him  before  that  time,  if  he  pur- 
chased, he  might  have  time  to  make  the  pay- 
ments on  coudiiion  that  he  gave  his  father 
( the  debtor)  and  his  mother  as  sureties : 
Held,  that  these  circumstances  of  themselves 
were  not  inconsistent  with  fairness  on  the 
part  of  the  purchaser,  and  therefore  do  not 
constitute  fraud  in  fact  on  his  part,  so  as  to 
make  his  purchase  void  as  to  creditors;  Jb. 

59.  Same :  Failure  qf  debtor  to  notify 
creditor  of  sale.  Nor  would  the  additional 
fact  that  the  complaining  creditor  had  an 
agent  in  the  State,  but  living  at  a  distance 
from  the  place  of  sale,  whom  the  defendant 
had  promised  to  notify  if  proceedings  for 
sale  were  instituted,  but  failed  to  do  so,  it  not 
appearing  when  the  promise  was  made,  nor 
how  much  reliance. was  placed  on  it;  76. 

60.  Same :  Sale  tested  by  law   of  Louisi- 
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ana.  Such  a  sale  would  not  be  fraudulent 
under  art.  1979  of  the  Civil  Code  of  Louis- 
iana,, which  provides  that  contracts  shall  be 
void  as  to  creditors,  when  the  obligee  knows 
the  obligor  is  insolvent,  and  the  contract 
gives  the  obligee,  he  being  a  creditor,  an  ad- 
vantage over  the  other  creditors,  because 
the  purchaser  in  this  case  was  not  a  creditor. 
And  would  that  article  apply  to  the  creditor 
in  the  judgment  unless  it  were  shown  that  he 
knew  of  the  insolvency  of  the  debtor  ?    2b. 

61.  Same:  The  sale  is  a  construrtive 
fraud.^  Nevertheless,  whilst  the  foregoing 
fkcts  would  not  amount  to  actual  fraud,  yet 
they  exhibit  the  purchaser  in  such  a  relation 
to  the  parties  as  to  make  the  sale  fraudulent 
in  law.  The  purchaser  was  agent  for  both 
debtor  and  creditor;  as  agent  for  the  debtor 
he  was  bound  to  make  the  property  bring  as 
much  as  possible,  and  such  also  was  his  duty 
as  agent  for  the  creditor  to  the  extent  of  his 
debt ;  but  as  purchaser  he  was  interested  in 
buying  it  as  low  as  possible.  His  daties  and 
interests  were  inconsistent  and  conflicting,  and 
his  purchase  under  these  circumstances  is,  it 
seems,  absolutely  prohibited  by  law,  and 
would  be  fraudulent  and  void.  But  whether 
it  would  be  absolutely  fraudulent,  or  accord- 
ing to  the  milder  rule  onlv  presumptively 
fraudulent,  whereby  the  burden  is  thrown  on 
him  of  showing,  by  proof,  the  entire  fairness 
of  the  transaction,  the  result  is  the  same,  as 
the  circumstances  show  that  the  sale  whs  sus- 
picions ;  lb. ;  S.  P.,  Lawrence  v.  Handy  1  C. 
103,  and  ^ost,  63. 

62.  Right  of  junior  ijicumbranrer  in  surh 
cases.  And  it  is  undoubted,  that  a  junior 
encumbrancer  in  such  cases  has  the  right 
to  annul  the  sale  f  n  the  foregoing  ground, 
it  being  void  as  to  both  creditor  and  debtor, 
who  in  such  case  could  not  affirm  it  to  the 
prejudice  of  the  junior  incumbrancer's 
rights  ;  lb. 

63.  Where  trustee  is  purchaser.  Where 
the  trustee  in  a  deed  of  assiifiiment  for 
the  benefit  of  creditors,  lends  himself  to  an 
arrangement  by  which  the  property  is  sold  by 
him  for  the  debtor's  benefit,  and  m  order  to 
get  rid  of  the  encumbrance  of  the  trust  deed, 
it  will  be  fraudulent;  and  neither  the  pur- 
chaser under  the  sale,  having  cognizance  of 
the  fraudulent  arrangement,  nor  the  debtor, 
can  derive  any  benefit  from  it.  And  if  the 
trustee  be  the  actual  bidder,  it  will  be  for  that 
reason  void,  as  he  could  not  act  as  buyer 
and  seller  at  the  same  time ;  Lawrence  v. 
Hand,  I  C.  103. 

64.  Rf'ght  of  debtor  to  stipulate  thai  prin- 
cipal shall  be  paid  first.  In  a  general  as- 
signment for  the  benefit  of  all  his  credi- 
tors, the  debtor  may  stipulate  that  the  divi. 
dends  shall  go  pro  rata  to  the  princip  il  of 
all  his  debts,  and  that  no  interest  shall  be 
paid  until  the  principal  of  all  his  debts  is 
extinguished.  And  this  does  not  exclude  the 
statutory  mode  of  calculating  interest,  since, 
if  the  dividends  exceed  the  principal  of  the 
debts,  interest  can  then  be  calculated  ac- 
cording to  the  statute  for  the  application  of 


payments  in  such  cases ;  Ingraham  v.  Gngg^ 
13  S.  &>  M.  22. 

65.  Conveyance  of  land  to  he  levied  on : 
Case  in  judgment.     Land  was  conveyed  to 
Taylor  for  the  use  of  Hunt,  and  soon  there- 
after was  levied  on  under  an  execution  agaiost 
both  Taylor  and   Hunt,  and  the  benefit  of 
the  delay  of  the  valuation  law  taken.    Both 
Taylor  and  Hunt  then  gave  Uieir  obligation 
to  return  the  land  or  pay  $5,000  therefor, 
and  also  promised  to  get  the  signature  of  G. 
as    surety  to  the  obligation.    The  granvor 
knew  of  the  levy  on  the  land,  and  made  no 
objection  to  it.    After  the  time  expired  for 
a  new  execution  under  the   valuation  law.  a 
vendi.  was  issued  to  sell  the  land,  and  there- 
upon   the  grantor    in  the    deed   to  Taylor 
brought  his  bill  in  chancery  to  restrain  the 
sale,  upon  the  ground  that  Taylor  and  Hunt 
had  never  complied  with  their  promise  to  get 
the  signature  of  G.  to    their  obligation  to 
return  the  land,  or  pay  $5,000.  and  asking 
also  an  annulment  of  the  deed.  The  creditor, 
who  :e  execution  had  been  levied  on  the  land, 
insisted  that  the  deed  was  made  to  Taylor, 
for  the    purpose  of   having    the  execution 
levied  on  the  land,  and  thereby  getting  the 
benefit  of  the  valuation  law,  and  the  deputy 
sheriff,  who  made  levy  on  the  land,  so   testi- 
fied.    But  Hunt  testified  there  were   several 
judgments  against  him,  and  only   that  judg- 
ment against  Taylor,   and   the  conveyance 
was  made  to  Taylor  for  the  benefit  of  Hunt. 
rather  than  to  Hunt  expressly,   because  of 
these  several  judgments  against  Hunt,  and 
on   account    of   his  embarrassed  coDdition. 
The  court  held,  that  it  did   not  sufficiently 
appear  that  the  conveyance  was  made  to  de- 
lay the  creditors  of   Taylor  and  Huut,  and 
that  the  grantor  was  entitled  to  relief:  and 
held  also,  that  if,  when  the  land   was   levied 
on,,the  grantor  had  expressed  his  willingness 
that  it  should  be  sold,    this  would  not  have 
defeated   his  right,  unless  an  actual  sale  had 
taken  place  ;  Tat/lor  v.  Strong,   10  S.  &  M. 
63. 

66.  Sale  by  agreement  of  parties    under 
trust  deed:  Inadtquacy  of  price:   Ca^e  in 
judgment.     A  debtor  to  secure  a   debt  of 
$100,000  payable  in  four  annual  instalments, 
gave  a  deed  in  trust  on  land  and  slaves,  with 
power  to  sell  enough  to  pay  any  instalment 
which  might  be  unpaid  at  its  maturity.     As 
soon  as  the  first  instalment  fell  due,  an  as- 
signee of  the  creditor,  who  held  the  notes  for 
the  first  three  instalments,  by  arrangement 
between  the  original   creditor,   the  debtor, 
and  the  trustee,  the  latter,  having  become 
liable  as  endorser  on  the  three  first  instal* 
ments,  caused  a  sale  to  be  made  of  the  whole 
propertv  by  the  trustee  at  public  auction, 
when  the  assignee  became  the  purchaser  of 
all  at  the  exact  amount  due  on  the  first  in- 
stalments,   which   was,    however,   bat    little 
more  than  one-third  of  the  value  of  the  prop- 
erty.   This  sale  was  made  in  pursuance  of  aa 
arrangement  that  the  sale  should  be  made  for 
the  first  instalment,  and  the  assignee  should 
buy  all  the  property  in  for  the  amount  of  the 
first,  but  should  surrender  up  the  two  last  in- 
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stalments  as  satisfed.  At  tbe  sale,  efforts 
were  made,  but  not  by  the  assignee,  to  in- 
duce persons  not  to  bid.  It  was  shown  that, 
owing  to  a  continued  depreciation  of  prop- 
erty that  when  the  fourth  instalment  fell  due, 
the  estate  conveyed  in  the  deed  in  trust 
would  not  have  been  more  than  sufficient  to 
pay  the  three  first  instalments.  It  also  ap- 
peared that  at  the  time  of  the  sale  the  original 
creditor,  who  was  a  party  to  the  arrangement, 
bad  transferred  the  note  for  the  fourth  in- 
stalment, but  this  was  unknown  to  the  as- 
sifrnee  of  the  three  first  instalments.  It  was 
also  shown,  that  after  the  sale  the  original 
creditor  had  become  re-invesied  with  the  title 
to  the  Dote  for  the  last  instalment,  and  had 
afterward  re-transferred  it  to  the  same  per- 
son who  held  it  when  the  sale  was  made  ;  and 
it  was  farther  shown,  that  the  motive  which 
influenced  the  assignee  of  the  three  first  in- 
gtalments  to  consent  to  the  sale  was,  that  tbe 
debtor  threatened  to  file  a  bill  for  a  rescission 
of  the  contract  by  which  the  debt  was  cre- 
ated: Held. 

1.  That  the  sale  was  not  fraudulent :  the 
purchaser,  from  a  proper  motive  to  prevent 
litigatioD,  and  to  save  his  debt,  consenting  to 
the  arrangement  by  which  the  sale  was 
brought  about,  and  having,  by  the  surrender 
of  his  whole  debt,  paid  a  full  price  for  the 
property,  being  ignorant  at  the  time  that  his 
assignor  had  transferred  the  fourth  instal- 
ment, the  omission  to  provide  for  which  was 
the  gravaman  of  the  complaint. 

t.  ITiat  if  the  sale  was  objectionable  on  the 
ground  that  the  fourth  instalment  had  been 
assigned,  and  was  not  provided  for,  yet.  as 
tbe  original  creditor  haa  afterwards  become 
invested  with  the  title  to  the  fourth  instal- 
ment and  had  assented  to  the  sale,  he  was 
bound  by  the  sale ;  and  when  he  re-transfer- 
red the  note  to  the  original  transferee,  the 
latter  took  it  clothed  with  all  the  equities 
attaching  to  it  in  the  hands  of  the  original 
creditor,  and  was  bound  by  his  action ;  Ra- 
gan  v.  Crray,  5  C.  645. 

67.  Fraudulent  contrivance:  Case  in 
judgment.  B..  whilst  suit  was  pending 
against  him,  bought  a  tract  of  land  from  his 
infant  brother,  at  a  high  price,  and  gave  his 
note  therefor,  payable  on  demand,  and  to 
secure  the  note,  executed  a  deed  in  trust  on 
the  land  so  bought,  and  on  another  tract,  and 
on  seven  slaves,  and  on  future  crops  to  be 
grown  ;  with  authority  to  the  trustee  to  sell 
at  any  time  on  ten  day's  notice :  H^d,  that 
the  transaction  was  a  mere  contrivance  to 
binder  and  delay  the  creditors  of  B.,  and  was 
void  ;  Reed  v.  Carl,  H  S.  A  M.  74. 

68.  Same :  Contradictory  explanations.  To 
bill  by  creditors,  to  subject  to  the  payment 
of  their  debts,  slaves,  which  had  been  sold  by 
the  debtor  to  his  father,  the  debtor  answered, 
disclairaing  all  interest  in  the  slaves,  and  that 
in  May.  1842,  he  had  sold  them  to  his  father, 
who  also  answered  asserting  his  claim.  It 
appeared  from  the  proof  that  the  father,  who 
was  now  the  claimant,  was  in  embarrassed 
circumstances,  and  had  sold  these  same  slaves 
to  the  son  (the  debtor),  in  1840,  and  he  now 


claimed  title  under  a  resale  made  to  him  in 
1842.  The  proof  in  reference  to  the  last  sale 
was  contradictory  and  impossible  of  recon- 
cilement. The  court  reviewed  all  the  evi- 
dence in  the  case,  and  concluded  that  the  sale 
was  fraudulont,  principally  on  these  grounds  : 
That  the  son  (who  was  vendor  of  the  slaves) 
retained  possession  of  the  slaves  for  two 
months  after  the  sale,  and  up  to  the  time  when 
they  were  suddenly,  if  not  clandestinely,  re- 
moved from  Alabama,  where  the  parties  re- 
sided, and  the  transactions  took  place — a  part 
of  them  to  Georgia,  and  a  part  to  Mississippi. 
The  son  aided  in  this  removal,  saying  at  the 
time  they  were  started,  that  the  removal  was 
on  account  of  some  old  debts  against  them  ; 
that  at  the  time  of  the  sale  there  were  suits 
pending  in  the  Supreme  Court  of  Alabama 
against  the  son,  which  were  on  the  point  of 
being  decided  against  him.  and  were  soon 
afterwards  so  decided,  and  these  were  the 
judgments  which  complainants  were  seeking 
to  enforce ;  that  after  the  sale  to  the  son  by 
the  father  in  1840,  some  of  the  slaves  were 
levied  on  as  the  father's  property ;  and  on  an 
issue  formed  to  buy  the  son's  rijrht  under  that 
sale,  the  father  had  testified  and  had  given 
a  wholly  different  account  of  the  consideration 
for  that  sale,  than  the  one  he  now  sets  up  in 
this  suit ;  that  the  reason  given  by  the  father 
and  son  for  the  sudden  removal  of  the  slaves 
to  Georgia  and  this  State,  viz.:  to  raise 
money  to  prevent  a  trustees'  sale  of  the 
father's  land,  which  was  to  take  place  in  ten 
days  after  the  removal,  was  shown  to  be 
false,  by  the  fact  that  there  was  not  time 
enough  to  complete  the  removal,  make  the 
sale  and  return  with  the  money  by  the  sale 
day ;  and  that  the  agent  running  the  slaves 
was  not  instructed  to  sell  but  to  deposit 
them  ;  and  when  a  sale  was  made  of  a  part  of 
the  slaves,  it  was  made  on  a  credit ;  Comstock 
V.  Ray  ford,  12  S.  &  M.  369. 

69.  Debt  created  for  fraudvimt  purchase : 
No  consideration  for  re  sale.  In  the  forego- 
ing csise  it  was  alleged  by  the  debtor,  that 
the  sale  was  made  by  the  father  to  the  son 
in  1840.  in  consideration  of  the  son's  agreement 
to  pay  a  debt  of  the  father's  secured  by  a  deed 
in  trust  on  the  father's  property.  That  the 
son  failed  to  pay  over  half  of  it,  and  that  the 
re-sale  (being  part  of  the  slaves  sold  in  1840), 
made  by  the  son  to  the  father  in  1842  (the 
sale  now  in  controversy),  was  to  release  the 
son  from  the  obligation  to  pay  this  other  half 
of  the  debt,  secured  by  deed  in  trust  as  afore- 
said. The  court  say,  that  the  sale  of  1^40 
was  most  probably  but  a  device,  and  fraudu- 
lent as  to  the  father's  creditors  ;  and  if  so, 
there  was  no  consideration  for  the  re-sale  in 
1842,  and  that  sale  was  therefore  no  obstacle 
to  subjecting  the  shares  to  the  son's  debts ; 
lb. 

70.  Preventing  bidders:  Declarations  of 
conspirators.  Q.  was  applied  to  by  a  judg- 
ment debtor,  whose  property  was  levied  on, 
to  buy  it  for  his  benefit,  but  Q.  being  unwil- 
ling to  do  so.  applied  to  8.,  a  nephew  of  J.'s 
and  requested  him  to  buy.  S.  made  no  reply 
to  the  proposition,  but  afterwards  stated  he 
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bongbt  for  the  benefit  of  J.  The  property 
was  left  in  possession  of  J.  for  two  years,  and 
until  levied  on  under  another  execution 
against  J.  Q.  daring  the  sale  asked  several 
parties  not  to  bid.  as  S.  was  bidding  for  the 
benefit  of  J. :  Held,  that  the  sale  was  fraud- 
ulent in  fact,  as  to  the  creditors  of  J.,  and 
that  these  declarations  of  Q.  were  admissible 
in  evidence  against  S.,  on  the  trial  of  his  right 
to  the  property,  on  two  grounds  : 

1st.  They  constituted  a  part  of  the  res 
gestce,  and  as  such  were  admissible,  though 
not  made  in  the  presence  of  the  party  to  be 
affected  by  them. 

2d.  They  were  the  declarations  of  one  of 
several  conspirators  to  defraud  the  creditors 
of  J.,  and  were  made  in  pursuance  of  that 
design,  and  as  a  means  of  carrying  it  out. 
That  when  once  a  fraudulent  combination  is 
made  to  defraud  creditors,  there  is  no  differ- 
ence between  those  who  formed  if,  and  those 
who  afterwards  enter  into  it.  They  are  all 
equally  affected  by  the  fraud ;  Slovall  v. 
Farmers'  and  Merchants*  Bank,  8  S.  A;  M. 
305. 

71.  Inadequacy  of^rice  :  Possesnon  and 
usejby  debtor.  A  house  and  lot  in  Vicksburg. 
worth  from  §10,000  to  815.000.  was  levied  on 
under  execution,  and  the  benefit  of  the  valu- 
ation law  claimed.  During  the  stay  of  twelve 
months  thus  occasioned,  the  lot  was  sold  un- 
der a  mortgage  executed  by  a  former  owner, 
and  was  bought  by  complainant  for  $325,  for 
which  sum  he  gave  his  cneck,  which,  however, 
bad  never  been  presented  for  payment.  The 
defendant  in  execution  continued  in  posses- 
sion, apparently  exercising  all  the  acts  of 
ownersnip  which  were  exercised  over  it — 
making  and  paying  for  valuable  improvements, 
and,  so  fur  as  the  proof  showed,  paying  no 
rent.  Upon  a  bill  filed  by  the  purchaser  at 
the  raortgivge  sale,  to  enjoin  the  sale  of  the 
property  under  the  said  execution,  it  was  held 
that  the  foregoing  facts  showed  that  the  sale 
was  colorable,  and  void  as  to  creditors ;  Roach 
V.  Deertng.  9  S  &  M.  316. 

72.  Length  of  time:  Possession  and  use. 
A  persou  who  was  both  executor  and  guar- 
dian, made  an  assignment  long  after  his  ap- 
pointment, by  deed  in  trust  to  secure  and  in- 
demnify his  sureties  on  his  official  bond,  by 
which  he  conveyed  to  trustees  his  land  and 
slaves,  all  his  household  and  kitchen  furniture, 
his  horses,  mules,  farming  utensils,  and  crops 
to  be  afterwards  raised,  upon  the  following 
trusts  : 

Ist.  Whenever  the  share  of  a  ward  or  heir 
should  become  due,  to  sell,  on  the  request  of 
either  of  the  sureties,  so  much  of  the  property 
as  might  be  necessary  to  pay  such  share,  and 
from  time  to  time  to  proceed  in  this  way  till 
the  sureties  were  fully  exonerated,  and  if 
either  surety  should  become  chargeable,  th  'n 
a  sale  was  to  be  made  for  his  indemnification. 

2d.  To  take  the  crops,  when  gathered,  and 
sell  the  same,  and  out  of  the  proceeds,  after 
paying  the  expense  of  raising  it  (not  includ- 
ing any  expenses  of  the  grantor  end  his  fam- 
ily), to  pay  the  balance  into  the  Probate 
Court,  or  to  its  order,  towards  the  extinction 


of  the  debts  due  the  wards,  and  so  on,  annu- 
ally until  the  debt  shall  be  extinguished. 

3d.  That  the  grantor  shall  retain  posses- 
sion, until  a  sale,  and  have  such  use  of  the 
property  as  is  consistent  with  the  trusts.  (The 
grantor  was  insolvent,  and  it  was  not  shown 
that  the  trustees  had  shipped  and  sold  any 
of  the  crops  of  cotton  which  had  been  raised.) 

Held,  that  the  above  circumstances  were 
strong  badges  of  fraud,  but  that  they  did  not 
make  the  deed  absolutely  void  on  its  face,  and 
that  it  should  be  submitted  to  a  jury;  Par- 
ney  v.  Parle.  4  S.  &  M.  229. 

73.  Sale  by  father  to  son,  and  reconvey- 
ance. The  father,,  in  1840.  sold  the  son  the 
tract  of  land  6n  which  the  father  resided,  for 
$500,  and  it  was  stipulated  that  the  father 
should  reside  with  the  son,  on  the  tract,  for 
four  or  five  years,  and  that  the  family  should 
be  supported.  One  hundred  and  fifty  dollars 
was  paid  at  the  time  of  the  sale,  in  corn  and 
fodder,  and  the  remainder  was  to  be  paid  in 
discharge  of  the  debts  of  the  father,  on  which 
the  son  was  surety;  but  those  debts  were 
mostly  paid  by  the  sale  of  other  land  of  the 
father,  under  execution,  and  the  remainder 
by  the  son.  The  father  also  assigned  to  the 
son  a  note  for  ;B320,  and  in  1843  was  dis- 
charged as  a  bankrupt,  and  in  1844  the  land 
was  re-conveyed  by  the  son  to  the  father,  the 
latter  giving  his  son  his  note  for  $500  as  the 
consideration  for  the  re-conveyance.  At  the 
time  of  this  re-conveyance,  the  father  re- 
marked '*  he  was  too  smart  for  them.'*  The 
father  and  his  family  resided  on  the  land  with 
his  son  during  the  whole  time,  and  the  father 
rented  out  a  part  of  the  land  and  received 
the  rent,  and  at  one  time  received  thr  rents 
for  a  part  the  eon  had  rented :  Held,  that  the 
conveyance  was  merely  colorable,  and  inten- 
d  d  to  defeat  the  father's  creditors,  and  was 
still  liable  to  his  debts;  Wootenv,  Clark,  1 
0.  75. 

73a.  When  frattdtdetit  <m  to  subsequent 
purchases :  Case  in  judgment.  If  the  father 
purchase  land  in  the  name  of  the  son,  and 
then  sell  it,  procuring  the  deed  to  his  son  to 
be  destroyed,  and  another  deed  in  lieu  thereof 
to  be  made  to  the  vendee,  the  transaction 
will  be  an  advancement,  and  the  destruction 
of  the  son's  deed  a:td  the  sale  will  not  di- 
vest the  son's  title;  and  if  the  vendee  rely 
upon  the  purchase  in  the  name  of  the  son, 
being  made  with  intent  to  defraud  purchasers,  • 
he  must  sliow  it ;  and  on  showing  that  fact, 
it  seems  the  son's  title  will  be  void;  Lialoff 
V.  HaH.  3  (J.  245. 

736.  Subsequent  fraud.  A  mortgage  valid, 
and  bona  fide  in  its  creation,  will  not  be  in- 
validated by  subsequent  fraudulent  or  illegal 
acts  of  the  parties  thereto;  Suinmers  v. 
Roos,  42  M.  749. 

73c.  Agreement  to  purchase  for  heirs.  It 
seems  that  an  agreement  between  a  pur- 
chaser at  executor's  sale,  and  the  executor 
and  other  heirs  made  before  the  sale,  by 
which  the  purchaser  agreed  to  keep  the  pro- 
perty bought  by  him  together,  and  permit  one 
of  the  heirs  to  manage  it,  and  refund  to  him 
in  three   annual   instalments,  the   price   he 
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had  paid,  and  when  he  was  fully  paid  to  re- 
convey  the  property  to  the  heirs,  would  not 
necessarily  make  the  sale  fraudulent,  if  the 
property  sold  for  a  fair  price ;  and  the  sale 
was  ill  other  respects  fair.  And  if  such 
agreement  was  made  after  such  sale,  if 
hinding.  it  would  only  give  the  parties  a 
right  to  redeem;  Grant  v.  Uoyd^  12  S.  <&  M. 
191. 

73d.  Combinatton  between  creditors  to  ex- 
dude  otliers.  A  combination  between  a  cer- 
tain class  of  creditors  of  an  estate  to  pur- 
chase the  property  at  a  low  price,  by  pre- 
veotiDg  others  from  bidding,  is  fraudulent; 
76. 

T3e.  Unusual  recitals  in  deed.  Unusual 
recitals  in  an  executor's  deed,  giving  the  rea^ 
sons  why  lands  sold  by  him  brought  an  un- 
nsnally  low  price,  are  suspicious,  and  look  as 
if  they  were  intended  to  give  apparent  fair- 
ness to  a  fraudulent  transaction  ;  lb, 

7H/.  Degrees  in  fraud.  There  are  no  de- 
gn;es  in  fraud ;  and  when  a  sale  is  attacked 
on  the  ground  of  a  fraudulent  combination 
to  prevent  bidding,  if  it  bo  shown  that  the 
purchaser  and  his  confederates  prevented  a 
party  from  bidding,  who  only  intended  to  bid 
for  an  insignificant  portion  of  the  property, 
the  whole  sale  will  be  fraudulent ;  Tb. 

Tig.  Judgment  fraudulent  as  to  creditors. 
See  Ji'DGMKNT,  16,  17,  18. 

Vin.  Proof  of  Fraud. 

See  ante,  sub-division  VI.  Badges  of 
Fraud. 

74.  Proof  by  circumstances:  Suspicions. 
Fraud  may  be  proven  by  strong  circum- 
stantial evidence  even  against  positive  proof 
on  the  other  side ;  Petrie  v.  Wright.  6  S.  <fe 
M.  647 ;  yet  the  proof  must  be  satisfactory. 
A  sale  will  not  be  set  aside  as  fraudulent  in 
fact,  merelv  because  it  is  doubtful  and  sus- 
picious; Wnte  V.  Trotter,  14  S.  &  M.  30. 
Circumstuiices  calculated  to  excite  suspicion 
that  there  was  an  understanding  between  the 
defendant  in  execution,  and  the  purchaser  of 
real  estate  thereunder,  are  not  sufficient  to 
justify  the  court  in  declaring  the  sale  void, 
in  the  absence  of  all  proof  showing  unfair- 
ness in  the  sale,  or  an  effort  to  keep  off  bid- 
ders, or  to  make  the  property  sell  Lr  a  low 
price ;  Foster  v.  Pagh,  12  S.  &  M.  416. 

75.  When  positively  denied:  Ca^e  in 
judgment.  Wnere  to  a  bill  to  set  aside  a 
fraudulent  conveyance,  the  claimant  who  was 
administrator,  answered  positively,  denying 
the  fraud,  and  the  debtor,  who  was  a  witness, 
testified  positively  to  the  bona  fides  of  the 
sale  of  the  property  to  the  claimant ;  and  on 
the  contrary,  several  witnesses  testified  to 
declarations  of  the  intestate  to  the  eflect, 
that  the  debtor  (who  was  his  brother)  had 
conveyed  his  property  to  him  to  avoid  a  debt, 
but  only  one  witness  stated,  that  the  property 
now  in  controversy  was  referred  to  in  these 
declarations  of  the  intestate;  it  was  held 
that  io  view  of  the  positive  answer  and  proof 
of  bona  fides,  the  sale  could  not  be  decided 
fraudu.ent;  Mize^l  v.  Herbert^  12   S.  &  M. 


647 ;   See   Fraud  and  Fraudulent  Rrprr. 
8ENTATI0N8,  ?4,  .35,  36  and  37. 

76.  Declarations  of  conspirators:  Pes 
gestas.  See  ante,  70. 

77.  Declarations  of  vendor.  There  is  a 
conflict  in  the  authorities  as  to  whether 
the  declarations  of  the  vendor  tending  to 
prove  fraud  in  the  sale,  are  admissible 
against  the  vendee,  but  the  weight  of  au- 
thority is,  that  these  omissions  made  whilst 
vendor  was  owner,  are  admissible  against 
one  who  claims  title  through  him.  and  of  this 
opinion  was  this  court ;  but  such  declarations 
must  have  been  made  before  the  sale,  and  they 
will  not  affect  the  vendee  if  he  had  no  notice 
of  them  and  his  purchase  be  in  other  respects 
free  from  objection  ;  Farmers'  Bank  v.  Doug- 
lass, IJ  S.  &  M.469. 

See  Vendor  and  Vrndeb,  225. 

IX.   Bights  and  Liabilities  of  Parties  to 
Frandulent  Assignments. 

78.  Liability  of  fraudulent  grantee.  A 
party  who  has  acquired  property  by  an  assign- 
ment which  is  fraudulent  as  to  creditors,  is 
liable  to  the  creditors  of  his  fraudulent 
grantor  for  the  avails  of  the  property  in  case 
he  has  disposed  of  it,  upon  the  same  princi- 
ple that  he  would  be  liable  as  exicidorde  son 
tort  of  the  grantor  in  case  he  were  dead  ;  Van 

Winkle  v.  Smith,  4  0.  491.     And  after  the, 
grantor's  death  he  may  be  treated  as  his  exe- 
cutor de  son  tort. 
See  ExKcuTORS  and  Administrators,  225. 

79.  i^'ame:  Case  in  j udgment  And  if  the 
fraudulent  grantor  have  only  a  life  interest  in 
the  property,  and  the  grantee  claim  that  he 
bought  her  interest  and  sold  it,  he  will  be 
liable  for  the  whole  proceeds  of  the  sale,  even 
though  he  sold  the  property  for  more  than 
the  value  of  the  life  estnte;  for  he  will 
be  presumed  to  have  sold  the  life  estate  only, 
and  will  not  be  permitted  to  say  that  he  com- 
mitted a  fraud  on  'the  lemainderman  by  sell- 
ing a  greater  interest  than  was  conveyed  to 
him;  Jb. 

80.  Rights  of  fraudulmt  purchaser  when 
sale  set  aside:  His  lien.  Where  the  sale  or 
conveyance  is  fraudulent  in  fact,  the  purchiscr 
will  not  be  entitled,  upon  its  being  set  aside, 
to  retain  the  price  he  paid  for  the  property, 
though  it  went  to  extinguish  an  encumbrance  ; 
Stovall  V.  Farmers^  and  Merchants'  Bank,  a 
S.  &  M.  3U5. 

See  Vendor  and  Vendee,  206.  Frauds, 
&c.,  28. 

81.  Same:  Where  the  fraud  is  construc- 
tive only.  Ordinarily  in  cases  at  law,  a  party 
to  a  fraudulent  assignment  must  lose  all  ad- 
vantages gained  thereby,  as  well  as  the  money 
which  he  has  paid  in  furtherance  of  it ;  but 
this  rule  does  not  apply  in  equity.  Where  the 
sale  is  set  aside  on  the  ground  of  constructive 
fraud,  the  fraudulent  purchaser  in  such  a  case 
must  be  put  in  the  same  condition  he  .was  be- 
fore the  purchase ;  White  v.  Trotter^  14  S.  & 
M.  30 ;  S.  0.,  4  C.  88. 

82.  Same.  And  if  the  sale  which  is  set 
aside  be  made  under  a  decree  to  foreclose  a 
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mortgage,  the  mortgagee  will  be  reinstated 
to  his  rights  and  will  be  entitled  to  be  paid 
out  of  the  property  before  the  creditor  seek- 
inp^  to  set  aside  the  sale,  and  whose  lien  is 
subsequent  to  that  of  the  mortgagee.  In  all 
such  cases  the  purchaser  and  creditor  under 
whose  mortgage  or  lien  the  property  was  sold, 
upon  the  setting  aside  of  the  sale,  are  entitled 
to  be  put  in  the  same  condition  in  which  they 
stood  before  the  sale ;  Trotter  v.  White,  4  C. 
88.  And  in  doing  this,  if  the  purchase  be  of 
slaves  the  purchaser  will  be  charged  with 
hire,  and  if  he  give  away  one  of  them  he  will  be 
charged  with  its  value  and  interest  from  the 
date  of  the  gift,  and  up  to  that  time  with  the 
hire ;  Trotter  v.  White,  supra, 

83.  Same.  And  in  setting  aside  such  a  sale, 
it  is  no  objection  to  remitting  the  prior  mort- 
gagee to  his  rights  under  the  mortgage ;  that 
the  mortgage  was  satisfied  by  the  sale, 
which  took  place  under  a  decree  of  a  court 
in  another  Stale;  for  whilst  the  courts  of  this 
State  cannot  set  aside  a  decree  in  another 
State,  nor  the  entry  of  satisfaction  of  it  made 
t^here  in  consequence  of  a  sale  made  under 
the  decree,  yet  where  the  sale  itself  is  set 
aside  for  constructive  fraud  only,  the  courts 
here  have  power  to  preserve  the  equities  of 
the  parties  by  treating  the  mortgage  as  still 
existing;  lb. 

84.  Same.  In  such  a  case  the  sale  being 
void,  a  party  claiming  under  a  junior  encum- 
brance can  claim  nothing  for  the  transaction; 
for  tbe  sale  is  void,  and  the  claim  of  the 
original  incumbrancer  not  affected  by  it;  Laio- 
rence  v.  Hand,  I  C.  103. 

85.  Fraudtdent  conveyance  binding  be- 
ttveen  the  parties.  A  conveyance  made  to  de- 
fraud creditors,  by  the  express  terms  of  the 
statute,  is  void  only  as  to  creditors,  and  is 
good  between  the  parties ;  Armstrong  v.  Sto- 
vail,  A:  0.275;  Parkhurst  v,  McGraWy2  0. 
134;  Preivett  Y.  Coopwood.  1  (x.  369;  Snod- 
grans  v.  Andrews.  1  G.  472;  Winn  v.  Bur- 
nett, 2  G.  6.i3;  Gtdly  v.  Hull,  2  G.  20;  iVewell 
V.  Newell,  5  G.  385.  And  the  administrator 
of  the  grantor  will  not  be  permitted  to  defeat 
the  purchaser's  right  by  setting  up  the  fraud 
of  his  intestate;  Armstrong  v.  Stovally  supra. 
Nor  will  the  sale  be  set  aside  at  the  instance 
of  tbe  administrator  of  the  grantor,  though 
the  estate  be  insolvent;  Winn  v.  Bamett, 
suprai  But  if  the  deed  was  never  in  fact 
delivered,  but  merely  put  on  record  by  the 
fraudulent  debtor,  to  give  an  appearance  that 
a  deed  had  been  made,  it  is  utterly  void,  and 
not  binding:  even  between  the  parties ;  Park- 
hurst  V.  McGraw,  2  0.  134.     See  post,  90. 

86.  Same.  But  equity  will  grunt  relief  to 
the  administrator  against  a  fraudulent  as- 
signee of  his  intestate's  property,  if  it  appear 
that  the  assignment  was  procured  by  the 
fraudulent  conduct  of  the  assignee.  Thus: 
0.  in  his  last  illness,  and  when  generally  de- 
bilitated in  body  and  mind,  made  a  convey- 
ance to  his  brother-in-law  P.,  clothed  with 
a  secret  trust  for  his  wife  and  children,  under 
the  mistaken  apprehension  produced  by  the 
false  and  fraudnlent  representation  of  P., 
that  unless  such  conveyance  were  made  tbe 


property  would  be  taken  to  pay  an  alleged 
security  debt  of  0.  After  0  's  death  his  ad- 
ministrator  filed  his  bill  to  recover  the  prop- 
erty for  the  benefit  of  the  wife  and  child, 
there  being  no  debts ;  and  the  court  decided 
he  was  entitled  to  recover ;  Prewett  v.  Cocf- 
wood,  1  G.  369.     See  post.  93,   94.     Fraud 

AND   FrADDULKNT   REPRESENTATIONS,  27. 

X.  Frooeedings  to  set  aside  a  Fiaudnlent 

Oonveyanoe. 

1.  Wlio  may  and  may  not  Attaek  it 

87.  Only  creditors  can  altack.  An  assign- 
ment fraudulent  as  to  creditors,  can  be  set 
aside  only  by  a  creditor  (see  ante,  85),  and  if 
all  the  creditors  assent,  it  is  good  ;  and  so  a 
non-assenting  creditor  cannot  object,  if  the 
trustee  in  the  assignment  offer  to  payhira; 
Whitney  v.  Freeland.  4  0.  481. 

.See  Principal  and  Surety,  50. 

88.  Eight  of  parties  and  privies  to  object. 
See  ante,  85,  86. 

89.  Where  all  the  creditors  assent :  Case  in 
judgment.  A  bank,  before  judgment  of  for- 
feiture  of  its  charter  was  pronounced  under 
the  Quo  Warranto  Act,  made  a  general  as- 
signment of  all  its  assets  to  trustees  for  the 
benefit  of  all  its  creditors,  which  was  fraudu- 
lent on  its  face.     After  the  judgment  of  for- 
feiture, the  trustee  appointed  by  the  court 
under   the  Quo  Warranto   Act  of  1843  to 
collect  the  assets  and  pay  the  debts  filed  his 
bill  to  set  aside  the  assignment.     But  it  ap- 
pearing that  all  the  known  creditors  of  the 
bank  had  assented  to  the  assignment,  there 
being  only  $1700  in  notes  of  the  bank  out- 
standing in  the  hands  of  unknown  parties 
who  had  not  assented.     And  it  not  being 
known  whether  these  notes  were  lost  or  de- 
stroyed, or  held  by  creditors,  and  no  debts 
having  been  proven  before  the  trustee  ap- 
pointed   by  tne    court,    and     the     trustee* 
in   the   assignment  offering  to  pay  any  of 
the   bills   and    notes    so   outstanding  which 
might  be  presented ;  it  was  held  that  the 
trustee  filing  the   bill  was  representing  no 
creditor,  and  cnuld  not  have  the  assignment 
set  aside ;  Whitneif  v.  Freeland,  4  C   481. 

90.  Creditor  acting  for  fraudulent  assignee. 
A  fraudulent  assignment  of  property,  by  the 
husband  to  his  wife,  will  not  be  set  aside  in 
favor  of  a  judgment  creditor  of  the  husband, 
who  seeks  to  annul  it  in  combination  with 
the  husband,  and  for  his  benefit,  and  at  his 
instance ;  Hemphill  v.  Hemphill,  5  G-  68. 

91.  Right  of  subsequtnt  creditors.  Whether 
a  deed,  fraudulent  as  to  creditors,  will  be  set 
aside  at  the  instance  of  a  subsequent  creditor; 
Quaere?  But  if  set  aside  for  fraud  as  to  ex- 
isting creditors,  it  becomes  wholly  void,  and 
cannot  stand  in  the  way  of  a  subseqaent  cred- 
itor; Trimble  v.  Turner,  13  S.  &  M.  348. 
But  if  the  subsequent  creditor  can  sbow 
fraud  in  fact,  by  showing  that  the  conveyance 
was  made  with  intent  to  defeat  debts  about 
to  be  contracted,  or  to  defraud  existing  cred- 
itors, the  conveyance  will  be  wholly  void, 
and  will  be  set  aside  at  his  instance ;  Henry 
V.  FtUlerton,  13  S.  &  M.  631.  And  so  if  the 
grantor  has  been  permitted  to  remain  in  poe- 
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pay  debts,  lends  himself  to  an  arraDgeineDt, 
through  which  the  trust  property  is  sold  by 
him  for  the  debtor's  benefit,  and  in  order  to 
jret  rid  of  the  encumbrance  of  the  trust  deed, 
it  will  be  fraudulent,  and  neither  the  pur- 
chaser under  this  sale,  nor  the  debtor,  can 
derive  any  benefit  from  it ;  and  if  they  after- 
wards dispute  as  to  the  fruits  of  the  transac- 
tion, equity  will  assist  neither  of  them  ;  Law- 
rence V.  Hand,  I  0   103. 

But  where  an  executor  made  a  combination 
with  a  third  person,  to  purchase  for  the 
benefit  of  the  heirs,  and  to  defeat  certain 
credi*^^ors  of  the  estate,  it  was  held  that  they 
could  file  a  bill  to  set  aside  the  sale,  as  no 
act  of  theirs  could  defeat  the  rights  of  the 
heirs ;  Grant  v.  Lloyd,  1  S.  &  M.  191. 

See  Frauds,  &c  ,  27. 


session  of  property  for  a  lon^  time,  and  has 
gained  credit  on  the  faith  of  it;  Rankin  t. 
HoUoway,  3  S.  &  M.  614.  See  ante,  4,  5,  6, 
and  ^a. 

92.  Subsequent  purchaser.  A  conveyance 
for  a  valuable  consideration,  made,  with  in- 
tent on  the  part  of  the  grantor,  to  hinder  and 
defeat  his  creditors,  of  which  the  grantee  had 
notice  at  the  time  of  the  purchase,  is  not 
void  as  to  a  subsequent  purchaser  from  the 
grantor,  with  notice  of  the  grantee's  claim : 
Aliter  where  the  consideration  is  merely  col- 
orable and  without  consideration ;  Coppage 
V.  Bamett  5  G.  621. 

92a.  Same :  Subsequent  purchafier.  The 
statute  of  frauds  does  not  make  voluntary 
conveyances,  but  only  fraudulent  conveyances, 
void  as  to  subsequent  purchasers  from  the 
grantor.  But  a  subsequent  sale  by  the  gran- 
tor, in  a  voluntary  conveyance,  is  presump- 
tive eiridence  of  fraud  in  the  settlement,  and 
throws  the  burden  of  showinir  the  bona  fides 
of  the  transaction  on  the  doner;  Wells  v. 
TreadweU,  6  C.  717. 

93.  The  grantor  cannot  set  it  aside :  Nor 
enforce  stipulations  in  his  favor :  Pari  de- 
ledo.  A  debtor  who  has  made  a  fraudulent 
conveyance,  to  defeat  or  delay  his  creditors, 
cannot  enforce  against  his  confederate  any 
stipulation  in  it  for  his  benefit ;  nor  recover 
back,  according  to  their  agreement,  any 
property  which  the  debtor  has  thus  gotten. 
He  is  in  pari  delicto  with  his  confederate, 
and  the  court  will  not  interfere  in  his  behalf. 
Bat  this  rule  will  not  prevent  him  from  hav- 
ing an  account  stated,  as  to  their  dealings, 
where  nothing  is  sought  to  be  recovered, 
which  bad  been  fraudulently  assigned ;  Watt 
v.  Conger,  13  S.  &  M.  412.     See  ante.  85,  86. 

94.  tSame :  Case  in  judgment.  C.  filed  his 
bill  against  W.  to  obtain  relief  against  cer- 
tain alleged  frauds  of  W.,  and  to  compel  an 
account.  He  charged  that  W.  had  for  a 
long  time  been  his  commission  merchant  in 
New  Orleans ;  had  obtained  a  judgment 
against  him  in  the  State  for  a  large  amount, 
under  which  W.  induced  C  to  consent  to  a 
sale  of  about  ninety  of  his  slaves,  after  the 
judgment  had  been  paid,  under  a  promise 
from  W.  that  C.  should  retain  possession  of 
the  slaves,  and  have  the  proceeds  of  their 
labor,  anH  thus  enable  him  to  pay  off  his  debt 
to  W.  and  others,  and  secure  him  a  home ; 
bat  W.  had  by  various  devices  obtained  pos- 
session of  the  slaves  and  carried  them  off. 
That  G.  had  shipped  to  W.,  after  the  judg- 
ment, various  amounts  of  cotton  at  different 
times :  that  W.had  charged  usurious  interest, 
and  had  paid  money  for  him  at  different  times, 
coostitating  a  ranning  account  of  several 
Tears,  upon  which  W.  claimed  that  C.  was 
largely  in  his  debt ;  yet  the  truth  was  W. 
was  in  C.*s  debt.  W.  demurred  generally  to 
the  bill.  The  court  held,  that  as  to  the  al- 
leged fraud  in  reference  to  the  slaves,  G.  was 
in  part  dtdicto,  and  no  relief  would  be  granted  ; 
bat  as  to  the  other  matters,  the  bill  should 
be  answered ;  lb.    See  ante^  86. 

97.  Same :  Court  will  not  assist  party  to  a 
I        fraud.  Where  a  trustee,  iu  an  assignment  to 


2.  The  Lien  neoessary  to  the  Attaek. 

98.  The  attacking  creditor  must  have  a 
lien.  Only  creditors  who  have  a  lien,  by  judg- 
ment or  otherwise,  on  the  property  fraudu- 
lently assigned,  can  attack  the  assignment. 
This  lien  need  not  exist  at  the  time  the  as- 
signment was  made,  if  the  debt  then  existed. 
Hence,  in  an  action  of  replevin,  it  is  not  com- 
petent for  the  defendant  to  justify  his  seiz- 
ure and  possession  of  the  property,  by  show- 
ing that  it  has  been  fraudulently  assigned, 
and  that  he  was  a  creditor  of  the  debtor; 
Hilzheim  v  Drane,  10  S.  &  M.  .556. 

99.  Same:  Case  in  judgment.  And  so  where 
a  creditor,  who  has  a  judgment  in  another 
State,  brought  a  foreign  attachment  bill  in 
this  State,  to  subject  to  his  debt,  property 
here  situate,  which  had  been  fraudulently 
assigned,  the  court  say  that  the  foreign  judg- 
ment is  no  lien,  and  intimate  that  the  want  of 
a  lien  was  a  serious  obstacle  to  complain- 
ant's success.  And  it  also  decreed  that  such 
a  bill  should  pray  for  a  decree  establishing 
the  complainant's  debt,  and  for  want  of  such 
prayer,  remanded  the  cause  that  complainant 
might  amend;  Comstock  v.  Rayford,  12  S. 
&  M.  369.  And  this  principle  was  applied 
where  a  creditor  having  such  foreign  judg- 
ment, sought  to  subject  to  its  payment  land 
held  by  a  third  party  in  this  State,  for  the 
use  of  his  debtor,  the  court  dismissing  his 
bill  because  no  lien  had  been  established ; 
Fai-ned  v.  Harris,  US.  &  M.  366. 

See  Chanckry,  sub-division  Attachment. 

100.  The  lien  essentiaJy  and  must  exist  be- 
fore the  bill  is  filed.  A  court  of  chancery  has 

no  jurisdiction  to  entertain  such  a  bill  until 
a  judgment  has  been  obtained,  and  there  is  a 
return  of  nulla  bona  (citing  Famed  v.  ffar- 
risj  11  S.  &  M.  366).  And  this  defect  cannot 
be  cured  by  obtaining  the  judgment  and 
nulla  bona  after  the  suit  has  been  com- 
menced ;  Brotvn  v.  Bank  of  Mississippi,  2 
G.  454. 

101.  Same :  Modification  of  the  rule.  Whilst 
this  is  the  general  rule,  yet  it  is  dispensed 
with,  as  to  the  lien,  where  the  judgment  from 
the  peculiar  nature  of  the  property,  is  no  lien 
on  it.  Mence  a  judgment  against  an  admin- 
istrator, and  a  retarn  of  nuUa  bona  is  suffi- 
cient to  enable  the  creditor  to  proceed-  by 


Digitized  by 


Google 


335    FRAUDS  AND  FRAUDULENT   REPRESENTATIONS,  L 

bill  to  set  aside  a  fraudulent  conveyance  of 
his  land  made  by  the  intestate ;  Snodyrass  v. 
Andrews,  1  G.  472.  And  so  when  nn  estate 
has  been  declared  insolvent,  it  is  sufficient  if 
the  creditor  has  established  his  debt  in  the 
Probate  Court,  according  to  the  statute ; 
Winn  V.  Burnett,  2  G.  653. 

8.  Miscellaneons. 

102.  The  older  lien  preferred.  When  two 
creditors  unite  on  a  bill  to  set  aside  a  fraud- 
ulent conveyance,  and  they  succeed,  the  pro- 
perty will  be  decreed  to  satisfy  the  prior  lieu 
first;  and  if  the  creditor  having  the  youngest 
judgment  have  also  a  mortgage  on  the  same 
property  for  the  same  debt,  older  than  either 
judgment,  the  lien  of  the  mortgage  will  be 
preferred  ;  Trimble  v.  Turner,  13  S.  &  M. 
348. 

103.  Fraudulent  sale  in  another  Stnte.  A 
sale  of  personal  property  under  execution  in 
another  8iate  will,  if  fraudulent,  be  set  aside 
by  the  courts  of  this  State — the  property 
havint^  been  broujrht  within  the  jurisdictiou 
of  the  Slate;  White  v.  Trotter,  14  S.  &  M. 
30.     See  ante,  83. 

104.  Creditors  hill  not  alia  pendens.  The 
pendency  of  a  creditor's  bill  is  not  a  lis  pen- 
dens as  against  a  purchaser,  without  actual 
notice,  of  the  property  fraudulently  assigned. 
And  if  the  creditors  have  no  lien  at  law,  or 
his  judgment  has  lost  its  lien  by  lapse  of  time 
pending  the  litigation,  a  6071a  fide  purchaser 
from  the  fraudulent  grantee  ^ill  hold  it; 
MvCatchm  V.  Miller,  2  G.  6.1 

105.  When  debtor  is  a  discharged  bank- 
rupt. The  Bankrupt  Act  of  1841  reserved 
to  a  creditor  who  did  not  receive  any  pro  rata 
of  the  bankrupt's  assets,  his  liens  which  he 
had  acquired  by  the  State  laws.  And  such  a 
creditor  having  a  lien  by  judgment  before  the 
debtor  applied  to  be  discharged  as  a  bank- 
rupt, may,  after  his  discharge,  proceed  in  the 
State  courts  to  set  aside  a  fraudulent  convey- 
ance made  by  the  bankrupt  bnfore  his  appli- 
cation (citing  Talbot  v.  Meltnn,  9  S.  &  M.  9  ; 
Russell  V.  Cheatham,  8  id.  710) ;  Wooteii  v. 
Clatk,  2  C.  7.0. 

106.  Alhyata  and  probata  must  correspond. 
A  deed  made  to  defraud  creditors  is  binding 
between  grantor  and  grantee ;  but  a  deed  put 
on  record  by  the  gran  1  or  to  give  an  appear- 
ance that  a  conveyance  had  been  made,  if  in 
fact  it  had  never  been  delivered,  is  utterly 
void  and  not  binding  even  between  the  parties. 
The  two  things  arc  distinct  and  not  the  same  ; 
and  hence,  when  a  bill  charges  that  **  the  deed 
was  executed  to  defraud  creditors,"  proof 
cannot  be  introduced  that  it  was  never  exe- 
cuted for  want  of  delivery,  but  was  put  on 
record  by  the  grantor  to  give  it  the  appear- 
ance of  a  conveyance  and  thereby  defraud 
creditors ;  Parkhurst  v.  AfcGraw,  2  C.  134. 
107.  Parties  to  the  hill.  Where  a  bill  is 
filed  by  a  junior  encumbrancer  to  set  aside  a 
sale  under  a  prior  mortgage,  on  the  ground 
of  fraud  in  the  sale  by  the  trustee,  the  bene- 
ficiary under  the  first  mortgage  is  a  necessary 
party  defendant ;  Lawrence  v.  Hand,  1  C 
103. 


XI.  What  property  is  embraced  in  the  rule 
against  Frandolent  Oonveyanoes. 

108.  All  property  not  exempt  from  execu- 
tion embraced :  Chose  in  action.  All  species 
of  property  not  specially  exempt  by  law  from 
seizure  and  sale  under  execution  are  within 
the  statute  against  fraudulent  conveyances; 
and  hence  the  voluntary  assignment  by  an 
insolvent  debtor  of  a  chose  in  action  is  fraud- 
ulent and  void  as  to  existing  creditors  (citing 
Wright  V.  Pet  lie,  1  S.  &  M.  Ch.  11.  32U); 
Catching 8  v.  Manlove,  10  G.  6.^5. 

109.  Same:  Life  polity.  A  policy  of  in- 
surance upon  the  life  of  a  person  is  a  chose 
in  action,  and  as  such  is  liable  to  the  payment 
of  the  debts  of  the  party  in  whose  favor  it  is  is- 
sued, and  is  therefore  within  the  statute  against 
fraudulent  conveyances.  Thus  when  a  debtor 
in  insolvent  circumstances,  on  the  day  before 
his  death,  made  a  voluntary  assignment  to  his 
wife  and  children  of  a  policy  of  insurance 
upon  his  life  for  $5000,  it  was  held  that  the 
assignment  was  fraudulent  and  the  avails 
liable  to  his  debts  ;  76. 

110.  Exempt  personal y  not  embraced.  Bui 
an  insolvent  debtor  may  make  a  valid  gift  of 
personalty  exempt  by  law  from  execution; 
Smith  V.  Allen.  10  G.  469. 

As  to  jurisdiction  of  chancery  in  these 
mutters,  see  Chanobby,  sub-division  Juris- 
diction. 

^frmdH  and  ^rHudnhni  ^t^resen' 
hition§. 

See  FRArpui.EXT  Assignments.  Vendor 
AND  Vendee,  sub-division  Rescission  of  Con- 
tract of  Sale. 

I.  What  IS  fraud,  and  the  instances. 

/.  SubtU  tHochinatiom  and  concealments «  « 

2.  JnniKent  re/reseHiations  believed  to  be  true. .  lo 
J.   opinions  and  statements  as  to  title  and  ad- 
vantages    »« 

4.  Miscellaneous 14 

II.  Effects  of  fraud 24 

III.  Miscellaneous ?o 

I.    What  is  Fraud,  and  the  Instances. 
See  Vendor  and  Vendee,  116  to  125. 
1.     Subtle  Maohinationi  and  Conoealment 

1.  Subtle  machinations,  silence:  Case  in 
judgment.  Any  subtle  machination,  whether 
in  words  or  deeds,  designed  to  circumvent, 
and  which  have  that  effect,  amount  to  fraud. 
Silence,  or  a  suppression  of  the  truth  by  a 
person  whose  duty  it  is  to  speak,  equally  with 
misrepresentation,  is  a  fraud.  Hence,  it  being 
the  duty  of  an  administrator  to  sell  for  the 
best  price,  if  he  purposely  remain  silent  and 
permit  a  person  desiring  to  bid  to  remain  un- 
der a  delusion  as  to  the  time  of  the  sale,  and 
whereby  he  is  prevented  from  attending,  such 
silence  is  a  fraud,  if  the  property  bring  less 
than  its  value;  Planters'  Bank  v.  Neely^  7  H. 
80;  S.  P.,  Hall  v.  Thompson,  1  S.  &  M.  443. 

2.  Concealment:  lendor  and  vendee. 
Where  the  subject  matter  of  represenuitions 
is  not  equally  open  to  the  observation  of  b«lk 
parties,  or  the  vendee  has  not  equal  means  of 
knowledge  with  the    vendor,  the   latter  is 


Digitized  by 


Google 


V 


FRAUDS  AND  FRAUDULENT  REPRESENTATIONS,  I.    887 


bound  to  state  nothing  bat  what  is  trne»  and 
to  conceal  no  material  fact  connected  with 
the  condition  of  the  estate  sold ;  Anderson  v. 
Burnett^  5  H.  165.  But  this  duty  to  disclose 
ceases  where  there  is  an  opportunity  to  the 
vendee  to  examine,  and  he  does  examine,  and 
docs  not  rely  upon  the  statement  of  the  ven- 
dee; Hall  V.  Thompson,  1  S.  &  M.  443.  S.  P., 
At/res  V.  Mitchell,  ii  S.  &  M.  683. 

.See  Vkxdob  and  Vrndbr,  sub-division  Re- 
scission -f  Contracts,  116,  121,  et  seq. 

3.  Same:  Secret  defect  in  sale  of  chaUel. 
If  the  seller  of  a  chattel  which  is  worthless, 
from  a  secret  defect,  conceal  the  defect,  and 
it  be  nuknown  to  the  buyer,  and  be  not  so  appa- 
rent  as  to  be  easily  discovered,  it  will  be  a 
fraud,  which  will  vitiate  the  sale;  Simmons 
V.  CiUreer,  32  S.  &  M.  584. 

See  Warranty,  113. 

4.  Same:  Assignor  and  assignee.  If  the 
assig^nor  of  a  note  or  other  evidence  of  debt, 
know  there  is  nothing  due  on  it,  and  conceal 
that  fact  from  the  af^si^irnee,  it  is  a  fraud  on 
the  latter ;  Hoopes  v.  Newman,  2  S.  &  M.  Tl. 

5.  Same:  Sale:  Rumor  affevting  price. 
If  a  party  be  in  possession  of  material  infor- 
mation, which  is  unknown  to  the  seller,  and 
calculated  to  affect  the  price  of  any  commod- 
ity, and  he  purchase  it,  without  communicat- 
ing this  news  to  the  vendor,  and  by  reason 
thereof  he  purchase  it  far  below  its  value  at 
the  time,  it  is  such  a  suppression  of  the  truth 
as  will  avoid  the  contract.  Thus,  in  1815,  the 
buyer  of  cotton  was  in  possession,  at  the 
time,  of  a  rumor  of  the  conclusion  of  peace 
between  the  United  States  and  Great  Britain, 
and  failed  to  communicate  it  to  the  seller, 
who  was  ignorant  of  it,  and  he  purchased  the 
cotton  at  a  price  which  would  have  been  its 
value  in  a  state  of  war,  but  was  greatly  less 
than  its  value,  peace  being  concluded.  It  was 
held,  that  the  contract  could  not  be  enforced 
by  the  vendee;  Fazer  v.  Oervais,  W.  72. 
Lut  it  seems  that  this  rule  is  not  established 
as  law;  LaicUaw  v.  Organ,  2  Wheaton  R. 
ITS. 

6.  Fraudulent  misrepresentation:  When 
the  paHy  hns  notice.  False  representations 
in  relation  to  the  quality  of  the  thing  sold, 
are  not  fraudulent  unless  they  deceive,  and 
hence,  are  no  ground  of  defence  to  the  buyer 
if  he  knew  the  true  condition  of  the  thing 
sold,  or  the  defect  was  so  patent  that  it  must 
have  been  discovered  by  prudent  attention. 
Thus  where,  in  an  advertisement  of  town  lots 
for  sale,  the  town  was  represented,  contrary 
to  the  fact,  to  be  sitnated  at  the  head  of  nav- 
igation of  the  river  on  which  it  was  situated, 
and  the  vendee  was  well  acquainted  with  that 
section  of  the  country  and  the  river,  it  was 
held  that  the  false  representation  was  not 
fraadnlent;  Anderson  v.  Burnett,  5  H.  165. 
It  is  a  noiversal  principle  that  a  party  can- 
not be  relieved,  if  he  had  full  notice  of  the 
frand ;  Anderson  v.  Lincoln,  5  H.  279;  S.  P., 
BeU  V.  Henderson,  6  H.  311. 

7.  Same :  When  the  matter  is  public  and 
notorious.  Fraud  cannot  be  predicated  of  a 
representation  of  a  public  and  notorious  char- 
acter, in  relation  to  the  situation  and  pros- 
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pects  of  a  town,  which  were  open  to  the  ob- 
servation of  the  vendee,  and  if  such  a  repre- 
sentation be  exaggerated,  it  is  no  ground  for 
a  resciKsion  of  a  contract  for  the  sale  of  a 
town  lot;  Bdl  v.  Henderson,  6  H.  311 ;  An- 
derson V.  Burnett.  6  H.  165 ;  Anderson  v. 
Hill,  12  S.  &  M.  679. 
See  Vendor  and  Vendee,  125  to  127. 

8.  Same:  Where  the  defect  is paJeTit.  MiF- 
representation  by  the  vendor  in  relation  to 
patent  defects  in  the  estate,  are  no  ground 
for  rescission  if  the  vendee  had  opportunity  to 
examine  and  did  examine  the  estate,  and  ii 
no  fraudulent  means  be  used  by  vendor  to 
prevent  a  discovery  of  the  defects.  Thus,  if 
vendor  represent  that  there  are  only  sixty 
acres  of  land,  in  a  tract  of  900  acres,  unfit 
for  cultivation,  when  in  fact  there  are  300 
acres  unfit  for  cultivation,  and  the  vendee  ex- 
amined the  tract  twice,  and  it  not  appearing 
that  it  was  shown  to  him  in  such  a  way  as  to 
prevent  his  making  a  fair  examination,  the 
misrepresentation  is  no  fraud ;  Halls  v. 
Thompson,  1  S.  &  M.  443. 

9.  Fraudulent  representation  where  defect 
not  easily  ascertained  :  Overflow.  The  ven- 
dor represented  that  the  land  sold,  which  was 
near  Pearl  river,  was  not  subject  to  overflow 
only  from  extraordinary  freshets,  and  then 
only  through  a  bayou,  and  that  the  overflow 
remained  only  a  few  days,  and  that  the  land 
was  ''good  land  for  farming."  This  statement 
was  false  and  fraudulent,  the  land  overflow- 
ing generally  every  year,  whereby  it  was 
n  arly  useless  for  farming.  The  vendee  was 
a  stranger  and  trusted  to  the  statement  of 
the  vendor,  the  examination  being  made  at 
that  season  of  the  year  when  it  was  impossi- 
ble to  detect  the  falsity  of  the  statement: 
Held,  that  the  vendee  was  entitled  to  a  re- 
scission, and  also  that  the  above  statement, 
though  not  made  directly  to  vendee,  but  to 
another  in  his  presence  during  the  progress 
of  the  trade,  was  as  fraudulent  as  if  made  to 
vendee  himself;  Alexander  v.  Beresford,  5 
C.  747. 

2.  Innooent  Bepresentations  believed  to  be  true. 

10.  Representadonft  innocently  made  dnd 
believed  to  be  true.  The  vendor  who  makes 
a  statement  which  he  knows  to  be  untrue,  is 
guilty  of  direct  fraud,  if  the  vendee  be  there- 
by deceived  to  his  prejudice.  And  if  he  make 
a  statement  without  knowing  it  to  be  true 
or  false,  but  believing  it  to  be  true,  and  it 
turn  out  to  be  untrue,  this  is  a  fraud  in  law, 
and  he  must  make  his  statements  good:  Halls 
v.  Thompson,  1  S.  &  M.  443;  Oswald  v. 
McGehee  6  C  340  ;  Davidson  v.  Moss,  5  H. 
673 ;  Rimer  v.  Dugan,  10  G.  479 ;  Parham 
V.  Randolph.  4  H.  435;  Gi'pin  v.  Smith,  11 

3.  &  M.  109;  S.  P.,  Clopton  v.  Cozart,  13  S. 
&  M.  363;  Lindsey  v.  Lindsey,  5  G.  432. 

See  Vendor  and  Vendee,  117,  118, 
119. 

11.  Same:  Qualification  of  the  doctrine. 
But  this  rule  does  not  apply  when  the  party 
making  the  representation,  expressly  states 
that  it  is  but  a  repetition  of  what  he  has  heard 
from  others,  and  when  he  also  expressly  de- 
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clines  to  be  responsible  for  it;  Miss.  Union 
Blc  V.  Wilkinson,  3  S.  &  M.  78.  Nor  does  the 
rule  apply,  where  the  representation  is,  that 
a  defect  exists  (as  coco  grass)  to  a  certain 
extent,  which  is  specified,  and  that  if  it  (the 
grass)  extended  farther,  the  vendor  did  not 
Enow  it.  In  that  case,  if  it  be  shown  that  the 
graFS  extended  materially  beyond  what  was 
staled,  the  contract  will  not  be  rescinded, 
unless  it  be  shown  that  the  vendor  knew  the 
statement  to  be  false;  Oswald  v,  McGehee, 
6  Ci  340. 

8.    Opinions   and  Statements  as  to  Title  and 
Advantages. 

12.  Opinions  expressed:  As  to  title.  Where 
the  vendor  fully  declares  the  nature  of  his 
title,  and  that  there  is  an  adverse  claim,  his 
confident  expression  of  the  opinion,  that  his 
tiile  is  good,  would  not  be  such  a  misrepre- 
sentation as  would  be  deemed  fraudulent,  in 
case  he  is  mistaken  ;  Vick  v.  Percy,  7  8.  &  M. 
2.')6.  Yet  the  rule  (as  stated  in  ante,  10) 
was  applied  to  the  following  case,  vendor  only 
had  a  tax  title,  and  so  stated  to  vendee,  who 
consulted  a  lawyer  about  it,  and  was  informed 
that  it  was  good,  if  the  law  had  been  com- 
plied with.  When  the  trade  was  made,  ven- 
dee stated  to  vendor  he  would  "rely  upon  his 
word  about  it,*'  and  vendor  responded,  *Mhat 
his  title  was  as  good  as  any  man's,  and  if 
not,  he  would  make  it  so,  and  if  vendee  found 
a  belter  owner  than  he  was,  he,  vendor,  would 
cancel  papers,  without  any  law  about  it,"  and 
it  was  held,  the  tax  deed  being  shown  to  be 
void,  though  without  any  proceedings  threat- 
ened for  eviction,  that  vendor  was  bound  by 
his  representations,  and  that  vendee  was  en- 
titled lo  a  rescission  ;  Rimer  v.  Deeijan,  10  G. 
477. 

See  Ykndor  and  Vkndee,  38,  39, 116, 117. 

12a.  Fraudulent  statement  as  to  title.  Any 
intentional  misrepresentation  or  concealment 
in  relation  to  the  land  sold,  either  as  to  qual- 
ity or  title,  by  which  the  purchaser  is  imposed 
upon  is  fraudulent,  and  it  is  immaterial 
whether  the  representation  (as  to  quality  or 
title)  be  intentionally  fraudulent  or  not.  If 
vendor  undertake  to  make  statements,  be  is 
responsible  for  them ;  Parham  v.  Radolph,  4 
H.  43.5 ;  English  v.  Benedict,  3  0.  167. 

See  Vendor  and  Vendke,  39. 

13.  Opinions  as  to  advantages.  The  repre- 
sentations by  a  railway  agent,  employed  in 
obtaining  subscriptions  for  stock  in  the  com- 
pany, in  reference  to  the  value  of  the  stock, 
profits,  &c.,  though  false  and  exaggerated  are 
mere  expressions  of  opinions,  and  a  person 
subscribing  for  stock  has  no  right  to  rely  on 
them,  and  they  do  not  amount  to  fraud ; 
Walker  v.  Mobile  A-  Ohio  R.  R,   Co,,  5  Q. 

245. 

4.  Miseellaneons. 

14.  False  statement  that  another  party  is  a 
stockholder,  A  subscriber  for  stock  in  a  rail- 
way company  cannot  avoid  the  contract  of 
subscription  upon  the  ground  that  the  agent 
who  procured  it,  had  obtained  from  an  in- 


fluential person  in  the  neighborhood,  whom 
he  represented  to  be  well  acquainted  with 
such  matters,  a  colorable  subscription  for 
stock,  with  the  secret  understanding  that  euch 
subscriber  was  not  to  be  bound  thereby,  and 
represented  said  subscription  to  the  subscriher 
and  others  as  bona  fide,  with  the  view  of  in- 
ducing them  to  subscribe,  unless  it  also  appear 
that  he  relied  upon  that  fact  and  was  induced 
thereby  to  make  the  subscription  ;  Ih. 

15.  Fraud  in  procuring  work  to  he  done  on 
the  credit  of  aw>ther.  A  landlord  showed  to 
a  carpenter  a  contract  with  his  tenant,  by 
which  the  latter  agreed  to  leave  the  premises 
in  as  good  repair  as  he  found  them,  and  he 
also  showed  the  carpenter  certain  injuries, 
which  he  alleged  the  tenant  had  done  to  the 
premises,  and  that  the  repair  of  which  was 
within  the  terms  of  the  contract,  and  there- 
npon  the  landlord  ajireed  with  the  carpenter 
that  he  might  make  the  repairs  if  be  would 
look  to  the  tenant  alone  for  payment.  In  a 
suit  against  the  tenant  brought  by  the  car- 
penter in  the  landlord's  name  and  with  his 
consent,  the  tenant  proved  that  he  had  com- 
plied with  his  contract,  and  was  not  liable  for 
the  repairs,  and  the  verdict  and  judgment 
were  for  him  :  Held,  that  the  misrepresenta- 
tion of  the  landlord  to  the  carpenter  was  a 
fraud  and  made  him  liable  for  the  work. 
Whether  in  such  a  case  the  judgment  in  favor 
of  the  tenant  was  prima  facie  or  conclusive 
evidence  in  the  suit  against  the  landlord; 
Qucere?     Carturight  v.  Carpenter,  7  H.3  8. 

1 6.  Fraud  by  failure  to  comply  after  sale 
with  a  promise  The  plaintiffs  \xho  were  trus- 
tees of  a  small  village,  advertised  lots  in  the 
village  for  sale,  and  stated  in  the  advertise- 
ment that  they  would  build  a  male  and  female 
academy.  They  failed  to  do  so,  and  in  con- 
sequence thereof  the  lots  became  worth'ess. 
In  a  suit  against  the  purchaser  of  one  of  the 
lots,  it  was  held  that  these  facts  ought  to  jro 
to  the  jury,  both  upon  the  question  of  whether 
the  sale  was  procured  by  false  representa- 
tions, and  also  upon  the  question  of  failure  of 
consideration  ;  Bretver  v.  Harris/!  S.  &  M.  84. 

17.  Same,  At  a  public  sale  of  town  lots  in 
the  town  of  Aberdeen,  a  particular  lot  was 
reserved  from  sale  as  the  terminus  or  depot 
of  a  proiected  railroad,  and  the  adjoining  lots 
were  sold  at  that  sale,  "as  front  lots  ;"  the 
depot  lot  so  reserved  lying  between  them  and 
the  river  ;  and  in  consequence  of  this  they 
brought  a  much  higher  price  than  they  other- 
wise would  have  brought  Afterwards  the 
railroad  was  abandoned,  and  the  intended 
depot  lot  was  sold  out  by  the  trustees  in  small 
lots  on  which  the  purchasers  erected  cotton 
sheds,  which  cut  off  the  said  adjoining  lots 
sold  as  aforesaid,  from  direct  communication 
with  the  river,  and  made  them  *'  back  "  instead 
of  "front"  lots,  by  which  they  were  greatly 
depreciated  in  value :  Held,  that  the  pur- 
chase  money  could  not  be  recovered  for  the 
purchase  of  these  lots,  thus  made  "back" 
lots  ;  Anderson  v.  Hill.  12  S.  &  M.  679. 

18.  t^'ame.  And  so  if  a  physician  sell  bia 
dwelling  and  office  expressly  as  a  stand  for  a 
physician,  and  promise  to  remove  from  the 
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however  solemn  ;  Frazer  v.  Gervais,  W.  72  ; 
Davidson  v. Moss, ^  H.  673;  Halls  v.  Thomp- 
son, 1  8.  &  M .  4-13 ;  Harns  v.  Ra7ison,  2  C.  504. 
Even  judgments  and  decrees  obtained  by 
fraud  will  be  set  aside  ;  Niles  v.  Aiiderson^ 
5  H.365;  Hurd  v.  Smith,  lb.  662;  Ross 
v.  Lane,  3  S.  &  M.  695 ;  Pearson  v.  A^esftiY,  3 
G.  180:  Fairly  y.  Thompson,  5  G.  101. 

25.  Fniud  without  damage.  But  if  the 
fraud  be  not  prejudicial,  it  is  no  ground  for  re- 
lief; Davidson  v.  Moss,  5  H.  673;  Halls  t, 
Thompson,  I  S.  &  M.  443;  Harris  v.  Ran- 
son.  2  C.  504. 

26.  Waiver  of  fraud.  It  is  well  settled, 
that  if  a  party  has  knowledge  that  he  has 
been  defrauded,  and  subsequently  confirms 
the  original  contract  by  making  new  agree- 
ments and  engagements  respecting  it,  he 
thereby  waives  the  fraud  and  abandons  his 
claim  for  relief.  Hence,  where  a  vendee  was 
defrauded  in  the  sale,  both  as  to  the  quality 
and  the  title  of  the  land  sold  to  him,  and  he 
commenced  an  action  on  the  title  bond  and 
then  submitted  the  mat  er  to  arbitrators,  who 
could  not  agree,  and  he  then  agreed  with  ven- 
dor that  they  should  divide  the  difference  in 
the  amount  which  separated  the  arbitrators, 
and  in  pursuance  thereof  gave  a  new  note  and 
dismissed  his  aclion  on  the  title  bond,  it  was 
held  that  he  had  waived  the  original  fraud- 
and  was  not  entitled  to  relief  on  that  ac- 
count; Edwards  v.  RoheHs,  7  S.  &  M.  544. 

27.  Particeps  criminis.  A  party  endeavor- 
ing to  perpetrate  a  fraud,  cannot  get  relief  in 
equity  against  a  j>ar/2Vep5  criminis;  but  a 
party  making  a  voluntary  conveyance  to  a 
friend  to  bar  certain  supposed  rights  of  his 
wife  in  the  land  conveyed,  wiih  the  under- 
standing that  his  friend  should  hold  in  secret 
trust  for  him  does  not  commit  such  a  fraud  as 
to  bur  him  from  all  right  to  relief;  Dismvkes 
V.  Terry,  VV.  197.  fcJee  Fraudulent  Assign- 
ment, 86. 

28.  No  lien  for  advances  in  favor  offraudu- 
lent  purchast:r.  No  lien  for  his  investment,  can 
arise  in  favor  of  a  party  guilty  of  a  fraud  in 
making  a  purchase.  The  fraudulent  intent 
vitiates  the  entire  transaction.  Hence,  if  a 
party  knowing  that  another  has  an  equitable 
title  to  land  sold  by  an  Indian,  and  that  his 
deed  is  lost,  go  to  the  Indian  territory  and 
procure  the  Indian  to  make  a  deed  to  him, 
with  intent  thereby  to  deprive  the  party,  hav- 
ing the  equity  ana  whose  deed  is  lost,  of  the 
laud,  and  to  secure  a  debt  due  him  by  the 
original  grantee  of  the  Indian,  bis  conduct 
will  be  fraudulent,  and  he  will  be  compelled  to 
surrender  the  title  so  acquired,  and  will  not 
be  allowed  anything  for  his  expenses  in  pro- 
curing the  deed  frpm  the  Indian  (Citing  Sto- 
vail  V.  Farmers'  ^  Mechanics'  Bank,  8  S.  & 
M.  316) ;  McClosky  v.  Gordon,  4  C.  260. 
See  Fraudulent  Assignments,  80  et  seq. 

29.  Fraud  committed  by  another.  A  per- 
son innocent  himself  of  Iraud,  cannot  hold 
property,  or  an  advantage  gained  for  him  by 
the  fraud  of  another ;  Planters'  B'k  v.  Nedy^ 
7  H.  80.  Hence,  where  a  trustee  sold  the 
trust  property,  for  the  purpose  of  getting 
rid  of  the  encumbrance  of  the  trust,  and  pur- 


State,  and  to  recommend  his  vendee  to  his 
former  patrons,  he  is  bound  to  carry  out  his 
agreement  in  good  faith,  and  if  he  afterwards 
settle  in  the  same  neighborhood  and  practice 
his  profession  among  his  former  patrons,  it 
will  be  a  fraud  on  the  vendee  and  entitle  him 
to  a  rescission  of  the  contract;  Townsend  v. 
Hurst,  8  G.  679. 

19.  Where  fraudulent  statement  is  made 
to  another.  Where  a  vendor,  during  the 
negotiation  for  a  sale,  makes  a  fraudulent 
statement  in  relation  to  the  land,  to  another, 
but  in  the  presence  and  hearing  of  the  ven- 
dee, it  is  as  binding  on  him  as  if  made  to  the 
vendee  directly  ;  Alexander  v.  Hereford,  5 
C.  747 ;  see  ante,  9. 

20.  Fraud,  as  between  trustees  and  bene- 
ficiaries :  Guardian  and  ward :  Attorney 
and  client.    See  those  titles. 

21.  Fraud  in  false  reading  an  agreement. 
A.  agreed  to  pay  certain  debts  for  B.,  men- 
tioned in  a  schedule.  B.,  in  drawing  up  the 
schedule,  mentioned  two  debts,  not  embraced 
in  the  agreement,  and  in  reading  the  schedule 
to  A.,  omitted  those  two  debts  :  Iltld.  that  this 
conduct  of  B.  was  a  fraud  on  A.,  and  there- 
fore A.  was  not  liable  to  a  security  of  B.,  who 
had  paid  one  of  those  two  debts  so  fraudu- 
lently inserted ;  Stamps  v.  Bracy,  1  H.  312. 

22.  Fraud  in  executor's  sale     In  this  case 
it  was  charged,  that  a  purchaser  at  an  execu- 
tor's sale  of  realty  and  personalty,  had  pur- 
chased   by   fraud    and    collusion   with    the 
executor,  at  a  price  less  than  a  fair  value. 
The  court  reviewed  the  evidence,  and  reached 
the  conclusion,   that,  as  to  the  sale  of  the 
personalty,  no  fraud  was  proven  ;  but  as  to 
the  realty,  it  being  shown  that  a  person  who 
intended  to  bid  was  prevented  from  so  doing, 
by  being  told  by  the  purchaser  that  the  prop- 
erty would  be  bought  in  for  the  benefit  of  the 
endorsers  of  the  testator,  of  whom  the  per- 
son desiring  to   bid  was  one,  and   that   the 
land  sold  for  a  small  part  of  its  value,  the 
sale  was  fraudulent.     The  court  held,  also, 
that  an  agreement  between  the  executor  and 
the  purchaser,  that  the  latter  would  purchase 
for  the  benefit  of  the  heirs,  and  give  them 
three  years  in  which  to  repay  the  purchase 
money  and  interest,  would   not  necessarily 
make   the  sale    fraudulent,   if  in   all   other 
respects  the  sale  was  fair,  though  the  execu- 
tor himself  was  an  heir  ;  Grant  v.  Lloyd^  12 
S.  k  M.  191. 

See  Executors  and  Administrators,  sub- 
division Sales  of  Personalty. 
See  Fraudulent  Assignment,  46. 

23.  Same  :  Combination  between  creditors. 
A  combination  between  a  certain  class  of 
creditors  of  a  decedent,  to  buy  in  the  prop- 
erty for  their  own  benefit,  at  less  than  its  real 
value,  aod  by  which  persons  of  that  class 
are  prevented  from  bidding  against  each 
other,  is  fraudulent  as  to  the  other  creditors, 
and  all  others  interested  in  the  sale  ;  lb. 

n.  EffeotB  of  Fraud. 

24.  It  vitiates  in  all  instances.  Fraud 
avoaltf,  both  at  law  and  equity^  every  contract 
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chased  it  for  the  benefit  of  another,  the  in- 
tended beneficiary  cannot  hold  it  (citing 
White  V.  Trotter,  U  S.  &  M.  30,  and  Bowers 
T.  Johnson,  10  S.  &  M.  169);  Lawrence  v. 
Hand,  1  C.  103. 

m.    Hisoellaneons. 

30.  Refusal  to  deliver  slaves,  A  refusal, 
without  color  of  title,  to  deliver  a  slave, 
upon  the  demand  of  the  true  owner,  is  such 
a  fraud  as  will  bring  the  case  within  the  act 
allowing  a  writ  of  habeas  corpus  for  the  re- 
covery of  a  slave,  when  the  owner  is  de- 
prived of  the  possession  by  fraud ;  Scudder 

V.  Seals,  W.  154. 

31.  How  pleaded.  Fraud  cannot  be  set 
up  by  way  of  inducement,  but  must  be  di- 
rectly charged ;  Gibson  v.  Newman,  1  H. 
341. 

32.  A  quefttion  of  fact  in  certain  cases. 
"Whether  representations  are  fraudulent  or 
not,  is  a  question  of  fact  for  the  jury ;  Ander- 
son V.  Burnett,  5  H.  165. 

33.  Cognizable  both  at  law  and  in  equity. 
Courts  of  law  have  concurrent  jurisdiction 
with  courts  of  equity,  in  questions  of  fraud. 
Fraud  saps  the  foundation  of  every  contract 
into  which  it  enters,  and  where  it  evinces 
that  a  plaintiflF  ia  not  entitled  to  recover  any- 
thing, because  of  its  existence,  it  ia  properly 
cognizable  in  a  court  of  law ;  Bretver  v.  Har- 
ris, 2  S.  &  M.  84. 

34.  Proof  of  fraud.  Fraud  may  be  proven 
by  positive  or  circumstantial  evidence.  The 
proof  is  sufficient  when  it  satisfies  the  jury, 
and  nothing  more  is  meant  when  it  is  said 
that  fraud  must  be  clearly  proven;  Doe  v. 
Dignowitty,  4  S.  &  M.  57. 

See  Fraudulent  Asbionmknt,  74,  et  seq. 

35.  Will  not  be  presumed.  Fraud  will  not 
be  presumed ;  he  who  alleges  fraud  must 
show  it;  but  fraud  like  every  other  fact,  may 
be  proven  by  circumstances  from  what  it 
will  be  inferred  or  presumed.  Circumstan- 
ces, however,  will  not  be  deemed  sufficient, 
which  are  merely  suspicious,  and  lead  to  no 
certain  results.  But  circumstances  affording 
a  strong  presumption  will  alone  be  sufficient; 
Parkhurst  v.  McGraw.  2  C.  134. 

36.  Same :  Su^icious  recitals,  Unasual 
recitals  in  an  executor's  deed,  giving  reasons 
why  the  lands  conveyed  were  sold  for  a  very 
low  price,  look  suspicious,  as  if  intended  to 
give  apparent  fairness  to  a  fraudulent  tran- 
saction, and  are  to  be  considered  in  connec- 
tion with  other  evidence  of  fraud  ;  Grant  v. 
Lloyd,  12  S.  &  M.  191. 

See  Fraudulrnt  Assignment,  40. 

37.  CoUateral  facts  evidence.  In  questions 
of  fraudulent  intent,  it  is  frequently  necessary 
to  consider  collateral  matters  not  involved 
in  the  issue,  but  which  tend  to  throw  light  on 
the  acts  of  the  paities,  and  the  relationship, 
and  connection  in  business  between  them 
become  important ;  Strong  v.  Hines,  6  G.  201. 

See  Fraudulent  Assignment,  74,  75. 

38.  As  to  fraud  affecting  statute  of  limita- 
tions, see  Limitations  of  Actions,  101  to 
112. 


^rmtd?,  ^hitti^  of. 
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II.  The  three  years'  possession  by  loanee,  &c 

III,  The  promise  to  answer  for  the  debt  of  another.. 

IV.  Agreements  in  reference  to  land. 

/.  Parol  sale,  andwhai  as  included  in  U 

2.  Part  Pfr/ormance > 

V.  Parol  trusts  in  land. 

VI.  Boundaries « „ 

VII.  What  the  writing  must  be. 

/.   The  siptin^  and  delivery 

2.  Certainty  tn  the  writ ing^ .> 

Vlir.  Correction  and  reforming  of  the  writing 

IX.  Miscellaneous 


I.  Statutes. 

1.  Statutes  of  1822  and  1P57.  The  con- 
cluding part  of  section  2  of  the  Act  of  1822 
(the  former  part  is  copied  in  No.  1.  Fraudu- 
lent Assignment)  is  as  follows :  *'  Where  any 
loan  of  goods  and  chattels  shall  be  pretended 
to  have  been  made  to  any  person  with  whom, 
and  those  claiming  under  him,  possessioa 
shall  have  remained  for  the  space  of  three 
years,  without  demand  made  and  pursued  by 
due  course  of  law  on  the  part  of  the  pretended 
lender;  or  where  any  reservation  or  limita- 
tion shall  be  pretended  to  have  been  made  of 
a  use  or  property,  by  way  of  condition,  rever- 
sion, remainder,  or  otherwise,  in  goods  or 
chat  els,  the  possession  whereof  shall  have 
remained  in  another  as  aforesaid,  the  same 
shall  be  taken  as  to  the  creditors  and  pur- 
chasers of  the  person  aforesaid  so  remaining 
in  possession,  to  be  fraudulent  within  this  act, 
ana  that  the  absolute  property  is  with  the 
possession ;  unless  such  loan,  reservation  or 
limitation  of  use  or  property,  were  declared 
by  will,  or  by  deed,  in  writing,  proven,  and 
acknowledged  and  recorded  as  aforesaid;" 
see  H.  &  H.,  p.  H7l ;  The  Rev.  Code  of  1857 
is  the  same,  see  p.  358. 

2.  Same:  \st  section.  The  1st  section  of 
the  statute  of  frauds  of  1822  and  1857  (U.  A 
H.  370;  Rev.  Code  of  1857,  358)  is  as  fol- 
lows; "No  action  shall  be  brought  whereby 
to  charge  an  executor  or  administrator 
upon  any  special  promise  to  answer  any  debt 
or  damage  out  of  his  own  estate  ;  or  whereby 
to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person ;  or  to  charge 
any  person  upon  any  agreement  made  upon 
consideration  of  marriage ;  or  upon  any  con- 
tract for  the  sale  of  1  inds,  tenements,  or 
hereditaments,  or  the  making  of  any  lease 
thereof  for  a  longer  term  than  one  year  ^  or 
upon  any  agreement  which  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the 
making  thereof,  unless  the  promise  or  agree- 
ment upon  which  the  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  be  in 
writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person,  by  him  or 
her  thereunto  lawfully  authorized." 

3.  Act  of  1857,  aH.  5:  Tru^sts,  This  ar- 
ticle is  as  follows:  "Hereafter  all  declara- 
tions or  creations  of  trusts,  or  confidence  of, 
or  in  any  lands,  tenements,  or  hereditaments 
(or  of  any  slave),  shall  be  made  and  mani- 
fested by  deed,  in  writing,  signed  by  the  party 
who  creates  or  declares  such  trust,  or  by  his 
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last  will  Id  wiiting.  or  else  they  shall  be 
utterly  void;  and  every  deed  declaring  or 
creating  a  trust,  shall  be  acknowledged  or 
proved  as  other  deeds,  and  shall  be  lodged 
with  tU>  probate  clerk  of  the  proper  county, 
to  be  recorded;  and  shall  only  take  effect 
from  the  time  they  are  so  lodged  for  record  ; 
Provided,  that  when  any  trust  shall  arise  or 
result  by  inoplication  of  law,  out  of  a  convey- 
ance of  lands  or  tenements  (or  slaves),  then 
such  trust  and  confidence  shall  be  of  the  like 
force  and  effect  as  the  same  would  have  been 
if  this  act  had  not  been  passed." 
This  provision  was  not  in  the  Act  of  1822. 

n.  The  three  years'  Possession  by  Loanee,  fro. 

4.  Statute :  Does  not  applt/  to  possession  in 
anidher  State.  That  provision  of  the  Act  of 
1822,  which  provides  that  the  possession  by 
a  loanee,  &c.,  of  personal  property  for  three 
years,  without  record  of  the  loan,  Ac.  (see 
ante.  I),  shall  cause  the  property  to  be  liable 
to  the  loanee's  debts,  does  not  apply  to  a 
possession  in  another  State.  The  possession 
must  be  for  the  whole  of  the  three  years  in 
the  State,  in  order  to  make  the  property  lia- 
ble under  that  statute;  Moselty  v.  V\illiams, 
5  H.  520 ;  S.  P.,  Palmer  v.  Cross,  I  H.  &  M. 
48.  Bat  the  failure  to  put  the  evidence  of 
the  loan  on  record,  is  a  strong  circumstance  to 
show  that  a  delivery  of  personalty  by  the 
parent  to  the  child,  was  intended  as  a  gift, 
and  not  as  a  loan ;  Falconer  v.  Holland,  5  S. 
k  M.  689. 

6.  Sale  on  condition,  A  sale  of  a  chattel, 
on  condition  that  the  title  shall  not  vest  until 
the  purchase  money  is  paid,  is  within  the 
statute ;  and  unless  it  be  regi^tt^red,  if  the 
chattel  remain  three  years  with  the  vendee, 
it  will  be  liable  for  his  debts,  as  ai^ainst  the 
claim  of  the  vendor ;  Letvii  v.  Gilmer,  3  S. 
ic  M.  560. 

.5a.  Sale  of  slave  with  reservation  as  to  his 
freedom.  A  sale  of  a  siave.  reserving  his 
freedom  at  the  end  of  a  term  of  years,  is 
within  the  statute;  and  if  the  bill  of  sale 
containing  the  reservation  be  not  regis- 
tered, as  the  statute  requires,  a  purchaser 
from  the  vendee,  without  notice,  after  the 
latter  has  held  possession  in  this  State  for 
hree  years,  will  get  a  good  title  to  the  slave, 
in  fee.  And  it  makes  no  difference  that  the 
first  sale  was  made  in  another  State,  if  the 
possession  continued  in  this  State  for  three 
years  without  registration ;  Roach  v.  Ander- 
son, 6  C.  234. 

6.  Sale  under  three,  years*:  notice.  The 
right  of  a  remainderman  entitled  to  a  chattel, 
nnder  a  deed  which  has  never  been  recorded, 
will  not  be  defeated  by  a  sale  thereof  made 
by  the  tenant  of  the  particular  estate  in  pos- 
session, unless  such  possession  has  continued 
for  three  years  before  the  sale;  nor  even 
then,  if  the  purchaser  has  notice ;  Gibson  v. 
•/ayne.  8  G.  164. 

7.  CoAe  in  judgment  derided  not  a  loan. 
A  purchaser  of  laud  and  slaves  sold  under  a 
deed  in  trust,  allowed  the  grantor  in  the 
trust  deed,  out  of  kindness,  to  remain  on  the 


property,  and  exercise  a  sort  of  agency  over 
It;  but  the  purchaser  employed  overseers, 
and  received  the  proceeds  of  the  crops ;  and 
the  right  and  nature  of  the  grantor's  posses- 
sion was  well  known  in  the  neighborhood; 
Held,  that  three  years  of  his  possession  did 
not  render  the  property  liable  to  the  gran- 
tor's debts  under  the  statute;  it  was,  in  fact, 
the  possession  of  the  purchaser,  the  crrantor 
having  no  loan  of  the  property  or  other 
interest  in  it  which  required  that  an  in- 
strument stating  the  nature  of  his  interest 
should  be  put  on  record ;  Ewing  v.  Car- 
gill,  13  S.  A  M.  79. 

8.  Does  not  apply  to  property  mortgaged 
in  another  State,  The  statute  under  con- 
sideration does  not  apply,  where  personal 
property  has  been  validly  mortgaged  in  an- 
other State  and  removed  here,  so  as  to  make 
it  liable  for  the  mortgagor's  debts,  as  against 
the  rijrht  of  the  mortgagee,  where  the  former 
has  been  in  possession  here  for  three  years 
without  registration  of  the  mortgage ;  Barker 
V.  Stacy,  3  C.  471. 

9.  Hiring  from  year  to  year.  Nor  does 
the  statute  apply  in  a  case  of  continuous 
hiring  of  personal  property  from  year  to  year 
for  three  years ;  Armstrong  v.  Slovall,  4  C. 
275. 


m.  The  Promise  t3  Answer  for  the  Debt, 
4co.,  of  Another. 

10.  The  consideration  need  not  he  in  writ" 
ing.  The  statute  of  frauds  of  this  State  re- 
quires the  promise  or  agreement  to  answer 
for  the  debt,  Ac,  of  another  to  be  in  writing. 
It  is  in  this  respect  unlike  the  English  statute 
of  Charles  II.,  which  requires  the  agreement 
to  be  in  writing.  Under  our  statute,  there- 
fore, it  is  unnecessary  that  the  consideration 
of  the  promise  should  be  in  writing;  Pearce 
V.  Wre?i.  4S.  &  M.  91. 

11.  Where  the  promise  is  oHg/'nal,  not  col- 
lateral: Case  in  judgment  The  evidence 
was,  ''that  before  a  sale  of  the  goods  to  one 
N.,  that  defendant  requested  plaintiff  to  sell 
them  to  N.,  and  that  the  sale  was  induced 
alone  by  the  promise  of  defendant  to  pay  for 
them  : "  Held,  that  this  was  sufficient  to  up- 
hold a  verdict  against  the  defendant  for  the 
price  of  the  goods ;  that  the  rule  in  such  cases 
is,  that  if  the  credit  were  given  to  the  defend- 
ant alone,  and  he  alone  were  liable,  that  the 
promise  need  not  be  in  writing ;  Wallace  v. 
TTor^/wim,  3C.  119. 

12.  Casein  judgment :  Words  held  no  prom* 
ise,  C.  had  been  purchasing  goods  at  the 
plaintiff's  store  on  a  credit ;  plaintiff  deter- 
mined to  sell  C.  no  more  goods  until  he  could 
see  defendant ;  plaintiff  culled  on  defendant 
and  told  him  that  0.  was  making  an  account 
with  him,  and  that  he  did  not  wish  to  let  C. 
go  any  further  unless  he  knew  more  about 
him.  Defendant  replied  that  C.  was  getting 
$300  a  year  and  his  board,  and  to  *'  let  him 
have  on,"  which  plaintiff  did  :  Held,  that 
there  was  no  promise  on  the  part  of  the  de- 
fendant to  become  either  primarily  or  second- 
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arily  liable  for  the  goods  sold  to  C. ;  Lorn^ 
hard  v.  Martin.  10  G.  147. 

13.  Instance  where  the  debt  was  held  to  he 
the  defendant's,  A  purty  who  was  sued,  pro- 
cared  a  note  against  the  plaintiff  from  an- 
other, upon  an  asrreement  that  if  he  could 
use  it  as  a  set  off.  he  was  to  pay  for  the  note, 
and  if  he  failed,  the  party  furnishing  the  note 
should  pay  all  the  costs  and  expenses  of  the 
attempt  to  set  off  the  note  in  that  action : 
Held,  that  the  agreement  was  not  within  the 
statute,  and  was  valid  without  being  in 
•writing;  Brantley  v.  Carter,  4  C.  282. 

14.  Promise  by  executor :  Parol  acceptance 
of  written  promise :  Certainty  in.  A  propo- 
sition by  an  executor,  asking  indulgence  on  a 
debt  due  by  the  testator,  and  offering  to  be- 
come personally  responsible  for  it,  does  not 
bind  him  personally  for  the  debt,  unless  the 
proposition  be  accepted.  And  though  the 
acceptance  may  be  by  parol,  yet  it  must,  in 
that  case,  be  an  unqualified  acceptance  of  the 
written  proposition.  An  acceptance  of  the 
proposition  with  parol  variations,  will  be 
void  to  bind  the  executor,  since  in  that  event 
his  promise  would  not  rest  in  writing  en- 
tirely, for  the  rule  on  that  subject  is,  that  the 
writing  must  contain  the  substantial  terms  of 
the  contract,  expressed  with  such  certainty 
that  they  may  be  understood  from  the  con- 
tract itself,  or  from  some  other  writing  to 
which  it  refers,  without  resorting  to  parol 
evidence.  And  when  reference  is  made  to 
another  writing,  it  must  be  so  clear  as  to 
prevent  the  possibility  of  one  paper  being 
substituted  for  another  :  Waid  v.  Kirkmaa, 
5  C.  823.     S.  0.,  13  S.  &  M.  599. 

1.5.  Same:  Proposition  accepted  hut  not 
carried  out,  A  proposition  by  an  executor, 
to  give  his  notes  for  the  debt  of  the  testator, 
and  to  secure  them  by  a  lien  on  property, 
though  assented  to  by  the  creditor,  will  not 
bind  the  executor  personally,  if  it  be  not  car- 
ried out  by  taking  the  notes,  if  also  it  appear 
that  in  making  the  proposition  he  did  not  in- 
tend to  bind  himself  personally,  notwithstand- 
ing, if  the  notes  had  actually  been  made,  he 
would  have  thereby  become  personally  liable 
for  the  debt ;  lb. 

IV.    Agreements  in  reference  to  Land. 
1.     Parol  Sale  and  what  is  included  in  it, 

1 6  Parol  sale :  Not  absolutely  void.  That 
a  contract  for  the  sale  of  land  is  not  in  writ- 
ing, is  a  good  ground  of  defence  when  a  spe 
cine  performance  of  the  contract  is  sought 
to  be  enforced  against  the  vendor,  for  whose 
benefit  the  statute  of  frauds  was  enacted,  but 
the  contract  is  not  absolutely  void,  but  only 
voidable,  at  the  election  of  the  vendor.  Hence, 
if  money  be  paid  by  the  vendee,  on  a  parol 
contract  for  the  sale  of  land,  he  cannot  re- 
cover it  back,  if  the  vendor  be  ready  and  wil- 
ling, and  offer  to  carry  out  the  contract ;  Sims 
V.  Hutchins,  8  S.  &  M.  328. 

But  this  case  appears  to  be  overruled  by 
Hairston  v.  Jaudon,  42  M.  380,  where,  upon 
the  vendor  being  sued  for  a  part  of  the  pur- 


chase money,  which  had  been  paid  under  a 
parol  contract  for  the  sale  of  land,  he  pleaded 
that  fact,  and  that  he  was  ready  and  willing, 
and  then  offered  to  carry  out  the  contract, 
and  tendered  a  deed  with  the  plea,  and  the 
plaintiff  demurred  to  the  plea,  which  the  court 
sustained,  stating  that  the  defendant  (vendor) 
had  no  right  to  the  money  unless  the  contract 
was  valid,  and  holding  that  it  was  invalid ; 
(citing  Beaman  v.  Bu^k,  9  S.  &  M.  207  ;  Box 
V.  Stanford,  13  S  &  M.  93.) 

17.  Samp.:  Rescission.  Beaman  was  a  de- 
fendant in  an  execution  and  his  land  was  sold 
and  Buck,  the  plaintiff  in  execution,  becnrae  the 
purchaser  of  it.  Buck  then  agreed  with  Bea- 
man by  parol,  that  the  latter  might  sell  the 
land  ana  reap  any  profit  on  the  sale  over  the 
sum  of  $37.5.  the  amount  of  the  judirment. 
Beaman  sold  the  land,  by  parol,  to  Dent,  for 
8650.  and  the  purchaser  was  to  pay  Buck,  the 
plaintiff  in  execution,  $375.  and  the  residue  to 
Beaman.  ^n  pursuance  thereof.  Dent  paid 
Buck  (the  plaintiff  in  execution.)  5375,  but 
becoming  emburrassed,  was  unable  to  pay 
the  balance,  anxi  he  surrendered  the  land  to 
Buck,  and  Dent  being  indebted  to  Buck,  it 
was  agreed  that  the  payment  he  had  made  on 
the  parol  contract  for  the  land,  should  heap- 
plied  to  his  indebtedness  to  Buck.  Beaman 
then  filed  this  bill  against  Buck  and  Dent,  for 
a  specific  performance  of  the  parol  contract 
of  sale,  or  f»)r  the  money  which  Dent  had  paid 
Buck  on  the  contract:  Held,  that  Beaman 
was  entitled  to  neither  relief:  he  was  not  en- 
titled to  a  specific  performance,  because  the 
contract  was  in  parol :  nor  was  he  entitled  to 
the  money  paid  on  the  contract  by  Dent,  be- 
cause Dent,  if  any  one,  was  entitled  to  recover 
back  the  money  paid  by  him  on  a  parol  con- 
tract for  the  sale  of  land,  on  the  contract  being 
held  invalid ;  Beaman  v.  Buck^  9  S.  &  M.  207 ; 
see  po*-^,  34a.  346. 

Ih.  Parol  sale:  Case  in  judgment.  A. 
claimed  an  invalid  lien  on  land,  for  work  done 
in  repairing  a  levee  thereon,  under  the  Act 
of  1839  (II.  &  H.  465|.  He  also  purchased 
the  land  under  an  invalid  sale  for  taxes  The 
owner  then  agreed  to  sell  the  land  to  A«  al- 
lowing him,  as  part  payment  of  the  purchase 
money,  the  amounts  due  for  the  work  on  the 
levee,  and  the  costs  of  the  tax  deed :  Held^ 
that  this  was  an  agreenient  within  the  stat- 
ute of  frauds,  and  invalid,  if  not  in  writing; 
Skipwith  V.  Dodd,  2  0.  487. 

19.  Mortgage  lien :  Dtposit  of  title  deeds. 
A  mortgage  is  a  conveyance  of  an  estate  by 
way  of  pledge,  or  security  for  a  debt,  and  to 
become  void  on  payment  of  it.  By  the  stat- 
ute of  frauds,  a  greater  interest  in  land  than 
a  t'»rm  for  one  year  cannot  be  created,  except 
in  writing.  Hence,  a  mortgage  of  realty,  by 
a  deposit  of  the  title  deeds,  and  a  parol  agree- 
ment that  it  shall  operate  as  such,  cannot  be 
created  ;  Gothard  v.  Flynn,  3  C.  58. 

20.  Vendor's  lien :  Parol  agreement  to  cr^ 
ate.  An  agreement  by  a  person  who  ad- 
vances money  for  a  vendee  to  buy  land,  by 
which  the  creditor  is  to  be  considered  as  the 
vendee,  and  is  to  have  a  lien  on  the  laud  for 
the  amount  of  his  advance,  is  void  if  not  in 
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writing ;  Skaggs  v.  Nelson,  3  C.  88 ;   S.  P., 
PiUs  V.  Parker,  44  M.  247. 
See  Vendor  and  Vkndkk.  76. 

21.  Sale  of  growing  timber  must  he  in 
xmting.  The  term  "land"  embraces  not 
only  the  soil,  but  its  natural  produce  growing 
upon  and  affixed  to  it.  Snch  things  are  a 
part  and  parcel  of  the  realty,  and  pass  by  a 
grant  of  the  land  ;  and  hence  a  sale  of  grow- 
insf  timber  is  within  the  statute  of  frauds  and 
void  unless  in  writing;  HarreJl  "f.  Miller ,  6 
G.  700. 

22.  Agreement  in  parol  as  to  extent  of  exe- 
cution in  ejectment.  A  parol  agreement  be- 
tween the  parties,  that  the  plaintiff  in  eject- 
tnent  should  have  judgment  for  all  the  land 
f^ned  for,  bat  sho  dd  have  execution  only  for 
that  part  to  which  it  was  conceded  his  title 
extended,  is  valid ;  Ct'ti/  of  Natchez  v.  Van- 
dervelde,  2  G.  706. 

23.  Same:  Partition  by  parol.  And  snch 
an  agreement,  extending  to  a  partition  of  the 
land  in  controversy,  is  good  as  a  partition  if 
followed  by  posession  in  severalty  according 
to  the  partition  thus  made  ;  lb.  Partition 
may  be  made  by  parol,  and  possession  after- 
wards in  severalty  according  to  the  parol 
agreement ;  Wildey  v.  Bonny's  Lessee,  2 
G.  644      See  post,  .  6. 

24.  Parol  submission  in  relation  to  land. 
Wherever  the  agreement  of  parties  in  relation 
to  the  posession  of  land,  would  be  binding  if 
made  by  parol,  then  a  parol  submission  to 
arbitration  of  a  dispute  in  relation  to  that 
posession  would  be  binding,  but  in  no  other 
case.  A  submission  in  reference  to  a  lease 
for  a  longer  term  than  one  year  will  not, 
therefore,  be  good ;  McMidlen  v.  Mayo,  8  S. 
&  M.  298.  See  post,  sub-division  Parol 
Trusts,  28. 

24a.  Lease  for  longer  term  than  one  year. 
A  parol  lease  of  land  for  a  longer  terra  than 
one  year  is  void  by  the  statute  of  frauds; 
Phipps  V.  Ingrahum,  41  M.  256. 

2.  Fart  Ferformanoe. 

2.'5.  Part  perfoi-mance  no  exception.  A 
parol  contract  for  the  sale  of  land  is  invalid 
though  partly  performed ;  there  is  no  excep- 
tion in  the  statute,  and  the  courts  will  engraft 
none;  Beaman  v.  Back,  9  S.  &  M.  207.  (.See 
ante,  17.)  S.  P.,  Pay  son  v  West,  W.  515  ; 
Box  V.  Stanford,  13  S.  &  M.  93 ;  Bacon 
V.  Callett,  4  ix.  269  ;  McGuire  v.  Stevens. 
42  M.  724. 

26.  Same:  Wlien  the  agreement  was  to 
reduce  it  to  writing.  It  is  settled  doctrine  in 
this  State,  thui  no  exception  will  be  en- 
grafted on  the  statute  of  frauds,  whereby  a 
parol  sale  of  land  will  be  enforced  ;  neither 
part  performance,  nor  an  agreement  that  the 
contract  fhall  be  reduced  to  writing,  which 
was  fraudulently  prevented  by  the  vendor, 
will  be  sufficient  to  dispense  with  the  writing 
required  by  the  statute.  And  a  demurrer  to 
a  bill  seeking  the  specific  performance  of  such 
a  contract  is  good,  notwithsiandmg  the  charge 
of  fraud  against  the  vendor ;  for  if  the  fraud 
were  confessed  it  would  give  no  ground  for 
relief,  and  80  if  the  agreement  were  con- 


fessed it  could  not  be  enforced  if  the  statute  be 
insisted  on  ;  Box  v.  Stanford,  13  S.  &  M.  93  ; 
see  post,  44. 

8.  Bemedy  of  Vendee  in  Farol  Sale. 

27.  Damages  to  vendee.  The  vendee  of 
land,  under  a  parol  agreement,  may  maintain 
an  action  against  the  vendor,  for  compensa- 
tion for  his  trouble,  loss  of  time,  expense, 
&c.,  incurred  upon  the  faith  that  the  contract 
would  be  consummated,  if  the  latter  refuse  to 
consummate  the  sale  by  reducing  it  to  wri- 
ting, as  was  agreed  upon  by  parol ;  but  the 
vendee  can  recover  nothing  for  the  loss  of 
the  bargain  :   Welch  v.  Lawson,  3  G.  170. 

y.    Farol  Trusts  in  Land. 

See  Mortgage,  8, 11, 12.  Trusts  and  Trus- 
TBES,  5  to  9.  20  to  23. 

2H.  Agreement  between  trustee  and  cestui 
que  trust  to  sell  land.  A  parol  agreement  be- 
tween a  trustee  in  an  assignment  for  the 
benefit  of  creditors  and  one  of  the  cestuis 
que  trust,  that  the  latter  should,  at  a  sale  of 
land  made  by  the  trustee,  purchase  in  the 
land  for  the  benefit  of  the  trust  fund,  is  within 
the  statute  and  void ;  Walker  v.  Brungard, 
13  S.  &  M.  723. 

29.  Parol  trusts  in  land  vaJid,  By  the 
common  law,  a  parol  declaration  of  a  trust 
both  in  real  and  personal  estate  is  valid.  The 
seventh  section  of  the  English  statute  of 
frauds,  which  prohibits  the  creation  of  ex- 
press trusts  in  land  except  by  writing,  was 
not  embodied  in  the  legislation  of  this  Statt* 
previous  to  the  enactment  of  the  Rev.  Code  of 
1857  (see  ante,  3) ;  and  hence,  prior  to  that 
date,  a  parol  declaration  of  a  trust  in  land 
was  valid  in  this  JState ;  Anding  v.  Davis,  9 
G.  574. 

30.  Same.  Therefore,  parol  evidence  is 
admissible  to  show  that  an  absolute  deed  of 
real  and  personal  property  was  accepted  by 
the  grantee  upon  the  condition,  that  he  would 
hold  the  property  conveyed  subject  to  a 
trust  in  favor  of  the  grantor,  or  a  third  per- 
son ;  and  so  an  absolute  deed  may  be  shown 
by  parol  to  be  a  mortgage  only,  and  it  makes 
no  difference  in  this  respect,  whether,  the 
debt  intended  to  be  secured,  was  then  con- 
tracted, or  was  a  pre-existing  liability;  Jb.; 
S.  P.,  Vasser  v.  Vasser,  1  C.  378 ;  Prtwttt 
V.  Dobbs.  13  S.  &  M.  431. 

31.  Same :  Parol  obligation  to  make  a  will. 
And  so  a  party  who  receives  a  deed,  conveying 
to  hira  property  absolutely,  may,  in  considera- 
tion thereof,  bind  himself  by  parol  to  dispose 
of  the  property  to  a  designated  beneficiary 
by  will ;  and  if  he  execute  the  will,  it  will  be 
irrevocable ;  if  he  fail  to  execute  it,  it  will  be 
a  fraudulent  violation  of  his  contract ;  against 
which  equity  will  give  relief  to  the  bene- 
ficiary; 76. 

32.  Same:  Case  in  judgment.  D.  conveyed 
lands  and  personalty  to  A.  absolutely,  and  in 
fee  simple,  and  delivered  possession.  A., 
when  he  accepted  the  deea,  made  a  parol 
agreement,  that  he  would  hold  the  property 
and  use  it  so  as  to  produse  profits,  and  that 
he  would  apply  the  profits  to  a  debt  due  by  D 
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to  hira,  and  after  the  debt  was  paid,  would 
convey  the  property  to  D.'s  children ;  and  in 
furtherance  of  this  agreement,  that  he  would 
immediately  execute  and  keep  on  hand  a 
will,  thus  disposing  of  the  property.  A.  exe- 
cuted the  will  as  he  had  agreed  to  do,  but 
afterwards  destroyed  it.  After  the  death  of 
A.,  and  the  payment  of  the  debt  due  him  by 
]).,  the  children  of  D.  filed  a  bill  to  recover 
the  property :  Held,  that  the  trust  in  favor  of 
the  children  of  D.  was  valid,  and  they  were 
entitled  to  recover ;  lb. 

33.  Agreement  between  debtor  and  a  third 
party  to  buy  for  him  a^  'sheriffs  sale.  It 
is  well  settled,  that  when  a  party  agrees, 
before  the  sale,  with  the  judgment  debtor, 
whose  land  has  been  levied  on,  that  he  will 
purchase  it,  and  give  the  debtor  the  benefit 
of  the  purchase,  that  the  agreement  is  bind- 
ing, and  not  within  the  statute  of  frauds; 
and  a  purchaser  under  such  circumstances  is 
a  trustee  for  the  debtor ;  Soggins  v.  Heard,  2 
G.  426. 

34.  Agreement  behve^n  the  party  and 
vendee.  A  parol  agreement  between  the 
vendee  of  land,  who  holds  a  title  bond,  and  a 
third  person,  by  which  the  latter  advanced 
the  money  and  took  a  deed  to  the  land  in  his 
0  vn  naiiie<  as  security  for  the  lo^u,  is  valid  ; 
an^  the  trust  thereby  created  in  favor  of  the 
vendee  in  the  title  bond,  will  be  enforced  in 
a  court  of  equity,  upon  an  offer  by  the  vendee 
to  pay  the  advance,  and  a  refusal  of  the 
lenoer  to  convey  according  to  the  agreement; 
Jones  V.  McDougal.  3  G.  179. 

34a.  A  parol  agreement  to  buy  land  in 
name  of  one  for  the  use  of  both  parties.  A.,  who 
had  made  an  improvement  on  public  land, 
agreed  with  B.,  that  the  latter  should  pur- 
chase the  whole  quarter  section ;  and  that  on 
A.'s  paying  back  to  B.  one-half  of  the  pur- 
chase-money, B.  should  convey  to  A.  the  one- 
half  part  thereof  by  designated  boundaries, 
which  were  to  embrace  A.'s  improvements: 
Hfld,  that  this  was  not  a  contract  for  the  sale 
of  land  by  B.  to  A.,  but  an  agreement  by  which 
the  parties  were  to  become  jointly  interested 
in  the  purchase,  and  was  not  within  the 
statute  of  frauds,  and  would  be  enforced, 
though  not  in  writing,  if  the  parol  proof  of 
it  was  clear  and  beyond  doubt,  but  not  other- 
wise (citiu'/  Runnells  v.  Jackson,  1  H.  358;) 
Evans  v.  Green,  1  (J.  294.     ISee  post,  38. 

346.  Agreement  to  divide  profits  of  sale  of 
land  by  agent.  An  agreement  by  which  the 
defendant's  land  is  to  be  sold  to  other  parties, 
at  an  improved  value  to  be  caused  by  the  ex- 
ertions of  complainant,  and  that  after  the 
sale  is  so  made,  that  complainant  should 
receive  one-half  the  proceeds,  he  first  paying 
a  price  agreed  on,  and  performing  the  acts 
siipulated  to  be  performed  by  him  to  entitle 
him  to  his  share,  is  not  a  contract  for  the 
sale  of  land,  and  need  not  be  in  writing; 
Lesley  v.  Rosson.  10  G.  368. 

35.  Residfinj  trust.  That  they  may  be  es- 
tablished by  parol. 

See  Trusts  and  Trusters,  sub-division 
Kesulling  Trusts,  18,  et  seq. 

36.  Agreement  cw  to  paHition,  where  one 


party  has  a  resuiting  trust  in  the  land. 
When,  by  the  manner  of  the  investment  of 
the  owner's  money,  he  is  entith'd  to  a  result- 
ing  trust  in  an  undesignated  and  unspecified 
part  of  several  tracts  of  land,  bought  in  the 
name  of  his  agent,  the  parties  may  agree  by 
parol,  as  to  the  part  to  which  the  resulting 
trust  attaches;  Afahomer  v.  Harrison,  13  S. 
&  M.  53.    See  ante,  23. 

YI.  Bonndaries. 

See  BouNDARiBs. 

37.  Proof  and  establishment  by  parol 
Proof  of  established  boundaries  may  be 
made  by  parol ;  but  a  new  boundary  different 
from  and  changing  the  true  one,  cannot  be 
established  between  adjoining  proprietors  by 
parol.  Such  an  agreement  is  within  the  stat- 
ute of  frauds,  and  must  be  in  writing;  May 
V.  Bashin.  12  S.  &  M.  428. 

38.  May  be  established  by  parol.  The  deed 
convejed  "the  tract  of  la:>d  known  by  the 
name  Point  a  Cadet,  containing  20  arpents 
front,  bounded  on  the  south  by  the  bay  of 
Biloxi,  east  by  the  bay  of  Biloxi,  north  by 
the  bay  of  Biloxi,  and  we^ft  by  (he  property 
of  the  setter."^  l^he  grantor  owned  25  arpents, 
and  the  controversy  was  as  to  the  remaining 
5  arpents.  It  was  proven  that  after  the  sale 
a  line  was  marked  out  by  grantor  and  grantee 
between  the  20  arpents  sold  and  the  5  arpents 
reserved,  and  that  grantor  continued  to  reside 
on  the  5  arpents  reserved  till  his  death : 
Held,  that  this  was  competent  evidence  to 
show  its  boundary;  McCa'eb  v.  Pradat,  3  C. 
257.  See  ante,  34a. 

vn.  What  the  Writing  must  be. 
1.   Thd  Signing  and  Delivery. 

39.  The  wri'ing  must  be  signed  :  Case  tn 
judgment.  A  debtor  executed  a  deed  in  trust 
attempting  to  convey  for  the  purpose  of  se- 
curing his  indebtedness,  certain  lands  otvned 
by  the  creditor.  The  deed  recited  that,  upon 
payment  of  the  debt  thus  secured,  the  credi- 
tor had  agreed  to  convey  the  land  to  the 
debtor :  Held,  that  the  deed,  not  being  signed 
by  the  creditor,  imposed  no  obligations  on 
him  to  convey  the  land  upon  payment  of  the 
debt,  and  that  the  trust  deed  was  therefore 
void  for  want  of  consideration;  Catlett  v. 
Bacon,  4  G  269. 

40.  Signing  by  one  of  two  Joint  tenants : 
Parol  estoppel.  Where  one  of  two  joint  ten- 
ants sold  the  whole  interest  in  the  estate  and 
made  a  deed  therefor  in  his  own  name,  and 
took  notes  for  the  purchase  money  in  the 
nam«*s  of  both,  and  tne  co-tenant  afterwards 
transferred  his  interest  in  the  notes  to  the 
tenant  making  the  sale  and  deed,  this  is  not  a 
sufficient  writing  as  be*  ween  the  joint  tenants 
to  take  the  case  out  of  the  statute  of  frauds, 
and  the  interest  of  the  joint  tenant  not  join- 
ing in  the  deed,  will  not  be  conveyed.  Bat 
if  after  such  sale  by  a  joint  tenant,  the  other 
state  to  the  purchaser,  before  payment,  that- 
the  sale  was  good  and  he  had  no  interest  in 
the  land,  and  thereupon  the  purchaser  pay 
the  price,  the    tenant    making    such   state- 
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ment  will  be  estopped  thereby  from  getting  np 
his  title  to  the  lands,  upon  the  principle,  that 
where  one  knowingly,  even  though  passively, 
snffers  another  to  purchase  and  expend 
money  on  land  nnder  an  erroneous  opinion  of 
the  title,  without  making  known  his  claim,  he 
will  not  bo  permitted  afterwards  to  exercise 
his  legal  right  against  such  person ;  Dickson 
V.  Green,  2  C  612 ;  S.  P.,  Nixon's  Heirs  v. 
Carco's  Heirs,  6  C.  414. 

See  Estoppel  5. 

41.  Signing  cUnne  by  one  of  two  joint 
grantors  in  a  deed.  The  signing  by  one  of 
two  joint  grantors  alone,  of  a  deed  drawn  up 
in  the  names  of  both,  is  not  a  sufficient  mem- 
omndum  of  the  contract  to  take  it  out  of  the 
statute  of  frauds  and  make  it  bindinc:  on 
him.  Until  signed  by  the  other  the  writing 
is  incomplete  and  cannot  be  evidence  of  a 
contract ;  Johnson  v.  Brooks.  2  G.  IT. 

See  Dkkd,  9.    Contract,  46. 

4J.  The  minting  must  he  delivered.  A 
memorandum  of  a  sale  of  land,  though  com- 
plete  in  all  other  respects,  is  not  a  sufficient 
compliance  with  the  statute  of  fr mds  uqless 
delivered  to  the  vendee.  Thus,  where  a  hus- 
band delivered  to  a  justice  of  the  peace,  for 
the  purpose  of  getting  his  wife's  signature 
and  acknowledgment  thereto,  a  deed  in  the 

i'oint  names  of  himself  and  wife,  signed  by 
lim  alone,  it  was  held  that  the  delivery  was 
insufficient,  the  wife  refusing  to  sign  and  ac- 
knowledge the  deed  ;  Ih. 

2.  Certainty  in  the  Writing. 

43.  The  writing  must  be  certain.  An  in- 
strument in  writing  for  the  sale  of  land  must 
not  leave  it  uncertain  what  interest  was  in- 
tended to  be  conveyed,  and  if  it  does,  the  un- 
certainty cannot  be  removed  by  parol  evi- 
dence. Hence  a  sale  by  the  followin?  con- 
tract is  void  for  uncertainty :  *•  Received  of 
Micajah  Bennett,  one  hundred  dollars,  for  an 
interest  I  have  let  said  Bennett  have,  in  a 
section  of  land  located  in  Range  8.  Kast  Town- 
ship 17,  Section  17 ;"  Allen  v.  B^-nnelt.  8  S.  A 
M.  672  ;  S.  Y.^McGuire  v.  Sieoena,  42  M.  724. 

See  Hekd.  21  to  25. 

44.  S'tme.  C.  A  M.  made  the  following 
agreement,  viz.:  **C.  agrees  to  take  M.  into 
partnership  in  a  certain  lot  in  the  city  of 
Jackson,  ror  the  consideration  of  8165,  and 
both  parties  are  to  hold  the  land  in  company; 
M.  is  to  pay  C.  one-half  of  said  sum,  viz., 
$82.50,  by  1st  Mav  next,  and  failing  to  do  so, 
shall  forfeit  his  claim  thereto."  *  C.  paid  the 
$165,  to  the  party  who  owned  the  lot,  and 
took  title  in  his  own  name,  and  M.,  within 
the  time  prescribed,  tendered  C.  the  $82.50, 
which  C.  refused  to  take,  and  thereupon  M. 
filed  his  bill  for  a  specific  performance:  Held, 
that  the  agreement  was  sufficiently  certain 
under  the  statute  of  frauds,  and  that  it  was 
no  objection  that  it  was  uncertain  as  to  the 
lot,  since  0.,  in  his  answer,  admitted  that  the 
agreement  referred  to  lot  No.  56,  which  he 
was  to  buv  from  one  G. ;  ConneU  v.  MuUigan, 
13  8.  A  M.  388.     See  ante,  26. 

44a.  Same.  A  receipt  for  a  sum  of  money, 
expressing  that  it  was  for  cash  paid  for  the 


purchase  of  a  lot  of  land,  without  specifying 
the  terms  of  the  contract,  is  not  a  sufficient 
memorandum  within  the  statute  of  frauds  ; 
McGuire  v.  Stevens,  42  M.  724. 

Yill.    Oorreoting  and  Beforming  the 
Writing. 

45.  Parol  evidence  to  correct  mistake. 
The  statute  of  frauds  does  not  prevent  the  cor- 
rection of  a  mistjik  in  a  deed  concerning  the 
description  of  the  land  sold,  when  the  proof  of 
the  mistake  rests  entirely  in  parol ;  Simmons 
V.  North,  3  S.  &  M.  67.  See  Evidence,  155, 
et  seq, 

46.  To  correct  fraudulent  misrecital.  If 
by  the  fraud  of  the  vendor,  the  land  office 
numbers  of  the  land  sold  be  misdescribed  in 
the  deed,  the  vendor  is  entitled  to  have  the 
deed  corrected  so  as  to  embrace  the  land 
really  agreed  to  be  sold ;  and  in  order  to  do 
this  he  may  resort  to  parol  evidence  to  show 
what  land  was  really  included  in  the  parol 
agreement  which  preceded  the  writing,  and 
which  it  was  understood  the  writing  should 
really  recite.  The  statute  of  frauds  has  no 
application  to  a  case  like  this ;  Howell  v. 
Gibaon,   1  G.  464. 

IX.    Hiscellaneons. 

47.  A  parr.l  agreement  changing  perform- 
ance of  the  contract,  A  parol  agreement  to 
accept  performance  of  an  executory  con- 
tract for  the  sale  of  land  at  a  time,  and  in  a 
mode  different  from  the  stipulations  of  the 
written  agreement,  is,  when  executed,  valid 
and  binding  on  the  parties ;  and  hence, 
when  the  written  agreement  bound  the 
vendor  to  convey  title  to  the  vendee  by  a 
day  named,  if  the  title  be  afterwards  con- 
veyed to  a  third  party,  at  the  request  of 
vendee,  it  will  be  a  sufficient  performance; 
Moore  v.  McAllister,  ft  G.  500. 

48.  Parol  evidence  to  show  real  interest  sold 
at  auction.  Parol  evidence  is  admissible  to 
show  what  particular  interest,  inland  sold  at 
auction,  was  stated  by  the  auctioneer  to  be 
offered  for  sale.  Hence,  when,  at  an  admin- 
istrator's sale  of  land,  the  auctioneer  stated 
that  the  individual  interest  of  the  administra- 
tor in  the  land  would  be  sold,  it  was  held 
that  in  an  action  on  the  note  for  the  pur- 
chase money,  the  statement  of  the  auc- 
tioneer ought  to  be  proven  to  show  the  consid- 
eration of  the  note  sued  on  ;  Matlock  v.  Liv- 
ingston, 9  S.  &  .M.  489. 

49.  Annulling  private  statute  for  fraud. 
See  Statutes.  61. 

See  MoRTOAGK,  8,  11,  12.  Sheriff  and 
SaaaiFF's  Sale,  111,  114. 

See  Slaves  and  Slavery. 

1.  Proof  of  that  condition.  Proof  that  a 
party  to  a  suit  married  in  this  state  in  1859, 
kept  a  boarding  house  here  and  hired  slaves, 
was  sufficient  at  that  time,  to  raise  the  pre- 


Digitized  by 


Google 


346 


GAMING.— GARN'ISHMEN'T,  I.,  11. 


samption  that  he  is  a  free  whit?  person,  so  as 
to  give  him  the  benefit  of  the  exemption 
law.  if  there  be  no  other  proof  to  rebat  it ; 
TroUer  v.  Dohhs,  9  G.  198. 

See  Criminal  Law,  sab-division  Gaming. 

1.  Gaming  contract  void.  "When  the 
whole  or  any  pa r^  of  the  consideration  of  a 
contract  is  money  or  other  thing  won  by  bet- 
ting, the  whole  contract  is  void;  Crawford 
V.  Storms,  41  M.  540;  S.  P.,  Holman  v. 
Bingo.  7  G.  690. 

2.  Judgment  071,  void.  A  judgment  rendered 
on  a  note  jriven  for  a  gaming  consideration  is 
void;  McAuly  y.  Mardts.SV.  HOT.  And  it 
will  be  annulled  even  at  the  instance  of  a 
judgment  creditor  of  the  defendant ;  Smither 
v.  Keyes,  1  G.  179.  And  equity  will  give 
relief  against  snch  judgment,  thiJiigh  the  de- 
fence may  have  been  made  nt  law ;  and  this 
though  the  note  on  which  the  judgment  was 
rendered  has  passed  into  the  hands  of  an 
innocent  purchaser  without  notice.  The 
statute  is  peremptory,  and  makes  the  judg- 
ment and  the  contract  void  absolutely;  Lu- 
cas v.  Wards.  12  S.  &  M.  157  (citin '    Bartee 

V.  Humphreys.  10  S.  k  M.  282;  Adams  v. 
Rowan,  8  8.  &  M.  624.  for  which  see  Con- 
tract, 27).  And  80  if  the  maker,  though 
knowing  the  assignee  has  given  a  valuable 
consideration  for  the  note,  then  give  him  a 
new  note,  the  first  is  a  nullity,  and  cannot 
support  the  second,  and  a  judgment  ren- 
dered on  the  second  note  is  void.  It  might 
be  otherwise,  however,  if  the  maker  induced 
the  assignee  to  take  the  note  by  assuring  him 
that  it  was  good  and  would  be  paid.  Scd 
Qncere  f  But  it  would  not  estop  the  maker 
trom  .setting  up  the  defence  that  he  induced 
the  assignee  to  take  it  by  promising  to  pay  it 
if  the  assignee  then  knew  of  its  illegal  char- 
acter (citing  Torry  s. Grant,  10  S.  &  M.  89) ; 
MaHfn  v.  Terrill,  12  S.  &  M.  571. 

3.  Monty  lent  to  bet.  Money  lent  to  bet 
on  an  election  cannot  be  recovered  back, 
and  it  makes  no  difTerence  that  the  election 
had  transpired,  but  the  result  was  not  known 
when  the  bet  was  made  ;  Terrall  v.  Adams, 
1  C.  570. 

0Hrnishment. 

See  Attachment. 
I.  Statutes 1 

II.  The  writ 3 

III.  The  judgment  against  the  garnishee 8 

IV.  The  answer  and  proceedings  to  contest  it...  19 

V.  The  garnishee,  his  righu,  liabilities  and  duties 30 

VI.  Miscellaneous 39 

I.  Statutes. 
1.  Statute  of  1857,  art.  313,  p.  537.  By  this 
statute  the  clerk  of  any  court  of  law  or 
equity,  on  the  suggestion  of  the  plaintiff  in 
any  judgment  or  decree  therein  rendered,  that 
any  person  is  indebted  to  or  has  effects  of  the 
defendant,  shall  issue  garni-^hee  process 
against  such  person,  returnable  to  the  next 
term  of  the  court ;  the  plaintiff",  his  agent  or 


attorney  first  filing  an  affidavit,  that  lie  dotn 
not  believe  the  defendant  has  in  bis  possession 
visible  property  on  which  a  levy  can  be  made 
sufficient  to  satisfy  the  judgment  or  decree, 
and  the  garnishee  is  required  to  answer  on 
oath  as  to  his  indebtedness,  and  to  the  effects 
in  his  possession  of  the  defendant  at  the  time 
of  serving  the  writ,  and  also  to  disclose  any 
other  person  whom  he  knows  is  so  indebted 
or  has  such  effects. 

2.  Statute  of  1857,  art  4,  p.  373  :  Attach- 
ment  cases.  By  this  act  when  an  attachment 
is  placed  in  the  hands  of  a  sheriff"  or  constable, 
he  is  required  to  summons  as  garnishee  any 
person  having  effects  of  the  defendant  in 
nis  hands  or  indebted  to  him.  Provision  is 
also  made  for  the  contest  of  the  garnishee's 
answer,  and  to  summon  adverse  claimants  to 
the  fund  in  his  hands  and  to  try  the  question 
of  title.  , 

n.  The  Writ 

3.  How  returnable  under  Act  of  1842.  Un- 
der the  Act  of  1842  (Session  Laws.  p.  14), 
in  relation  to  the  practice  on  writs  of  garnish- 
ment, a  garnishee  summons  issuing  from  a 
judgment  in  one  county  against  a  garnishee 
residing  in  another  county,  was  returnable  to 
the  Circuit  Court  of  the  county  in  which  the 
(rarnishee  resides ;  O'Brien  v.  Liddell,  10  S. 
&  M.  371.  By  statute  of  18.57  (see  ante,  1), 
the  writ  in  such  cases  is  returnable  to  the 
court  in  which  the  judgment  is  rendered. 

4.  How  ex'jcuted  and  returned.  As  to  the 
garnishee,  the  writ  of  garnishment  is  originul 
process,  and  must  be  therefore  executed  and 
returned  in  the  same  manner  as  other  original 
process,  the  return  must  show  the  mode  of  its 
execution.  .A  simple  return  of  "e.xccuted" 
will  not  do  ;  Jejff'ries  v.  Harvie,  9  (i.  97  ;  Roy 
V.  Heard.  lb.  544.  And  :i  return  of  "  executed 
by  summoning  K.  F.  as  garnishee,"  is  insuffi- 
cient; Moore  v.  Coats,  43  M.  225.  But  if  it 
be  returned  simply  **  executed,"  and  the  gar- 
nishee answer,  it  will  be  sufficient  if  he  deny 
indebtedness  at  the  time  of  the  answer,  since 
there  was  no  legal  service  before ;  Roy  v. 
Hard,  supra.  But  if  it  be  insufficiently  exe- 
cuted as  to  a  partnership,  the  answer  of  one 
partner  admitting  an  indebtedness  of  the  firm 
does  not  cure  the  defect*:  this  case  is  distin- 
guished from  ^7M/er«on  v,  Warner,  6  H.  .081, 
because  in  the  latter  the  execution  was  good 
on  both,  (for  this  case  see  post,  29) ;  3fitcheU 
V.  Greenwali,  43  M.  167. 

See  Proce.ss,  12,  et  seq. 

5.  Same :  In  attachment  cases.  But  when  a 
writ  of  attachment  is  sued  out.  no  process  is 
required  against  a  garnishee,  but  the  ah  riff", 
on  suggestion,  is  required  to  summon  him» 
and  in  his  return  must  note  the  manner  in 
which  he  summoned  the  garnishee  to  appear 
and  answer.  The  return  on  the  writ  "  execu- 
ted upon  J.  W.  Field  as  garnishee  "  is  in- 
sufficient; EzeHey.  Simpson,42  M.  515.  The 
sheriff  must  state  on  the  writ  fully  how  he 
served  it,  and  that  he  summoned  the  garnishee 
to  attend  at  the  proper  court  to  make  answer 
as  garnishee.    A  return  **  summoned  as  g^r- 
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Dishce  herein,  J.  C,"  will  not  do ;   Crizer  y. 
Gorren.  41  M.  663. 
See  Attachmkjit,  58. 

6.  Form  of  the  writ  where  judgment  has 
been  assigned.  Vhe  assignee  of  a  judgment 
Bued  out  a  writ  of  garnishment  in  his  own 
name,  reciting  however  the  judirment  and  its 
transfer  to  him,  and  on  the  garnishee's  answer 
admitting  an  indebtedness  to  the  defendant  a 
judgment  was  rendered  against  him :  Held, 
on  writ  of  error  to  this  judgment,  that  the 
assignee  had  only  an  equitable  title  to  the 
judgment,  and  could  only  enforce  it  in  the 
name  of  the  plaintiff,  and  if  objection  had 
been  made  to  the  writ,  it  would  have  been 
quashed,  but  no  objection  having  been  made, 
the  judgment  against  the  garnishee  was  a 
protection  to  him  against  the  claim  of  the 
judgment  debtor,  if  there  was  a  valid  assign- 
ment of  the  judgment,  and  that  his  answer 
most  be  treated  as  admitting  that ;  McGUl 
y.Bone.  13  S.  &  M.  592. 

7.  Issuance  of,  in  attachment  cases.  Gar- 
nishee process,  issued  in  an  attachment  case 
from  the  circuit  clerk's  office  before  the  writ 
of  attachment  was  issued  by  the  justice  of 
the  peace,  is  void,  and  a  judgment  entered  on 
it  by  default  againj^t  the  garnishee  is  void ; 
Backingham  v.  Bailer/,  4  S.  &  M.  538. 

in.  Tlie  Judgment  agaLst  Garnisliee. 

8.  No  judgment  against  garnishee  till  judg- 
fnent  against  attachment  debtor.  There  is  no 
authority  for  entering  a  judgment  against  the 
garnishee  in  an  attachment  case  until  judgment 
has  been  rendered  ajiainstthe  defendent;  Rob- 
eiis  V.  Barri/.  42  }i.  260;  Metcalf  v.  Steele^  42 
^. ^11  ;Mandell  v.  McClure.  14  8.  &  M.  11. 
This  last  case  citing  Whitehead  v  Henderson, 
4  S.  A  M.  704  :  Ford  v.  Heard,  14  ib.  11.  A 
judgment  nisi  against  garnishee  before  judg- 
ment against  the  defendant  is  only  an  irregu- 
larity of  which  the  garnishee  cannot  complain 
after  final  judgment ;  Matthent/  v.  GaMoway, 
12  S.  &  M.  475. 

9.  The  judgment  nisi.  If  the  answer  of 
garnishee  be  stricken  out  as  insufficient,  a 
judgment  nin  mast  be  entered,  and  not  judg- 
ment final;  Holmes  v.  Hemdon,  2  G.  296. 
(But  by  Statute  of  1857  no  judgment  wm  is 
now  entered,  judgment'final  is  entered  in  the 
first  instance  for  want  of  an  answer,  G.) 

10.  Same.  If  on  garnishee  process  a  sci.  fa. 
be  issued  as  on  judgment  nisi  against  the 
garnishee,  and  there  be  no  such  judgment, 
ind  on  the  return  of  the  sci.  fa.  judirment 
final  be  entered,  that  judgment  is  void  for 
want  of  a  judgment  wm  to  support  it ;  Buck- 
ingham V.   Bailu.    4   .S.   &   M.   538;   S.   P., 

Whitehead  v.  Henderson,  Ib.  704. 

11-  Judgment  for  want  of  answer.  Under 
the  statute  (H  k  H.  533,  {24),  where  a 
garnishee  fails  to  answer,  and  judgment  nisi 
is  rendered  and  then  sci.  fa.  on  that  is  issued 
and  served,  then  the  plaintiff  is  entitled. 
if  there  still  be  no  answer  to  judgment  final 
against  the  garnishee  for  the  full  amount  of 
his  judgment,  and  the  costs  and  also  for  the 
amount  of  the  costs  of  the  garniiihee  process ; 


MaUheny  v.  Galloway,  12  S.  &  M.  475.  Th? 
Act  of  1857,  gives  the  same  right  to  final 
judgment- for  the  whole  debt  and  costs,  where 
there  is  no  answer;  Rev.  Code  of  1857,  p. 
37),  art.  25. 

ri.  Judgment  on  answer.  When  a  garnishee 
neither  admits  nor  denies  his  liability,  but 
states  all  the  facts  and  leaves  the  court  to  de- 
cide the  matter  of  law  arisin<^  thereon,  there 
can  be  no  judgment  against  him  unless  there 
clearly  appears  on  the  face  of  these  facts  suf- 
ficient to  justify  the  court  in  pronouncing 
such  judgment.  If  it  be  left  in  reasonable 
doubt,  whether  he  is  chargeable  or  not  he  is 
entitled  to  judgment  in  his  favor;  Williams 
V.  Jones,  '1 2  .M.  270. 

13.  Judgment  on  answer  admitting  in- 
deb'edness  and  eff^icts.  Where  the  garnishee 
answers  that  he  is  indebted  to  the  defendant 
in  the  judgment,  the  plaintiff  is  entitled  to 
enter  judgment  against  him  for  the  amount 
so  admitted,  but  if  he  answer  he  has  ef- 
fects of  such  defendant  in  his  hands,  he  is 
entitled  to  his  discharge  upon  surrendering 
them.  An  answer  that  he  has  so  many  dol- 
lars in  the  notes  of  a  specified  bank,  in  his 
hands,  is  not  an  admission  of  indebtedness, 
but  an  admission  of  having  in  possession 
effects  of  the  defendant.  And  in  such  a  case 
it  will  be  error  to  enter  judgment  against  him 
for  the  amount  of  the  bank  notes.  He  is  en- 
titled to  be  discharged  up(»n  a  surrender  of 
the  notes,  and  upon  a  failure  to  do  so,  he 
might  be  held  liable  for  their  value  (when 
they  are  constantly  fluctuatiiiji)  at  the  time  he 
received  them  ;  Jennings  v.  Summers,  7  U. 
453. 

14.  Judgment  on  answer.  If  the  answer 
admit  an  indebtedness,  judgment  may  be  ren- 
dered on  it  for  the  amount  so  admitted,  if  it 
do  not  admit  an  indebtedness,  no  judgment 
can  be  rendered  against  garnishee  except 
upon  the  verdict  of  a  jury  rendered  upon  an 
issue  framed  to  contest  the  answer  ;  Harvey 
V.  Ellis.  11  8  &  M.  348. 

15.  Same:  Where  a  debt  by  note  is  admitted, 
but  garnibhee  had  no  knowledge  of  assign- 
ment. The  garnishee  anawered  that  he  bought 
from  the  defendant,  several  town  lots  in  the 
State  of  Texas,  and  executed  his  note  to  him 
for  balance  of  purchase  money,  that  the  note 
might  have  been  assii^ned,  though  he  had  re- 
ceived no  notice  of  assignment,  that  he  had 
been  informed  that  his  vendor's  title  to  apart 
of  the  lots  wa?  defective,  and  he  asked  for 
time  to  muKe  investigations  as  to  his  liability  : 
Held  that  the  plaintiff  was  not  entitled  to  a 
judgment  on  this  answer ;  that  before  he  could 
get  judgment  he  should  show  that  by  the  law 
of  rexas  if  the  note  were  assigned  the  gar- 
nishee would  be  protected  by  the  judgment 
against  him.  and  as  to  the  town  tots,  that  by 
that  law  partial  failure  of  consideration  could 
not  be  set  up  to  the  note.    Ib. 

16.  Same.  When  the  maker  of  a  prom- 
missory  note  is  summoned  as  a  garnishee  for 
the  payee,  and  he  answers  that  he  gave  the 
note,  but  does  not  know  whether  it  has  been 
assigned  or  not;  no  judgment  can  be  rendered 
against  him  on  the  answer ;    Vai^borough  y. 
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Thompson,  3  S  &  M.  291.  And  so,  if  he  an- 
swer, I  hat  he  has  received  notice  of  the  as- 
signment of  the  note  either  from  the  assignee 
or  assignor;  Thompson  v.  Shelby,  3  S.  &  M. 
296.  And  so,  if  he  state  positively  an  assign- 
ment of  the  note.  For  the  judgment  can  be 
entered  on  the  answer  only  when  an  indebt- 
edness is  admitted ;  Frost  v.  Fatricky  3  S.  & 
M.  783. 

17.  Same :  Practice  on  contest  of  aw^wer. 
The  garnishee  answered,  that  he  was  not  in- 
debted to  the  debtor.  That  in  March,  1861, 
he  was  indebted  to  him,  to  the  amount  of 
$4,000,  for  which  he  executed  to  him  three 
notes,  of  the  transfer  of  which  to  other  par- 
ties he  had  notice.  One  of  the  notes,  he  had 
notice,  was  assigned  to  C,  in  1866,  and  in 
May  last  he  was  informed  by  the  payee  that 
the  other  two  notes  had  passed  oat  of  his 
hands  to  his  creditors,  *'  therefore  affiant 
affirms,  he  is  not  in  any  manner  indebted  to 
the  defendant,  nor  was  he  at  the  time  of  service 
of  garnishment."  The  attachment  and  gar- 
nishment were  issued  26th  May,  1866.  and  the 
answer  was  sworn  to  13th  August,  1866.  On 
what  day  the  garnishee  was  summoned  does  not 
appear :  Held,  that  plaintiff  was  not  entitled 
to  judgment  on  this  answer,  for  any  amount : 
Hdd.  also,  that  the  plaintiff  was  not  entitled 
to  judgment,  by  introducing  evidence  to  the 
court  tending  to  show  there  was  no  assign- 
ment, without  an  issue  framed  to  contest  the 
answer;  Williams  v  Jones,  42  M.  270.  See 
ante,  15.  16,  and  post,  20.  21. 

18.  Same :  Answer  admitting  conditional 
liability.  1 1  is  error  to  enter  judgment  against 
a  garnishee  upon  his  answer,  *'  that  upon  de- 
fendant's complying  with  his  contract  with 
garnishee,  he  would  be  indebted  to  him " 
in  a  sum  stated ;  Russell  v.  Clingan,  4  (j. 
535. 

lY.    The  Answer  and  Proceedings  to 
Contest  it. 

19.  Wlien  answer  to  be  made.  The  answer 
of  the  garnishee  must  be  made  and  filed  at  the 
return  term.  That  provision  of  the  Rev. 
Code,  art.  150,  p.  503,  which  allows  a  defiBnd- 
ant  sued  at  law  to  file  a  written  notice  with 
the  clerk,  that  he  desires  a  continuance,  does 
not  apply  to  attachment,  replevin  or  gar- 
nishment cases;  Thrasher  v.  Buckingham, 
40  M.  67. 

20.  The  answer  to  be  taken  as  true.  The 
answer  of  a  garnishee  is  to  be  taken  as  true, 
unless  issue  be  taken  on  it;  Smilher  v.  Fitch, 
1  8.  &  .M.  541 ;  and  the  onus  is  on  the  plaintiff, 
if  it  be  contested,  to  show  that  it  is  false ; 
and  if  it  appear  by  the  answer  that  the  gar- 
nishee was  indebted  by  note,  and  that  it  had 
been  assigned,  the  assignment  will  be  pre- 
sumed fair  and  bona  fide,  and  the  burden  of 
proof  is  on  the  plaintiff  to  show  the  contrary  ; 
Thomas  v.  Slurgess,  3  G.  261 ;  S.  P.,  Wil- 
liams V.  Jones,  42  M.  270. 

21.  S'lme  :  Cise  in  judgment.  If  the  an- 
swer of  the  garnishee  acknowledge  an  indebt- 
edness at  one  time,  to  defendant,  but  state 
that  by  consent  of  the  defendant  and  his 
father,  he  bad,  before  the  service  of  the  gar- 


nishment, assumed  to  pay  the  debt  to  the 
father  of  the  defendant,  who,  the  answer 
states,  claims  to  be  a  creditor  of  the  defend- 
ant ;  the  answer  is  to  be  taken  as  true,  and 
as  showing  no  indebtedness  to  the  defendant. 
In  such  a  case,  the  court  will  not,  on  a  mo- 
tion for  a  judgment  on  the  garnishee's  answer, 
pnsumc  the  arrangement  fraudulent,  from 
the  relationship  of  the  father;  nor  from  the 
further  fact  disclosed  in  the  answer,  that  tbe 
defendant  said  at  the  time  of  arrangement 
above  stated,  he  owed  his  father  and  others, 
and  preferred  paying  him  to  them,  and  desired 
the  assumption  of  garnishee  to  pay  the  father, 
so  as  to  give  him  a  preference  over  other 
creditors,  who  might  reach  the  debt  by  gar- 
nishment; Swisher  v.  Fitch,  1  S.  &  M.  541. 
See  ante.  15.  16,  17.  20. 

22.  Vague  denial  in  the  answer.  If  the 
answer  contain  a  substantial  denial  of  indebt- 
edness, though  vaguely  and  inartificially 
drawn,  judgment  cannot  be  rendered  on  it 
in  favor  of  the  garnishee;  Smith  v.  Bruner, 
1  C.  508. 

23.  Demurrer  to  answer.  It  is  unneces- 
sary to  demur  to  the  answer  of  a  garnishee, 
in  order  to  test  the  legal  sufficiency  of  the 
facts  therein  stated,  to  show  that  no  judg- 
ment should  be  rendered  for  plaintiff;  a 
motion  for  judgment  on  the  answer  is  suffi- 
cient ;  B-er  v.  Hooper,  3  G.  246. 

24.  Ansiver  staging  plea  of  payment  on  a 
suit  by  debtor.  The  answer  of  a  garnishee  stal- 
ing that  he  executed  his  note  to  the  defend- 
ant for  a  sum  specified ;  that  he  was  sued  on 
the  note,  and  had  pleaded  payment,  and  the 
issue  on  that  plea,  was  undisposed  of,  and 
asking  that  the  proceedings  against  him  as 
garnishee  might  be  stayed,  until  the  trial  of 
that  issue,  will  authorize  a  judgment  against 
the  garnishee  for  the  amount  of  the  note,  as 
the  answer  states  only  that  the  garnishee  had 
pleaded  payraint,  without  staling  that  the 
plea  was  true;  TJirasher  y.  Buckingham,  A^ 
M.  67. 

25.  Contest  of  answer :  Pleading.  When 
the  answer  of  a  garnishee  is  contested,  the 
statute  (H.  &  H.  558,  J  12),  authorizes  a 
trial  by  jury  and  dispenses  with  the  formality 
of  pleading;  O'Brien  v.  Liddell,  10  S.  &  M. 
371.  But  the  provisions  of  art.  28,  p.  ^8^),  of 
the  Rev.  Code,  contemplates  that  the  answer 
of  a  garnishee,  and  the  ground  upon  which  it 
is  contested,  shall  be  in  writing  ;  and  no  issue 
between  the  creditor  and  the  garnishee  could 
be  properly  submitted  to  a  jury,  unle.^s  the 
answer  and  the  contest  thereof  appear  in  the 
record;  Roberts y.  Barry,  42  M.  260. 

26.  Sami:  Proof  overturning  answer. 
When  on  the  trial  of  an  issue  contesting  the 
garnishee's  answer  denying  indebtedness,  the 
plaintiff  introduces  in  evidence  a  judgment 
against  the  garnishee,  in  favor  of  the  defend- 
ant, this  will  authorize  the  rendition  of  a 
judgment  against  the  garnishee,  unless  he 
show  that  it  has  been  paid ;  O'Brien  v.  Lid- 
dell,  10  S.  &  M.  371. 

21.  Same:  When  answer  contested.  If  the 
garnishee  answer  denying  indebtedness,  and 
do  not  move  for  and  get  a  judgment  of  dis- 
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charge,  he  is  still  legally  in  court,  and  the 
plainttfif  may,  at  the  next  (or  a  subsequent) 
term,  contest  the  answer  and  call  a  jury  to 
try  ihe  issue,  with*  ut  any  further  notice  to 
the  garnishee;  and  a  verdict  so  rendered 
against  the  garnishee  will  not  be  set  aside 
because  he  thought  he  was  discharged,  and 
was  therefore  not  present  at  the  trial  of  the 
issue ;  O'Brien  v.  Lidell,  supra.  But  by  art. 
28,  Rev.  Code  of  1857,  p.  380,  the  contest 
and  issue  must  be  made  at  the  term,  at  which 
the  answer  is  filed,  unless  the  court  shall 
grant  further  time ;  Roberts  v.  Barry,  42  M. 
260. 

28.  Trial  of  the  issue  on  contest  of  answer. 
The  contest  of  a  garnishee's  answer,  nnd  the 
issue  between  the  plaintiff  and  defendant  in 
attachment,  are  separate  and  distinct,  and 
must  not  be  submitted  to  a  jury  at  the  same 
time.  A  separate  verdict  must  be  found  on 
the  garnishee's  answer;  lb, 

29.  Answer  of  partners.  If  garnishee  pro- 
cess be  served  on  both  partners,  one  may  an- 
swer in  the  name  of  both,  and  judgment  mav 
be  rendered  against  both  for  the  amount  ad- 
mitted by  the  answer  to  be  due  ;  Anderson  v. 
Wanzer,  ft  H.  587.     But  if  the   service  be 

bad,  the  answer  of  one  does  not  cure  the  de- 
fect as  to  the  other ;  Mitchell  v.  Greenwaldt 
43  M.  167. 

V.  The  G-arnishee:  his  Eights,   Liabilities, 
and  Duties. 

30  He  is  a  trustee.  The  garnishee  is  a  trus- 
tee, and  it  is  his  duty  to  take  legal  steps  to 
protect  the  rights  (»f  all  parties  to  the  goods 
or  eflfecis  attached  in  his  hands.  Hence, 
after  judgment  is  awarded  agaii  st  him  on  his 
answer,  admitting  an  indebtedness,  it  is  his 
4uty  to  enjoin  its  collection,  if  before  pay- 
ment he  receive  notice  that  the  debt  was  as- 
signed to  another  before  the  service  of  the 
garnishment;  Oldham  v.  Ledhtter,  1  H.  43. 
And  he  is  also  bound  to  see  that  the  bond 
required  of  the  plaintiff  in  attnchment,  as  a 
condition  of  granting  him  execution,  has  been 
given.  And  if  he  fail,  payment  by  him  will 
be  in  his  own  wrong ;  Oldham  v.  Ledbetttr, 
supra;  S.  P.,  Berry  v.  Anderson,  2  H.  649. 
And  so  if  the  attachment  be  void  for  irregu- 
larity, it  will  not  support  a  judgment  against 
the  garnishee,  and  he  is  bound  to  see  that 
the  law  has  been  complied  wiih  before  satis- 
faction by  him ;  Berry  v.  Anderson^  supra. 
And  be  must  see  that  the  judgment  against 
the  defendant  is  valid ;  for  if  it  be  void,  it 
will  be  no  protection  to  him ;  Ford  v.  Hard, 
4  S.  &  M.  683 ;  Whitehead  v.  Htnderson,  4 
S.  &  M.  7u4.  And  this  court  on  writ  of  error 
to  the  judgment  against  the  garnishee  will 
look  into  the  validity  of  the  judgment  against 
the  defendant,  but  will  not  notice  errors 
which  do  not  invalidate  it;  Whitehead  v. 
Henderson,  supra.  The  garnishee  cannot 
complain  of  errors  merely  in  the  judgment 
andproceedings,  if  they  be  not  void;  Mathtny 
▼-  Galloway,  12  S.  A  M.  475  (citing  White- 
head V,  Henderson,  and  Ford  v.  Hurd,  supra). 
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31.  Where  garnishee's  debt  is  not  due. 
When  it  appears  by  the  answer  that  the 
garnishee's  debt  is  not  due,  the  execution  on 
the  judgment  against  him  will  be  stayed  till 
the  maturity  of  the  debt,  without  any  formal 
order  to  that  effect;  Anderson  v.  Warner,  5 
H.  587. 

32.  Judgment  debtor  may  be  garnished, 
A  judgment  debtor  is  subject  to  garnishee 
process,  and  it  is  no  objection  to  this  that  he 
may  be  subject  to  two  executions  for  the 
same  debt.  He  has  his  remedy  by  injunction 
against  his  creditor ;  Gray  v.  Hemhy,  1  S.  & 
M.  598;  S.  P.,  0  Brim  v.  Lidddl,  10  S.  & 
M.  371. 

33.  Debts  in  custodia  legis.  Whether  the 
position  reci'gnizfd  by  some  of  the  authorities 
that  goods  and  all  unadministered  assets  are 
in  cudodia  legis,  and  therefore  not  liable  to 
garnishment,  though  the  estate  is  not  declared 
insolvent,  is  correct;  Quceref  But  however 
this  may  be.  the  rule  is  by  statute  (Rev.  Code, 
p.  379,  art.  24)  that  executors  and  adminis- 
trators may  be  garnished  for  a  debt  due  by 
their  intestate  or  testator  to  the  defendant. 
1'his  provision  removes  all  doubt  as  to  the 
general  principle  of  garnishing  funds  in 
custodia  legis.  so  far  as  executors  and  admin- 
istrators are  concerned  ;  and  hence,  when  an 
estate  has  not  been  declared  insolvent,  a 
creditor  who  has  a  judgment  against  the  ad- 
ministrator or  executor,  can  sue  out  garnish- 
ment against  the  debtors  of  the  estate  and 
subject  a.<»sets  in  their  hands  to  the  payment 
of  his  judgment.  This  proceeding  is  but  pro- 
cess to  execute  the  judgment  by  subjecting 
assets  not  seizable  under  execution,  and  is  no 
more  objectionable  than  the  levy  of  an  exe- 
cution on  goods  and  chattels  in  the  hands  of 
the  executor  or  administrator  (Q\im^  Savders 
V.  Douglass.  3  S.  &  M  454) ;  Thrasher  v. 
Buckingham.  4<»  M.  67. 

34.  Where  garnishee  has  been  sued  by  the 
debtor.  It  is  no  objection  to  the  issuing  of  a 
writ  of  garnishment  or  proceeding  with  it  to 
final  judgment,  that  the  garnishee  has  been 
sued  on  the  debt  by  the  debtor  ;  Tlirasher  v. 
Buckingham,  supra.  But  the  garnishee,  in 
such  a  case,  has  a  right  to  insist  that  no  judg- 
ment shall  be  rendered  against  him  in  favor 
of  his  creditor,  until  the  garnishment  proceed- 
ings are  disposed  of ;  Preston  v.  Harris,  2  0. 
247. 

36.  Same  :  Case  in  judgment.  A  debtor 
was  garnished  in  an  attachment  suit  against 
his  creditor,  and  then  sued  at  law  by  his 
creditor.  I'he  attachment  case  was  first 
reached  and  decided  in  favor  of  the  defendant 
therein,  whereby  no' defence  remained  to  the 
garnishee  debtor  to  defend  the  action  brought 
against  him  by  his  creditor,  and  judgment  in 
that  suit  was  accordingly  rendered  against 
him.  Afterwards  the  plaintiff  in  the  attach- 
ment suit  sued  out  a  writ  of  error  to  revise 
the  judgment  in  that  suit  against  him,  and 
the  defendant  in  the  attachment  (who  was 
plaintiff  in  the  other  suit),  sued  out  execution 
on  his  judgment  against  the  garnishee,  who 
thereupon  tiled  this  bill  to  enjoin  the  collec- 
tion of  the  judgment  against  him  until  the  final 
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decision  in  the  attachment  case :  Held,  he  was 
entitled  to  the  injunction  ;  that  the  pendency 
of  the  garnishment  was  a  conditional  defence 
to  the  action  against  him,  until  the  attach- 
ment was  quashed  ;  after  the  Quashal  the  gar- 
nishee could  no  longer  make  the  defence,  but 
the  writ  of  error  had  revived  the  defence  as 
well  as  the  conditional  assignment  of  the  debt 
created  by  service  of  the  garnishee  process, 
and  the  garnishee  was  entitled  to  have  the 
execution  enjoined  until  it  could  be  ascer- 
tained to  whom  he  was  liable  to  pay  the  debt ; 

36.  Judgment  in  favor  of  garnishee  after 
wards  reversed  on  writ  of  error.  A  gar- 
nishee answered  admitting  a  small  indebted- 
ness, and  stated  he  had  been  sued  by  his 
creditor  and  asked  to  be  protected  against 
the  suit,  and  he  was  discharged  on  his  answer 
from  the  garnishment,  and  he  then  settled 
with  and  paid  his  creditor;  afterwards  the 
plaintiff  in  the  garnishment  sued  out  a  writ 
of  error  to  the  judgment  discharging  the  gar- 
nishee, and  the  judgment  was  reversed,  and 
the  garnishee  then  applied  for  leave  to  file  an 
amended  answer,  showing  the  payment  as 
above  stated,  and  the  court  below  refused  the 
leave :  Held,  this  was  error,  thai  the  judg- 
ment discharging  the  garnishee  was  not  void, 
but  good  till  reversed;  that  that  judgmi'ut 
left  the  garnishee  without  means  of  defence 
against  his  creditor,  and  that  the  possibility 
that  the  plaintiff  in  the  garnishment  might 
sue  out  a  writ  of  error,  was  no  reason  why' 
the  garnishee  should  not  pay  his  creditor,  and 
hence  that  payment  between  the  judgment  of 
discharge  and  the  suing  out  the  writ  of  error 
was  good;   Webb  v.  Mdler,  2  C.  638. 

37.  Plea  of  payment  under  garnishment. 
A  plea  of  payment  based  on  garnishment 
against  the  defendant  must  show  that  the 
judgment  against  him  as  garnishee  was  based 
on  the  identical  debt  sued  on,  and  on  no 
other;  Reed  v.  Cage.  4  H.  2o3. 

38.  Garnishee's  costs.  The  garnishee  is 
entitled  to  satisfaction  for  his  attendaice; 
Jennings  v.  Summers,  7  H.  453;  but  only 
when  he  appears  and  answers;  Maiheny  v. 
Galloway,  12  S.  &  M.  475. 

YI.  Hiscellaneons. 

39.  Rights  when  law  changed  after  gar- 
nishment served.  The  rights  of  parlies  to  a 
garnishee  process  must  be  determined  by  the 
law  as  it  was  when  the  process  was  served, 
any  subsequent  change  in  the  law  cannot 
affect  rights  thus  acquired.  Hence  a  law, 
passed  after  service  of  garnishee  process 
against  a  debtor  of  a  bank,  which  allowed  such 
garnishees  to  pay  to  the  garnishing  creditors, 
the  notes  of  the  bank,  will  not  defeat  the 
right  of  the  garnishing  creditors  acquired  by 
service  of  the  process,  before  its  passage,  to 
have  the  debt  paid  in  legal  currency;  Rob- 
S071  v.  Benton  and  Manchester  R.  R.  and 
Banking  Co.,  7  8.  &  M.  724. 

40.  Change  of  law  as  to  service  of  the  writ. 
A  writ  of  garnishment  was  issued  oefore  the 
Rev.  Code  of  1857  went  into  operation,  bat 


was  made  returnable,  and  actually  executed 
after  that  event  took  place:  Held,  that  it 
was  gove  ned  by  the  provisions  of  the  Code 
as  to  the  mode  of  its  execution  and  the  re- 
turn, and  in  all  subsequent  proceediugi^ ; 
Jeffries  v.  Harvie,  9  G.  97. 

41.  As  to  effect  of  foreign  attachment  and 
garnishment  in  another  State  on  right  of  set- 
off. See  Riggs  v.  Dyche,  digested  in  Set-off, 
18.19^. 

42.  Equitable  assignment  good  against 
garnishee  process.  An  instrument  for  the 
payment  of  money,  though  not  payable  to 
bearer,  is  assignable  without  endorsement,  so 
as  to  vest  an  equitable  title  in  the  assignee ; 
and  the  pronusor,  after  such  assignment,  is 
no  longer  a  debtor  to  the  pavee,  and  is  bound 
after  notice  thereof  to  pay  the  money  to  the 
equitable  assignee;  and  hence,  if  he  be  sum- 
moned as  a  garnishee  of  the  payee,  a'ter  such 
equitable  assignment  has  been  made,  he 
ought  to  be  discharged  ;  Byafs  Garnishees 
V.  Griffin,  2  G.  603. 

42a.  Partnership  dismissal  as  to  one.  If 
an  attachment  be  sued  out  against  two  as 
partners,  and  garnishee  process  served,  and 
then  the  suit  be  dismissed  as  to  one,  a  gar- 
nishee who  owes  that  one  alone  is  to  be  dis- 
charged ;  Mitchell  v.  GreenwaJd.  43  M.  167. 

426.  Garnishment  of  debtor  to  partners. 
When  a  judgment  has  been  rendered  in  favor 
of  two  partners,  and  one  dies,  the  legal  title 
survives  to  the  other,  who  alone  is  entitled  to 
collect  it.  Hence,  if  the  judgment  debtor  be 
garnished  as  a  debtor  of  the  deceased  part- 
ner, he  should  be  discharged,  notwithstanding 
the  administrator  of  the  deceased  partner 
may  be  entitled  to  one-half  the  proceeds ;  the 
garnishee  has  nothing  to  do  with  this  trust; 
Hoover  v.  Chambers,  5  C.  606. 

43.  Where  garnishee  is  surety.  If  the 
answer  of  the  garnishee  disclose  that  bis  m 
debtedness  is  as  surety  for  another,  and  does 
not  show  that  the  principal  resides  in  the 
State,  it  will  not  be  error  to  render  judgment 
against  him  without  summoning  the  principal 
and  entering  judgment  against  him  also.  If 
he  desire  to  lake  advantage  of  the  statute, 
Ilev.  Code,  380,  art.  30,  prohibiting  the  rendi- 
tion of  a  judgment  on  garnishment  against 
the  surety  without  judgment  being  rendered 
against  the  principal  where  the  latter  re- 
sides in  the  State,  he  should  show  in  his 
answer  that  he  is  a  resident;  Thrasher  v. 
Buckingham,  40  M.  67. 

43a  Where  garnishee  has  been  sued  in 
another  Stute  :  Case  in  judgment,  A  debtor 
to  an  administrator  in  Louisiana,  and  who 
was  also  sued  in  that  li^tate,  was  summoned 
in  this  State  by  a  creditor  of  the  estute  as 
garnishee;  and  the  garnishing  creditor  as- 
sured the  garnishee  if  he  would  answer  show- 
ing an  indebtedness,  and  allow  judgment  to 
go  against  him,  the  judgment  should  never 
be  used  to  his  prejudice.  After  the  judg- 
ment, the  garnishing  creditor  procured  the 
written  agreement  of  the  administrator  in  Lou- 
isiana that  the  garnishee  might  pay  the  iudg. 
ment  here,  and  that  such  payment  should  be 
a  valid  discharge  pro  tantOy  of  the  judgment 
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the  administrator  had  against  the  garnishee 
in  Louisiana :  Held,  that  the  garnishee  was 
bound  to  pay  the  judgment  against  him  here, 
as  the  written  agreement  above  stated  pre- 
vented such  payment  from  being  prejudicial 
to  him ;  McGtU  v.  Bone,  4  C.  446. 

I.  Delivery  of  chattel  by  parent  to  child... i 

II.  The  necessity  for  deliver^'  in  cases  of  gift. ».  9 

1.  Delivery  of  Chattel  by  Parent  to  (Md. 

1.  Delivery  of  chattel  I0  child  on  marriage 
or  afterwards.  The  delivery  of  personalty 
by  the  parent  to  the  child,  upon  or  after  mar- 
riage of  the  latter,  without  more,  is  a  gift, 
and  is  so  presumed  in  law ;  but  if  the  delivery 
be  expressly  as  a  loan,  it  will  have  that  effect ; 
Williams  v.  Mosely,  5  H.  520 ;  Falconer  v." 
Holland.  5  S.  &  M.  689;  Whitfield  v.  Whit- 
field. 40  M.  352;  Fatheree  v.  Fletcher,  2  G. 
265  :  Woods  v.  Sturdevant,  9  G.  68 ;  Keaton. 
v.  Miller,  9  G.  636.  ' 

2.  Presumption  of  gift  weakened  hy  im^oU 
vency  of  child.  And  in  a  case  where  the 
evidence  left  it  doubtful  whether  the  delivery 
was  in  virtue  of  a  loan  or  gift,  the  notorious 
insolvency  of  the  child,  and  the  fact  that  his 
creditors  for  many  years  did  not  seize  the 
chattel  so  delivered,  are  circumstances  to  be 
considered  in  favor  of  the  theory  of  a  loan ; 
miliams  V.  Mosely,  5  H.  520. 

3.  Same :  Policy  of  law  to  presume  the 
possessor  as  the  true  owner.  It  is  the  policy 
of  the  law  of  this  State  to  construe  all  posses- 
sion of  personal  property  to  be  under  the  owner- 
ship of  the  possessor ;  nnd  when  a  controversy 
arises  between  the  creditors  of  such  possessor, 
and  a  person  claiming  as  owner,  as  to  whether 
the  possession  is  under  a  loan  or  gift,  and  the 
evidence  is  conflicting,  and  there  is  no  posi- 
tive documentary  evidence  on  record  showing 
the  nature  of  the  title  and  possession,  the 
presumption  of  law  operates  in  full  force  to  re- 
gard the  possession  as  under  a  gift.  And  if 
the  verdict  be  in  favor  of  a  gift,  it  will  not  be 
disturbed,  unless  the  evidence  preponderate 
greatlv  the  other  way ;  Falconer  v.  Holland, 
6  S.  &  M.  689. 

4.  Circumstances  shovnnq  a  gift.  In  a 
controversy  between  the  legal  representatives 
of  the  mother,  and  the  creditors  of  the  son, 
about  the  ownership  of  slaves  delivered  by 
the  noother  to  the  son,  the  following  circum- 
stances were  held,  in  the  absence  of  positive 
proof  of  a  loan,  sufficient  to  uphold  the  ver- 
dict of  a  jury,  that  the  possession  of  the  son 
was  under  a  gift,  viz.  : — 

.  The  delivery,  in  this  State,  of  the 
slaves,  by  the  mother  to  the  son,  in  1837,  and 
the  removal  of  them  to  Tennessee,  where  the 
mother  and  son  resided,  and  the  son's  re- 
moval of  the  slaves  back  to  this  State  in 
1839,  where  he  kept  them  till  1841,  when 
they  were  levied  on  by  the  creditors  of  the 
son  ;  also  the  fact  that  he  paid  no  hire,  and 
there  was  no  agreement  or  limitation  as  to 
the  time  he  was  to  hold  them,  and  no  agree- 
ment to  redeliver  them. 


f.  The  silence  of  her  mother  in  her  will  as 
to  these  slaves,  her  other  slaves  being  all  dis- 
posed of  in  it. 

S.  A  direction  by  the  mother  to  the  son 
to  sell  a  part  of  the  slaves  so  delivered,  to  pay 
a  debt  of  the. son  on  which  she  was  surety. 

4,  The  failure  to  put  on  record  any  writing 
showing  the  nature  of  the  son's  title. 

5.  The  failure  to  produce  such  an  instru- 
ment, when  it  was  alleged  that  one  was  in  ex- 
istence; Falconer  v.  Holland.  5  S.  &  M.  68^. 

5.  Evidence  to  show  a  loan :  Assessors' 
rolls,  ^c.  The  fact  that  the  child  after  such 
delivery  did  not  assess  the  property  as  his 
own,  but  that  it  was  assessed  in  the  name  of 
the  parent,  is  competent  evidence  in  support 
of  tne  theory  of  a  loan.  And  the  assessors' 
rolls  may  be  introduced  to  show  how  the  as- 
sessment was  made;  but  it  is  not  competent 
to  show,  in  support  of  that  theory,  that  the 
land  on  which  the  child  lived  belonged  to  the 
parent,  nor  that  the  child  was  a  spendthrift 
and  drunkard  ;  Whitfield  v.  Whitfield,  40  M. 
352. 

6.  Same :  Declaration  of  donor  after  de- 
livery. Nor  is  it  competent  to  introduce  in 
evidence,  in  favor  of  the  donor,  his  declara- 
tions made  after  the  delivery,  to  the  effect 
that  he  made  a  loan  and  not  a  gift ;  lb. 

7.  A  gif^  presumed  thoughproperty  is  mort- 
gaged. When  a  grantor  lu  a  deed  in  trust 
given  to  secure  the  payment  of  a  debt,  after- 
wards gives  to  his  daughter  upon  her  mar- 
riage, a  part  of  the  personal  property  so  con- 
veyed in  the  trust  deed,  the  donor  will  have 
given  a  good  and  perfect  title,  subject  only 
to  the  superior  right  of  the  creditor,  not- 
withstanding there  may  be  a  stipulation  in 
the  deed  in  trust,  that  the  grantor  will  not 
part  with  the  possession  of  the  property  ex- 
cept to  the  trustee,  when  a  sale  shall  become 
necessary  ;  Keaton  v.  Miller,  9  G.  630. 

8.  Circumstances  tending  to  show  gifl  hy 
a  stepfather .  G.  married  the  widow  of  C, 
and  lived  with  her  during  her  life,  in  the  oc- 
cupancy and  enjoyment  of  C.'s  estate,  and 
continued  to  occupy  the  same  after  her  de- 
cease, till  the  time  of  his  death,  being  in  all 
about  twenty  years ;  and  he  preferred  no 
charge  against  the  estate  of  G.  during  all 
that  time,  for  the  support  and  maintenance 
of  C.'s  children  who  lived  with  him,  nor  for 
money  paid  out  on  account  of  the  estate. 
After  G.'s  death,  his  administrator  presented 
an  account  against  C.'s  estate,  for  the  sup- 
port and  maintenance  of  G.'s  children,  and 
for  money  paid  out  for  the  estate  :  Held,  that 
the  facts  raised  a  fair  presumption  that  G. 
never  intei:ded  to  make  such  charge,  and  the 
account  was  disallowed ;  Carter  v.  Probate 
Judge.  2  S.  &  M.  42. 

n.    The  Heoessity  for  a  Delivery  in  Case  of 
Gift. 

9  Gift  in  writing  not  under  seal.  A  gift 
of  personalty  in  writing,  but  not  under  seal, 
is  mvalid  without  delivery  of  the  chattel, 
though  the  writing  provided  for  the  retention 
of  possession  by  the  donor ;  and  this  is  so  as  to 
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the  undelivered  part,  though  there  has  been 
a  complete  delivery  of  a  part  of  the  property 
embraced  in  the  gift,  and  in  reference  to 
which  there  was  no  stipulation  as  to  the  pos- 
session ;  Thompson  v.  Thompson,  2  H.  737 ; 
^heatley  v.  Abbott,  3  G.  343  ;  Conner  v.  Hull, 
7  G.  424 ;   Young  v.  Power,  41  M.  197. 

10.  Gift  by  deed.  And  if  the  gift  be  by 
deed,  and  there  is  no  delivery,  a  subsequent 
donee  by  deed  of  the  same  property,  to  whom 
delivery  is  made,  will  take  in  preference  to 
the  grantee  in  the  prior  deed;  Marshall  v. 
Falgham  (decided  in  1835).  See  post,  12, 
14,  15,  16,  21, 

IL  Constructive  delivery  sujffhieyit.  l*he 
gift  of  a  chattel  is  incomplete  without  de- 
livery, or  some  act  equivalent  to  delivery  ;  if 
at  the  time  the  thing  given  be  susceptible  of 
transmission,  actual  delivery  is  not  necessary, 
and  it  may  be  constructive  or  symbolical: 
Perhaps,  the  delivery  of  a  deed,  or  having  it 
recorded,  mieht  be  regarded  as  a  circum- 
stance sufficient  to  amount  to  delivery,  or  to 
justify  the  presumption  that  a  delivery  had 
been  made  (citinjr  Thompsons,  Thompson  2 
H.  737;  May  shall  v.  Fulgham,  4  ib.  216); 
Carradine  v.  Collins,  7  S.  &  M.  428  (decided 
in  1846). 

12.  Same.  It  is  not  essential  to  the  validity  of 
a  gift  of  personalty  by  a  recorded  deed,  that 
there  should  bean  actual  delivery  of  the  prop- 
erty ;  it  is  sufficient  if  there  be  a  constructive 
delivery,  with  a  continued,  open  acknowledg- 
ment by  the  donor,  of  the  donees  right.  Hence, 
when  a  father  made  such  a  gift  of  several 
slaves  to  his  minor  child,  then  residing  with 
another,  and  delivered  a  portion  of  the  slaves 
under  the  deed,  which  however  returned  to 
the  possession  of  the  father  when  the  child 
returned  home  ;  and  thereafter  all  the  slaves 
remained  with  the  father  and  child,  aud  the 
father  and  all  the  family  from  the  date  of  the 
deed,  always  spoke  of.  and  recognized  the 
child's  title  as  v.ilid,  it  was  held  that  the  gift 
was  good  aud  effectual  in  law.  and  vested  a 
good  title  to  all  the  slaves  in  the  donee  ;  Ctp- 
page  v.  Bamett,  5  G.  621  (anno,  1857). 

13.  Same:  Declaration  of  donor.  The 
rule  is  well  settled  that  there  can  be  no  valid 
parol  gift  of  a  personal  chattel,  unless  there 
be  an  actual  delivery  of  possession  to  the 
donee,  or  an  absolute  parting  with  all  domin- 
ion and  ownership  over  it  by  the  donor,  for 
the  use  and  benent  of  the  donee ;  and  with- 
out this,  a  mere  intention  to  give,  however 
strongly  manifested,  will  not  divest  the 
donor's  title.  The  mere  declaration  of  the 
donor,  that  he  hai  made  a  gift,  unaccompan- 
ied by  acts  showing  a  delivery,  or  an  abso- 
lute parting  with  all  dominion  and  interest  in 
the  chattel,  are  insufficient  to  establish  a 
valid  gift,  and  especially  where  his  acts  are 
inconsistent  with  his  having  parted  with  the 
possession  and  the  control  over  it  (citing 
Carridene  v.  Collins,  supra,  11) ;  Wheatleyv, 
Abbott,  3  G.  343  [anno,  1856).  But,  when 
the  gift  is  by  deed  recorded,  an  acknowledg- 
ment in  it  that  a  delivery  has  been  made,  will 
estop  the  donor  to  deny  the  delivery ;  Neuf- 


ell  v.  NtweU,  5   G.  385  {anno,  1857).    Sec 
post,  19. 

14.  Gift  by  deed  without  del iv fry  of  pos- 
session :  Case  in  judgment.  A  deed  in  con- 
sideration of  love  and  affection,  and  one  dol- 
lar, granted  slaves  to  the  daughter-in-law  of 
the  donor,  but  "  upon  the  condition,  and  ^ith 
the  reservation,  that  the  slaves  were  to  re- 
main in  the  possession  and  under  the  control 
of  the  grantor,  during  her  natural  life."  'I'his 
deed  was  dated  in  1812,  and  recorded  in  Oct. 
1844,  two  days  after  the  donor's  death.  There 
was  no  proof  of  delivery ;  the  son  of  donor 
and  husband  of  donee,  resided  on  the  same 
plantation  with  donor  from  1839  till  the 
donor's  death.  The  decree  of  the  court  be- 
low, holding  the  gift  bad,  was  affirmed  by  a 
divided  court — Smith,  C.  J.,  for  affirmance; 
Handy,  J.,  for  reversal ;  Judge  Fisher  had 
resigned. 

Smith,  C.  J.,  held,  that  the  deed,  notwith- 
standing the  recital  of  the  consideration  of 
one  dollar,  was  voluntary,  and  that  a  gift  of  a 
personal  chattel  is  the  act  of  transferring  the 
right  and  possession  thereto,  whereby  the 
donor  renounces,  and  the  donee  acquires 
all  right  and  title  to  the  subject  of  the 
donation ;  and  that  it  was  essential  to  the 
validity  of  a  gift,  whether  m  de  by  parol  or 
deed,  that  it  be  accompanied  by  a  delivery  of 
possession,  and  if  the  possession  be  not  de- 
livered, it  was  not  a  gift,  but  a  contract, 
which  being  without  consideration  could  not 
be  en(orcea  (citing  2  Kent  Com.,  439,  Mar- 
shall v.  Fulgham,  ante.  10;  Thompson 
v.  Thompson,  ante,  9;  Carradine  v.  Co'* 
I  ins,  ante,  112;  Newell  v.  Newell,  aiUe, 
13);  that,  as  delivery  was  the  act  by  which 
the  donor  parted  with  and  the  donee  ucquired 
title  and  ownership  in  the  subject  of  the  do- 
nation, there  could  be  no  perfect  gift  without 
a  delivery  of  possession,  and  heuce,  that  a 
deed  of  gift  of  personal  chattels,  which  pur- 
ports to  convey  a  present  interest  in  them,  to 
take  effect  in  possession  in  futuro  when  the 
possession  is  not  altered,  is  mvaiid. 

Hand,  J.  held.  That  in  parol  gifts  of  chat- 
tels delivery  of  possession  is  essential  as  evi- 
dence of  the  donation  ;  but  when  the  gift  is  by 
deid  no  such  evidence  is  required,  as  the  deed 
itself  is  clear  and  certain  evidence  of  the  title 
conveyed  to  the  donee,  and  is  an  estojyjyeljjo 
the  donor  from  setting  up  any  title  or  interest 
inconsistent  with  his  own  solemn  act ;  and 
hence  a  valid  gift  of  a  chattel  may  be  made 
by  deed  without  delivery  of  possession  (citing 
Wall  V.  Wall,  1  G.  91);  Mc  Willie  v.  Van 
Vacter.  6  G.  428  (anno,  1858).     See  post,  22. 

15.  Statute  of  frauds  on  the  subject.  The 
statute  of  frauds  [B,  0.  p.  638.  i  20,  see  Pbaud- 
ULRNT  A ssioNMBNT,  sub-division  Statutes)  does 
not  affect  the  validity  of  a  gift  of  chattels  as 
between  the  donor  and  donee ;  it  was  in- 
tended to  protect  purchasers  and  creditors 
without  notice  of  fraudulent  sales  and  vol  no- 
tary gifts;  and  proceeds  on  the  assumption 
that  a  valid  gift,  as  between  the  parties,  had 
already  been  made,  but  declaring  such  gift 
void  as  to  the  creditors  of  and  purchasers 
from   the  donor,  unless  possession  of  the 
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chattel  shall  remain  with  the  donee,  or  the 
gift  be  evidenced  bv  deed  duly  recorded  ;  Per 
Smith,  C.  J.  But  Handy,  J.  held,  that  the 
validity  of  a  gift  of  chattels  by  deed,  without 
a  delivery  of  possession  is  clearly  recognized 
by  this  statute ;  76. 

16.  Gift:  When  use  reserved  by  donor, 
A  gift  in  writing  of  a  slave  to  a  trustee  **  to 
manage  and  control  the  same  "  for  the  use 
and  benefit  of  the  donor  during  his  life,  and 
afterwards  for  the  use  and  benefit  of  the 
donee  during  his  life,  is  valid  if  there  be  an 
actual  delivery  of  the  property  to  the  donee  ; 
and  an  immediate  re-delivery  of  property  to 
the  doonr  by  the  trustee  will  not  defeat  the 
gift,  for  the  trustee  has  no  power  to  defeat 
the  title  of  the  cestui  que  trust  by  such  act ; 
C(fnneT  v.  Hull  7  G.  424. 

17.  ^ame :  Case  in  judgment.  The  donor' 
made  an  instrument  m  \\riting,  not  under 
seal,  by  which  he  conveyed  a  slave  to  his 
graudcbild,  " saving mvself  the  use  and  bene-, 
fits  arising  from  such  properly  during  my 
natural  life,"  and  he  appointed  W.  "  my  trus- 
tee and  guardian  to  manage  and  control  the 
above  mentioned  property,  until  the  above- 
mentioned  grandchild  becomes  of  age  or 
marries."  At  the  lime  of  the  delivery  of  the 
instmment  to  the  trustee,  the  donor  called  up 
the  slave  and  pointed  him  out  to  the  trustee 
and  two  other  persons  present,  and  staled  he 
gave  the  slave  to  the  trustee,  for  the  purpose 
mentioned  in  the  writing,  and  called  on  those 
two  persons  to  witness  the  delivery  of  the 
instrument  and  of  the  slave,  and  told  the 
slave  to  obey  the  trustee,  'i'he  trustee  then 
went  out  into  the  yard,  where  the  slave  was, 
and  ordered  him  to  go  about  the  donor's 
business :  Htld,  that  the  giil  was  good  and 
Here  was  a  valid  delivery  of  the  slave ;  lb. 

18.  Parol  gift :  Delivery:  Case  in  judg- 
ment. A  fatUer,  owning  several  slaves,  cahed 
his  children  together  and  made  a  verbal  gilt 
to  each,  of  a  slave.  The  children,  who  were 
of  full  age,  took  their  slaves  away  ;  two  of 
them  were  minors  and  lived  with  their  lather, 
the  donor,  but  the  slaves  were  pointed  out  to 
them,  as  given  to  thim,  when  the  gifts  were 
made.  1'hese  slaves,  with  the  mmors,  re- 
maiued  with  the  donor  till  his  death,  the 
donor  exercising  control  over  and  managing 
tbero,  the  minors  having  no  prodate  guardian  : 
Held,  that  this  was  sufficient  to  uphold  a  ver- 
dict in  favor  of  the  gift  to  the  minors ;  that 
the  jury  were  authorized  to  infer,  in  the  ab- 
sence of  proof  to  the  contrary,  that  after 
this  gift,  the  possession  of  the  father,  was  in 
law,  the  possession  of  the  donees ;  Young  v. 
Young,  3  (J.  38. 

19.  Delivery  is  qu^tion  of  fact  for  the 
jury.  Whether  there  has  been  a  delivery 
under  a  gift,  is  a  question  of  fact  for  the  jury 
to  determine.  And  in  doing  so,  they  may 
take  into  consideration  the  repeated  declara- 
tions of  the  donor,  that  a  gift  has  been  made, 
the  situation  of  the  parties.— as  the  donee  be- 
ing a  minor  and  living  with  the  donor— the 
delivery  and  recording  of  a  deed  of  gift,  and 
all  the  other  circumstances  of  the  case ;  Car- 


radine  v.  Collins,  7  S.  <fe  M.  428.      See  ante, 
13. 

20.  Gift  of  debt  to  dtbtor.  There  can  be 
no  valid  gift  to  the  debtor  of  a  debt  resting 
in  parol  or  upon  account,  except  by  release  in 
writing  under  seal ;  it  is  otherwise  when  the 
debt  is  evidenced  by  note  or  bill ;  then  the 
delivery  of  the  note  or  bill,  with  intent  to 
give  the  debt,  is  good.  And  if  the  debt  be  by 
open  account,  and  the  debtor  make  and  ten- 
der his  note  to  the  creditor,  who  refuses  to 
receive  it,  saying  that  he  did  not  want  it  and 
would  not  call  on  defendant  for  payment  un- 
less he  should  need  it,  this  is  no  gift,  and 
there  is  no  delivery  of  the  note  to  the  debtor 
because  there  was  no  acceptance  of  it  by  the 
creditor;  Young  v.  Powell,  41  M.  197. 

21.  Delivery:  Conditional  sale:  Case  in 
judgment.  An  administrator  made  a  gift  of 
slaves,  (expressed  to  be  in  consideration  of 
love  and  affection),  to  the  minor  dis'tributees  of 
the  estate,  but  on  condition  that  the  gift  was 
not  to  vest,  unless  the  guardian  of  the  minors 
would  release  him  from  his  liability  to  the 
minors,  for  their  distributi  e  shares  in  the 
estate.  A  guardian  for  ib*^  tiistributees  was 
afterward  appointed,  and  he  refused  to  give 
the  release,  but  took  a  mortgage  on  the  slaves 
to  secure  their  distributive  shares;  there  wsis 
no  delivery  under  the  deed  of  gift:  Held, 
that  the  deed  was  a  conditional  safe,  and  that 
the  release  of  the  grantor  as  administrator 
was  a  condition  precedent  to  the  vesting  of 
title  in  the  grantees,  and  that  it  could  not  be 
treated  as  a  gift,  because  there  was  no  deliv- 
ery of  possession ;  (citing  Thompson  v. 
Thompson,  2  H.  737;  Marshall  v.  J^ulgham, 
4  iB.  216);  Lusk  v.  McSamer,  2  0.  n8 
(anno,  1852). 

22.  Deed  in  consideration  of  love  and 
''one  dollar,"  A  deed  which,  in  considera- 
tion "of  love  and  one  dollar,"  conveys  all 
the  grantor's  interest  in  a  deceased  person's 
estate,  is  sufficient  to  divest  the  grantor  of  all 
interest  in  the  estate,  real  and  personal,  with- 
out a  delivery  of  possession;  and  so,  if  the 
consideration  of  one  dollar  recited  in  it,  be 
shown  not  to  have  been  paid  (anno,  1859) ; 
Fairley  v.  Fairley,  9  G.  280,  S.  P.  in  S.  C, 
{an7io,  1857),  5  G.  lb:  where  it  was  also 
held,  that  if  the  deed  was  in  consideration  of 
love  alone,  the  gift  would  be  invalid  without 
delivery.    See  also  ante,  14,  15. 

§overiwii  of  ih^  ^fo/f 

1.  Suit  in  name  of.  A  suit  brought  in  the 
name  of  the  governor  of  the  State,  as  suc- 
cessor in  office  to  another  governor,  to  whom 
the  note  sued  on  is  made  payable,  is  pre- 
sumed, without  further  proof,  to  be  prose- 
cuted for  the  benefit  of  the  State ;  Parmilee 
v.  McNuU,  Gov.  4-c.,  1  S.  &  M.  179. 

2.  Power  to  pardon  for  contempt.  The 
Governor  of  the  Slate  has  power  to  pardon 
for  a  contempt  of  a  Circuit  Court,  and  to  re- 
lease the  offender  from  the  fine  and  imprison- 
ment imposed  on  him  for  the  contempt ;  Ex 
parte  Hickey,  4  S.  &  M.  751,  per  Thatcher, 
J.,  on  habeas  corpus,  , 
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See  Criminal  Law  ;  sub-division  EvideDce. 

§rmt. 

See  Dkrd,  passim.  Swamp  and  Ovbr- 
FLOWEO  Land,  L 

1.  Dedication.  A  deed  or  written  grant  is 
not  necessary  to  the  dedication  of  highways 
to  the  public  use;  Vick  v.  Mai/or  of  Vicks- 
burg,  1  E.  379. 

2.  There  muftt  be  a  grantee.  The  whole 
doctrine  of  grants  and  contracts  rests  upon 
the  idea,  that  there  must  be  parties  capable 
of  contracting ;  and  though  this  rule  has 
been  relaxed  in  reference  to  the  public  and 
its  claim  to  easements  in  laud,  yet  the  relax- 
ation cannot  go  to  the  extent,  that  there  can 
be  a  valid  grant  or  dedication  without  there 
being  some  other  party  beneficially  inter- 
ested in  it,  besides  the  grantor ;  lb. 

3.  The  interest  liable  to  be  granted :  Case 
in  judgment.  In  1785,  the  Legislature  of 
Georgia  passed  an  act  allowing  Wm.  Downs 
lo,00i)  acres  of  land,  to  be  located  on  the 
Tennessee  river,  in  consideration  of  his  ser- 
vices in  surveying  the  country  in  the  Tennes- 
see bend.  Before  the  location  was  made  this 
tract  of  country  was  ceded  to  the  United 
Btates,  and  Wm.  Downs  sold  his  interest  to 
his  son  Henry.  In  1824,  Congress  recog- 
nized the  claim  of  Wm.  Downs,  who  was 
then  dead,  and  authorized  his  heirs  to  enter 
in  any  land  office  of  the  United  States  located 
in  Alabama  or  Mississippi,  5,000  acres  of 
land.  Entries  were  made  in  the  name  of 
Henry  Downs,  but  the  patents  were  issued  to 
the  heirs  of  Wm.  Downs :  Held,  that  Wm. 
Downs,  under  the  act  of  the  Legislature  of 
Georgia,  possessed  such  an  interest  as  was 
the  subject  of  a  grant,  and  that  his  heirs,  to 
whom  the  patents  were  issued,  were  but 
trustees  for  Henry  Downs  ;  Downs  y .  Downey 
2  H.  915. 

4.  For  conditions  in  grants,  see  Condi- 
tions, 1,  2,  3,  4,  10,  11,  12,  13. 

I.  What  is  ai  guaranty  and  its  form x 

II.  The  consideration 7 

III.  Notice  of  acceptance  and  non-payment 15 

IV'.  Actions  on  guaranty,  pleadings,  &c 17 

V.  Miscellaneous » az 

I.  What  is  a  Gaaranty,  and  its  Form. 

1.  Endorsement  on  a  note :  Case  in  judg- 
ment. The  following  endorsement  on  a  prom- 
issory note,  viz.,  *'  1  do  assign  the  within  note 
to  J.  Ely,  for  value  received,  and  guaranty 
the  punctual  payment  of  the  same  at  matur- 
ity," is  not  a  simple  endorsement,  but  a  guar- 
anty. And  the  guarantor  is  not  entitled  to 
notice  of  the  non-payment  of  the  note,  as  in 
cases  of  an  endorser ;  Thrasher  v.  Ely,  2  S. 
&  M.  139.  And  so,  of  the  following  endorse- 
ment on  a  promissory  note,  "I  assign  the 
within  to  D.,  for  value  received,  and  bind  my- 
self to  pay  promptly  after  maturity,  if  not 
paid  by  the  drawers  at  maturity ;  Maker  v. 


Kelly,  41  M.  696.  And  so  of  the  followio?, 
"  I  assign  the  within  note  to  C.  &  II..  and 
endorse  prompt  payment  of  the  same;"  Ta- 
turn  V,  Bonner,  5  C.  760. 

2.  Other  insiavcts  of  form.  An  instrument 
in  the  following  words,  *'  W.  C.  I  will  guar- 
anty  the  payment  to  you  of  $652  in  treasury 
warrants,  to  be  paid  on  or  before  20lh  Au- 
gust, on  account  of  J.  W."  is  not  a  guaranty 
in  the  legal  sense  of  the  term,  but  an  original 
promise  to  pay  C.  the  amount  specified ;  and 
no  notice  of  its  acceptance  by  C.  or  of  its 
non-payment  by  J.  W.  is  necessary;  but  if 
conceded  to  be  a  guaranty,  still  notice  was 
unnecessary,  as  it  was  not  for  future  and 
contingent  advances,  but  for  a  sum  certain 
payable  at  a  specified  time;  Matthews  v. 
Chrisman,  12  S.  &  M.  595.  See  post,  15, 
et  seq. 

3.  Same :  Statement  of  consideration.  A 
guaranty,  written  at  the  bottom  of  an  account 
in  these  words,  **  I  will  guaranty  the  payment 
of  the  above,"  is  valid,  if  based  on  a  valid 
consideration,  which  need  not  be  specified  in 
the  guaranty.  Our  statute  of  frauds,  unlike 
the  statute  of  Charles  II.,  requiring  only  the 
promise  (not  the  agreement)  to  be  in  writing; 

Wren  v.  Pvarce.  4  S.  &  M.  91. 

4.  Same:  Another  form.  An  instrument 
in  these  words.  **  To  J.  W.  If  E.  should  buy 
a  jackass  from  you,  I  will  go  his  security  for 
that  amount  of  money,"  is  a  complete  guar- 
anty to  pay  the  debt  thus  contracted,  without 
any  further  act  being  done  by  the  guarantor 
in  the  way  of  going  K.'s  security;  WiUianis 
V.  Staton,  5  S.  &  M.  347 

5.  Guaranty  of  the  consideration  of  a 
note  transfered  by  executor,  An  executor,  iu 
payment  of  a  debt  against  his  testator,  made 
an  assignment  to  the  creditor  of  a  note,  in 
these  words:  "For  value  received,  I  assign 
the  within  note  to  L.  (the  creditor),  and  war- 
rant the  considerat'on  for  which  it  was  given; 
but  as  to  the  solvency  or  insolvency  of  the 
makers,  to  be  without  recourse  :'*  Held,  this 
was  a  guaranty  that  the  note  was  on  a  valid 
consideration,  and  bound  the  executor  indi- 
vidually ;  Robinson  v.  Lane,  14  S.  &  M.  161. 
See  post,  22  and  23. 

6.  Guaranty  for  acts  of  one  does  not  em- 
brace the  ads  of  him  and  another.  An  eiiguge- 
ment  to  guaranty  for  a  particular  person  re- 
lates to  the  acts  of  sucn  person  alone,  as  a 
single  individual,  and  does  not  extend  to  acts 
done  by  him  jointly  with  another;  hence,  when 
A.  guaranteed  to  B.  the  punctual  payment  of 
all  drafts  which  C.  might  draw  on  B.,  it  was 
held  that  the  guarantor  was  not  bound  to 
pay  a  draft  drawn  on  B.  by  C,  an<^  mother, 
jointly ;  Dick  v.  Crowder,  10  S.  &  M    71. 

See  postf  24. 

n.  The  Oonsideration. 

7.  Need  not  be  in  writing.  As  to  this,  see 
ante,  3. 

8.  CotemporaneovA  guaranty.  When  the 
guaranty  or  promise,  though  collateral  to  the 
principal  contract,  is  made  at  the  same  time 
with  it,  and  is  an  essential  ground  of  the 
credit  given  to  the  principal  debtor,  the  whole 
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is  one  entire  Iraneaction,  and  the  credit  given 
to  the  principal  debtor,  is  a  sufficient  con- 
sideration to  support  the  guaranty.  Thus,  if 
a  guaranty  be  written  at  the  bottom  of  an 
acconnt  for  goods  sold  to  the  principal,  the 
facts  that  the  goods  were  sold  and  delivered 
at  the  request  of  the  guarantor,  and  on  his 
promise  to  make  the  guaranty,  which  he  did 
immediately  on  the  sale  of  the  goods,  con- 
stitute a  good  consideration  for  the  guaranty  ; 
Wren  v.  Pearce,  4  S.  &  M.  91. 

9.  Guaranty  of  preexisting  debt,  A 
guaranty  of  a  debt  already  contracted,  is  not 
binding  unless  based  on  some  sufficient  con- 
sideration, be^des  the  mere  giving  of  the 
original  credit  to  the  principal  debtor;  Dick 
V,  Crowder,  10  S.  &  M.  71 ;  S.  P.,  Sta^idly  v. 
Miles  ^  Adams,  7  G.  434.  And  this  is  so, 
though  the  guaranty  be  dated  before  the 
original  credit  was  given;  the  true  date  of 
the  guaranty  may  be  shown  by  proof;  Crow- 
der  V.  Dick,  2  C.  39. 

10.  Same:  Where  credit  given  at  request 
of  guarantor.  But  when  the  guaranty,  though 
executed  after  the  debt  was  created,  is  con- 
nected with,  and  an  inducement  to,  the  origi- 
nal credit,  or  the  result  of  a  previous  verbal 
promise  by  the  guarantor,  upon  the  faith  of 
which  the  credit  was  obtained  by  the  princi- 
pal debtor,  it  requires  no  new  or  independent 
consideration  to  naake  it  valid ;  but  it  is  con- 
sidered as  a  part  of  the  original  transaction, 
and  constitutes  the  consideration  on  which 
the  credit  was  given ;  Standley  v.  Miles  §' 
Adams,  7  G.  434. 

See  Consideration,  3  to  18. 

11.  Same:  Case  in  judgment.  The  defen- 
dant gave  a  verbal  authority  to  C.  &  S.  to 
promise  for  him  that  he  would  guaranty  any 
debt  they  might  contract  in  New  Orleans. 
C.  &  S.  informed  the  plaintiflf  of  this,  and 
promised  them  that  they  would  procure  the 

fuaranty  of  the  defendant  for  the  debt, 
'hereupon  and  in  consideration  of  the  prom- 
ise, the  plaintiff  extended  a  credit  to  C.  &  S. 
to  the  amount  of  $3,6«»0.  Soon  afterwards 
the  plaintifiT  sent  the  following  instrument  to 
defendant  for  his  signature:  '*  Messrs.  M.  k 
A.,  New  Orleans.  Gentlemen :  1  hereby  agree 
to  guaranty  all  drafts  drawn  on  your  house 
bv  C  &  ?^.,  of  Sidon,  Miss."  This  instrument 
the  defendant  refused  to  sign,  but  executed 
the  following,  and  sent  the  same  to  plaintiffs  : 
**  Messrs.  M.  &  A.,  New  Orleans,  Your  form  of 
a  letter  of  credit,  that  you  wished  me  to  give 
Messrs.  0.  &  S.,  of  Sidon,  is  before  me.  I  am  not 
disposed  to  give  my  name  only  for  a  specified 
amount,  say  for  three  thousand  dollars.  The 
above  amount  1  will  underwrite  for  the  house 
of  C.  &  S.  at  Sidon."  Held,  Ist,  that  the 
promise  made  by  defendant  through  C.  &  S., 
was  a  sufficient  consideration  to  support  the 
guaranty  afterwards  executed;  2d,  that  in 
construing  the  guaranty,  reference  might  be 
bad  to  the  form  of  a  leltec  of  credit  sent  by 
plaintiff  to  defendant,  for  his  signature,  and 
Ti'bich  form  was  referred  to  in  the  gnaranty 
actually  signed;  3d,  the  guaranty  was  exe- 
cuted to  secure  the  debt,  which  had  already 


been  created,  on  the  faith  that  the  defendant 
would  afterwards  execute  it ;  lb. 

12.  Disputed  liability  of  guarantor  for  the 
debt,  as  a  consideration.  Notwithstanding 
the  guaranty  is  lor  a  past  debt,  yet  if  the 
creditor  claim  that  the  guarantor  is  already 
liable  for  the  original  debt,  and  this  be  a 
mutter  of  dispute,  and  the  guarantor  execute 
his  note  for  the  original  debt,  thereby  ac- 
knowledging his  liability,  and  include  in  the 
same  note  his  individual  liability  to  the  credi- 
tor, and  afterwards,  at  his  request,  the  indi- 
vidual indebtedness  of  himself  and  of  his 
principal,  are  separated,  and  he  then  gives  a 
guaranty  for  the  debt  of  his  principal, 'the 
guaranty  will  be  binding.  The  settlement  of 
the  disputed  liabilitv,  and  the  taking  from 
him  his  guaranty,  which  is  a  secondary  lia- 
bility, in  the  place  of  his  note,  which  is  a 
primary  liability,  are  a  sufficient  considera- 
tion to  support  the  guaranty.  Hence,  if  un- 
der a  guaranty  of  drafts  drawn  by  A.,  credit 
be  given  also  to  a  draft  drawn  by  A.  and 
another  jointly,  and  the  guarantor  afterwards 
give  his  note  for  all  the  drafts  drawn  by  A. 
alone,  and  A.  jointly  with  another,  and  also  for 
his  own  indebtedness  to  the  creditor,  and 
after  this  he  pays  his  own  debt,  and  at  his 
request  the  note  is  surrendered,  and  he  then 
give  a  guaranty  for  the  debt  of  A.,  including 
in  it  the  amount  accruing  from  the  ioint  * 
drafts  of  A.  and  another,  he  will  be  liable  on 
the  last  eruaranty  tor  the  whole  amount; 
Dick  V.  Crowder,  10  S.  &  M.  71. 

13.  Same.  But  it  is  not  a  good  consideration 
for  the  guaranty  of  the  debt  of  another,  that 
said  debt  has  been,  by  the  creditor,  included 
without  authority,  in  a  blank  note  sent  to  the 
creditor  by  the  guarantor,  to  cover  his  own 
individual  indebtedness,  and  being  so  in- 
cluded in  the  note,  is  takert  out  of  it,  at  the 
request  of  the  guarantor.  The  creditor's  act 
in  including  the  debt  in  the  note  was  unau- 
thorized, and  created  no  liability  on  the 
maker,  and  his  taking  it  out  was  but  the  dis- 
charge of  a  plain  duty;  and  was  no  such 
benefit  to  the  guarantor,  or  injury  to  the 
creditor,  as  would  constitute  a  valid  consid- 
eration for  a  guaranty  to  pay  it ;  Crowder  v. 
Dick,  2  C.  39. 

14.  Same :  Case  in  judgment,  0.  guaran- 
teed to  plaintiffs  the  payment  of  all  debts 
which  R.  D.  might  draw  on  them,  and  R.  D. 
drew  on  plaintiffs  for  $5,000.  Afterwards  0. 
sent  his  two  blank  notes  to  plaintiffs,  one  to 
renew  his  individual  indebtedness  to  plaintiffs, 
and  the  other  to  renew  the  indebtedness  of 
R.  D.  The  plaintiffs  inserted  in  one  of  these 
notes  the  amount  due  by  0.  individually,  and 
the  amount  due  byR.  D.  alone,  and  also  a  debt 
due  by  R.  D.  and  J.  J.  jointly,  on  a  draft 
drawn  by  them  before  the  execution  of  the 
guaranty.  0.  afterwards  complained  of  this, 
and  at  his  request  the  amounts  due  by  R.  D. 
alone,  and  by  R.  D.  and  J.  J.  jointly,  were  de- 
ducted from  the  note,  and  V.  then  paid  the 
balance  of  the  note,  being  his  own  indebted- 
ness, and  took  it  up,  and  at  the  same  time 
executed  a  guaranty  for  the  payment  of  the. 
debt  dae  by  R  D.  alone,  and  R.  D.  and  J.  J. 
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jointly:  Held,  C.  was  liable  on  the  guaranty 
only  for  so  much  of  the  $5,000,  which  bad 
been  advanced  to  R.  D.  on  ihe  first  guaranty, 
as  then  remained  unpaid,  and  that  he  was 
not  liable  for  the  joint  debt  of  R.  1>.  and  J. 
J.,  there  being  no  consideration  for  the  guar- 
anty as  to  that ;  lb, 

m.  Notice  of  Acceptance  and  of  Non-payment. 

15.  Notice  of  acceptance.  Where  the  guar- 
anty  is  for  a  dfebt  yet  to  be  created,  and  for 
an  amount  not  ascertained,  the  guarantor  is 
entitled  to  have  notice  in  a  reasonable  time, 
of  the  acceptance  of  the  guaranty,  and  that 
credit  has  been  given  on  the  faith  of  it ;  Wtl- 
Hams  V.  Staton,  5  S.  &  M.  347  ;  Montgomery 
V.  Kellogg,  43  M.  486.  And  so.  if  the  guar- 
anty be  by  general  letter  of  credit  directed 
to  any  merchant  in  a  particular  city,  the 
guarantor  is  entitled  to  notice  of  its  accept- 
ance, and  of  credit  priven  on  it;  Hill  v.  Calvin^ 
4  H.  231 ;  S.  P.,  Thrasher  v.  Ely.  2  S.  &  M. 
139.  But  when  the  guaranty  is  absolute  and 
for  a  specified  amount,  notice  of  acceptance  is 
unnecessary ;  Thraaher  v.  Ely.  supra  ;  Mat- 
thews v.Chrisman,  12  S.  A  M.  595.  and  ante,  2. 

16.  Notice  of  nonpayment.  The  guarantor 
of  a  specified  amount,  or  of  a  promissory 
note — the  guaranty  being  absolute  and  not 
contingent — is  not  entitled  to  have  demand 
made  and  notice  of  non-payment  given,  in 
order  to  fix  his  liability;  llirasher  v.  Ely,  2 
S.  &  M.  139 ;  Baker  v.  Kelly,  41  M.  696. 

1 6a.  Same:  Casein  judgment,  M.  gave  to 
K.  &  S.  a  written  guaranty,  that  if  they 
would  credit  C.  for  **$400  worth  of  goods,  or 
less,  to  be  paid  out  of  the  first  proceeds  of 
(j.'s  crop,  he  (M.)  would  see  the  amount  was 
paid,  as  agreed  on  between  0.  and  K.  &  S." 
In  less  than  ten  days  afterwards  M.  asked  K. 
&  S.  if  goods  were  furnished  to  0.  on  the 
faith  of  this  paper,  and  he  was  answered  in 
the  affirmative.  About  the  time  cotton  pick- 
ing had  fairly  commenced,  M.  acknowledged 
that  he  bad  received  a  letter  from  K.  &  S. 
stating  ihat  C.'s  account  was  due  and  unpaid, 
and  asking  him  what  arrangements  he  would 
make  to  pay  it.  Demand  of  payment  on  C. 
was  made  soon  after  the  account  was  due, 
and  a  letter  written  to  M.  notifying  him  of 
non-payment;  Held,  that  a  verdict  against 
M.  for  the  amount  of  the  account  was  war- 
ranted by  these  facts;  Montgomery  v.  Kel- 
logg, 43  M.  486. 

16&.  Wliat  is  reasonable  notice.  The  same 
strictness  in  giving  notice  to  the  guarantor  is 
not  required,  as  in  cases  of  endorsers  of 
negotiable  instruments.  The  notice  must  be 
reasonable,  but  what  is  reasonable  notice  can 
be  fixed  by  no  definite  rule,  jjut  it  must  be 
determined  according  to  the  circumstances  of 
the  case.  The  test  is,  whether  the  guarantor 
received  notice  in  time  to  prevent  injury  re- 
sulting to  him  from  the  delay ;  lb. 

16c.  Form  of  notice.  No  particular  form 
of  notice  of  the  acceptance  of  the  guaranty 
or  its  non-payment  by  the  principal  is  recjuired. 
The  notice  may  be  inferred  from  the  circum- 
Btances;  lb. 


lY.    Actions  on   Gnaranty,  Pleadings,  fto. 

17.  Declaration :  Averment  of  notice. 
An  averment  of  notice  to  the  guarantor  *'of 
all  which  the  defendant  had  notice,"  inserted 
in  the  declaration  after  a  full  statement  of 
the  cause  of  action,  is  sufllcient ;  Williams 
V.  Staton,  5  S.  &  M.  347.  But  if  notice  of 
non-payment  be  averred,  when  it  is  unneces- 
sary, it  will  be  surplussage,  and  need  not  be 
proven  ;  Thrasher  v.  Ely.  2  S.  &  M.  139. 

18.  Same:  Averment  of  defatdt.  A  de- 
claration in  assumpsit  against  a  guarantor 
ought  to  assign  as  a  breach  of  the  contract, 
non-payment  by  the  guarantor,  as  well  as  by 
the  pnnc'pal  debtor ;  Williams  v.  Staton,  5 
S.  &  M.  347. 

20.  When  principal  need  not  be  sued.  If 
the  guaranty  be  for  the  payment  of  the 
debt  of  the  principal  debtor,  and  not  of  his 
solvency,  it  is  unnecessary  to  sue  the  princi- 
pal debtor  before  resorting  to  legal  proceed- 
ings on  the  guaranty ;  Wren  v.  Pearce,  4 
S.  &  M.  91. 

See  pott,  23,  24. 

Y.    Uiscellaneons. 

21.  Wlien  guaranty  considered  a  primary 
obligation.  Where  the  guaranty  is  thai  the 
debt  shall  be  paid  by  a  particular  day,  the 
guarantor's  obligation  is  not  considered  sec- 
ondary, but  primary  and  positive ;  Baker  v. 
Kelly,  41  M.  696. 

22.  Guaranty  of  consideration  of  as- 
signed note.  W  here  an  executor  guarantees 
the  consideration  of  a  note,  as  stated  in 
ante  5,  his  liability  is  not  at  all  dependent 
upon  the  amount  of  assets  in  his  hands  ;  but 
he  can  impeach  the  consideration  of  the 
guaranty  by  showing  that  the  debt  of  testa- 
tor, for  the  payment,  of  which  it  was  given, 
was  invalid.  And  in  such  a  case,  as  the 
guaranty  extends  only  to  the  consideration 
of  the  note  assigned,  if  there  be  no  legal  con- 
sideration of  the  assigned  note,  the  guarantor 
would  be  liable  for  the  full  amount  of  the 
note,  if  the  makers  were  solvent ;  but  if 
they  are  insolvent,  he  is  liable  only  for  such 
sum  as  might  have  been  reasonably  made 
out  of  the  makers  in  case  judgment  had  been 
obtained  against  them ;  Robinson  v.  Lane, 
14S.  AM.  161. 

23.  Same:  Action  on  proof.  And  in  such 
case,  if  suit  has  been  brought  on  the  note 
against  the  makers  by  the  assignee,  and  judg- 
ment rendered  for  the  makers,  it  is  compe- 
tent to  introduce  this  judgment  in  evidence 
in  an  action  on  the  guaranty,  if  it  be  shown 
that  the  guarantor  had  notice  of  the  suit  and 
permission  to  assist  in  prosecuting^  the 
claim  ;  and  it  is  also  competent  to  show  by 
parol — if  the  record  do  not  show  upon  what 
issue  the  verdict  was  rendered — that  the 
only  defence  the  makers  made  was  a  failure 
of  consideration.  A  bill  of  exceptions 
taken  on  the  trial  of  tlie  suit  on  the  uote  and 
made  a  part  of  the  record  of  that  judgment, 
would  not  be  competent,  as  tbe  wiinesses 
themselves  could  be  produced  and  examined. 
lb. 
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24.  Action  on:  Proof  of  breach.  Aeon- 
stable  pive  a  receipt  for  the  collection  of  a 
claim  which  was  placed  in  his  hands,  and  the 
party  taking  the  receipt  assigned  it,  with  this 
endorsement  on  it:  **1  trade  the  above  note 
to  D.  W.  for  value  received,  and  guaranty 
payment  of  the  same."  ^e/d,  that  this  was 
a  gaaranty,  and  that  the  guarantor's  liability 
conld  only  arise  upon  a  breach  of  the  guar- 
anty—non-payment by  the  constable ;  and 
that  this  fact  must  be  shown  affirmatively  by 
the  plaintiff ;  and  this,  though  the  breach 
conld  only  be  shown  by  proving  a  negative. 
Craig  v.  Phipps,  I  0.  24<). 

25.  Character  of  guarantors  liability. 
On  the  acceptance  of  the  guaranty,  and  no- 
tice of  default  the  guarantor's  liability  be- 
comes fixed  and  absolute,  and  is  an  original 
liability  ;  and  hence  the  failure  of  the  credi- 
tor to  sue  the  principal  according  to  notice 
given  under  the  statute,  does  not  discharge 
the  guarantor ;  Montgomery  v.  Kellogg,  43 
M.486.     See  Principal  and  Sukbty,  27,  28. 

§ttHrdim  nd  lihm. 

See  Infant. 
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I.  Appointment  of  Guardian. 
1.  Who  may  be  Legal  Wards. 

1 .  Ward  must  be  an  orphan.  The  Probate 
Court  has  no  jurisdiction  to  appoint  a  guar- 
dian for  a  minor  whose  father  is  living.  It 
can  only  appoint  guardians  for  orphans,  or 
fatherless  children;  Stewart  v.  Morrison,  9 
G.  417. 

But  this  is  changed  by  the  constitution 
of  18G^.  and  under  the  constitution  of  1870, 
the  Chancery  Court  has  jurisdiction  to  ap- 
point guardians  for  minors  who  are  not 
orphans. 


2.  Same,  And  an  appointment  of  a 
guardian  by  the  Probate  Court,  prior  to  1865, 
for  a  child  who  had  a  father  living,  was  void, 
and  all  subsequent  proceedings  were  void, 
including  the  bond ;  Stewart  v.  Morrison, 
supra:  Earle  v.  Crum,  42  M.  165.  But  the 
guardian  so  illegally  appointed,  is,  neverthe- 
less, liable  in  chancery,  for  the  property  of 
the  ward  which  has  come  into  his  hands  f 
Earle  v.  Crum,  supra. 

2.  Who  entitled  to  Goarlianship. 

3.  Next  of  kin.  Where  no  testamentary 
guardian  has  been  appointed  by  the  father,  on 
his  death,  the  mother  has  the  legal  right  lo 
the  guardianship  of  the  children  under  four- 
teen years  of  age,  and  after  her,  the  next 
of  kin  to  the  children ;  which  right  of  the 
nearest  of  kin,  the  Probate  Court  is  bound  to 
recognize,  if  there  be  no  objections  to  his 
qualifications  and  competency.  And  if  the 
Probate  Court,  in  the  exercise  of  its  discre- 
tion as  to  the  appointment  of  a  gnardian, 
reject  the  next  of  kin.  who  is  suitable,  in 
favor  of  a  stranger,  the  High  Court  will 
reverse  the  action ;  Spaun  v.  Collins,  10  S.  <t 
M.  624. 

4.  Same.  Under  the  statute  (H.  C.  504, 
J  25),  which  directs  that  the  Probate  Court  in 
selecting  a  guardian,  shall  give  the  preference 
in  all  cases  to  the  natural  guardian  or  next 
of  kin,  if  any  such  apply  and  tender  the 
proper  security,  unless  such  applicant  be 
manifestly  unsuitable,  the  court  nas  a  great 
latitude  in  deciding  upon  the  qualifications 
of  an  applicant ;  but  the  discretion  is  not  arbi- 
trary, and  uncontrollable ;  and  if  the  claims  of 
the  next  of  kin,  who  is  qualified,  be  rejected  in 
favor  of  a  stranger,  it  will  be  error;  Allen  v. 
Peete,  3  C.  29 ;  8.  P.,  Farrer  v.  Clark.  7  C. 
195.  And  if  the  preponderance  of  the  proof 
be  in  favor  of  the  fitness  of  the  natural 
guardian  already  appointed,  he  should  not  be 
removed;  Whitney  v.  Whitney.  7  S. &  M.  740. 

6.  The  right  of  next  of  kin  is  personal, 
and  is  not  assignable.  The  right  of  the  next 
of  kin  is  personal,  and  is  a  mere  right  to  be 
appointed,  and  not  a  right  to  select  another, 
or  control  the  court  in  ils  appointment; 
Spaun  V.  Collins.  10  S.  &  M.  624 ;  Farrer  v. 
Clark,  7  C.  195 ;  Hamilton  v.  Moore,  3  G.  205. 
If  the  next  of  kin  waive  the  right,  then  his 
recommendation  of  another  is  not  binding  on 
the  court ;  the  next  in  degree  of  kindred  to 
the  one  making  the  waiver  will  be  entitled ; 
Spaun 7,  Collins,  f^upra.  And  if  the  mother 
marry,  the  right  does  not  ifo  to  her  husband ; 
bht  she  though  a  married  woman,  by  her  hus- 
band's consent,  may  be  appointed  ;  Farrer  v. 
aark,  7  C.  195. 

7.  Unfitness  of  next  of  kin:  Ca^e  iniudg- 
ment.  The  court  decreed  the  guardianship  to 
a  stranger,  in  preference  to  the  next  of  kin, 
upon  proof  that  the  appointee  was  a  man  of 
family,  and  had  a  residence;  and  that  the 
next  of  kin  was  unmarried,  and  was  of  good 
habits  and  morals:  Heldj  error;  Allen  v. 
Peete,  3  C.  29. 

8.  Right  of  orphan  to  select  guardian. 
Where  no  testamentary  or  other  guardiac 
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has  been  appointed  by  the  father  of  an 
orphan,  the  latter  on  his  arrival  at  the  age  of 
fourteen  years,  may  select  his  guardian, 
although  the  Probate  Court  had  previously 
appointed  a  guardian  for  him ;  Sessions  v. 
Kell,  1  G.  458. 

8a.  In  what  court  appointed.  The  Probate 
Court  of  the  county  m  which  the  minor  re- 
sides, has  the  jurisdiction  to  appoint  a  guar- 
dian for  him ;  Herring  v.  Goodson^  43  M. 
392. 

8.  Void  Appointment  pf  Gnardian. 

9.  Appointment  when  the  office  is  filled. 
When  the  power  given  to  appoint  to  an  office 
has  been  exercised,  any  subsequent  appoint- 
ment will  be  void,  unless  the  incumbent  has 
been  legally  removed,  and  the  office  made 
vacant;  and  this  rule  applies  to  the  ap- 
pointment of  administrators  and  guardians  ; 
Thomas  v.  Burrus,  1  C.  550. 

10.  Effect  of  void  appointment.  Where 
the  appointment  of  a  guardian  is  void  for 
any  cause,  a  bond  given  by  him  to  execute 
the  duties  of  the  office,  is  also  void.  The 
appointment  gave  him  no  power  or  rights,  and 
imposed  on  him  no  duties  or  responsibilities. 
And  the  bond  reciting  that  he  is  guardian, 
is  no  estoppel  to  him  to  deny  it.  The  bond 
being  void,  cannot  operate  as  an  estoppel ; 
Ih. ;  S.  P..  StewaH  v.  Morrison,  9  G.  417 ; 
Earle  v.  Crum,  42  M.  165.    See  aiUe^  2. 

II.  Accounts  of  Guardians. 
1.  Final  Aooonntt. 

11.  Made  witho^U  notice.  The  Probate 
Court  is  not  authorized  to  pass  the  final  ac- 
count of  a  guardian,  without  giving  notice  as 
required  by  the  statute ;  Moore  v.  Cason,  1 
H.  53.  See  Exrcutor  and  Administrator, 
sub-division  Final  Accounts,  51,  et  seq, 

12.  Allowance  of,  must  he  entered  on  the 
minutes.  The  endorsement  by  the  probate 
judge  in  vacation,  on  a  final  account  of  a 
guardian  of  '*  examined  and  allowed,"  is  not 
valid  as  a  decree  on  final  settlement,  and  is  no 
evidence  that  the  balance  struck  is  correct ; 
Moore  v.  Cason,  1  H.  53.  The  decrees  and 
orders  of  the  Probate  Court  in  matters  of 
guardianship,  must  be  entered  on  the  minutes 
of  the  court,  including  an  order  to  exceed 
the  income  of  the  ward ;  Gilbert  v.  McEachen, 
9  G.  569  (citing  Burnet/  v.  Boi/ett,  1  H.  39  ; 
Dickson  Y.  Hoff  3  ib.  165;  Russell  v.  Mc- 
Dougally  3  8.  &  M.  234 ;  Steen  v.  Steen,  3  C. 
513).     See  Probate  Court.  181. 

12a.  Effect  of  on  guardian's  claim  against 
ward,  A  guardian,  who  had  made  a  final 
settlement,  brought  suit  against  the  ward  for 
board,  clothing,  &c.  It  appeared  that  on  the 
final  settlement  the  guardian  had  asked  credit 
for  the  claim,  and  that  it  was  rejected  on  the 
ground  that  there  was  no  previous  order 
allowing  the  guardian  to  make  the  expendi- 
ture :  Heldf  that  the  claim  was  barred  by  this 
•decision,  and  the  plaintifT  could  not  recover ; 
McKee  v.  Whitten,  3  C.  31. 

13.  Final  settlement  on  removal  of  guar- 
•dianship  to  another  county.    If  a  guardian 


make  a  final  settlement  with  the  view  of  remo 
ving  the  guardianship  to  another  county,  any 
cash  balances  found  against  him  on  that  set- 
tlement should  be  reported  to  the  court  to 
which  the  guardianship  is  removed.  But  the 
final  settlement  is  only  conclusive  and  fioal 
as  to  matters  embraced  in  it;  it  does  not 
prevent  the  ward  from  holding,  in  the  court 
to  which  the  transfer  is  made,  the  guardian 
liable  for  assets  received  before  the  final 
settlement  and  not  embraced  in  it;  Crump  v. 
Gerock.  40  M.  765. 

14.  Set  aside  for  fraud,  A  decree  allow- 
ing the  final  account  of  a  guardi>in,  made  on 
due  notice,  may  be  set  aside  for  fraud,  by  bill 
in  equity,  but  the  fraud  must  be  proven; 
Hooker  v.  Hooker,  2  G.  448. 

As  to  effect  of  final  account  as  to  guar- 
dians, see  Probatr  Court  187a,  190a.  Ex- 
ecutor AND  Administrator,  68. 

2.  Annual  Aooountt. 

15.  Duty  in  respect  to  annual  accounts. 
The  chancery  rule,  that  an  account  will  not 
be  decreed,  unless  there  be  an  apparent  in- 
debtednpss.  does  not  apply  to  cases  of  guar- 
dians called  to  account  in  the  Probate  Court, 
it  being  their  duty  by  statute,  to  render  ac- 
counts annually,  showing  the  condition  of  the 
estate ;  Whitney  v.  Whitney,  7  S.  &  M.  740. 
And  he  must  report  annually  a  faithful  ac- 
count of  all  his  actions  and  doings,  and  the 
increase  and  change  in  the  property  and 
as-ets.  and  obtain,  at  each  accounting,  the 
sanction  of  the  court  for  his  actions;  Adams 
V  Westbrook,  41  M.  385;  McFarlane  v. 
Handle,  41  M.  411.  And  the  accounting 
musi  be  specific  and  not  general ;  a  statement 
that  the  income  and  expenditure  are  about 
equal,  will  not  do;  Whitney  y.  Whitney,  7 
S.  &  M.  740.  And  if,  in  rendering  his  ac- 
count, he  fail  to  report  also  the  income,  be 
will  be  liable  for  interest  on  so  much  as  is 
unreported;  Reynolds  v.  Walker,  7  C.  250; 
S.  P.,  Roach  V.  Jdks,  40  M.  754.  And  a 
guardian  will  become  personally  responsible 
when  he  fails  to  make  such  report  as  will 
enable  the  court  and  the  parties  interested 
to  ascertain  and  identify  what  debts  and 
claims  belong  to  the  estate ;  also,  where  he 
chooses  to  charge  himself  individually  with 
money,  or  choses  in  a(5tion,  or  mingles  the. 
same  with  his  individual  assets,  or  manages 
it,  so  as  to  render  it  impossible  for  the  court 
to  distinguish  the  estate  in  his  hands  from  his 
own ;  McFarlane  v.  Randle,  41  M.  411. 

16.  They  are  prima  facie  correct  as  to 
ward  :  Conclusive  as  to  guardian.  The  par- 
tial or  annual  accounts  of  a  guardian,  made 
without  notice  to  the  ward,  are  prima  facte 
correct  as  against  the  ward,  but  subject  to  be 
impeached  by  him ;  Heard  v.  Daniel,  4C  451. 
But  they  are  concluhive  as  to  the  guardian  ; 
Johnson  v.  Miller,  4  G.  553 ;  S.  P.,  McJFar- 
lane  v.  Randle,  41  M.  411. 

17.  Same :  Correction  of  mistakes.  But 
the  rule  making  the  accounts  conclusive  as  to 

I  the  guardian,  is  not  applied  with  nndeviating 
strictness,  so  as  to  prevent  the  correction  of 
mistakes  appearing  on  the  face  of  the  record  ;^ 
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McFarlane  v.  Handle,  41  M.  41 1  f citinjr  John- 
son V.  Miller  4  G.  563 ;  Efflnger  v.  Richards, 
6  G.  540 ;  Crump  v.  Oerock,  40  M.  765). 
And  such  error  may  be  corrected  on  final  set- 
tlement, without  resort  to  a  bill  of  review ; 
Crump  y.  Gerock,  supra, 

18.  Same:  Conclusive  against  guardian 
08  to  kind  of  funds  mentioned  in  the  ac- 
counts. The  annual  accounts  of  a  guardian 
are  conclusive,  however,  as  to  the  kind  of  as- 
sets in  the  guardian's  hands,  whether  money  or 
choses  in  action,  or  depreciated  currency.  If 
the  accounts  show  so  much  money  in  his  hands, 
it  will  be  presumed  constitutional  currency, 
and  not  Confederate  notes  or  choses  in  action ; 
and  he  will  not  be  permitted  to  show  after- 
wards that  it  was  not  money ;  McFarlane  v. 
Randle,  41  M.  411  (citing  Bailey  v.  Dihonrth, 
10  S.  A  M.  404) ;  S.  P.,  Coffin  v.  Bramiitt,  42 
M.  194. 

See  Probatb  Court,  187,  190a.  Executor 
AND  Administrator.  6R. 

19,  Same:  Casein  judgment.    M.  was  ap- 
pointed guardian  in  lb55,  and  returned  to  the 
court  $1200  as  belonging  to  his  ward,  which, 
in  bis  inventory  he  stated  was  loaned  out  on 
good  security.     In  June,  1855,  he  made  his 
first  annual  account,  charging  himself  with 
this  sum  and  $3,400  more,  as  cash,  stating, 
after  deducting  credits,  a  *' balance  on  hand 
of  $3,668."  In  his  second  account  he  charged 
himself  with  the  **  amount  on  hand  "  as  shown 
by  former  settlement,  and  interest;  and  he 
continued  returning  similar  accounts  up  to 
1864,  charging  himself  with  interest,  except 
in  (he  accounts  of  1863  and  1864.    No  order 
was  made  to  loan  the  money,  nor  was  there 
anything  on  record  to  show  that  the  money 
was    ever    loand.      In    October,    1863,    the 
guardian   reported    he   bad  $700  in   money 
on   hand,    and    could   not    loan  it,  and   did 
not   desire   to  use   it,  and   asked  to  be   ex- 
cused from  interest,  and   that  owing  to  the 
disturbed  state  of  the  country  it  was  unsafe 
to   invest  it.    In  January,  1864,  the  court 
granted  the  prayer  of   the  petitioner.    In 
August,  1865,  the  guardian  presented  his  elev- 
enth annual  account,  in  which  he  stated  that 
the  balance  on  his  lai-t  settlement  was  for  Con- 
federate treasury  notes,  collected  from  vari- 
oua   parties  to  whom    loans  of  the   ward's 
money  had  been  made,   and   he  claimed  a 
credit  therefor,  as  for  so  much  lost  currency  : 
Held,  that  it  was  his  duty  to  have  reported 
the   collections   when  ma[de  in  Confederate 
States  treasury  notes,  as  made  in  that  way ; 
that  he  could  not,  after  retu»*ning,  from  1 855 
to  1865.  annnallv.  so  much  cash  in  his  hands ; 
nor,  after  Confederate  treasury   notes  had 
become  worthless,  show  that  in  the  meantime 
he  had,    contrary  to    his    returns,   invested 
the  whole  of  the  ward's  estate  in  a  deprecia- 
ted currency.    That  in  his  petition  in  Octo- 
ber, 1863.  there  was  an  admission  that  the 
balance  in  his  hands  was  money ;   and  it  is 
unaccountable,  on  any  other  hypothesis,  that 
he  aod  the  court  should  deem  it  proper  to 
keep  on  hands  the  funds  of  the  ward.  If  they 
were  in  Confederate  money,  it  was  constantly 
•od    rapidly  depreciating.    And  that  parol 


evidence  was  inadmissible  to  contradict  the 
record,  which  showed  that  the  balance  was 
due  in  money,  which  means  constitutional 
currency;  McFarlane  v.  Handle,  41  M.  411. 

20.  Same :  Another  instance.  And  the 
foregoing  principles  were  applied  so  as  to 
prevent  a  guardian  who  had  for  a  long  series 
of  years  returned  the  estate  of  his  ward  as 
cash,  and  charged  himself  with  interest  on 
cash  balances,  from  showing  by  parol  that 
the  balance  was  not  in  cash  due  by  him,  but 
that  he  had  loaned  the  money  to  others,  and 
the  balance  due  by  him  was  in  notes  oif  the 
borrowers ;  Adams  v.  Westhrooh  41  M.  385. 

8.  Principles  of  Oiiardian*t  Aocooxitability. 

21.  When  held  to  a  strict  accountability. 
The  oflBce  of  guardian  is  one  of  trust  and  con- 
fidence, the  duties  of  which  are  to  be  per- 
formed solely  with  an  eye  to  the  advancement 
of  the  ward's  interest.  A  guardian  having 
performed  his  trust  ought  to  be  liberally 
compensated.  If,  however,  it  shall  appear 
that  he  has  abused  the  confidence  reposed  in 
him  by  the  law,  and  has  looked  to  his  own 
private  gain  instead  of  the  true  interest  of  his 
ward,  he  is  entitled  to  no  special  favor,  and 
ought  to  be  held  to  a  strict  accountability 
according  to  the  most  strict  and  rigid  rule  of 
law  ;  Frdick  v.  Tamtr,  4  C.  393 ;  S.  P.,  Gully 
V.  Dunlap,  2  C.  410. 

22.  Liable  for  loss  when  they  deviate  from 
their  duty.  Guardians  and  other  trustees  so 
long  as  they  keep  themselves  within  the  line 
of  their  duty,  and  exercise  reasonable  care 
and  diligence,  cannot  be  made  responsible  for 
any  loss  or  depreciation  in  the  fund  intrusted 
to  them.  If,  however,  they  do  not  pursue  the 
strict  line  of  their  duty,  and  in  consequence 
thereof  a  loss  ensues,  they  will  be  held  liable 
for  the  loss.  Thus,  if  the  trustee  deposits  the 
trust  funds  in  his  own  name  in  a  bank,  ming- 
ling it  with  his  own  deposits,  and  the  bank 
fails,  he  is  liable,  and  so  if  he  invest  the  trust 
fund  in  his  own  name  in  stocks,  and  the  stocks 
become  worthless,  he  is  liable.  Hence,  where 
a  guardian  invested  the  money  of  his  ward  in 
Confederate  bonds,  without  authority  from 
the  Probate  Court,  and  took  the  bonds  in  his 
own  name,  he  will  be  responsible;  Coffiji  v. 
Brandett,  42  M.  194.    Seepoirf,  68,  et  seq. 

m.  Expenditures  of  Gaardian  for  Ward. 
1.  Exceeding  Income. 

24.  Cannot  exceed  income  without  previous 
order  of  court.  The  guardian  cannot,  without 
a  previous  order  of  the  court,  exceed  the  in- 
come of  the  ward  in  expenditures  for  him. 
The  amount  of  expenditure  by  a  guardian  is 
to  be  settled  by  the  court,  which  may,  if  it 
sees  proper,  allow  the  guardian  to  exceed  the 
income,  and  may  order  a  sale  of  property  to 
meet  the  excess  over  the  income  ;  but  there  is 
nothing  in  the  law  authorizing  the  guardian 
to  create  debts  for  the  ward,  and  make  ex- 
penditures at  his  discretion  ;  Moore  v.  Cason, 
1  H.  53 ;  S.  P.,  Scott  v.  Porter,  44  M.  364. 

25.  Same.  It  is  the  duty  of  the  guardian 
to  procure  from  the  Probate  Court  an  order 
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fixing  in  advance  the  amonnt  of  his  expen- 
ditures for  the  ward  ;  but  if  he  fail  to  do  so, 
the  Pr  ibate  Court  may,  nevertheless,  allow 
him  to  retain  out  of  the  income  of  his  ward 
the  amount  so  expended ;  but  he  cannot 
retain  .any  part  of  the  corpus  or  principal  of 
the  ward's  estate,  without  an  oraer  made  in 
advance  allowing  him  to  expend  principal  ; 
Aasf/'n  v.  Lamar,  1  C.  189 ;  S.  P.,  Brown  v. 
Mallins,  *2  0.  204.  A  subsequent  allowance 
iy  the  court  on  the  guardian's  annual  account, 
where  the  expenditures  are  for  maintenance 
and  education  of  the  ward,  is  not  sufficient ; 
Gilbert  v.  McE'ichen.  9  G.  469. 

26.  Same :  Modification  of  ride.  A  guar- 
dian has  no  right  to  exceed  the  ward's  income 
in  expenditures.  It  is  only  in  very  special 
case?*,  which  could  not  be  foreseen,  that  the 
court  ought,  under  any  circumstances,  to  allow 
such  expenditures  in  excess  of  income  made 
without  the  previous  order  of  the  court ; 
Frelick  v.  Turner,  4  C.  393. 

27.  Order  of  allowance  must  be  on  the  min- 
utes of  court.  And  such  an  order,  allowing 
tlie  guardian  to  exceed  the  income  of  his 
ward,  must  appear  on  the  minutes  of  the  court, 
and  cannot  be  established  by  a  written  memo- 
randum of  the  judge  made  on  the  inventory, 
or  other  paper  relating  to  the  guardianship, 
or  by  parol ;  Gilbert  v.  McEachen.  9  G.  469. 

27a.  Presumption  in  favor  of  the  order. 
But  when  expenditures  exceeding  the  income 
are  ajlowed  in  the  final  account  of  the  guar- 
dian, and  there  is  nothing  in  the  record  to 
show  the  contrary,  it  will  be  presumed  on 
appeal,  that  the  order  to  exceed  incomes  was 
regularly  made ;  Scott  v.  Porter,  44  M.  364. 

2.  Improyement  of  Ward's  Estate. 

28.  Power  to  improve  on  a  credit.  The 
Probate  Court  has  no  power  to  authorize  a 

fruardian  to  erect  a  building  on  the  land  of 
lis  ward  on  a  credit,  or  to  bind  the  land  for 
the  cost  of  the  improvement ;  and  where,  under 
an  order  authorizing  the  guardian  to  erect  a 
building  suitable  to  the  interest  of  the  ward 
out  of  h  s  funds,  the  guardian  erected  a  build- 
ing, which  after  exhausting  the  money  of  the 
ward,  left  a  balance  due  the  mechanic,  it  was 
held  that  the  mechanic  had  no  lien  for  the 
balance.  But  it  was  said  by  the  court,  that 
in  deciding  against  the  lieu,  they  made  no 
decision  as  to  the  mechanic's  right  against 
the  guardian,  nor  as  to  his  right  to  subject 
the  rents  of  the  ward's  land  to  his  debt,  to 
the  extent  that  the  rent  had  been  increased 
by  the  improvement ;  Payne  v.  S-one,  7  S.  & 
M.  367. 

8.  Pnrcliase  of  Property  for  Ward. 

29.  Sile  by  guardian  to  ward.  A  father, 
who  was  guardian  for  his  son,  used  the  son's 
money,  and  afterwards  being  embarrassed, 
conveyed  to  the  son  a  slave,  but  without 
authority  from  the  Probate  Court,  and  he  did 
not  return  an  inventory  of  the  slave  until 
afier  the  slave  was  levied  on  for  the  guar- 
dian's debt :  Held,  that  the  father  could  not 
make  an  investment  of  the  son's  means  with- 
out authority  from  the  Probate  Court,  and 


that  the  slave  was  liable  for  the  father's  debts 
Davis  V.  Harris,  13  S.  &  M.  9. 

30.  Purchase  without  order  of  court.  The 
guardian  has  no  power  to  buy  a  slave  for  his 
ward,  but  if  he  do  so,  and  the  ward  after 
coming  of  a?e  ratify  it,  the  guardian  will  bo 
entitled  to  a  credit  for  thi*  price  at  the  date  of 
the  purchase,  and  be  liable  for  hire  from  that 
time  ;  Brown  v.  MuJlins,  2  C.  204. 

31.  Same.  Without  an  order  of  the  Pro- 
bate Court,  the  guardian  has  no  power  to  in- 
vest the  ward's  money  in  land  or  other  prop- 
erty for  the  use  of  the  ward  but  if  be  do  so 
without  such  order,  the  ward  has  an  election 
when  he  arrives  at  majority,  whether  he  will 
take  the  property  or  the  money.  This  old 
rule  of  law  has  not  been  abolished  by  the 
statute  which  authorizes  the  Probate  Court 
to  grant  such  an  order  to  invest  the  ward's 
money.  That  statute  was  intended  merely  to 
give  the  guardian  the  power  to  make  snch  in- 
vestments with  the  sanction  of  the  court,  and 
thus  vest  the  title  to  ihe  property  purchased, 
legally  in  the  ward,  and  destroy  the  ward's 
right  of  election  when  the  property  was  pur- 
cha«ted  in  pursuance  of  such  order.  But  it 
was  not  intended  to  invalidate  purcba.ses,  made 
by  the  guardian  without  the  sanction  of  the 
court,  if  the  ward,  on  arrival  at  full  age.  should 
ratify  them.  Hence,  if  the  guardian  without 
an  order  of  court,  invest  the  ward's  money 
in  the  purchase  of  a  slave,  taking  the  title  in 
the  ward's  name,  the  slave  will  not  be  liable 
for  the  (Tuardian's  debts,  if  the  ward  elect  to 
take  the  slave.  The  case  of  D'tvis  v.  Harris. 
ante.  29,  declared  not  inconsistent  with  this : 
Gtdly  V.  Dunlap,  2  C.  410. 

IV.  Dealings  between  Guardian  and  Ward. 
1.  Private  Aooounting  between  them. 

32.  Is  looked  on  with  suspicion.  Courts 
look  upon  settlements  made  by  guardians 
with  their  wards  recently  come  of  full  age, 
with  distrust,  and  will  not  hold  them  valid, 
unlcvss  made  with  the  fullest  deliberation  on 
the  part  of  the  ward,  and  the  most  abundant 
good  faith  on  the  part  of  the  guardian ;  Sal- 
livan  V.  Blackwell,  6  C.  737.  See  Probate 
Court,  194. 

2.    Wills    in  favor   of  Oaardiani,  and  othar 
Contraets. 

3^.  Dealings  he^we^n  trustee  and  cestui  q tie 
trust  watched  with  jealousy.  The  law  watches, 
with  the  greatest  jealousy,  transactions  and 
dealings  between  guardian  and  ward,  attorney 
and  client,  and  other  persons  standio;^  to 
each  other  in  the  relation  of  anthority  od  the 
one  hand,  and  dependence  and  confidence 
on  the  other,  and  will  not  permit  them  to 
stand,  unless  the  circumstances  demonstrate 
the  fullest  deliberation  on  the  part  of  the 
ward,  client,  &c..  and  the  most  ahaodant  g^ood 
faith  on  the  part  of  the  guardian,  attornoy,  or 
other  trustee ;  Meek  j*  Tiiomton  v.  Perr^  <znd 
Wife,  7  G.  190. 

34.  Same :  Guardian  and  ward.  Id  trans- 
actions between  guardian  and  ward,  the  law, 
upon  a  principle  of  public  policy,  and  to  pro- 
tect the  ward  against  the  effects  of  over- 
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weening  confi<1ence  and  self-delusion,  and  the 
infirmities  of  a  hasty  and  precipitate  judg- 
ment, presumes  the  existence  of  undue  influ- 
ence on  the  part  of  the  guardian,  and  there- 
fore such  dealings  Are  prima  facte  void,  and 
will  be  so  held,  unless  the  guardian  show  by 
the  clearest  proof  that  he  dealt  with  the  ward 
exactly  like  a  stranger,  taking  no  advantage 
of  his  influence  over  him,  or  of  his  superior 
knowledge  in  relation  to  the  subject  matter 
of  the  transaction,  and  that  the  ward's  act 
was  the  result  of  his  own  volition,  and  upon 
the  fullest  deliberation ;  lb. 

3a.  Same:  Wills.  The  principles  of  law 
which  protect  the  interests  of  wards  in  trans- 
actions with  their  guardians,  extend  to  wills 
made  by  them  in  favor  of  their  guardians; 
and  hence,  a  testament  made  by  a  ward  in 
favor  of  his  guardian  will  be  held  void,  for 
want  of  capacity  in  the  testator,  unless  the 
legal  presumption  in  favor  of  undue  influence 
be  rebutted  ( Handy,  J.,  dissented) ;  Tb. 

T.  Bights  and  Powers  of  Onardiaji. 
1.  His  Parohase  of  the  Ward's  Property. 

36.  Trustee  has  no  power  to  hr.y  :  Sale  set 
aside.  Whenever  the  trustee  sj^Us  the  trust 
estate,  and  becomes  himself  the  purchaser, 
the  sale  may  be  set  aside  at  the  option  of  the 
cestui  qu^  trust,  as  a  matter  of  course,  and 
without  regard  to  the  fairness  or  unfairness 
of  the  sale.  The  trustee  will  not  be  permitted 
to  buy  the  trust  estate  in  anv  event.  And  in 
sc-tting  aside  the  sale,  if  made  under  a  decree, 
the  court  will  order  the  property  resold,  and 
if  it  should  not  bring  a  higher  price  on  the 
second  sale,  then  the  original  sale  will  be 
confirmed ;  or  the  court  may,  in  its  discretion, 
set  aside  the  sale  entirely,  if  necessary,  and 
order  the  purchase  money  to  be  refunded  to 
the  trustee.  And  these  rules  are  applicable 
to  purchases  made  by  a  guardian  of  his  ward's 
property;  Scott  v.  Freeland.  7  S.  &  M.  4"9; 
8.  P.,  Jones  v.  Smith,  4  G.  215.  for  which  see 
Trusts  and  Trustkbs  71,  72,  73. 

37.  Same  :  Cestui  que  trust's  waiver :  Af- 
firmance hy  delay.  But  in  such  a  case  the 
ce^ui  que  trust  must,  in  a  reasonable  time 
after  he  comes  to  a  knowledge  of  the  sale,  or 
if  he  be  a  minor,  then  in  a  reasonable  time 
after  his  disability  has  been  removed,  take 
steps  to  set  aside  the  sale,  or  else  his  assent 
to.  and  ratification  of,  the  purchase  will  be 
implied.  Whut  is  an  unreasonable  delay  in 
setting  aside  the  sale,  cannot  be  ace urately  laid 
down  ;  each  case  will  be  governed  by  its  own  cir- 
cumstances. But  in  this  case,  four  years'  delay 
was  held  to  be  unreasonable,  and  to  amount 
to  an  affirmance  of  the  sale.  One  of  the 
strong  circumstances  to  show  ratification,  is 
the  failure  to  take  immediate  steps  to  set 
aside  the  sale  on  the  ward's  coming  of  full 
age ;  lb.  ;  S  P.,  Jcnes  v.  Smith,  »upra. 

38.  Ratifica'ion  of  such  purchase  by 
chancery.  A  court  of  chancery  would  not 
give  its  sanction  to  a  purchase  of  the  realty 
of  his  ward,  made  by  a  guardian  under  a 
sale  by  the  guardian,  after  the  lapse  of  six 
years  from  the  sale,  when  it  did  not  appear 


that  he  haid  paid   the  ward    the  purchase 
money;  Hod  v.  Cours&ry,  4  0.  511. 

2.  Ouardian's  Power  to  Arbitrate,  Compromise, 
and  Bring  and  Defend  Suits. 

39.  Guardian  may  submit  to  an  award, 
A  guardian  may  submit  to  arbitration  the  in- 
terest of  his  ward  in  a  money  demand  ;  and 
such  submission  is  binding  on  the  guardian, 
and  therefore  on  the  other  party.  Whether 
the  infant  is  concluded  by  an  award,  not  de- 
cided; Goleman  ^.Turwr,  14  S.  &  M.  118; 
McComb  V.  Turner,  lb.  119. 

40.  Power  to  compromise.  An  agreement 
made  by  the  guardian  of  an  infant  by  which 
a  suit  in  equity  in  favor  of  the  infant,  was  com- 
pr  omised  on  beneficial  terms  to  him,  and  which 
was  adopted  by  the  chancellor  in  the  decree 
rendered  in  the  cause,  and  afterwards  ap- 
proved by  the  Court  of  Probates,  will  not  be 
set  aside  as  void  at  the  instance  of  the  infant, 
without  any  reason  being  alleged  therefor; 
Dunlap  V.  Petrie.  6  G.  590. 

41.  if  is  power  to  defend  suits  against 
ward.  Previous  to  the  Act  of  1846  (H.  C.  p. 
682,  $12),  a  general  guardian  was  not  a 
proper  person  to  represent  his  ward  in  any  . 
judicial  proceeding  against  the  ward,  either 
in  ihe  Probate  or  any  other  court;  notice  of 
such  suit  was  not  required  to  be  served  on 
him.  but  on  the  infant :  he  was.  therefore,  in- 
competent to  appear  in  the  Probate  Court, 
and  waive  notice  to  his  ward  of  a  final  settle- 
ment of  an  estate  in  which  the  ward  was  in- 
terested; and  a  decree  allowine  such  settle- 
ment on  such  waiver  is  void  ;  Wade  v.  Bride- 
W'U,  9  G   420. 

44.  Power  to  petition  for  distribution.  A 
petition  in  Probate  Court  for  distribution  of 
an  estate  in  which  the  ward  ia  interested,  may 
be  filed  either  in  the  name  of  the  guardian, 
or  in  the  name  of  the  ward ;  Keith  v.  Jolly, 
4C.  131. 

45.  May  employ  an  attorney.  A  guardian 
may  i^mploy  an  attorney  to  prosecute  or  de- 
fend suits  in  which  the  ward  is  interested, 
and  is  entitled  to  an  allowance  for  fees  paid 
to  such  attorney ;  Brown  v.  Mullins,  2  C. 
204. 

8.  Gnardian'8  Title. 

46.  Is  invested  with  legal  title  to  chosen  in 
aHinn  of  w<ird.  A  trustee  is  clothed  with 
the  legal  tiile.  whenever  it  is  necessary  to 
enable  him  to  execute  a  trust  created  by  law ; 
and  hence,  it  being  the  duty  of  a  guardian  to 
collect  all  debts  due  to  his  ward,  be  may 
maintain  an  action  in  his  ownbame  to  enforce 
the  collection  of  a  note  payable  to  his  prede- 
cessor *•  as  guardian  "  for  the  ward ;  Cock  v. 
Rucks,  .5  G.  10.1.    Sed  vide  post,  49. 

47.  Title  after  discharge  of  guardian. 
Prima  facie,  the  legal  title  to  a  bill  singie, 
payable  to  the  obligee  as  guardian  of  a  minor, 
remains  in  the  obligee,  notwithstanding  his 
final  discharge  as  guardian  ;  and  hence,  such 
discharge  is  no.  obstacle  to  his  maintaining . 
an  action  thereon,  unless  it  be  also  shown 
that  he  has  parted  with  his  title,  or  that  a^ 
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payment  to  him  would  be  no  discbarge   to 
the  obligor;  Chambless  v.  Vtck,  5  G.  109. 
See  KxKcuTOR  and  Administrator,  141a. 

4.  Title  to  Foreign  Assets. 

48.  Same,  A  guardian  has  no  power  over 
the  property  of  his  ward  beyond  the  jurisdic- 
tion in  which  he  received  his  appointment ; 
Grist  V.  Forehand.!  G.  69.    See  post.  81,  82. 

49.  Ouardian's  title  to  personalty :  Foreign 
assets,  The  reduction  into  his  possession  by 
an  administrator,  of  the  movable  property  of 
his  intestate,  in  the  jurisdiction  in  which  he 
received  his  appointment,  vests  in  him  the 
legal  title,  and  he  becomes  to  all  intents  and 
purposes  the  legal  owner  of  it,  though  only 
as  trustee  in  that  jurisdiction  ;  and  his  title 
and  ownership  thus  accrued  will  be  respected 
in  every  other  country.  But  the  rule  is  dif- 
ferent in  relation  to  a  guardian,  for  the  legal 
title  to  the  property  of  his  ward  does  not 
vest  in  him,  but  remains  in  the  ward,  and  he 
is  simply  an  agent  or  trustee  for  its  manage- 
ment ;  and  hence,  he  cannot  sue  for  the  re- 
covery of  his  ward's  movable  property  in 
another  jurisdiction,  although  he  may  have 
reduced  it  into  possession  in  the  jurisdiction 
in  which  he  received  his  appointment;  lb. 
Sed  vide  ante,  46. 

6.  Guardian's  Bight  to  Commissions. 

50.  By  what  principle  allowed.  When  the 
conduct  of  a  guardian  in  the  management  of 
the  ward's  estate  is  just  and  fair.  Ihe  allow- 
ance of  commissions  should  be  liberal ; 
Adamn  v.  Westhrooh  41  M.  385;  S.  P., 
Heard  v.  Daniel,  4  C.  451.  If.  however,  he  has 
abused  his  trust  and  has  looked  to  his  own 
private  gains,  instead  of  his  ward's  interest, 
he  is  entitled  to  no  favor ;  Heard  v.  Daniel, 
supra. 

61.  Premise  by  ward  to  pay  commissions. 
A  promise  by  a  ward  to  pay  his  guardian 
"  fair  commissions"  for  his  services,  is  a  mere 
promise  to  pay  what  may  be  allowed  by  the 
appropriate  tribunal  according  to  law ;  and 
hence,  when  there  was  such  a  promise  and 
there  was  no  final  settlement  between  the  guar- 
dian and  ward,  the  Probate  Court  can  alone 
determine  the  amount  of  commissions  to  be 
allowed ;  Ratlif  v.  Davis,  9  G.  107. 

VI.  Sales  by  OnardianB. 

52.  Sales  contrary  to  will.  A  sale  by  a 
guardian,  of  his  ward's  interest  in  land  which 
he  derived  under  a  will,  which  directed  that 
the  land  should  not  be  sold  until  the  testa- 
tor's youngest  child  became  of  age,  is  void,  if 
raide  before  that  time.  Such  a  provision 
binds  the  cruardian  as  well  as  the  executor ; 
Shipp  V.  Wheeless.  4  G.  646. 

53.  Remedy  of  purchaser  where  sale  is  ille- 
gal. A  purchaser  of  land  at  a  guardian's 
sale,  may  set  up  the  illegality  of  the  sale,  as 
a  defence  to  an  action  at  law  for  the  purchase 
money ;  and  if  he  fail  to  do  so  without  just 
cause,  he  cannot  afterward  come  into  equity 
for  relief  against  the  judgment.  And  if  he 
come  into  equity  for  a  rescission,  he  must  offer 


to  restore  the  possession  and  account  for  the 
rents  and  profits ;  lb.  And  the  purchaser  ot 
a  chattel,  at  an  illegal  sale  by  a  guardian, 
cannot  avoid  the  sale  at  law  with  on  t  an  offer 
to  return  the  chattel ;  Cocke  v.  Racks,  5  G. 
105.  But  if  the  sale  be  merely  erroneotis, 
the  purchaser  cannot  resist  payment  of  the 
purchase  money ;  the  decree  is  valid  till  re- 
versed ;  Storm  v.  Smith,  43  M.  497. 

See  Executor  and  Administrator,  339, 
340. 

54.  Authority  to  sell  ward's  land  by  private 
act  of  L^igislature.  The  Legislature  may,  by 
a  special  and  private  act,  authorize  the  land 
of  an  infant  to  be  sold  by  a  guardian,  there- 
after to  be  appointed ;  McComb  v.  Gilkey.  7 
0.  146.  And  such  power  may  also  be  granted 
to  a  foreiorn  guardian  ;  Boon  v.  Bowers.  I  G. 
246;  S.  P.,  as  to  administrators;  William- 
son V.  Williamson,  3  S.  &  M.  744. 

55.  Same:  Decree  of  Probate  Court.  Where 
such  authority  is  given  by  private  act.  upon 
terms  and  conditions  to  be  prescribed  by  the 
Probate  Court,  it  is  unnecessary  for  the  guar- 
dian to  give  notice  to  the  infant  of  his  appli- 
cation to  the  Probate  (^ourt  to  fix  the  terms 
and  conditions,  for  he  derives  his  power  to 
sell  from  the  private  statute,  and  not  from 
the  decree  of  the  court ;  76. 

56.  Same :  Where  election  as  to  the  layid 
to  be  sold  is  given  to  guardian.  And  if  such  a 
statute  gives  an  election  to  the  guardian,  as 
to  which  of  the  several  lots  of  the  infant  he 
shall  sell  under  the  power  therein  granted, 
such  election  should  be  allowed  to  continue 
under  the  order  of  the  Probate  Court  fixing 
the  terms  and  conditions  of  the  sale ;  P). 

57.  Same:  Private  sale.  And  if  both  the 
statute  and  the  order  of  the  Probate  Court 
fixing  the  terms  of  the  sale,  be  silent  as  to 
whether  the  sale  shall  be  public  or  private,  it 
is  in  the  discretion  of  the  guardian  which  he 
will  adopt ;  P). 

58.  Same:  Ca'ie  in  judgment.    And  where 
in  such  a  case,  the  court  prescribed  that  the 
sale  should  not  be  for  less  than  $8,000,  and 
the  guardian,  in  making  the  deed,  had  his 
wife,  who  had  a  dower  interest  in  the  land,  to 
join  in  the  doed,  and  the  deed  purported  to 
be  made  under   the    private    act,    and    to 
convey  all  the  interest  of  the  ward,  and  also 
of  the  grantors,  for  ♦S.OOO,  and   he  took  the 
purchaser's  notes  for  that  sum,  payable  to 
nimself  as  guardian,  it  was  held  proper  to 
submit  the  question  to  a  jury,  whether  the 
ward's  interest  had  been  sold  for  less  than 
$8,000,  and  the  jury,  finding  that  the  ward's 
interest   had   not   been   sold   for    less     than 
$8,000,  the  verdict  was  held  to  be  warranted 
by  the  above  facts — the  acts  of  the  parties 
showing  a  surrender  of  the  wife's  dower    for 
the  benefit  of  the  ward,  who  was  her   child. 
And  it  was  further  held,  that  the  fact   that 
two  years  afterwards,  the  guardian  claimed, 
in  his  inventory,  one-third  of  the  purchaise 
money  for  his  wife,  did  not  affect  the   sale, 
which  had  already  been  made  and  confirmed ; 
lb. 

ftSa.     When  sale  of  realty  reported.     A 
guardian's  sale  of  realty  should  be  reported 
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at  (he  term  of  the  court  next  sncceeding  the 
sale.  The  notice  of  sale  may  be  regarded  as 
notice  to  the  ward  to  attend  at  that  term, 
and  make  his  objections  to  the  sale.  A  cod- 
firmatioD  of  the  sale  on  a  report  made  after 
that  term,  is  made  without  notice  and  void ; 
Hod  V.  Courser y.  4  C.  511. 

See  Probate  Court,  55,  et  seq.  See  also 
post,  58&. 

586.  Statutes:  Sale  for  division  and  for 
interest  of  ward.  Art.  151,  p.  463  of  t.e  Rev. 
Code  of  1857,  provides  for  a  sale  of  the 
ward's  lands  when  it  is  for  the  interest  of  the 
ward  that  the  sale  shall  be  made.  It  rtquires 
the  petition  to  be  under  oath,  and  to  be  pre- 
sented at  least  one  month  before  a  decree 
can  be  made,  and  that  the  court  shall  appoint 
a  day  for  hearing  the  petition,  and  that  the 
co-heirs  of  the  ward,  and  at  least  three  of  the 
nearest  relatives  of  the  ward  in  the  State, 
shall  be  summoned. 

-Art  153,  p.  464  of  that  code,  provides  for 
a  sale  of  the  ward's  joint  and  undivided  inter- 
est in  land  which  has  descended  or  been  de- 
vised to  him  and  others  jointly,  when  the  land 
cannot  be  divided  conveniently;  that  the 
guardian  may  petition  the  court  in  which  let- 
ters of  guardianship  were  granted,  "  for  an 
order  to  sell  his  ward's  share  or  interest  in 
the  land,  and  the  court,  after  summoning  tJie 
co-heirs  or  co-devisees,  may  proceed  to  heur 
Bach  application,  and  if  it  should  deem  it 
proper,  may  make  a  decree  of  sale  of  the 
ward's  ir  terest,  as  in  other  applications  for 
the  sale  of  real  estate  by  guardians,  and  the 
sale  and  report  thereof  shall  be  made  in  like 
manner y  and  stibject  to  all  provisions  of  other 
tales  made  by  gaardtaiu  ;  or  the  court  may 
order  the  whole  of  such  real  estate  to  be  sold 
und  the  proceeds  to  be  divided  among  and  se- 
cured to  the  persons  entitled  thereto." 

68c.  Same:  Case  in  judgment,  A 
petition  (which  was  not  sworn  lo)  was  filed 
by  the  guardian  of  a  minor  who  was  a  co-dev- 
isee of  land,  for  a  sale  thereof,  in  which  it  was 
stated  that  the  land  devised  was  mostly  in  a 
plantation,  which  was  getting  out  of  order,  and 
coald  not  be  rented  and  kept  up  for  any  fair 
interest  on  its  value,  and  that  it  would  be 
greatly  to  the  ward's  interest  to  have  his  un- 
divided interest  therein  sold,  and  that  it  would 
bring  a  fair  price,  and  thai  owing  to  the  loca^ 
(ion  of  the  land,  it  cannot  be  divided  among 
the  oivners  without  great  loss  to  them,  and 
that  it  would  be  for  the  interest  of  all  the 
oivners,  including  the  ward,  that  the  land 
should  be  sold,  and  the  proceeds  divided : 
Held,  that  this  petition  was  a  proceeding 
under  art.  153,  and  not  under  art.  151  (nn/e, 
586),  and  that  the  validity  of  the  proceeding 
was  to  be  determined  by  art  153;  Hanks  v. 
Neal,  44  M.  212. 

58d.  Same.  This  petition  was  filed  on  the 
6th  of  September,  and  summons  was  issued 
for  the  co-heirs  alone,  (none  for  the  ward  nor 
the  three  nearest  relatives)  returnable  to  the 
succeeding  October  term,  and  was  served  on 
all  the  parties.  The  October  term  of  the 
coari  failed,  and  at  the  November  term  a  de- 


cree was  made  directing  a  sale  of  all  the  land 
and  a  division  of  the  proceeds. 

Held,  Ist.  That  by  the  failure  of  the  Octo- 
ber term  the  cause  was  continued  by  opera- 
tion of  law,  to  the  November  term,  und  a  de- 
cree could  then  be  made. 

2d.  That  it  sufficiently  appeared  from  the 
petition,  that  the  land  could  not  be  conveni- 
ently divided. 

3d.  That  by  art.  153,  the  petition  was  not 
required  to  be  verified  by  oath,  nor  a  day  ap- 
pointed by  the  court  for  the  hearing,  nor 
three  of  the  nearest  relatives  summoned,  as 
required  in  art.  lol,  and  that  portion  of  art. 
153  which  requires  a  conformity  to  other 
sales  by  guardians,  applies  alone  to  the  de- 
cree, sale,  and  report. 

4th.  That  art.  153  does  not  require  that  the 
ward  of  the  petitioning  guardian  shall  be 
summoned,  but  only  the  co-heirs  or  co-devi- 
sees; lb. 

58e.  Same :  Notice  of  the  sale.  The  notice 
given  by  the  commissioner  of  the  sale,  was 
not  in  accordance  with  the  decree,  but  the  sale 
was,  notwithstanding,  confirmed:  Held,  that 
the  sale  was  valid  ;  that  the  irregularity  of 
the  commissioner  in  making  the  sale  would 
not  affect  the  rights  of  a  bona  fide  purchaser, 
(citing  Miner  v.  Natchez,  4  8.  &  M.  6t»2 ; 
Bland  v.  Muncaster.  2  C  62) ;  lb. 

See  Executor  and  Administrator,  381, 
3.52,  352a.  Shkriff  and  Shkrikk's  Sale, 
95,  96. 

58/".  Same:  Report  of  sale.  The  report  of 
the  sale,  as  recorded,  the  original  being  lost, 
showed  a  discrepancy  in  the  quantity  and  num- 
bers of  the  land  sold,  by  omitting  apart,  as  com- 
pared with  the  decree  and  th  •  deed  to  the  pur- 
chaser, but  it  stated  that  the  commissioner,  be- 
ing appointed  by  the  court  to  sell  ihe  real  estate 
of  the  late  S.  J..  (\he  testator).  contHininif 
640  acres  (which  was  the  true  number),  did, 
after  giving  notice,  sell  said  land,  at  $9  per 
acre,  to  H.,  aniountingto  §.5.760.  The  order  of 
confirmation  stated  that  the  report  of  the 
coramiFsioner  appointed  to  sell  the  real  estate 
of  S.  J.,  described  in  the  decree,  was  exam- 
ined and  confirmed.  Held,  that  these  facts 
sufficiently  showed  that  the  640  acres  ordered 
in  the  decree  to  be  sold,  had  been  sold,  and 
that  the  discrepancy  in  the  report  was  a  cler- 
ical misprision,  and  the  sale  was  good ;  lb. 

iSee  Chancery,  111. 

Vn.  Guardian's  Liabilities  and  Duties. 

1.  Liability  for  Interest. 

58qf.  Liability  for  interest  on  balances  in  his 
hands.  The  statute  (H.  C.  i  133,  p.-506),  pro- 
vides  that,  **  Kvery  account  of  a  guardian 
shall  state  his  expenditures  *  *  not  exceed- 
ing the  income  of  the  ward,  unless  allowed  by 
the  court ;  and  for  no  balance  of  money  in 
his  hands  fh&W  he  be  charged  interest,  unless 
he  consent  to  take  the  same  at  interest ;  but 
the  court  may  direct  him  to  place  the  same 
at  interest,  taking  bond  to  the  orphan,  with 
security  to  be  approved  by  the  court."  Th« 
term  **  balance"  here  used  refers  to  the  whole 
balance  against  the  guardian,  iucluding  the. 
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money  returned  in  his  inventory  as  a  part  of 
the  corpus  of  the  estate,  as  well  as  the  bal- 
ance oiincome,  after  deducting  the  expendi- 
tures; and  the  guardian  is  not  liable  for 
interest  on  such  balance  mentioned  in  the 
statute,  unless  he  consent  to  take  it  at  interest, 
or  he  he  ordered  to  loan  it  (overrulinsr  Br'twn 
V.  Midlins,  2  C.  204  ;  and  confirming  ^Ms^m  v. 
Lamar,  I  C.  1B9 ;  and  Hendricks  v.  Huddle- 
ston,  5  S.  &  M.  422) ;  Reywdd^  v.  Walker,  7 
C.  250;  S.  P.,  Roach  v.  Jelk^.  40  M.  754; 
Grump  V.  Gerock,  40  M  7t)5  ;  Hendricks  v. 
Huddie^ton.  supra;  Coffin  v.  Brarnlilt,  42 
M.  194;  Johnson  v.  Millar,  4  O.  553. 

See  KxECUTOR  and  Administrator,  253,  et 
seq. 

59.  Same :  Lidhleifhe  use  it.  or  fails  to  make 
reports.  §-c.  But  where  he  has  used  the  money, 
or  loaned  it  out,  or  failed  to  render  his  annual 
accounts,  showing  the  condition  of  thf  wurd's 
estate,  and  thereby  prevented  a  profitable 
disposition  of  it  by  order  of  the  court,  he  is 
liable  for  interest.  And  so  if  in  rendering 
his  accounts  he  fail  to  report  all  the  income, 
he  will  be  liable  for  interest  on  the  unreported 
amount ;  Reynolds  v.  Walker,  supra  ;  Roach 
V.  Jelks,  40  M.  754;  S.  P  .  Johnson  v.MiUer, 
4  G.  553 ;  B'own  v.  MuUins,  2  0.  204. 

60.  Liability  for  inferest  where  he  hires 
ward's  slaves  If  a  guardian  by  permission 
of  the  court,  hire,  for  his  own  use.  the  slaves 
of  the  ward,  and  return  the  amount  of  the 
hire  as  c:ish  in  his  annual  accounts,  this  will 
not  make  him  liable  for  interest  on  the 
amount  so  reported;  but  the  rule  in  relation 
to  that  fund  will  be  exactly  like  the  rule  in 
relation  to  any  other  cash  balance  in  his 
hands;  Crump  v.  Gerock,  40  M.  7f».5. 

6 1 .  Same :  Agreement  to  pay  interest :  Case 
in  judgment.  And  it  is  not  sufficient  to 
prove  an  agreement  of  the  guardian  to  pay 
interest,  that  in  a  bill  in  chancery  against  an- 
other party,  the  guardian  staled  he  was  liable 

.  for  interest  on  the  fund  in  his  hands  belong- 
in?  to  the  ward  ;  this  was  but  a  statement  of 
his  opinion  on  a  matter  of  law,  and  not  the 
admission  of  a  fact ;  lb. 
See  KviDKNCR.  16.    Attornry  at  Law.  57. 

62.  Same:  Liability  on  unreported  bal- 
ance. If  a  guardian  make  a  final  settlement 
of  his  accounts  in  the  court  in  which  he  was 
appointed,  with  the  view  of  removing  the  guar- 
dianship to  another  county,  any  ca^h  balance 
against  him  on  that  settlem  'ut,  must  be  re- 
ported to  the  court  to  which  the  guardianship 
is  removed,  and  if  he  fail  to  do  so,  he  will  be 
liable  for  interest  on  the  amount;  lb. 

63.  Liable  for  interest  on  good  assets  lost  by 
his  n'igligence.  A  guardian  U  liable  for  inter- 
est on  good  securities  belonging  to  the  ward, 
and  lost  by  him  through  his  negligence ;  and 
he  is  also  liable  for  the  principal  of  the  se- 
curities so  lost;  lb. 

64.  Compound  interest.  When  a  guardian 
in  his  annual  accounts,  charges  himself  with 
compound  interest  on  bis  ward's  money  re- 
maining in  his  hands,  it  is  an  admission  that 
he  is  chargeable  with  interest,  and  that  he 
has  used  the  money  for  his  individnal  profit, 
and  if  do  sufficient  reason  appear  to  the  con- 


trary, he  should  not  be  relieved  of  the  charge 
so  made,  and  held  accountable  for  simple  in- 
terest only;  Johnson  v.  3ftller,  4  G.  553. 

65.  Liability  for  interest:  Damages.  A 
fifuardian  is  not  liable  for  interest  where  he 
has  not  used  the  ward's  money,  nor  where  he 
has  neglected  to  procure  an  order  to  loan  it, 
having  kept  it  separate  and  apart  from  his 
own  ;  but  he  may  be  liable,  when  the  ward's 
whole  property  is  money,  in  an  action  at  law 
on  his  bond,  for  damages  in  such  case,  for 
not  procuring  such  an  order  to  be  made,  so 
as  to  make  the  ward's  property  produce  an 
income;  Austin  v.  Lamar,  1  0.  189.  Std 
vide  ante,  58. 

66.  Same.  As  to  the  principal  of  the 
ward's  estate,  which  is  in  money,  the  guard- 
ian is  as  much  bound  to  loan  it  out  and  make 
it  produce  an  income,  as  he  is  bound  to  hire 
out  the  ward's  slaves,  or  cultivate  his  planta- 
tions. The  statute  (H.  C.  506,  {  133,  see  ante, 
58)  refers  to  a  balance  of  annual  income  after 
paying  ward's  expenses,  and  not  a  general 
balance  of  all  the  money,  principal  and  inter- 
est, in  his  hands;  Brown  v.  Midlin%,  2  C. 
204,  (overruled  by  Reynolds  v.  Walker,  7  0. 
250,  and  other  subsequent  cases.  See  ante, 
58). 

See  Executors  and  Administrators,  253, 
et  seq. 

2.  Onardian*8  Liability  for  Cotta. 

67.  When  so  liable.  When  a  guardian's 
accounts  have  become  complicated  and  con- 
fused by  his  own  fault,  he  should  be  taxed 
with  the  whole  costs  of  a  proceeding  insti- 
tuted to  a.^certain  the  true  balance  in  his 
hands ;  Frdick  v.  Turner,  4  C.  393. 

'8.  Guardian's  Liability  for  Losaea  firom  kit 
Nogligence. 

68.  Liable  for  loss  of  securilieB.  A  guar- 
dian is  liable  for  good  securities  belonging  to 
the  ward,  and  received  by  him  as  such,  and 
which  have  been  lost  by  his  negligence.  He 
is  also  chargeable  with  interest  on  the  secur- 
ity so  lost;  Crump  v.  Geroch,  40  M.  765. 
See  an^e,  21,  22. 

69.  Liable  for  investing  in  depreciated  cur- 
rency.  A  guardian  who  takes  at  interest  the 
par  funds  of  his  ward,  and  subsequently 
loans  the  same  to  others,  and  receives  pay- 
ment of  such  loans  in  a  currency  which,  at 
the  time,  was  greatly  depreciated,  and  was 
daily  diminishing  in  value;  or  loans  with  the 
right  to  the  borrower  to  pay  in  such  funds,  is 
liable  for  the  loss  thereby  occasioned.  But 
if  he  act  in  good  faith,  and  with  a  due  regard 
to  the  interest  of  the  ward,  and  receive,  in 
the  usual  course  of  business,  paper  money, 
the  circulating  medium  at  thf*  time,  which 
afterwards  depreciated  and  became  worth- 
less, he  will  not  be  chargeable  with  the  loss; 
Coffin  V.  Branditt,  42  M.  194. 

4.  Guardian's  Liability  for  Loaning,  or  XnTOSt- 
ing  and  Depoaiting  Monoy. 

70.  Liable  where  he  loans  money  tvtthout 
authority.  A  guardian  assuming  to  loan  out 
the  money  of  his  ward  in  his  hands,  without 
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•nthority  of  the  Probate '  Court,  takes  the 
risk,  and  in  the  event  of  loss  is  liable ;  Tb. 

71.  LiahUityfor  deposit  and  investment  in 
his  ovm  name,  A  guardian  (or  other  trustee), 
who  mingles  the  trust  funds  with  his  own, 
thereby  becomes  a  debtor  to  the  fund.  If  he 
deposit  the  same  in  bank  in  his  own  name, 
and  the  fund  is  lost  by  the  insolvency  of  the 
bank,  the  loss  falls  on  him.  And  so  if  he  in- 
vest trust  funds  in  stocks  in  his  o^n  name, 
and  the  stocks  become  worthless ;  lb.  See 
ante,  21,  22. 

Tin.     Guardian's     Bond,    and     Semedies 

Against  OuardianB. 

See  ExRCUTOR  akd  Administrator,  95,  as 
to  giving  of  new  bond. 

1.  Form  and  Conditions  of  the  Bond. 

72.  Condition  of  bond :  Breach.  Under  the 
statute  of  this  btate  (prior  to  1857),  there 
were  two  conditions  to  the  guardian's  bond — 
one  to  account  to  the  Probate  Court,  the 
other  "  to  deliver  up  the  ward's  prop*  rty, 
agreeable  to  the  order  of  the  court  or  (>  • 
directions  of  law,  and  in  all  respects  to  \  r- 
form  the  duties  of  guardian,  according  to 
law:'^  Uddi  that  it  was  a  breach  of  the  last 
condition  for  a  guardian  who  had  been  rs- 
moved  from  office,  to  refuse  to  deliver  up  the 
ward's  property  to  his  successor,  or  to  pay 
what  was  due  in  money,  without  any  previous 
order  of  the  Probate  Court  directing  a  deliv- 
ery and  payment,  or  fixing  the  amount  due ; 
and  that  a  suit  against  the  sureties  on  the 
bond  could  be  maintained  without  procuring 
such  previous  order;  Burrusy,  ThoTnaSt  13 
8.  A  M.  452.  Tiie  condition  of  the  bond 
under  the  Act  of  lb57.  Rev.  Code,  p.  460, 
art.  143,  is  substantially  the  same  as  the 
above. 

73.  Bond  void,  when  appointment  is  void. 
Where,  from  any  cause,  the  appoiulnjeiit  of  a 
guardian  is  void,  his  bond  is  also  void.  Such 
an  appointment  gives  no  rights  or  powers, 
nor  imposes  any  duties  or  responsibitiiies; 
Thomas  v.  Burrus,  1  C.  550.  See  atUe,  1», 
10. 

2.  Aotions  on  the  Bond. 

74.  Action  on,  without  previous  ordir  of 
Probate  Court.  As  to  tUis,  see  ante,  72 ; 
t^nd  post,  75. 

75.  Same.  It  is  questionable  whether  the 
rule,  requiring  %  previous  order  of  the  Pro- 
bate Court  beCal*e  suit  on  an  administrator's 
bond  even,  is  universal.  If  such  order  be 
necessary  in  case  of  a  guardian's  bond,  an 
order  io  these  words  would  be  sufficient, 
"That  the  bond  be  declared  forfeited,  and  be 
put  Id  suit;"  Burrus  v.  Thomas,  13  S.  &  M. 
459. 

76.  Action  on  the  bond:  Averment  of  ap- 
pointin<:nt  of  gua^  dian.  As  a  general  rule,  it 
IS  not  necessary,  in  declaring  on  a  specialty 
to  set  out  any  inducement  or  statement  of 
the  consideration  upon  which  the  contract  is 
foonded ;  but  the  declaration  usually  pro- 
ceeds at  once  to  the  statement  of  the  execu- 
tion and  legal  efifect  of  the  specialty.  Uepce, 


in  declaring  on  a  guardian's  bond,  it  is  not 
necessary  to  aver  that  the  principal  obligor 
had  been  appointed  guardian  by  ihe  proper 
court ;  Lvm  v.  i^pringer,  2  C.  479. 

77.  Same :  Statement  of  ward*s  inttrist 
and  the  breach.  And  in  such  declaration 
where  the  relator  is  still  a  minor,  if  it  be 
averred  that  the  suit  is  brought  **  at  the  rela- 
tion of  the  next  friend  and  guardian  of  E. 
F.,  a  minor;"  and  after  setting  out  breaches 
prejudicial  to  the  minor,  the  conclusion  be, 
**  By  means  whereof  the  said  ward  hath  sus- 
tained damage.  &c.,  by  reason  of  wh.ch  the 
said  writing  oblijiatory  becume  forfeited,  and 
thereby  an  action  hath  accrued,"  &c..  it  will 
be  sufincient  to  show  that  the  suit  is  brought 
for  the  bemfit  of  the  niiu(»r,  at  the  relation 
of  his  next  friend  and  guardian ;  lb. 

8.  Other  Bemediei. 

78.  Settlement  of  guardian's  account  only 
in  Probate  Court.  If  a  guardian,  after  the 
termination  of  bis  trust,  execute  a  mortgage 
to  his  ward  for  a  sum  certain,  as  a  security 
for  what  may  he  due  by  him  on  a  settlement 
of  his  account,  he  cannot,  in  a  suit  by  the 
ward  in  chaiKuy  to  enforce  ti.e  collection  of 
the  mortgage,  have  a  settlement  of  his  guar- 
dianship accounts,  so  as  to  use  as  a  set-off  to 
the  mortgage,  an  alleged  indebtedness  of  the 
ward  to  him  on  the  accounts;  but  he  must 
proceed  in  the  Probate  Court  to  have  a  set- 
tlement of  the  accounts  between  himself  and 
the  ward ;  Ra'liff  y.  Davis,  9  G.  107. 

79.  Suit  in  equity  against  one  who  is  both 
guardian  and  administrator.  An  adminis- 
trator was  also  guardian  of  several  of  the 
minor  distributees  of  the  estate,  having  exe- 
cuted separate  guardian  bonds  for  each : 
Held,  that  it  was  not  competent  for  the  heirs 
to  proceed  in  equity  against  him  in  both 
capacities  ;  Wren  v.  Gay  den.  1  H .  365. 

bO.  Remedy  against  foreign  guardian.  A 
foreign  guardian  removing  to  this  State  can- 
not be  compelled  to  account  in  the  Probate 
Court ;  the  remedy  against  him  is  in  chan- 
cery ;  Robertson  v.  Banks,  1  S.  &  M.  666. 
See  post.  83. 

8(a  Fi.  fa.  tn  Probate  Court  against 
guardian.  Under  the  Rev.  Code  of  1857,  the 
Probate  Court  is  authorized  to  award  an 
execution  against  a  guardian  for  any  balance 
found  due  his  ward  on  final  settlement; 
Scott  V.  Porter,  44  M.  364. 

See  Probate  Court,  152,  196a. 

IX.   Foreign  Guardians. 

81.  Rights  granted  to  them  here.  The  stat- 
ute (B.  ^  11.  340,  'i  18)  which  authorizes  a 
foreign  guardian,  whose  ward  has  property 
in  this  State,  to  apply  to  the  Probate  Court 
and  file  a  certified  copy  of  his  foreign  letters 
of  guardianship,  and  which  also  provides  that 
upon  such  application  and  filing,  the  guardian 
giving  bond  as  required,  the  court  shall 
grant  him  all  the  rights  exercised  by  other 
guardians,  confers  the  power  on  such  guar- 
dian, complying  with  the  statute,  to  pro- 
secute^iu  this  State,  an  action  to  assert  rights 
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of  his  ward,  which  accrued  in  the  State  in 
which  he  was  originally  appointed;  Hines  v. 
The  State  of  North  Carolina.  10  S.  &  M.  529. 

82.  How  foreign  guardian  may  sue  here. 
By  statute  (Act  of  18M,  ch.  2,  sec.  14,  p.  69). 
a  foreign  guardian  is  authorized  to  maintaiD 
suits  in  the  courts  of  this  State,  upon  his 
filing  in  the  Court  of  Probate  of  the  proper 
county,  a  certified  copy  of  his  letters  and  his 
official  bond,  and  upon  kis  entpring  into 
bond  here  to  account  to  the  court  from  which 
he  received  his  appointment,  for  all  moneys 
he  may  receive  in  this  State.  And  if  such 
foreign  guardian  has  commenced  a  suit  here, 
without  complying  with  this  statute,  he  may 
afterwards  perfect  his  right  by  complying 
with  the  statute  ;  Gnst  v.  Forehand,  T  G.  69. 
See  ante.  48,  49. 

83.  Remedy  against  foreign  guardians.  A 
foreign  guardian  removing  to  this  State,  can- 
not be  compelled  to  account  in  Probate 
Court;  the  remedy  against  him  is  in  chan- 
cery ;  Bdl  V.  Suddelh,  2  S.  &  M.  532.  See 
an'e,  bO. 

X.  Misoellaneons. 

84.  Guardian  of  lunatic  :  Inventory.  A 
guardian  of  a  Innaiic  must  return  in  his  in- 
ventory a  private  debt  due  by  him  to  his 
ward  before  his  appointment ;  Neill  v.  Neill, 
2  G.  36. 

di>.  Guardian's  inventory  evidence  against 
his  sureties.  An  inventory  returned  by  a  guar- 
dian showing  as>ets,  is  prima  facie,  but  not 
conclusive  evidence  for  the  ward,  in  a  suit 
against  the  guardian's  surety ;  State  v.  Stew- 
art, 7  G.  6  V2. 

See  KviDENCR.  7n6. 

86.  Revocati'jn  of  letters  of  guardianship. 
A  mere  stranger  cannot  move  m  the  Probate 
Court  for  the  revocation  of  the  letters  of  a 
guardian  ;  Moore  v.  Cason.  1  H.  53. 

87.  Contracts  in  name  of  guardian.  A 
promissory  note  signed  by  a  guardian  thus : 
'•A.,  guardian  for  13.,'*  is  the  individual  con- 
tract of  A.,  and  may  be  enforced  as  such ; 
Robertson  v.  Banks,  1  S.  &  M.  666. 

See  Executor  and  Administrator,  103, 
et  seq. 

88.  Surety's  right  to  he  released.  Under 
the  statutes  H.  C.  658  &  676,  the  surety  of  a 
guardian,  executor,  or  administrator,  when- 
ever he  feels  himself  in  danger  of  suffering  on 
that  account,  may  petition  the  court  for  a  re- 
lease or  counter  surety.  Whenever  such  peti- 
tion is  filed,  the  surety  is  entitled  to  have  the 
one  rehef  or  the  other,  and  the  court  cannot 
refuse  it  because  the  court  may  think  he  is 
in  no  danger,  nor  because  the  court  may 
think  he  is  already  fully  indemnified  by  a 
deed  in  trust;  Foster  v.  Bisland,  1  0.  296. 
But  under  the  Rev.  Code  of  1857.  p.  461.  art. 
145,  which  provides  that  '*  if  the  sureties  of 
any  guardian  should  apprehend*  danger,  and 
de:«ire  to  be  discharged,  they  may  petition  the 
court  for  that  purpose,  and  the  guardian  shall 
be  summoned  ;  and  if  on  the  hearing  the  court 
should  be  of  opinion  that  the  complaint  is 


well  founded,  the  guardian  shall  be  required  to 
give  new  8ecurities,"&c.,  the  rule  is  different 
This  statute  does  not  g\se  the  surety  a  right 
to  be  released  at  his  mere  whim  and  caprice, 
but  only  when  he  shall  show  that  he  is  in 
danger  of  suffering ;  Coleman  v.  Lamar,  40 
M.  775.  And  it  was  said  in  this  last  case, 
that  Foster  v.  Bisland,  decided  under  a 
similar  statute,  was  not  inconsistent  with  this, 
and  that  nothing  more  was  decided  in  that 
case  than  that  the  fact  of  a  deed  in  trust 
having  been  given  to  indemnify  the  surety, 
will  not  preclude  him  from  proceeding  to  be 
relieved. 

See  Executor  and  Administrator,  93 
to  95. 

89.  Marriage  of  ward.  Under  our  statute, 
a  minor  female  ward  is  entitled  upou  her 
marriage  to  receive  her  estate  ;  Wood  v. 
Henderson,  2  H.  893. 

9(L  DiUy  of  ward  to  submit  to  guardian. 
It  is  the  legal  duty  of  a  ward  to  remain  with 
his  guardian,  and  to  submit  himself  to  his 
control ;  and  hence,  if  he  escape  from  the 
guardian  and  live  wiih  another,  and  then  re- 
turn to  the  house  of  the  guardian  in  conside- 
ration of  the  promise  of  the  latter  that  he 
would  not  charge  the  ward  for  boarding  him, 
^the  promise  of  the  guardian  is  void  for  want 
of  consideration,  and  he  may,  nevertheless, 
rightfullv  charge  the  ward  for  boarding  with 
him  ;  Keith  v.  Miles,  10  G.  442. 

91.  Statute  of  limitatt  nsaqa'nst  claim  of 
guardian.  If  a  guardian,  by  mistake  in  law, 
return  his  own  property  as  the  property  of 
the  ward,  ami  so  treat  it  for  eight  years,  his 
right  to  correct  the  mistake  and  set  up  claim 
to  the  property,  will  be  barred  by  the  statute 
of  limitations ;  Magee  v.  Keegan,  6  G.  244. 

92.  Li  ability  on  remoi^al  of  guardianship 
to  another  county.  A  guardian  removing  to 
another  county  and  there  executing  a  new 
bond  according  to  the  statute  (H.  (.•.,  p.  667, 
J  3),  is  liable  on  that  bond  for  assets  received 
and  wasted  during  his  guardianship  in  the 
county  wherein  he  was  first  appointed;  State 
v.  Stewart,!  G.  6.52.    See  ante,  13. 

93.  Receiving  assets  in  another  Slate.  If  * 
guardian  appomted  in  this  State  receive 
money  due  his  ward  in  another  State,  neither 
he  nor  his  legal  representatives  can  object 
that  he  bad  no  authority  to  do  so,  in  a  pro- 
ceeding to  hold  him  liable  therefor ;  the 
question  of  the  authority  to  receive  in  sueh  a 
case,  can  only  be  raised  by  the  debtors  or 
persons  having  possession  of  the  assets  in 
the  foreign  State,  or  by  the  ward  himself; 
Martin  v.  Stevens,  1  G.  159. 

94.  Power  of  guardian  to  give  refunding 
boTid.  A  guardian  may  give  a  refunding  bond 
to  procure  the  distributive  share  of  his  ward. 
He  may  also  file  the  petition  for  distribution 
in  his  own  name ;  Gamma^e  v.  N'oble,  2  0. 
150. 

95.  As  to  service  of  process  on  infant  and 
guardian,  see  Infants,  5,  22. 

96.  As  to  right  of  guardian  to  possessiiM 
of  ward's  person,  see  Uabbas  Corpus,  10,  et 
seq.  Pabent  and  Child,  5,  6. 
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I.  Generally i 

II.  To  recover  slaves 6 

III.  By  guardian  for  possession  of  ward » lo 

I.  Generallj. 

1.  Is  a  writ  of  right.  The  writ  of  habeas 
corpus  is  a  writ  oi  nght  to  any  person  in  cus- 
tody wiio  will  make  an  affidavit  that  he  isille 
gaily  detained;    White's  Case,  1  S.  &  M.  149. 

2.  i^iave  asserting  freedom.  It  is  not  a 
proper  remedy,  however,  by  which  a  nejrro 
held  as  a  slave  may  assert  his  right  to  free- 
dom. He  must  pursue  the  remedy — petition 
toihe  Circuit  Court — prescribed  in  the  statute 
(H.  &  H.  p.  166,  J  48) ;  Thornton  v.  Demoss, 
5S.  A  M.  609;  Sam  v.  Fore,  12  8.  &  M. 
413. 

3.  Judge  of  High  Court  may  iss^ie  the  writ. 
Any  judfje  of  the  High  Court  of  Errors  and 
Appeals  has  full  jurisdiction  to  grant  and  try 
writs  of  habeas  corpus,  but  the  High  Court 
has  no  power,  as  a  court,  to  act,  except  on 
appeal  or  writ  of  error  ;  per  Judge  Thatcher 

•  iu  Exj^arte  Hickey,  A  S.  &  M.  751. 

4.  Discharge  of  prisoner  for  delay  in  prose- 
CfUiitg.  A  party  charged,  with  a  crime  is  not 
under  the  14ih  section  of  the  Habeas  Cori  us 
Act.  Poindexter*s  Code.  p.  224.  entitled  to  liis 
discharge,  when  he  has  been  in  custody  two 
tenns  without  being  indicted  or  presented,  if 
there  was  a  failure  to  hold  both  of  those 
terms.  'I'o  entitle  the  prisoner  to  a  discharge, 
the  State  must  be  in  default ;  Byru's  Case,  I 
H.  16H. 

5.  Where  prisoners  are  in  custody  for 
contempt.  A  person  convicted  and  impris- 
oned for  a  contempt,  in  a  case  where  the  court 
making  the  conviction  has  jurisdiction  to 
imprison  for  contempt,  cannot  be  discharged 
from  imprisonment  by  another  judge,  when 
brought  before  him  on  habeas  corpus.  The 
conviction,  by  the  court,  of  the  prisoner  for 
contempt,  is  final  and  conclusive,  and  cannot 
bfc  inquired  into  except  on  writ  of  error,  if 
(which  is  doubtful  I  a  writ  of  error  even  would 
he;  Ex  parte  Adams,  3  C.  883.  In  such  a 
case  a  writ  of  error  will  not  lie.  See  Con- 
tempts, 5,  6. 

II.  To  Becover  Slaves. 
6.  The  statute.:  The  writ:  When  there 
has  been  change  of  possession  :  Evidence,  The 
statute  authorizes,  a  writ  of  habeas  corpus  for 
the  recovery  of  the  possession  of  slaves  taken 
or  detained  hy  force,  stratagem,  or  fraud;  but 
it  only  authorizes  the  writ  to  be  issued  against 
the  party  in  possession  of  the  slave  at  the  time 
of  its  issuance.  A  bona  fide  change  of  pos- 
sessiou  before  the  writ  issues,  will  defeat  it 
as  ag^nst  the  dispossessor,  but  a  colorable 
chang^e  of  possession  will  not.  And  the  re- 
tarn  by  the  defendant  in  such  a  case,  show- 
ing that  he  is  not  in  possession  or  has  bona 
fide  parted  with  it,  is  to  be  taken  as  true,  un- 
less overturned  by  the  evidence.  And  the  ex 
parte  affidavit  taken  and  read  to  procure  the 
issuance  of  the  writ,  cannot  be  read  in  evi- 
dence    on  the  trial  j  Hardy  v.  Smithy  3  S.  & 


7.  The  statute  only  applies  for  taking  in 
this  State.  This  remedy  lor  the  recovery  of 
slaves,  ^ here  the  petitioner  has  been  deprived 
of  the  possession  of  slaves  by  force,  strata- 
gem, or  fraud,  applies  only  where  the  circum- 
stances of  taking  or  detention  occurred  in 
this  State.  It  does  not  extend  lo  a  case, 
arising  in  another  State,  where  the  slaves 
were  afterwards  brought  into  this  Stale ; 
Nations  v.  Alvis,  5  S.  &  M .  338. 

8.  The  remedy  lies  07dy  where  the  taking 
and  detention  is  by  force,  stratagem,  and 

fraud.  The  remedy  is  allowable  only  where 
the  slave  has  been  taken  from  the  owner  by 
•'force,  ftratagem,  or  fraud,  and  unlawfully 
detained  ;"  and  where  it  appears,  on  the  trial, 
the  slave  was  not  so  taken,  the  judge  has  no 
jnri^diction,  and  the  v\rit  must  be  dismis.^ed. 
Hence,  it  will  not  lie  against  a  sheriff  who 
took  the  slave  under  proper  process,  hut  re- 
fuses to  redeliver  him,  though  so  ordered  by 
the  court,  until  his  fees  are  paid ;  Steel  v. 
Shirley.  13  S.  &  M.  196.  But  the  refusal  of 
a  party  having  no  color  of  title  to  deliver  up 
a  slave  upon  the  demand  of  the  true  owner, 
is  such  a  fraud  as  to  entitle  the  owner  to  the 
renudv  ;  Scudder  v.  Seals,  W.  1.54. 

And  the  remedy  does  not  exist  where  the 
petition  for  it  shows  that  the  slave  "has 
gone  into  the  possession  of  the  defendant 
under  a  pretended  contract  of  hire;  that  no 
such  contract  was  ever  uiade  by  any  person 
having  a  ri^hi  to  make  it,  and  the  said  slave 
is  fraudulently  and  unlau fully  detained  by 
defendant ;"  Buckingham  v.  Levi,  1  C.  n90. 

9.  JDofS  not  lie  against  the  owner  in  any 
case.  The  possession  of  a  slave  by  the  true 
owner,  though  obtained  by  ft»rce  or  stratagem 
from  a  casual  and  wrongful  possessor,  will 
not  be  disturbed  on  habeas  corpus;  Coving^ 
ton  V.  Arrington,  3  G.  14^, 

in.  By  Onardian  for  FosfiesEion  of  Ward. 

10.  Where  the  writ  lies  for  a  guardian.  It 
seems  that  on  habeas  corpus,  by  the  guardian, 
to  recover  possession  of  his  ward,  the  court 
will  not  interfere,  unless  it  appear  that  the 
child  is  restrained  of  its  liberty;  Foster  v. 
Alston,  e  n,  40Q, 

11.  By  guardian  against  mother  of  the 
ward,  'rtie  court  will  not  disturb  the  mother  s 
possession  of  her  child,  at  the  instance  of 
the  testamentary  guardian,  if  it  appear  that 
the  interest  of  the  child  will  be  best  consulted 
by  allowing  it  lo  remain  with  the  mother. 
In  this  proceeding,  the  court  has  a  discretion 
which  it  will  not  exercise  against  the  right 
of  the  mother,  if  she  be  a  suitable  person  lo 
have  the  care  and  custody  of  the  child,  and 
it  prefer  to  remain  with  her ;  lb. 

See  Parent  and  Child,  5,  6. 

fa//  §hod. 

See  Descent  and  Distribution,  1L 
See  Evidence,  332  to  335. 
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See  Ancestor  and  Hrir. 

See  Dkscent  and  Distribution,  11  to  18. 

1.  Patent  to  heirs.  Heirs  to  whom  a  patent 
is  issued,  in  virtue  of  an  inchoate  donation 
by  the  government  to  the  ancestor,  take  by 
descent  and  not  by  purchase ;  Hackler  v.  Ca- 
bel.  W.  91. 

See  Dbscknt  "and  Distribution,  15. 

2.  Bastards  as  heirs.    See  Bastardy. 

3.  Half  blood  cw  heirs.  See  Dbscb.nt  and 
Distribution,  11. 

4.  Title  of  heir :  How  divested.  Upon  the 
death  of  an  intestate,  his  land  descends  to 
his  heirs,  and  their  title  cannot^be  divested, 
except  by  their  voluntary  act,  or  by  regular 
sale,  under  a  decree  of  a  court  of  competent 
jurisdiction;  Boot  v.  McFerrin,  8  G.  17. 

See  Probatb,  46a,  et  seq. 

5.  Heirs^  title  joint  and  several:  Statute 
of  limitations  I'he  interest  of  co-heirs  in  the 
realtv  of  their  ancestor,  is  joint  and  several ; 
and  hence,  in  a  joint  action  of'ejectment  by 
them,  for  its  recovery.  t!ip  statute  of  limita- 
tions will  be  applied  to  oa(  h  of  the  several 
plaintiffs,  in  the  same  inuhiier  as  if  he  had 
Buud  separately  for  his  share ;  Tb. 

§igh  §omt  of  grrar^  and  ^f!eHl§. 

See  Appeal,  Writ  of  Error,  Chancery, 
sub-divisions  Appeals,  Writ  of  Error,  Bills 
of  Exception. 

I.  Jurisdiction x 

II.  Appeals  and  writs  of  error. 

/.   General  and  miscfllaneons 14 

2.    The  bond ao 

J.  Summons  and  severance « 23 

4.  Second  writ  a/  error  and  appeal. 24 

III.  Assignments  of  error 27 

IV.  What  may  and  may  not  be  assigned  as  error. 

/.  Appellant  must  have  an  interest  in  th« 

error  assigned 31 

2.  Immaterial  errors  and  acts  not  prejudi- 
cial to  appellant 33 

J.  Matters  oj  discretion 41 

4.  Miscellaneous 44 

V.  Presumption  in  favor  of  action  of  court  below. 

/.  Action  0/  court  below  generally  presumed 

correct 49 

2.  Duty  0/  appellant  to  show  error 53 

3.  Presumption  when  the  record  is  defective.     55 
VI.  Waiver  of  errors,  and  omissions  to  complain. 

/.  Failure  to  complain  o/error  in  High  Court.     63 

2.  Failure  to  object  in  court  below 65 

VII.  New  points  not  raised  in  court  below. 

/.  Action  0/  this  court  on  neiv  points  gene- 
rally     68 

*.   This  court  has  np  jurisdiction  over  new 

points 80 

J.  Objections  to  evidence  not  raised  in  court 

below 8a 

VIII.  New  trials  granted  and  refu.sed  by  High  Court. 

/,    When  illegal  evidence  is  admitted 87 

2.   When  the  question  is  on  the  evidence  alon*.    90 
J.  hor  excluding  evidence 94 

4.  Where  all  the  evidence  must  be  set  out  in 

the  bill  0/  exceptions 94^ 

5.  The  exceptions  necessary 94^ 

6.  For  erroneous  charges  to  the  jury 95 

7.  Exceptions  to  granting  new  trials  and  the 

remedy 100 

8.  Two  new  trials,  and  the  granting  0/  a 

third 105 

9.  Miscellaneous  decisions  on  new  trials 109 

IX.  Bills  of  exceptions. 

(See  Bii.i^  OF  Exceptions.) 

/.   When  exceptions  should  be  taken 116 

2.  Mow  exceptions  should  be  taken 117 

3.  Necessity  0/  exceptions - 121 

4.  What  must  be  in  bill  0/  exception* ia8 

J.   What  may  be  certified  in  a  bill  0/  excep- 
tions   Z290 

6.  Miscellaneous 129^ 


X.  Judgment  of  this  court,  its  form,  nature   and 
requisites. 
/.  Judgment  on  reversal^  when  judgment 

here 130 

2,    When  remanded  on  reversal 135 

J.  Miscellaneous  decisions  on  j'udgments  in 

High  Court 139 

XI.  Re-argument  and  re-heaiing 249 

XII.  Practice. 

/.   Certiorari 153 

2.  Citation 157 

3.  Delaycases 160 

4.  Dismissals  and  motions  for i6i 

J-.   Causes  for  dismissals 163 

6,  Joinder  in  error 171 

7.  Revix'or  17a 

5.  Miscellaneous 174* 

XTII.  The  record 174 

XIV.  Miscellaneous. 

/.  0>sts 179 

2.  Construction  0/  opinions  0/  High   Court...  18a 

3.  Res  adjudicata 163 

4.  Stare  decisis 187 

J.  Supreme  Court  0/  United  States 193 

6.  Release  0/ errors 194 

7.  Terms  of  court 195 

8.  Execution  on  judgment  from  High  Court.  196 
g.  Correction  <if  jui^^ent  on 158 

I.  Jniisdiotioii. 

1.  Constitution.  Art.  4,  section  4,  of  the 
Constitution  of  1832,  provides  Ihat  '^The 
High  Court  shall  have  no  jurisdiction  but 
such  as  properly  belongs  to  a  court  of  errors 
and  appeals." 

*2.  Jurisdiction  regulated  by  law :  Has  not 
exclusive  appellate  jurisdiction.     The  con- 
stitution, in  creating  the  High  Court  of  Er- 
rors and  Appeals,  declared   it  should  have 
such  jurisdiction  as  properly  belongs  to  a 
court  of  errors  and  appeals;   but  it  did  not 
define  what  that  jurisdiction  was.   The  object 
of  the  constitution  was,  to  vest  in  the  court 
appellate  jurisdiction  only;  but  not  to  vest 
in  it  jurisdiction  in  all  cases  of  appeals,  or  a 
revising  power  in  all  cases.    In  what  cases 
writs  of  error  and  appeals  would  be  allowed, 
was  left  to  be  determined  by  the  Legislature ; 
and  also  in  what  courts  these  appeals  from, 
and  writs  of  error  to,  inferior  courts  should 
be  tried.     Htnce,  art.  33,  p.  419,  of  the  Rev. 
Code,  which  provides  for  appeals  from  the 
judgments   of   the  Hoard  of    Police  to   the 
Circuit   Court,  and  that  the  judgment  of  the 
Circuit  Court  should   be  final,   is  constitu- 
tional ;  and  no  writ  of  error  or  appeal,  lie.8  to 
revise    that  judgment  in   this  court  (cinng 
Servis  v.  Beatty,  3  G.  52  ;  Bi  iscoe  v.  ArUeteli, 
6  C.  30 1  ;   Coffman  v.  The  Bank  of  KtrUucky, 
40   M.   29 ;    and    overruling   on   this    point, 
Yalobusha  Co  v.  Curberry,  8  8.  &  M.  547); 
Dismukes  v.  Stokes,  41  M.  430. 

And  the  same  principle  was  applied  incase 
of  appeals  from  a  justice  of  the  peace  to  the 
County  Court;  Miss.  Cent.  R.  R.  Co.  v.  Ken- 
nedy, 41  M.  551 ;  jS.  P.,  Davis  v.  Wingficld^ 
42  M.  251. 

3.  As  to  liabeas  corpus.  Any  one  of  the 
judges  of  the  High  Court  has  jurisdiction 
to  grant  the  writ  of  habeas  corpus,  bat  tiie 
court  cannot.  It  has  no  power  over  sach  a 
matter,  except  on  writ  of  error  or  appeal 
(before  Judge  Thacher).  Ex  paite  Hickey, 
4  S.  &  M.  751. 

4.  No  jurisdiction  tiUl  after  finai  judgment 
in  a  case  at  law.  This  court  has  no  jnriadie- 
tion  of  a  writ  of  error  till  after  final  jodg 
ment  in  the  court  below ;  and  the  record  uiut 
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Aiojr  the  judgment;  Rogers  v.  McDanids.  3 
IL  i72;  but  if  the  judfjfment  be  final  in  its 
.  character,  the  writ  of  error  may  issue  imme- 
diately after  \\s  rendition,  and  before  the  end 
of  the  term  at  which  the  judgment  is  ren- 
dered ;  Bi/me,  Vance  ^  Co.  v.  Jeferies,  9  6. 
533.  The  chancellor  by  statute  may  grant 
an  appeal  from  an  interlocutory  order ;  Hun- 
ter V.  Carmichad^  12  S.  &  M.  726.  See  post, 
155. 

5.  Jurisdiction  after  forthcoming  bond 
forfeited.  The  court  is  bound  in  every  case 
to  inquire  whether  it  has  jurisdiction.  If  the 
record  show  that  a  forthcoming  bond  has  been 
given  and  forfeited,  it  has  no  jurisdiclion  of  a 
writ  of  error  to  revise  the  original  judgment; 
Stamps  v. Newton,  3  H.  34 ;  S.  P.,  Sanders  v. 
McDowellj  4  H.  9.  The  writ  may  issue  after 
the  jriving  and  before  the  forfeiture  of  the 
bond ;  Davis  v.  Jordan,  5  H.  295  ;  yet  if  the 
bond  be  made  the  subject  of  a  motion  and 
judgment,  a  writ  of  error  may  be  granted  to 
revise  that  judgment,  it  being  a  distinct  and 
independent  matter ;  Puckett  v.  Graves,  6  S. 
A  M.  384.  And  if,  after  the  forfeiture  o  a 
forthcoming  bond,  a  writ  of  error  be  issued, 
and  no  objection  be  made  thereto,  and  the 
defendant  in  error  confess  error,  and  the  judg- 
ment be  reversed,  this  will  be  a  reversal  of 
the  judgment  on  the  forthcoming  bond ;  ^fov 
v.  Couch,  5  H .  188.  'J'he  objection  that  a  forrh- 
coming  bond  has  been  given  and  forfeited, 
should  be  made  by  plea  before  submission 
of  the  cause  ;  it  will  be  too  late  to  raise  it  by 
petition  for  a  re-argument ;  Hatto  v.  Brooks, 
4G.  37:). 

6.  Jurisdiction  where  the  judgment  is  con- 
fessed. The  court  has  jurisdiction  to  affirm  a 
judgment  rendered  by  confession.  The  statute 
which  denies  a  writ  of  error  in  such  a  case 
does  not  make  void  its  issuance,  but  only 

fives  the  defendant  in  en  or  a  defence  whicu 
e  may  plead  in  bar  of  the  writ.  The  cases 
of  Hamps  v.  Newton,  Saunders  v.  McDow- 
ell, Hoy  V.  Couch,  Davis  v.  Jordan,  Puckett 
V.  Graves  (for  which  see  ante,  5),  decided  to 
be  consistent  with  this;  Boone  v.  Poindexter, 
12  S.  &  M.  640. 

7.  No  jurisdiction  as  to  contempts.  This 
court  has  no  jurisdiction  to  discharge  one  who 
is  in  custody  for  a  contempt  of  another  court; 
Lewis  V.  Miller,  13  S.  &  M.  110.  Nor  to  re- 
▼lew  the  judgment  of  any  inferior  court  con- 
victing a  party  of  contempt ;  Watson  v.  Wil- 
liams, 7  G.  331.  Nor  can  a  party  convicted 
of,  or  imprisoned  for,  a  contempt  be  discharged 
by  aDother  judgment  on  habeas  corpus,  when 
the  coart  making  the  conviction  has  jurisdic- 
tion to  do  so ;  Ex  parte  Adams,  3  C.  883. 

8.  When  case  is  fictitious.  This  court  will 
not  entertain  a  case  which  appears  by  the 
admission  of  counsel  to  be  fictitious,  and 
made  up  with  a  view  to  have  a  particular 
point  decided ;  Bank  of  Port  Gibsons.  Dick- 
son, 4  S.  &  M.  689. 

9.  When  court  below  doubts.  Whether  this 
court  has  jurisdiction,  as  the  old  Supreme 
Court  did,  when  the  judge  below  doubted  as 

to  the   rule  of  law  to  he  applied ;  Qucere  f 
But  if  it  has  jurisdiction,  it  is  essential  that 
24 


the  point  on  which  the  doubt  arose  should  he 
clearly  stated ;  Carraway  v.  Board  of  Police 
of  Yazoo  County.  1  H.  23. 

10.  To  strike  attorney  from  the  roll.  This 
court  has  power  to  strike  an  attorney  from 
the  roll  for  criminal  conduct  in  his  profession, 
and  to  prohibit  liim  from  thereafter  practising 
in  the  State;  Brown  ex  parte,  1  H.  303. 

11.  To  determine  questions  of  fact.  This 
court  has  the  power  to  determine  and  hear 
all  questions  of  fact  necessary  to  the  ascer- 
tainment and  ^exercise  of  the  proper  powers, 
conferred  on  it  by  the  constitution  ;  Byrne, 
Vance  ^  Co.  v.  Jefferies.  ^  G.  533. 

12.  Bound  to  inquire  into  itfi  jurisdiction. 
This  court  in  all  cases  is  bound  to  inquire 
into  its  own  jurisdiction,  and  decline  to  exer- 
cise a  power  not  conferred  on  it  by  the  con- 
stitution and  laws;  Stamps  v.  Newton,  3  U. 
34. 

1 3.  Jurisdiction  on  appeal  from  inte^iocu- 
tory  order :  Case  in  judgment.  Under  the 
statute  (U.  0.  759),  which  grants  appeals' 
from  interlocutory  orders  of  the  Chancery 
Court,  among  other  grounds  '*  where  the  chan- 
cellor shall  think  the  appeal  proper,  in  order  to 
settle  the  principles  of  the  cause,"  if  the  chan- 
cellor grant  a  special  appeal  from  his  order, 
setting  aside  an  mterlocutory  decree,  the  High 
Court  may  reverse  his  action.  But  in  such  a 
case,  if  the  court  reverse  the  order  of  the  chan- 
cellor, setting  aside  the  interlocutory  decree,  it 
can  make  no  order  or  decree,  without  the  as- 
sumption of  original  jurisdiction,  other  than 
to  dt^cide  upon  the  propriety  of  setting  aside 
the  decree;  Hunter  v.  Carmichael,  12  S. 
&    M.  726. 

II.  Appeals  and  Writs  of  Erroi. 

See  Appeals.  Writs  of  Error.  Chancery, 
sub-division  Appeals. 

1.  General  and  MisosllaneoTLB. 

14.  Sole  means  of  getting  a  case  before 
High  Court,  A  writ  of  error  and  an  appeal, 
are  the  sole  means  of  getting  a  case  before 
the  High  Court;  and  if  there  be  no  appeal  or 
writ  in  the  record,  the  cause  will  be  dis- 
missed ;  Devane  v.  Catching,  2  H.  884. 

15.  How  writ  of  error  ^issued  and  tested. 
The  clerk  of  the  Cirfcuit  Court  may  issue  a 
writ  of  error  to  bring  a  cause  decided  in  his 
court  to  the  High  Court,  but  it  must  be  tested 
in  the  name  of  the  chief  justice  of  this 
court ;  Trahfirn  v.  Shackelford,  3  H.  73.  But 
if  tested  in  the  name  of  the  circuit  judge,  it 
will  not  be  quashed,  but  amended ;  Denon  v. 
Camp,  5  H.  516. 

16.  Court  can  notice  nothing  trcm spiring 
after  t?ie  judgment  appealed  from.  This  court 
can  notice  nothing  m  a  record,  which  trans- 
pired after  the  final  judgment  appealed  from. 
Hence,  where  there  was  a  probate  of  a  will  in 
common  form,  entirely  ex  parte,  the  court 
cannot  entertain  a  writ  of  error  sued  oat  by 
a  party  claiming  to  be  a  distributee,  but  who 
was  no  party  to  the  judgment.  In  such,  a 
case  the  distributee  should  apply  to  the  Pro- 
bate Court  to  have  his  right  established,,  as 
in  case  of  intestacy,  and  then  sue  out  his 
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writ  of  error;  Morris  v.  Morris,  5  C.  370. 
Sed  vidts  Writ  of  Error,  16. 

17.  Slaves  not  entitled  to  writ  of  error  in 
cases  not  cnpitaX.  The  judgment  of  the  Cir- 
cuit Court,  upon  an  appeal  taken  from  the 
decision  of  two  justices  of  the  peace  and  five 
slaveholders,  convicting  a  slave  or  free  negro 
of  an  offence  not  capital,  is  final,  and  is  not 
subject  to  revision  by  this  court  on  writ  of 
error;  Minor^s  Case,  7  G.  630. 

18.  When  made  returnable.  All  writs  of 
error  and  appeals,  where  the  decree  or  judg- 
ment of  the  court  below  is  founded  upon  or 
grows  out  of  a  cause  of  action  made  or  in- 
curred prior  to  the  1st  of  June,  A.  D.  1865, 
must  be  made  returnable  to  the  next  succeed- 
ing term  of  the  High  Court  of  Errors  and 
Appeals.  In  all  other  cases  they  may  be 
made  returnable  on  the  day  fixed  by  law,  or 
the  rule  of  the  court  for  the  calling  of  the 
docket  of  the  district  from  which  the  cause  is 
brought  up ;  Apperson  v.  Fant,  42  M.  252. 

19.  What  err  urn  examinable,  under  writ  of 
error.  Errors  in  a  decree  dismissing  a  bill  of 
review,  as  well  as  errors  in  the  decree  sought 
to  be  reviewed,  will  be  examined  on  one  and 
the  same  writ  of  error;  Denson  v.  Denson,  4 
G.  560.    See  Writ  op  Error,  16. 

2.  The  Bond. 

20.  How  attacked  in  High  Court.  An  ap- 
peal, or  writ  of  error  bond,  can  be  attacked 
in  this  court  only  for  defects  appearing  on  its 
face.  If  the  bond  appear  on  iis  face  to  be 
executed  by  one  of  the  obligors,  through  an 
agent,  the  authority  of  the  agent  will  be 
presumed;  Carmichael  v.  West  Feliciana 
R.  R.  Co,,  2  H.  bl  I ;  Roberts  v.  Johnson,  40 
M.  500. 

21.  Same:  Time  for  assailing  the  bond. 
An  objection  to  the  sufiBciency  of  a  writ  of 
error,  or  appeal  bond,  cannot  be  urged  as  a 
ground  for  aismissal,  on  the  final  hearing  of 
the  cause  ;  it  should  be  raised  by  a  motion  to 
dismi^^s;  Robertson  v.  Johnson,  supra. 

22.  ITie  covtnants  in  the  bond.  If  the  ap- 
peal bond  be  deleciive  in  not  containing  a  cove- 
nant to  pay  ihe  recovery  in  the  court  below  ; 
and  the  costs  and  the  judgment  in  the 
liiflrh  Court,  the  appeal  will  be  dismissed; 
Bowie  V.  Hagan,  5  H,  13.  See  Appeal,  3,  4, 
5,  6,  13,  23,  25,  3.5. 

But  where  the  bond  is  not  a  condition  pre- 
cedent to  the  appeal,  but  is  required  only  for 
a  supersedeas,  a  defect,  in  the  bond  will  not 
affect  the  appeal ;  Deberry  v.  HoUy  bp rings, 
6  G.  385. 

8.  Bummoni  and  Seyeranoe. 

23.  In  appeals.  Where  an  appeal  from  the 
Probate  Court  is  not  prosecuted  in  the  name 
of  all  the  parties,  and  the  necessary  steps  are 
not  taken  to  sever,  the  appeal  will  be  dis- 
missed on  motion ;  Duvall  v.  Cox,  5  H.  12. 
The  appeal  must  be  in  the  name  of  all 
the  parties  against  whom  judgment  is  ren- 
dered. If  some  will  not  join  in  the  appeal, 
one  may  prosecute  his  appeal,  and  proceed 
by  a  summons  and  severance  to  protect  his 
own  rights ;  Green  v.  Planters^  Bank^  3  H, 


43 ;  S.  P..  as  to  writs  of  error  from  Cl*>OTil 
Court;  WhitwoHh  v.  Carter,  41  M.  6uZ9; 
Hogtfatt  V.  Ferrall,  lb.  642  ;  Henderson  v. 
WiCson,  4  8.  &  M.  732 ;  Preira  v.  Sava,  4  S. 
&  M.  735 ;  Thomas  v.  Wyatt,  9  S.  &  M.  308; 
Dorsey  v.  Merritt,  6  H.  390.  The  writ  must 
be  in  the  name  of  all ;  and  if  any  refuse  to 
assign  error,  then  the  party  suing  it  oat 
may  have  a  summons  and  severance ;  and  if 
the  writ  be  sued  out  in  the  name  of  one  alone, 
it  cannot  be  amended,  but  will  be  quashed ; 
Floumoy  v.  Burke,  4  H.  337  ;  S.  P..  WhU- 
worth  V.  Carter,  41  M.  639;  Hoggalt  v.  Fer- 
rall Id.  642.  But  an  appeal  from  the  Pro- 
bate Court  may  be  in  the  name  of  one  alone; 
PoHer's  Heirs  v.  Porter,  7  H.  106,  which 
overrules  Duvall  v.  Cox^  supra. 

23a.  Same.  This  rule  requires  the  sureties 
in  a  replevin  bond,  against  whom  judgment 
has  been  rendered,  to  join  in  the  writ ;  ThoiaoA 
v.   Wyatt.  9  8.  &  M.  308. 

But  the  rule  does  not  apply,  so  as  to  pre- 
vent one  of  several  defendants,  whose  motion, 
to  have  the  judgment  entered  satisfied  as  to 
him  alone,  nas  been  overruled,  from  suing 
out  a  writ  of  error  in  his  own  name,  to  revise 
the  judgment  overruling  that  motion  ;  Coffee 
V.  Planters'  Bank,  11  S.  &  M.  458. 

But  the  rule  requiring  all  to  join,  does  not 
apply  to  writs  of  error  made  out  from  the 
Probate  or  Chancery  Court,  for  in  these 
courts  a  reversal  of  the  decree  as  to  one 
party,  is  not  necessarily  a  reversal  as  to  an- 
other ;  Overstreet  v.  Trainer,  2  C.  484. 

See  Appeal,  22,  23,  27. 

4.  Second  Writ  of  Error  and  Appeal. 

24.  Not  allowable  to  same  judgment.  A 
second  writ  of  error  (or  appeal)  to  revise  the 
same  judgment,  is  nut  allowable,  unless  the 
first  were  dismissed  without  fault  of  the 
plaintiff  in  error,  or  appellant;  and  for  a 
cause  over  which  he  had  no  control.  If 
it  be  dismissed  because  no  final  judgment 
appearediu  the  record,  it  is  not  without  his 
fault,  since  he  was  entitled  to  a  certiorari  to 
amend  the  record ;  Sherman  v.  JLovejoy,  I 
G.  105.  A  dismissal  for  the  negligence  of 
appellant  in  filing  the  record,  is  a  bar ;  Smith 
v.  Union  Bank  of  Tennessee.  13  S.  &  M.  240. 

but  the  dismissal  of  a  void  appeal  is  no 
bar  to  a  writ  of  error;  Bull  v.  Harrdly  7  H. 
9;  Harper  v.  Archer,  4  S.  &  M.  99.  And  in 
dismissing  the  void  appeal,  the  High  Court 
will,  on  application  of  appellant,  grant  him  a 
writ  of  error ;  Steele  v.  Shirley,  9  iS.  <fe  M. 
3b2;  S.  C,  13  id.  196. 

25.  A  second  writ :  When  cause  remanded, 
and  anew  judgment  tnttred.  This  court,  when 
a  cause  has  been  once  decided  and  remanded, 
will,  on  a  subsequent  appeal  or  writ  of  error, 
look  into  and  consider  the  record  of  this 
court  on  the  previous  writ  of  error  or  ap- 
peal, although  that  record  be  not  embraced 
in  the  transcript  of  the  record  on  the  second 
writ  of  error  or  appeal;  Packelt  v.  Graves^ 
6  S.  &  M.  384. 

26.  Same :  First  decision  res  a^jiidicaia. 
The  decision  of  this  court  in  a  cause  once 
heard,  is  final  and  conclusive  on  all  the  points 
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2.  Immaterial  Errors  and  Aoti  not  Prejudicial 
to  Appellant. 

33.  No  reversal  for  error  not  prejudtciaL 
This  court  will  not  reverbe  a  judgment  for  an 
error  not  prejudicial  to  plaintiff  in  error; 
Montgomery  v.  Dillingham,  3  S.  &  M.  647  ; 

Wright  v.  Weisinger.'b  S.  &  M.  210;  Bar- 
ringer  v.  Neshit,  1  8.  &  M.  22;  Davis  v. 
Black,  5  S.  A  M.  220  ;  Griffing  v.  Fintard, 
3  C.  173 ;  Letois  v.  Black.  5  U.  42.i ;  Dozier 
V.  Ellis.  6  0.730;  Ferrid'iy  v.  Selser,  4  H. 
506;  Pritchard  v.  Myers,  3  S.  &  M.  42 ;  Mc- 
Nidty  V.  Lewis,  8  S.  &  M.  527 ;  Morgan  v. 
Morgan,  2  U.  546 ;  Dennis  v.  McLaurin,  lb. 
606 ;  Welbom  v.  Spears,  3  G.  13H ;  Conner 
V.  Swain.  3  G.  245  ;  Dilworth  v.  Mayfidd,  7 
O.  40 ;  Rocco's  Case,  8  G.  357 ;  (Jrane  v. 
French,  9  G.  503  ;  i/iV/er  v.  Mayfield.  8  G. 
688 ;  5'rn/^/i  v.  iVo/an,  2  H.  735 ;  HeweU  v. 
Co66,  40M.  61. 

34.  Same :  Instances :  Rulings  of  Court. 
An  erroneous  ruling  of  the  court  not  influen- 
cing the  result  is  not  assignable  for  error ; 
Ferriday  v.  Selser,  4  H.  506  ;  Wellborn  v. 
Spears,  3  G.  138.  Nor  will  the  judgment  be 
reversed  for  an  erroneous  charge,  if  it  be  mani- 
fest that  the  result  is  right ;  Dozier  v.  Ellis, 
6  C.  730.  Nor  for  the  refusal  to  give  a  correct 
charge,  when»  by  other  charges,  the  law  ap- 
plicable to  the  case  has  been  fully  explained 
to  the  jury ;  Dennis  v.  McLaurin.  2  G.  606. 

35.  Same :  Admission  and  rejection  of 
evidence.  A  judgment  will  not  be  reverse*!  for 
the  admission  of  unimportant  and  irrelevant 
evidence,  which  could  have  no  influence  on  the 
verdict ;  Pritchard  v.  Myers,  3  S.  <fe  M.  42. 
Nor  for  the  admission  of  illegal  evidence  to 
establish  a  point  otherwise  sufficiently  estab 
lished  by  competent  evidence  ;  Barringer  v. 
Nesbit,  1  S.  &  M.  22 ;  Davis  v.  Black,  bS.k 
M.  226. 

36.  Same :  Erroneous  decisions  on  the 
pleadings.  So,  immaterial  errors  in  deciding 
demurrers,  are  no  grounds  for  reversal ;  thus, 
where  a  d3inurrer  was  sustained  to  several 
pleas,  and,  thereupon,  it  was  agreed  between 
plaintiff  and  defendant,  that  under  another 
plea  filed  the  defendant  should  have  the  right 
to  introduce  every  legal  defence  as  fully  as  if 
specially  pleaded ;  it  was  held  this  court  would 
not  reverse  for  an  error  in  sustaining  the  de- 
murrer to  the  pleas,  since  the  defendant  had 
every  advautage  under  the  agreement  which 
he  could  have  had  under  the  special  pleas ; 
Montgomery  v.  Dillingham,  3  8.  &  M.  647. 
And  so  if  a  good  plea  be  held  bad  on  demur- 
rer, and  the  defenaant  could  and  did  make  the 
same  defence  under  another  plea,  there  will 
be  no  reversal ;  Lewis  v.  Black,  5  C.  425.  And 
so  if  the  court  overrule  a  demurrer  to  a 
special  plea  setting  up  a  good  defence,  but 
which  is  a  bud  plea  for  amounting  to  the  g  n- 
eral  issue  only,  it  will  be  no  cause  for  reversal, 
since  the  special  plea  was  a  benefit  instead 
of  an  injury  to  plaintiff  in  giving  him  notice 
of  the  defence ;  Dennis  v.  McLaurin.  2  G. 
606.  Nor  is  it  error  prejudicial  to  defendant 
that  a  demurrer  has  been  sustained  to  his 
special  plea  setting  up  a  defence  which  was 
available  under  the  general  issue,  that  plea 


a«ljudicated,  and  the  court  will  not  revise  and 
review  these  matters  when  the  cause  comes 
here  again;  McDonald  v.  Green,  9  S.  &  M. 
138.  And  unless  new  facts  are  brought  up 
in  the  second  record,  the  decision  must  be  the 
same ;  8.  0.,  13  S.  &  M.  445. 
See  Res  Adjudicata,  6  ;  jpo5^,  183,  et  seq. 

m.  Assignment  of  Errors. 

27.  Effect  of  death  of  appellant  as  to* 
Where  the  appellant  dies  before  the  return 
term,  his  representatives  are  entitled  to  revive, 
and  the  cause  will  not  be  dimissed  for  want 
of  assignment  of  error ;  Carmichael  v.  West 
Feliciana  R.  R.  Co.,  2  H.  817. 

2rf.  Assignment  before  death  of  party  pre- 
vents abatement.  Writs  of  error  and  appeal, 
by  the  common  law.  did  not  abate  by  the 
death  of  either  party  after  the  assignment  of 
orrors ;  and  under  our  statute  abolishing  as- 
siennients  of  error  (now  repealed),  the  filing 
of  the  record  must  be  considered  as  the  as- 
fignraent  of  errors,  so  far  as  this  point  is  con- 
cerned ;  Torry  v.  Robertson,  2  C.  192. 

29.  Effect  of  not  asspjning  errors  in  time. 
Errors  must  be  assigned  within  the  time  pre- 
scribed by  the  rule,  or  the  cause  will  be  dis- 
missed ;  Adams  v.  Munson.  3  H.  77. 

30.  77ie  assignment  must  be  specific.  The 
assignment  must  specifically  point  out  the  ac- 
tion of  the  court  below  complained  of;  Adams 
V.  Munson.  3  LI.77.  An  assignment  in  these 
words  :  •'  The  court  erred  as  shown  by  the  bill 
of  exceptions,"  is  void  for  uncertainty  and  in- 
distinctness, and  will  not  be  noticed ;  Smith 
V.   Williams,  7  G.  545. 

IV.  What  may  and  may  not  be  Assigned  for 

Error. 

1.  Appellant  must  have  an  Interest  in  the 
Error  Assigned. 

31.  Error  against  co-defendant.  An  ap- 
pellant cannot  assign  for  error  matters  in  the 
record  which  affect  only  a  co-defendant  in  the 
court  below,  who  has  not  appealed;  Peyton 

V.  A^cott,  2  \\.  870.  Yet  where  a  motion  was 
made  in  the  Circuit  Court  by  the  sheriff  for 
iostmctions  as  to  how  to  appropriate  money 
among  several  named  executions,  and  from 
the  decision  of  the  conrt  on  that  motion  one 
party  alone  appealed,  the  High  Court  will, 
nevertheless,  adjudge  among  all  the  named 
executions,  as  to  which  is  entitled  to  the 
money;  and  if  one  excluded  below  be  enti- 
tled, the  money  will  be  so  applied,  though 
that  party  did  not  appeal ;  Heizer  v.  Fisher, 
13  S.  &  M.  672. 

32.  AppeUant  must  have  interest.  So  much 
of  the  action  or  judgment  of  the  court  below 
as  the  plaintiff  in  error  has  no  interest  in,  he 
CKonot  assign  for  error.  Hence,  a  guardian 
who  has  be&n  properly  removed  from  his  trust 
cannot  complain  of  that  part  of  the  decree 
which  appoints  a  successor,  notwithstanding 
the  successor  may  not  be  legally  entitled  to 
the  appointment;  tiamblin  v.  Moore, '6  G. 
205  ;  S.  P.,  Griffing  v.  Pintard,  3  C.  173. 
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having  also  been  filed ;  Conner  v.  Swam,  3 
G.  245.  Nor  will  this  court  reverse  for  an 
error  in  overruling  a  demurrer  to  a  plea,  if  the 
plea  be  withdrawn  before  the  trial — the  with- 
drawal accomplishes  for  plaintiff  all  that  sus- 
taining: the  demurrer  could  have  done ;  Rocco's 
Case.  H  G.  357.  And  so  if  a  plea  which  is 
technically  good  be  adjudged  bad.  and  the 
defendant  under  leave  plead  a  new  plea, 
setting  up  the  same  defence,  on  which  issue 
is  joined,  the  error  in  disallowing  the  first  plea 
is  immaterial  ;  Crane  v.  French,  9  G.  503. 

37.  Same :  Prejudice  presumed.  But 
where  error  in  law  manifestly  appears,  it  will 
be  presumed,  unless  the  contrary  also  ap- 
pears, that  it  was  to  the  prejudice  of  the 
party  against  whom  the  error  was  com- 
mitted, and  therefore  ground  for  reversing 
the  judgment.  Hence,  if  in  a  decree  direct- 
ing distribution  of  the  personalty  of  an  in- 
testate, property  which  had  been  advanced 
to  a  distributee  and  brought  by  him  into 
hotch-pot,  was  directed  to  be  valued  accord- 
ing to  its  value  at  the  date  of  the  decree,  io- 
Biead  of  at  the  date  of  the  advancement,  it 
will  be  presumed  that  jthe  error  whs  pre- 
judicial to  the  distributee,  and  that  property 
was  valued  higher  at  the  date  of  distribution 
than  it  was  worth  when  it  was  advanced ; 
Jackson  v.  Jackson,  6  C.  674.  But  this 
court  will  not  reverse  mereljr  because  an  in- 
competent witness  was  permitted  to  testify. 
His  evidence  must  be  set  out,  and  it  must 
appear  that  it  was  prejudicial  to  plaintiff  in 
error;  Hoy  v.  Couch,  5  H.  188. 

38.  Same.  The  improper  overruling  of  a 
demurrer  to  a  pleading  is  error,  and  for 
which  a  final  judgment  rendered  against  the 
demurrant  on  verdict  will  be  set  aside,  unless 
the  record  show  positively  and  clearly  that 
the  verdict  and  final  judgment  are  right ; 
Miller  v.  May  field,  8  G.  688. 

39.  Ir /regularity  in  failing  to  dispose  of 
demurrer.  On  the  ground  that  the  error 
was  not  prejudicial,  it  was  held  that  when 
the  defendant  pleaded  the  general  issue  and 
a  bad  special  plea,  to  wnich  plaintiff  de- 
murred, and  a  trial  was  had  on  the  merits, 
without  any  disposition  being  made  of  the 
demurrer,  the  irregularity  was  no  ground  for 
reversal;  Proskey  v.  West.  S  8.  &  M.  711. 
But  in  Vance  v.  ^Isbel,  13  S.  &  M.  371,  this 
case  was  expressly  overruled  ;  and  in  accord 
with  Vance  v.  Jsbel  are  Watkin  v.  Walker, 
6  H.  500  ;  Marlow  v.  Hamer,  ib.  189  ;  Row- 
ley V.  Cummings,  1  S.  &  M.  340 ;  Harper  v. 
Bondurant.  7  ib.  397. 

40.  Clerical  error.  A  clerical  error  is 
no  ground  for  reversal ;  Smith  v.  Nolen,  2 
H.  735. 

8.  Hatters  of  Discretion. 

See  CONTINUANCB,  4. 

41.  No  interference  with  discretion  of 
court  below :  Instance.  'J'he  refusal  to 
grant  a  continuance  is  not  such  error  as  will 
authorize  a  reversal  of  the  judgment;  Bab- 
cock  V.  Scott,  1  H.  100.  Nor  will  the  refusal 
of  the  court  below  to  allow  an  amendment 
of  the  sheriff's  return,  that  being  a  matter  of 


discretion ;  Planters'  B'k  v.  Walker,  3  S  & 
M.  4C9.  Nor  will  the  High  Court  distnrb 
the  action  of  the  Probate  (*ourt  in  the  exer- 
cise  of  its  discretion  in  the  allowance  of 
commissions  to  an  administrator,  unless  it 
appear  to  be  manifestly  abused ;  Satlerwhife 
V.  Lifflffield,  13  S.  &  .M.  302  ;  Powell  v. 
Burrus.  6  G.  605  ;  8.  P.,  Pattison  v.  Josse- 
lyn,  43  M.  373. 
See  Hill  of  Discovery,  5. 

42.  Same  :  Confirmation  nf  sale  by  Pro- 
bate Court.  This  court  will  not  interfere 
with  the  exercise  of  the  discretion  vested 
by  law  in  Probate  Court,  to  refuse  to  confirm 
a  sale  which  is  regular,  unless  there  be  a 
special  exception  taken  to  the  action  of  the 
court,  setting  out  all  the  circumstances  that 
were  before  the  court;  Heard  v.  Whitehead, 
41  M.  404. 

43.  Same  :  Admission  nf  res  gestae. 
Questions  in  relation  to  the  admissibility  of 
declarations  as  a  part  of  the  res  gestce,  are  to 
a  great  extent  left  to  the  discretion  of  the 
court  of  the  first  instance ;  and  this  court, 
in  reviewing  the  decisions,  will  defer  much  to 
the  discretion  of  the  court  making  them ; 
Meek  v.  Perry,  7  G.  190. 

4.  Mifcellaneons. 

44.  Judgment  by  default.  Where  judg- 
ment by  default  has  been  entered  against  an 
endorser,  he  cannot  take  advantage  by  writ 
of  error  of  a  want  of  notice  appearing  on 
the  face  of  the  declaration  ;  Winn  v.  Jbevy, 
2  H.  902. 

45.  Error  candied  by  appelant' s  fault.  The 
plaintiff  in  error  filed  in  the  court  below  a 
bad  plea,  to  which  a  replication  was  fi  ed, 
which  presented  an  immaterial  issue,  and  he 
demurred  to  the  replication;  and  the  de- 
murrer, instead  of  being  extended  back  to 
the  plea,  was  overruled,  and  then  plaintiff  in 
error  took  issue  on  the  replication.  On  the 
trial  of  this  issue  illegal  evidence  was  admit- 
ted.  and  there  were  verdict  and  judgment  on 
this  and  other  issues  against  plaintiff  in  error. 

Held,  that  a  repleader  would  not  be 
awarded  at  the  instance  of  the  party  com- 
mitting the  first  fault  in  the  pleading,  and 
that  this  court  would  not  inquire  into  the 
legality  of  the  evidence  offered  to  sustain  an 
immaterial  issue,  and  that  the  error,  if  any, 
could  not  now  be  remedied  ;  Reed  v.  Cage,  4 
H.  253. 

46.  Error  not  contested.  About  a  year  aft<»r 
letters  of  administration  were  granted  on  an 
estate,  a  will  was  produced  and  probated, 
and  the  propounders  asked  for  letters  of  ad- 
ministration c.  t.  a.,  stating  that  the  execu- 
tor was  a  non-resident,  and  the  letters  were 
granted :  Held,  that  it  not  appearing  that 
the  executor  had  applied  for  letters  testa- 
mentary in  sixty  days,  or  that  he  conteste^l 
the  appointment  of  the  administrators  c  t,  a.^ 
there  was  no  error  for  which  the  coart  could 
reverse ;  Cox  v.  Cox,  8  S.  &  M.  292. 

47.  Error  in  demurrer  to  plea:  ^o  good 
around  for  reversing  judgment  on  replicatton. 
Where  a  plaintiff,  upon  the  sustauiing  of  a 
demurrer  to  his  replication,  to  a  good  aud 


Digitized  by 


Google 


HIGH  COURT  OF  ERRORS  AND  APPEALS,  V. 


373 


▼alid  plea,  which  is  an  answer  to  the  whole 
declaration,  declines  to  reply  further,  whereby 
jadjfment  final  is  rendered  against  him, 
this  coart  will  not  reverse  the  final  judgment, 
because  the  court  below  improperly  overruled 
plaintifiTs  demurrer  to  another  plea  of  the 
defendant ;  Taylor  v.  Davis,  9  G.  493. 

48.  Error  cured  by  subsequent  statute.  A 
judgment  will  not  be  reversed  for  an  error, 
where  a  statute  has  been  passed,  since  the 
action  of  the  court  below,  which  wonld  obvi- 
ate that  error  on  another  trial;  Lyons  v. 
Jackson,  1  H.  474. 

T.  Presnmptioii  in  favoT  of  Action  of  Oourt 
below. 

1.  The   Action  of  the  Court  below  Generally 
Pretamed  Correct. 

49.  The  rule  The  action  of  the  court  be- 
low is  presumed  correct,  unless  error  is  made 
manifest  by  the  record ;  Byrd's  Case,  I  H. 
162.  This  rule  is  of  universal  application 
with  reference  to  courts  of  general  jurisdic- 
tion, and  recognized  in  every  other  court; 
and  there  can  he  no  reversal  unless  the  record 
fhow  error  affirmatively;  Grant  v.  Planters^ 
Bank,  4  H.  326;  Harris  v.  Netvman.  5  H. 
Co4 ;  Briggs  v.  Clarke,  1  H.  4.o7 ;  Abbott  v. 
Hackman,  1  S.  &  M.  510;  Ross  v.  Mims,  7 
S.  &  M.  121:  Green  v.  Cretghton,  Ih.  197; 
J^fong  V.  Shackelford.  3  C.  559  ;  Steadmun  v. 
Hdman,  4  G.  550 ;  Pass  v.  McRea,  7  G.  143 ; 
Gale  V.  Lancaster,  44  M.  413. 

50.  Same.:  Instances,  If  the  ground   on 
which  the  court  below  acted  in  quashing  an 
attachment,  be  not  set  out  in  the  record,  the 
judgment  will  be  presumed  correct,  though 
the  attachment  appear  regular  on  its  face; 
Cohb  V.  O'Neal,  1  H.  581.     And  if  the  action 
of  the  court  below  be  based  on  evidence,  it 
will  be  presumed  correct,  unless  the  evidence 
be  reported  in  the  record;  Byrd's  Case,  1  H. 
163  ;  Doty  v.  Lucus,  43  M.  337.     And  so  an 
order   in  chancery,  allowing  new  parties,  is 
presumed  cnrrect,  unless  the  record  shows  the 
contrary  ;  Pass  v.  McRea.  7  G.  143.     And  so 
if  the    court    below  hold  that  a  judgment 
against  husband  and  wife  is  invalid  as  to  the 
wife,  and  the  ground  of  the  decision  do  not 
appear,  it  will  be  presumed  correct;  Stead- 
man  V.  Holman.  4  G.  550.     And  so  if  a  bill 
of  exceptions,  setting  out  the  evidence  in  a 
case  at  law  between  the  same  complainant 
and  defendant,  and  about  the  same  subject  mat- 
ter, be  contained  in  a  record  from  the  Chan- 
cery Court,  and  the  decree  of  the  chancellor 
recite  that  the  material  allegations  of  the  bill 
are   true,  and  there  be  no  other  evidence  in 
the  record  the  court  will  presume  that  the 
evidence  contained  in  the  bill  of  exceptions. 
was    read  to  the  court  on  the  trial  without 
objection ;  Long  v.  Shackl^ford,  3  C.  559. 

51-  The  rule  applied  to  probate  courts. 
The  proceedings  of  the  Probate  Court,  includ- 
ing^ the  transactions  of  commissioners  of  in- 
PoTvency,  are  presumed  correct  until  the  con- 
trary is  shown  ;  Smith  v.  Bf-rry.  1  S  &  M. 
32i  ;  S.   l\,  Efflnger  r.  Richards,  6  G.  540. 


Seepos^,  52,  58;  S.  P.,  Wells  ^,  Smith,  44  M. 
296  ;  Scott  v.  Porter,  lb.  265. 

52.  Same:  Case  in  jud^fment.  The  evidence 
on  which  the  Probate  Court  acts  in  sustain- 
ing or  overruling  exceptions  to  an  adminis- 
trator's account,  should  be  reported  to  this 
court  by  bill  of  exceptions ;  otherwise  the 
action  of  the  court  will  be  presumed  correct ; 
except  only  that  this  court  will  reject  such 
items  as  appear  on  their  face  to  be  manifestly 
illegal,  and  which  could  not  be  sustained  by 
any  proof  whatever ;  Smith  v.  Hurd,  8  S.  & 
M.  682. 

2.  The  Duty  of  Appellant  or  Plaintiff  in  Error 
to  show  Error. 

53.  The  rule.  The  appellant  or  plaintiff  in 
error  must  show  clearly  and  affirmatively  that 
there  is  error  in  the  record,  or  the  judgment 
will  be  affirmed  ;  Fox  v.  Matthexos,  4  G.  433. 
He  must  put  his  finger  on  the  error,  as  every 
presumption  is  to  be  indulged  in  favor  of  the 
judgment;  Green  v.  Creighton,  1  S.  &  M. 
197  ;  S.  P  .  Cox  V.  Cox.  8  S.  &  M.  292;  Bal- 
four v.  MitcheU,  12  S.  &  M.  629;  Ferriday 

y.  Selser,  4  B.  506. 

54.  Same:  Instances.  Therefore,  where 
the  evidence  was  exactly  equipondurant.  and 
the  chancellor  decided  in  favor  of  the  affirm- 
ant, this  court  will  not  reverse,  not  being 
able  to  say  that  the  chancellor  was  clearly 
wrong;  Fox  v.  Maitheios.  4  G.  433.  And 
so  when  the  bill  of  exceptions  does  not 
state  the  evidence  fully,  the  court  cannot 
determine  that  the  action  of  the  court  was 
wrong;  Balfour  v.  Mitchell,  12  S.  &  M.  629. 

8.  Presumption  where  the  Becord  ii  Defective. 

55.  Defect  in  setting  out  the  pleadings. 
Where  the  record  is  so  defective  that  the 
true  state  of  the  pleadings  cannot  be  ascer- 
tained, the  judgment  will  be  presumed  cor- 
rect; Leath  V.  Wright.  2  H.  774. 

57.  Incomplete  and  imperfect  in  respect  to 
the  proof.  The  presumption  in  favor  of  tne  cor- 
rectness of  the  judgment  of  the  court  below  will 
be  indulged,  until  the  contrary  is  shown  by  the 
record;  and  the  bill  of  exceptions  must  state 
the  case  fully  enough  to  enable  the  High  Court 
to  determine  whether  there  was  error;  for 
where  the  facts  are  not  stated  fully,  the  action 
of  the  court  below  will  be  sustained,  if  it 
would  be  correct  on  any  grounds  ;  Balfour  w, 
Mitchell,  12  S.  &  M.  629.  Thus,  where  there 
was  no  proof  in  the  record  to  show  whether 
a  right  accrued  to  the  wife  before  or  after 
coverture,  a  decree  of  the  Probate  Court, 
based  on  either  theory,  will  be  presumed 
correct;  Henderson y,  Guyot,  6  S.  &  M.209. 
no  objection  can  be  urged  against  the  action 
of  the  court  below,  based  on  evidence,  unless 
there  be  a  bill  of  exceptions  setting  out  the 
evidence ;  Anderson  v.  Williams,  2  C.  684. 
And  if  the  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence,  every  fact  neces- 
sary to  sustain  the  judgment  will  be  pre- 
sumed to  have  been  proven,  unless  the  record 
show  the  contrary ;  Stevens  v.  Mangum,  5  C. 
481. 

And  80  if  any  action  of  the  court  below 
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be  assigned  as  error,  because  it  was  taken 
at  an  improper  time,  the  bill  of  exceptions 
shoald  not  leave  it  in  doubt  at  what  tinie  the 
action  was  taken ;  if  it  do,  the  presumption, 
will  be  that  there  was  no  error;  Robinson  v. 
Francis,  7  H.  458. 

58.  Same  :  InMances.  The  judgment  of  the 
Probate  Court  rejecting  the  claim  to  letters 
of  administration  of  one  entitled  to  a  legal 
preference,  is  presumed  correct,  in  the  ab- 
sence of  the  proof  on  which  the  court  acted  ; 
Lee  V.  Bennett,  2  G.  119.  And  so  the  decree 
of  the  Probate  Court,  rendered  on  a  proceed- 
ing for  the  distribution  of  an  intestate's  estate, 
charging  one  of  the  distributees  with  an 
advancement,  alleged  by  the  petition  to  have 
been  received  by  him,  and  not  positively  de- 
nied by  the  answer,  will  be  presumed  correct, 
when  the  evidence  on  which  the  court  acted 
is  not  contained  in  the  record  ;  Olive  v.  Wal- 
ton, 4  G.  103.     See  ante,  51,  52. 

And  so  if,  in  an  action  on  the  State  trea- 
surer's -bond,  there  be  a  general  verdict  for 
so  much  money  for  the  State,  and  the  bill  of 
exceptions  do  not  show  of  what  special  kind 
of  funds  the  verdict  is  composed,  the  High 
Court  will  not  inquire  into  that  matter,  so  as 
to  determine  whether  there  be  a  fund  em- 
braced in  the  verdict,  for  which  the  sureties 
were  not  liable  ;  Graves  v.  Tucker,  10  S.  & 
M.  9. 

55.  Excedionn  to  evidence:  Necessity  for 
setting  it  oiU.  Evidence  excepted  to  must  be 
set  out  in  the  bill  of  exceptions,  else  this 
court  cannot  know  whether  the  decision  is 
.  correct  or  not ;  and  in  the  absence  of  a  show- 
ing to  the  contrary,  the  action  of  the  court 
will  be  presumed  correct ;  Maxdding  v.  Righy, 
4  H.  22'2.  And  where  the  complaint  is  that 
illegal  evidence  was  admitted,  it  must  be  set 
out,  or  else  the  admission  will  be  presumed 
correct';  Ftrriday  v.  Sdser,  4  H.  506.  And 
so  if  evidence  be  rejected,  it  must  be  set  out, 
so  that  its  materiality  may  be  known ;  lb. 
And  where  the  exception  is  to  the  admissi- 
bility of  evidence,  which  might  be  competent 
in  connection  with  other  evidence,  the  action 
of  the  court  below  will  be  presumed  cor- 
rect, unless  all  the  evidence  be  embraced 
in  the  bill  of  exceptions,  and  it  then  appears 
to  be  incompetent ;  State  v.  Parish,  1  C.  483 ; 
S.  P.,  Organ's  Case,  4  C.  78.  See  post,  94a, 
946,  94c. 

60.  Presumptions :  Where  evidence  not  set 
ou^ :  Instances,  Where  the  bill  of  excep- 
tions does  not  purport  to  set  out  all  the  evi- 
dence, the  execution  of  a  written  document, 
admitted  in  evidence  by  the  court  below,  will 
be  presumed  to  have  been  established,  unless 
the  contrary  appears  from  the  record  ;  Doe  v. 
Bernard.  IS,  k  M.  319. 

61.  S'lme.  Where  the  bill  of  exceptions 
states  that  evidence  was  introduced  on  the 
trial,  on  a  particular  point,  without,  however, 
setting  it  out,  so  far  as  relates  to  that  evi- 
dence the  judgment  of  the  court  below  will 
be  presumed  correct;  Townsend  v,  Blewett, 
3  H.  303.  Whilst,  however,  the  judgment 
is  presumed  correct  where  the  evidence  id 
not  set  out,  yet  where  the  evidence  is  set  oat 


the    evidence    must  justify  the  judgment; 
Planters'  Bank  v.  Spencer,  3  S.  &  M.  305. 

62.  When  no  presumptirm.  Where  excep- 
tions were  taken  and  reserved  only  to  the 
competency  of  a  deposition,  the  party  intro- 
ducing it  should  see  that  the  proof  of  notice 
on  which  it  was  taken,  is  inserted  in  the  bill 
of  exceptions.  The  High  Court  will  not  pro. 
sume  that  notice  was  proven  or  dispensed 
wiih  in  the  court  below ;  Pickett  v.  Ford,  4 
H.  246. 

VI.   Waiver  of  ErrorSi  and  Omission  to 
Oomplain  of  them. 

1.  Failure  to  Complain  of  Error  in  High  Court. 

63.  Effect  of  such  failure.  A  decree  erro- 
neous in  part,  will  not  be  reversed  on  that 
account,  unless  complaint  be  made  of  it  by 
the  appellant ;  Netvell  v.  Newell,  9  S.  &  M. 
56. 

64.  Failure  to  assail  law  for  unconstitu- 
tionalify.  The  High  Court  will  not  decide 
a  law  unconstitutionaKwhere  its  invalidity  has 
not  been  insisted  on  in  the  argument  of  coun- 
sel here,  nor  objected  to  in  the  court  below; 
but  will  decide  the  cause  as  if  the  law  wern 
valid,  without  being  concluded  thereby  as 
a  precedent;  Walker  v.  Hasser,  41  M.  01. 
See  post,  67. 

2.  Waiver  by  Failure  to  Object  in  Court  below. 

65.  The  failure  is  a  waiver.  The  High 
Court  will  not  correct  an  error  committed 
against  a  party  to  which  he  made  no  ob- 
jection ;  Sattenvhitev.  Littlefield,  13  S.  &  M. 
302.  And  so  where  the  defendant  goes  to 
trial  without  objecting  that  the  plaintiff  had 
not  filed  a  replication  to  his  plea,  he  cannot 
make  the  objection  in  the  High  Court;  Binvs 
V.  Stokes,  5  C.  239.  And  so  if  both  parties 
be  present  at  the  hearing  of  a  motion  to 
dissolve  an  injunction,  and  no  objection  is 
made  to  the  suflBciency  of  the  notice,  neither 
can  afterwards  object  on  that  account;  Pen- 
rice  v.  Wallis,  8  (i.  172. 

See  ExECDTOR  and  Administrator,  .334 ct. 

66.  Same:  Evidence.  As  a  general  rule, 
obiections  to  evidence  not  made  in  the  court 
below,  will  not  be  noticed  in  the  High  Court, 
but  will  be  considered  as  waived.  Henc»», 
where  the  husband's  submission  to  arbitration, 
of  the  wife's  right,  was  not  objected  to  in  the 
court  below,  on  tlie  ground  of  his  want  of 
authority  to  bind  the  wife,  and  it  did  not 
affirmatively  appetr  from  the  record  when 
the  wife's  right  accrued,  or  whether  she  was 
living  or  dead  at  the  time,  this  court  will  not 
declare  the  submission  void,  for  it  may  have 
been  that  the  right  accrued  before  the  pass- 
age of  the  act  securing  to  the  wife  a  separate 
estate  in  the  subiect  matter  of  the  submis- 
sion, and  that  the  husband's  right  had  become 
perfect  by  his  acts  of  dominion,  or  that  be  had 
authority  from  the  wife,  or  that  she  was  dead  ; 
McComb  V.  Turner,  14  S.  &  M.  119.  See 
post,  82.  et  seq. 

67.  When  failure  is  no  waiver:  Case  in 
judgment.  Where  on  sustaining  a  demurrer 
to  a  plea,  there  is  no  judgment  of  respondeat 
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ousleVf  and  a  trial  follows  on  the  issues  pre- 
sented by  the  other  pleas,  this  court  will  no- 
tice the  error  though  not  insisted  on,  if  it 
appear  that  the  merits  of  the  case  were  not 
presented  on  the  trial  in  the  court  below,  and 
will  order  a  judgment  of  respondeat  o^ister  ; 
Lee  V.  Dozter,  40  M.  477.     See  ante,  63,  64. 

VH  Hew  Points,  not  raised  in  the    Oonrt 
below. 

1.  The  Action  of  the   Court  on   Hew   Points 
Generally. 

68.  New  points  not  noticed.  Objections 
not  raised  in  the  court  below,  will  be  reluc- 
tantly noticed  here ;  and  this  rule  was  applied 
where  an  objection  was  made  here  to  the  cer- 
tificate of  a  deed  read  in  evidence  without 
objection ;  Hundley  v.  Buckner.  6  8.  &  M. 
70;  and  so  where,  the  objection  of  cbamperty 
was  made  here  to  a  deed,  the  objection  in  the 
court  below  beinjr  that  there  was  no  proof  of 
its  execution;  Sessions  v.  Reynolds^  7  S.  & 
M.  130  ;  and  it  was  also  applied,  where  both 
parties  in  the  court  below  showed  by  their 
instructions  that  they  took  the  same  view  of 
what  the  evidence  established,  this  court 
holding  that  that  view  must  be  considered  as 
the  correct  one  ;  Coulter  v.  Robertson,  14  S. 
&  M.  18. 

69.  New  points  will  not  he  noticed:  In- 
stances. No  question  can  be  adjudicated 
here  which  was  not  the  subject  of  decision  in 
the  court  below;  Byrd's  Case,  1  H.  163. 
Thus,  where  in  a  contest  for  dower,  the  mar- 
riage was  not  disputed  in  the  court  below,  it 
will  be  held  as  admitted ;  and  so.  if  a  deed  be 
read  in  evidence,  without  objection^  its  au- 
thenticity is  admitted ;  Randolph  v.  Doss,  3 
H.  205 :  S.  P.,  Wooldridye  v.  Wilkins,  3  H. 
36<> ;  and  so  the  regularity  of  a  change  of 
ve».ue,  is  admitted  by  a  failure  to  object  on 
that  account  in  the  court  below ;  Prussell  v. 
Knowles.4  H.  90. 

70.  JSame :  Other  instances.  It  is  a  gen- 
eral rule,  subject  to  few  exceptions,  that  a 
party  shall  not  be  permitted  to  assign  for 
error  here,  matter  not  insisted  on  in  the  court 
below,  and  an  adherence  to  this  rule  is  essen- 
tial to  maintain  the  true  purposes  of  an  ap- 
pellate jurisdiction,  and  to  prevent  injustice 
and  oppression;  Prussell  v.  KnowlesA  K.  90. 
Dence,  it  cannot  be  objected  here  for  the 
first  time,  tliat  an  answer  in  chancery  was 
not  properly  sworn  to,  nor  filed  in  proper 
tinie  ;  Yeizer  v.  Burke,  3  S.  &  M.  439 ;  nor 
that  there  was  no  proof  that  the  defendant 
in  ejectment  was  in  possession ;  Dixon  v. 
Ptrrter,  1  C.  84 ;  nor  that  a  deed  was  not  re- 
corded in  the  proper  county;  McCraven  v. 
McGtxire,  1  C.  lOO;  nor  that  a  replication 
was  not  tiled ;  Binns  v.  Stokes,  .5  C.  239 ;  nor 
that  the  jury  had  separated  in  a  capital  case ; 
Dyson's  Case,  4  C.  362  ;  nor  can  points  not 
raised  in  the  pleadings  in  a  chancery  case,  be 
adjadicaied  here;  Fergurson  v.  Applewhite, 
10  rf.  A  M.  304. 

71.  Same:  Other  instances.  And  if  it 
were  a  conceded  point  on  the  trial,  that  the 


plaintiff  was  entitled  to  recover,  if  title  to 
the  property  could  be  shown  in  his  mother, 
the  defendant  cannot  object  here  that  plain- 
tiff has  not  shown  that  he  was  entitled  to  his 
mother's  right ;  Parr  v.  Gibbons,  5  C.  37.5. 
And  so  a  creditor  of  an  insolvent  estate, 
whose  claim  was  rejected,  and  who  appeared 
and  contested  the  exceptions  to  it,  cannot  ob- 
ject here  for  the  first  time,  that  the  notice 
given  by  the  insolvent  commissioners  was  ir- 
regular ;  Robertson  v.  Agricultural  Bank,  6  C. 
2.37.  And  so  a  judgment,  otherwise  errone- 
ous.  in  favor  of  a  defendant  in  ejectment,  will 
not  be  affirmed  because  the  plaintiff's  title  is 
apparently  barred  by  the  statute  of  limita- 
tions, if  it  appear  from  the  record  that  tie 
defence  in  the  court  below  was  based  entirely 
upon  other  matters,  and  that  the  statute  of 
limitations  was  not  insisted  on,  there ;  Learned 
V.  Matthetvs,  40  M.  210. 

72.  Same:  Other  instances.  Nor  will  au 
objection  be  entertained,  when  raised  here 
for  the  first  time,  that  in  a  petition  for  distri- 
bution, there  was  no  tender  of  a  refunding 
bond;  Hargroves  v.  Thompson,  2  G.  211; 
nor  that  a  verbal  sale  of  slaves  made  in  Loui- 
siana is  invalid,  the  sale  being  contested  on 
other  grounds  in  the  court  below ;  Fox  v. 
Matthews,  4  G.  433;  nor  that  the  plaintiff 
has  no  legal  title  to  the  note  sued  on  by  him, 
because  his  name  appears  on  the  back  as  en- 
dorser ;  Bowles  v.  Wright,  5  G.  409 ;  nor 
that  an  instrument  attacked  as  a  deed  in  the 
court  below,  on  the  ground  of  the  insanity  of 
the  maker,  is  in  fact  a  will  and  not  a  deed ; 
Exum  V.  Canty,  6  G.  533 ;  nor  will  objec- 
tions to  charges  to  the  jury,  raised  here  for 
the  first  time,  be  noticed  ;  Hatch  v.  Roberts, 
41  M.  92 ;  Prices  Case,  7  G.  531;  S.  P.,  Bar- 
row  V.  Burbridge,  41  M.  622 ;  Crowder  v. 
Shackelford,  6  G.  321;  iVT.  O.J.  f^  G.  N  R. 
R.  Co.  V.  Moye,  10  G.  374. 

7.3.  Same  :  New  causfs  of  demurrer.  When 
causes  of  demurrer  are  specially  assigned 
in  the  court  below,  no  ground  of  demurrer  not 
80  assigned  will  be  noticed  in  this  court,  un- 
less the  objection  be  vital  to  the  legal  merits 
of  the  suit,  and  be  also  in  relation  to  such 
matters  as  are  incapable  of  being  cured  by 
amendment ;  Maithetvs  v.  Sontheimer,  10  G. 
174.  They  will  not  be  noticed  unless  they  re- 
fer to  jurisdiction;  Prewett  v.  Coopwood,  1 
G.  369. 

74.  Same  :  Case  in  judgment.  A  petition 
in  the  Probate  Court  for  an  issue  devisavit 
vel  non,  which  incidentally  refers  to  the  will 
*•  as  admitted  to  probate"  and  **to  the  record 
of  the  probation  of  the  will,"  and  exhibits  a 
copy  of  the  will  duly  certified  by  the  clerk  of 
the  Probate  Court,  wherein  the  will  was 
duly  provable,  in  which  he  states  that  the 
copy  is  correct  **  as  the  same  remains  on  file  and 
of  record  in  his  office,"  though  inartificial  in 
its  averments  in  relation  to  the  probate  of 
the  will,  and  for  that  reason  bad  on  special 
demurrer,  will,  nevertheless,  be  held  suffici- 
ent in  this  court,  if  the  objection  be  made  here 
for  the  first  time ;  Matthews  v.  Sontheimer, 
10  G.  174. 

75.  Same:   Competency  of  witness.    The 
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competency  of  a  witness  cannot  be  objected 
to  for  the  first  time  in  this  court ;  Ferguson 
V.  Oliver,  8  S.  &  M.  332  ;  Ned  ^  Taylor's  Case, 
4  (>    364. 

76.  Same:  Nf^w  trial.  This  court,  in  re- 
viewinp  the  action  of  the  court  below,  re- 
fusing a  motion  for  a  new  trial,  will  notice  no 
other  jrronnds  than  those  specified  in  the  mo- 
tion; Barney  v.  Scherling,  40  M.  320;  State 
V.  Parish,  1  C.  483. 

76a.  New  point  not  raised  by  record.  This 
court  will  not  decide  a  question  not  raised  by 
the  record,  upon  the  suggestion,  that  upon  a 
new  trial  the  question  will  be  a  main  pomt  in 
issue ;  Mafloclc  v.  Livingston,  9  S.  &  M.  489. 

As  to  new  points  on  evidence,  see  82,  posty 
et  seq, 

77.  The  rule  further  exnlained.  The  High 
Court,  in  every  instance,  wnere  it  can  possibly 
be  done,  should  con6ne  its  action  to  a  review 
of  the  case  as  it  was  tried  in  the  court  below, 
and  should  never  tolerate  objections  made 
here  for  the  first  time,  if  they  be  such  as 
could  have  been  waived  by  the  agreement  of 
parties,  either  express  or  implied,  from  their 
conduct  on  the  trial,  or  otherwise ;  Binns  v. 
Stokes,  5  C.  239.  And  the  only  exceptions 
to  the  rule  which  this  court  recognizes  are 
cases  where  the  record  shows  that  the  court 
below  was  not  properly  constituted,  or  that  it 
luid  not  jurisdiction  of  the  subject  matter  or 
the  person,  or  that  some  judicial  act  does 
not  appear  to  be  done,  which  is  so  absolutely 
essential  and  indispensable  to  the  validity  of 
the  proceedings,  that  the  law  required  it  1o 
be  snown  to  have  been  performed ;  Dyson's 
Case,  4  C.  862. 

78.  The  court  notices,  hut  does  not  act  on  a 
ne^v  point :  Case  in  judgment.  The  court  in  this 
case,  in  reviewing  a  judgment  rendered  against 
the  seller  of  a  slave  for  a  breach  of  warranty 
of  soundness,  noticed  that  the  slave  had  been 
introduced  into  the  State  and  sold  contrary 
to  law,  though  the  point  was  not  made  in  the 
argument,  and  said  that  was  conclusive  against 
the  verdict,  but  reversing  the  judgment  on 
other  grounds,  vemarked  that  as  the  point 
was  not  made  in  the  court  below,  possibly 
the  plaintiff  mijrht  remove  the  objection  by 
other  proof ;  James  v.  Herring,  12  S.  &  M. 
336. 

79.  Modification  of  the  rtde  on  new  points. 
The  rule  which  prevents  the  High  Court  from 
deciding  on  new  points  or  questions  not  raised 
in  the  court  below,  does  not  extend  to  pre- 
venting the  court  from  affirming  a  decision  of 
the  court  below  properly  excluding  irrelevant 
evidence,  merely  because  the  court  gave  the 
wrong  reason  for  the  exclusion ;  Torry  v. 
Fisk,  10  S.  &  M.  590.  Nor  does  it  prevent 
the  court  from  noticing  objections  on  the 
ground  of  want  of  jurisdiction  of  the  court 
below ;  Preivitt  v.  Coopwood,  1  G.  869 ;  Dy- 
son's Ca^e,  4  0.  362.  See  ante,  67.  And  so 
if  the  objection  be  so  material  and  fatal  that 
a  valid  judgment  of  affirmance  cannot  be 
rendered,  it  will  be  noticed  though  raised 
here  for  the  first  time,  as  where  the  lease  in 
a  declaration  io  ejectment  has  expired  before 


judgment  rendered  in  the  court  below ;  Lind- 
sey  V.  Henderson,  5  0.  502. 

79a.  Same.  And  it  is  also  incumbent  on 
every  party  bringing  a  suit,  to  make  out  in 
his  complaint  a  sufficient  ground,  according  to 
the  rules  of  law  or  equity,  for  the  relief  he 
seeks,  or  for  what  is  awarded  to  him  by  the 
judgment,  and  this  dutv  rests  upon  him  be- 
fore the  defendant  is  called  upon  to  make  anv 
defence,  and  continues  to  rest  on  him,  though 
the  defendant  make  no  defence.  And  hence, 
if  the  decree  or  judgment  rests  solely  on  the 
plain tifi^s  own  showing  and  that  fully  appears 
of  record,  and  is  taken  as  admitted  by  the 
defendant,  still  it  cannot  be  maintained  unless 
the  facts  so  shown  by  the  plaintiff,  and  ad- 
mitted by  the  defendant,  are  sufficient  to  sanc- 
tion the  relief  granted,  since  the  failure  of  the 
defendant  to  make  a  defence,  cannot  give  the 
plaintiff  a  right  which  according  to  his  own 
showing  ho  was  not  entitled  to  under  the  rules 
of  law.  Therefore,  a  decree  on  pro  confesso 
will  be  reversed  in  the  High  Court,  and  the 
bill  dismissed,  if  the  bill  be  clearly  insufficient 
to  entitle  the  complainant  to  relief;  West 
Feliciana  R.  R.  Co.  v.  Stockett,  6  C.  739. 

2.  The  Court  has  no  JuritdiotioA  over  new 
Points. 

80.  To  decide    new  points    is    to   assume 
or'ginal jurisdiction:  Instances.   As  a   gen- 
eral rule,  questions  cannot  be  raised  in  the 
H  igh  Court  which  were  not  raised  in  the  court 
below.     To   originate   and  decide  questions 
here,  would  be  to  assume  original  jurisdiction. 
The  office  of  this  court  is  to  revise  the  action 
of  the  court  below,  and  not  to  originate  new 
questions  here,  not  acted   on  there;  Doe  v. 
Natchez    Innurance  Co..    8    S.    A  M.    197; 
Corn'/  B'k  of  Manchester  v.  MartiUy  9  S.  A 
M.  013.     Hence,  in  the  first  case  it  was  held, 
that  where  objections  are  made  to  the  introduc- 
tion of  evidence  in  the  court  below,  it  is  impor- 
tant whether  they  be  overruled  or  sustained; 
that  the  objections  shall  be  specific,  pointing 
out  the  grounds  upon  which  they  are  made  so 
that  this  court  may  decide  upon  the  identical 
question  presented  in  the  court  below,  and 
this  rule,  it  was  said,  would  not  be  relaxed 
except,  perhaps,  where  the  evidence  objected 
to  was  entirely  record  evidence.     And  in  the 
latter  case  it  was  held,  that  where  a  record 
of   the   proceedings   of  the  Probate  Court, 
ordering  a  sale  of  land,  was  admitted  in  the 
court  below  without  objection,  this  court  will 
not  adjudicate  upon  the  validity  of  the  sale  as 
shown  by  the  record,  no  point  havings  been 
made  on  that  in  the  court  -below ;   see  po^, 
120,  84. 

81.  Same.  This  court  has  no  jurisdiction  to 
entertain  a  motion  made  in  the  court  below, 
but  to  which  the  attention  of  the  judge  was  not 
called,  and  on  which  he  pronounced  no  deci- 
sion. New  questions  cannot  be  raised  here 
on  which  the  court  below  did  not  act ;  Orant 
V.  Planters'  B'k,  4  H.  326. 

8.  Objeotioni  to  Evidenoe  not  raised  in  the  Coiiri 
below. 

82.  Objections  to  it$ competency.  An  objee- 
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tion  to  the  competency  of  evidence  not  raised 
in  the  court  below,  will  not  be  noticed  here  ; 
Nedy  v.  Planters'  ^A:  4  S.  M.  113.  Thus, 
where  evidence  impeaching  a  sheriff's  return 
was  permitted,  in  a  collateral  inquiry,  to  go 
to  the  jnry  without  objection,  it  cannot  be 
objected  to  as  incompetent  in  this  court ;  Doe 
V.  Ingersoll,  1 1  S.  &  M .  249.  So  an  objection 
to  a  coDimissioner  to  take  a  deposition,  cannot 
be  raised  here  for  the  first  time  ;  Coopwood  v. 
Foster,  12  S.  &  M.  718.  And  if  a  judgment 
be  read  in  evidence  in  the  court  below,  without 
objection,  it  cannot  be  objected  here,  that  it 
was  rendered  without  notice ;  House  v.  FidtZy 
13  8.  &  M.  39.     See  ante.  66. 

83.  No  objection  noticed.  The  High  Court 
will  not  notice  any  objection  to  evidence,  not 
raised  in  the  court  below  ;  Chew  v.  Read,  11 
S.  &  M.  182. 

84.  Objections  to  evidence  not  noticed  un- 
less  specific.  Objections  to  evidence,  not  spe- 
cifically pointed  out  in  the  court  below,  are 
considered  as  waived,  and  will  not  be  noticed 
here.  Hence,  where,  upon  a  general  objec- 
tion, judgment  and  execution  under  which 
land  was  sold,  and  the  sheriff's  deed, 
were  excluded,  it  was  held  that  the  action  of 
the  court  below  could  not  be  sustained,  if  oth- 
erwise wrong,  upon  the  grouud  that  a  copy 
of  the  appraisement  made  under  the  valua- 
tion law  had  not  been  delivered  to  the  de- 
fendant in  execution,  that  objection  not  hav- 
intc  been  made  in  the  court  below ;  Doe  v. 
Natchez  Ins.  Co,,  8  S.  &  M.  197.  See  ante, 
80. 

85.  Same :  Case  in  judgment.  And  so,  if 
a  deed  be  objected  to  in  the  court  below,  be- 
cause the  acknowledgment  was  defective,  and 
if  that  objection  be  improperly  sustained,  the 
exclusion  of  the  deed  from  evidence  cannot 
be  justified  in  this  court,  upon  the  ground 
that  its  execution  was  not  properly  proven, 
owing  to  the  failure  of  the  probate  clerk  to 
sign  Ills  name  to  the  certificate  of  the  filing 
and  recording  of  the  deed ;  Alexander  v. 
Eastland,  8  G.  ft54. 

86.  Same:  Case  in  judgment.  When  a 
party  objected  in  the  court  below  to  the  ad- 
mission of  a  record  of  the  Probate  Court, 
decreeing  a  sale  of  the  land  of  a  decedent, 
and  of  the  deed  made  in  pursuance  thereof, 
upon  the  ground,  Ut.  That  due  notice  had 
not  been  given  to  the  heirs.  2d.  That  the 
decree  did  not  sufficiently  describe  the  land, 
he  will  not  be  permitted,  in  this  court,  to 
allege  a  further  objection,  that  it  did  not  ap- 
pear that  the  sale  was-  ever  confirmed ;  Monk 
▼.  Harney  9  G.  100.  See  post,  120. 

Ym.    New  Trials  Oraated  and  Befused 
by  High  Ooort 

1.     Where  Illegal  Eridenee  it  Admitted. 

87.  New  trial  granted.  Whenever  the 
record  contains  conflicting  evidence,  and  on 
the  trial  material,  important,  and  relevant 
evidence,  which  may  have  influenr-ed  the  jury 
in  forming  their  verdict,  has  been  improperly 


admitted,  a  new  trial  should  be  granted  un- 
less the  court  be  clearly  satisfied,  that  the 
preponderance  of  the  remaining  evidence  is 
so  strong  in  favor  of  the  verdict  that  the 
court  would  have  granted  a  new  trial  if,  on 
the  same  evidence,  the  verdict  had  been  dif- 
ferent ;  Bagan  v.  Cargill,  2  C.  540. 

And  a  second  new  trial  will  be  granted  to 
the  same  party,  by  this  court,  when  a  mate- 
rial part  of  the  evidence  to  sustain  the  ver- 
dict is  illegal  and  incompetent;  Kirkland  v. 
Carr,  6  G.  584. 

See  Nkw  Trial,  7  to  11. 

88.  11  /lew  not  granted  for  illegal  evidence. 
A.  new  trial  will  not  be  granted  for  the  ad- 
mission of  illegal  evidence  to  sustain  an  ac- 
count, if  there  be  other  and  competent  evi- 
dence uncontradicted  to  prove  the  correct- 
ness of  the  account;  Leach  v.  Sf onion.  2  H. 
908 ;  nor,  to  prove  a  fact  sufficiently  proven 
by  legal  evidence,  there  being  no  contradic- 
tion in  ihe  evidence  on  that  p(»int;  Graves  v. 
Misp.  §•  Ala.  R.  R.  Co..  6  H.  548;  Davis  v. 
Blaih  6  S.  &  M.  226.  Nor  will  it  l»e  granted 
in  such  a  case,  if  it  appear  that  justice  has 
been  done,  and  there  is  little  prospect  of  a 
different  result  on  another  trial.  But  in  a 
doubtful  case,  the  rule  would  be  different; 
BarriiHjer  v.  Nv.sbif,  I  S.  &  M.  22 ;  MvMulltn 
V.  Mayo,  8  8.  k  M.  298.  Nor  will  a  new 
trial  be  granted  for  the  admiFsion  of  imperti- 
nent and  irrelevant  evidence,  which  could 
have  had  no  influence  on  the  verdict ;  Prit- 
chard  v.  Myers,  3  S.  &  Al.  42.  Nor  will  a 
new  trial  be  granted  f(»r  the  admission  of  il- 
legal evidence,  if  it  he  merely  cumulative ; 
and  if  it  be  clear  that  if  it  had  not  been  ad- 
mitted, the  result  would  have  been  the  same, 
and  that  its  rejection  on  another  trial  would 
not  change  the  result ;  Roufh  v.  Agricultural 
Bank  12  S.  &  M.  IGl.  Nor  will  a  decree  be 
reversed  for  the  admission  of  an  incompetent 
witness,  if  his  testimony  be  against  the  party 
introducing  him,  and  if  the  decree  be  sus- 
tained by  lue  other  evidence ;  Quinn  v.  Moss^ 
12  S.  &  M.  365. 

89.  Same:  AH  the  evidence  must  be  set  out. 
When  the  bill  of  exceptions  is  taken  to  the 
action  of  the  court  below  on  overruling  a 
motion  for  a  i  ew  trial,  this  court  will  not  re- 
verse the  judgment  lor  an  error  in  the  admis- 
sion of  improper  testimony,  unless  all  the 
evidence  in  the  cause  be  set  out  in  the  record ; 
PhippH  V.  Morion.  4  U.  211.  Nor  M-ill  it  be 
granted  in  any  case  for  the  admission  of  evi- 
dence, unless  all  the  evidence  be  set  out,  if 
by  the  introduction  of  other  evidence  the  ad- 
mitted evidence  might  have  been  made  legal; 
Ptussel  V.  Knowles,  4  H.  90.  Nor  will  the 
judgment  be  set  aside  for  the  admission  of 
an  incompetent  witness,  unless  his  testimony 
be  set  out,  and  be  shown  to  be  prejudicial  to 
the  plaintiff  in  error;  Boy  v.  Couch,  5  H. 
188. 

See  New  Trial,  7  to  11. 

2.  Where  the  Question  is  on  the  Eridenoe  alone. 

90.  Preponderant  evidence.  This  court  will 
not  grant  a  new  trial  merely  because  the  evi- 
deuee  preponderates  against  the  verdict,  if 
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there  be  proof  lesrally  conducinjr  to  the  ver- 
dict; Dickfion  V.  Parker,  3  H.  219;  unless  it 
be  clearly  against  the  evidence,  or  the  palpa- 
ble preponderance  of  evidence;  Bmvers  v. 
Johnson.  10  S.  &  M.  169 ;  Elzy  v.  Stone.  5  S. 
&  M.  21;  Fisher  v.  Leach,  10  S.  &  M.  313; 
Harris  v.  Halliday.  4  H.  338.  But  if  the 
jury  find  against  the  great  preponderance  of 
evidence,  a  new  trial  will  be  granted ;  Sims 
V.  Mclntyre.  8  S.  &  M.  324;  McQueen  v. 
Bosttvick,  12  S.  &  M.  604.  And  where  there 
is  conflicting  evidence,  and  no  instructions 
asked,  the  preponderance  of  evidence  against 
the  verdict  mast  be  great;  Mann  v.  Man- 
ning, 12  S  &  M.  615.  And  a  new  trial  will 
not  be  granted  by  the  court  merely  because 
the  verdict  is  against  the  preponderance  of 
the  evidence,  and  a  contrary  verdict  would 
have  been  more  satisfactory,  there  being 
positive  evidence  upholding  it;  Lea  v.  Guice, 
13  S.  &  M.  656.  The  question  in  such  a  case 
is  not  is  the  verdict  clearly  right,  but  is  it 
manifestly  wrong ;  Waul  v.  Kirkman.  13  S. 

6  M.  599 ;  Fretvett  v.  Coopwood,  I  G.  369 ; 
Drake  v.  Surget,  7  G.  458.  And  the  test  is, 
is  there  suflficient  evidence  fairly  to  support 
the  verdict ;  Gaion  v.  Doherty,  43  M.  538. 
It  will  not  be  granted  in  a  case  of  conflicting 
evidence,  where  the  mind  cannot  repose 
with  entire  confidence  and  certainty  upon  a 
conclusion  in  favor  of  either  party;  Watson 
V.  Dickens,  12  S.  &  M.  6l>8.  bee  post,  92, 
105. 

See  New  Trial,  22. 

91.  Same:  Circumstantial exndence.  Where 
the  defence  to  a  bill  single  is  the  presump- 
tion of  payment,  arising  from  lapse  of  time 
and  other  circumstances,  it  is  so  peculiarly 
within  the  province  of  the  jury  to  determine 
it,  that  a  very  extreme  case  of  erroneous 
finding  must  be  shown  to  warrant  its  being 
set  aside;  Mann  v.  Manning,  12  S.  &  M.  615. 
And  when  the  evidence  is  entirely  circum- 
stantial, the  evidence  will  not  be  set  aside 
unless  manifestly  wrong ;  Helton  v.  Adcock, 
5  G.  758. 

See  Nkw  Trial.  28. 

92.  Same:  Conflicting  evidence:  Credibil- 
Uy  of  witnesses.  The  jury  are  the  judges  of 
the  credibility  of  the  witnesses,  and  their 
verdict  will  not  be  disturbed  on  the  ground 
of  alleged  error  in  this  respect;  Lea  v.  Guice, 
13  S,  k  H.  6i6 ;  Rigg's  Case.  1  G.  635 ;  Hol- 
dtn  V.  Bloxum,  6   G.  381 ;  Standly  v.  Miles, 

7  G.  434.  But  where  the  plaintiff*'s  evidence, 
unexplained,  would  entitle  him  to  a  verdict, 
and  the  defendant's  evidence,  which  is  not  at 
ail  contradictory  to  plaintiff^s  evidence,  but 
only  goes  farther,  and  shows  facts  not  dis- 
closed by  plaintiff's  evidence,  which  fails  to 
show  that  plaintiff"  has  no  right,  and  the  jury 
find  for  plaintiff",  a  new  trial  will  be  granted ; 
for  it  is  not  a  case  where  the  jury  has  de- 
cided on  conflictinsr  evidence,  but  it  is  a  find- 
ing against  the  evidence;  Young  v.  Wilson, 
2  0.  694.  And  the  High  Court  will  grant  a 
new  trial  even  where  there  is  a  conflict  in 
the  evidence  on  the  main  point  in  issue,  if 
there  be  circumstances  in  the  evidence  clearly 


proven  which  show  that  the  verdict  is  wrong; 
Wilson  V.  Home,  8  G.  477.     See  ante,  90. 
See  New  Trial,  24.  25,  29. 

93.  Same:  Verdict  against  the  emdence. 
The  High  Court  will  not  grant  a  new  trial, 
upon  the  ground  that  the  evidence  does  not 
sustain  the  verdict,  except  in  a  clear  case; 
but  where  instructions  were  given  in  the 
c6urt  below,  and  the  jury  have  clearly  mis- 
taken  the  law,  a  new  trial  will  be  granted; 
Leflore  v.  Jaatice,  1  S.  &  M.  381.  And  so  if 
the  jury  upon  questions  of  fact  submitted  to 
them  find  a  verdict  which  is  contrary  to  law 
and  evidence,  the  court  will  grant  a  new 
trial;  Tunstall  v.  Walker,  2  S.  &  M.  63H. 
But  it  will  be  granted  where  the  evidence 
considered  with  reference  to  the  issue  suh- 
niitted  to  the  jury  does  not  sustain  the  ver- 
dict ;  Otey  v.  McAfee,  9  G.  348. 

93a.  Where  verdict  for  damages  set  afn'de. 
The  High  Court  will  not  disturb  a  verdict  for 
damages  in  an  action  ex  delicto,  where  it  is 
not  apparent  that  the  jury  misapplied  the 
law,  nor  misunderstood  the  facts,  nor  had 
been  influenced  by  their  prejudices  or  pa**- 
sions  ;NO.J.Sr  G.  N.  R.  R.  Co,  v.  Stafham, 
42  M.  60H ;  S.  P.,  N.  0.  J,  j-  G.  N,  R  R. 
Co.  V.  Hurst,  7  G.  660.  Nor  will  it  set  aside 
the  inquest  of  a  jury,  assessing  damages  ac- 
cruing to  the  owner,  by  reason  of  the  location 
of  a  railroad  through  it,  after  it  has  been  fully 
examined  in,  and  sanctioned  by,  the  Circuit 
Court,  if  it  appear  only  doubtful  that  the 
damages  assessed  are  excessive ;  N.  O.  J.  Sr 
G.  N.  R.  R.  Co,  V.  Mc Bride,  9  G.  32.  Nor 
will  this  court  disturb  a  verdict  on  that 
ground  (in  an  action  sounding  in  dam- 
ag(»s),  when  it  is  not  apparent  that  the  jury 
misapplied  the  Kw,  or  misunderstood  the 
facts,  or  had  been  influenced  by  their  preju- 
dices or  passions ;  N.  0.  J.  §•  G.  N,  R.  R. 
Co,  V.  Statham,  42  M.  608. 

See  New  Trial.  32  to  35.     Damages,  22. 

936.  Presumption  in  favor  of  verdict.  To 
authorize  the  High  Court  to  set  aside  a  ver- 
dict which  the  court  below  refused  to  dis- 
turb, the  error  must  be  clear;  every  pre- 
sumption is  to  be  indulged  in  favor  of  the 
verdict ;  Feck  v.  Thompson,  1  C.  367. 

8.  For  Exoluling  Evidence. 

94.  Excluding  irrelevant  and  cumulative 
evidence.  This  court  will  no  reverse  for  the 
exclusion  of  evidence,  if  its  relevancy  be  not 
shown  by  the  bill  of  exceptions ;  nor  for  the 
rejection  of  cumulative  evidence,  if  it  could 
not  strengthen  the  evidence  already  intro- 
duced ;  Townsend  v.  Blewett,  5  H.  503. 

See  New  Trial,  12,  13,  14. 

94a.  Bill  of  exceptions  mu^t  shoto  the  com- 
petency of  the  evidence.  Where  the  court 
oeiow  rejects  evidence  offered  to  prove  a 
fact,  which  by  law  can  only  be  established  in  a 
particular  way.  the  record  must  show  affirma- 
tively that  the  evidence  offered  was  competent 
to  establish  the  fact  in  that  way.  When, 
therefore,  the  record  recited  that  the  defend- 
apt  offered  to  prove  that  the  certificate  of 
acknowledgment  of  a  foreign  officer  was  not 
in  due  form,  without  stating  how,  or  by  what 
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the  court  below  od  the  motion  for  a  new  trial  ; 
Baynton  v.  Finvall  4  8  &  M.  193. 

97.  Same.  A  new  trial  will  not  be  granted 
for  an  erroneous  charge  where  the  verdict  is 
manifestly  right  and  it  is  apparent  that  jus. 
tice  has  been  done;  Perry  v.  Clark,  ft  H. 
495;  S.  P..  CartwriiM  v.  Carpenter.  7  P. 
328  ;  nor  where  it  is  apparent  frcm  the  wh-  le 
record  that  the  verdict  is  right  on  the  facts 
of  the  case  ;  Ba^kivs  v.  Tf  ivsfov,  2  C.  431  ; 
Dozier  v.  Ellis,  6  0.  730 ;  Friichord  v.  layers, 
11  y.  &M.  169:  Hill  v.  Ta/t-.w,  4  H.  231  ; 
Wiggivs  v.  McGimpseyj  13  8.  &  M.ft32; 
St'nipson  V.  Bonderty  I  C.  524 ;  Magte  v. 
Harn'ngfon,  13  S.  &  M.  403:  Biartfley  v. 
Career.  4  0.  482  ;  Fore  v.  Williams,  6  (i. 
533;  Cameron  v.  Wa/«on,  40  M.  191:  nor 
will  a  new  trial  be  granted  for  the  second 
time,  where  ihe  evidence  was  conflicting, 
merely  because  some  of  the  instructions  were 
vague  and  incomprehensible;  Turner  v.  Bird, 
44  M.  449.  See  Ikstructioks,  45,  46.  Nkw 
Trial,  17. 

98.  Same.  The  High  Court  will  not  re- 
verse a  judgment  for  an  error  in  the  court 
be  ow  in  giving  a  charge  on  the  tv eight  cf 
testimony,  or  in  assuming  in  a  charge,  that 
a  fact  is  proven,  if  the  fact  about  which  tlie 
court  so  erroneously  charged  be  so  clearly 
established,  that  there  is  no  room  for  doubt 
about  it ;  Weshy's  Case,  8  G.  327.  Nor  will 
it  reverse  for  a  refusal  of  the  court  to  charge, 
'*lf  there  be  a  reasonable  doubt  of  di-fend- 
anl's  guilt,  he  ought  to  be  acquitted,"  if 
the  evidence  of  his  guilt  be  so  clear  that 
there  can  be  no  doubt  about  it ;  McGutrt^s 
Case,  H  G.  369. 

99.  Same:  Evidence  must  be  repoiied. 
The  subi-tantial  question  presented  on  a  writ 
of  error  is,  whether  the  judgment  of  the  court 
below  is  correct  or  not.  upon  the  facts  con- 
tained in  the  record.  The  ruling  of  the  court 
may  be  erroneous  and  yet  the  judgment  be 
correct.  Hence,  where  a  case  is  tried  upon 
an  issue  of  fact,  and  no  evidence  reported 
to  the  court,  the  judgment  will  not  be  re- 
versed on  the  ground  that  the  instructions 
given  are  not  correct  as  abstract  principles  / 
of  law,  and  especially  will  not  this  be  done, 
if  under  any  conceivable  state  of  facts  the 
instructions  would  be  proper ;  Guinn  v. 
Williams,  5  C.  324  ;  S.  P.,  Davis  v.  Brcvm, 
5  U.  265. 

90a.  Exceptions  necessary  to  instructions. 
See  2)ost,  113. 


proof  this  fact  was  to  be  shown ;  it  was  held, 
that  the  record  did  not  show  that  the  court 
below  erred,  although  it  was  competent  to 
show  by  legal  proof  the  fact  proposed  to  be 
established ;  Sessions  v..  Reynolds^  7  S.  &  M. 
130. 

4.  Where  all  the  Eyidenoe  mutt  be  set  out  in  the 
Bill  of  Exceptions. 

946.  Where  evidence  admitted  might  he 
made  competent.  A  new  trial  will  not  be 
granted  for  the  admission  of  evidence  before 
the  jury,  when  the  record  does  not  set  out  all 
the  evidence  in  the  case,  if  by  the  introduc- 
tion of  other  evidence,  the  admitte<*  evidence 
might  have  been  made  legal;  Prussel  v. 
Knowlts.  4  H.  90. 

94c,  Where  verdict  is  excessive.  This 
court  will  not  set  aside  a  verdict  on  the 
ground  that  it  is  excessive,  unless  all  the  evi- 
dence be  embraced  in  the  bill  of  exceptions ; 
Webster  V.  Tie)  nan,  4  H.  352. 

94(f.  The  evidfmce  mast  he  emhraced  in  all 
cases  where  the  exception  is  to  overruling  mo- 
tion for  ntw  trial.  Where  the  bill  of  excep- 
tions is  taken  to  the  action  of  the  court  below 
in  overruling  a  motion  for  a  new  trial,  this 
court  will  not  reverse  the  judgment  for  an 
alleged  error  in  the  admission  of  evidence, 
unless  all  the  evidence  be  set  out  in  the  re- 
cord: Phipps  V.  Morton,  4  G.  211 ;  Ktlly  v. 
Brown,  3  G.  202. 

5.  The  Ezoeptiont  Heoettary. 

94€.  Thf  judgment  must  he  excepted  to.  This 
court  cannot  grant  a  new  trial,  unless  the 
judgment  of  the  court  below,  overruling  the 
motion  for  anew  trial,  be  excepted  to ;  Scott's 
Case,  2  G.  473.  And  a  legal  verdict,  erro- 
neous only  as  to  the  amount,  will  not  be  dis- 
turbed in  this  court,  unless  there  was  a  mo- 
tion for  a  new  trial  in  the  court  below,  and 
a  bill  of  exceptit»ns  taken  embodying  the  evi- 
dence ;  Kelly  v.  Bnnm,  3  G.  202  ;  Phipps  v. 
Nye,  5  G.  330  ;    Walhr  v.  Jones,  44  \1.  623. 

94/.  Exception  to  the  ahove  ride.  But 
where  the  verdict  manifestly  exceeds  the 
amount  claimed  in  the  declaration,  it  will  be 
set  aside,  and  a  venire  de  novo  awarded, 
though  no  motion  was  made  in  the  court  be- 
low for  a  new  trial,  and  no  bill  of  exceptii  n 
was  taken ;  Lester  v.  Barnett,  4  G.  684. 

6.  Erroneous  Charges  to  the  Jury. 

95.  Court  may  consider  instructions  though 
all  the  evidence  he  not  reported.  Unless  ail 
the  evidence  be  embraced  in  the  bill  of  excep- 
tions, this  court  cannot  grant  a  new  trial  on 
the  ground  that  the  verdict  is  against  the 
evidence,  but  may  consider  the  propriety  of 
the  verdict  upon  the  questions  of  law  ruled 
bv  the  court  during  the  proarress  of  the  trial ; 
McRav*  n  v.  McGuire,  9  S.^&  M.  34. 

96.  Where  verdict  right  and  instructions 
vrrong/  Where  the  jury  have  found  a  verdict 
in  accordance  with  law,  this  court  will  not  re- 
verse the  verdict  on  account  of  erroneons  in- 
Btractions  given  to  the  jury,  if  the  bill  of 
exceptions  be  taken  only  to  the  judgment  of 


7.  Exceptions  to  Granting  a  New  Trial  and 
Remedy. 

100.  Remedy  for  improper  grant  of  new 
trial.  If  a  new  trial  be  improperly  granted, 
a  bill  of  exceptions  may  be  taken  thereto,  and 
this  court  will,  on  writ  of  error  after  final 
judgment,  establish  the  verdict  so  set  errone- 
ously aside  ;  Prewett  v.  Coopwood,  1  G.  :^69  ; 
Moore  V.  Ayers,  6  S.  &  M.  310;  Wood  v. 
American  Life  Ins.  Co.,  7  H.  609." 

101.  When  first  verdict  established.  If  a 
bill  of  exceptions  be  taken  to  the  granting  of 
a  new  trial,  and  afterwards  a  judgment  he 
rendered  for  the  party  applying  for  the  new 


Digitized  by 


Google 


880 


HIGH  COURT  OF  ERRORS  AND  APrEALS,  VIII. 


trial,  and  thereupon  the  other  party  sue  ont 
a  writ  of  error,  this  court  will  first  determine 
upon  the  propriety  of  granting  the  new  trial ; 
and  this  will  be  done  solely  on  the  bill  of  ex- 
ceptions taken  to  the  granting  of  it;  and  if 
in  the  case  as  it  is  thus  made,  the  order 
granting  the  new  trial  is  erroneous,  the  first 
verdict  will  be  established,  notwithstanding 
any  fact  which  may  appear  on  the  last  trial 
showing  that  the  first  verdict  was  wrong; 
FrizeU  v.  White,  5  C.  198.    See  nost,  103. 

Yet  in  general,  this  court  woula  feel  reluct- 
ance in  establishing  the  first  verdict,  when,  on 
a  second  trial,  the  jury  had  found  difl\;rently 
on  the  same  evidence,  otherwise,  when  the 
second  verdict  is  clearly  on  illegal  evidence 
and  wrong ;  Wood  v.  Am,  Ldfe  Ins,  Co,,  7  H. 
609. 

102.  Same :  What  evidence  the  court  con- 
siders. Where  the  plaintiff*  in  error  seeks  to 
establish  in  this  court  a  verdict  which  in  the 
court  below  had  been  rendered  in  his  favor 
and  then  set  aside,  he  must  show  that  it  was 
correct  on  the  evidence  actually  submitted  to 
the  jury;  as  this  court,  in  determining  upon 
the  propriety  of  the  judgment  of  the  court 
below  in  setting  aside  the  verdict,  will  not 
consider  any  evidence  offered  by  the  plaintiff^ 
in  error  in  the  trial,  and  erroneously  excluded 
from  the  jury  by  the  court;  Tegardtn  v.  Car- 
penter, 7  G.  404. 

103.  RuJe  in  granting  or  refming:  Dis- 
cretion, The  granting  of  a  new  trial  rests  in 
a  great  metisure  in  the  sound  discretion  of 
the  court  below.  If  a  new  trial  be  refused,  a 
strong  case  must  be  raadu  to  justify  this  court 
in  saying  it  was  error.  And  so,  if  it  be 
granted,  it  must  be  made  manifest  that 
it  was  improperly  granted.  And,  indeed, 
greater  indulgence  is  allowed  to  the  granting 
than  the  refusal  of  a  new  trial,  since  the 
granting  is   not  a  final  judgment,  but  the 

f parties  have  another  opportunity  of  estab- 
ishing  their  rights;  and  if,  on  the  new  trial, 
the  verdict  should  be  clearly  right  for  the  ap- 
plicant, this  confirms  the  action  of  the  court 
in  granting  it;  Dorr  v.  Watson,  6  C.  383. 
See  aw^e.  101. 

104.  Bill  of  exceptions  to  third  new  trial. 
A  bill  of  exceptions  taken  to  the  action  of 
the  court  below  in  overruling  or  granting  a 
motion  for  a  new  trial,  is  intended  to  present 
the  single  question,  whether  the  action  of  the 
court  below,  in  that  respect,  was  correct  or 
not.  The  bill  of  exceptions  can  present  no 
question,  except  such  as  the  court  below  could 
consider  on  that  motion.  Hence,  if  the  bill 
of  exceptions  be  taken  to  the  action  of  the 
court  below  in  refusing  a  third  new  trial, 
the  High  Court  cannot  look  to  it  for  any 
purpose,  even  for  errors  of  the  court 
in  giving  or  refusing  instructions.  These 
should  have  been  excepted  to  on  the  trial  by 
special  bill  of  exceptions ;  and  then,  if  erro- 
neous, the  court  might  grant  a  venire  de  novo, 
notwithstanding  two  new  trials  had  already 
b.ien  granted  ;  Ray  v.  McCary.  4  C.  404.  See 
post.  167;  S.  P.,  Thornton  v.  West  Fdiciana 
R  R,  Co.,  7C.  U3. 


8.  Two  Hew  Trials  and  the  Granting  of  a  Third* 

105.  Where  there  has  been  two  mistrials 
and  then  a  verdict,  this  court  will  very  reluct- 
antly interfere ;  and  if  it  appear  that  there  is 
not  a  probability  of  a  change  in  the  result  on 
another  trial,  a  new  trial  will  not  be  granted, 
though  the  preponderance  of  the  evidence  is 
against  the  verdict;  Philhrick  v.  Holhwau, 

6  H.  91. 

106.  Effect  of  two  concurring  verdicts. 
Two  concurring  verdicts  may  operate  as  a 
persuasive  reason  for  not  granting  a  third 
new  trial,  but  they  are  not  an  absolute  bar  to 
the  granting  of  another  new  trial.  Whether 
the  court  can  grant  more  than  two  new  trials 
under  the  statute ;  Qucere  f  Stamps  v.  Bush, 

7  H.  255. 

107.  The  power  to  grant  more  than  two  new 
trials.  The  statute  (H.  &  C.  87(*>)  declares  that 
no  more  than  two  new  trials  shall  be  granted 
to  the  same  party  in  the  same  case.  Hence,  if 
a  motion  be  made  for  a  third  new  trial,  the 
court  will  have  no  jnrisdiction  to  hear  it ;  but 
this  does  not  prevent  the  court  from  setting 
aside  the  verdict,  and  awarding  a  venire  de 
novo  for  errors  of  law  committed  by  the  court 
during  the  trial,  as  often  as  that  mav  occur; 
Ray  V.  McCary,  4  C.  404.  See  ante.  104; 
S.  r.,  Thornton  v.  Wed  Feliciana  R.  R,  Co., 
7  C.  143;  Field  v.  Weir,  6  C.  56. 

108.  Effect  of  second  verdict.  On  a  com- 
plicated state  of  facts,  a  second  verdict  is 
entitled  to  great  weight  and  should  stand, 
unless  manifestly  against  law ;  but  when  the 
facts  are  undisputed,  and  the  error  in  the 
verdict  is  a  mistake  of  the  jury  in  applying 
the  law  to  the  facts,  it  is  the  province  of  the 
court  to  correct  it;  Stamps  v.  Bush,  1  \\, 
255.  And  so,  if  a  material  part  of  the  evi- 
dence be  ille^ral.  the  court  will  grant  a  second 
new  trial ;  Kirkland  v.  Carr,  6  U.  584. 

See  Nbw  Trials,  48,  et  seq, 

9.  Xifoellaneont  Beoitiont  on  New  Trials. 

109.  The  question  far  the  court  in  grant' 
ing  a  new  trial.  Where  a  new  trial  has  been 
refused  in  the  court  below,  and  the  qaestion 
arises  in  the  High  Court  as  to  whether  the 
verdict  is  sustamed  by  the  evidence,  the 
point  of  inquiry  will  be,  not,  whether  the  ver- 
dict is  clearly  right,  but  is  it  manifestly 
wrong;  and  if  not  manifestly  wrong,  the  ver- 
dict will  not  be  disturbed  ;  Waul  v.  Kirk- 
man,  13  S.  &  M.  699;  Prewett  v.  Coopwood^ 
1  G.  369. 

110.  Position  and  duty  of  High  Court  as 
to  new  trials.  The  statute  allowing  bills  of 
exception  to  be  taken  to  the  judgment  of  the 
Circuit  Court,  on  motions  for  new  trials, 
places  the  High  Court  in  the  same  position 
as  that  of  the  court  below,  in  determining  upon 
the  propriety  of  a  new  trial.  This  court  can 
consider  points  and  objections  alone,  which 
the  Circuit  Court  could  have  considered,  and 
no  others.  And  the  statute  was  not  intended 
at  all  to  abrogate  the  rale,  requiring  excep- 
tions to  the  admission  of  evidence  to  be  taken 
and  noted  at  the  time  and  during  the  pro- 
gress of  the  trial :   Philips  v.  Lane,  4  U.  122 
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(seepos^  118).  The  statnte  pnts  this  court 
in  the  place  of  this  court  below,  and  requires 
it  to  do  what  that  court  should  have  done ; 
and  if  the  verdict  be  contrary  to  law  as  shown 
by  the  evid«»nce  in  the  bill  of  exceptions,  the 
coart  will  set  it  a«>ide ;  Reaves  v.  Dennis,  6 
S.  &  M.  89. 

111.  Same.  Where  a  case  is  brouffht  to 
this  court  upon  bill  of  exceptions.  taKen  to 
overruling  a  motion  for  a  new  trial,  and  em- 
bodying the  whole  evidence,  this  brings  up 
the  whole  case,  facts  and  law,  and  it  is  the 
dqty  of  the  court  to  decide  according  to  the 
case  so  made,  and  afford  the  proper  remedy, 
although  DO  advantage  was  taken  by  de- 
murrer of  defects  in  the  declaration.  Hence, 
where  in  an  action  on  a  note,  made  by  a  mar- 
ried woman,  it  was  averred  in  the  declara- 
tion, that  it  *•  was  given  in  and  about  the 
exclusive  business  of  the  defendant,"  which 
allegation  shows  no  cause  of  action  against 
her.  and  the  plea  was  payment,  and  no  proof 
offered  to  show  payment  of  the  note,  and  the 
verdict  was  against  the  defendant  on  her  plea 
of  payment;  and  then  the  after  motion  for  a 
new  trial  overruled,  she  brought  the  case  here, 
it  was  held,  that  notwithstanding  there  was  no 
evidence  to  sustain,  the  issue  as  she  made  it. 
yet  as  the  whole  case  showed  that  the  verdict 
against  her  was  wrong,  a  new  trial  should  be 
granted  ;  Robertson  v.  Brnner.  2  C.  242. 

112.  Grounds  for  vew  trial  must  he  att- 
signed  in  the  motion,  'J'he  statute  requires 
the  reasons  for  a  motion  for  a  new  trial  to  be 
set  out  in  the  motion  ;  and  pn  the  hearing  of 
this  motion,  both  in  the  court  below  and  in 
this  court,  the  applicant  can  rely  on  no  other 
groand  than  those  specified  in  the  motion ; 
Barney  v.  Srherling.  40  M.  320. 

113^  Sfxme  :  Exceptions  to  charges  by  mo- 
tion for  new  trial.  Instructions  when  marked 
**  given,"  or  **  refused,"  are,  by  statute,  a  part 
of  the  record ;  but  this  does  not  change  the 
rale  requiring  exceptions  to  betaken  to  them 
in  the  court  below.  This  may  be  done  in  two 
ways  :  1st,  By  bill  of  exceptions  taken  during 
the  progress  of  the  trial ;  2d,  By  assigning 
the  error,  in  giving  or  refusing  them,  as  a 
groand  for  a  new  trial  in  the  court  below,  and 
taking  a  bill  of  exceptions  to  the  action  of 
the  court  on  that  motion.  Both  or  either  of 
these  modes  may  be  pursued  in  the  same  case. 
Bui  if  no  exceptions  were  taken  during  the 
trial,  then  the  only  question  is  the  propriety 
of  the  judgment  on  the  motion  for  a  new  trial ; 
and  this  court  can  consider  no  ground  for  a 
Dew  trial  not  assigned  in  the  court  below. 
Hence,  in  that  case,  if  the  motion  do  not  as- 
sign as  ground  for  a  new  trial  error  as  to  the 
instructions,  they  cannot  be  considered  in  this 
court ;  P>. 

1 13a.  Review  of  report  of  referee^*  in  Pro- 
bate Court.  This  court  will  review  the  action 
of  referees  to  whom  a  claim  against  an  insol- 
vent estate  has  been  referred,  and  if  their 
decision  be  based  on  inconclusive  and  unsat- 
isfactory evidence,  their  report  will  be  recom- 
mitted ;  Reed  v.   Wiley,  5  S.  &  M.  394. 

1136.  Review  of  allowance  set  aside  to 
VfidLow,    This  court  will  not  set  aside  an 


allowance  made  to  a  widow  for  a  year's  sup- 
port, merely  because  the  members  of  the  court 
would  probably  have  allowed  a  less  sum  if 
they  had  been  on  the  commission,  especially 
when  there  has  been  two  reports  from  the 
commissioners  and  the  Probate  Court  has  al- 
lowed the  smallest  sum  reported  by  them ; 
McReary  v.  Robinson,  12  S.  &  M.  318. 

114.  Reversing  finding  of  chancellor.  A 
decree  of  a  chancellor  will  not  be  reversed  in 
this  court  on  the  facts  solely,  unless  the  pre- 
ponderance of  evidence  against  it  be  very 
great.  The  decree  will  not  be  set  aside  merely 
because  it  is  doubtful  whether  it  be  right  or 
not;  Dillard  v.  Wright,  11  8.  &  M.  455.  If 
the  evidence  be  exactly  equiponderant,  the  de- 
cree will  not  be  set  aside,  thoujjh  it  be  in  favor 
of  the  affirmant ;  Fux  v.  Matthews,  4  (i.  433 ; 
nor  will  this  court  set  aside  the  report  of  a 
commissioner  in  chancery,  confirmed  by  the 
chancellor,  assessing  the  hire  of  slaves, 
merely  because  four  witnesses  against  three 
prove  the  assessment  too  high.  There  should 
be  a  clear  preponderance  against  the  report 
to  warrant  this  court  in  setting  it  aside ; 
Trotter  v.  White.  4  0.  88. 

115.  Same.  Where  the  evidence  was  con- 
flicting and  a  material  part  of  it  was  given  by 
personal  examination  in  open  court  before 
the  chancellor,  and  the  veracity  of  some  of 
the  witnesses  directly  quest i(»ned  by  the  testi- 
mony of  other  witnesses  examined  to  that 
point,  this  court  will  not  pronounce  the  deci- 
sion of  the  chancellor,  upon  its  weight,  erro- 
neous, unless  the  error  be  very  clearly  shown 
by  a  consideration  of  all  the  evidence ;  Keaton 
V.  Mdler.  U  G.  630. 

116.  For  excessive  damages  in  actions  ex 
delicto,  see  ante,  93a.    Damages,  22. 

IX.  Bills  of  Exceptions. 

See  Bills  op  Exceptions.  Evidrncf, 
329  to  331. 

1.  When  Ezoeptions  should  be  taken. 

116a.  Must  be  taken  when  the  ruling  is 
made.  Exceptions  must  be  taken  at  the  time 
of  the  ruling;  and  if  on  a  jury  trial,  before 
the  jury  retire  from  the  bar ;  Wilson  v. 
Owens,  I  H.  126.  And  the  statute  allowing 
bills  of  exception  to  be  taken  to  the  judgment 
of  the  Circuit  Court  overruling  a  motion  for 
a  new  trial,  was  not  intended  to  abrogate  the 
rule  requiring  exceptions  to  the  admission  of 
evidence  to  be  taken  and  noted  at  the  time 
they  are  made  and  during  the  trial ;  Philips 
V.  Lane,  4  H.  122.  Whenever,  however,  the 
instructions  are  marked  "  given,"  or  *'  re- 
fused," they  may  be  objected  to  by  assignin*^ 
the  action  of  the  court  in  giving  or  refusing 
them  as  a  ground  for  a  new  trial ;  Barney  v. 
Scherling,  40  M.  320.  See  ante,  112,  113,  and 
post,  llt5. 

2.  How  Bzoeptions  thonld  be  taken. 

117.  Exception  to  evidence:  Setting  ovi 
the  evidence.  When  the  testimony  on  a  par- 
ticular point  is  excepted  to  in  the  court  below, 
and  that  evidence  and  no  other  is  set  out  in 
the  bill  of  exceptions,  this  court  will  consider 
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the  bare  point  excepted  to.  In  thia  case  a 
witness  was  permitted  to  testify  and  he  was 
objected  to  on  the  ground  of  interest,  and  his 
testimony  alone  set  out  in  the  bill  of  excep- 
tions, and  the  court  holding  the  witness  inter- 
ested, granted  a  new  trial ;  Scott  v.  Wat- 
hins  et  al,  2  S.  &  M.  233.  And  in  except- 
ing to  the  ruling  of  the  court  below  rejecting 
a  witness  as  incompetent,  it  is  not  necessary 
to  set  out  the  facts  proposed  to  be  proven  by 
him.  It  is  otherwise,  however,  when  the  evi- 
dence is  rejected  for  irrelevancy ;  Fairley  v. 
Fairley,  f>  G.  18.     See  ante,  89. 

118.  Exceptions  to  evidence,  may  he  on  bill 
of  exceptions,  taken  on  motion  for  uev)  trial. 
If  the  bill  of  exceptions  taken  to  the  decision 
of  the  Circuit  Court,  on  a  motion  for  a  new 
trial,  recite  that  exceptions  were  taken  at 
the  time,  to  the  rulings  of  the  court,  upon  the 
admission  of  evidence,  it  is  sufficient  to  au- 
thorize this  court  to  review  the  rulinsrs  thus 
excepted  to;  Holman  v.  Murdoch,  5  G.  275 ; 
see  ante,  110,  116. 

119.  Exceptions  to  instructions  m^y  he 
taken  on  motion  for  new  trial.  See  anie^ 
112,  113.  116. 

120.  Exceptions  to  evidence  must  he  spe- 
cifir.  Objections  to  the  admission  of  evi 
dcnce.  should  specifically  point  out  the 
ground  on  which  they  are  based,  so  that  if 
capable  of  being  removed  by  other  proof,  it 
may  be  introduced  ;  Doe  v.  Natchez  In^*.  Co., 
b  S.  &  M.  107  ;  RoxUh  v.  Agricvllural  Bank, 
12  S.  &  M.  161 ;  Morris  v.  Henderson,  8  G. 
492  ;  Monk  v.  Home^  9  G.  101.  See  ante,  80 
84,  85,  86. 

3.    Necessity  for  Exceptions  and  Bills  of 
Exceptions. 

121.  Bill  of  exceptions  only  medium  to 
show  facts  to  ILgli  Court.  When  a  cause 
has  been  tried  in  the  Circuit  Court  upon  an 
issue  of  fact,  the  High  .Court  can  known«>lh- 
ing  of  the  facts  except  through  the  medium 
of  a  bill  of  exceptions,  or  by  agreement  of 
the  parties;  Gwinn  v.  Williams,  5  C.  324. 
liencc,  a  certificate  of  the  clerk,  where  a 
judirmeni  by  default,  or  nil  dicit,  was  taken, 
setting  out  a  copy  of  the  note  on  file,  and 
showing  it  to  be  different  from  the  one  de- 
scribed in  the  declaration,  will  not  be  noticed  ; 
Barfield  v.  Impson,  IS.  &  M.  326 ;  nor  can 
the  court  know,  whether,  when  such  judgment 
was  entered,  the  note  was  on  file  or  not,  ex- 
cept through  a  bill  of  exceptions ;  Vickery 
V.  Rester,  4  H.  293.  But  now,  by  Rev.  Code 
of  1857,  p.  492,  art.  90,  the  instrument  sued 
on,  or  a  copy,  is  required  to  be  filed  with  the 
declaration,  and  is  made  a  part  of  the  record ; 
Marshall  v.  Hamilton,  41  M.  229. 

122.  Sam^ :  In  Prohate  Court,  The  stat- 
ute requires  the  testimony  in  a  trial  in  the 
Probate  Court,  when  an  appeal  is  taken,  to 
be  redaced  to  writing,  and  it  ought  to  be 
certified  by  the  judge.  This  court  will  not 
notice  the  testimony  of  witnesses  reduced  to 
writing  after  the  trial  (though  it  was  agreed 
that  the  appellant  should  have  until  the  next 

.  term  to  reduce  the  evidence  to  writing),  when 


its  correctness  is  certified  by  the  clerk  alone; 
Boss  V.  MimSy  7  S.  &  M.  121. 

123.  When  bill  of  exceptions  dispensed 
vnih.  If  the  judgment  itself  show  an  erro- 
neous ground  in  a  matter  of  fact,  upon  which 
the  court  acted,  it  will  be  reversed,  though 
there  be  no  bill  of  exceptions ;  Shidds  7. 
Graves,  6  H.  262.  And  so  if  on  the  face  of 
the  judgment  itself,  the  facts  upon  which  it 
was  rendered,  sufficiently  appear  to  show  the 
judgment  to  be  erroneous,  this  court  will  re- 
verse it,  though  no  bill  of  exceptions  be 
taken  ;  Com'l  B'k  of  Manchester  v.  Coroner 
of  Yazoo  Co.,  6  H.  530.  But  the  copy  in 
the  record  of  a  bill  of  exchange  and  protest, 
on  which  suit  is  brought,  does  not  show  the 
facts  on  which  the  verdict  was  rendered,  so 
as  to  authorize  a  reversal,  on  the  ground  that 
considering  such  copy,  the  suit  was  brought 
before  the  bill  fell  due ;  Wilkinson  v.  Cook, 
44  M.  367. 

1 24.  Necessity  for  exceptions  to  inHructims. 
Unless  the  instructions  (in  a  crimiual  case) 
given  by  the  Circtlit  Court  be  excepted  to  in 
that  court,  this  court  will  not  notice  ahy 
alleged  error  in  them,  in  connection  with  the 
propriety  of  the  verdict,  or  of  the  judgment 
overruling  a  motion  for  a  new  trial ;  ^c(A(s 
Case,  2  G.  473 ;  S.  P.,  Price's  Case,  7  G.  531. 

125.  Necessiti/  for  exceptions  to  judgment 
overruling  motion  for  a  ntw  trial.  See  aiUe^ 
94e,  94/ 

126.  Necessity  for  excepting  to  account  in 
chancery.  If  a  decree  for  an  account  in  chan- 
cery be  correct  as  respects  the  principle  of 
stating  it,  objections  to  it  will  not  be  noticed 
here,  unless  exceptions  were  filed  to  it  in  the 
court  below ;  Williamson  v.  Downs,  5  0. 
402. 

127.  Necessity  for  exceptions  to  the  allow- 
ance of  amendmenfs.  This  court  will  not  re- 
verse the  action  of  the  Chancery  Court  allow- 
ing amendments,  unless  it  was  excepted  to  at 
the  time  ;  Pa.'^s  v.  McRae.  7  G.  143  ;  nor  wiU 
it  notice  an  objection  made  in  the  court  be- 
l<»w  to  the  admission  of  a  new  party  to  a  mo- 
tion against  a  sheriff  for  a- failure  to  pay  over 
money  collected,  unless  it  be  excepted  to  ; 
Pugh  V.  Boyd,  9  G.  326. 

4.  What  must  be  in  Bill  of  Exceptions. 

128.  What  bill  of  exceptions  mu^t  contain. 
Written  as  well  as  oral  evidence  will  not  be 
reviewed  in  this  court  unless  incorporated  in 
a  bill  of  exceptions  ;  Rogers  v.  McDamd.  3 
H.  172.  Written  evidence  copied  in  the 
transcript  of  the  record  sent  to  this  court 
will  not  be  noticed ;  Officers  of  Court  v. 
Bank  of  Port  Gibson,  4«.  &  M.  431.  And  so 
an  affidavit  for  a  change  of  venue  is  mattertn 
pais,  and  will  not  be  noticed  unless  incorpor- 
ated in  a  bill  of  exceptions ;  Grant  v.  plant- 
ers' Bank,  4  H.  326. 

See  Bill  op  Exceptions,  6,  7,  8,  9,  10,  11. 

129.  H7ia<  and  how  much  evidence  must 
be  in  bill  of  exceptions.  See  ante,  99,  94d, 
94b,  94a,  67,  58. 

5.  What  may  be  Certified  in  Bill  of  EzooptionB. 
1 29a.    T\liat  may  not  he  certified  m  bill  of 
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exceptions.  The  office  of  a  bill  of  exceptions 
is  to  make  that  a  part  of  the  record,  which 
would  otherwise  be  no  part  of  it.  Hence, 
what  is  a  part  of  the  record  cannot  be  certi- 
fied to  this  court  in  a  bill  of  exceptions. 
Thus  a  judgment  of  the  court  below,  over- 
ruling a  motion  for  a  new  trial,  Qannot  be 
certified  in  a  bill  of  exceptions  ;  Barrington 
V.  Miss,  Cent.  B.  R.  Co.,  3  G.  370.  And  so  of 
a  motion  for  a  now  trial ;  and  both  the  mo- 
tion and  the  judgment  on  it,  must  be  certified 
to  this  court,  otherwise  than  in  a  bill  of  ex- 
ceptions, or  else  this  court  will  not  notice 
them;  N.  O  J.  Sf  G.  N.  H.  R.  Co.  v.  AU~ 
bntton,  9  G.  242. 
iSee  Bills  op  Exckptions,  1. 

6.  Xisoellaneoat. 

1296.  Bill  of  exceptio7is  mttst  he  signed. 
This  court  will  not  notice  a  paper  copied  in 
the  record  as  a  bill  of  exceptions,  unless  it 
bvi  signed  by  the  judge ;  Graves  v.  Monetf  6 
8.&M.  384. 

X.  Jadgment    of    the    OouH;    Its   Fonn, 
Nature  and  Bequisites. 

1.  Jadgment  on  Reversal;  When  Judgment  here. 

1 30.  Wh  en  judgment  is  w  rong  hut  the  verdict 
is  right.  If  the  judgment  of  the  court  be- 
luw  be  wrong  but  the  verdict  be  right,  this 
court  will  reverse  the  jud«^ment  and  enter  the 
proper  judgment  here  on  the  verdict ;  Tliomas 
V.  Estes,  2  S.  &  M.  439 ;  /////  v.  Robeson,  ib. 
ft4l ;  Barron  v.  Wade,  7  S.  «fe.  M.  49 ;  Mul- 
drow  V.  Davis,  12  rf.  <fc  M.  6oo. 

IHl.  Judgment  here  on  vtrd'ct  illegally  set 
aside.  Judgment  will  be  eniered  here  on  a 
verdict  properly  rendered  in  the  court  be- 
low, but  illegally  and  without  authority  set 
aside  by  the  circuit  judge  in  vacation,  and 
after  his  term  of  office  had  expired ;  Coo})- 
wood  V.  PrcweU.  1  G.  206.  bee  a7ite,  10 1,  et 
seq. 

132.  Judgment  on  sustaining  or  overruling 
demur f-er.  Where  a  good  special  plea  in  bar 
is  plea«led,  to  which  there  is  a  demurrer 
which  is  undisposed  of,  and  there  is  a  verdict 
and  judgment  for  the  plaintiff  on  the  general 
issue,  on  a  writ  of  error  to  that  judgment, 
this  court  will  reverse  it  and  enter  the  pruper 
judgment  here,  viz. :  judgment  of  nil  capias 
fur  defendant  on  his  special  plea.  Fur  the 
special  plea  being  a  good  bar  to  the  action,  if 
the  demurrer  had  been  overruled  formally  by 
the  court,  that  was  the  judgment  v\  hich  should 
have  been  entered  by  the  court,  and  as  the 
plaintiff  was  allowed  to  go  to  trial  on  the 
general  issue  without  any  disposition  having 
been  made  of  the  demurrer,  he  had  the  same 
advantage  as  if  the  demurrer  had  been  sus- 
tained in  the  court  below.  Nor  wilj  tfiis  court' 
in  such  a  case  remand  the  cause  to  enable 
the  plaintiff  to  avail  himself  of  the  privilege 
of  withdrawing  the  demurrer  and  pleading 
before  any  judgment  of  the  court  rendered 
on  the  demurrer ;  Bailey  v.  Gaskins,  6  H. 
519.  But  this  is  overruled  by  Gtvin  v.  Mc- 
CarroUf  1  ti.  &  Bi.  351 ;  where  it  was  held, 


that,  by  the  statute,  the  Circuit  Court  is  arthor- 
ized,  in  its  discretion,  after  the  plaintiff^s  de- 
murrer to  defendant's  plea  or  rejoinder  has 
been  overruled,  either  to  enter  judgment  final 
for  defendant  or  allow  ihe  plaintiff  to  with- 
draw his  demurrer  and  file  a  replication  or 
surrejoinder;  and  this  court  in  reversing  a 
judgment  sustaining  such  a  demurrer,  and 
entering  a  judgment  overruling  it,  will  re- 
mand the  cause  without  entering  judgment 
final,  so  as  to  give  the  plaintiff  an  opportu- 
nity to  apply  to  the  court  below  for  leave  to 
withdraw  his  demurrer  and  plead  over ; 
Gwin  V.  McCarroll,  supra.  And  under  the 
act  of  1840  (Session  Law?,  p.  132),  where 
judgment  final  is  rendered  upon  sustaining  a 
demurrer  to  a  pleading,  the  party  declining 
to  Hsk  leave  to  amend,  this  court,  upon  hold- 
ing the  demurrer  to  be  good,  will  not  remand 
the  cause  to  allow  the  pleading  to  be  amended, 
when  it  appears  from  the  whole  pleadings  that 
the  defective  pleading  cannot  be  amended  in 
substance  according  to  the  facts  of  the  case ; 
Agneto  v.  McElroy,  10  S.  &  M.  552.  See 
post^  135. 

133.  Effect  of  judgment  here.  When  the 
High  Court,  upon  the  reversal  of  a  judgment, 
enters  the  judgment  here,  which  ought  to  have 
been  entered  in  the  court  below,  the  judg- 
ment here  is  nunc  pro  tunc;  and  nothing  occur- 
ring since  the  rendition  ot  the  judgment,  and 
not  disclosed  in  the  record,  will  be  noticed 
or  considered  as  a  reason  why  the  judgment 
should  not  be  entered  ;  Dean  v.  State^  2  8.  & 
M.  200. 

134.  Judgment  where  excess  is  remitted. 
If  the  judgment  be  excessive  in  being  for  a 
greater  amount  than  claimed  in  the  declara- 
tion, the  defect  may  be  cured  by  a  remittitur 
entered  in  this  court :  Hurd  v.  Germany^  7 
H.  675 ;  or,  if  it  be  for  more  than  is  due,  a 
remittitur  may  be  entered  and  judgment  en- 
tered here  for  the  true  amount ;  Newman  v. 
Mackin,  13  S.  &  M.  383 ;  Anderson  v.  Tarp- 
Uy,  6  8.  &  M .  r>07  ;  Buck  v.  Little,  2  C.  463  j 
Breck  v.  Smith.  44  M.  690.  A nd  judgment  was 
entered  for  damages  as  in  case  of  affirmance 
in  such  a  case,  in  Green  v.  Robin^iony  3  H.  104. 
Hut  t'le  c(mrt  will  not  notice  an  alleged  ex- 
cess, unless  a  calculation  showing  it  be 
presented  according  to  the  rule  of  court; 
Hathcockv.  Owm.  44  M.  799.   See  post,  142. 

134a.  Judgment  of  couH  below  amended. 
This  court  will  amend  informal  judgments  of 
the  court  below,  by  supplying  clerical  omis- 
sions and  enterinsr  up  the  proper  judgments  ; 
Buckingham  v.  Nelson,  42  M.  417. 

2.  When  Remanded  on  Beversal. 

135.  Judgment  where  demurrer  is  over- 
ruled.  When  the  court  below  overrules  a  de- 
murrer to  a  plea  and  enters  final  judgment 
thereon  for  defendant,  without  awarding  re- 
spondent ouster  ^  and  the  plaintiff  sues  out  a 
writ  of  error,  and  the  plea  is  adjudged  good 
in  the  High  Court,  tiie  cause  will  be  re- 
manded to  give  the  plaintiff  an  opportunity  of 
replying ;  Randolph  v.  Singleton y  12  S.  &  M. 
439.    See  ante^  132. 

And  so  if  a  demurrer  to  a  plea  be  sustained 
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and  on  judgment  of  respondeat  ouster  rendered 
by  the  court  without  application  therefor  by 
defendant,  he  pleaded  again,  this  is  not  a 
waiver  of  the  demurrer,  and  this  court  will, 
on  writ  of  error,  decide  on  the  validiiy  of  the 
plea,  and,  if  it  be  good,  will  overrule  the  de- 
murrer to  it  and  remand  the  cause ;  EUts  v. 
Martin.  2  S.  &  M.  187 ;  S.  P.,  Willts  v.  Ives, 
IS.&M.  307. 

136.  Judgment :  Wheii  trial  was  had  with- 
out replication  to  a  plea.  When  the  defen- 
dant in  the  court  below  is  forced  to  a  trial 
without  any  repUcaiion  being  filed  to  an 
affirmative  plea,  it  will  be  error  ;  if  he  had 
asked  for  judgment  on  the  plea  for  want  of 
a  replication,  and  on  its  refusal  had  ex- 
cepted, it  would  then  have  been  a  matter  of  in- 
quiry in  this  court  whether  it  would  render 
juddment  on  the  plea,  or  remand  the  cause  ; 
but  on  failure  to  take  such  exception,  this  couct 
will  only  reverse  the  judgment  and  remand 
the  cause;  Smifh  v.  Elder,  14  S.  k  M.  100. 

137.  Remanded  on  sustaining  demurrer. 
Where  this  court  reverses  the  judgment  of  the 
Circuit  Court  overruling  the  plaintiffs  demur- 
rer to  a  plea,  judgment  final  will  not  be  en- 
tered here  against  the  defendant,  but  the 
cause  will  be  remanded  so  as  to  allow  the 
defendant  to  amend  ;  Trotter  v.  Parker,  9  G. 
473;  S.  P.,  Randolph  v.  /Singleton,  i2  S.  & 
M.  439.     See  ante,  135. 

138.  Decree  in  chancer^/  remanded  for  new 
proof,  A  final  decree  of  the  Chancery 
Court,  based  on  a  will  probated  in  a  sister 
State,  was  reversed  because  the  will  was  not 
properly  autheuticated ;  but*  the  cause  was 
remanded,  that  the  plaintiff  might  have  an 
opportunity  of  producing  a  copy  properly 
authenticated ;  Stewart  v.  Swanzy.  12  S.  & 
M.  684.  And  this  was  done  a  second  time  in 
the  same  case;  S.  C,  1  C.  502. 

See  post,  144. 

8.  MiBoellaneous  Deoisions  on  Jadgments  in 
High  Court. 

139.  Judgment  reversed  as  to  one,  and 
affirmed  as  to  another.  On  writ  of  error 
prosecuted  by  the  maker  and  endorser  a 
promissory  note  or  bill  of  exchange,  to  revise 
a  judgment  against  them,  that  jud/j ment  may 
be  reversed  as  to  one,  and  affirmed  as  to  the 
other ;  Holman  v.  Murdoch^  5  (t.  27.5 ;  Wit- 
kinsan  v.  Cook,  44  M.  367.  See  posty  199. 
See  J  UDGMENT,  74. 

140.  Judgment  on  affirmance:  Effect, 
The  judgment  rendered  by  this  court  upon 
the  affirmance  of  the  judgment  below,  against 
the  plaintiff  in  error  or  appellant,  and  his 
sureties,  does  not  merge,  extinguish  or  satisfy 
the  original  judgment  thus  affirmed,  but  rati- 
fies and  confirms  it;  and  it  does  not,  there- 
fore, extinguish  the  lien  of  the  original  judg- 
ment, which  continues  in  full  force  from  its 
date ;  Planters'  Bank  v.  Calvit,  3  S.  &  M. 
143 ;  Kilpatrick  v.  Dye's  Heirs,  4  S.  &  M. 
289. 

141.  Judgment  aaainst  sureties  of  appel- 
lant on  dismissal.  Where  an  execution  was 
issued  on  a  bond  given  by  the  purchaser,  at  a 
commissioner's  sale  in  chancery,  and  was  su- 


perseded, and  afterwards  the  supersedeas  was 
dismissed  here,  by  an  affirmance  of  the  decree 
dismissing  the  supersedeas,  a  judgment  in  this 
court  will  be  entered  against  the  principal 
and  sureties  in  the  appeal  bond,  for  the 
amount  of  the  debt  superseded,  and  interest 
and  costs  ;  Conger  v.  Robinson,  4  S.  &  M.  210. 

142.  Whi^i  judgment  mat^  be  entered  on 
appeal  bond.  I  his  court  has  no  power  to 
enter  a  judgment  against  the  sureties  on  a 
writ  of  error  or  appeal  bond,  except  only 
when  the  judgment  is  affirmed,  or  the  appeal 
or  writ  of  error  dismissed.  Where  the  judg- 
ment of  the  court  below  is  reversed,  and  this 
court  proceeds  to  enter  the  proper  judgment 
here,  it  cannot  enter  judgment  against  the 
sureties  on  the  appeal  or  writ  of  error  bond, 
and  if  it  do,  the  judgment  will  be  void ;  Kib- 
ble V.  Bufler.  5  C.  .586.     See  ante.  134. 

14  I.  Effect  of  affirming  avi  id  judgment. 

The  affirmance  of  a  void  judgment,  on  ac- 
count of  a  defect  in  the  transcript  of  the 
record  from  the  court  below,  gives  it  no 
validity;  Pender  r.  Felts.  2  8.  &  M.  53.i. 
And  the  rule  is  the  same,  when  the  invalidity 
of  the  judgment  was  not  disclosed,  owing  to 
a  fraudulent  alteration  in  the  record  of  the 
court  below ;  Wilson  v.  Montgomery,  14  8. 
&  M.  205. 

1 44.  Th  e  proper  judgm ent  loh  re  thp  judges 
differ.  Wht*re  one  of  the  judges  of  the  High 
Court  is  interested,  and  the  other  two  differ 
as  to  whether  there  is  error  or  not  in  the 
record,  the  judgment  will  be  affirmed;  bnt  if 
both  agree  that  there  is  error,  and  one  thinks 
the  High  Court  should  enter  a  corrected 
judgment,  and  the  other  thinks  the  cause 
should  be  remanded,  the  case  must  of  neces- 
sity be  remanded ;  McNuU  v.  Lancaster,  9 
S.  &  M.  .570.  And  where  all  three  of  the 
judges  sit  in  the  case,  and  one  is  of  opinion 
there  is  no  error  on  the  record,  and  that  the 
judgment  ought  to  be  affirmed,  and  the  other 
two  are  of  opinion  that  a  new  trial  ought  to ' 
be  granted,  though  on  different  grounds,  the 
judgment  must  be  reversed;  Browning  s  Ca^e, 
4  G.  47. 

145.  Judgment  mine  pro  tunc.  If  a  party 
die  after  the  cause  is  argued  and  submitted, 
and  taken  under  advisement,  and  before  a 
decision  is  made  at  a  subsequent  term,  judg- 
ment will  then  be  entered  nunc  pro  tunc,  as 
of  the  term  at  which  the  submission  was  made, 
and  that  judgment  may  then  be  revived  in 
favor  of,  or  against  the  legal  representatives 
of  the  deceased  party ;  TunstaXl  v.  Walker,  2 
S.  &  M.  638. 

146.  Power  of  the  court  over  its  men  Judg- 
ments. The  judgments  of  the  High  Oourt 
are  under  the  control  of  the  court,  during  the 
term  at  which  they  are  rendered ;  and  the 
undelivered  opinion  of  one  of  the  judges, 
may  be  recalled  upon  his  being  satisfied  of 
its  being  erroneous,  without  any  petition 
for  re-argument;  McRaven  v.  McGutre^  9 
S.  k  M.  34. 

147.  Power  of  chancellor  over  cattse  re- 
manded. A  decree  of  this  court  remanding  a 
cause  to  the  chancery  court,  and  directing  a 
foreclosure  of  a  mortgage,   does  not    take 
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away  the  power  of  the  chancellor  to  allow 
amendments  of  the  pleadings,  and  to  make 
such  other  orders  as  equity,  and  the  right  of 
the  case  may  demand.  His  right  to  do  these 
thJBgrs,  is  as  full  in  such  a  case,  as  in  any 
oiher  pending  in  his  court ;  the  effect  of  the 
mandate  from  the  court  being  only  to  require 
bim,  upon  the  state  of  the  pleadings  and 
proof  remaining  the  name  as  it  was  when  the 
case  was  decided  here,  to  render  the  decree 
therein  directed  ;  Wailes  v.  Jt/hnson,  3  0. 421. 

148.  Same.  The  power  of  a  chancellor 
o?era  decree  of  this  court,  sent  to  the  Chan- 
cery Court  for  execution,  is  rather  minis- 
terial than  judicial — to  enforce  the  execution 
of  the  decree,  not  to  inquire  into  its  validity. 
He  cannot  inquire  into  any  fact  which, 
though  not  expressly,  was  yet  incidentally 
and  necessarily  involved  in  the  decision  of 
this  court,  in  rendering  the  decree ;  and 
beoce,  it  will  be  an  unwarranted  exercise  of 
power  for  the  chancellor  to  quash*  an  execu- 
tion issued  from  the  Chancery  Court  to  enforce 
a  judgment  rendered  in  this  court,  upon  the 
ground  that  the  person  acainst  whom  the 
execution  was  issued  and  the  judgment 
rendered,  in  his  capacity  as  administrator, 
was  not  in  fact  administrator  at  the  time  of  the 
rendition  of  the  judgment  against  him  in  this 
court;  Hejulerson  v.  Winchester ,  2  G.  290. 
See  po^,  186. 

XI.  Be-argument  and  Be-hearing. 

149.  Granted  more  readily  when  judgment 
in  the  court  is  final  A  re-argument  is  not 
a  mitter  of  the  same  moment,  where  the 
judgment  is  reversed  and  cause  remanded,  as 
when  the  judgment  here  is  final ;  and  in  the 
latter  case,  the  court  will  be  more  inclined  to 
yield  to  an  application  to  grant  one  ;  Tans- 
tall  V.   Walker,  2  S.  A  M.  638. 

150.  When  applied  for  to  argue  a  new 
point.  It  is  a  strong  reason  for  refusing  a  re- 
ar>rament,  that  counst»l  applying  for  it  pro- 
pose to  raise  a  new  point  in  it,  not  noticed  in 
the  first  argument.  Counsel  ought  to  cover 
their  whole  ground  at  first,  and  not  make 
experiments  on  a  single  point,  and  if  that 
faiU.  change  their  position;  Tunstall  v. 
Walker,  supra.  A  re-argument  will  not  be 
granted  to  enable  counsel  to  discuss  a  ques- 
tion not  argued  on  the  first  argument,  or 
assigned  for  error ;  Ramsey  v.  Barbaro,  12 
S.  A  M.  293. 

I.ol.  i?e  argument  ai  subsequent  term.  This 
court  has  the  right,  at  a  term  subsequent  to 
the  one  at  which  a  cause  has  been  decided 
and  judgment  entered  in  it,  to  grant  a  re-hear- 
ing. This  power,  however,  will  not  ordinarily 
be  exercised ;  but  if  the  former  decision  was 
on  a  plain  mistake  of  the  facts,  as  contained 
in  the  record,  and  would  have  the  effect  to 
bar  iaiportant  rights,  a  re-bearing  will  be 
granted  ;  Roberts  v.  Edmondson^  4  8.  &  M. 

152.  Same.  Whether  this  court  has  the 
power  to  modify  its  decree  after  the  term  at 
which  it  was  rendered;  Quaere f  But  if  it 
has,  it  will  not  do  so  after  the  lapse  of  a  year 
from  its  rendition,  unless  absolutely  necessary 
25 


to  prevent  injustice.  It  will  not  be  done  if 
the  same  end  can  be  attained  by  applying  to 
the  Chancery  Court  to  which  the  cause  was 
remanded,  for  an  amendment  of  the  pleadings  ; 
Wailes  y.  Johnson,  3  C.  421.  See  ante,  146, 
147. 

Xn.  Practice. 
1.  Certiorari. 

153.  When  applied  for.  After  the  defend- 
ant in  error  has  pleaded  to  the  assignment  of 
errors,  *'' in  nidi o  est  erratum"  it  is  too  late 
to  apply  for  a  certiorari ;  that  plea  admits 
the  correctness  of  the  record;  Patrick  v. 
McKemon,  5  H.  578. 

154.  For  redundant  matter  in  the  record. 
The  object  of  a  certiorari  in  this  court  is  to 
perfect  the  record,  and  will  lie  as  well  when 
it  is  shown  that  the  transcript  contains  what 
it  onght  not  to  contain,  as  when  it  does  not 
contain  what  it  ought  to  contain ;  Harris  v. 
Planters*  Bank,  4  S.  &  M.  701. 

155.  For  diminution  in  record:  Case  in 
judgment.  When  the  transcript  of  the  record 
from  the  court  below,  which  is  certified  to  this 
court  on  writ  of  error,  shows  that  a  judgment, 
final  in  its  nature  and  character,  was  rendered, 
if  the  defendant  in  error  relies  upon  the  fact 
that  such  judgment  was  afterwards  set  aside  ^ 
in  that  court,  he  should  suggest  a  diminution 
of  the  record,  and  pray  for  a  certiorari,  and 
if  upon  the  return  of  the  certiorarty  an  order 
setting  aside  the  final  judgment  be  certified 
to  this  court,  the  writ  of  error  will  be  dis- 
missed on  motion ;  Byrne  Sf  Co.  v.  Jtfferies,  9 
G.  533.     See  ante,  4. 

156.  Proof  required  on  application,  A 
certiorari  will  not  be  granted  it  resisted,  un- 
less satisfactory  proof  be  made  of  the  defect 
in  the  record,  and  that  it  can  be  corrected. 
The  statement  of  counsel  on  these  points 
made  on  information  is  not  sufficient  \  Patrick 
V.  McKemon,  5  H.  578. 

2.  The  Citation. 

157.  Testz  of.  The  citation  should  be 
tested  in  the  name  of  the  chief  justice  of 
this  court ;  and  in  this  case  the  writ  of  error 
was  dismissed  for  this  defect,  and  also  be- 
cause the  citation  was  improperly  serve'd; 
Coleman  v.  Tidwdl,  5  H.  12. 

158.  Service  of.  The  leaving  of  a  copy  of 
the  citation  at  the  office  of  the  attorney  for 
defendant  in  error  is  an  insufficient  service ; 
lb.  See  ante,  157.  An  acknowledgment  by 
defendant  of  service  of  the  citation  endorsed 
on  it  by  the  clerk  below,  is  a  mode  of  service 
unknown  to  the  law ;  and  if  there  be  no  other 
evidence  of  service,  the  writ  of  error  will  be 
dismissed  ;  Cox  v.  Wadlington,  3  H.  57. 

159.  Alias  citation,  A  writ  of  error  will 
be  dismissed,  if  the  plaintiff  in  error  fail  for 
fifteen  days  after  the  return  day  to  apply  for 
an  alias  writ,  the  original  being  not  returned 
served;  and  this,  although  the  plaintiff  in 
error  produces  an  affidavit  of  tne  sheriff, 
showing  that  he  had  duly  served  the  original, 
and  lost  it ;  Newell  v.  Brings,  3  H.  4o.  An 
alias  will  not  be  granted  without  proof  ot 
diligence  in  serving  the  original ;  but  ii  will 
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be  too  late  to  make  objection  on  the  ground 
of  want  of  diligence,  on  a  motion  to  quash 
made  at  a  terra  subsequent  to  the  one  at 
which  the  alias  citation  issued ;  Natchez  Jns. 
Co.  V.  Stanton,  4  H.  7. 

8.  Belay  Cases. 

160.  Hov)  disposed  of.  Delay  rases,  under 
the  rule,  will  be  dismissed  on  Fuggestion  of 
couusel  in  writing ;  Adams  v.  Alunson,  3  H. 
77.  Since  the  passage  of  the  statute  requir- 
ing three  dockets  to  be  kept  in  the  High 
Court,  one  for  each  district,  a  case  cannot  be 
submitted  as  a  delay  case,  except  during  the 
time  in  which  the  docket  on  wluch  it  appears 
is  under  consideration ;  Coppage  v.  Hall,  9  S. 
&  M.  360. 

4.  Bi& missals,  and  Motions  for. 

161.  Necessity  for  motion  to  dismiss.  No 
motion  to  dismiss  is  necessary  when  the  court 
has  no  jurisdiction;  the  court  will  of  itself 
dismiss  a  cause  at  any  time  when  it  discovers 
it  has  no  jurisdiction  ;  Pickett  v.  Pickett,  1  H. 
267.  An  objection  to  the  writ  of  error  or 
appeal  cannot  be  urged,  as  a  ground  for  dis- 
mi-igal,  on  the  final  hearing;  it  should  be 
raised  by  a  motion  to  dismiss ;  Kobeiison  v. 

^Johnson,  40  M.  S)i)i\ 

162.  When  motion  made.  Where  the  ap- 
peal was  returnable  to  the  December  term, 
and  the  record  was  not  filed  till  the  3d  day  of 
January,  the  court  will  not  entertain  a  motion 
to  dismiss  for  the  delay  in  filing  the  record, 
which  was  not  entered  until  after  the  record 
was  filed  The  motion  should  have  been  made 
before;  Carmichael  v.  West  Feliciana  R.  R. 
Co.2H.bl7.  (Seepos^,  168.)  A  motion  to 
dismiss  a  case  because  the  death  of  the  ap- 
pellant had  been  suggested  several  terms  be- 
fore, and  no  steps  had  been  taken  to  revive,  is 
premature,  if  made  before  the  cause  is  regu- 

arly  reached  on  the  docket ;  Bums  v.  Stan- 
ton, 2  V.  bBi). 

6.  Causes  for  Dismissal. 

163.  No  writ  in  the  record.  Where  a  cause 
is  broufirht  up  by  writ  of  error,  and  there  be 
no  writ  in  the  record,  it  will  be  dismissed ; 
D^vane  v.  Catching,  2  H.  H84. 

164.  For  improper  service  of  citation,  im- 
proper teste,  and  failure  to  apply  for  alias^ 
see  ante.  157,  l.iB,  159. 

165.  For  want  of  jurisdiction^  see  aTite^ 
161. 

166.  For  had  appeal  bond.  If  the  appeal 
bond  be  defective  m  not  containing  a  covenant 
to  pay  the  recovery  in  the  court  below,  and 
the  costs  and  the  judgment  in  the  High  Court, 
the  appeal  will  be  dismissed ;  Bowie  v.  Hagan, 
5  H.  13.    See  Appeal,  3,  4,  5,  9. 

167.  For  want  of  final  judgment,  see 
ante.  4,  15.o. 

168.  For  failure  to  file  record  in  time. 
When  the  plaintiflF  in  error  fails  to  file  the  rec- 
ord on  the  first  day  of  that  term  of  this  court  to 
which  it  is  returnable,  the  cause  will  be  dock- 
eted and  dismisi^ed  on  motion  of  defendant  in 
error,  and  upon  his  filing  a  copy  of  the  record, 
or  a  copy  of  the  citation  executed.    And  this 


rule  is  not  changed  by  the  act  of  18.39  (H.  t 
H.  542.?!  55,  56).  providing  for  a  separate 
docket  for  each  of  the  three,  districts  and  an- 
thorizing  errors  to  be  assigned  on  the  day  the 
cause  is  taken  up  ;  McGee  v.  Caruthers'2'6. 
&  M.  443.     (8ee  ante.  162.) 

169.  Costs  on  dismissal  for  want  of  juris- 
diction. Where  an  appeal  or  writ  of  error  is 
dismissed  for  want  of  jurisdiction,  the  appel- 
lant or  plaintiff  in  error  is  liable  to  be  taxed 
in  this  court  with  costs  ;  and  the  cost  of  the 
transcript  of  the  record  from  the  court  below, 
is  properly  a  part  of  the  costs  in  this  court : 

Work  v.  Mnllory,  3  C.  172,  overruling  Green, 
y.  Whiting,  i  H.  &  M.  579,  which  held  that 
this  court  had  no  jurisdiction  to  render  a  jud^r- 
ment  for  costs  in  such  a  case,  and  could  only 
strike  it  from  the  docket. 

170.  Seating  aside  dismissal.  Where  a 
cause  has  been  dismissed  for  want  of  service 
of  citation,  the  order  of  dismissal  will  not  be 
set  aside  at  a  subsequent  term,  on  a  showing 
of  diligence  then  made ;  that  showing  should 
hare  been  made  on  the  hearing  of  the  motion 
to  dismiss  ;  Harper  v.  Lowry,  6  H.  268. 

6.  Joinder  in  Error. 

171.  Failure  to  join  in  error.  On  default 
of  the  defendant  in  error  to  file  his  joinder 
in  error,  within  the  time  prescribed  by  the  rule 
of  court,  this  court  will  not  reverse  the  judg- 
ment for  want  of  such  joinder,  but  will  pro- 
ceed to  hear  the  cause  ex  parte.  This  is  the 
English  rule,  and  is  most  consonant  to  justice; 
Mason  V.  Lane,  5  H.  11.  (Joinder  in  error  is 
not  required  under  the  present  practice.  G  ) 

7.  Revivor. 

172.  Revivor  and  abatement.  When  the  ap- 
pellant dies  before  the  return  term,  his  repre- 
sentatives are  entitled  to  revive;  and  the 
cause  will  not  then  be  dismissed  for  want  of 
assignment  of  errors;  Carmichael  v.  }\esi 
Feliciana  R.  R  Co.,  2  H.  817.  And  by  the 
common  law,  writs  of  error  and  appeals,  did 
not  abate  by  the  death  of  either  party  after 
the  assignment  of  errors ;  and  under  our 
statutes,  abolishing  the  assignment  of  errors, 
the  filing  of  the  record  must  be  considered 
as  the  assignment  of  errors  in  this  respect ; 
Torry  v.  Robertson,  2  C.  192.  A  writ  of 
error  or  appeal  does  not  abate  by  the  death 
of  appellant  or  plaintiff  in  error,  but  after 
such  death  the  court  may  proceed  vrithout 
revivor  to  examine  the  errors  assigned,  but 
not  to  fender  judgment;  Burns  v.  Stanton, 
2  C.  580.  And  if  the  plaintiff  in  the  court 
below  die  after  the  rendition  of  a  judgment 
in  his  favor,  a  writ  of  error  will  lie  against 
his  administrator  to  revive  that  judgment, 
without  its  having  been  revived  in  his  name ; 
^V.  0,  J.  Sf  G,  N.  R.  R,  Co.  V.  RoUins,  7  G. 
384. 

173.  Same:  Priv^ity  between  administrator 
and  his  successor,  Cnder  the  statutes  of 
this  State,  the  administrator  de  bonis  non  is 
in  full  privity  with  the  previous  admlDistrator. 
He  may  prosecute  or  defend  a  writ  of  error 
to  revise  a  judgment  rendered  in  favor  of,  or 
against  his  predecessor  without  revivor ;  and 
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177.  Maiter  of  record  per  se  must  not  he 
in  hill  of  exceptions,  Tliis  court  will  not  re- 
vise the  action  of  the  court  below  in  granting 
or  refofiiog  a  new  trial,  unless  both  the  mo- 
tion for  a  new  trial  and  the  judgment  thereon 
be  certified  to  this  court  as  a  part  of  the 
record,  otherwise  than  in  a  bill  of  exceptions ; 
N.  0.  J,  h:  G.  N.  R.  R  Co.  v.  AUbritton,  9 
G.  242 ;  Barringtcm  v.  Miss.  Cent.  R.  R.  Co., 
3  G.  370.  ITie  record  must  also  show  the 
final  judgment ;  Rogers  v.  McDaniel,  3  H. 
172;  S,  P.,  Wliitaeid  v.  WeathrooTc,  40  M. 
311;  Moody  y.  Nichols,  I  O.  109;  Smithy. 
Calcote,  41  *M.  656.     See  ante.  129. 

178.  Amendment  of  the  record.  This  court 
cannot  allow  an  amendment  of  the  record, 
the  effect  of  which  would  be  to  cure  a  defect 
which  existed  when  the  writ  of  error  was 
sued  out,  and  thereby  defeat  the  writ.  Hence 
when  judgment  in  eiectment  was  taken,  after 
the  expiration  of  the  lease,  as  stated  in  the 
declaration,  a  motion  to  amend  by  inserting 
a  longer  lease,  was  disallowed  in  this  court; 
Lindsey  y.  Henderson,  5  G.  502.  It  will, 
however,  amend  informal  judgments  by  sup- 
plying clerical  omissions  of  the  court  below, 
and  enter  up  proper  judgment  in  such  cases ; 
Buckingham  v.  Nelson,  42  M.  417. 


V  here  a  writ  of  error  is  sued  out  in  such  case, 
after  the  appointment  of  an  administrator  de 
bonis  non,  a  scire  facias  ad  audiendum 
errores  may  properly  issue  from  this  court  to 
Dotify  the  administrator  de  bonis  of  the  pen- 
dency of  the  writ  here;  Mayer  v.  McClure, 7 
G.  389. 

174.  Deaih  of  party  after  stibmission.  If 
a  party  die  after  his  cause  has  been  argued 
and  submitted,  and  taken  under  advisement, 
and  before  a  decision  made  at  a  subsequent 
terra,  judgment  will  be  entered  nunc  pro  tunc, 
80  as  to  make  it  of  the  term  at  which  the 
cause  was  submitted,  and  previous  to  the 
death  of  the  party,  and  the  iudgment  may 
then  be  revived ;  TunstaM  v.  'Walker,  2  S.  & 
M. 638. 

lT4a.  Revivor  here  sufficient  in  court  below. 
The  revival  of  a  suit  here,  by  or  against  an 
administrator,  is  suflBcient  for  all  subsequent 
proceeding's  in  the  court  below,  without  any 
new  revival  in  that  court ;  Cannon  v.  Cooper ^ 
10  G.  784. 

8.  MifoeUaneont. 

174&.  Practice  in  relation  to  correction  of 
errors  in  fact  in  this  court,  W  hen  an  error 
in  fact,  committed  in  the  rendition  of  a  judg- 
ment  in  this  court,  is  sought  to  be  corrected 
by  motion  made  at  a  term  subsequent  to  the 
rendition  of  the  judgment,  the  party  making 
the  motion  should  give  at  least  ten  days' 
written  notice  to,  or  have  citation  served  for 
ten  days  on,  the  opposite  party  or  his  attor- 
ney ;  Miss.  §•  Tenn,  R.  R,  Co,  v.  Wynne,  42 
M.  315. 

Zm.  The  Becord. 

174c.  Is  the  only  medium  between  this  and 
the  inferior  court.  The  record  is  the  only 
medium  by  which  this  court  can  examine  any 
question  presented  to  the  court  below ;  Green 
V.  Robinson,  3  i\.  104.  This  court  can  act 
only  on  the  record  from  the  court  below, 
which  contains  a  case  sufficiently  certain  to 
enable  this  court  to  determine  what  it  is ; 
Carraway  v.  Board  of  Police  of  Yazoo  Co., 
1  B.  23.  And  this  court  can  notice  nothing 
Dot  properly  apart  of  the  record,  though  em- 
braced in  it ;  Kibble  v.  Butter,  14  S.  &  M.  207. 

175.  Acts  in  pais  no  part  of  the  record.  No 
acts  of  the  parties  in  pais,  are  parts  of  the 
record  unUss  made  so  by  bill  of  exceptions. 
Hence  the  affidavit  and  bond  of  a  claimant 
in  a  proceeding  under  the  statute,  are  no 
parts  of  the  record,  and  the  court  cannot 
notice  them  for  any  fact  which  is  not  other- 
wise disclosed  by  the  record ;  lb. 

See  further  on  this  subject,  Bill  of  Excep- 
tions, 6.  7,  8,  9,  10. 

176.  What  the  record  contains.  The  final 
record  in  this  court  embraces  citation,  writ 
of  error,  the  transcript  of  the  record  from 
the  court  below  (except  deposition  in  chan 
eery  cases),  the  assignment  of  errors  and 
joinder,  all  interlocutory  orders,  and  the  final 
judgment ;  and  the  plamtiff  in  error,  though 
successful,  is  liableto  the  clerk  for  the  costs 
of  the  same;  Officers  of  the  Court  v.  Fisk, 
7  H.  403. 


XIV.  Hisoellaneoa8. 


1.  Costs. 


179.  What  costs  plaintiff  in  error  liable 
for.  though  succesffut.    See  ante,  176. 

180.  Costs  of  the  transcript  a  part  of.  The 
costs  of  the  transcript  of  ihe  record  in  the 
court  below,  is  properly  chargeal>le  as  a  part 
of  the  costs  in  this  court;  Work  v.  Mallory, 
3  C.  172. 

181.  Costs  where  dismissal  for  want  of 
jurisdiction.  Where  an  appeal  or  writ  of 
error  is  dismissed  for  want  of  jurisdiction, 
the  plaintiff  in  error  is  liable  to  be  taxed 
with  the  costs  in  this  court ;  Work  v.  MaJlory, 
supra  ;  which  overrules  Green  v.  Whiting,  1 
8.  &  M.  579,  which  held  that  this  court,  in 
such  a  case,  had  no  jurisdiction  to  enter  any 
judgment  except  to  strike  the  cause  from  the 
docket. 

8.  Conitraetioii  of  the  Opinion  of  the  Court. 

182.  Language  constrw  d  loith  reference  to 
the  facts  of  the  case.  However  general  the 
language  of  this  court  may  be,  it  must  be 
construed  with  reference  to  the  facts  of  the 
case ;  Bell  v.  Tombigbee  R.  R,  Co.,  4  S.  &  M. 
549 ;  Buckingham  v.  Bailey,  lb.  538 ;  Pass  v. 
McRea,  7  G.  143 ;  Gamttt  v.  Cowles,  10  G. 
60. 

8.    Ret  A^judioata. 

183.  First  decision  is.  The  decision  of  this 
court,  in  a  cause  once  here,  is  final  on  all  the 
points  of  law  adiudicated,  and  the  court  will 
not  re-adjudge  these  matters  when  the  cause 
is  brought  here  a^ain ;  McDonald  v.  Green, 
9  S.  &  M.  138.  The  points  so  settled  consti- 
tute the  law  of  the  case  in  all  subsequent 
proceedings  in  the  court  below,  and  in  this 
court,  when  brought  here  a  second  time ;  and 
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the  JDdgment  on  the  second  writ  of  error  or 
appeal  muRt  be  the  same  unless  a  different 
one  is  authorized  by  new  facts  developed; 
S.  C,  13  S.  &  M.  445 ;  Bridge/orth  v.  Gray, 
10  G.  136;  Stewart  v.  Stebbins,  1  G.  66 ; 
J^^mtth  V.  Elder,  14  S.  &  M.  100.  But  the 
rule  was  once  held  the  contrary,  in  McNeill 
V.  Burtouj  1  H.  ftlO.  As  to  the  extent  of  the 
decision  as  res  adjudicataj  see  Rbs  Adjudi- 

CATA,   6. 

184.  Same :  Case  in  judgment.  Where 
the  High  Court  has  decided  a  controversy 
between  two  judgment  creditors,  as  to  their 
respective  rights  to  the  proceeds  of  sales 
made  under  their  respective  executions,  and 
a  subsequent  controversy  arises  between  the 
same  parties  as  to  their  respective  rights  to 
the  proceeds  of  other  sales,  made  under  exe- 
cntimis  from  the  same  judgments,  and  under 
like  circumstances,  the  former  opinion  will  be 
conclusive  of  the  rights  of  the  parties  in  the 
latter  controversy;  Martin  v.  Loflandj  10  S. 
&  M.  317. 

185.  Sam£:  Another  instance.  But  the 
decision  of  this  court  upon  a  demurrer  to  a 
bill  in  chancery,  is  not  an  adjudication  in 

.  reference  to  a  plea  then  filed,  but  not  dis- 
posed of  or  considered ;  Abby  v.  Com'l  Bank 
of  New  Orleans,  5  G.  571. 

186.  Efect  of  decisions  as  to  facts  in  the 
record.  When  a  judgment  has  been  rendered 
in  this  court,  the  law  presumes  that  every 
fact  essential  to  its  validity  was  duly  brought 
to  the  consideration  of,  and  settled  by.  the 
court,  including  the  right  and  capacity  of  the 
parties  to  the  record,  to  conduct  the  litiga- 
tion, and  every  matter  so  adjudicated  and  in- 
volved in  the  record,  becomes  a  part  of  the 
record  aiid  proves  itself,  and  it  cannot  be  im- 
pf»ached  in  the  Inferior  Court,  to  which  it  is 
sent  for  execution;  Henderson  v.  Winchester, 
2  G.  290.    8ee  ante,  148. 

4.  Stare  Beeisit. 

1 87.  Ruh  where  prior  decisions  are  con- 
flicting. Where  there  are  conflicting  decisions 
of  this  court  on  the  same  point,  the  first 
wrong  and  the  last  right,  this  court  will  ad- 
here to  the  last  decision,  even  where  a  course 
of  practice  in  relation  to  the  giving  of  notice 
of  protests  of  bills  and  notes  has  grown  up 
under  the  first  decision,  which  would  cause 
loss  and  inconvenience  by  its  reversal ;  Hogatt 
V.  Bingaman,  7  H.  5C5. 

188.  Rule  (W  to.  This  court  is  not  precluded 
by  the  decisions  of  the  (old)  Supreme  Court, 
but  will  decide  according  to  its  own  convictions 
of  the  law.  Perhaps,  no  general  rule  can  be 
laid  down,  fixing  the  circumstances  which 
shall  determine  whether  an  erroneous  deci- 
sion shall  be  followed  or  reversed,  but  the 
circumstances  of  each  case  must  be  looked 
to, — the  extent  of  influence  on  contracts  and 
interests,  which  the  former  decision  may  have 
had,  whether  it  be  only  doubtful  or  clearly 
against  principle,  whether  sustained  by  some 
authority  or  oppose  to  all.  Where  all  this  is 
done,  if  no  particular  injury  will  result  from 
tlie  reversal  of  an  erroneous  rule  once  recog- 


nized, it  will  be  done ;  Garland  v.  Rowar^  2 
8.  &  M.  617. 

189.  Necessity  for  adhering  to  former 
decision.  A  change  by  this  court  of  rules  of 
law  which  it  has  once  established,  and  on  the 
faith  of  which  contracts  have  been  made  or 
rights  acquired,  will  produce  most  of  the  in- 
jurious effects  of  retrospective  legislation; 
Shelton  v.  Hamilton.  1  C.  496. 

190.  Where  there  is  only  a  single  decision. 
This  court  will  not  adhere  to  a  single  decision, 
in  conflict  with  a  long,  uniform  and  well  set- 
tled train  of  adjudications  in  other  courts, 
which  are  based  on  principles  of  the  sound- 
est policy,  when  under  that  decison  no  impor- 
tant  rights  could  in  any  likelihood  have  arisen ; 
Gully  y.  Duraap,  2  C.  410. 

191.  Rules  of  mere  expediency.  Rules  of 
law  which  relate  principally  to  matters  of  ex- 
pediency,  when  once  settled  by  this  court, 
will  not  be  changed ;  Davidson  v.  Allen,  7 
G.  419. 

192.  On  points  of  prarJice.  This  court  will 
not  lightly  depart  from  its  former  rulings,  but 
when  a  former  decision  is  on  a  mere  point  of 
practice,  and  no  rights  have  grown  up  under 
It,  the  court  will,  if  it  be  erroneous,  reverse 
it;  Gwin  v.  McCarroll,  I  8.  &  M.  351. 

5.     Supreme  Court  of  the  United  States. 

1 93.  When  not  followed  by  th  is  court.  This 
court,  whilst  entertaining  the  highest  respect 
for  the  Supreme  Court  of  the  United  States, 
will  not,  in  regard  to  questions  on  which  the 
decisions  of  this  court  are,  by  the  constitu- 
tion and  laws,  final,  change  the  rules  of  law 
settled  by  it,  in  order  to  conform  to  the  rul- 
ings of  that  court ;  Shdton  v.  Hamilton,  1  C. 
496.  And  this  court,  in  the  construction  of 
domestic  statutes  of  the  State,  passed  for 
the  good  government  of  its  citizens,  and  the 
welfare  of  the  commonwealth,  will  not  yield 
its  well  matured  and  clear  convictions  to  the 
opinion  of  the  Supreme  Court  of  the  United 
States,  but  will  exercise  its  judement,  in  ex- 
clusion of  all  other  tribunals ;  Deans  v.  Jtfc- 
Lenilon,  1  G.  343 ;  S.  P.,  Brian  v.  William' 
sun.  7  II.  14. 

See  Constitutional  Law,  ll.o,  116, 

6.    Release  of  Errors. 

194.  Must  be  pleaded.  A  release  of  errors, 
either  direct  or  constructive,  cannot  be  taken 
advantage  of  by  motion — the  release  roust 
bo  pleaded;  Vick  v.  Maidding,  1  H.  217; 
ProdotY.  Mc  Caleb,  2  C.  169. 

The  issuance  of  an  injunction,  under  the 
Act  of  1857,  is  a  release  of  errors,  in  the 
judgment  enjoined,  in  the  same  manner  as  if 
a  release  of  errors  had  been  executed; 
Thompson  v.  Munson,  43  M.  176.  But  under 
the  former  statute,  (H.  C.  760,  J  4),  it  did 
not  operate  per  se  as  a  release;  but  the  chan- 
cellor would  dissolve  an  iniunction  unless  a 
release  of  errors  was  filed ;  moody  v.  Harper, 
6  C.  615. 

7.    Terms  of  Court, 

195.  By  the  revised  constitution  of  1865» 
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the  High  Court  must  hold  at  least  two  terms 
in  each  year,  one  of  which,  at  least,  shall  be 
at  the  capital,  and  the  other  or  others,  at 
SDch  other  place  or  places  as  the  Legislature 
shall  direct.  But  the  two  terms  intended  by 
the  constitution,  does  not  simply  refer  to  sit- 
tings of  the  court,  but  also  to  stated  periods 
for  the  holding  of  the  court,  at  which  every 
causes  pending  in  it  shall  be  legally  triable, 
unless  continued  for  cause.  Hence,  the  act 
of  February  21  st,  1867,  making  four  districts 
in  the  State,  and  providing  for  a  term  in  each 
district,  at  which  the  causes  originating  in 
that  district  shall  alone  be  triable,  is,  in  effect 
to  have  but  one  term  in  i  year,  since  there  is 
only  one  term  at  which  the  business  in  any 
specified  part  of  tb^  State  can  be  disposed  of. 
And  for  that  reason,  the  act  of  1867  is  un- 
constitutional in  that  respect,  and  the  conrt 
will  hear,  at  each  of  the  four  terms,  all  the 
causes  on  the  general  docket  for  any  part  of 
the  State ;  Ophiion  of  the  Court,  41  M.  54. 
ITie  whole  Act  of  February  2 1st,  1867.  was 
decided  unconstitutional  in  Mobile  §•  Ohio  R. 
R.  Co.  V.  Mattan,  41  M.  692. 

8.  Ezeontion  on  Judgment  from  High  Conrt. 

196.  Circuit  clerks  issue  execution  to  en- 
force. When  the  High  Court  of  Errors  and 
Appeals  has  rendered  a  judgment  of  affirm- 
ance of  a  judgment  of  the  Circuit  Court,  or 
has  rendered  such  judgment  as  the  Circuit 
Court  should  have  rendered,  it  is  the  duty  of 
the  clerk  of  the  Circuit  Court  to  issue  an  ex- 
ecution upon  that  judgment,  on  a  certificate 
of  the  clerk  of  this  court  of  the  rendition 
thereof,  and  the  execution  so  issued  must 
conform  to  the  judgment  of  this  court,  as  cer- 
tified to  the  clerk  below ;  Morton  v.  Simmons^ 
2  S.  &  M.  601. 

197.  Same.  Therefore,  when  a  judgment 
was  rendered  on  a  forthcoming  bond,  against 
principal  and  surety,  and  the  latter  sued  out 
a  writ  of  audita  querela,  to  be  discharged 
therefrom,  which  being  dismissed,  he  sued 
out  a  writ  of  error  from  the  judgment  of  dis- 
missal, and  gave  a  supersedeas  bond,  with 
sureties,  and  that  judgment  was  affirmed,  and 
judgment  entered  against  him  and  his  sure- 
ties. Execution  on  that  judgment  should  is- 
sue  alone  against  the  parties  thereto,  and 
should  not  embrace  in  it  the  principal  in  the 
forthcoming  bond,  who  did  not  sue  out  the 
writ  of  audita  querela,  nor  join  in  the  writ 
of  error :  but,  as  to  him,  an  execution  can, 
issue  on  the  judgment  on  the  forthcoming 
bond,  as  if  there  had  been  no  subsequent  pro- 
ceedings; fh. 

198.  Correction  of  judgments  in  Hiah 
Court.  An  error  of  fact,  committed  on  the 
rendition  of  a  judgment  of  the  High  Court 
of  Errors  and  Appeals,  may  be  corrected  by 
motion,  after  the  term  has  expired,  but  the 
other  party  should  have  ten  days'  notice.  A 
more  correct  practice,  however,  would  be  to 
correct  the  error  by  writ  of  error  coram 
nobis;  Miss.  ^  Tenn.  R.  R.  Co.  v.  Wi/nne^ 
42  M.  315. 

199.  Judgment^  erroneous  <u  to  one,  erro- 


neous to  all :  Exceptions.    This  is  the  gene- 
ral rule.     See  Judgment  73,  and  ante,  139. 

But  the  rule  is  different  as  to  judgments  on 
proceedings  to  enforce  mechanics'  liens. 
These  may  be  partly  good  and  partly  bad. 
like  decrees  in  chancery.  For  instance,  the 
iudgment  may  be  good  as  a  personal  judtrment, 
but  bad  in  ordering  a  sale  of  the  land ;  Weath- 
ersby  v.  Sinclair ,  43  M.  189. 

See  Roads. 

See  Bailment,  1,  2,  3. 

See  Dkscrnt  and  Distribution,  35,  39. 

§u8bdnd  mid  ^if^. 

See  Marriage  and  Divorce.  Dower. 
Widow.    Chickasaw  Indians,  <fec.,  2. 

I.  Wife's  power  to  contract  at  common  law i 

II.  Power  of  husband  to  act  for  wife 6 

III.  Respective  interests   of  husband   and  wife   in 

her  personal  property,  at  common  law.. 12 

IV.  Husband's   interests  in,  and  power  over  wife's 

realty  at  common  law. 

/.   Generallv 23 

2.  The  huiband* s  courtfsy 26 

3.  Alienation  by  husband  0/ wife's  realty^.     3a 
V.  Separate  estate  of  wife  under  the  statutes  of 

1830,  1846,  and  1857. 

/.   The  nature  aiid  extent  0/  h^r  interest  as 

secured  by  the  statutes 33 

2.  The  husband's  interest  in  her  estate  under 

the  statutes 39 

3.  The  power  o/the  wife  to  alien  and  charge 

her  estate  under  the  statutes, 

A.  Her  Power  under  act  0/ 1839 44 

B.  Her  po^ver  under  the  acts  0/  1846 

and  1857 •; 55 

C.  The  forms  and  requisites,  to  be  ob- 

served in  aliening  and  charging.    63 

D.  Assailing  the  certificate  of  her  ac- 

knoivledgment 72 

4.  Gifts  from  husband  to  wife 74 

/.  Suits  oy  and  against  husband  and  wife...     79 

6.  Earnings  of  the  wife 85 

7.  Descent  of  wife's  property  after  death....    86 

5.  Miscellaneous. 

A.  The  schedule 9c 

B.  Proof  of  her  title  against  her  ad- 

ministrator     9a 

C.  Notice  to  purchaser  of  wife's  es- 

tate     93 

D.  Conz'eyance  to  toife  on  her  credit, 

and  on  her  husband's  credit. . .  93a 
VI.  Separate  estate  under  settlements. 

/.   Wkat  is  necessary  to  exclude  husbantTs 

right.......... 95 

2.  Construction  of  marriage  settlements ica 

3.  Registration  of  marriage  settlements 107 

4..   Trustees  in  settlements ;  husband  trustee 

for  wtfe,  and  transactions  between 

them , 109 

jr.  yits  disPonendi  of  wife  under  a  settle- 
ment. 

A.  She  has  only  the  power  conferred 

by  the  deed 114 

B.  The  more  recent  decisions  make 

her  a  femme  sole 125 

C.  Liability  of  wife  for  her  general 

engagements 126 

D.  Miscellaneous  as  to  power  of  wife, 

and  her  trustee,  to  alien 129 

VII.  The  wife's  equity  to  a  settlement  out  of  her 

property 133 

Vlll.  Post  nuptial  settlements  by  husband  on  wife....  137 
IX.  Husband's  liability  to  account  to  wife,  and  rem- 
edies of  the  wife 145 

X.  Husband's  and  wife's  liability  for  debts  and  acts 
of  wife. 

/.  Husbamf  s  liaHliiy «« 145 

a.  H^ife's  liability 195 
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XI.  In&nt  femmes  covert 137 

XII.  Wills  and  testamentary  papers  by  wife i6x 

XIII.  Agreements  between  husband  and  wife  for  sepa- 

ration  » 265 

XIV.  The  doctrine  of  entireties 173 

XV.  Conflict  of  laws  in  relation  to  marital  rights...  .  274 

XVI.  Statute  of  limitations,  as  it  affects  rights  of 

married  women 180 

XVII.  Mi.«;ccliancous, 

/.  Paraphernal  Property 186 

2.  Ptyiver  0/ husband  m'tr  wife 187 

3.  Separate  tradf  of  7vi/e ■ 180 

4.  Riglit  of  wife  to  alien  realty  under  act  of 

1822 190 

5.  Wifes  rigfit  to  guardianship  and  admin- 

istration   »...  191 

6.  Possession  of  wife's  easement  by  husband.  192 

7.  Circumstantial  proof  that  ntarriage  was 

in  this  State 193 

8.  Law  of  Louisiana  on  Paraphernal  and 

dotal  property  t  and  power  of  wife  to 
contract 194 

9.  Husband  and  wife  as  witness  for  and 

against  each  other 195 

10.  Dri>estitHre  of  wife's  separate  estate  by 

revocation  of  deed. aoa 

//.   Wife's  right  to  sue  husbancts  erecutor  at 

law " ao3 

\2.  Husbands  ass^iming  apparent  ownership 

of  wife' s  estate 204 

/J.   Wife  cannot  acquire  interest  adverse  to 

husband's  vendor  or  landlord. 205 

I.  Wife's    Power  to    Oontract  at  Oommon 
Law. 

1.  Has  no  power  to  contract.  Atcomnion 
law  (as  contradistiD^uished  from  the  equity 
system  of  jurisprudence),  a  femme  covert 
has  no  power  whatever  to  bind  herself  by  her 
contract,  which  was  simply  void  ;  if  she  had 
separate  property,  it  could  only  be  reached  in 
equity ;  Davis  v.  /'Vy.  7  8.  &  M.  64.  But 
whilst  such  a  contract  is  void,  it  is  not  TnaXnm 
in  se.  nor  malum  prohibitum,  but  its  defect 
is  in  the  want  of  the  capacity  of  the  femme 
covert  to  make  it ;  it  may  be  founded  on  a 
meritorious  consideration,  entitling  it  to  the 
favorable  consideration  of  a  court  of  justice  ; 
and  hence,  where  the  incapacity  ceases  to 
exist,  by  the  8u6.sequent  discoverture  of  the 
wife,  the  good  and  valid  consideration  on 
which  the  contract  is  based,  having  created  a 
moral  obligation  to  discharge  it,  she  will 
be  bound  by  her  new  promise,  then  made,  to 
carry  it  out ;  Franklin  v.  Beatty,  5  C.  347. 

2.  SaTne :  Can  exec^Ue  bond  as  adminis- 
tratrix in  certaii  cases.  If  a  femme  sole 
being  an  administratrix,  marry,  and  her  sure- 
ties on  her  administration  bond  petition  for 
counter  security,  she  is  competent,  in  con- 
junction with  her  husband,  to  execute  the 
new  bond,  so  as  to  release  the  old  sureties ; 
Russell  V.  McDougaJl,  3  S.  &  M.  234. 

3.  Site  may  act  as  agent.  The  wife  may, 
as  agent  of  the  husband,  make  a  contract  to 
bind  him ;  but  in  such  case  it  must  be  de- 
clared on  as  his  contract;  McKie  v.  Kent,  2 
C.  13L.  But  whilst  she  is  competent  to  act 
as  agent  for  another,  so  as  to  bind  the  princi- 
pal, yet  she  is  unable  and  incompetent  to 
oind  herself  to  discharge  the  duties  and  obli- 
gations of  an  agent  so  as  to  make  herself  re- 
sponsible on  that  account.  And  when  she 
cannot  contract  expressly,  the  law  will  not  im- 
ply a  contract  for  her ;  and  hence,  if  she 
take  exclusive  possession  of  a  trust  estate  in 
which  she,  jointly  with  others,  is  interested, 
and  receive  all  the  profits,  she  will  not  be 


liable  to  her  co-beneficiaries  for  their  share ; 
Tucker  v.  Cocke,  3  G.  184. 

4.  Bond  of  wife  as  claimant  of  property 
levied  on.  Whether  a  bond  executed  by  a 
married  woman,  jointly  with  her  husband,  for 
the  delivery  of  property  levied  on  under  an 
execution  against  another  and  claimed  by  her, 
is  voidable  or  not ;  Quaere  f  It  is  not  void ; 
and  if  upon  making  the  claim  and  tenderinfi; 
such  a  bond  with  good  security,  the  sheriff ' 
deliver  her  the  property,  he  will  not  be 
liable,  as  for  an  unauthorized  omission  to 
levy;  Moore  v.  Chambers,  II  S.  &  M.  408. 
^^e  post,  61. 

5.  She  may  execute  receipt.  The  wife  may 
execute  a  valid -receipt  for  her  separate 
estate  ;  BiUingslea  v.  JToungy  4  G.  95. 

II.  Power  of  Husband  to  act  for  Wife. 

6.  His  power  to  represent  wife  in  the  Pro- 
bate Court.  The  husband  is  authorized  by 
statute  to  act  for  his  infant  wife,  in  all  matters 
in  which  personal  estate  is  to  be  received  in 
her  right,  and  this  empowers  him  to  represent 
her  interest  on  the  final  settlement  of  an 
estate  in  which  she  is  a  distributee ;  and  it  is 
therefore  unnecessary  that  a  guardian  ad 
litem  be  appointed  for  her  in  such  a  proceed- 
ing; Frisby  v.  Harrisson^  1  G.  452.  Sed 
vide  post.  8,  9. 

7.  May  accept  a  deed  for  the  wife.  The  ac- 
ceptance of  a  deed  by  the  grantee,  or  some 
one  authorized  to  act  for  him,  is  essential  to 
its  validity.  The  husband  has  power  to  make 
the  acceptance  of  a  deed  for  the  wife;  but  in 
order  to  make  such  acceptance  valid,  he  must 
have  knowledge  of  the  contents  of  the  deed. 
The  mere  acceptance  of  the  written  instru- 
ment by  the  husband,  the  nature  and  extent 
of  which  being  unknown  to  him.  cannot  be 
construed  into  an  acceptance  of  the  deed,  so 
far  as  to  affect  the  rights  of  the  wife,  by 
vesting  an  estate  in  her;  McGehee  v.  White, 
2  G.  41. 

8.  Has  no  power  to  ratify  illegal  sale  of  her 
land  The  husband  has  no  power  to  ratify, 
without  the  consent  of  the  wife,  a  void  sale 
of  her  land,  made  under  a  decree  of  the  Pro- 
bate Court;  and  hence,  a  reception  of  the 
purchiise  money  by  him  on  her  behalf,  will 
not  preclude  her  from  insisting  on  the  inval- 
idity of  the  sale.  But  if  the  rule  were  other- 
wise, it  is  clear  that  if  be  were  the  purchaser,  a 
receipt  given  by  him  to  the  administrator  for 
the  proceeds,  in  satisfaction  of  his  indebtedness 
for  the  purchase  money,  would  not  bind  her ; 
Kempe  v.  Pintard.  3  G.  324. 

9.  His  power  to  receive  money  due  the  wife. 
Whether  the  husband,  without  the  consent  of 
the  wile,  can  receive  from  the  administrator 
the  proceeds  of  a  valid  sale  made  by  him  of 
her  real  estate,  so  as  to  discharge  the  admin- 
istrator from  all  liability  to  the  wife ;  Quccre  f 
Kempe  v.  Pintard,  3  G.  324.  But  if  she 
elect  after  his  death  to  treat  the  reception 
as  valid,  by  proceeding  against  his  estate  to 
collect,  it  will  be  good ;  Knight  v.  Whitehecui, 
4  C.  245.  By  the  Act  of  1857,  Rev.  Code 
338,  it  is  provided  that  the  joint  receipts  jof 
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husband  and  wife,  or  the  separate  receipt  of 
the  wife,  shall  be  good  for  her  separate  estate, 
and  her  hosbaod  has  now  no  rif^hl  to  receive 
her  distributive  share  in  an  estate  ;  Anderson 
Y.  Gregg,  44  M.  ITQ.     See  ante,  6. 

10.  aui  power  to  act  as  agent  for  wife.  The 
husband  is  not,  by  virtue  oi  the  marital  rela- 
tion, the  agent  of  the  wife  in  tlie  disposition 
or  management  of  her  personal  estate,  except 
BO  far  as  he  is  made  so  bv  statute ;  but  he 
maj  beconae  such  agent  by  her  consent.  He 
has  no  power  jwre  mariti  to  make  the  wife  a 
member  of  a  partnership ;  Atwood  v.  Mere- 
ditK  8  G.  635. 

11.  Same:  Act  of  1857:  By  the  Revised 
Code  of  1857,  p.  336.  art.  25,  it  is  provided, 
that  contracts  made  by  the  husband  (or  wife) 
**for  snpplies  for  the  plantation  of  the  wife, 
or  for  the  maintenance,  clothing,  care  and 
support  of  her  slaves,  and  for  the  employment 
of  an  agent  or  overseer  for  their  management, 
may  be  enforced,  and  satisfaction  had  out  of 
the  wife's  separate  estate." 

Ua.  He  has  no  power  to  submit  wife^s  inter- 
est  to  arbitration.  See  Arbitration  and 
Award.  2. 

11&.  His  power  to  aci  for  wife,  who  is  ad- 
ministrator,  ^c.  See  Executor  and  Admin- 
istrator, 2l2a. 

m.  The  Bespeotive  Interests  of  Husband 
and  Wifein  her  Personal  Property,  at 
Oommon  Law. 

12.  Husband's  right  to  her  personalty.  By 
the  common  law,  the  husband,  by  the  marriage, 
ncqnirpd  an  absolute  right  to  all  the  personalty 
of  the  wife,  and  he  might  sue  for  it  and  recover 
possession  of  it  in  his  own  name  ;  Magruder  v. 
St^cartA  H.  204 :  S.  P..  Cable  v.  Martin.  1  H. 
5.")8;  Lowry  V.  ^ows^on,  3  id  394.    Marriage, 
operated  as  a  gift  to  the  husband  of  all  the 
wife's  personalty  then  in  her  possession,  or 
which  he  should  reduce  into  his  possession  dur- 
h\Z  the  coverture  ;  KiUcrease  v.  Killcrease.  7 
H.  311 ;  Lyon  v.  Knott.  4  0.  548  ;  S.  P.,  Kabb 
V.  Griffla.  4  C.  579 ;   Vamer  v.  Gregg,  4  O. 
590;   blarJce  v.  McCreary,  12  S.  &  M.  347. 
The  husband's  right,  before  reduction  to  pos- 
session, was  contingent  and  qualified,  and  not 
a  vested  right,  and  con  Id  therefore  be  taken 
away  by  statute  passed  after  marriage,  and  be- 
fore he  recovered  possession ;  Clarke  v.  Mc- 
Creartf,  supra.    8eaT>o«^.  16. 

13.  His  right  to  wife's  choses  in  action. 
There  is  a  distinction  at  common  law  between 
chiises  in  action  belonging  to  the  wife,  at  the 
time  of  the  marriage,  and  those  accruing  to 
her  during  coverture,  so  far  as  respects  the 
right  of  the  husband  in  them.  In  the  former 
case,  the  wife  must  be  joined  with  the  husband 
in  an  action  for  their  recovery,  and  if  they 
be  not  reduced  into  possession  during  cover- 
ture, the  right  remains  in  the  wife,  tliough,  if 
she  die.  the  right  survives  to  the  husband.  In 
the  latter,  the  choses  in  action  are  the  absolute 
property  of  the  husband,  whether  reduced  to 
possession  or  not,  and  the  husband  may  sue 
for  ilieiu  ulone ;    Wade  v.  Grimly  1  H.  425 ; 


S.  P.,  Harper  v.  Archer,  4  S.  &  M.  99 ; 
Clarke  v.  McCreary,  12  S.  &  M.  347;  Cook 
v.  Lindsey.  5  G.  451 ;  Henderson  v.  Guyot,  6 
S.  &  M.  209. 

14.  Wha^  are  choses  in  action :  Legacies 
and  distributive  shares.  Legacies  and  di.s- 
tributive  shares  in  an  intestate's  estate,  are, 
until  payment  or  delivery,  merely  choses  in 
action ;  and  where  the  right  to  the  same 
property  is  joint  between  several  legatees 
and  distributees,  the  property  retains  its 
character  of  a  chose  in  action  until  division 
or  paitition;  Wade  v.  Grimes  7  H.  425  ;  S. 
P.,  Henderson  v.  Guyot,  6  S.  &  M.  209; 
Duncan  v.  Johnson,  1  C.  130 ;  Lanehart  v. 
Jeter,  7  G.  650.  And  the  widow's  right  to 
dower  in  the  personalty  of  a  deceased  hus- 
band, is  a  chose  in  action  until  assignment ; 
Duncan  v.  Johnson.  1  C.  130 ;  Harper  v. 
Archer,  8  S.  &  M.  229  ;  S.  C,  6  C.  212. 

15.  What  is  a  sufficient  reduction  to  posses- 
sion :  Assignment.  An  assignment  by  the  hus- 
btind  for  a  valuable  consideration  of  the  wife's 
chose  in  action,  when  made  during  coverture, 
is  a  sufficient  reduction  of  it  to  possession, 
and  the  assignee  is  entitled  to  it;  Lowry  v. 
Houston,  3  H.  394;  Wade  v.  Grimes,  7  H. 
425.  And  the  sale  made  by  him  of  the 
property  of  an  estate  in  which  his  wife  is 
interested  as  distributee,  before  partition, 
will  be  considered  as  a  reduction  to  his  pos- 
session of  the  part  sold ;  and  if,  in  such  sale, 
the  wife  receive  other  property  as  the  price 
of  what  was  sold,  this  also  will  be  considered 
as  reduced  to  the  possession  of  the  husband, 
and  her  right  to  it  will  be  barred ;  Harper  v. 
Archer,  6  C.  212.  And  the  purchaser  at  such 
sale  of  undivided  property,  will  be  entitled  to 
hold  it  to  the  extent  of  the  wife's  share  in 
it ;  Cable  v.  Martin,  1  H.  558.  See  post,  17, 
18. 

1 6.  Same :  Possession  without  partition. 
A  possession  by  the  husband  by  permission 
of  the  administrator,  of  the  whole  of  an 
estate,  in  which  the  wife  has  a  distributive 
share,  is  no  reduction  of  the  wife's  share  to 
his  possession,  until  there  has  been  partition 
or  division  by  decree  of  the  court,  separating 
and  dividing  her  interest  from  the  right  of  the 
others;  and  a  law  passed  during  such  pos- 
session and  before  partition,  securing  the 
property  to  the  wife,  will  be  good ;  Duncan 
V.  Johnson,  1  0.  130;  S.  P.,  Tinnin  v.  Price, 
5  0.  619  ;  Clarke  v.  McCreary,  12  S.  &  M. 
349.  And  the  rule  is  the  same,  where  the 
wife  was  administratrix,  and  held  possession 
during  coverture,  of  the  whole  estate  as 
such,  her  interest  in  it  never  having  been 
set  apart  to  her;  Lanehart  v.  Jeter,  7  G. 
630.  A  voluntary  distribution  made  between  t 
the  heirs,  all  being  sui  juris,  is  equivalent  to 
a  decree  for  that  purpose,  and  possession  held 
by  the  husband  under  such  a  pariition,  is  good 
to  bar  the  wife's  right ;  but  if  some  of  the 
distributees  in  such  voluntary  distribution, 
be  minors,  the  distribution  (as  to  other  prop- 
erty than  money)  is  not  only  invalid  as  to 
them,  but  it  cannot  have  the  efi*ect  (since  it 
may  be  disaffirmed  by  the  infants)  of  clianging 
the  rights  of  a^femme  covert,  who  is  a  distribu- 
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tee,  from  a  chose  in  action.  And  if.  upon 
disaffirmance  of  such  voluntary  division  by  an 
infant,  a  new  distribution  be  made,  and  the 
same  property  in  that  division  be  allotted 
to  the  wife,  aa  was  allotted  to  her  on  the  first, 
this  will  make  no  difference  as  to  the  validity 
and  effect  of  the  first  division  ;  her  right 
would  still  remain  a  chose  in  action,  not  re- 
duced to  possession  up  to  the  last  division, 
notwithstanding  her  husband  may  have  held 
possession  under  the  first  division,  claiming 
the  property  as  his  own  under  that  division  ; 
Kilcrease  v.  Shelbt/,  1  0.  161.  But  if  a  will 
conferring  a  legacy  on  a  woman,  provide  that 
there  shall  be  no  division  till  a  future  day, 
the  rights  of  the  husband  of  the  legatee  will 
not  be  prejudiced  or  lost,  if  he  claims  the 
property  and  exercises  over  it  all  the  owner- 
ship of  which  it  is  susceptible;  Wade  v. 
Grimes.  7  H.  425.  And  so  the  taking  pos- 
sessiiin  by  the  husband,  with  claim  of  title,  of 
property  left  to  the  wife  jointly  with  another, 
but  not  to  be  divided  between  them  until  the 
happening  of  an  event  which  did  not  take 
place  until  after  the  husband's  death,  is  a  suffi- 
cient reduction  of  it  to  his  possession  to  vest 
the  title  in  him  ;  Scott  v.  James,  3  H.  307. 
See  ante,  15,  as  to  effect  of  sale  by  husband 
of  the  property  before  division. 

17.  Same.  Case  in  judgment.  'ITie  first 
husband  died,  leaving  a  widow  and  child  ;  and 
for  three  years,  the  widow,  by  permission  of 
the  administrator,  was  in  possession  of  the 
first  husband's  plantation,  made  crops  on  it 
with  the  slaves  of  the  estate,  and  received 
the  proceeds.  She  'then  married  again,  and 
had  issue  by  her  second  hnsband,  which  issue, 
by  the  death  of  the  child  by  her  first  hus- 
band when  this  last  child  was  in  ventre  sa 
mere,  became  entitled  to  the  first  child's  half 
interest  in  the  first  husband's  estate.  After 
the  second  marriage,  the  second  husband  had 
possession  of  the  first  husband's  estate, 
which  was  still  undivided ;  he  kept  separate 
accounts  for'  it,  sold  the  crops  and  received 
the  proceeds.  He  and  his  child  died,  and  the 
widow  filed  this  bill  against  the  representa- 
tives of  her  first  husband  and  of  the  child,  to 
recover  one-half  of  the  first  husband's  estate, 
and  for  an  account :  Held, 

1.  That  she  was  entitled  to  recover  a  half 
interest,  as  there  was  no  redaction  of  it  to 
possession  bv  her  second  husband. 

S.  'i'hat  she  was  to  account  for  the  pro- 
ceeds of  the  crops  received  during  her 
widowhood,  less  the  maintenance  and  sup- 
port of  her  first  child. 

3.  That  though  the  second  husband  had 
not  reduced  to  his  possession  the  corpus  of 
the  first  husband's  estate,  so  as  to  deprive 
the  wife  of  her  rights,  yet  as  to  the  crops,  his 
sale  and  disposition  of  them  were  consid- 
ered, s»)  far  as  the  wife's  half  interest  was 
concerned,  as  a  reduction  of  them  to  possess 
sion ;  and  as  to  his  child's  half  interest,  as  a 
reception  of  it  by  him,  as  trustee  for  the 
child ;  and  that  the  wife  was  to  be  charged 
in  the  account  as  having  received  her  half 
iuterest  in  the  crops ;  Harper  v.  Archerf  6 
C.  212. 


18.  Same,  And  in  that  case,  it  farther  ap- 
peared that  the  administrator  of  the  first 
husband,  during  the  time  the  wife  had  pc»s- 
session,  purchased,  without  authority  of  law, 
slaves  for  the  estate,  with  the  proceeds  of 
the  crops ;  and  it  was  held  that  these  slaves 
belonged  to  the  estate  and  not  to  the  wife; 
and  that  the  representative  of  the  deceased 
second  husband  could  not  claim  them  as 
being  the  property  of  the  wife,  reduced  to  pos- 
session by  his  intestate  ;  lb.     See  an/e.  15. 

19.  Reduction  to  possession:  Contingent 
right  But  the  husband's  right  to  the  person- 
alty and  choses  in  action  of  the  wife,  did  not.  at 
common  law,  extend  to  an  estate  which  hnd 
been  given  to  the  wife  on  a  condition  which 
could  not  happen  during  the  husband's  life; 
for,  as  no  title  or  estate  could  vest  in  the 
wife  until  his  decease,  she  could  not  urn  it 
that  lime,  have  property  or  right  capable 
of  being  reduced  to  possession  by  him.^ 
Hence,  in  Alabama,  where  the  common  law  rule 
then  prevailed,  where  a  bequest  was  made  to 
a  trustee  for  husband  and  wife  jointly,  for 
life,  and  to  the  survivors,  though  the  estate 
be  subject  to  the  husband's  debts,  and  may 
be  sold  under  execution  against  him,  yet  if 
the  wife  survive,  her  contingeut  right  of  sur- 
vivorship has  not  been  destroyed  by  snch  sale 
and  she  may,  after  her  husband's  death,  re- 
cover the  estate ;  Sale  v.  Saunders,  2  C.  24. 

20.  Husband's  right  after  wife's  death. 
Where  a  separate  estate  in  chattels  is  con- 
veyed to  a  trustee,  for  the  use  of  the  wife, 
but  the  settlement  makes  no  disposition  of 
the  separate  estate  after  the  wife's  death,  the 
husband,  y^re  mariti.  is  entitled  to  the  estate 
on  her  death;  and  thi<  right  of  the  husband 
is  a  vested  one,  from  the  time  of  the  creation 
of  the  estate,  which  is  in  law,  but  so  much 
carved  out  of  the  husband's  interest;  and 
hence,  any  law  passed  afterwards,  dariog  the 
life  of  the  wife,  which  provides  for  a  different 
descent  of  her  property,  will  not  affect  the  hus- 
band's riffhts;  Walton  v.  Olive,  1  C.  270 
(citing  Kimball  v.  Kimbwl,  \  H.  5H3; 
Lowry  v.  Houston,  3  ib.  394 ;  Lyon  v.  Knott, 
4  (J.  548) ;  but  in  such  a  case,  slaves  pur- 
chased by  the  trustee  from  the  income  of 
the  wife,  after  the  passage  of  the  Act  of  184G, 
will  descend  on  her  death,  as  provided  for 
in  that  statnte ;  Walton  v.  Olive,  supra. 

21.  Same.  And  so  if  a  marriage  contract  be 
made  between  husband  and  wife,  by  which  a 
separate  estate  is  secured  to  the  wife,  with 
the  power  to  dispose  of  it  at  her  death,  if  she 
die  without  making  any  disposition  of  it,  the 
property  goes  to  the  husband ;  Kimbctll  t. 
Kimbail,  I  H.  532 ;  S.  P.,  Lowry  v.  Houston, 
3  H.  394.  And  so,  if  a  chose  in  action  be 
not  reduced  to  possession  during  the  wife's 
life,  the  right  to  it  will  survive  to  her  hus- 
band ;  Henderson  v.  Guyot,  6  S.  &  M.  209. 
See  ante,  13. 

22.  Instance  a>s  to  whether  a  chose  in  action 
accrued  before  or  after  marriage.  A  tesiatur 
bequeathed  to  his  wife,  during  her  widowhood 
the  power  to  manage  bis  estate,  and  opon  her 
marriage  he  directed  that  she  should  have  a 
child's  part  of  it  set  off  to  her :  Held,  that 
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the  will  jrave  her  a  vested  interest  upon  the 
death  of  the  testator,  and  that,  as  to  her 
second  husband,  her  right  was  a  chose  in  ac- 
tion accruing  before  coverture,  in  which  he 
would  have  no  interest,  unless  he  reduced  it 
to  possession  during,  coverture ;  Wade  v. 
GrimeSf  7  H.  423. 


lY.  Husband's  Interest  in  and  Power  over 
Wife's  Bealty  at  Oommon  Law. 

1.  Generally. 

2X  Husband  entifled  to  rents.  By  the  com- 
moD  law  the  husband  is  entitled,  during  cover- 
ture, to  the  usufruct  of  the  wife's  realty,  and  he 
may  lease  the  same  during  the  coverture.  This 
rule  is  not  changed  by  the  Act  of  1^39  (see 
postY  and  since  that  time,  as  before,  tlie  rents 
of  the  wife's  realty  are  subject  to  be  applied 
to  the  husband's  debts ;  Baynton  v.  Finnall, 
4S.  AM.  198. 

24.  Emblements  nf  wife's  estate.  And  where 
the  wife  has  a  lile  estate  in  lands,  which  is  ter- 
minated by  her  death,  whilst  there  is  a  grow- 
ing and  unfathered  crop,  the  husband  is 
entitled  to  the  emblements;  Hall  v.  Brow- 
rf^r.  4H.224. 

2.5.  Effect  of  conversion  of  wife's  realty 
into  money,  VThere  land  descended  to  the 
wife  and  her  co-heirs,  and  it  was  sold  for  a 
division  under  a  decree  of  a  competent  court, 
daring  coverture,  this  conversion  of  the  land 
into  money  will  not  destroy  or  affect  her  in- 
terest in  the  fund  or  land,  and  she  will  be 
entitled  to  a  separate  estate  in  the  money, 
exclusive  of  her  husband's  marital  rights,  to 
the  same  extent  as  she  was  entitled  in  the 
land  ;  and  if  the  husband  receive  the  pro- 
ceeds, his  estate  will  be  liable  for  it  after  his 
death  ;  Knight  v.  Whitehead,  4  U.  245. 

2.  The  Hatband's  Courtesy. 

26.  What  it  is  and  hmo  created.  Tenancy 
by  the  courtesy  is  an  estate  for  life,  created 
by  the  act  of  law.  It  occurs  where  a  man 
marries  a  woman,  who  is  seized  at  any  time 
during*  the  coverture  of  an  estate  of  inherit- 
ance Id  land,  and  has  by  her,  issue  born  alive, 
which  might,  by  possibility,  inherit  the  same 
estate  as  heir  to  the  wife.  Four  things  by 
the  common  law  were  requisite  to  its  exist- 
ence, viz.:  marriage,  birth  of  issue,  actual 
seizin  of  the  wife,  and  her  death.  Upon 
the  birth  of  issue,  the  estate  is  initiate,  and 
on  the  wife's  death  it  is  consummate ;  Day  v. 
Cochrane.  2  C.  261 ;  Malone  v.  McLaurin,\0 
M.  161  ;  Redus  v.  Hoyden,  43  M.  614. 

27.  Same :  The  seizin.  Formerly,  actual 
seizin  by  the  wife  was  essential,  but  now  the 
rule  i»  relaxed,  so  as  to  allow  constructive 
seizin  to  have  the  effect,  in  some  cases,  of 
investing  the  husband  with  the  estate  without 
«o  actual  entry ;  as  where  the  possession  is 
vacant,  as  of  wild  and  imcultivated  land,  or 
where  the  parties  in  possession  are  either 
tenants  at  sufferance  or  for  a  term  of  years, 
and  do  not  hold  adversely  to  the  wife.  But 
the  husband  is  not  entitled  to  the  courtesy 


when  the  wife's  estate  is  a  remainder  or  re- 
version, expectant  on  an  estate  of  freehold ; 
Malone  v.  McLaurin,  40  M.  161.  Legal 
seizin  or  right  of  entrv  on  the  land  will  do, 
if  there  be  no  adverse  holding;  Day  v.  Coch- 
rane, 2  C.  261  ;  Rabb  v.  Griffin,  4  C.  579 ; 
Redus  V.  Hay  den  et  cd.,  43  M.  614. 

28.  Same :  Instance  of  constructive  pos- 
session.  A  former  husband  of  the  wife, 
with  her.  made  a  joint  deed  of  the  wife's 
land,  attempting  to  convey  the  fee ;  but  the 
deed  was  nioperative  as  to  the  wife.  Af- 
ter that  husband's  death,  she  married  again, 
and  brought  ejectment  for  the  land,  and  re- 
covered judgment,  but  did  not  have  the 
judgment  executed,  and  a  creditor  of  the 
last  husband  levied  an  attachment  on  the 
land  after  issue  was  born,  and  under  it  the 
husband's  interest  was  sold ;  Held,  that 
the  deed  of  the  first  husband  did  not  work 
a  discontinuance  of  the  wife's  interest,  and 
upon  the  death  of  the  husband,  by  the  ex- 
press terms  of  the  statute  (H.  C.  615),  the 
wife  had  the  power  to  enter  upon  the  pre- 
mises and  hold  and  enjoy  them;  that  the 
grantee  under  that  deed,  having  gone  into  pos- 
session under  a  lawful  title,  his  holding  over 
after  its  expiration  by  the  death  of  the  first 
husband,  would  not  be  regarded  as  adverse  to 
the  party  entitled  to  the  possession,  but  the 
grantee  would  be  regarded  as  tenant  at  suffer- 
ance to  the  wife ;  and  hence,  that  the  seizin 
of  the  wife  would  be  sufficieMt  to  create  the 
tenancy  by  the  courtesy  initiate  in  the  sec- 
ond husband,  and  make  his  interest  liable  to 
the  attachment;  Day  v.  Cochrane,  2  C.  261. 
See  post,  32. 

28a.  Instance  tvhere  courtesy  denied  for 
want  of  seisin,  R.  devised  lands  to  his  widow 
for  life,  remainder  to  his  daughter  D.,  who  mar- 
ried, had  issue,  and  then  died,  and  after  that, 
the  widow  of  R.  died  :  Held,  that  D.'s  husband 
was  not  entitled  to  courtesy  in  the  land,  be- 
cause there  was  no  entry  or  right  of  entry 
during  l^.'s  life  ;  Redus  v.Hayden,  43  M.  614. 

29.  Interest  of  tenant  by  courtesy  initiate. 
By  the  common  law,  the  husband  on  the  birth 
of  issue  capable  of  inheriting  the  wife's  estate 
of  inheritance,  was  tenant  by  the  courtesy  in- 
itiate, and  as  such  entitled  to  the  r^nts  and 
profits  ;  Pender  v.  Dickens,  3  C.  252  ;  and  this 
land  was  liable  to  seizure  and  sale  for  the  hus- 
band's debts;   Day  v.  Cochrane,  3  0.  261. 

30  Courtesy  under  the  married  woman's 
law  q/'l846.  The  husband  is  not  entitled  to 
courtesy  in  the  wife's  realty  under  the  Act  of 
1846,  unless  there  has  been  issue  bom  alive, 
capable  of  inheriting  the  estate;  Ryan  v. 
Freeman,  7  G.  175. 

31.  Courtesy  under  the  Act  of 'i^hl.  This 
act  leaves  the  right  of  the  husband  to  an  es- 
tate by  the  courtesy  as  it  existed  at  common 
law.  only  it  is  restricted  to  one-third  part  of  the 
estate,  if  the  wife  leave  surviving  her  a  child 
or  children  of  a  former  marriage,  or  descend- 
ants of  such  child  or  children,  except  that 
probably  he  has  no  right  of  possession  till  af- 
ter the  wife's  death ;  Rev.  Code  of  1857,  p. 
337,  art.  29. 
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8  Allenatioii  by  the  Husband  of  the  Wife's 
Bealty. 

32.  Effect  of  such  alienation.  At  com- 
mon law  the  alienation  by  the  husband  of  land 
of  which  he  was  seized  in  ripht  of  his  wife, 
worked  a  discontinuance  of  the  wife's  estate, 
till  the  statute  of  82  Hen.  VIIL,  0.  28.  pro- 
vided that  no  act  of  the  husband  alone  should 
work  a  destruction  of,  or  prejudice  the  wife's 
estate ;  but  after  his  deatn  she  or  her  heirs 
might  enter  on  the  lands  in  question.  This  pro- 
vision has  been  incorporated  in  our  statute 
(Poindexter's  Code,  p.  450;  H.  C.  61.5,  art.  3, 
?  6  ;  Rev.  Code  of  1857,  p.  314.  art.  38.  Under 
these  statutes  a  conveyance  by  the  husband 
of  his  wife's  land,  aliens  only  his  life  interest 
by  the  courtesy,  and  on  his  death  the  alienee 
h  )Ids  as  tenant  to  the  wife  and  not  adversely 
to  her  ;  and  she  having  the  right  of  entry,  and 
possession  by  her  tenant,  may  alien  to  another, 
without  violating  the  law  on  the  subject  of 
maintenance  and  champerty;  Wddyy.  Bonny, 
4  C.  5;  S.  P.  Duy  v,  Cochran,  ante,  28; 
Griffin  V.  Sheffield,  9  G.  359.  And  such 
tenant  cannot  purchase  in  an  outstanding 
title  and  set  it  up  against  the  wife.  And 
the  tenant's  possession,  if  continued  for  the 
period  provided  by  the  statute  of  limitations, 
will  bar,  in  favor  of  the  wife,  an  outstanding 
title  adverse  to  her;  Griffin  v.  Sheffi^eld, 
supra. 

T.  Separate  Estate  of  Wife,  under  the  Stat- 
utes of  1839, 1846,  and  1857. 

1.    The  Nature  and  Extent  of  her  Estate,  as 
secnred  bj  the  Statuses. 

33.  Acis  of  1839  and  1846  extend  only  to 
the  enumerated  property.  The  Acts  of  1839 
and  1846,  for  the  protection  of  the  rights  of 
married  women,  extend  to  secure  the  wife  a 
separate  estate  only  in  the  property  enumer- 
ated in  them.  They  do  not  extend  to  a  chose 
in  action  belonging  to  the  wife  at  the  time  of 
the  marriage,  it  being  her  right  to  the  exempt 
property  of  a  former  husband,  and  it  goes 
to  the  husband,  under  the  rules  of  the  com- 
mon law  ;  Lowry  v.  Craig.  But  in  the  follow- 
ing cases  her  chose  in  action  being  her  in- 
terest as  distributee  in  an  estate,  her  right 
to  it  accruing  before,  but  no  distribution 
having  been  made  at  the  marriage,  was  held 
secured  to  her  by  the  Act  of  1839,  which 
was  enacted  after  the  marriage;  Clark  v. 
McCrtary,  12  S.  &  M.  347 ;  Duncan  v.  John- 
snuy  I  C.  180;  Kilcrea^e  y.  Shelby,  1  C.  IGl ; 
Tinnin  v.  Pace,  5  0.  619. 

34.  Same.  The  first  section  of  the  Act  of 
1839  (B.  C.496),  provides  that  "any  married 
woman  may  become  seized  or  possessed  of 
any  property,  real  or  personal,  by  direct  be- 
quest, demise,  gift,  purchase,  or  distribution, 
in  her  own  name,  and  as  of  her  own  property : 
Provided,  the  same  does  not  come  from  her 
husband  after  covertun*.*'  The  terms  here 
employed  are  very  broad,  comprehending  any 
species  of  property,  real  or  personal,  capable 
of  bequest,  demise  (devise),  gift,  purchase,  or 
distribution,  and  ihoy  embrace  money ;  MU- 


chell  V.  Mitchell,  6  G.  108.  And  if  she  sell  her 
dower  interest  in  her  first  husband's  Und, 
and  invest  the  proceeds  in  a  slave,  she  can 
hold  the  slave  under  the  Act  of  1839 ;  Gar- 
rison V.  Fisher,  4  C.  352. 

36.  Same:  Her  right  to  slaves  under  Ad 
of  1839  :  Hire.  By  the  Act  of  1839,  the  wife 
is  possessed  of  a  separate  estate  in  her  slaves, 
and  the  husband  has  the  right  to  the  profits, 
and  to  control  and  manage  them;  the  pos- 
session of  the  slaves  by  the  husband  and  wife 
will  be  regarded  as  joint,  and  the  husband  is 
not  entitled  as  against  the  wife  to  an  ex- 
clusive possession  of  them ;  and  he  cannot 
maintain  an  action  for  them  in  his  own  name 
without  joining  her  as  plaintifi^,  and  the  f.ille 
to  the  slaves  is  in  her ;  Carter  v.  Carter,  14  S. 
&  M.  59.  He  is,  however,  entitled  to  their 
hire,  and  if  a  slave  of  the  wife  be  sold  by  the 
sherifi*  to  pay  the  husband's  debt,  the  wife 
may  recover  the  slave,  but  cannot  recover 
hire  ;  Harvey  v.  Edington,  3  C.  22.  She  can 
recover  hire  from  the  commencement  of 
her  suit  to  recover  the  slave ;  Garrisson  v. 
Fisher,  4  C.  352.  The  act  only  secures  to 
her  the  specific  property,  the  rents  and  issue 
go  to  the  husband,  and  are  liable  for  his 
debts :  Grand  Gnl/B'k  v.  Barnes.  2  S.  &  M. 
165;  Beatty  v.  Smith.  2  S.  ij  M.  567. 

37.  Her  right  to  joint  possession.  The  mar- 
ried woman's  law  of  1839,  did  not  vest  a  sep- 
arate and  distinct  estate  in  the  wife*8  slaves, 
in  the  husband  during  his  life,  but  merely 
gave  him  the  control  of  the  wife's  slaves,  and 
the  receipt  of  the  profits  ot  their  labor.  The 
absolute  estate  in  the  slaves  was  in  the  wife, 
and  the  statute  contemplated  that  they  should 
remain  in  the  joint  possession  of  husband  and 
wife ;  and  hence,  the  wife  can  recover  her 
slave  held  under  that  act,  sold  by  her  hns- 
bund.  even  during  the  husband's  life;  Wdls 
V.  Treadivdl,  6  C.  717;  S.  P.,  Lonf  v.  Hick- 
inqhottom,  6  C.  772 ;  Smith  v.  Williams,  7  G. 
545;  Contra.  Frlley  v.  White,  2  G.  442. 
which  held  that  the  husband  could  dispose 
of  and  transfer  the  possession  of  the  slave  of 
the  wife  held  under  the  act. 

38.  Note  payable  to  husband  and  wife. 
In  the  absence  of  all  proof  to  the  contrary, 
the  presumption  is  that  a  promissory  note, 
dated  between  the  Act  of  1839  and  the  Act 
of  1846,  and  made  payable  to  husband  and 
wife  domiciled  in  this  State,  is  not  the  sole 
and  separate  propertv  of  the  wife;  Work  v. 
Glaskius,  4  G.  539.  But  if  it  be  payable  to 
the  wife  alone,  it  is  prima  facie  the  wife's 
property  ;  Bodgett  v.  Ebbing,  2  C.  245.  See 
post,  39,  et  seq.,  81.  100. 

38a.  Wife's  right  as  agiinst  creditors  of 
husband,  to  property  purch'ued  in  his  nrtme. 
Art.  24,  p.  336  of  the  Rev.  Code  of  18.^7. 
provides  that,  "  if  the  husband  shall  purchase 
property  in  his  own  name,  with  the  rai»ney  of 
the  wife,  he  shall  hold  the  same  only  as  trus- 
tee for  her  use,  but  such  trust  shall  be  void 
as  against  creditors  of  the  husband,  who  con- 
tracted or  gave  credit,  in  consequence  of  the 
possession  of  such  property."  Hel'l,  that 
this  provision  against  the  rights  of  the  wife 
was  excepiiohal  aUd  almost  penal,  aud  shoald 
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be  strictly  constracd,  that  whilst  it  avoids 
the  trust  as  against  certain  creditors  of  the 
husband,  it  did  not  give  them  a  lien  on  it,  so 
as  to  prevent  the  husband  from  settling  it  on 
the  wife  in  payment  of  a  bojia  fide  debt  he 
owes  her,  anrd  moreover,  that  the  trust  was 
a?ailable  in  favor  of  the  wife  as  against  all 
creditors  of  the  husband,  except  those  who 
gave  credit  on  account  of  this  particular 
property,  and  that  a  creditor  could  not  be  said 
to  have  done  this,  unless  the  credit  was  based 
on  it,  by  distingaishing  it  in  ^omc  way,  at 
the  time  the  credit  was  given,  as  the  grounds 
OD  which  the  credit  was  based ;  Bulterfidd  v. 
Stanton,  44  M.  15. 

See  Drbd,  45. 46, 53.  Rroistration,  15, 16, 
2u.  Vkkdor  and  Vbndbb,  64.  Judgment, 
113. 


2.  The  Huiband't  Interest   in   Wife*8   Estate 
Under  these  Statutes. 

39.  His  irUeresi :  Life  estate :  Interest  after 
wife's  death.  At  the  common  law,  marriage 
operated  as  an  absolute  gift  to  the  husband 
of  ail  the  personal  property  of  the  wife  then 
io  her  possession,  or  which  might  be  reduced 
to  possession  by  the  husband  during  covert- 
ore.     See    antej   12,  et    seq.     The    married 
woman's  law  of  1839,  secured  to  the  wife,  as 
her  separate  estate,  her  slaves ;  but  it  also 
provided  that  the  management  and  control  of 
them,  and  the  receipt  of  the  profits  of  their 
labor,  should  remain  with  the  husband,  and 
that  the  slaves  should  not  be  aliened  without 
the  joint  consent  of  the  husband  and  wife, 
and  that  on  her  death  they  shuuld  go  to  the 
issue  of  the  marriage,  and  if  there  be  none, 
then  they  should  go  and  descend  to  the  hus- 
band.   This  statute  did  not  abrogate  entirely 
the  common  law  rights  of  the  husband  iji  the 
slave  property  of  the  wife,  which  rights  re- 
mained, by  a  plain. rule  of  construction,  as  at 
common  law,  except   so   far  as  they  were 
modified  by  the  statute,  either  expressly  or 
by  necessary  implication.     Whatever  rights, 
therefore,  the  husband  had  at  common  law 
and  which  were  not  taken  away  by  the  stat- 
Qte,  remained  in  him ;  and  the  wife's  rights, 
as  secured  by  the  statute,  are  to  be  consid- 
ered as  so  much  carved  out  of  the  husband's 
common  law  estate,  and  the  remaining  inter- 
est, not  so  carved  out,  continued  to  be  the 
husband's.     His   right  at  common  law  was 
absolute,   and   the    statute    recognizes    this 
right,  except  so  far  as  rights   inconsistent 
therewith  are  given  to  the  wife  and  the  issue 
of  the  marriage.     These  inconsistent  rights 
are,  that  the  wife  shall  have  a  separate  estate 
in  the  slaves  during  her  life  (the  usufruct 
being  in  the  husband),  inalienable,  except  by 
the  joint  consent  of  husband  and  wife,  and 
on  her  death  the  slaves  were  to  go  to  the 
issue  of  the  marriage.     It  follows,  therefore, 
OB  the  death  of  the  wife,  without  issue  of  the 
marriage,  the  slaves  remain  with  the  husband 
fare  martti,  and  not  by  descent.    The  hus- 
band's interest  in  the  slaves  upon  the  mar- 
riage was  a  fixed  right,  and  not  uitcertain  or 
contingent.    It  was  in  all.  respects  a  vested 


right,  or  a  present  fixed  right  of  future  enjoy- 
ment, which  could  not  be  taken  away  by  sub- 
sequent legislation,  or  a  change  in  the  rules 
of  descent ;  Lyon  v.  Knott,  4  C.  548 ;  S.  P., 
Cameron  v.  Va)neron,  7  0.  112;  Olive  v. 
Walton,  7  C.  270.  See  ante,  20.  And  in 
ease  there  be  issue  of  the  marriage,  the  hus- 
band's estate  will  be  a  life  estate,  and  the 
issue  will  be  entitled  only  after  his  death; 
Carrier (M  v.  Cameron,  supra;  Hoover  v. 
Wdls.  10  G.  445;  8.  P.,  Steadman  v.  Holman, 
4  (t.  550.  And  the  husband  being  entitled 
in  his  awn  right  cannot,  as  administrator  of 
the  wife,  maintain  trover  for  one  of  the 
slaves;  Hoover  v.  Wdls,  s^/pra ;  Steadman 
V.  Holman.  supra.  Yet  as  his  estate  is  only 
in  the  usufruct  of  the  slaves,  if  he  be  admin- 
istrator of  the  wifo  he  will  be  compelled  to 
inventory  them ;  Lanehart  v.  Jeter^  7  G.  650. 
See  post,  87,  88,  89. 

40.  Husband's  right  under  Act  of  1846. 
Under  the  6t^l  section  of  the  Act  of  1846 
(H.  0.  49.^),  the  husband  is  put  on  the  sanne 
footing  as  the  children  of  the  wife,  as  to  the 
inheritance  of  the  slaves  and  other  personal 
property  of  the  wife  (he,  however,  being 
postponed  to  them,  and  not  entitled  to  in- 
herit, except  where  there  was  no  children  of 
the  wife).  And  under  that  stalute  he  will  be 
entitled  to  take  not  only  her  personalty  in 
possession,  as  at  common  law,  but  also  all 
that  she  had  a  right  to  in  law,  the  object 
being  to  give  him  all  that  would  at  common 
law  have  gone  to  her  administrator,  and  he 
may  sue  for  and  recover  the  property  where 
there  is  no  issue  without  being  appointed 
administrator;  Rahh  v.  Griffin,  4  C.  579. 
And  on  the  death  of  the  wife,  he  has  such  an 
interest  in  slaves  held  by  her  under  the  Act 
of  1846,  where  the  wife  dies  without  issue,  as 
to  authorize  him  to  sue  for  and  recover  such 
slaves  without,  being  appointed  administrator 
of  the  wife ;  Varner  v.  Gregg,  4  C  590. 

41.  His  liability  for  illegal  sale  of  ttife^s 
slave.  If  the  husband  make  a  sale  of  the 
wife's  slave,  and  deliver  possession,  and  de- 
liver a  bill  of  sale,  signed  by  the  wife  alone, 
and  she  afterwards  sue  for  and  recover  back 
the  slave  on  account  of  the  invalidity  of  the 
bill  of  sale,  the  husband  will  be  liable  to  the 
purchaser  for  the  purchase  money ;  L'/ng  v. 
Hickingbottom,  6  C.  772. 

42.  Forfeiture  of  husband's  interest.  Where 
the  husband  acquired  by  his  marriage  the 
life  estate  owned  by  the  wife  in  slaves,  a  for- 
feiture of  his  interest  caused  by  his  illegal 
act  will  not  enure  to  the  benefit  of  the  wife, 
but  to  the  remainderman ;  Warner  v.  War^ 
ner,  4  G.  547. 

43.  Marriage  between  dates  of  Acts  of 
1839  and  1846.  Where  the  marriage  is  sol- 
emnized between  the  dates  of- the  Acts  of 
1839  and  1846,  and  the  property  of  the  wife 
at  the  time  of  the  marriage  is  in  possession 
of  the  wife,  and  at  once  goes  into  the  joint 
possession  of  herself  and  nusband,  the  rights 
of  the  parties  thereto  will  be  regulated  bv 
the  Act  of  1839;  Carter  v.  Carter,  14  S.  k 
M.  59.         . 
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8.  The  Power  of  the  Wife  to  Alien  and  Charge 
her  Separate  Estate  under  the  Statutei. 

A.  POWBE  UNDER  AcT  OF  1839. 

44.  Slie  has  v  o  general  power  of  disposing 
of  her  estate.  The  general  rule  at  common 
law  (as  contradistinguished  from  the  stat- 
utes), is,  iheit  SLfemme  covert  having  a  separate 
estate,  acts  with  regard  to  it  as  v^femme  sole  ; 
but  that  rule  is  changed  in  this  8tate,  by  the 
statute  of  1839,  which  provides  that  the 
slaves  held  by  the  wife,  under  that  act.  may 
be  sold  by  the  joint  deed  of  herself  and  hus- 
band, executed,  proven  and  recorded,  agree- 
ably to  the  laws  in  force  in  regard  to  the  con- 
veyance of  real  estate  of  femmes  covert,  and 
not  otherwise  ;  Frost  v.  Doyle,  7  S.  &  M.  68 ; 
Dams  V.  Foy,  lb.  64 ;  Berry  v.  Bland,  lb. 
77.    See  j)o»<,  117. 

45.  Same.  At  common  law  (i.  c,  in  equity), 
the  separate  estate  of  the  wife  was  mot  sub- 
ject to  her  general  personal  engagements,  but 
was  only  liable  when  it  appeiared  that  she 
intended  by  the  contract  to  charge  it;  and 
this  intention  was  generally  considered  as 
being  manifested,  when  she  contracted  as 
surety  for  the  husband  or  jointly  with  him. 
But  under  the  Act  of  1839,  she  is  prohibited 
from  conveying  or  charging  her  slave  prop- 
erty, except  in  the  mode  pointed  out  by  the 
statute ;  and  hence,  her  slaves,  held  under 
that  act,  are  not  liable  in  equity  to  be  sold 
for  a  promissory  note  executed  by  her  and 
her  husband,  even  for  plantation  and  family 
supplies:  Frost  v.  Doyh ;  Davis  v.  Foy, 
supra;  McKee  v.  Kent,  2  C.  131.  Nor  for 
medical  services  rendered  to  her  slaves ; 
SUimps  v.  Green,  4  G.  546.  Nor  is  she 
liable  on  a  forthcoming  bond,  executed  by  her 
and  her  husband,  as  sureties  for  another; 
Berry  v.  Bland,  supra. 

46.  Same.  Her  power  to  bind  her  sepa- 
rate property  is  not  enlarged,  but  restrained 
by  the  Act  of  1839,  which  takes  away  from  her 
the  power  to  bind  or  encumber  her  separate 
estate  (land  or  slaves),  except  in  the  mode 
pointea  out  in  the  statute,  viz.,  by  joint  deed 
of  herself  and  husband,  acknowledged  and 
executed  as  deeds  are  required  to  be  for  the 
alienation  of  her  land  ;  Davis  v,  Foy.  7  8.  & 
M.  64 ;  S.  P.,  Clark  v.  Slaughter,  5  G.  65. 

47.  Defective  sales  tf  sluves.  If  the  wife 
exchange  one  of  her  slaves  for  another,  and 
fail  to  make  title  according  to  law,  no  title 
to  the  slave  so  acquired,  vests  in  her.  The 
other  party  will  be  entitled  to  a  return  of  his 
slave,  whenever  she  or  her  representatives 
disaffirm  the    exchange;    Hoover   v.    Wells^ 

4  G.  536.  But  if  the  husband  join  the  wife 
in  making  a  conveyance  of  her  slave,  and  it 
is  defective  for  non-compliance  with  the 
statute  on  her  part,  it  is  nevertheless  good, 
to  convey  any  interest  the  husband  may  have 
in  the  slave;  Hoover  v.  Wells,  supra.  And 
if  she  die.  leaving  the  husband  as  her  heir, 
the  sale  will  then  be  good ;  Clark  v.  Slaughter ^ 

5  G.  65.  And  so  if  the  husband  sell  the  slave 
of  the  wife  without  her  consent,  and  after- 
wards make  a  settlement  on  her,  in  considera- 
tion of  the  money  so  received  by  him,  the 


settlement  will  be  good ;  for  if  the  wife  claim 
under  the  settlement,  it  would  be  a  ratificap 
tion  of  the  sale,  and  the  title  of  her  slave 
would  vest  in  her  husband's  purchaser ;  Wiley 
V.  Gray.  7  G.  510. 

48.  Effect  of  admissions  hy  wife  or  hus- 
band 05  to  her  title.  A  married  woman  can  do 
no  act,  without  the  consent  of  her  husband, 
to  divest  her  right  to  a  slave  held  by  her, 
under  the  laws  of  this  State  ;  but  she  can 
make  admissions  with  reference  to  the  title 
of  a  slave  in  her  possession,  and  such  admir- 
sions  will  be  evidence  against  her,  and 
those  claiming  under  her.  Hence,  though  the 
note  of  a  married  woman,  given  for  the  hire 
of  a  slave,  placed  in  her  possession  by  her 
father,  is  not  a  binding  contract  on  her.  yet. 
being  an  admission  in  respect  to  the  title  of 
the  slave,  it  is  admissible  in  evidence  in  a 
suit  afterwards  brought  by  her  heir  to  re- 
cover the  slave,  to  show  that  she  held  it 
under  a  contract  of  hire,  and  not  as  a  gift; 
Parr  v.  Gibbons.  1  0.  92  ;  S.  C,  5  C.  375.  Bnt 
she  cannot,  either  by  herself  or  agent,  or 
husb:»nd,  make  any  promise  or  acknowledg- 
ment in  respect  to  a  claim  set  up  against  her, 
which  will  bind  her  separate  estate  after 
death.  Hence,  when  the  sole  proof  of  a  debt 
against  her,  and  alleged  to  have  been  con- 
tracted whilst  she  was  sole,  is  her  husband's 
acknowledgment  of  it  as  just  and  correct,  it 
will  be  insufficient  to  establish  the  claim 
against  her  estate ;  Waul  v.  Kirkman,  3  0. 
609. 

49.  Oral  gift  by  a  wife  of  a  slave,  A 
married  woman  holding  slaves,  under  the  Act 
of  1839,  cannot  convey  the  title  to  them 
except  in  the  mode  prescribed  in  the  statute, 
viz.,  the  joiitt  deed  of  herself  and  husband, 
separately  acknowledged  by  her  before  a 
competent  officer.  Hence,  a  verbal  gift  by 
her  of  her  slave,  without  the  consent  of  her 
husband,  conveys  no  interest  in  the  slave  to 
donee  ;  and  if  the  donee  hold  possession  for 
three  years  it  will  not  bar  her  right,  as  the 
statute  does  not  run  against  her.  And  if  the 
slave,  after  possession  by  the  donee  for  three 
year.H,  get  into  the  possession  of  the  husband, 
he  may,  on  being  sued  for  the  same  by  the 
donee,  rely  by  the  wife's  consent,  on  her  out- 
standing title,  and  set  up  for  her,  the  excep- 
tion in  her  favor  in  the  statute  of  limitations ; 
Carll  V.  Compton,  14  S.  &  M.  56.  See  post, 
63,  68. 

50.  Wifes  right  to  alien  property  other 
than  slaves  or  land.  At  common  law,  a 
married  woman  has  a  right  to  dispose  of  her 
separate  personal  estate,  and  the  rents  and 
profits  of  her  real  estate,  as  if  she  were  a 

femme  sole,  unless  she  be  restricted  by  the 
terms  of  the  settlement  under  which  she 
held  it.  And  this  power  of  disposition,  ex- 
ists under  our  statute,  as  to  all  of  her  separate 
estate  held  under  the  statute,  except  land  and 
slaves;  Levy  v.  Darden,  9  G.  57;  W'orJt  t. 
Glaskins,  4  G.  539.  Thus  the  joint  endorse- 
ment by  husband  and  wife,  will  pass  the  title 
of  a  promissory  note  payable  to  her  ;  Cohh  v. 
Duke,  7  G.  60;  Work  v.  Glaskins,  supnk. 
See  post,  1 15,  et  seq. 
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51.  Power  of  mife  to  mortgage  under  the 
Act  of  1839.  The  wife  has  power  jointly 
with  her  basband  to  make  an  absolute  sale  of 
her  separate  estate  in  land  and  slaves;  a 
power  to  give  a  mortgage,  which  is  but  a  con- 
ditional sale,  is  a  lesser  power  than  the 
power  to  make  an  absolute  sale,  and  is 
included  in  it.  And  hence,  a  mortgage  exe- 
cuted by  the  husband  and  wife  on  her  sepa- 
rate estate,  to  secure  the  husband's  debt,  is 
pood  ;  Sessions  v.  Bacon,  1  C.  272 ;  S.  P., 
S(one  V.  Montgomery,  6  G.  83.  And  where 
the  wife  mortgages  her  estate  to  secure  fur- 
ther advances,  it  is  immaterial  that  the  ad- 
vances were  not  made  in  the  particlar  form 
prescribed  in  the  mortgage,  if  by  the  agree- 
ment of  the  husband,  acting  as  her  agent, 
and  the  creditor,  both  acting  in  good  faith, 
another  mode  substantially  the  same  be 
adopted  ;  Stone  v.  Montgomerif,  supra.  And 
if  in  a  mortgage  by  Skftmnie  covert  to  secure  a 
debt,  it  be  provided  that  if  any  surplus  re- 
main upon  a  sale  of  the  property,  it  shall  be 
paid  to  her,  she  may  anticipate  the  surplus 
before  the  sale,  and  money  advanced  to  her 
by  the  mortgage  will  be  considered  as  ad- 
vances on  the  surplus;  WiUiamson  v.  Downs, 
6  U.  402.     See j>o«^,  62a. 

52.  Same.  The  joint  note  of  husband  and 
wife,  though  void  as  to  the  latter,  is  a  sufficient 
consideration  for  a  mortgage  executed  jointly 
by  them  on  the  wife's  separate  estate  (citing 
James  v.  Fisk,  9  S.  AM.  144;  Sessions  v. 
Bacon,  I  C.  272) ;  Russ  v.  Wingate,  I  G.440. 
And  though  a  promissory  note  of  the  wife  is 
void  both  in  law  and  in  equity,  yet  if  given  on 
account  of  the  separate  estate  of  the  wife,  it 
i;*  a  good  consideration  for  a  mortgajre  by  her 
and  her  husband,  of  her  separate  estate  held 
under  the  Act  of  1839;  Fraklin  v.  BeaXtyy  5 
C.  347.     See  po«^,  57,  94. 

53.  The  statiUes  do  not  applt/  to  property 
not  held  under  them.  A  married  woman 
holding  separate  property  under  a  settlement 
in  which  the  mode  of  alienation  by  her  is 
pointed  out,  cannot  dispose  of  it  in  any  other 
mode  than  the  one  prescribed  in  the  settle- 
ment. In  such  a  case  the  mode  of  alienation 
prescribed  by  the  statute  does  not  apply,  and 
if  it  be  pursued,  and  the  one  prescribed  in  the 
settlement  be  not  followed,  tlie  alienation  will 
be  void  (citing  Mitchell  v.  D  tj/.  9  8.  &  M.  435) ; 
Monty  ornery  v.  Agricultural  Bank,  10  8.  &M. 
566  ;  Andrews  v.  Jones,  3  G.  274.  And  the 
statutes  of  this  8tate,  as  to  the  power  and  mode 
of  disposing  of  the  separate  property  of  the 
wife,  do  not  apply  where  the  separate  estate 
was  acquired  by  the  wife  when  she  was  domi- 
ciled in  another  State ;  Block  v.  Cross,  7  G. 
649. 

54.  Actions  at  law  against  afemme  covert. 
It  is  settled  law  in  this  court,  that  an  action 
at  law  cannot  be  maintained  against  a  wife  to 
subject,  to  her  contracts  entered  into  during 
coverture,  her  separate  estate  held  under 
a  settlement ;  that  could  only  be  reached  in 
equity ;  and  the  rule  is  the  same  as  to  her 
separate  estate  held  under  the  Act  of  1839 
(citing^  Davis  v.  Foy,  7  S.  A  M.  64 ;  Frost  v. 
JJoj/le,  lb.  68 ;  Doty  v.  Mitchell,  9  ib.  435) ; 


Stoett  V.  Penrice,  2  0.  416.  And  a  judgment 
rendered  against  lusband  and  wife,  founded 
upon  a  contract  entered  into  during  coverture, 
will  not  bind  her  separate  estate  held  under 
the  Act  of  1839  ;  Steadman  v.  Holman,  4  G. 
550. 

B.   Her  Power  to  Alien  and  Charor  her 
Estate  under  the  Acts  of  1846  and  1857. 

As  to  her  liability  for  fraud,  see  post,  156. 

55.  Provisiom  of  Act  of  1846.  The  Act 
of  1H46,  was  un  amendm  nt  of  the  Act  of 
1839.  and  irave  to  the  wife  the  income  of  her 
estate.  The  income  of  her  separate  estate 
was  a'so  made  chargeable  with  contracts 
made  by  the  husband  and  wife,  jointly  or 
separately,  for  the  **  necessary  clothing,  main- 
tenance, care  nnd  support  of  her  slaves,  and 
for  the  employm<^nt  of  any  agent  for  their 
management  or  control,"  and  '*for  supplies 
for  the  wife's  plantation  and  slaves,"  and 
courts  of  law  were  given  jurisdiction  over 
all  these  contracts ;  H.  C,  p.  498. 

56.  Act  of  1857.  This  act  increased  the 
number  of  contracts  the  wife  might  make,  as 
follows :  She  was  authorized  to  purchase  prop- 
erty with  her  own  money,  and  it  was  further 
declared  that  **all  contracts  made  by  the  hus- 
band and  wife,  or  either  of  them,  for  supplies 
for  the  plantation  of  the  wife,  or  for  the 
maintenance,  care,  clothing  and  support  of 
her  slaves,  and  for  the  employment  of  an 
agent  or  overseer  for  their  management,  may 
be  enforced  and  satisfaction  had  out  of  her 
separate  estate.  And  all  contracts  made  by 
the  wife  or  by  the  husband,  with  her  consent, 
for  family  supplies  or  necessaries,  wearing 
apparel  of  hprself  or  her  children,  or  for 
their  education,  or  for  household  furniture, 
or  for  carriaire  and  horses,  or  for  buildings 
on  her  land  or  premises,  and  the  materials 
therefor,  or  for  work  and  labor  done  for  the 
use,  benefit  and  improvement  of  her  separate 
estate,  shall  be  binding  on  her,  and  satisfac- 
tion had  out  of  her  separate  property."  And 
courts  of  law  were  vested  with  jurisdiction 
to  enforce  these  contracts;  8ee  Rev.  Code 
of  1857,  p.  336. 

57  All  the  acts.  By  all  the  acts  her  power 
to  alien  her  slaves  was  required  to  be  exer- 
cised by  joint  deed  of  husband  and  wife,  ac- 
knowledged by  the  wile  separately  as  in 
cases  of  sales  of  her  realty.  And  under  the 
Act  of  1857,  it  was  provided  that  "  no  convey- 
ance or  encumbrance  for  the  separate  debts 
of  the  husband  shall  be  binding  on  the  wife, 
beyond  the  amount  of  her  income." 

58.  Wife  8  power  to  contract  generally.  At 
common  law  ihe  wife's  contract  was  null  and 
void  ;  and  this  incapacity  still  remains  and  is' 
the  general  rule.  The  statutes  have  made 
certain  exceptions  to  this  and  given  her  power, 
when  she  has  a  separate  estate,  to  contract  in 
certain  cases ;  yet,  without  more  appearing 
than  her  simple  promise,  the  contract  i^ prima 
facie  void  ;  and  it  is  incumbent  on  him  who 
asserts  that  the  contract  was  made  about  a 
matter  in  which  the  statute  authorized  her  to 
contract,  to  show  it  Hence,  a  plea  of  cover- 
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tnre  to  an  action  on  a  promifisory  note  is 
pood  without  an  averment  that  it  was  not 
made  in  respect  to  a  matter  about  which  the 
defendant  was  authorized  to  contract.  The 
plaintiff  should  reply  the  matter  which 
would  make  th6  contract  good  ;  Hardin  v. 
Peian,  41  M.  112.  And  a  note  given  by  her 
will  not  be  binding  unless  it  be  shown  to  have 
been  for  a  matter  in  which  she  was  authorized 
to  contract  by  the  statute ;  Robertson  v. 
Bruner,  2  C.  242 ;  S.  P.,  Whitworth  v.  Car- 
ter, 43  M.  61 ;  Dunbar  v.  Mayer,  lb.  679 ; 
Foxworth  V.  Magee,  44  M.  430.  And  under 
the  Act  of  1846,  by  which  she  was  authorized 
to  contract  for  plantation  supplies,  if  her  note 
be  given  for  a  horse,  the  plaintiff  must  show 
that,  and  also  that  the  horse  was  intended  to 
be  worked  on  her  plantation;  Robertson  v. 
\Vard.  12  S.  &  M.  490.  But  she  has  no  power 
under  these  statutes  to  contract,  unless  she 
has  a  separate  estate ;  and  when  sued  on  her 
contract,  that  fact,  as  well  as  the  further  fact 
that  the  contract  was  on^  which  she  had 
authority  to  make,  must  appear  in  the  record  ; 
Mlxitwoith  V.  Carter,  supra;  Dunbar  v. 
Magee.  supra  :  Hardin  v.  Pelan^  41  M.  114. 
Nor  has  sue  tne  power  under  the  statute  to 
submit  her  title  to  land  to  arbitration,  without 
the  consent  of  her  husband  ;  Handy  v.  Cobb, 
44  M.'  699.  She  may  buy  any  kind  oi  property 
for  cash,  but  only  plantation  and  family  sup- 
plies on  a  credit ;  Wliilworth  v.  Carter,  43 
M.  61. 

59.  Contract  for  mechanical  labor  under 
Act  of  1846.  Under  the  Act  of  1«46,  a  mar-  * 
ried  woman  is  authorized  to  make  certain  con- 
tracts which  shall  be  binding  on  the  income 
and  profits  of  her  separate  estate.  Her  power 
to  comraci  is  limited  by  the  statute,  and  she 
can  make  none  except  those  specified  in  it. 
The  making  of  a  contract  with  a  mechanic  to 
repair  or  build  a  house  on  her  separate  estate 
is  not  one  of  the  contracts  specified  in  the 
statute;  and  hence  such  a  contract  made  by 
her  would  not  give  the  mechanic  a  lien  on  her 
estate  which  he  rould  enforce  at  law ;  whether 
he  could  enforce  it  in  equity  not  decided; 
Selfy,  Hcwland,  1  C.264. 

60.  Power  to  contract  under  the  Act  of 
1857.  A  married  woman,  as  a  general  rule, 
can  make  no  contract.  She  cannot  be  es- 
topped by  her  covenant,  nor  bound  by  her 
conveyance.  The  exceptions  to  this  are  cre- 
ated by  positive  law.  By  the  Act  of  1857,  she 
may  make  certain  contracts  binding  on  her 
separate  estate  for  her  support,  or  the  sup- 
port, management,  or  improvement  of  her 
separate  property ;  she  may  convey  her  es- 
tate, real  and  personal,  by  deed  jointly  with 
her  husband,  and  by  implication  she  may  en- 
cumber it  in  like  manner  to  the  extent  of  her 
income  ;  and  in  case  of  a  sale  of  real  estate, 
at  least,  she  will  be  bound  by  her  covenant  of 
warranty;  she  may  relinquish  her  right  of 
dower  in  her  husband's  land  by  deed  executed 
jointly  with  her  husband,  or  by  herself  alone 
when  the  land  has  been  previously  conveyed 
by  him  ;  Stephenson  y.  Osbomey  41  M.  119. 
She  has  no  power  to  buy  land  on  a  credit,  or 
other  property,  not  family  or  plantation  sap- 


plies  ;  but  if  she  so  buy  and  refuse  topawtlie 
price,  the  vendor  is  entitled  to  the  property, 
for  the  wife  cannot  hold  it  and  repudiate  her 
obligation  to  pay  for  it ;  Foxworth  v.  Bul- 
lock, 44  M.  457.  If  she  give  sureties  on  her 
note  for  the  purchase  money,  they  will  be 
liable  notwithstanding  her  release ;  S.  C, 
lb.;  Whitworth  v.  Carter,  43  M.  61  ;  and  in 
case  she  buy  land,  the  vendor  can  have  the 
land  sold  to'pay  the  purchase  money  ;  Jb.,  and 
Gordon  v.  Manning,  44  M.  756.  See  ^o^, 
G8a,  93a,  94. 
See  Vkndor  and  Vendee,  110a. 

61.  Same.  **Any  married  woman,  may 
either  jointly  with  her  husband,  or  separately 
execute  any  bond,  which  may  be  necessary 
in  any  proceedings  at  law  or  in  equity,  to  es- 
tablish  or  enforce  her  right  to  property,  or 
the  profits  thereof,  and  the  same  shall  be 
binding  on  her  separate  property ; "  Rev. 
Code  of  1857,  p.  33H,  art.  31.     See'aw^c,  4. 

62.  Bond  for  property.  A  married  woman 
(previous  to  the  Act  of  1857),  claimed  prop- 
erty levied  on  under  execution,  and  gave  bond 
and  surety  (without  her  husband),  and  re- 
covered possession  of  the  property.  Her 
claim  was  not  sustained,  and  she  sued  out  a 
writ  of  error,  and  the  judgment  was  affirmed. 
She  thereupon  filed  her  bill  in  equity,  setting 
up  her  coverture,  and  insisting  thai  she  was 
not  liable  on  the  bond  or  judgment:  Held, 
She  was  not  entitled  to  relief,  without  offer- 
ing to  restore  the  property  to  the  posiiioD 
it  was  in  when  she  got  it  on  her  bond; 
Oaceref  Would  she  be  entitled  to  relief 
then  ?  KibUe  v.  Butltr,  5  C.  586.  See  ante,  4. 

62a.  P(  wer  to  mortgage  for  the  separate 
debt  of  the  husband.  The  wife  has  power  to 
mortgage  the  income  of  her  separate  estate 
for  her  husband's  separate  debt ;  and  if  the 
mortgage  be  of  the  corpus  of  the  estate,  it 
will  be  good  only  as  to  the  income ;  Fox- 
worth  v.  Magpe.  44  M.  430. 

626.  Presumption  in  rdcUion  to  validity  of 
her  contracts.  Where  a  married  woman  has 
a  plantation,  which  she  carries  on  in  her  own 
name,  and  she  traosacts  her  business  with 
her  cotton  factors  in  her  own  name,  and  the 
accounts  are  kept  in  her  name,  it  may  be 
fairly  inferred  that  a  promissory  note  made 
jointly  by  her  and  her  husband  to  the  factor, 
was  for  supplies  furnished  to  her  plantation, 
and  necessaries  for  herself  and  family,  es- 
pecially if  she  fail  to  make  any  proof  on  the 
subject;  Partee  v.  Silltman,  44  M.  272. 

62c.  Power  to  mortgage  under  ActoflSb^ 
The  wife  has  the  power  to  mortgage  her  in- 
come for  the  separate  debt  of  the  husband, 
and  if  she  mortgage  the  corpus  of  the  estate, 
it  will  be  binding  to  the  extent  of  her  income ; 
Bacon  v.  Bevan,  44  M.  293. 

62d.  As  to  her  power  to  submit  fo  arhitTO- 
tion.  See  Arbitration  and  Award,  2.  Ante, 
5,8. 

C.  The  Forms  and  Requisites  to  be  ob- 
served IN  Aliening  or  Charging  her 
Estate. 

63.  The  form  prescribed  by  (he  statute 
must  be  obsirved.    The   acts  of    1639,  1846 
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and  1857,  are  enablin*?  as  to  the  wife,  and  the 
ritfht  to  contract  conferred  hy  them  on  her 
mast  be  exercised  strictly  as  therein  pre- 
scribed, or  the  contract  will  bennll  and  void  ; 
Dalton  X.  Mu)'phi/,  1  G.  59.    See  aTiie.  49. 

64.  Bill  of  t^ale  of  slaves  must  he  acTcnowl- 
edged :  Ca-^e  in  judgment.  The  wife  can 
make  no  valid  sale  of  a  slave  held  by  her  as 
her  separate  estate,  uhless  the  bill  of  sale  be 
acknowledged  according  to  the  statute,  on  the 
subject  of  her  conveyance  of  realty.  Hence, 
when  the  certificate  of  acknowledgment 
stated,  •*  that  being  examined  privately,  she 
states  that  she  signed  and  sealed  the  above 
instrument,  uninfluenced  in  any  manner  what- 
ever/' it  was  held  that  it  was  bad :  1st.  Be- 
cause it  did  not  show  an  examination  separ- 
ate and  apart  from  her  husband.  2d.  There 
was  no  acknowledgment  of  deliverv ;  Garri- 
son V.  F'isher,  4  C.  352;  S.  P.,  foulmin  v. 
Heidelberg,  3  U.  268.  But  if  the  certificate 
show  that  she  acknowledged  that  she  *•  exe- 
cuted "  the  deed,  that  will  do,  as  that  term 
embraces  signing,  sealing  and  delivering ; 
Smith  V.   miliams.  9  G.  48. 

65.  Same  :  Another  instance.  The  certifi- 
cate of  acknowledgment  should  show  that 
the  examination  was  made  *'  privately,"  as 
well  as  separate  and  apart  from  her  husband  ; 

Warren  v.  Brown.  3  0.  66.  This  was  over- 
ruled by  Love  v.  Taylor,  4  C.  567.  See  60. 
post. 

66.  Same.  A  certificate  of  the  acknowl- 
edgment of  a  married  woman  to  a  deed, 
which  states,  that  she  was  examined  **  sepa- 
rate and  apart  from  her  husband,  and  she 
thereupon  acknowledged  that  she  sij^ned, 
sealed  and  delivered  the  deed  voluntarily, 
without  any  fear,  threats  or  compulsion  of 
her  husband,"  is  sufficient.  It  is  unnecessary 
to  j»tate  that  the  examination  was  private,  as 
the  object  and  purpose  of  the  examination  is 
to  show  that  the  wife  acted  without  the  influ- 
ence of  her  husband ;  Love  v.  Taylor,  4  C. 
567. 

67.  Surplusage  in  certificate.  If  the  cer- 
tificate to  a  mortgage  of  her  separate  estate, 
be  in  all  respects  lo/mal,  the  addition  to  it  of 
the  words,  "and  in  bar  of  dower,"  \\ill  be 
treated  as  surplusage,  and  cannot  have  the 
effect  to  limit  or  restrict  the  conveyance ; 
Stone  V.  Montgomery.  6  G.  83. 

68.  Probate  clerk  may  take  acknowledg- 
ment, By  the  statute  (H.  &  H.  n.  368,  ?  99 J, 
a  probate  clerk  may  properly  take  and  cer- 
tify an  acknowledgment  of  a  married  woman, 
to  a  conveyance  of  her  separate  estate ; 
James  v.  Fisk.  9  S.  A  M.  144. 

68a.  The  deed  must  be  joint.  By  our 
statute,  the  wife  cannot  convey  her  land,  ex- 
cept by  joint  deed  of  herself  and  husband. 
She  may  release  her  dower  by  a  separate 
deed,  when  her  husband  has  previously  con- 
veyed the  land  ;  Ezelle  v.  Parker,  41  M.  520. 
See  ante,  60. 

69.  Jf  hat  is  a  joint  deed  of  husband  and 
VTife:  Case  in  judymertt.  Where  immedi- 
ately at  the  conclusion  of  a  deed  made  by 
the  wife,  the  husband  appends,  that  *'he  con- 
sents to  the  above  obligation  of  his  wife," 


and  he  then  signs  and  seals  the  writinir.  and 
acknowledg«s  the  signing,  sealingand  deliver- 
ing of  the  deed,  it  is  his  deed  as  well  as  hers, 
and  good  as  a  joint  deed  of  husband  and 
wife,  required  bv  law  to  pass  her  estate. 
The  writing  which  he  appended  will  be  con- 
sidered as  a  part  of  the  deed ;  Armstrong  v. 
Stovall,  4  C.  275. 

See  Dekd,  4. 

And  so  a  deed,  on  its  face  purporting  to  he 
a  conveyance  of  the  separate  property  of  the 
wife  with  her  husband's  cons-  nt,  is  good,  if 
signed  and  sealed,  by  them  though  the  hus- 
band'fi  name  does  not  appear  in  the  body  of 
the  deed  as  one  of  the  grantors ;  Stone  v. 
Montgomery,  6  G.  83. 

70.  Deed  of  wife  and  husband's  agent. 
An  agent  of  the  husband,  witli  power  to  sell 
his  land,  has  no  authority  to  join  in  a  deed 
with  the  wife,  so  as  to  sell  her  land,  and  such 
a  deed  is  a  nullity  ;  Toulmin  v.  Heiddberg,  3 
G.  268. 

7 1 .  Covenant  of  wife  in  deed  for  h  ushand's 
estate.  Afemmt  covert  is  not  bound  by  her 
covenants  in  a  joint  deed  of  herself  and  hus- 
band, conveying  his  estate,  and  she  is  not 
therefore  estopped  by  such  a  deed,  from  after- 
wards acquiring  an  interest  in  the  land  so 
conveved.  adverse  to  the  grantee;  Griffin  v. 
Sheffield,  9  G.  359. 

As  to  estoppel  to  set  up  title  to  property, 
after  receiving  proceeds  of  an  unauthorized 
sale,  see  post^  140. 

D.    Assailing    tub     Certificate    or 
Acknowledgment. 

72.  Can  the  wife  dif^pide  her  acknowl- 
edgement. Whether  a  married  woman, 
havmg  acknowledged  to  a  proper  officer  thatv 
8h«  executed  a  deed  freely,  &c.,  can  show  that 
it  was  done  through  duress,  and  thus  con- 
tradict the  certificate  of  the  officer;  Quaere  f 
Warren  v.  Brown,  3  C.  66.  Having  so 
acknowledged,  she  cannot  show  the  duress  so 
as  to  defeat  the  rights  of  the  purchaser  with- 
out notice  ;  Love  V.   jfay/rr 4  C.  567. 

73.  Can  she  show  the  certificate  to  be  false, 
"Whether  a  married  woman  can  assail  lier 
deed  by  showing  that  the  certificate  of  the 
officer  to  her  acKnowledgment  is  false,  was 
not  decided;  but  it  was  decided  that  the 
officer  himself  was  incompetent  as  a  witness, 
to  show  that  his  certificate  was  false  ;  ^Yowe 
V.  Montgomery,  6  G.  83. 

See  IJerd,  41  to  44. 

4.    Oifti  from  Husband  to  Wife. 

74.  Statutes  :  Acts  of  1839  and  1857.  See  ' 
post,  137,  et  seq.  The  Act  of  1839  (H.C. 
496,  art.  4,  Jl),  alter  giving  the  wife  power  to 
hold  as  her  separate  estate  any  property  real 
or  personal,  which  she  might  acquire  by  gift^ 
purchase,  bequest,  distribution,  &c.,  con- 
tained this  proviso :  *'  Provided,  that  the 
same  do  not  come  from  her  husband  after 
coverture."  The  Act  of  1857,  Rev.  Code, 
p.  336,  art.  23,  contained  this  proviso  :  ^Pro- 
vided, that  any  deed  from  the  husband  to  the 
wife  for  her  use,  shall  be  void  as  to  his  credi- 
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tors,  who  were  such  at  the  time  of  execnting 
the  deed." 

75.  Direct  gift  from  husband  to  wife  at 
common  law,  and  under  the  Act  of  1839. 
At  common  law  a  gift  from  the  husband  to 
the  wife  directly,  without  the  intervention  of 
a  trustee,  was  void  ;  Ratcliffe  v.  Dougherfj/, 
2C.  181;  S.  P.,  Tourney  v.  Sinclair.  3  H. 
324;  Batterfield  v.  Stanton,  44  M.  15.  But 
notwithstanding  this  rule,  if  the  gift  was  but 
a  fair  and  reasonable  provision  for  the  wife,  a 
Court  of  Equity  will  sustain  it  as  against  the 
husband  and  his  representatives,  but  not 
against  his  creditors ;  Hatdiffe  v.  Donah- 
erty,  supra.  The  act  of  1839  is  an  enabling 
statute,  and  was  intended  to  secure  rights  to 
married  women,  and  not  to  take  away  from 
them  any  rights  which  they  possessed  before 
its  passage  ;  and  that  proviso  in  it  which 
prohibited  gifts  from  husband  to  wife  was 
not  intended  to  deprive  her  of  any  right  in 
equity  to  take  such  gift,  which  she  there- 
tofore had,  but  only  to  guard  against  a  con- 
struction of  the  statute  which  might  allow 
such  gifts  to  be  made  in  fraud  of  the  hus- 
band's creditors ;  and  such  gift  now  stands 
on  the  same  footing  exactly  as  it  did  before 
the  statute  was  passed  ;  Ratcliffe  v.  Dough- 
erty, supra.  Such  a  gift,  if  bona  fide,  and 
not  with  a  view  of  future  indebtedness,  is  good 
in  equity  ogainst  the  subsequent  creditors 
of  the  husband ;  Warren  v.  Brown.  3  C.  66  ; 
TlV/s  V.  Treadweil,  6  C.  717.  And  a  subse- 
quent sale  by  the  husband  of  the  property 
so  settled  on  the  wife  to  a  purchaser,  with- 
out notice  of  the  settlement,  is  not  per  se 
fraudulent  nor  conclusive  evidence  of  fraud  in 
the  settlement ;  but  it  is  pnma  facie  evi- 
dence of  fraud,  and  throws  on  the  wife  the 
burden  of  showing  that  it  was  bona  fide. 
The  statute  of  frauds  does  not  make  volun- 
tary conveyances,  but  only  fraudulent  convey- 
ances, void ;  Wells  v.  Treadwdl,  supra  ;  S. 
P.,  Wells  V.  Wells,  6  G.  638.  Such  a  settle- 
ment will  be  very  reluctantly  disturbed  at 
the  instance  of  collateral  heirs  of  the  hus- 
band, and  as  against  them  a  Court  of  Equity 
will  assist  the  wife  to  recover  her  husband's 
bounty  ;   Wells  v.  Wdls,  supra. 

76.  Same:  Instance  of  upholding  the  gift 
against  a  subsequent  purchase.  The  hus- 
band had  received  considerable  property  by 
the  wife  which,  by  the  law  then  in  existence, 
was  his  own.  Afterwards,  when  he  was  un- 
embarrassed, he  made  a  settlement  of  a  part 
of  the  property  «  n  the  wife,  and  subsequent 
to  this  sold  one  of  the  slaves,  so  settled,  to  a 
purchaser  without  notice  of  the  wife's  claim ; 
and  the  wife  brought  the  suit  to  recover  the 
slave.  Hddy  that  the  settlement,  though 
voluntary,  was  not  fraudulent,  as  it  appeared 
to  have  been  made  on  a  meritorious  and  just 
consideration,  and  without  a  fraudulent  in- 
tent, and  that  the  wife  was  entitled  to  re- 
cover ;   Wells  V.  Treadwdl,  6  C.  717. 

77.  PurcJuise  by  husband  in  wife's  name. 
An  advance  of  money  by  the  husband,  as  the 
price  of  laud,  to  which  a  deed  is  taken  from 
a  third  party  to  the  wife,  is  not  the  same 
thing  as  a  conveyance  directly  by  the  hus- 


band to  the  wife,  so  far  as  the  legal  title  is 
concerned.  In  such  a  case,  the  legal  title  not 
being  conveyed  directly  by  the  husband  to 
the  wife,  is  vested  in  her,  notwithstandinj? 
the  proviso  to  the  1st  section  of  the  Act  of 
1 839,  see  ante.  74  ;  Warren  v.  Brown,  3  C. 
66.  Such  a  purchase  is  an  advancement  to 
the  wife,  and  good  against  him  and  his  volun- 
tary grantees ;  Fatherce  v.  Fletcher.  2  G.  265. 

78.  Direct  from  husband  to  wife  under  the 
J  d  0/ 1857.  By  Art  23,  p.  336  of  the  Rev.  Code 
of  1857,  it  is  provided  that  any  "deed  from 
the  husband  to  the  wife  for  her  use,  shall  be 
void  as  against  his  creditors  who  were  such  at 
the  time  of  executing  the  deed."  Because,  be- 
fore that  time,  such  a  deed  was  utterly  void 
at  law,  and  therefore  that  provision  could 
have  no  operation,  unless  construed  to  authoc* 
ize  the  making  of  such  a  deed  at  law,  ex- 
cept in  the  case  therein  prohibited,  it  will 
have  that  construction,  and  a  deed  made  there- 
under will  not  be  void  at  law ;  but  the  provi- 
sion is  repealed  by  the  Act  of  1867  (Session 
Laws,  p.  727,  ?  8),  yet  that  repeal  does  not 
invalidate  a  deed  made  when  the  law  author- 
ized it;  Baygents  v.  Beard.  41  M.  531.  This 
provision  also  only  prohibits  voluntary  set- 
tlements,  it  does  not  prevent;  the  husband 
from  making  a  conveyance  of  property  boiia 
fide  and  on  a  fair  and  valuable  consideration ; 
BxUterfidd  v.  Stanton.  44  M.  15.  See  further 
on  this  subject  |>o«^  137,  et  seq. 

78a.  Gift  by  husband  to  wife  of  his  ex- 
empt property.  An  insolvent  debtor  who 
was  engaged  in  business  in  this  State,  which 
subjected  him  to  the  will  of  his  employer  as 
to  where  he  should  reside,  made  in  this  State, 
where  he  was  then  domiciled,  a  gift,  in  good 
faith,  to  his  wife  of  a  slave  which  he  held  by 
law  exempt  from  execution,  and  in  a  few  days 
thereafter  in  obedience  to  the  command  of 
his  employer,  he  removed  to  Tennessee,  leav- 
ing the  slave  in  this  Slate:  Held,  that  the 
gift  was  valid,  and  that  the  slave  was  not 
subject  to  a  judgment  against  the  husband 
rendered  in  this  State  before  the  gift  was 
made  ;  Smith  v.  Alien,  10  G.  469. 

5.  Saiti  by  and  against  Hatband  and  Wife. 

79.  JMfe  may  sue  Ort  law  by  statute.  The 
statutes  of  this  State  have  conferred  upon 
married  women  the  general  capacity  to  sue  at 
law  jointly  with  their  husbands  in  relation  to 
their  separate  estates,  whether  held  under 
these  statutes  or  under  a  settlement,  and  hence, 
if  the  coverture  of  the  wife  is  relied  on  in  bar  of 
a  suit  in  the  joint  names  of  husband  and  wife, 
it  is  sufficient  for  her  to  reply  that  the  sub- 
ject matter  of  the  suit  is  her  separate  estate, 
without  setting  out  the  manner  in  which  she 
claims  title ;  Levy  v.  Darden,  9  G.  57. 

80.  Wife's  rigJU  to  use  husband's  name  in 
a  suit.  The  wife  may  use  her  husband's  name 
to  recover  her  slave,  if  he  be  absent  from  the 
State,  and  do  not  appear  expressly  to  have 
objected.  Could  he  object  if  indemnified 
against  the  costs.  Quaere?  Merriti  v. 
Dossy  2  G.  275.  But  generally  the  husband 
is  a  necessary  party  to  all  suits  affecting  the 
wife's  separate  estate,  unless  cause  be  ^wq 
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io  the  contrary ;  Winston  v.  McLendon,  43 
M.  254.  But  by  the  A ct  of  1857  (Rev.  Code, 
p.  336.  art.  26)  she  may  sue  alone  if  her  hus- 
band refuse  to  join  her.  Generally  he  ought 
to  be  a  party  wherever  his  wife's  separate 
estate  is  aflfected  by  the  suit ;  Winston  v. 
McUndon.  43  M.  254. 

81.  -SW;  on  note  payable  to  wife.  By  the 
common  law  the  husband  might  sue  alone  in 
his  own  name  or  in  the  joint  names  of  husband 
and  wife,  npon  an  express  promise  made  to 
the  wife,  but  under  the  Acts  of  1839  and  1846 
(and  1857),  a  note  made  payable  to  the  wife 
is  at  least  prima  facie,  her  separate  property, 
and  the  suit  on  it  should  be  in  the  joint  names 
of  both ;  Bodgett  v.  Ehbmg,  2  0.  245. 

82.  Suit  on  promise  to  husband  and  wife 
jointly.  If  a  promise  be  made  to  husband  and 
mh  jointly,  and  there  is  a  breach  in  the  life- 
time of  the  wife,  the  right  of  actjon  for  the 
breach  servives  to  the  husband ;  Pender  v. 
Dicken,  5  G.  2.^2. 

83.  As  to  actions  against  husband  and 
wife  jointly.     See  ante,  54,  55,  56,  61,  62. 

See  also  Pleading,  22a. 

84.  Judgments  against  husband  and  wife. 
Where  a  slave  held  by  the  wife,  under  the 
Act  of  1839,  is  levied  on  and  so^d  under  a 
judgment  against  husband  and  wife,  rendered 
on  a  note  made  by  them  during  the  marriage, 
the  sale  is  void  and  does  not  divest  the  wife's 
title,  nor  will  the  statute  of  limitations  run 
against  her  claim  to  recover  the  property  in 
specie  ;  Harvy  v.  Edington.  3  C.  22  ;  S.  P., 
Steadman  v.  IMnnant  4  G.  550. 

84a.  Whe^i  wife  a  material  party.  The 
genera]  rule  is.  that  a  wife  becomes  a  material 
defendant  in  chancery  only  from  the  time  she 
is  ordered  to  answer  separately,  but  if  she 
voluntarily  answer  separately,  and  her  answer 
be  received,  she  then  becomes  a  material 
party;  Denniston  v.  Potts,  11  S.  &  M.  36. 
8he  is  a  material  party  to  a  bill  to  foreclose  a 
mortgage  on  her  husband's  land,  when  she 
joined  in  the  mortgage  to  relinquish  her 
dower ;  lb. 

846.  Husband's  fraud  on  her  in  relation  to 
suit  against  her.  It  is  no  ground  for  a  bill  of 
review  by  the  wife  to  revise  a  decree  pro  con- 
fesso,  rendered  against  her  to  foreclose,  a  mort- 
^a^  on  her  separate  estate,  given  by  her  to 
secure  her  husband's  debt,  that  her  fail  are  to 
defend  the  suit  was  in  consequence  of  the 
fraud  of  the  husband  in  concealing  from  her 
the  nature  and  extent  of  the  mortgage,  and 
in  deceiving  her  with  the  statement  that  the 
suit  was  a  mere  matter  of  form,  and  could 
not  affect  her  rights,  if  the  creditor  did  not 
parlicipate  in  the  fraud ;  James  v.  Fisk^  9  S. 
&  M.  144. 

84c.  Action  on  note:  Ca^e  in  judgment. 
A  note  signed  thus  '*G.  D.  R.,  guardian  and 
H.  D.  R.,  guardian  rights  of  my  wife,  C.  D. 
R.,"  affords  nojejral  inference  that  C.  D.  R. 
and  H .  D.  R.  are  husband  and  wife,  so  as  to 
make  bad  on  demurrer  a  declaration  against 
tbem  on  the  note  without  describing  them  as 
hnsband  and  wife ;  Robertson  v.  BankSy  1 
8.  &  M.  666. 
S4d,  Suit  by  wife  against  husband.  Afemme 
26 


covert  cannf>t  sue  her  husband  except  by 
prochein  amis,  but  a  failure  in  this  respect  is 
waived,  unless  taken  advantage  of  by  demur- 
rer ;  Kenfey  v.  Renley,  2  H.  751. 

84e.  The  wife  may  sue,  though  not  disturbed, 
in  possession.  The  wife  without  being  dis- 
turbed in  her  possession  may  maintain  a  bill 
in^equity  to  annul  a  transaction  by  which  her 
title  to  her  separate  property  held  under  the 
Act  of  1839,  has  been  fraudulently  divested ; 
Pennington  v.  Acker,  1  G.  161. 

6.  Earningi  of  the  Wife. 

85.  They  belong  to  the  husband.  The 
earnings  of  the  wife,  being  the  proceeds  of 
her  own  labor,  by  the  common  law,  belong  to 
the  husband,  and  the  rule  is  the  same  under 
the  Married  Woman's  Law  of  1839.  Hence, 
if  a  slave  be  bought  by  the  wife,  in  her  own 
name,  by  the  proceeds  of  her  labor,  and  it  be 
afterwards  mortgaged  by  the  husband,  the 
mortgagee  will  hold  in  preference  to  the  wife; 
Henderson  V.  Warmack,  5  C.  830,  S.  P., 
Shatpe  V.  Maxwell.  1  G.  589 ;  Armstrong  v. 
Armstrong,  3  G.  279.  But  by  the  Rev.  Code 
of  1871,  the  earnings  of  the  wife  belong  to 
her. 

7.  Descent  of  the  Wife'i   Property  after   her 
Death  under  the  Statutes. 

86.  As  to  husband's  interest  after  her  death. 
see  ante,  39,  and  post,  88. 

87.  Her  children's  right  Under  the  Mar- 
ried Woman's  Law  of  1839,  the  right  of  the 
wife,  to  her  slaves,  was  secured  to  her  as  a 
separate  estate,  subject  to  the  control  and 
management  of  her  husband,  and  such  slaves 
could  only  be  sold  by  the  joint  deed  of  hus- 
band and  wife.  On  her  death,  the  slaves 
were  *'  to  descend  and  go  to  the  issue  of  the 
h'isband  and  wife  jointly  begotten."  Under 
this  statute,  the  children  took  the  slaves  by 
descent  and  not  by  vested  remainder.  Where, 
therefore,  th^  wife  did  not  die  till  after  the 
passage  of  the  Act  of  1846  (which  provided 
that  on  her  death,  her  slaves  should  go  to  all 
her  children,  whether  of  that  or  another 
marriage),  her  slaves  held  under  the  Act  of 
1839,  would  go  and  descend,  as  provided  un- 
der the  Act  of  1846,  to  all  her  children; 
Marshall  v.  King,  2  0.  85 ;  Bates  v.  Cotton, 
3  G.  266 ;  Olive  v.  Walton,  4  G.  103.  And 
her  slaves  held  under  the  Act  of  1839,  go, 
on  her  death,  to  her  administrator,  as  if  she 
were  afemme;  sole  and  without  distribution, 
her  issue  cannot  maintain  replevin  for  them ; 
May  V.  Rocket,  3  C.  233 ;  Parr  v.  Gibbons, 
5  U.  375.  But  where  there  is  a  husband  sur- 
viving, see  antCf  39,  and  post,  88. 

88.  Husband's  right.  The  surviving  hus- 
band, when  the. wife  has  left  no  issue,  may 
maintain  a  suit  in  equity  in  his  own  name,. to 
collect  a  mortgage  debt  due  the  wife,  by  her 
former  guardian,  where  there  are  no  subsist- 
ing debts  against  her ;  and  the  guardian  will 
not  be  permitted  to  show  that  there  will  be  a 
future  indebtedness  of  the  ward,  to  him,  on  a 
final  settlement  in  the  Probate  Court,  in  or- 
der to  defeat  the  husband's  suit;  RaJtdiff  v, 
Davis,  9  G.  107.    See  ante,  39. 
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89.  Descent  of  slaves  under  Act  of  1846. 
The  sarviviug  husband  is  not  entitled  to  a 
life  estate  in  the  slaves  of  the  wife  held  un- 
der the  Act  of  1846;  upon  her  death,  they 
descend  immediately  to  her  children ;  Olive 
V.  Waltonf  4  G.  103 ;  Richmond  v.  Delay,  6 
G.  83. 

90.  Desc€7it  under  Act  of  18.o7.  By  tbia 
Act  ( Rev.  Code,  p.  337,  art.  28)  the  wife's 
personalty,  upon  her  death,  goes  to  the  hos- 
band  and  her  children ;  if  there  be  no  chil- 
•dren  it  goes  to  the  husband. 

9Ua.  Descent  of  slaves  held  under  a  settle- 
nuni,  Slaves  held  by  a  married  woman  un- 
der a  settlement,  will,  upon  her  death,  de- 
scend according  to  the  statute,  where  there 
is  no  limitation  of  the  propertv,  in  the  deed, 
directing  where  the  property  should  go  after 
her  death;  Olive  v.  Walton,  4  G.  103 ;  S.  P., 
KimbaU  v.  KimbaU,  1  H.  532. 

8.  MitoelUneoui. 
A.  The  Schrdule. 

91.  Same :  It  need  not  be  recorded.  That 
provision  of  the  Act  of  1846,  which  requires 
a  schedule  of  the  wife's  separate  property  to 
be  recorded,  is  directory  merely ;  it  is  not 
made  a  condition  precedent  to  the  wife's  right 
of  enjoyine  the  property,  and  the  failure  to 
record  it  is  no  ground  for  the  forfeiture  of 
the  wife's  right.  Nor  in  case  of  a  voluntanr 
settlement  by  the  husband  on  the  wife 
(when  he  afterwards  sold  the  settled  prop- 
erty), is  the  failure  to  record  the  schedule  per 
se  a  badge  of  fraud ;  but  if  there  be  other 
fraudulent  circumstances,  this  failure  ought 
to  be  considered  in  connection  with  them,  as 
tending  to  show  fraud;  Wtlls  v.  TreadwtU, 
6  0.  717. 

B.  Proof  op  her  Title  against  her 
Administrator. 

92.  Proof  of  wife's  title  against  her  admin- 
tstrcUor.  The  fact  that  the  administrator  of 
the  wife  has  returned  certain  personal  prop- 
erty in  his  inventory,  as  the  property  of  the 
wife,  is  sufficient  evidence  of  the  wife*s  title 
to  it,  on  a  motion  against  the  administrator, 
for  the  appointment  of  a  receiver  for  the 
wife's  estate  in  his  hands ;  Tinnin  v.  Price, 
5  C.  619. 

C.  Notice  to  Purchaser  of  Wife's  Estate. 

93.  Notice  to  purchaser  of  wife's  estate.  If 
a  purchaser  of  a  slave  take  a  joint  bill  of  sale 
from  husband  and  wife,  it  will  go  far  to  show 
he  had  notice  of  the  wife's  claim,  though  he 
allege  he  had  no  such  notice,  and  took  the 
bill  of  sale  in  that  way  from  caution  merely ; 
Garrisson  v.  Fisher,  4  0.  352. 

D.  Conveyance  to  Wife  ok  her  Credit; 

ON  Husband's  Credit. 

93a.  Conveyances  to  wife  for  her  promise 
to  pay.  A  deed  made  to  a  married  woman  in 
consideration  of  her  promise  to  pay  the  pur- 
chase money,  is,  as  to  third  parties,  a  good 
conveyance  of  the  title  to  her,  and  upon  it 
she  may  maintain    ejectment    Whether  it 


would  be  binding  on  the  vendor,  without  ac* 
tual  payment,  is  not  a  question  which  third 
parties  can  raise ;  Harmon  v.  James,  7  S.  & 
M.  111. 

936.  Purchase  on  husband^s  credit.  Prop- 
erty purchased  by  the  wife,  owning  a  separate 
estate,  upon  the  joint  note  of  herself  and  hus- 
band, if  actually  paid  for  by  her  means,  is  her 
separate  estate,  and  not  liable  for  his  debts ; 
Ratliffe  V.  Collins,  6  G.  581.  But  if  the 
property  be  purchased  in  the  wife's  name,  on 
the  husband's  credit,  with  the  expectation 
that  it  shall  be  paid  for  out  of  her  separate 
estate,  but  is  not  so  paid  for,  it  is  liable  ios 
the  husband's  debts.  If  it  were  paid  for  hy 
her  means,  it  is  her  duty  to  show  it ;  Hopkins 
V.  Ca^ey,  1  C.  54. 

94.  Purchase*by  wife  on  a  credit,  and 
mortgage  for  the  purchase  money.  A  wife 
buying  property  on  a  credit,  may  execute  a 
mortgage  on  that  property  for  the  purchase 
money  thereof.  Such  a  contract  would  not 
be  void,  to  all  intents  and  purposes,  but  only 
at  the  election  of  the  wife,  and  if  it  be  bene- 
ficial to  her  she  may  treat  it  as  valid.  And 
in  such  a  case,  it  is  immaterial  whether  the 
husband  join  the  wife  in  making  the  note  for 
the  purchase  money ;  Armstrong  v.  Stovail, 
4  0.  275.    See  ante,  51,  62,  58,  tiO. 

TI.  Separate  Estate  undei  Settlements. 

1.  What  it  Neeeitary  to  Ezolnde  the  Husband's 
Bights. 

95.  Intent  to  exclude  husband  must  be  clear. 
The  marital  rights  of  the  husband  are  not  to 
be  defeated  bv  a  deed  to  the  wife,  unless  an 
intention  be  clearly  expressed  that  tbe  prop- 
erty is  to  be  held  for  the  separate  use  of  the 
wife ;  Williams  v.  Claiborne,  7  8.  &  M.  48^. 
His  rights  are  favored  at  common  law.  and 
the  intention  to  exclude  must  be  clear  ;  Smith 
V.  Htnry.  6  G.  369. 

96.  No  set  form  of  words  necessary.  No  set 
form  of  words  is  necessary  to  exclude  the 
husband's  marital  rights.  Any  terms  which 
show  a  manifest  intention  to  exclude  the  right 
of  the  husband,  or  to  show  that  the  wife's  con- 
trol is  independent  of  the  husband,  are  suffi- 
cient to  create  a  separate  estate  in  her  ;  Tay- 
lor V.  Stone,  13  8.  &  M.  652  (citing  Grand- 
Gulf  Bank  v.  Barnes,  2  S.  &  M.  165)  ;  6.  F., 
Smith  V.  Henry,  6  U.  369. 

97.  Husband  excluded  only  so  far  <u  a 
valid  contrary  disposition  is  made.   By  mar- 
riage agreements,  the  marital  rights    of   the 
husband  are  excluded  only  to  the  extent  that 
a  valid  legal  instrument  operates  to  do  so. 
Where,    therefore,  a  settlement     made     in 
contemplation  of  marriage,  contained  a  limi- 
tation of  slaves,  to  the  intended  wife  for  life, 
and  after  the  termination  of  her  life  estate, 
then  to  her  heirs,  and  in  default  of  heim,  to 
other  parties ;  the  limitation  over  bein^  other- 
wise void,  the  fact  that  the  slaves  belooged 
to  the  wife  at  the  time  of  the  settlement,  and 
that  the  husband  joined  in  the  deed,  will  not 
render  it  valid.     The  limitation  over   being 
void,  the  husband  will  be  entitled   to   the 
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property,  just  as  if  no  limitation  ever  had 
been  made ;  Carroll  v.  Rentch,  7  S.  &  M .  798. 

98.  Instance  of  exclusion  of  husbands  L., 
in  Alabama,  in  1835,  conveyed  to  the  husband 
and  another  as  trustees  certain  slaves  "in 
trust  for  the  use  of  hve  grandchildren  of  L., 
being  children  of  the  husband  and  of  L/s 
daughter,  the  said  husband  and  wife  to  have 
the  possession  and  use  of  said  slaves  during 
their  natural  lives,  and  after  the  termination 
thereof,  the  slaves  to  be  divided  among  the 
said  graodcbildren  ;  they,  the  said  slaves,  to 
be  at  no  time  under  the  disposition  of  the  hus- 
band, except  for  the  maintenance  and  support 
of  said  grandchildren,  and  to  be  at  no  time 
liable  for  his  debts  or  liabilities/'  In  1836, 
the  husband  sold  one  of  the  slaves,  and  after 
six  subseqaent  sales,  the  slave  was  sold  to 
the  plaintiff,  and  by  some  means  got  into  the 
possej^sion  of  the  wife  (L  's  daughter)  in  this 
State,  after  the  husband's  death,  and  plaintiff 
saed  the  wife  for  his  recovery:  Reld^  that, by 
the  deed  the  wife  took  a  separate  estate  in 
the  slaves  for  life,  remainder  to  the  children, 
and  that  the  husband  had  no  power  to  sell 
the  slaves ;  Tat/lor  v.  Stone,  13  S.  &  M.  652. 

99.  Another  instance,  A  conveyance  of  a 
slave  to  trustees  upon  the  trust  that  they  "  will 
permit  N.  H.,  wife  of  I.  H.,  to  have  and  enioy 
the  use  and  possession  of  the  slave  during  her 
natural  life,  and  after  her  death,  that  the  trus- 
tees will  convey  the  slave  to  her  heirs,"  both 
by  the  rule  or  equity  in  England,  and  by  the 
law  of  Alabama,  vests  a  separate  estate  in  the 
slave  io  the  wife;  the  words,  that  the  wife 
shall  *'  have  and  enjoy  the  use  and  possession 
of  the  property,"  sufficiently  manifest  the 
intention  of  the  grantor  to  exclude  the  hus- 
band ;  Smith  V.  Henry.  6  G.  369. 

100.  Instance  in  which  the  husband  is  not 
excluded.  In  a  grant  of  property  at  common 
law  to  a  married  woman,  the  words,  *'  in  her 
own  right,"  would  not  convey  a  separate 
estate  to  her ;  and  under  the  married  woman's 
law  of  1839  such  a  deed  would  not  vest  in 
a  wife  an  estate  different  from  that  secured 
by  that  act ;  Grand  Gulf  Bank  v.  Barnes^  2 
a  &  M.  165. 

IIM .  Effects  of  appointing  trustee  on  hiis- 
hanfPs  interest.  By  the  law  of  Alabama. 
which  in  this  respect  is  different  from  the 
general  doctrine,  the  intervention  of  a  trustee 
in  a  ^ft  to  a  married  woman  is  no  evidence 
of  an  intention  to  exclude  the  husband's 
marital  rights;  Smith  v.  Henri/,  6  G.  369. 
See  pnsty  102,  103. 

See  fixECCTTOR  and  Administrator,  1. 

2.  CoAstmetioA  of  Marriage  Settlementi. 

102.  Effect  of  recital  of  fact  in.  When 
in  a  deedsettling  certain  personal  property 
on  the  wife  by  her  mother,  it  is  recited  that 
the  mother  bought  the  property  from  the 
hasband,  and  there  is  no  other  evidence  that 
the  bosband  ever  owned  it — that  recital,  in  a 
controversy  between  the  husband's  creditors 
Mod  the  wife,  will  not  be  evidence  that  the 
property  is  the  husband^s ;  the  whole  deed  is 
to  be  taken  together ;  and  whilst  it  recites 
that  the  property  was  once  the  husband's,  it 


also  recites  a  purchase  ft-om  him  by  the  wife's 
mother;  Palmer  v.  Cross,  1  S.  &  M.  48. 

103.  Construction  by  lex  loci.  A  marriage 
settlement  is  to  be  construed  according  to 
the  place  where  the  parties  resided,  and 
where  it  was  made  and  the  marriage  consum- 
mated ;  but  it  may  be  otherwise  when  the 
settlement  was  made  with  a  view  to  its  exe- 
cution elsewhere ;  Carroll  v.  Rennick,  7  S. 
A  M.  798. 

103a.  Construction  of  settlement :  Casein 
judament.  By  a  contract  made  in  the  State 
of  Tennessee,  in  contemplation  of  marriage, 
certain  slaves  owned  by  the  wife  were  con- 
veyed to  a  trustee  "  for  the  use  of  the  wife 
during  her  natural  life,  and  from  the  termina- 
tion of  that  estate  to  the  heirs  of  her  body 
and  their  heirs  forever;  and  in  case  she 
should  die  withgut  such  heirs,  or  having  such 
heirs,  they  should  die  before  they  arrive  at 
mature  age,  then  to  her  brothers  by  her 
motlier's  side  and  their  heirs  forever."  The 
marriage  took  place — the  wife  died  leaving  a 
son,  who  died  before  his  majority,  the  husband 
having  removed  the  property  to  this  State : 
Held,  that  by  the  contract  the  absolute  in- 
terest in  the  property  vested  in  the  wife,  and 
on  her  marriage,  in  her  husband ;  lb. 

1036.  Construction  of  articles  and  executed 
sittkments.  Limitations  in  marriage  settle- 
ments already  executed,  are  subject  to  the 
same  rules  as  limitations  in  other  instru- 
ments ;  it  is  only  in  case  of  marriage  articles, 
where  the  settlement  is  to  be  afterwards,  exe- 
cuted, and  the  trusts  are  executory,  that  an 
exception  to  this  rule  is  permitted  ;  lb. 

104.  Construction  of  ante-nuptial  settU' 
ments.  Ante-nuptial  settlements,  when  fairly 
made,  are  favored  by  the  courts,  not  only  on 
account  of  the  secnrity  thereby  afforded  to 
the  wife,  but  because  a  provision  for  the  issue 
of  the  marriage  is  usually  the  great  and  im- 
mediate object  in  view;  and,  therefore,  a 
favorable  exposition  will  be  made  of  the 
words  of  such  instruments  to  support  the 
intention  of  the  parties,  especially  where  the 
words  refer  to  a  provision  for  the  children  ; 
Gorin  v.  Gordon,  9  G.  205. 

10-la.  Construrtion  of  settlement:  Case  in 
Judgment.  The  father,  and  hig  daughter  and 
her  tuture  husband,  entered  into  an  ante-nup- 
tial agreement,  which,  after  reciting  **  that 
the  father  being  desirous  of  making  a  suita- 
ble provision  for  his  daughter,  upon  her 
marriage,  as  her  marriage  portion,"  stipu- 
lated  **  that  he  agreed  to  deliver  to  his 
daughter,  upon  her  marriage,  as  her  marriage 
portion,  certain  slaves ;"  and  further,  that  the 
future  husband  and  wife  *'  being  desirous  to 
reserve  said  property  to  the  heirs  of  the 
wife,"  if  any,  and  to  prevent  the  same  from 
being  sold,  or  otherwise  disposed  of  during 
her  natural  life,  agreed  with  themselves,  and 
the  father,  *'  that  the  said  slaves,  so  soon  as 
they  should  be  delivered  to  the  said"  husband 
"after  marriage,  shall  be  and  remain  in  pos- 
session of  said"  husband  and  wife  '*  for  and 
during  the  natural  life  of  the"  wife,  "aid 
that  the  income  from  the  labor  of  the  slaves 
shall  accrue  to  the"  husband  ''during  th^ 
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natural  life  of  the"  wife,  "to  be  disposed  of 
in  such  manner  as  he  shall,  in  his  discretion, 
think  proper ;"  and  that  all  the  estate  ac- 
quired by  such  income  shall  be  the  absolute 
property  of  the  husband,  **  and  his  heirs  for- 
ever ;•'  and  if  the  '*  husband'*  shall  die,  leaving 
issue  alive  by  the  wife,  *Mhe  said  slaves  shall 
descend  to  and  become  the  property  of  such 
issue,  unless  the  said"  wife  "shall  have  issue 
by  a  subsequent  marriage,  and  in  that  case 
all  the  issue  shall  take,  share  and  share  alike, 
on  the  death  of  the  wife."  '*But  in  case  the 
wife  shall  die  without  issue  then  alive,"  then 
"  on  her  death,  the  said  slaves  shall  revert  to 
the  donor  and  his  heirs  forever."  After  the 
marriage  was  solemnized,  the  husband  died, 
leaving  issue  of  the  marriage  and  the  wife 
surviving,  and  one  of  the  slaves  was  seized 
under  execution  for  a  4ebt  of  the  husband  : 
Held,  per  Handy,  J.,  and  Fishkr,  J.,  that  the 
instrument  vested  an  estate  in  the  slaves  in 
the  wife  for  life,  which  the  husband  might 
enjoy  for  his  hfe;  that  upon  his  death,  his 
interest  terminated,  and  the  estate  vested  in 
interest  in  the  children  of  the  marriage,  to- 
gether with  the  issue  which  the  wife  might 
have  by  a  subsequent  marriage  living  at  the 
time  of  her  death,  b»it  not  to  vest  in  posses- 
sion till  the  death  of  the  mother ;  Heard  v. 
Garrett,  ^  G.  152. 

1046.  Abeyance  avoided.  A  construction 
of  a  settlement,  which  leaves  the  title  to  the 
property  in  abeyance  for  any  length  of  time, 
will  be  avoided.  lb. 

105.  Construction  of  potver  of  appointment 
in.  In  construing  a  marriage  settlement, 
courts  will  not  hold  a  naked  power  of  a 
limited  and  special  character,  reserved  to 
the  settler,  to  be  a  power  coupled  with  an 
interest,  or  a  power  of  revocation,  so  as  to 
enable  him  to  defeat  a  provision  for  the 
children,  if  any  other  construction  can  be 
adopted,  consistent  with  the  terms  of  the  in- 
strument; Goriny.  (Gordon,  9  G.  205. 

106.  Same.  Where  it  is  apparent  from  the 
terms  of  a  marriage  settlement,  that  the  issue 
of  the  marriage  shall  take  the  whole  of  the 
remainder  after  the  death  of  the  parents,  a 
power  reserved  to  the  settler  to  apportion 
this  remainder,  by  will,  among  the  children, 
will  not  enlarge  his  estate  into  a  fee.  and  in 
such  a  case  if  the  power  is  not  executed,  the 
children  will  take  equally  ;  Jb, 

3.  Begistratioii  of  Marriage  Settlements. 

107.  Registration  necessary.  A  marriage 
contract  made  in  this  State,  by  which  the 
title  to  personal  property  is  conveyed  to  the 
wife,  must  (under  the  Act  of  1822)  be  recorded 
in  the  county  where  the  property  remains, 
and  if  it  be  removed  to  another  county,  it 
must  be  recorded  there  within  twelve  months 
from  the  removal  thither;  and  if  not  so  re- 
corded, a  sale  of  it  by  the  husband  alone,  to 
a  purchaser  without  notice,  would  divest  the 
wife's  title ;  Moss  v.  Davidson.  1  S.  &  M.  112 ; 
S.  P.,  Pickett  V.  Bank^,  11  S.  &  M.  445.  See 
Dred,  53.     Registration,  15,  16. 

108.  Registration  of  foreign  settlements : 
Case  in  judgment,    M.,  in  1808,  in  Virginia, 


settled  a  certain  slave  upon  her  daughter 
(who  was  a  married  woman)  for  life,  remaio- 
der  to  her  children.  The  deed  was  duly  re- 
corded in  Virginia,  where  the  property  was 
and  the  parties  resided.  The  daughter  and 
her  husband  removed  to  this  State  in  1836, 
bringing  the  slave  with  them.  In  1838  the 
husband  died,  the  deed  never  having  been 
recorded  :  Held,  in  a  controversy  between  the 
wife  and  the  husband's  creditors,  that  the 
property  was  not  liable  to  the  husband's 
debt.  That  the  Act  of  1822  (H.  &  H.  p  344, 
see  Deed,  53)  requiring  deeds  to  personal 
property  to  be  recorded  in  the  county  where 
it  is  situated,  did  not  apply  to  deeds  convey- 
ing property  not  within  the  State  where  they 
were  made,  nor  to  deeds  made  before  the 
passage  of  the  act ;  Palmer  v.  Cross,  1  S.  & 
M.  48 ;  S.  P.,  7ai/lor  v.  Stone,  13  S.  &  M. 
652;  Prexvett  v.  Dobbs,  13  S.  &  M.431; 
Presley  v.  Rodgers,  2  C.  520;  Barker  v. 
Stacey,  3  C.  471.     See  Registration,  3,  4,  5. 

4.  Traiteet  in  Marriage  Settlements :  Hasband 
Trastee  for  Wife :  Trantactioni  between  them. 

109.  Trustee's  title  and  right.  A  trustee 
holding  the  bare  legal  title  to  protect  the 
separate  property  of  the  wife  from  the  hns- 
band's  control,  may,  even  after  the  husband's 
death,  by  consent  of  the  wife,  assert  his  title 
aprainst  those  claiming  adversely  to  her; 
Gully  v.  Hull,  2  G.  20.  Yet  in  such  a  case, 
the  trust  being  satisfied,  the  wife  can  also 
sue;  MitrhHl  v.  Mitchell,  6  G.  108. 

109a.  Titlf.  of  trustee  not  defeated  by  con- 
veyance of  husband  and  wife.  The  legal 
title  of  a  trustee  m  a  marriage  settlement  is 
not  defeated  by  a  joint  conveyance  of  the 
estate  by  the  husband  and  wife  during  cover- 
ture ;  lb. 

1096.  Transactions  between  wife  and  trus- 
tee. The  wife  may  deal  with  her  husband  or 
her  trustee  in  regard  to  her  trust  estate,  but 
in  either  case  the  transaction  will  be  watched 
with  jealousy.  In  this  case  she  executed  a 
mortgage  on  her  separate  estate  to  secure  a 
debt  of  her  husband,  for  which  her  trustee 
was  surety,  and  by  which  the  trustee  was  re* 
leased ;  and  it  was  said,  that  this  cast  a 
strong  shade  of  suspicion  over  the  transac- 
tion, but  there  being  no  proof  of  improper 
conduct  or  undue  influence  by  either,  the 
transaction  was  not  disturbed;  James  v. 
Fisk,  9  S.  &  M.  144. 

110.  Husband  trustee  for  wife  where  none 
is  appointed.  Where  no  trustee  is  named  in 
a  marriage  settlement,  the  husband  is  trustee, 
and  as  such  entitled  to  the  possession  of  the 
trust  property,  and  he  should  not  be  removed 
even  at  the  instance  of  the  wife,  unless  it  is 
shown  that  he  has  abused  the  trust ;  and  bis 
misconstruction  of  the  contract  in  his  own 
favor  is  not  an  abuse  of  his  trust,  if  it  be  un- 
accompanied by  any  overt  act  in  accordance 
therewith  ;  Kenley  v.  Kenley.  2  H.  751.  He 
is  trustee  for  wife  where  none  is  appointed ; 

Wiley  V.  Gray,  7  G.  510. 

HI.  Same.  The  husband  is  regarded  as  a 
t'-ustee  for  the  wife,  whenever  a  disposition 
of  her  estate  for  his  benefit,  is  attempted, 
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and  the  rule  applicable  to  ordinary  trustees 
acquiriog  an  interest  in  the  trust  estate  will 
be  enforced  against  him  with  the  greatest 
vigor;  Burks  v.  Loggtns,  10  G.  462.  A 
transaction  vesting  in  the  husband  the  wife's 
estate,  is  to  be  scrutinized  with  jealousy  ;  the 
husband  being  in  such  a  case  her  trustee,  the 
transaction  is  prima  facte  fraudulent  as  to 
her,  and  will  be  so  held,  unless  the  husband 
show  affirmatively,  not  only  the  utmost  good 
faith,  but  that  the  wife  ought,  in  equity  and 
good  conscience  to  have  acceded  to  it ;  Pen- 
nington  v.  Acker,  1  G.  161  ;  S.  P.,  Burks  v. 
Loggins,  10  G.  462.  And  in  such  a  case  the 
husband  will  not  be  permitted  to  prove  a 
different  consideration  from,  the  one  men- 
tioned in  the  contract ;  2b. 

112.  Agreements  beftveen  husband  and 
wife,  injurious  to  her,  not  presumed.  Agree- 
ments between  husband  and  wife,  in  relation 
to  her  separate  estate,  which  are  injurious  to 
her  and  beneficial  to  him,  will  not  be  pre- 
sumed ;  but  every  reasonable  intendment  will 
be  indulged  to  the  contrary  (citing  Allen  v. 
Miles,  7  G.  640 ;  post,  147) ;  Burks  v.  Loggins, 
10  G.  462.  H  ence,  if  the  husband,  upon  a  joint 
deed  for  land  being  executed  by  himself  and 
wife,  take  from  the  purchaser  his  note  for  the 
purchase  money,  payable  to  the  husband  or 
bearer,  it  will  not  be  presumed  to  have  been 
done  with  the  wife's  consent ;  and  her  rigrht 
to  collect  the  note  and  enforce  the  vendor's 
]ien  will  not  be  affected  by  an  assignment  of 
the  note,  or  of  a  judgment  recovered  on  it. 
made  by  the  husband  to  a  third  party,  having 
notice  that  it  was  her  separate  property; 
Burks  V.  Loggins,  supra. 

113  Husband  cannot  waive  invalidity  of 
judgment  to  wife's  injury.  The  husband  will 
not  be  permitted  to  waive  the  invalidity  of  a 
judgment  rendered  against  him,  and  which  is 
sought  to  be  collected  out  of  property  claimed 
by  the  wife,  if  it  appear  that  he  and  the  cred- 
itor have  combined  together  to  subject  the 
property  so  claimed  for  the  benefit  of  the 
IiusbaDd.  In  such  a  case  a  fraudulent  con- 
vcyauce  of  property  by  the  husband  to  the 
wife  will  not  be  set  aside ;  Hemphill  v.  Hemp- 
hiil,  5  G.  68.  See  Trusts  and  Trustees,  68, 
et  seq, 

6*  Jnfl  Siiponendi  of  Wife,  under  a  Settlement. 

A.  WlPR  HAS  ONLY  THE  PoWERS  CON- 
FERRED BY  THE  Deed. 
114.  Wfiether  she  can  be  deprived  of  her 
property  by  her  fraudulent  conduct.  Whether 
SL/emme  covert  can  be  deprived  of  her  separate 
estate  in  any  other  mode  than  the  one  pre- 
scribed in  the  settlement,  even  by  her  fraudu- 
leot  conduct;  Quoeref  A  married  woman 
stood  by  and  suffered,  without  objection, 
slaves,  her  separate  estate,  to  be  valued  for 
the  hasband,  and  in  his  presence,  with  a  view 
of  bis  taking  stock  in  a  bank  by  a  mortgage 
of  the  slaves  as  his  own  property :  Held, 
that  this  conduct  did  not  divest  her  right  to 
the  slaves,  in  favor  of  another  creditor  of 
the  hnsband ;  Palmer  v.  Cross,  1  S.  &  M.48. 
See  KsTOPPKL,  4.     Post,  140. 

115,    Whether  she  is  afemme  sole^  or  only 


one  sub  modo.  Whether  d^femme  covert  is,  as 
to  her  power  of  disposing  of  her  separate 
estate,  afemme  sole,  or  has  only  such  powers 
as  are  conferred  on  her  by  the  instrument 
under  which  she  claims ;  Qucere  ?  James  v. 
Fisk,  9  S.  &  M.  144.     See  post,  117. 

116.  iSTie  has  only  such  potvers  as  are  con- 
ferred by  the  settlement.  It  seems  that  a  mar- 
ried woman,  as  to  her  separate  estate,  is  not 
B.femme  sole,  only  so  far  as  the  instrument 
creating  the  estate  constitutes  her  such ;  and 
in  the  disposition  of  her  estate  and  the  charg- 
ing of  it,  she  is  restricted  to  the  mode  pointed 
out  in  that  instrument ;  and  that  if  she  con- 
tract in  any  other  mode,  or  attempt  to  make 
any  disposition  of  her  estate  in  any  other 
mode,  such  contract  and  disposition  do  not 
bind  her  estate.  And  this  is  tne  rule,  without 
reference  to  the  intention  of  thefemme  sole, 
in  making  the  contract  or  disposition ;  Doty 
v.  Mitchell,  9  S.  &  M.  435.  And  it  also 
seems  that  it  is  incumbent  on  a  party  seeking 
to  hold  her  separate  estate  liable  to  her  con- 
tracts, to  show  that  the  contract  was  made 
according  to  the  mode  pointed  out  in  the  in- 
strnment  creating  the  estate ;  Doty  v.  Mit- 
chell, supra. 

117.  Same:  Cases  cited  and  construed. 
The  cases  of  Berry  v.  Bland.  7  S.  &  M.  8.S, 
anfe,  44.  and  post,  126  ;  and  James  v.  Fisk,  9 
S.  &  M.  144,  ante,  115,  cited  and  explained 
and  declared  not  to  decide  the  question  in  re- 
ference to  the  power  of  a  married  woman  to 
act  in  the  disposition  of  her  separate  estate, 
as  vifemme  sole,  but  only  as  fixing  the  rules  by 
which  the  intention  of  the  wife  to  charge  her 
estate  is  to  be  determined  ;  lb. 

118.  Same :  Mu.st  follow  power,  and  not  the 
statute.  A  married  woman  naving  a  separate 
estate  under  a  settlement,  in  which  the  mode 
of  alienation  by  her  is  pointed  out,  cannot 
dispose  of  it  in  any  other  way  than  the  one 
prescribed  in  the  settlement.  In  such  a  case 
the  mode  of  alienation  pointed  out  by  the 
statute,  does  not  apply,  and  if  it  be  pursued,  it 
will  be  void  (citing  Doty  v.  Mitchell,  9  S.  <fe 
M.  435) ;  Montgomery  v.  Agricultural  Bank, 
10  S.  &  M.  566.  But  if  the  settlement  give 
her  general  powers  of  alienation,  and  point 
out  no  mode,  then  the  alienation  must  be  in 
accordance  with  the  statute ;  James  v.  Fisk, 
9  S.  &  M.  144. 

119.  Wife  has  only  the  power  given  by  the 
settlement.  A  married  woman  holding  a  sep- 
arate estate,  is  not  a  femme  sole  as  to  her 
power  of  disposing  of  the  estate;  she  has 
only  sucji  power  of  disposing  of  it,  or  charg- 
ing it  as  is  given  in  the  instrument  cre- 
ating it;  Self  V.  Howland.  1  C.  264;  S.  P., 
Andreios  v.  Jones,  3  G.  274,  decided  in  Octo- 
ber, 1856. 

120.  Same:  Powers  under  the  stattdes  of 
1837,  1846  and  1857.  The  foregoing  princi- 
ples, that  the  wife  has  only  such  powers  as  are 
conferred  by  the  statute,  and  that  they  must 
be  executed  as  therein  prescribed,  have  been 
applied  uniformly  to  alienations  and  contracts 
of  the  wife,  in  respect  to  her  land  and  slaves 
held  under  the  statutes  ;  See  ante,  44, 54.  As 
to  all  other  species  of  properly  held  under 
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these  statutes,  she  is  regarded  as  Kfemme  sole, 
with  absolute  power  of  disposition,  inter 
vivos  ;   see  ante,  50. 

121.  Instances  of  settlements:  Construed 
05  to  powers  conferred  on  wife.  By  a  mar- 
riage settlement  made  in  North  Carolina,  the 
property  of  the  wife  was  secured  to  her  as  her 
separate  estate,  and  the  rents,  issue  and 
profits  thereof  ''to  be  used  and  applied  and 
disposed  of  at  her  will  and  pleasure  and  dis- 
cretion, and  in  such  manner  and  to  such  in- 
tent as  she  might  think  proper."  The  settle- 
ment also  conferred  on  the  wife,  the  power 
by  deed  executed  in  the  presence  of  two  or 
more  credible  witnesses,  to  alter  and  revoke 
any  of  the  trusts  of  the  settlement ;  and  in 
the  same  manner  to  create,  limit  or  appoint 
any  new  or  other  trusts,  concerning  the  same, 
or  of  so  much  thereof,  as  the  revocation 
shall  be  made."  Held,  that  a  bill  single 
executed  by  her  jointly,  with  her  husband, 
did  not  bind  her  separate  estate ;  Doty  v. 
MitcheU.  9  S.  &  M.  43.i. 

122.  Same :  Another  instance.  Where  the 
first  clause  in  a  marriage  settlement  gave  the 
wife  the  unrestrained  power  of  alienation,  and 
a  subsequent  clause  pointed  out  the  mode,  it 
was  held  that  the  two  clauses  were  not  incon- 
sistent; and  that  the  mode  pointed  out  in  the 
subsequent  clause  must  be  adopted;  Mont- 
gomery V.  Agricultural  Bank,  10  S.  A;  M.  .n66. 

123.  Same:  Another  instance :  Profits  in- 
v&ited.  Where  the  profits  of  the  separate 
estate  of  a  married  woman,  secured  to  ner  by 
a  marriage  settlement,  has  been  invested  in 
the  name  of  the  husband  by  mistake,  and  he 
afterwards  made  a  deed  in  trust,  securing  it 
to  the  wife,  and  referring  to  the  marriage  set- 
tlement as  the  foundation  of  her  right  to  it, 
and  he  gave  her  in  the  deed  unrestrained 
power  of  alienation ;  it  was  held  that  her 
power  of  alienation  of  the  property  so  con- 
veyed to  her  by  the  husband,  was  to  be  regu- 
lated and  governed  exclusively  by  the  mar- 
riage settlement,  and  not  by  the  deed  of  the 
husband,  which  was  designed  only  to  correct 
a  mistake  in  the  investment  of  the  profits  of 
the  estate  secured  by  the  settlement ;  lb, 

124.  Sale  by  husband  and  wife:  When 
control  is  vested  in  a  trustee :  Statute  does  not 
apply  in  such  a  case.  Where  a  slave  is  con- 
veyed to  a  trustee  for  the  benefit  of  a  femme 
covert,  and  which  by  the  terms  of  the  deed 
was  to  remain  under  the  trustee's  control  for 
the  benefit  of  the  wife,  the  wife  has  no 
right  to  dispose  of  it,  and  a  purchaser  of  the 
slave  from  her  and  the  husband,  under  a 
sale,  made  in  accordance  with  the  statute,  can- 
not hold  it  at  law  against  the  claim  of  the 
trustee ;  nor  is  he  entitled  in  equity  to  an  in- 
junction a^^ainst  the  execution  of  a  judgment 
at  law  against  him  in  favor  of  the  trustee  for 
the  recovery  of  the  slave ;  nor  to  be  sub- 
stituted to  the  usufructuary  interest  of  the 
wife  in  the  judgment;  Jordan  v.  Thomas,  5 
G.  72. 

B.  Thb  morr  recent  DecrsiONS  make  her  a 
Femme  Sole  Absolute. 

125.  Her  power  absolute.    Where  the  in- 


strument creating  a  separate  estate  id  a 
married  woman  (in  cases  not  governed  by 
the  statutes  of  this  State  on  that  subject),  is 
silent  as  to  her  power  of  disposition  over  it, 
neither  restricting  it  nor  prescribing  the  mode 
in  which  it  is  to  be  exercised,  the  power  of 
disposition  is  absolute,  as  an  incident  to  the 
property,  and  the  estate  is  that  of  a  femme  sole 
(citing  Garrett  v.  Dabney.  5  C  335) ;  Block 
V.  Cross,  7  G.  549  ;  8.  P.,  Darden  v.  Levy,  9 
G.  57 ;  Garrett  v.  Dabney,  supra. 

0.  LiABiuTY  OF  Wipe  for  her  General 
Engagements — her  Inient  to  Bind  her 
Estate. 

126.  Not  bound  by  her  general  engagements: 
Proof  of  intent.  At  common  law  (as  con- 
tradistingnished  from  our  statutes),  the  sepa- 
rate estate  of  the  wife  was  not  liable  to  her 
general  personal  engagements ;  but  it  waa 
only  liable  when  it  appeared  that  she  intended 
by  the  contract  to  cnarge  it.  And  this  in- 
tention was  generally  considered  as  mani. 
fested,  when  she  contracted  as  snrety  for  the 
husband,  or  jointly  with  him ;  Berry  v.  Bland, 
7  S.  &  M.  77 ;  confirmed  on  this  point  by 
James  v.  Fisk,  9  S.  iV  M.  144. 

127.  Same.  The  general  debts  and  personal 
engagements  of  a  married  woman,  contracted 
during  coverture,  are  not  chargeable  on  her 
separate  estate,  even  where  she  has  the  power, 
under  the  settlement,  of  charging  it,  unless 
there  be  an  intention  on  her  part,  when  she 
makes  a  contract,  to  create  such  charge.  But 
such  intention  need  not  be  positively  ex- 
pressed— it  will  be  inferred  when  the  debt  has 
been  contracted  during  coverture,  as  prin- 
cipal, or  as  surety  for  the  husband,  or 
jointly  with  him.  And  it  will  also  be  inferred 
when  the  husband,  as  her  agent,  and  by  her 
consent,  made  a  promissory  note  in  her  name 
for  the  rent  of  land  on  which  to  work  her 
slaves,  or  for  plantation  supplies.  And  such 
a  contract  will  be  enforced  against  her  in 
equity ;  Boarman  v.  Groves,  1  0.  280  (citing 
Berry  v.  Bland,  7  S.  &  M.  77 ;  Mitchell  v. 
Doty,  9  S.  &  M.  435). 

128  Same.  Whether  the  separate  estate 
of  a  married  woman  is  bonnd  by  her  con- 
tract, depends  upon  her  intention  at  the 
time,  and  her  intention  may  be  shown  by  her 
positive  declarations,  or  may  be  inferred  fronj 
ner  conduct  and  the  circumst<inces  under 
which  the  debt  was  contracted  ;  (citing  Boar- 
man  V.  Groves,  1  0.  280) ;  Bloc'c  v.  Cross,  7 
G.  549. 

D.  Miscellaneous,  as  to  Wife's  and  ber 
Trustee's  power  to  Alien  and  Charge  her 
Estate. 

129.  Power  over  corpus  of  trust  estate.  A 
married  woman  may  charge  in  equity  a  trust 
estate  secured  to  her  to  the  extent  of  her  inter- 
est in  it.  but  no  farther,  and  hence,  if  only  the 
proceeds  or  profits  are  settled  to  her  use. 
she  cannot  charge  the  corpus  of  the  estate ; 
Prewett  v.  Land.  7  G.  49i>. 

130.  Chancery  will  direct  a  sale  of  the  c&r- 
pus.  When  property  is  vested  in  a  trusioe 
for  the  support  and  maintenance  of  a  married 


Digitized  by 


Google 


K'':=fy' 


HUSBAND  AND  WIFE,  VII.,  VtlL 


407 


woman  and  her  children,  and  the  trustee  is 
charged  with  a  discretion  to  sell  the  corpus 
of  the  estate  for  this  purpose,  a  court  of 
equity  will  control  this  discretion,  where  it  is 
abused,  and  compel  the  trustee  to  sell  a  por- 
tion of  the  principal  of  the  estate  when  it  is 
necessary  for  the  welfare  of  the  beneficiaries, 
but  it  will  not  order  a  sale  to  pay  improvi- 
dent contracts  and  extravagant  purchases  of 
the  cestui  que  trusts^  even  when  they  were 
sanctioned  by  the  trustee ;  7&. 

131.  Power  of  disposition  over  separate 
estate  acquired  in  another  State.  The  stat- 
utes of  tnis  State  regulating  the  powers  of 
married  women  over  their  separate  estates, 
only  apply  to  cases  where  the  separate  estate 
was  acquired  when  the  married  woman  was 
domiciled  in  this  State,  and  they  do  not  en- 
large or  restrict  the  rights  and  powers  of 
femmes  covert  over  propertv  acquired  by  them 
in  another  jurisdiction.     In  such  a  case  her 

})ower  of  disposition  is  regulated  by  the 
aw  of  the  State  where  the  acquisition 
was  made,  and  where  she  was  then  domiciled, 
and  this  power  she  may  exercise  in  this  State 
after  her  removal  hither ;  Block  v.  Cross^  7  G. 
549 ;  S.  P.,  Andrews  v.  Jones,  3  G.  274. 

132.  Effect  of  foreign  marriage  settlement 
on  reaUy  acquired  here.  A  mortgage  exe- 
cuted by  husband  and  wife,  resident  in  this 
State,  according  to  our  law,  upon  lands  situ- 
ated here,  is  binding ;  and  the  wife  cannot  de- 
feat it  by  setting  up  a  marriage  contract  made 
in  Louisiana  (where  the  marriage  was  cele- 
brated), by  which  it  was  agreed  that  their 
rights  to  property  acquired  should  be  gov- 
erned by  the  laws  of  that  State;  Lapice  v. 
Gereaudeau,  W.  480. 

Vn.  The  Wife's  Equity  to  a  Settlement  out 
of  her  Property. 

133.  The  nature  and  extent  of  the  princi^- 
pie.  The  principle  recognized  in  courts  of 
chancery  known  as  the  wife's  equity  to  a  set^ 
tlemeot  out  of  her  property,  and  which  re- 
quires the  husband,  when  seeking  to  collect 
the  wife's  choses  in  action,  or  equitable  assets, 
to  make  provision  out  of  them  for  the  wife, 
has  no  application  where  the  husband  has  re- 
duced the  property  to  his  possession,  for 
then  his  legal  right  is  perfect,  and  he  is  no 
longer  under  the  necessity  of  invoking  the  aid 
of  the  courts  to  secure  to  him  the  wife's 
estate.  Yet,  if  after  such  reduction  to  his 
possession,  he  voluntarily  permit  the  property 
in  which,  by  his  marital  rights,  he  has  ac- 
qaired  only  a  life  estate,  to  go  into  the  pos- 
session of  the  wife,  under  an  invalid  agree- 
ment with  her  for  a  separation,  and  she  has 
placed  it  in  the  hands  of  her  bailee,  and  the 
hasband  has  instituted  suit  in  her  name  and 
his  jointly,  against  such  bailee  for  its  recovery ; 
a  coart  of  chancery  will,  at  her  request,  upon 
the  principle  of  the  wife's  equity,  restrain  the 
sait  at  law  against  the  bailee,  until  the  hus- 
band has  made  provision  for  the  wife,  such  as 
the  chancellor  may  direct,  even  if  it  be  a  set- 
tlement  of  alt  the  property.  And  this  is 
especially  so,  when  the  property  consists  of 


slaves  held  by  the  wife  under  Act  of  1839 ; 
for  as  to  them,  though  the  husband  has  the 
profits,  yet  the  wife  is  entitled  to  a  Joint  pos- 
session with  him,  and  is  the  holder  of  the 
title ;  Carter  v.  Carter,  14  S.  &  M.  59. 

134.  TheamourUof  the  wife's  equity.  The 
amonnt  of  the  wife's  equity  is  settled  in  the 
discretion  of  the  chancellor,  and  may  extend 
to  the  whole  of  her  property  ;  but  where  the 
equity  is  enforced  against  a  husband  who  had 
surrendered  the  property  under  an  invalid 
agreement  between  nim  and  the  wife  to  live 
separate,  it  was  held  improper  to  give  the 
wife  the  whole  estate,  without  providing  in- 
demnity to  the  husband  against  any  debts 
which  she  may  have  contracted  during  the 
separation,  and  also  without  providing  indem- 
nity agaist  the  removal  of  the  property  from 
the  State  to  protect  ulterior  interests  in  it ; 
76. 

135.  Effect  of  adultery  of  wife  on  her  right. 
The  adultery  of  the  wife,  committed  whilst 
she,  by  consent  of  the  husband,  is  living  sep- 
arate from  him,  is  no  ground  of  forfeiture  of 
any  right  which  she  has  by  law  in  her  separate 
estate  held  under  the  Act  of  1839,  nor  of  her 
right,  called  her  equity,  to  a  settlement  out  of 
her  own  property  j  lb. 

Tin.  Post-nuptial  Settlements  by  Husband 
on  Wife. 

See  an^e,  74  to  78. 

137.  When  good  against  creditors  of  the 
husband.  The  husband  and  wife  may  after 
marriage  contract  for  a  transfer  of  property 
from  the  husband  to  a  trustee,  for  the  separate 
use  of  the  wife ;  and  such  a  settlement,  when 
made  bona  fide  s^nd  upon  a  valuable  and  ade- 
quate consideration,  is  good  against  the  cred- 
itors of,  and  purchasers  from,  the  husband ; 
Wiley  V.  Gray,  7  G.  510;  Butterfield  v. 
Stanton,  44  M.  15. 

138.  What  is  a  valuable  consideration. 
The  devotion  by  the  wife  of  her  separate  es- 
tate to  the  use  of  the  husband  or  the  making 
of  a  charge  on  it  for  his  benefit,  will  support 
a  settlement  of  the  husband's  property  to  the 
separate  use  of  the  wife.  And  the  principle 
recognized  by  some  of  the  authorities — that 
voluntary  advances  of  her  separate  estate, 
made  by  the  wife  for  the  use  of  her  husband, 
will  not  support,  as  against  the  creditors  of 
the  latter,  a  subsequent  settlement  made  by 
him  for  her  benefit,  unless  there  was  a  valid 
agreement  between  them  at  the  time  the  ad- 
vances were  made,  that  she  should  be  secured 
in  that  way,  or  unless  the  advances  were  in- 
tended to  serve  as  the  basis  of  a  settlement 
to  be  afterwards  made — does  not  apply  to  a 
settlement  made  by  the  husband  as  indemnity 
for  the  wife's  separate  property,  which  he, 
without  her  consent,  converted  to  his  own 
use.  In  such  a  case,  the  right  of  the  wife  to 
a  settlement,  does  not  depend  upon  any  agree- 
ment which  she  may  have  entered  into,  but 
upon  the  indebtedness  of  the  husband  to  her. 
and  his  consequent  obligation  to  discharge  it  ; 
for  a  man  may  voluntarily  do  whatever  by 
law  he  may  be  compelled  to  do.     Such  a  set- 


Digitized  by 


Google 


408 


HUSBAND  AND  WIFE,  IX. 


tlemcnt  should,  however,  be  bona  fide,  reas- 
onable, fair,  and  but  an  adequate  compensa- 
tion for  her  property  converted  to  his  own 
use ;    lb, 

138(1.  Same.  When  a  wife  charges  her 
separate  estate  for  the  payment  of  her  hus- 
band's debts,  or  applies  ner  estate  to  that  pur- 
pose, and  it  does  not  appear  to  have  been  in- 
tended by  her  as  a  ^ift  to  the  husband,  equity 
will  decree  the  husband's  assets  to  be  applied 
in  exoneration  of  the  estate,  or  in  payment 
of  the  money  advanced.  And  such  advances 
made  by  her  are  a  good  consideration  for  a 
subsequent  conveyance,  to  a  trustee  for  the 
use  of  the  wife,  of  the  husband's  property,  to 
a  value  equivalent  to  the  advances,  and  such 
a  conveyance  will  be  good  as  against  the 
creditors  of  the  husband ;  Butterfidd  v.  Stan- 
ton,  44  M.  15. 

139.  Same:  Ltabilitv  of  her  husband  as 
her  trustee.  Where  the  wife  has  no  other 
trustee  to  take  charge  of  her  separate  estate, 
the  husband  is  regarded  as  her  trustee,  and  if 
without  her  consent  he  appropriate  her  prop- 
erty to  his  own  use,  he  will  be  her  debtor  to 
that  extent,  and  will  be  compelled  in  equity 
to  make  ample  compensation  to  the  wife,  by 
a  settlement  on  her  out  of  his  own  property; 

Wllei/    V.    Gra^ ;    Butte rfield  v.  Stanton^ 
supra. 

140.  Same:  Where  husband's  conversion 
did  not  divest  wife's  title.  It  is  no  objection 
to  the  validitv  of  a  postnuptial  settlement 
made  by  the  husband  on  the  wife,  and  as  in- 
demnity for  the  value  of  her  slaves,  which  the 
husband  had  sold  without  her  consent,  that 
the  sale  did  not  divest  the  wife's  title;  for,  by 
claiming  under  the  settlement  and  accepting 
the  benefits  thereof,  she  is  estopped  from  set- 
ting up  her  title  to  the  slaves  so  sold  without 
her  consent;    Wilei/  v.  Gray,  sui^ra. 

141.  Sale  of  dower  in  Louisiana  no  con- 
sideration for  settlemeivt.  By  the  laws  of 
Louisiana  the  wife  has  no  dower  or  other  in- 
terest in  the  realty  purchased  by  the  husband 
after  marriage,  and  to  which  she  contributed 
nothing ;  and  therefore,  her  uniting  with  him 
in  a  conveyance  of  it  constitutes  no  valuable 
consideration  to  support  a  settlement  made 
by  him  to  her  separate  use ;  Vertner  v.  Hum- 
phreys, 14  S.  &  M.  130. 

142.  Insolvent  husband  preferring  wife  a^ 
a  creditor.  The  husband,  if  insolvent,  may 
prefer  the  wife  in  making  payment  of  his 
debts,  and  it  is  no  reason  for  assailing  the 
transaction  on  the  ground  of  fraud,  that  the 
husband  paid  the  wife  interest,  if  he  were  lia- 
ble to  pay  it ;  Roach  v.  Bennett, 2  G.  98.  But 
the  right  of  an  insolvent  debtor  to  prefer  one 
creditor  to  another,  must  be  exercised  in 
good  faith  and  without  any  design  of  securing 
a  benefit  to  himself.  And  this  rule  applies  to 
a  preference  given  by  the  husband  to  the 
wire ;  Mangum  v.  Finucane,  9  G.  354. 

143.  Same :  Case  in  judgment.  Where  a 
creditor  of  an  insolvent  husbtiad  is  indebted 
to  the  wife,  on  account  of  her  separate  estate, 
and  upon  a  settlement  of  accounts,  the  hus- 
band becomes,  by  agreement  of  all  the  par- 
ties, substituted  as  debtor  of  the  wife,  he  may. 


after  such  settlement  and  substitution,  make  a 
valid  payment  of  the  debt  to  the  wife,  in  pre- 
ference to  his  other  creditors,  if  it  be  done 
bona  fide,  and  without  a  design  of  securing  a 
benefit  to  himself.  But  where  the  husband 
has  advanced  money  to  the  wife  to  purchase 
property,  and  the  purchase  has  been  made, 
and  legal  proceedings  commenced  to  subject 
the  property  to  the  husband's  debts,  then  an 
agreement  made  between  the  parties  (hus- 
band, wife,  and  a  creditor  of  the  husband)  by 
which  the  advance  made  by  the  husband  to 
the  wife,  was  accepted  as  a  satisfaction  of  the 
debt  due  by  the  husband  to  his  creditor,  and 
of  the  debt  due  by  the  latter  to  the  wife,  will 
not  secure  the  property  to  the  wife  as  her 
separate  estate,  exempt  from  the  claims  of  the 
husband's  creditors ;  lb. 

144.  Wife's  money  invested  with  husband's 
in  property.  If  money  of  the  wife  be  invested 
in  the  purchase  of  property,  and  the  deed 
taken  to  her,  her  interests  as  againist  the 
husband's  creditors,  will  be  protected  only  to 
the  extent  of  her  separate  estate  so  invested; 
Hopkins  v.  Carey,  1  C.  64.    See  ante,  138a. 

IX.  Husband's  Liability  to  aoootuit  for  Profits 
of  Wife's  Estate, 

145.  Liabilily  of  husband  for  interest. 
Wherever  the  wife  has  a  separate  estate, 
which  she  permits  the  husband  to  use,  and 
there  be  no  stipulation  that  he  shall  pay  in- 
terest, the  law  will  presume,  in  the  absence 
of  any  circumstance  showing  a  contrary  in- 
tention or  understanding,  that  he  shall  not 
account  for  interest.  But  if  from  the  mode 
of  dealing  between  them,  there  be  any  cir- 
cumstance from  which  it  may  reasonably  be 
inferred,  that  the  intention  of  the  parties  was 
that  interest  should  be  charged,  then  he  is 
properly  liable  for  interest;  Roach  v.  Ben- 
nett, 2  C.  98. 

146.  5ame;  Case  in  judgment.  Where  the 
trustee  in  a  marriage  settlement  for  the  bene- 
fit of  the  wife,  places  her  funds  in  the  hands 
of  the  husband,  as  his  agent,  and  for  invest- 
ment in  the  best  manner  he  can  for  the 
benefit  of  the  wife,  and  the  husband  use  the 
funds  himself  instead  of  investing  them,  he 
will  be  liable  for  interest  at  such  rate,  not 
exceeding  the  highest  legal  rate,  as  the  evi- 
dence shows  the  wife's  money  could  have 
been  safely  and  securely  invested ;  lb. 

147.  Same.  Agreements  between  husband 
and  wife  in  relation  to  her  separate  estate 
held  under  the  Act  of  1846,  and  which  are 
injurious  to  the  wife  and  beneficial  to  the 
husband,  will  not  be  presumed,  but  every 
reasonable  intendment  will  be  indulged  to 
the  contrary ;  and  hence,  the  husband  will  be 
liable  to  account  to  the  wife  for  both  the 
principal  and  income  of  her  estate,  which  he 
has  applied  to  his  own  use  during  coverture, 
unless  it  appear  affirmatively  that  the  wife 
intended  he  should  take  it  as  a  gift;  Allen  ▼. 
Miles,  7  G.  640.    See  ante,  112. 

l^^.  Same:  Provision  of  Code  of  l&^l.  By 
art.  28,  p.  337,  of  the  Code  of  1857,  it  is  pro- 
vided,  *'that  neither  the  husband  nor  his 
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representaUves  shall  be  liable  to  account  to 
the  wife  or  her  representatives,  for  the  rents, 
profits,  or  income,  arising  from  her  separate 
property,  after  the  expiration  of  one  year 
from  the  time  of  receiving  the  same." 

148a.  Husband  as  debtor:  Remedy  of  the 
wife:  Judgment  at  law.  The  relation  of 
debtor  and  creditor  may  subsist  between  hus- 
band and  wife ;  chancery  is  the  proper  forum, 
however,  to  enforce  the  claims.  Yet,  if  the  hus- 
band make  no  objection,  a  judgment  against 
him  in  favor  of  the  wife,  in  a  court  of  law, 
is  not  void,  and  cannot  be  collaterally  im 
peached,  even  by  a  creditor  of  the  husband  ; 
Simmons  v.  Thomas^  43  M.  31.  See  ante, 
137,  et  seq.,  and  post,  203. 

Z.  Husband's  and  Wife's  Liability  for  Debts 
and  Acts  of  the  Wife. 
1.  Husband's  Liability. 

149.  Husband's  liability  under  the  Acts  of 
1839  and  18.^7.  Whether,  since  the  passage  of 
the  Act  of  1839,  securing  to  married  women 
their  property,  as  a  separate  estate,  the  hus- 
band is  liable  for  the  debta  of  the  wife,  .con- 
tracted dum  sola  ;  Queer e  f  Dickson  v.  Mil- 
ler, 11  S.  &  M.  594.  But  under  the  Act  of 
1857,  he  is  not  liable  for  the  debts  of  the  wife 
contracted  dum  sola ;  Bacon  v.  Bevan,  44 
M.  293. 

150.  Liability  at  common  law:  Promise 
by  husband  to  pay.  The  hnsband  upon  his 
marriage  becomes  responsible  for  the  debts 
of  the  wife  contracted  dum  sola  ;  but  this 
responsibility  ceases  upon  the  dissolution  of 
the  marriage,  if  there  has  been  no  recovery 
against  him;  and  his  responsibility  as  hus- 
band will  not  be  enlarged  by  his  mere  naked 
promise  to  pay  the  wife's  debt,  nor  by  an  ac- 
count, stated  by  him  of  his  wife's  debt,  and 
such  promise  and  account  slated  are  not  bind- 
ing on  the  husband  after  the  wife's  death; 
nor  will  any  express  promise  made  by  him 
after  the  dissolution  of  the  marriage,  to  pay 
the  wife's  debt,  bind  him,  unless  it.  be  in 
writing  and  on  a  sufficient  consideration.  For 
after  dissolution  of  the  marriage,  the  hus- 
band stands  as  a  mere  stranger  to  the  wife's 
debts,  the  contingent  liability  which  he  was 
under  during  coverture  being  extinguished. 
Nor  would  the  rule  be  different,  if  he  be  the 
wife's  executor ;  Waul  v.  Kirkman,  13  8.  & 
M.  599. 

151.  Same,  If  the  husband,  whilst  executor 
of  the  wife,  make  a  proposition  in  writing  to 
bind  himself  personally  for  the  wife's  debt,  in 
case  indulgence  is  given,  it  must  be  shown 
that  the  proposition  was  accepted ;  lb. 

152.  Same :  Cdse  in  judgment.  During 
coverture,  the  husband  and  a  creditor  of  the 
wife  before  marriage,  had  her  indebtedness 
made  out  in  the  shape  of  an  account,  and  the 
husband  gave  this  receipt,  "  Received  an  ac- 
count as  above  stated,  and  found  it  correct :',' 
Held,  that  this  imposed  no  liability  on  him  to 
pay  the  wife's  debt  after  her  death.  Nor 
will  a  letter  written  during  coverture  by  the 
husband  to  the  creditor,  referring  to  the  debt, 
as  a  debt  "  we  (husband  and  wife)  owe,"  and 
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also  referring  to  an  understanding  between 
the  husband  and  the  creditor  for  its  payment, 
amount  to  anything  more  than  an  admission 
of  his  liability  as  it  then  existed,  and  it  forms 
no  foundation  to  make  him  responsible  after 
her  death ;  lb, 

153.  Same:  Promise  of  husband  to  pay 
wife's  debt :  Propositions  :  Case  in  judgment. 
After  the  wife's  death,  the  husband  (who  was 
appointed  executor  by  her  will)  wrote  to  her 
creditor,  whose  debt  was  created  before  mar- 
riage :  **  Before  deciding  whether  or  not  to 
undertake  the  executorship,  I  wish  to  confer 
with  you  respecting  our  debt ;  you  know  the 
condition  of  the  estate  (the  wife's),  it  owes 
little  save  to  you ;  vour  debt  is  very  large, 
and  if  pressed  to  collection,  will  sweep  nearly 
the  whole  estate ;  if  five  or  six  years  can  be 
given,  and  crops  be  good,  the  debt  may  be 
extinguished  and  property  enough  saved  to 
giy^  me  a  support."  He  then  expressed  a 
wish  to  divide  the  deht  into  instalments,  and 
to  give  his  notes  and  a  deed  in  trust  on  the 
property,  to  secure  the  debt:  Held,  that  at 
most  this  letter  could  be  considered  as  a  pro- 
position to  become  personally  responsible  on 
condition  of  forbearance ;  and  to  make  him 
liable,  it  must  be  shown  that  the  creditor 
acceded  to  the  proposition,  and  gave  the  for- 
bearance :  lb, 

154.  HiLsband' suability  for  v^ife's  engage- 
ments. 'J'he  husband  is  not  responsible  for  tne 
wife's  contracts,  though  made  by  him  as  her 
airent.  if  they  be  made  in  the  wife's  name, 
and  if  the  credit  were  given  to  her  exclusively 
on  the  faith  of  her  separate  estate,  and  the 
party  intended  to  charge  her  and  not  him ; 
Switt  V.  Penn'ce,  2  (;.  416  ;  S.  P.,  Bacon  v. 
Bevan,  44  M .  293  ;  Dunbar  v.  Mt^er  §-  Co  43 
M.G79.  As  10  effect  of  husband  giving  his  note 
for  wife's  debt,  see  Payment,  4. 

154a.  Liability  of  husband  for  necessaries 
for  wife.  The  liability  of  the  husband  for 
necessaries  furnished  the  wife  grows,  out  of  the 
marital  relation,  and  »is  a  consequence  of  the 
obligations  assumed  by  him  on  the  marriage, 
that  he  will  supply  her  with  all  necessaries 
convenient  and  suitable  to  her  station  in  life, 
and  this  liability  exists  though  the  husband  be 
an  infant.  If  the  husband  neglect  to  furnish 
necessaries,  the  wife  may  purchase  them,  and 
though  he  dissent,  he  will  b(»  liable  therefor  ; 
Dunbar  v.  Meyer  ^  Co..  43  M.  679. 

1546.  Power  of  wife' to  bind  husband. 
Although  the  wife  possesses  no  inherent 
power  10  bind  her  husband,  yet  if  they  co- 
habit, and  goods  purchaf^ed  by  her  are  con- 
sumed in  the  family,  the  assent  of  the  husband 
will  be  presumed;  and  if  he  omits  to  furnish 
necessaries,  this  is  an  implied  authority  to  the 
wife  to  buy  them  on  his  credit ;  lb, 

2.  Wife's  Liability. 

155.  Liability  of  wife  for  her  debts,  dum 
sola.  The  separate  property  of  the  wife, 
owned  by  her  before  marriage,  may  be  sub- 
jected in  equity  to  the  payment  of  necessaries 
furnished  her  while  sole  and  a  minor  ;  and  it 
is  no  bar  to  such  a  claim  that  a  verdict  and 
judgment  had  been  rendered  in  favor  of  bus- 
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band  and  wife  in  an  action  at  law  for  tbe 
same  debt,  the  verdict  being  upon  the  issue 
made  by  the  plea  of  the  husband  setting  up 
his  bankruptcy.  Such  a  plea  is  but  a  plea  in 
abatement,  and  is  no  defence  against  a  debt 
due  by  the  wife  where  she  has  separate  prop- 
ertv  out  of  which  it  can  be  made ;  Dickson  v. 
Miller,  11  S.  &  M.  594. 

156.  Wif(i8  liahility  for  her  fraud. 
Whether  a  married  woman,  by  participating 
in  the  fraud  of  her  husband  in  acquiring  title 
to,  and  possession  of,  land  in  her  own  name, 
cau  subject  her  separate  estate  for  the  dam- 
fti?es ;  Quaere?  But  such  damages  were 
refused  in  this  case,  because  it  was  not  shown 
that  she  was  privy  to  the  fraudulent  agree- 
ment by  which  the  dt»ed  was  made  to  ner ; 
Hoiocott  V.  Collins,  I  C.  398.  For  wife's  lia- 
bility generally,  see  ante,  126,  12S,  44  to  71. 

XL  Lifant  Femme  Oovert. 

157.  Is  entitled  to  her  estate  frdm  her  guar- 
dian. By  statute,  a  minor  ward  upon  mar- 
riage, is  entitled  to  receive  her  estate  from 
her  guardi  in  ;  Wood  v.  Henderson,  2  H.  893. 

158.  The  husband  may  represent  infant 
wife.  The  husband  is  authorized  by  statute 
to  act  for  his  infant  wife,  in  all  matters  in 
which  personal  estate  is  to  be  received  in  her 
right,  and  this  empowers  him  to  represent 
her  interest  on  the  final  settlement  of  an  es- 
tate, of  which  she  is  a  distributee;  and  it  is, 
therefore,  unnecessary  to  appoint  a  guardian 
ad  litem  for  that  purpose ;  Frisby  v.  Harris- 
son.  1  G.  452.     Sed  vide  ante,  9. 

159.  Not  bound  by  her  relinquishm  nt  of 
dower.  An  infant/eTn-we  covert  is  not  bound  by 
her  relinquishment  of  dower ;  and  if  she  claim 
dower  after  such  relinquishment,  she  is  not 
bound  to  refund  any  of  the  purchase  money 
received  by  her  husband ;  Markham  v.  Mer- 
ritt.  7  H.  437. 

160.  Cannot  sell  land  or  slaves.  The  Act 
of  1846,  in  relation  to  the  separate  properly 
of  married  women  (H.  0.  498.  J  4).  authorizes 
a  married  woman  owning  slaves  in  her  separate 
right,  to  contract  for  the  sale  of  such  slaves 
jointly  with  her  husband :  "  Providt^d,  that 
all  such  sales  shall  be  evidenced  by  bills  of 
sale  under  seal .  acknowledged  by  such  married 
woman,  as  deeds  of  married  women  are  re- 
quired to  be  acknowledged."  This  provision 
noes  not  refer  to  the  form  of  the  acknowl- 
edgment alone,  but  it  requires  that  every 
essential  to  the  validity  of  an  acknowledg- 
ment of  a  deed  to  realty  bv  a  married  woman, 
should  be  observed ;  and  nence.  a  biil  of  sale 
of  a  slave,  executed  by  an  infant/emme  covert, 
is  not  valid  and  binding  on  her ;  Cason  v. 
Hubbard,  9  G.  35. 

As  to  right  of  infant  widow  to  administra- 
tion, see  Infants,  18. 

XII.  Wills  and  Testamentary  Papers  by  Wife. 

161.  Marriage  a  revocation  of  vnll.  By 
the  common  law,  the  marriage  of  a/emme  sole, 
was  a  revocation  of  a  will  made  by  her,  for 
the  reason  that  marriage  destroys  the  ambu- 
latory  nature  of  the  will,  and  left  it  no  longer 


subject  to  her  control,  and,  moreover,  by  the 
marriage,  the  wife's  chattels  vest  in  the  hus- 
band, which  puts  an  end  to  the  will.  And  if 
she  become  a/emme  sole  again  by  the  dissolu- 
tion of  the  marriage,  the  will  is  not  revived 
without  republication ;  Garrett  v.  Dahney,  5 
C.  335. 

162.  Exception  where  she  has  separate 
estate.  But  it  seems,  that  these  rules  do  not 
apply,  where  tlie  estate  bequeathed  by  the 
will  is  secured  to  her  as  her  separate  prop- 
erty, for  in  England,  the  wife  was  regarded, 
as  to  her  separate  estate,  as  9k  femme  sole,  and 
capable  of  disposing  of  it  in  any  manner  not 
prohibited  by  the  settlement.  The  wife  has 
not  however,  as  to  her  separate  estate,  held 
under  the  Act  of  1839.  such  a  power  of  dis- 
position. The  husband  has  a  vested  interest 
in  her  property,  which  she  could  not  alienate 
without  his  consent ;  and  hence,  the  same  rale 
would  apply  as  to  wills  made  by  her  before 
marriage,  as  it  existed  at  common  law  when 
she  had  no  separate  estate.  Nor  is  the  rule 
changed  by  the  Act  of  1821  (  H.  0.  649), 
which  declares  that  "  no  devise  made  accord- 
ing to  the  statute,  nor  any  clause  thereof, 
shall  be  revocable,  but  by  cancellation,  or 
another  will  or  codicil."  This  statute  also 
existed  in  England,  and  was  uniformly  he'd 
to  apply  to  express  acts  of  revocation,  and 
not  to  revocations  by  inference  of  law,  or 
by  implication  from  various  circnmstanees, 
among  which  is  a  subsequent  marriage  of  a 
testatrix ;  lb. 

163.  Power  of  marrid  woman  to  will  her 
estate  held  under  our  statutes.  Whether  a 
married  woman  has.  under  any  circumstances, ' 
the  power  of  disposing,  by  will,  of  her  sepa- 
rate property,  held  under  the  Acts  of  1839 
and  1846  ;  Quaref  Garrett  v.  Dabney,  5  0. 
335.  The  Acts  of  1839  and  1846,  are  enabling 
statutes,  and  must  receive  such  constraction 
as  to  enlarge  and  not  abridge  the  rights  of 
married  women,  in  reference  to  their  separate 
estates  ;  and,  moreover,  the  modes  prescribed 
for  the  disposition  of  their  separate  estates 
by  fenimes  covert,  refer  to  convevances  made 
by  them  inter  vivos,  and  they  do  not  affect 
their  right  to  make  wills,  as  it  existed  before 
their  enactment;  and  this  right  is,  to  make  a 
will  of  their  personal  chattels  by  the  assent 
of  their  husbands;  Lee  v.  Bennett,  2  G. 
119.  She.  cannot  make  a  will  without  the 
consent  of  her  husband ;  nor  does  the  aban- 
donment of  the  wife  by  the  husband,  in- 
vest her  with  such  a  power;  Cainv.  BunMey, 
6G.  119. 

164.  Married  woman's  will  must  he  pro- 
bated. Whether  a  testamentary  document, 
made  by  &  femme  covert  with  the  assent  of  her 
husband,  be  regarded  as  a  will,  or  as  an  in- 
strument  in  the  nature  of  a  last  will  and 
testament,  it  is  equally  necessary  that  it  be 
regularly  admitted  to  probate ;  Lee  y.  Bennett, 
2  G.  119. 

See  Wills,  112,  112a. 

Xin.  Agreements  between  Hosband  and 
Wife  for  Separation. 

165.  Agreements  to  separate  are  void :  But 
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collateral  Mipulaiiona  may  he  good.  Articles 
of  separation  are  void  ;  but  a  stipulation  in 
them  to  allow  a  separate  maintenance  to  the 
ivife.  is  enforceable  against  the  husband,  when 
made  throujrh  the  intervention  of  a  trustee  ; 
Tourney  V.  Sinclair,  3  H.  324.  But  a  deed  to 
slaves  made  directly  by  the  husband  to  the 
wife,  without  the  intervention  of  a  trustee,  is 
yoid  at  law,  whatever  eifect  it  may  have  in 
equity ;  Tourney  v.  Sinclair^  supra.  See  post, 
171. 

166.  Same.  Whether  an  agreement  of 
separation  between  husband  and  wife  be  in- 
valid or  not,  because  not  in  writing ;  Qua^e? 
But  whether  valid  or  not.  it  is  invalid  if 
made  directly  between  husband  and  wife,  and 
without  a  trustee  for  the  wife,  and  cannot  be 
enforced  even  as  to  properlv  included  in  it; 
CaHer  v.  CaHer,  U  S.  &  M.'59. 

167.  Same:  Jurisdiction  of  chancery.  It 
seems  in  a  proper  case,  a  court  of  chancery 
would  have  jurisdiction  to  enforce  the  obliga- 
tions undertaken  by  the  husband  and  wife,  in 
a  valid  agreement  of  separation  ;  but  in  such 
case  it  would  not  assume  the  power  to  force 
them  to  separate,  or  live  together,  but  merely 
to  compel  them  to  perform  any  contract  stip- 
ulated to  be  performed  upon  such  separation ; 
lb. 

168.  Husband  and  trustee,  hut  not  wife, 
bound  by.  An  agreement  between  husband 
and  wife  alone,  without  the  intervention  of  a 
trustee,  to  live  separate,  is  void  for  want  of 
power  in  the  wife  to  contract ;  but  the  agree- 
ment is  valid,  when  made  through  the  agency 
of  a  trustee  for  the  wife.  In  such  a  case  the 
husband  will  be  bound  by  his  covenant  and 
conveyances  to  the  trustee,  for  the  benefit  of 
the  wife,  and  the  trustee  will  be  bound  by  his 
covenants,  on  the  part  of  the  wife,  to  indem- 
nify the  husband  against  liability  for  her  sup- 
port or  for  her  debts,  and  against  her  claims 
on  his  property.  But  the  wife  being  under  a 
disability  to  contract,  is  not  bound  by  cove- 
nants in  a  deed  of  separation.  They  are  void 
as  to  her,  though  her  trustee  might  be  liable 
on  his  agreement,  in  damages  for  her  failure, 
to  abide  by  hers.  Hence,  a  provision  in 
articles  of  separation,  by  which  the  wife 
relinquishes  all  her  right  to  the  husband's 
property,  is  not  binding  on  her ;  and  notwith- 
standing her  agreement,  she  may  after  his 
death,  set  up  her  claim  to  her  legal  share  of 
his  estate,  includinar  property  exempt  by  law 
from  execution;  Stephenson  v.  Osborne^  41 
M.  119. 

169.  Prot^inon  for  separation,  ceases  on 
reconcitiation.  Where  a  settlem.  nt  is  made 
by  the  husband  on  the  wife,  for  a  oermanent 
separation,  a  reconciliation  and  conabitation 
afterwards,  extinguishes  any  future  claim  of 
the  wife  under  the  settlement,  and  her  right 
will  not  be  revived  by  any  subsequent  disa- 
greement between  the  parties ;  Weathershy 
▼.  Weathershy,  10  G.  652. 

170.  Same :  Case  in  judgment  At  the 
marriage  in  1833,  the  wife  was  the  owner 
of  two  slaves.  In  1837  there  was  a  sep- 
aration by  mutual  agreement  between  hus- 
band and  wife^  and  the  husband  gave  up 


to  the  wife  these  slaves,  as  her  separr 
ate  property,  and  surrendered  his  marital 
rights  therein,  and  permitted  her  to  retain 
possession  of  them.  In  1840  the  parties 
were  reconciled,  and  the  wife  returned  to  the 
husband,  bringing  with  her  the  slaves.  Af- 
ter.wards  she  filed  her  bill  for  a  divorce,  and 
also  to  recover  the  slaves,  under  her  title  as 
above  stated :  Held,  that  the  surrender  of  the 
slaves  in  1839,  by  the  husband,  was  not  an 
absolute  gift  of  them  to  the  wife,  but  a  pro- 
vision for  separation,  and  that  on  reconcilia- 
tion, notwithstanding  the  passage  of  the 
married  woman's  law  of  1839,  during  the  pe- 
riod of  separation,  the  original  right  of  the 
husband  was  revested,  and  that  the  wife 
could  not  recover  them ;  lb. 

171.  Articles  of  separcUion:  Direct  con' 
veyance  by  husband  to  wife  not  good.  Hus- 
band and  wife  agreed  on  articles  of  separa- 
tion. The  wife  relinquished  her  right  to 
dower  in  his  estate,  and  her  father  executed 
a  bond  to  the  husband  to  indemnify  him 
against  any  debts  or  liabilities  the  wife 
might  thereafter  contract;  and  in  considera- 
tion thereof,  the  husband  released  and  con- 
veyed to  the  wife  directly,  all  the  property 
he  had  acquired  by  virtue  of  his  marriage 
with  her,  among  which  was  a  promissory  note 
on  a  third  person,  which  the  husband  en- 
dorsed and  delivered  to  the  father.  This 
note,  after  the  death  of  the  wife,  was  col- 
lected by  the  father.  The  husband  after- 
wards, as  administrator  of  the  wife,  brought 
an  action  against  the  executor  of  the  father 
to  recover  the  sum  so  received :  Held,  that 
the  conveyance  of  the  husband,  even  if  upon 
a  consideration  favored  in  law,  was  void  at 
common  law;  and  that  npon  the  collection 
of  the  note  by  the  testator,  if  a  right  of  ac- 
tion accrued  to  any  one.  it  was  not  to  the 
representative  of  the  wife,  but  to  the  hus- 
band, and  therefore  he  could  not  recover  in 
this  action ;  Mills  v.  Richards,  5  G.  77. 

See  ante,  165. 

XIT.  The  Doctrine  of  Entireties. 

'  172.  Joint  devise,  or  grant  to  husband  and 
wife:  Alienation  of  husband.  Where  a 
devise  or  grant  is  made  to  husband  and  wife 
jointly,  they  take  by  entireties,  and  not  by 
moieties,  and  the  husband  cannot  alone  with- 
out  joining  his  wife,  divest  the  estate  of  the 
wife.  But  this  rule  applies  in  general,  to  real 
estate,  and  to  fee  simple  interests  therein. 
In  regard  to  terms  for  years,  and  to  chattel 
interests,  where  they  hold  by  entireties,  the 
husband  may  alien  the  property,  so  as  to 
bind  the  wife;  but  this  is  to  be  understood 
only  where  there  is  no  restraint  in  the  devise 
or  srrant,  on  his  common  law  right ;  Taylor 
V.  Stone,  13  S.  &  M.  652. 

173.  Same.  Where  a  deed  is  made  to  hus- 
band and  wife  jointly,  they  are  not  joint 
tenants,  but  tenants  by  the  entirety  ;  that  is, 
each  is  entitled  to  the  whole  and  every  part 
of  the  estate  just  as  if  they  both  were  one 
person,  for  so  they  are  considered  ;  and  upon 
the  death  of  one,  the  other  is  entitled  to  the 
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whole  Estate.  The  husband  may  take  the 
rents  and  profits  during  the  coverture,  but 
he  cannot  alien  so  as  to  bind  the  wife.  This 
doctrine  of  the  common  law  is  not  repealed 
in  this  State,  either  by  our  statutes,  securing 
to  married  women  separate  estates,  nor  by 
the  statute  abolishing  the  jus  accrescendi 
of  the  survivor  of  two  or  more  joint  tenants ; 
Hemingway  v.  Scales,  42  M.  1. 

XY.  Oonflict  of  Laws  in  relation  to  Marital 
Bights. 

174.  Law  of  domicile  of  marriage  gov- 
erns, 'J'he  law  of  the  domicile  of  the  mar- 
riage, fixes  the  rights  of  husband  and  wife  to 
personal  property  acquired  there,  and  rights 
80  acquired  and  vested,  will  be  recognized 
and  enforced  everywhere.  And  where  there 
is  a  subsequent  change  of  the  domicile,  the 
acquisitions  made  in  the  new  domicile  will  be 
governed  by  the  laws  there  ;  Lyon  v.  Knott, 
4  C.  548. 

175.  Marriage  contract :  Construction  of. 
A  marriage  contract,  where  both  parties  re- 
side in  the  place  where  it  was  made,  and  the 
marriage  was  consummated,  will  be  construed 
according  to  the  laws  of  that  place.  But  it 
would  seem,  that  if  the  contract  were  made 
with  a  view  to  its  execution  elsewhere,  it 
would  be  governed  by  the  laws  of  the  place, 
with  a  view  to  which  it  was  made ;  Carroll  v. 
Renirh.  7  S.  &  M.  798. 

176.  Where  the  domicile  of  the  parties  is 
differenty  the  law  of  the  husband's  domicile 
govtms.  Where  the  domicile  of  the  husbaud 
and  wife,  at  the  time  of  the  marriage,  is  in 
different  States,  and  the  marriage  takes  place 
al  the  domicile  of  the  wife,  but  with  the  in- 
tention of  both  parties  that  their  future  domi- 
cile shall  be  that  of  the  husband,  and  this  is 
carried  out  by  a  return  to  the  husband's 
domicile  and  permanent  residence  there,  the 
marital  rights  of  the  parties,  as  to  their  per- 
sonal property  owned  at  the  time  of  marriage, 
will  be  governed  by  the  law  of  the  husband's 
donaicile.  And  hence,  if  the  husband's  domi- 
cile were  in  this  State,  and  the  wife's  in  an- 
other, the  wife's  right  to  her  personal  prop- 
erty owned  at  the  time  of  the  marriage, 
would  be  secured  to  her  under  the  laws  of  this 
State ;  Land  v.  Land,  14  S.  &  M.  99  ;  Vert- 
ner  v.  Humphreys,  14  S.  &  M.  130. 

177.  Same :  As  to  realty.  But  the  rule  is 
different  as  to  immovable  property.  The 
marital  rights,  as  to  that,  whether  owned  at 
the  time  of  the  marriage  or  subsequently  ac- 
quired, is  governed  by  the  lex  rei  sitce ; 
Vertner  v.  Humphreys,  14  S.  &  M.  130 ;  La- 
pice  V.  Gereaudeau,  VV.  480.  Thus,  a  mort- 
gage executed  by  husband  and  wife,  resident 
in  the  State,  according  to  our  laws,  upon 
lands  situated  here,  is  binding ;  and  the  wife 
cannot  defeat  it  by  setting  up  a  marriage  con- 
tract made  in  Louisiana  ;where  the  marriage 
was  celebrated),  by  which  it  was  agreed  that 
their  rights  to  property  subsequently  ac- 
quired should  be  governed  by  the  laws  of  that 
State ;  Lapics  v.  Gereaudeau.  supra. 

11:^,  Powers  of  wife  ovtr  property  acquired 


elsewhere.  The  statutes  of  this  State  do  not 
apply  to,  nor  enlarge,  nor  restrict  the  powers 
of  femmes  covert  over  property  acquired  by 
them  whilst  they  were  domiciled  in  other 
States;  and  upon  their  subsequent  removal 
here,  they  may  exercise  here  all  the  powers 
over  personal  property  brought  with  them,  and 
acquired  in  other  jurisdictions,  which  they 
had  by  the  law  of  their  former  domicile; 
Block  V.  Cross,  7  G.  549. 

179.  Marital  rights  of  widow  on  death  of 
husband.  The  widow  of  a  person  dying,  domi- 
ciled in  this  State,  is  entitled  to  dower  in  his 
real  property  situated  here,  and  also  his  per- 
sonalty, according  to  the  laws  of  this  State, 
although  the  matrimonial  domicile  was  else- 
where. And  this  rule  applies  equally  to 
property  acquired  in  the  matrimonial  domi- 
cile as  to  property  acquired  here,  wherever, 
by  the  laws  of  that  domicile  (as  they  are  in 
this  State),  the  wife  has  no  vested  interest  by 
the  marriage  in  the  husband's  properly,  but 
only  the  privilege  of  taking  a  certain  share  of 
the  estate  of  which  he  died  owner,  notwith- 
standing any  disposition  of  his  will  to  the 
contrary ;  Hairston  v.  Ilairston,  5  C.  704. 
See  Conflict  op  Laws,  21  to  34. 

XVI.    Statute  of  Limitations,  as  it  affects 
Bights  of  Harried  Women. 

1 80.  Statute  does  n<ot  run  against  a  mar- 
ried woman.  The  statute  of  limitations  does 
not  run  against  a  married  woman ;  and  if  she 
make  an  invalid  gift  or  conveyance  of  her 
slave,  the  donee  or  purchaser  cannot  set  up 
the  bar  of  the  statute  against  her  rights ;  and 
if  the  slave  so  given  or  granted  get  into  the 
possession  of  the  husband,  he  may,  on  being 
sued  by  the  donee  or  grantee,  set  up,  by  the 
wife's  consent,  the  exception  in  the  statute 
of  limitations  in  her  favor ;  Curll  v.  Compton, 
14  S.  &  M.  56.  And  so,  if  her  slave  be  ille- 
gally levied  on  and  sued,  her  right  to  recover 
is  not  barred  by  the  statute  of  limitations ; 
Harvey  v.  Edington,  3  C.  22 ;  S.  P.,  Fatheree 
V.  Flttch^r,  2  C.  265. 

18  L  Not  barred  because  trustee  is  barred. 
The  rights  of  femmes  covert  and  infants,  who 
are  the  equitable  owners  of  slaves,  are  not 
barred  by  reason  of  the  failure  of  the  trustee 
in  whom  the  legal  title  is  vested,  to  institute 
suits  for  their  recovery,  until  after  the  lapse 
of  the  period  pre^ribed  by  the  Statute  of  limi- 
tations. Their  rights  in  this  respect  are  the 
same,  whether  they  be  the  legal  or  equitable 
owners  of  the  property,  and  whether  they  be  a 
trustee  or  not;  Fearn  v,  Shirley,  2  gI  .301 ; 
Bacon  v.  Gray,  1  C.  140;  S.  P.,  Adam^  v. 
Torrf^y,  4  C.  499. 

182.  Bar  of  statute  where  wife  purchases 
during  adverse  possession,  A.'s  adverse  pos- 
session of  the  premises  in  controversy  com- 
menced in  1841.  The  wife  of  B.,  in'  1842, 
whilst  the  land  was  so  held  adversely,  pur- 
chased  it  at  sheriff's  sale,  made  under  a  judg- 
ment rendered  against  B.,  and  which  was  a 
lien  on  the  premises.  B.  and  wife  brought 
suit  in  1852  to  recover  the  lien,  on  the  wife's 
title :  Heldj  that  the  recovery  was  not  barred 
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either  under  the  Act  of  1822,  or  the  Act  of 
1844,  because  the  period  prescribed  under  the 
former  act,  viz.:  twenty  years,  for  the  ad- 
verse possession,  had  not  eiapsed ;  and  be- 
cause, when  the  latter  act  was  passed,  the 
wife  was  afeinme  covert ;  Merritt  v.  Doss,  2  G. 
275. 

183.  Where  wife  has  a  joint  action,  with 
me  sui  Juris.  It  is  a  well  established  rule, 
both  in  law  and  equity,  that  if  one  of  several 
persons  entitled  to  a  joint  action  be  capable 
of  suing,  at  the  time  the  cause  of  action  ac- 
crued against  the  defendant,  and  the  suit  be 
Dot  instituted  in  the  tim-^  prescribed  by  the 
statute,  all  the  persona  so  entitled  to  the  joint 
action  are  barred,  includinjf  infants  and 
femines  covert;  Jordan  v.  McKenzie^  1  G. 
32. 

184.  Httshand's  incidental  right  not  barred. 
The  husband's  right  of  possession,  as  to  the 
rents  and  profits  of  the  wife's  realty,  is  but 
an  incident  to  the  title  of  the  wife.  His 
seizin  is  not  sole  and  separate  in  himself, 
but  joint,  with  the  wife,  and  in  her  right; 
and  if  the  statute  of  limitations  be  no  bar 
to  the  right  of  the  wife,  on  account  of  her 
coverture,  it  will  be  no  bar  to  the  right 
of  the  husband,  which  is  merely  incidental, 
and  does  not  vest  till  after  the  recovery  of 
the  land  ;  Merritt  v.  Doss,  2  G.  275. 

185.  Bar  of  statute,  where  chose  in  action 
accrues  to  wife  during  coverture.  A  chose  in 
action  accruing  to  the  wife  during  coverture, 
vests  absolutely  in  the  husband,  who  may  sue 
for  it  in  his  own  name,  withoui  joining  his  wife 
as  co-plaintiif,  and  it  is  therefore  subject  to 
the  bar  of  the  statute  of  limitations,  notwith- 
standing the  coverture  of  the  wife ;  Cook  v. 
Lindsey,  5  G.  451. 

ISee  Limitation  op  Actions,  121  to  127, 

XVn.  Hiscellaneons. 
1.  Paraphernal  Property. 

186.  Wife's  rigid  to.  Jewelry  and  furniture 
of  the  wife  are  paraphernal  property,  and 
may  be  sold  by  her,  and  the  proceeds  invested 
in  slaves,  in  the  name  of  a  trustee,  for  her 
separate  use ;  OuUy  v.  Hull^  2  G.  20. 

2.  Power  of  Hntband  over  Wife. 

187.  Right  to  chastise.  The  husband  may 
be  convicted  of  an  assault  and  battery  on  his 
wife,  though  by  the  ancient  common  law  he 
had  the  power  of  chastising  her;  and  per- 
haps now  the  right  of  moderate  chastisement 
in  cases  of  great  emergency  might  be  exer- 
cised ;  Bradley's  Case^  W.  156. 

8.  Separate  Trade  of  the  Wife. 

188.  If  the  husband  permit  the  wife  to  pur- 
chase goods  on  a  credit,  to  be  resold  by  her 
as  a  trader,  either  on  her  separate  account, 
or  for  their  joint  benefit,  he  will  be  liable  at 
law^  for  the  price ;  but  she  being  incapable  in 
law  of  making  such  a  contract,  it  will  not  be 
binding  on  her ;  and  therefore  a  bill  in  equity 
cannot  be  maintained  against  husband  and 
wife  to  enforce  the  collection  of  the  debt; 
Morris  ?.  Palmer^  3  G.  278.    Nor  can  she 


by  his  consent  become  a  member  of  a  mer- 
cantile partnership  ;  Foxworth  v.  Magee,  44 
M.  430.  But  by  the  Rev.  Code  of  1871  she 
may  become  a  trader  on  her  own  account. 

189.  Lien  of  creditor.  A  person  who  sells 
goods  to  the  wife,  to  be  resold  by  her  as  a 
trader,  has  no  lien  on  the  profits  for  the  col. 
lection  of  his  debt ;  Morris  v.  F aimer ,  supra, 

4.  Bight  of  Wife  to  Alien  Bealty  under  the 

Act  of  1823. 

190.  Slie  may  alien  under  that  act.  It  seems 
that  under  the  Act  of  1822  (H.  &  fl.  347, 
i  19),  which  provides  that  no  estate  of  afemme 
covert  in  lands,  tenements,  &c.,  in  this  State, 
shall  pass  by  her  deed  or  conveyance,  except 
with  a  previous  acknowledgment,  before  cer- 
tain officers,  upon  an  examination  made  sepa- 
rate and  apart  from  her  husband,  a  married 
woman  has  the  power  to  alien  her  land  by 
deed,  when  properly  acknowledged,  as  in 
cases  of  relinquishment  of  her  right  to' dower ; 
Surget  Y,  Little,  2  C.  118. 

5.  Wife's  Bight  to  Guardianship  and  Adminis- 

tration. 

191.  Wife  entitled  when  next  of  l-in.  When 
the  wife  is  next  of  kin  to  an  orphan,  she  is 
entitled  to  the  guardianship;  the  right  is  per- 
sonal, however,  and  does  not  vest  in  the  hus- 
band; but  she  may  be  appointed,  if  the  hus- 
band will  execute  the  bond  f<»r  her,  and  the 
same  rule  applies  to  her  right  of  administra- 
tion ;  Farrer  v.  Clarlc,  7  C.  195.  The  letters 
must  be  granted  to  her.  and  not  to  her  and 
her  husband  jointly,  to  the  exclusion  of  the 
next  of  kin.  1'he  husband  has  no  more  right 
than  a  stranger ;  Richards  v.  Mills,  2  G.  450. 

6.  Possession  of  Wife's  Easement  by  Husband. 

192.  The  use  and  occupation  by  the  hus- 
band and  his  lamily,  of  a  right  of  way,  pur- 
chased in  his  own  name,  but  appurtenant  to 
the  wife's  land,  is  a  sufficient  possession  by 
the  wife  of  the  right  of  way,  to  authorize  a 
judgment  in  ejectment  against  both  husband 
and  wife,  in  favor  of  a  plaintiff  who  has  a  com- 
mon interest  in  the  rignt  of  way  ;  Gordon  v. 
Sizer,  10  G.  805. 

7.  Cironmstantial  Proof  that  Marriage  was  in 

this  State. 

193.  Case  in  judgment.  Proof  that  the 
guardian  of  an  infant  female  removed  to  this 
State,  with  her  property,  including  the  slave 
in  controversy,  in  the  year  1846;  that  she 
married  in  1854,  and  thereupon  the  slave  was 
delivered  to  her  by  her  guardian,  and  that  she 
soon  thereafter  resided  with  the  defendant  in 
this  State,  who  bought  the  slave,  taking  from 
her  and  her  husband  a  joint  bill  of  sale,  is 
sufficient,  in  the  absence  of  all  proof  to  the 
contrary,  in  a  suit  by  her  to  annul  the  sale 
on  the  ground  of  her  infancy  at  the  time  it 
was  made,  to  show  that  she  was  married  in 
this  State,  and  acquired  and  held  title  as  a 
femme  covert  under  our  laws ;  Cason  v.  Hub- 
bard, 9  G.  35. 
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8.  Law  of  Lonifiana  on  Paraphernal  and  Dotal 
Property,  and  Power  of  Wife  to  Contraot. 

194.  Husband  has  no  right  to  alien.  By  the 
Civil  Code  of  Louisiana,  the  seoarate  property 
of  hnsband  and  wife  is  that  which  either  has, 
at  the  marriage,  or  subsequently  acquires  by 
gift  or  inheritance,  and  the  husband  has  no 
power  to  alien  the  property  of  the  wife,  para- 
phernal or  dotal ;  McMurran  v.  Soria^  4  H. 
154. 

194a.  Authority  of  vnfe  to  make  contract 
By  the  Civil  Code  of  Louisiana,  the  authoriza- 
tion of  the  husband  is  necessary  to  enable  the 
wife  to  make  a  contract.  This  authorization 
in  commercial  contracts,  is  presumed  if  he 
permits  her  to  trade  in  her  own  name,  und  to 
execute  all  her  other  contracts  where  he  is 
himself  a  party  to  them. 

If  she  subscribe  a  promissory  note  with  the 
husband,  it  must  be  proven  that  the  debt  con- 
tracted, was  applied  to  her  own  use ;  Partee  v. 
Silliman,  44  M.  272. 

9.  Hnsband  and  Wife  at  Witnesses  for  eaoh 

other. 

19?).  Each  incompetent  where  the  other  is 
interested:  Case  in  judgment.  Where  prop- 
erty is  levied  on  for  a  debt  of  the  husband, 
and  claimed  by  the  wife  under  the  statute,  the 
husband  is  an  incompetent  witness  for  the 
wife  on  the  trial  of  the  issue  thus  made ;  Moore 
V.  McKie,  5  S.  A  M.  238. 

196.  Same:  Husband  cannot  aMest  a  will 
in  favor  of  the  wife.  The  husband  is  incom- 
petent to  attest  a  will  which  makes  a  devise 
or  bequest  to  the  wife  to  her  sole  and  separate 
use  ;  Rucker  v.  Lambdin,  12  8.  &  M.  230. 

197.  Competency  of  husband  and  wife 
under  Act  of  1857.  The  wife  was  excluded 
by  the  common  law,  from  being  a  witness  for 
the  husbaud,  upon  the  ground  that  they  were 
one  person  in  law,  and  as  the  husband  could 
not  testify  for  himself,  so  the  wife  could  not, 
her  interest  being  identical  with  his ;  but  by 
the  Rev.  Code^  of  1857,  art.  190,  p.  510.  the 
incompetency  "of  any  person  as  a  witness, 
whether  a  party  to  the  suit  or  otherwise,  by 
reason  of  interest  in  the  result  of  it.  is  abro- 
gated, and  the  wife  is,  therefore,  a  competent 
witness  for  the  husband ;  Lockhart  v.  Luker, 
7  G.  68. 

198.  Same.  Prior  to  the  passage  of  the 
Act  of  1857,  the  husband  and  wife  were  in- 
competent to  testify  for  and  against  each 
other,  not  only  on  the  ground  of  interest, 
but  more  especially  on  account  of  the  privi- 
leged sanctity  with  which  the  law  regards 
the  confidential  intercourse  of  married  life; 
and  their  incompetency  on  this  last  ground 
is  not  removed  by  the  statute.  And  in  this 
case  the  whole  testimony  of  the  wife  was 
ruled  out,  notwithstanding  a  part  of  it  was 
in  reference  to  what  passed  between  her  and 
the  other  party.  And  the  conclusion  of  the 
court  was  that  the  wife  was  incompetent  as 
a  witness  for  her  husband,  and  not  that  the 
particular  testimony  she  gave  was  incompe- 
tent; Durdap  y.  Heam,  8  G.  471. 

199.  Husband  and  wife  competent,  except 


to  disclose  confidential  communications.  The 
incompetency  of  husband  and  wife  as  wit. 
nesses  for  and  against  each  other  at  common 
law.  arises  first,  from  their  identity  of  inter- 
ests ;  second,  from  principles  of  public  policy. 
The  statute  of  this  State  having  removed  the 
incompetency  arising  from  interest,  there  re^ 
mains  no  legal  obstacle  to  the  admission  of 
the  testimony  of  the  one,  in  favor  of  the 
other,  where  it  does  not  disclose  confidential 
communications  between  them,  which  are  ex- 
cluded from  public  policy;  StuhlmuUer  v. 
Ewing.  10  G.  447. 

200.  Widow  may  testify  for  husband's  cape- 
cutor.  The  widow  is  a  competent  witness  on 
behalf  of  her  deceased  husband's  executor, 
to  prove  a  conversation  between  her  husband 
in  nis  lifetime  and  the  opposing  party,  in  re- 
lation to  the  subject  matter  of  the  suit;  lb. 

201.  Competent  for  each  other  in  criminal 
cases.  Art.  193,  p.  510,  of  the  Rev.  Code  of 
1857,  is  as  follows:  "In  criminal  case,  hns- 
band and  wife  shall  be  competent  witnesses 
for  each  other.** 

10.  Biyettitnre  of  Wife's  Separate  Estate  by 

Sevoeation  of  Deed. 

202.  Same,  If  a  deed  conveying  to  a  mar- 
ried woman  property  as  her  separate  estay, 
reserve  a  power  of  revocation  to  the  grantor, 
upon  the  payment  of  a  specified  sum  of 
money  to  the  grantee,  the  deed  vests  in  her 
no  interest  or  estate  which  cannot  be  di- 
vested by  the  grantor,  by  the  simple  act  of 
revocation,  done  in  accordance  with  the 
terms  of  the  deed,  without  her  consent. 
And,  therefore,  it  is  unnecessary,  to  the 
validity  of  the  revocation,  for  a  conveyance 
of  the  property  to  be  made  by  husband  and 
wife,  as  prescribed  by  the  Acts  of  1S39  and 
1846 ;  Billingdea  v.  Young,  4  G.  95. 

11.  Wife's  Sight  to  sue  Husband's  Ezeentor  at 

Law. 

203.  Ca^e  in  judgment.  The  reception  by 
the  husband  of  money  belonging  to  the  wife, 
under  the  Act  of  1839,  does  not  create  a 
trust  estate,  which  is  only  cognizable  in  a 
court  of  equity.  In  such  a  case  the  hus- 
band is  agent  for  the  wife,  in  whom  the  legal 
title  to  the  money  is  vested,  and  upon  her 
husband's  death,  she  may  maintain  an  action 
at  law  against  her  husband's  executor  to  re- 
cover it ;  Mitchell  v.  JIfitcheU,  6  G.  108.  See 
a7i^e,  148. 

12.  Hnsband  assuming  apparent  Ownership  of 

Wife's  Esute. 

204.  He  cannot  thereby  divest  her  interest. 
Although  the  husband  may  hold  himself  out 
to  the  world  as  a  member  of  a  partnership, 
and  thus  become  a  partner  as  to  the  credit- 
ors of  the  firm,  yet  this  will  not  preclude  ^ 
wife  from  showing,  in  a  controversy  between 
her  and  a  separate  creditor  of  the  husband. 
who  is  seeking  to  hold  the  alleged  interest  of 
the  hnsband  in  the  firm  assets,  liable  to  bis 
debt,  that  such  interest  is  in  reality  hers, 
and,  therefore,  not  subject  to  the  separate 
debt  of  the  husband :  Atwood  v.  Meredith.  8 
G.  636. 
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'  IS.  WIU  eannot  aeqnire  Interest  adverse  to 
Husband's  Vendor  or  Landlord. 

205.  Same.  The  role  is  well  established 
that  where  a  purchaser  has  been  put  into 
possession,  he  cannot  afterwards  acqnire 
a  title,  and  set  it  up  against  his  vendor.  If 
he  extiDgnish  an  encumbrance,  or  buy  in  an 
outstanding  title,  all  he  can  require  is  the  re- 
payment of  the  money  he  has  paid  out ;  and 
this  rule  applies  where  the  venaee's  wife  pur- 
chases an  outstanding  title,  or  extinguishes 
an  encumbrance.  In  such  a  case  the  husband 
and  wife  are  regarded  as  identical ;  and  to 
allow  the  wife  to  purchase  where  the  hus- 
band is  forbidden,  would  be  a  mere  evasion 
of  the  rule.  And  so  if  a  third  person  pur- 
chases with  his  own  means,  but  in  reality  for 
the  wife,  and  to  give  her  the  benefit  of  it ; 
Hardeman  v.  Cowan,  10  S.  &  M.  486.  And 
the  rule  is  the  same  where  the  wife,  or  a 
third  person  for  her,  purchases  a  title  to  land 
which  the  husband  possesses  as  tenant  for 
another;  Taylor  v.  Eckford,  11  8.  &  M.  21. 


^gnoTHncf. 


See  Limitation  of  Actions,  183. 

^grwrmcf  of  ^dw. 

See  Criminal  Law,  and  WhiUon  §•  Ford's 
Case,  8  G.  379. 

1.  Courts  will  not  relieve  against.  Courts 
do  not  undertake  to  relieve  parties  from  their 
acts  and  deeds  fairly  done  on  a  full  knowledge 
of  the  facts,  though  under  a  mistake  of  law. 
£very  man  is  charged,  at  his  peril,  with  a 
knowledge  of  the  law ;  Lyon  v.  Sanders^  1 
C.  .^30. 

2.  Same :  Case  in  judgment.  Therefore, 
where  a  creditor  accepted  in  discharge  of  a 
note,  held  against  several  makers,  one  of 
whom  was  dead,  the  note  of  the  surviving 
makers,  and  of  the  executors  of  the  deceased 
maker,  under  the  impression  that  the  execu- 
tors had  a  right  thus  to  bind  the  estate,  it 
was  held  that  he  was  not  entitled  to  rescind 
the  agreement  and  recover  on  the  old  note, 
on  account  of  such  mistake.  The  case  might 
have  been  different,  if  the  creditor  had  acted 
on  the  opinion  of  the  debturs,  who  had  un- 
dertaken to  enlighten  him  on  that  subject ;  lb. 

See  Bastabdt. 

1.  Each  defendant  entitled  to.  Where 
there  are  several  defendants,  and  one  of 
them  be  not  served  with  process  to  the  first 
term,  but  is  served  to  the  next,  the  latter 
term  is  the  imparlance  term  as  to  him,  and 
the  cause  cannot  be  tried  at  that  term  with- 
out his  consent,  or  a  discontinuance  as  to 
him.  Each  defendant  is  entitled  to  a  term 
in  which  to  plead  after  service  of  the  writ 
on  him ;  Maury  v.  Commercial  Bank  of 
Katchez,  5  S.  &  M.  41. 

bee  Pbagtiob,  20  to  22a. 


See  Evidence,  258  to  269. 

^niicinutti. 

See  Criminal  Law. 

^ndtfiendeni  ^oveimni§. 

See  Vendor  and  Vendee.  20,  21.  Mutual 
AND  Dependent  and  Independent  Cove- 
nants. 

That  an  Indian  is  a  competent  witness  in  a 
suit  between  white  persons,  see  Newman  v. 
Harris,  3  8.  &  M.  565 ;  Coleman  v.  Doe^  4 
S.  A  M.  40. 

See  Chickasaw  Indians,  Dancing  Babbit 
Treaty. 

^ndmt(  ^eservdHon^. 

See  Chickasaw  Indians.  Dancing  Rabbitj 
Treaty,  Land  Laws  of  United  States. 


^ndorser$. 

See  Bills  of  Exchange  and  Notes. 

1.  A]ppearance  by.  An  infant  can  only  ap- 
pear by  guardian.  He  cannot  appear  by  at- 
torney ;  Lee  v.  Jenkins,  1  G.  592. 

2.  Guardian  ad  litem  for  infant.  A  guar- 
dian ad  litem  can  be  appointed  only  after  an 
infant  has  been  served  with  process  ;  Prewett 
V.  Land,  7  G.  495 ;  Stanton  v.  Pollard,  2  C. 
154;  Price  v.  Crone,  44  M.  571;  McAllister 
V.  Aioye,  1  G.  258 ;  Ivgersoll  v.  Jnyersoll,  42 
M.  loo;  Johnson  v.  McCabe,  lb,  255.  The 
answer  ol  the  guardian  ad  litem  must  not  be 
his  personal  answer,  but  the  answer  of  the  in- 
fant, and  no  decree  can  be  made  on  any  ad- 
mission  contained  in  the  answer,  but  the  case 
against  the  infant  must  be  made  on  proof 
aliunde;  Jngersollv.  Ingersoll,  supra;  John- 
son  V.  McCaoe,  supra;  Wells  v.  i<mith,  44  M. 
296.  Nur  has  the  guardian  ad  litem  power 
to  submit  the  infant's  rights  tu  arbitration  ; 
FoH  V.  Battle,  13  fc>.  &  M.  133.  A  decree  to 
sell  laud  of  infant,  without  appointment  of 
guardian  ad  litem,  is  void  ;  McAllister  v. 
Moye,  1  G.  25b,  and  it  seems  that  a  guardian 
ad  Litem  is  necessary  to  represent  in  Ian  t  dis- 
tributees on  the  final  settlement  of  the  estate ; 
Frisby  v.  Harrisson,  1  G.  452. 

2a.  When  appointed.  It  is  only  when  an 
infant  has  no  lu^al  guardian,  or  the  guardian 
being  legally  summoned  has  failed  to  appear, 
or  is  interested  adversely  to  the  infant,  that 
a  guardian  ad  litem  may  be  appointed  ;  Win^ 
ston  V.  McLendon,  43  M.254 ;  Wells  v.  Smith, 
44  M.  296. 

2b,  Guardian  ad  litem  may  waive  notice, 
ffc.  After  due  service  on  the  infant,  and  ap- 
pointment of  a  guardian  ad  litem,  the  latter 
may  consent  to  a  hearing  at  any  ime ;  Pollock 
v.  Buie,  43  M.  140. 
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3.  Guardian  ad  litem  not  necessary  for 
apprentice.  It  is  not  necessary,  under  the 
Act  of  November  22d,  1865,  authorizing  the 
apprenticing  of  certain  infant  freedmen.  that 
a  guardian  ad  litem  should  be  appointed  to 
represent  the  interest  of  the  infant.  It  is  the 
duty  of  the  probate  judge  to  guard  and  pro- 
tect the  interest  of  the  infant ;  Jack  v. 
Thompson,  41  M.  49. 

4.  &uits  hy  infant.  An  infant  may  sue  by 
his  guardian  or  his  next  friend,  who  is  not  his 
guardian  \  Hunt  v.  Southern  R.  11.  Co.,  40  M. 
391.  ^ 

5.  Publication  of  notice  of  suit  against  in- 
fant. The  statute,  (H.  C.  682.  §  12),  requires 
that  when  an  executor  or  administrator  ap- 
plies for  an  allowance  of  bis  final  account,  if 
any  one  of  the  distributees  be  a  minor  and  a 
non-resident,  publication  of  citation,  as  to 
him,  shall  be  directed  to  his  guardian  by  name 
and  character,  and  if  he  have  no  guardian  the 
court  shall  appoint  a  guardian  ad  litem  re- 
siding within  the  jurisdiction  of  the  court, 
who  shall  be  cited.  A  final  settlement  will, 
therefore,  be  void  as  to  a  non-resident  dis- 
tributee who  is  a  minor,  if  the  citation  pub- 
lished be  addressed  to  him  by  name,  and  not 
to  his  guardian — and  if  he  have  no  guardian 
it  is  essential  that  a  guardian  ad  litem  be  ap- 
pointed and  cited  ;  Cason  v.  Cason.  2  G.  578. 
See  post,  22. 

6.  Pfjwer  of  itfant  to  contract :  Assent  to 
distribution.  An  infant  is  incapable  of  as- 
senting to  a  voluntary  distribution  of  an  es- 
tate in  which  he  is  interested,  and  such  a  dis- 
tribution cannot  be  upheld  on  the  ground  that 
the  law  would  have  compelled  a  distribution, 
for  the  law  would  not  have  compelled  that 
distribution,  but  only  one  made  according  to 
law  ;  Kilcrease  v.  Sh"lby,  1  C   161. 

7.  Payment  of  legacy  to  an  infant :  His 
repudiation  of  it.  'I'tie  payment  of  a  legacy 
to  an  infant  is  invalid,  and  at  the  risk  of  the 
executor,  and  does  not  discharge  him  from 
liability  to  pay  it  affain,  and  the  infant  will 
be  entitled  to  recover  it  again,  without  ac- 
counting in  any  manner  for  what  he  has  re- 
ceived, but  he  must  refund  the  price  when, 
having  sold  personal  property,  he  seeks  to 
recover  it  back  (citing  Hill  v.  Anderson,  5 
8.  &  M.  216),  Qniun  v.  Moss,  12  S.  &  M.  365. 

8.  Power  to  rescind  contracts.  An  infant 
who  has  disposed  of  his  personal  property, 
and  has  done  no  act  since  his  majority  to  con- 
firm it,  and  has  pursued  his  remedy  in  good 
time,  is  entitled  to  recover  it  back ;  and  there 
is  no  difference  in  this  respect  between  exe- 
cuted and  executory  contracts  for  the  sale  of 
personalty.  Nor  is  his  right  to  recover, 
affected  by  the  fact  that  his  vendee  has  sold 
to  a  purchaser  without  notice ;  Hill  v.  Ander- 
son, 5  8.  A  M.  216.  This  case  was  construed 
by  the  court  to  hold  that  the  infant,  in  case 
lie  seeks  to  recover  back  his  personalty,  must 
refund  the  ptice  ;  Qainn  v.  MosSf  supra. 

9.  Same:  Case  in  judgment.  An  infant 
bought  land  and  bank  stock  from  E.,  at  $8000, 
and  exchanged  therefor  five  slaves,  and  also 
gave  his  note  for  the  balance  due  on  the  ex- 
change.   The  slaves  were  afterwards  sold  un- 


der execution  against  E.,  the  pnrchnscr  from 
the  infant,  and  were  purchased  by  H.  The 
infant,  on  coming  of  full  age,  filed  a  bill  in 
equity  against  E.  and  H.,  to  rescind  his  con- 
tract with  E  ,  and  to  recover  the  slaves  from 
H.,  and  it  was  held  that  he  was  entitled  to  the 
relief  sought;  Hill  v.  Anderson,  5  S.  &  M. 
216. 

10.  Infant,  not  estopped  by  his  deed.  An 
infant  is  not  bound  by  his  deed,  nor  estopped 
by  any  recital  in  it;  and  hence,  it  is  unneces- 
sary, in  a  bill  to  cancel  a  deed  on  the  ground 
of  the  infancy  of  the  grantor,  for  the  com- 
plainant  to  offer  to  refund  the  purchase  money 
stated  in'  the  deed  to  have  been  paid,  if  he 
aver  that  the  deed  was  without  consideration ; 
Cook  V.  Toumhs.  7  G.  6^5. 

11.  Equity  has  jurisdiction  to  cancel  in- 
fant's deed.  A  court  of  equity  has  jurisdic- 
tion of  a  bill  to  cancel  a  deed  made  by  the 
complainant  during  infancy,  and  to  recover 
possession  of  the  land  thereby  conveyed ;  Ih. 

12.  Ratification  of  acts  done  whilst  an 
infant.  The  giving  of  a  forthcoming  bond 
by  an  adult,  is  a  waiver  of  any  defence  which 
he  may  have  had  against  the  original  judg- 
ment, on  the  ground  that  it  was  based  on  a 
contract  which  he  made  whilst  he  was  an 
infant;  Robb  v.  Hals(y,  11  S.  &  M.  140. 
Sre  post.  1 6. 

13.  Defence  of  infancy  a  personal  privi- 
lege. The  defence  of  infancy  is  a  personal 
privilege,  and  can  only  be  set  up  by  the  party 
himself,  or  his  representatives ;  it  cannot  be 
made  by  a  purchaser  of  land  at  a  sale  under 
execution,  so  as  to  defeat  a  sale  made  by  the 
defendant  when  he  was  an  infant,  and  which, 
after  his  majority,  he  acquiesced  in  and  ap- 
proved: Alsworth  V.  Cordtz,  2  G.  32. 

14.  Same,  If  an  infant  stand  by  and  per- 
mit his  father  to  sell  his  land,  without  ob- 
jection, and  afterwards,  when  he  attains  his 
majority,  approves  the  sale  by  his  conduct  and 
declarations,  a  judgment  subsequently  ren- 
dered agamst  him  will  not  bind  the  land  so 
as  to  defeat  the  title  of  his  father's  vendee. 
lb, 

15.  Same.  But  infancy  is  not  so  exclusively 
a  personal  privilege  that  a  trustee  may  not  re- 
fuse to  pay  to  the  assignee  of  an  infant  cestui 
que  trust,  his  share  in  the  trust  estate ; 
Haynes  v.  Slack,  3  G.  193. 

16.  Ratification  by  new  promiM.  A  mere 
casual  declaration  of  an  nifant,  made  after 
his  arrival  at  majority  and  to  a  mere  stranger, 
to  the  effect  that  he  will  pay,  or  intends  to 
pay,  a  debt  created  by  him  during  bis  minor- 
ity, will  not  bind  the  declarant ;  a  promise 
by  an  adult  to  pay  such  a  debt,  in  order  to  be 
binding,  must  be  made  to  a  person  then  au- 
thorized to  receive  payment,  and  to  give  a 
discharge  to  the  promisor.  But  the  clerk  of 
an  agent,  who  has  a  note  on  an  infant  for 
collection,  and  who  has  been  directed  by  the 
agent  to  present  it  for  payment,  is  not  a  mare 
stranger,  and  a  promise  to  him  on  presents- 
tation  of  the  note  is  suflScient ;  Mayer  v. 
McClure,  7  G.  389. 

17.  Infant  femme  covert.  As  to  her 
powers,  see  Husband  and  Wife,  157  to  160. 
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18.  Infant  widov).  A  widow,  who  is  ander 
tweoty-oiie  years  of  age,  caoDot  be  appointed 
administrator  of  her  deceased  hnsband ;  Coir 
Urn  V.  Sppars,  W.  310. 

19.  Sale  hy  the  father  of  an  infant's  land, 
A  sale  by  the  father  of  his  infant  child's  land, 
is  void,  both  by  the  common  law  of  England 
and  by  the  law  of  Spain,  even  thoagh  it  be 
made  to  appear  that  the  sale  was  for  the 
benefit  of  tne  child ;  Griffing  v.  Hopkins,  W. 
49. 

20.  Legislative  authority  to  aelL  Whether 
the  Legislature  can  authorize  executors  to 
sell  an  infant's  land;  Qacere?  Coleman  v. 
Carr,  W.  258,    The  power  exists.    See  Con- 

STITDTIOKAI.   LaW,  92,    96. 

21.  Heir  of  an  infant  distributee.  If  an 
infant  die  ftt  so  early  an  age  that  he  could  not 
possibly  have  contracted  any  debts,  his  heir 
may,  without  taking  out  letters  of  administra- 
tion on  his  estate,  recover  the  distributive 
share  of  the  infant  in  the  estate  of  his  an- 
cestor; Hargroves  v.  Thompson,  2  G.  211. 

2 1  a.  Decree  against  infants:  Proof  A 
decree  cannot  be  rendered  against  infants, 
who,  with  their  mother  are  beneficiaries, 
under  a  deed  in  trust,  without  proof  of  the 
debt  against  them,  other  than  the  acknowl- 
edgment  of  the  mother.  Nor  can  a  decree 
be  rendered  for  the  sale  of  the  property,  in 
such  a  case,  unless  the  infants  be  made  par- 
ties :  Prewett  v.  Land.  7  U.  49.i.  See  ante,  2. 

21  &.  Rem^d^i^  aga'ust  judgment  at  law 
against  infant.  If  a  judgment  be  rendered 
against  an  infant  the  remedy  is  not  in  chan- 
cery, but  by  writ  of  error,  coram  nobis; 
Robh  V.  Hahey,  11  S.  &  M.  140. 

22.  Service  of  proctss  on  infant.  By  art. 
64,  p.  4.^0,  of  the  Rev.  Code  of  lb57,  process 
for  infants  must  be  served  on  them  personally, 
and  also  on  their  father,  mother, or  guardian; 
leaving  a  copy  at  the  residence  of  the  infant 
will  not  do;  Johnson  v.  McCabe,  4^  M.  255; 
and  the  return  will  be  bad  if  it  show  personal 
service  on  tbe  infant  only ;  Ingersoll  v.  Inger- 
sr>U,  42  M.  155;  Winston  v.  McLeudon,  43 
M.  254;  Mullins  v.  Sparks,  43  M.  129.  It  is 
essential  that  the  guardian,  if  a  resident,  be 
summoned;  and  if  a  non-resident,  that  publi- 
cation be  made  against  him ;  Wells  v.  Smithy 
44  M.  296.  An  infant  has  no  power  to  waive 
a  copy  of  the  process  required  by  law  to  be 
ae-ved  on  him ;  Winston  v.  McLetcdon,  43  M. 
254. 

See  ante,  5.  Prockss,  18. 


^nnoctnt  j§0tdet[. 

See  Bills  op  Exchange,  Sec. 

See  Vendor  and  Vkndbii,  45,  et  seq. 
Chaxcbby,  snlMii vision  Bona  Fide  Pur- 
chaser. 

^njmtdion  mtd  ^njitncUati  ^ond§. 

See  Gbancbbt,  inb-diviuon  iDJnpctione. 
27 


^nn§  and  ^nn^hetfier^. 

1.  Responsibility  for  loss  of  baggage.  An 
inn-keeper  is  responsible  for  the  property  of 
his  guests  in  any  part  of  his  house,  unless  he 
show  that  there  was  a  different  understanding 
between  him  and  the  guest;  and  hence,  where 
the  gaest  ordered  his  trunk  to  be  carried  to 
his  room  in  which  he  lodged,  and  whilst  there 
it  was  broken  open  and  $185  of  the  guest's 
money  taken  out,  it  wa^^  held  that  the  inn- 
keeper was  liable,  it  not  being  shown  that  the 
inn-keeper  objected  to  the  trunk  being  taken 
there,  or  that  there  was  any  understanding 
between  the  parties  that  the  inn-keeper  was 
not  to  be  responsible  in  that  event;  Epps  v. 
Hinds,  5  C.  657. 

2.  Sale  of  liquors  by.  The  statute  (H.  C. 
267,  i  l.i)  which  prohibits  inn-keepers  from 
selling  liquor  on  a  credit  to  one  person  to  a 
greater  amount  than  five  dollars,  does  not  ap- 
ply to  licensed  retailers ;  Brittain  v.  Bethany 
2  G.  331. 

See  Chancery,  sub-di vision  Attachment 
Attachment. 

See  Chancery,  sub-division  Attachment 
Attachment. 

See  Criminal  Law.  Contracts,  16,  c/ sc^'. 
Will,  5  to  % 

See  Fraudulent  Assignments,  passim. 
Exempt  Property. 

^ttHokent  ^sfnteS. 

See  Executor  and  Administrator,  sob 
division  Insolvent  Estates.  Probatb  Court 
sub-division  Insolvent  Estates. 

I.  Court  has  no  power  to  instruct,  except  in  wri- 
ting and  at  request  of  a  party i 

II.  Power  and  duty  of  court  in  reference  to  modify- 
ing charges  asked .,....„      4 

III.  Instructions  must  be  applicable  to  the  evidence. 

/.  Gentralfy .„      8 

2.  Instructions  ivith  reference  to  hyPotkesU 

stated  in  thetn   lo 

3.  Must  nat  be  merely  abstract h  correct. ... «.  xa 

IV.  Must  not  be  on  the  weight  of  evidence..* 14 

V.  Power  of  court  to  assume  in  charges,  existence 

of  facts a$ 

VI.  Power  of  court  to  construe  writings  and  facts....    27 
VII.  Instructions  must  be  perspicuous  and  clear,  and 
state  exceptions. 

/.  Generally 30 

a.  Charges  must  state  exceptions  to  the  rule.    3a 
J.  Must  not  be  general,  but  set  out  tfu  rmU 

4.  Afust  not  be  contradictory 4K 

VIII.  Construction  of  instructions,  error  in  revising 

good  and  giving  bad. 

/.  How  construed 49 

2.  When  recusing  good  instruction  no  error..  45 

3.  When  giving  bad  instruction  no  error 46 

4.  The  curing  0/  error  in  one  by  anotker 47 

IX.  Charges  on  onus  proband! 53 

X.  Miscellaneous. 

/.  ConAnsMg Jury  to  evidence  and  issu€ 53 

*.  Refusal  olf  charge  because  tetme  rule  has 

already  been  given 55 

3.  hntncUerial  instructions 56 

4.  Exceptions  to  instruction* 57 

5.  When  instructions  a  re  apart  o/tho  record,  s^ 
0.  Number  <(f  instru^ajHT.,,,^,,-^,*,^,,^.,,.,  60 
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INSTRUCTIONS  TO  JURY,  I.,  IL,  III. 


I.  Ooart  has  no  power  to  Instrnot,  except  on 
Beqnest  of  a  Party. 

1.  Court  cannot  volunteer  instruction.  It  is 
a  violation  of  the  statute  for  the  court  to  m- 
struct  the  jury,  except  at  the  request  of  one 
of  the  parties ;  Davis  v.  Tieman,  2  H.  786  ; 
H.  P.,  Taylor  v.  Manley,  6  S.  &  M.  305; 
Williams'  Case,  3  G.  389;  Montgomery  v. 
Griffin,  2  M.  453. 

2.  Charge  at  request  of  jury :  Oral  charge. 
If  the  judge  after  the  jury  retire,  in  the  ab- 
sence of  the  parties  and  without  their  con- 
sent, at  the  request  of  the  jury,  give  them  a 
charge  on  a  point  of  law  about  which  they 
state  they  differ,  it  will  be  error.  The  judge 
has  no  right  to  charge  tlie  jury  except  in  the 
mode  pointed  out  in  the  statute,  viz.:  in 
writing,  and  at  the  request  of  one  or  both  of 
the  parties ;  Taylor  v.  Man  ley,  6  S.  AM. 
305.  Bat  whilst  such  charging  is  irregular, 
if  the  instruction  eiven  be  in  conformity  to 
law,  it  is  no  ground  for  reversal,  though  ex- 
cepted to  at  the  time ;  Randolph  v.  Govan, 
14  S.  &  M.  9.  The  parties  may  consent,  how- 
ever, to  oral  charges,  or  an  oral  modificati<  n 
of  a  written  instruction  ;  Lavenburg  v.  Har^ 
per,  5  C.  299. 

3.  Court  may,  when  requested  to  charge, 
give  a  different  instruction.  The  statute  for- 
bidding judges  to  charge  the  jury,  except 
when  requested,  should  receive  a  liberal  con- 
struction in  favor  of  the  judge's  power,  and 
he  is  not  bound  by  it  to  give  the  identical 
charge  asked,  or  refuse  it ;  but  when  asked  to 
charge  on  a  certain  point,  may  give  an  in- 
struction  differing  materially  from  the  one 
asked;  Carprew  v.  Canavan,  4  H.  370.  See 
post,  4,  5. 

n.  Power  and  Dnty  of  Court  in  reference 
to  Modifying  Charges  asked. 

4.  The  court  has  power  to  add  to  an  in- 
struction. The  court  may  add  to  an  instruc- 
tion what  is  necessary  to  make  it  applicable 
to  the  evidence  ;  Doe  v.  Peck,  4  H.  407. 

5.  HoA power  to  modify  charge.  It  is  within 
the  power  of  the  court  to  modify  instruc- 
tions asked,  and  in  the  exercise  of  tnis  power, 
the  court  may  refuse  to  give  a  charge,  that 
in  an  action  of  slander  "  the  plea  of  justifica- 
tion is  evidence  that  the  words  were  spoken, 
though  the  general  issue  be  also  pleaded," 
and  may  charge  in  lieu  thereof,  that  such 
**  plea  is  evidence  of  malice,  and  may  be  con- 
siaered  by  the  jury,  by  way  of  aggravation 
of  damages  ; "  Doss  v.  Jones,  5  H.  158. 

6.  Same.  It  is  impolitic  for  the  circuit 
judge,  unnecessarily,  to  interfere  by  modify, 
ing  instructions  drawn  with  legal  accuracy 
and  precision,  both  as  lo  the  terms  employed 
and  the  principles  asked ;  yet,  as  it  is  the  right 
of  the  jndge  to  modify  instructions  asked,  so 
as  to  make  them  conform  to  his  views  of  the 
law,  if  such  modifications,  though  unneces- 
sary, declare  the  law  correctly,  this  court  will 
not  interfere ;  Mask's  Ccwc,  7  G.  77. 

7.  Court  is  not  bound  to  modify  a  wrona  in- 
$ruction.  If  an  instruction   be  asked  which 


is  partly  correct  and  partly  erroneoup,  the 
court  may  refuse  it ;  the  judge  is  not  bound 
to  separate  the  good  from  the  bad,  and  give 
the  one  and  refuse  the  other;  Doe  v.  King,  3 
H.  126;  Dickson  v.  Moody,  2  S.  &  M.  17. 

ni.  Instructions  mnst  be  Applicable  to 
the  Evidenoe. 

1.  Oenerally. 

8.  No  error  to  refuse  cliarge  not  applicable 
to  the  evidence.  The  court  may  refuse  instroc- 
tions  when  there  is  no  evidence  applicable  to 
them  ;  and  it  is  not  error  to  refuse  a  charge, 
correct  in  principle,  unless  the  party  asking 
it  show  the  evidence  to  which  it  is  applicable ; 
Neivman  v.  Foster.  3  H  383 ;  Loring  v.  Willis, 
4  H.  383;  S.  P..  Miles  v.  Myers.  W.  379. 

9.  Such  charges   should  not  be  given.  In- 
structions must  be  applicable  to  the  evidence 
and  pertinent  to  the  questions  raised  by  it, 
and  if  not,  they  should  be  refused,  however 
correct  they  may  be  as  abstract  propositions 
of  law  ;  and  if  inapplicable  and  impertinent  the 
giving   of  them  will  be  error;    O'Reilly  v. 
Hendricks,  2  S.  &  M.  388;  Payne  v.  Green, 
10  S.  &  M.  507  ;  Wiggins  v.  McGimpsey.  13 
S.   &   M.  632;   Hyde  v.   Finley,   4  C.  468; 
Wright  v.    Clarke,   5  G.    U5 ;  Lombard  v. 
Martin.  10  G.  147;  Herndon  v.  Bryant,  10 
G.  335  ;  Dennis  v.  McLaurin,  2  G.  606 ;  Fairly 
V.  Fairly,  9  G.  280.      S.  P.,  N.  0.  J.  ^  G. 
N.  R.  R.  Co.  V.  Stathom,  42  M.  607.    Thus, 
it  will  be  improper  for  the  court  on  the  trial 
of  an  action  for  a  false  warranty  of  soundness 
in  a  slave,  and  where  the  defect  complained  of 
is  secret  and  internal^  to   instruct  the  jury 
that  if  the  disease  were  plain  and  palpable  at 
the  time  of  the  sale,  it  is  not  embraced  in  the 
warranty  ;    Herndon  v.  Bryant,  supra.     But 
if  purely  abstract,  yet  if  immaierial,  it  will  not 
be  error,  though  incorrect;    Gamer  v.  Col- 
lins. 2  W.  518 

9a.  Instance  of  perfinency.  Where  the  de- 
claration contained  five  counts  on  five  distinct 
acts  of  trespass,  each  count,  however,  alleg- 
ing the  trespass  in  it  to  have  been  committed 
on  a  day  named,  and  on  divers  other  days  be- 
tween that  day  and  another  day  (which  days 
were  the  same  in  all  the  counts),  and  the  proof 
showed  that  the  defendants  were  sammoned 
to  aid  in  the  execution  of  legal  process,  and 
that  several  trespasses  were  committed  with- 
in the  time  laid ;  some  when  the  officer  was 
present,  and  the  defendants  aiding  him,  and 
some  before  the  officer  was  present ;  it  was 
held  that  the  following  instruction  asked  for 
by  defendants,  viz.;  'Hhat  if  the  jury  be- 
lieve they  were  acting  in  aid  of  the  officer, 
and  did  not  exceed  their  authority,  Ihey  were 
justified."  was  proper  and  pertinent,  and 
should  have  been  driven,  since  they  had  the 
right  to  justify  a  part  of  the  trespasses,  if 
they  could  not  justifv  all ; — the  proof  show- 
ing  a  Justification  when  the  officer  waa  pres- 
ent; Payne  V.  Green,  10  S,  &  M.  507. 

8.    Instniotions  with  referenoe  to  the  Hypotka- 
sit  of  Facta  stated  in  them. 

10.  Error  to  give  instructions  vnth  refer- 
ence to  hypothesis,  having   no    proof,    Ao 
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instruction  given  with  reference  to  facts,  hy- 
potbetically  stated  in  it,  the  existence  of 
which  there  is  no  evidence  tending  to  show, 
is  calculated  to  mislead  the  jnry,  and  there- 
fore erroneous;  DixY,  Brown,  41  M.  131; 
Bums  V.  KeUey,  41  M.  339 ;  Barker  v.  Jus- 
tire,  41  M.  240 ;  Oreenwade  v.  Mills,  2  G. 
464;  Gamett  v.  Kirkman,  4  G.  389;  Mc- 
Intire  v.  Kline,  1  G.  361 ;  Heim  v.  Mc- 
Caughan,  3  G.  17 ;  Clarke  v.  Edwards,  44 
M  778. 

1 1 .  Hypothetical  ca^e  should  be  stated  fully* 
Where  a  hypothetical  case  is  stated  in.  and 
made 'the  basis  of  an  instruction  to  the  jury, 
it  should  be  stated  fully  and  without  omission 
of  material  facts,  as  the  evidence  tends  to  es- 
tablish it  in  relation  to  the  particular  point 
involved  in  the  instrnction,  and  the  rule  of 
law  should  be  correctly  expounded,  in  refer- 
ence to  the  case  thus  stated ;  and  hence,  in 
ail  action  of  detinue  for  a  slave,  if  the  evi- 
dence tend  to  show  that  the  slave  was  pur- 
chased by  the  defendant  in  his  own  name, 
but  with  the  funds,  and  for  the  use  of  the 
plaintifi;  and  that  the  defendant  afterwards, 
as  plaiiitifiTs  agent,  managed  and  controlled 
the  slave,  it  will  be  error  to  instruct  the  jury, 
**  that  if  the  defendant  purchased  the  slave 
and  took  the  legal  title  to  himself,  and  after- 
wards held  possession,  they  must  find  for 
him,"  without  stating  also,  that  it  was  neces- 
sary that  the  possession  of  defendant  should 
have  been  accompanied  by  claim  of  title  in 
himself,  and  fur  a  period  sufficient  to  bar 
plnintiflTs  title  by  the  statute  of  limitations ; 
Fairly  v.  Fairly,  9  G.  280;  S.  P.,  N.  0,  J.  j- 
G.  N,  R.  R.  Co.,  V.  Statham,  42  M.  607. 

8.    Must  not  be  merely  abstractly  Correct. 

12.  Abdract  charges  should  not  be  given. 
The  court  should  not  charge  the  jury  upon 
abstract  principles  of  law.  not  applicable  to 
the  evidence  ;  Myers  v.  Oglesby,  6  H.  46  ; 
Powell  V.  MiUs,  8  G.  691 ;  Jamigan  v.  Fiem- 
ing^  43  M.  710 ;  Evans'  Case.  44  M.  762. 

13.  Same.  The  court  is  not  bound  to  give, 
as  instructions  to  the  jury,  mere  abstract 
propositions  of  law,  which  are  more  likely  to 
mislead  than  to  enlighten  them,  even  in  a  case 
where  such  instructions,  except  from  their  ab- 
stract  and  metaphysical  character,  would  bo 
applicable.  And  for  this  reason,  the  follow* 
iug  instruction,  asked  for  by  a  prisoner 
agaiost  whom  the  evidence  was  entirely  cir- 
cumstantial, was  held  to  have  been  properly 
refused,  viz. :  **  Whenever  the  probability  of 
guilt  is  of  a  definite  and  limited  nature, 
whether  in  the  proportion  of  one  hundred  to 
one,  or  one  thousand  to  one,  or  in  any  other 
limited  ratio,  it  cannot  be  safely  made  the 
groaod  of  conviction ;"  Browning's  Case^  4 
G.  47. 

IV.  Must  not  be  on  the  Weight  of  Evidence. 

\ A,  Court's  power  to  charge  on  the  weight, 
an<i  cm  the  tendency  of  evidence.  The  court 
has  not  the  power  to  charge  on  the  weight 
of  evidence ;  yet  it  has  the  power  to  judge  of, 
and  charge  npon,  the  tendency  of   evidence, 


and  the  exercise  of  this  power  is  essential  to 
the  administration  of  justice.  It  is  a  power 
to  be  exercised  with  the  greatest  caution, 
and  only  where  there  can  be  no  room  for  doubt. 
But  when  the  evidence  wholly  fails  to  make 
out  the  plaintiff's  case,  and  when  it  does  not 
tend  in  any  justlv  legal  view  to  establish  it,  it 
is  the  duty  of  the  court  to  so  instruct  the 
jury  ;  Gamett  v.  Kirkman.  4  G.  389 ;  S.  P., 
Perry  v.  Clark,  5  H.  495  ;  Frizell  v.  White,  5 
C.  198. 

15.  Court  hat  no  power  to  charge  on 
weight  of  evidence:  instance.  The  court 
was  asked  to  instruct  the  jury,  that  the  de- 
clarations of  the  defendant,  who  was  sued  as 
endorser,  "  that  T.  (one  of  the  endorsers  on 
the  same  bill)  considered  that  they  were  ex- 
onerated ;  that  he  himself  thought  differ- 
ently ;  that  there  was  no  use  in  resisting ;  thai 
the  bill  must  be  provided  for;  that  T.  was 
between  him  and  danger,  was  not  an  absolute 
promise,  and  a  waiver  in  law  of  notice  of  pro- 
test :"  Held,  that  the  instruction  was  prop- 
erly refused,  as  it  was  a  charge  on  the  weight 
of  evidence ;  Carmichad  v.  Rk  of  PennsyU 
vania,  4  H.  567. 

16.  Same:  Another  instance.  And  so  in  a 
case  where  the  legitimacy  of  the  plaintiff  was 
involved,  and  there  was  proof  that  there  was 
cohabitation  between  plaintiff's  parents,  and 
also  direct  rebutting  proof  tending  to  show 
they  were  not  married, — it  would  be  error  and 
a  charge  on  the  weight  of  the  evidence  for  the 
court  to  instruct  the  jury,  **  that  cohabitation 
of  a  man  and  woman,  and  the  acknowledg- 
ment on  their  part  that  they  are  husband  and 
wife,  and  the  raising  and  providing  for  their 
children,  and  the  acknowledgment  of  them  as 
such,  is  legal  evidence  of  marriage ;  and  if 
the  evidence  establish  such  cohabitation  and 
acknowledgment,  they  must  find  for  plain- 
tiffs ;"  Stephenson  v.McReary,  12  S.  &  M.  9. 

17.  Same.    In  an    action  by    the    payee 
against  one  who  had  signed  his  name  on  the 
back  of  the  note,  without  an  endorsement  by 
the  payee,  this  suit  being  against  him  as  joint 
maker — the    plaintiff    proved    that  the  de- 
fendant was  indebted  to  him,  and  proposed  to 
give  him  the  note  of  the  other  joint  makers 
and  himself  for  the  debt,   and   brought   the 
note  payable  to  the  plaintiff,  and  signed  by 
the  other  joint  makers,  and  that  plaintiff  re- 
fused to  accept  it  because  it  was  not  the  joint 
note  of  the  other  makers  and  of  the  defend- 
ant,   and  thereupon  the  defendant  put  his 
name  on  the  back  of  the  note,  and  delivered 
it  to  plaintiff,  who   accepted  it.    The  court 
instructed  the  jury  that  the  evidence  did  not 
tend   to   establish    the  defendant's  liability: 
Held,  this  was  erroneous,  for  if   it  was  in- 
tended to  charge  that  parol  proof  could  not 
establish   that   the  defendant    was    a  joint 
maker,  it  was  a  mistake  of  law;  and  if  it  was 
intended  to  charge  that  the  proof   was   not 
sufficient  for  that  purpose,  it  was  a  charge  on 
the  weight  of  evidence ;  Jennings  v.  Thomas, 
13S.&M.617. 

18  Same.  It  is  illegal  to  charge  the  jury 
that  they  should  rely  on  the  testimony  of  a 
party  to  the  suit,  unless  it  be  disproved  b^ 
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Other  evidence;  StftUhem  Express  Co,  v. 
M  olfe,  41  M.  79.  And  so  a  charge  **  that  the 
declaratioriR  and  admissions  of  a  party  are  le- 
gal and  svMeient  evidence  against  him,"  is 
error;  Baker  v.  Kelly,  41  M.  696.  And  so 
it  will  be  error  to  charge,  "  that  the  direct  nnd 
positive  knowledge  of  one  witness  is  of  more 
force  and  value  than  the  doubtful  recollection 
of  ten  witnesses  about  the  same  matter ;" 
Dunlap  V.  Hearn,  8  G.  471. 

19.  Same,  The  recording  by  the  vendee 
of  a  bill  of  sale  to  a  slave,  is  a  circumstance 
which  the  jury  may  consider  with  all  the 
other  evidence  in  the  case,  in  determining  the 
bona  fides  o(  the  vendee's  title;  but  it  is  not 
a  matter  which  the  court  is  authorized  to 
charge  to  the  jury  is  evidence  of  fraud,  or  is 
not  evidence  of  fraud  ;  Fairly  v.  Fairly,  9 
G.  280 

20.  Same:  Where  fraud  in  fact  is  involved. 
It  is  the  peculiar  province  of  the  jury  to  pass 
upon  questions  of  fraud  in  fact ;  it  is  hence 
erroneous  for  the  court  to  give  instructions 
to  the  jury,  based  upon  the  existence  of  fraud 
in  fact,  without  informing  the  jury  that  they 
are  to  judge  whether  the  fraud  exists  or  not. 
And  where  an  instruction  is  erroneous  for  as- 
suming the  existence  of  fraud,  the  error  will 
not  be  cured  by  evidence  which  seems  to 
inuke  out  a  case  of  fraud  ;  Gilliam  v.  Moore, 
10  S.  &  M.  130.     SeepoiT^,  26. 

21.  Same.  It  is  a  charge  on  the  weight  of 
evidence,  and  therefore  erroneous,  to  instruct 
the  jury  in  a  trial  of  the  right  of  property 
levied  on  under  execution,  and  claimed  by  a 
third  person  under  a  mortgage  executed  to 
indemnify  him  as  surety  for  the  defendant  in 
execution,  *'  that  the  mortgage  was  not  of 
itself  evidence  of  the  suretyship  of  the 
claimant,  but  they  must  look  to  the  other 
evidence  in  the  case  for  the  establishment  of 
that  fact ;"  lb. 

22.  Charges  on  presumptions  of  fact. 
Presumptions  of  fact  merely  should  be  lelt 
to  the  exclusive  consideration  of  the  jury; 
the  court  cannot  charge  the  jury  that  such  a 
fact  is  to  be  presumed  by  them  from  the 
proof  made  of  another  fact.  But  if  the 
court  so  erroneously  charge  the  jury,  and  at 
the  same  time  should  tell  the  jury  that  they 
must  weigh  the  whole  evidence,  and  form 
their  own  conclusions  from  that,  whether  the 
fact  so  presumed  be  so  or  not,  it  will  cure  the 
error.  Thus,  where  in  an  action  for  work  and 
labor,  under  a  written  contract,  the  con- 
tract was  proven,  and  also  that  the  work  was 
done  according  to  that  contract,  but  there 
was  DO  direct  proof  that  plaintiff  did  the 
work ;  the  court  charged  the  jury,  **  that  proof 
being  made  of  the  contract  in  writing  to  do 
the  work,  and  proof  that  the  work  was  done 
according  to  the  contract,  the  presumption 
arises  that  the  work  was  done  by  the  contrac- 
tor ;  absolute  proof  that  the  work  was  done 
is  not  necessary,  the  jury  must  weigh  the  tes- 
timony, and  form  from  that  their  own  con- 
clusions whether  it  was  done  by  plaintiff  or 
not ;"  it  was  held,  that  the  first  branch  of 
the  instruction  was  erroneous,  and  that  the 
belter  course  would,  perhaps,  have  been  to 


refuse  the  whole  on  that  account ;  but  thai  the 
latter  clause   sufficiently  qualified  the  first, 
and  that  the  whole  taken  together   was  cor- 
rect ;  Dickson  v.  Moody,  2  S,  &  M.  17. 
See  post.  42. 

23.  Same.  An  instruction  which  states  to 
the  jury  **  that  a  fact  proven  (if  they  believe 
it  established),  is  a  circumstance  which  they 
may  consider  in  determining  the  main  ques- 
tion before  them,"  is  not  liable  to  the  objec- 
tion of  being  a  charge  on  the  weight  of 
evidence.  And  when  a  fact  proven  legiti- 
mately establishes  the  main  fact  in  issue,  the 
court  may  instruct  the  jury  that  if  that 
(minor)  fact  be  proven  to  their  satisfaction, 
they  may  infer  from  it  the  main  fact;  South- 
em  Express  Co,  v.  Thornton.  41  M  216. 

24.  Pmver  of  conrt  to  charge  with  refer- 
ence to  undispijUed facts.  Where  there  u  do 
contest  or  dispute  about  the  facts  of  the  pro- 
test of  a  bill  and  notice,  if  the  evidence  on 
these  points  be  sufficient  in  law  to  charge  the 
endorsers,  it  will  not  be  error  for  the  court 
so  to  charge  the  jury  ;  Fleming  v.  FuUon,  6 
H.  473. 


T.  Power  of  Oonrt  to  assume,  m  Oharging, 
the  Existence  of  Paots. 

25,  When  the  existence  of  facts  must  not 
be  a.ssumtd.  The  court  in  charginjr  the  jury 
cannot  assume  as  proven,  any  material  fact 
controverted  in  the  evidence.  Hence,  where 
the  question  was.  whether  the  delivery  of 
personalty  was  nnder  a  gift  or  a  loan,  it  will 
be  error  for  the  court  to  charge  "that  if  the 
plaintiff's  evidence,  that  the  property  in  dis- 
pute was  a  mere  loan,  is  not  successfully 
contradicted,  the  jury  must  find  for  him  ;'* 
Dunlap  v.  Hearne,  8  G.  471;  S.  P.,  Dough- 
erty §•  Wife  v.  Vanderpool,  6  G.  165.  And 
so  where  the  deleuce  to  a  note  was,  that  it 
was  given  for  the  purchase  of  a  chattel  which 
was  warranted  sound,  and  was  in  fact  unsound, 
the  instructions  should  not  assume,  that  the 
note  was  given  for  the  chattel,  but  should 
submit  that  question  to  the  jury  ;  Barker  v. 
Justice,  41  M.  24i».     See  ante,  20. 

2.*) a.  Must  not  set  out  evidence  of  witness. 
The  court  instructed  the  jury,  that  if  they 
believe  the  testimony  of  K.,  the  plaintiff 
(setting  out  what  that  testimony  was),  they 
might  find  vindictive  damages :  Held,  that 
this  was  erroneous,  for  stating  to  the  jury, 
what  that  testimony  was,  that  bein«r  a  mat- 
ter to  be  determined  entirely  by  their  judg- 
ment ;  Southern  R.  Co.  v.  KendricK  46  M. 
374. 

26.  When  exiatence  of  fact  may  be  assumed. 
It  will  not  make  an  instruction  bad,  which  is 
otherwise  unobjectionable,  that  a  fact  is  as- 
sumed in  it  to  exist,  which  is  fully  established 
by  the  proof,  and  about  which  there  is  no 
contradiction  in    the    evidence;    Lamar  v.- 

Williamsy  10  G.  342 ;  Heirn  v.  McCa%ghan, 
3  G.  17.  Nor  will  it  be  error  to  assume  the 
existence  of  a  fact,  which  is  conceded  on  th« 
trial  by  both  parties;  Cook  v.  Whitfield,  41 
M.  841. 
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VI.  Power  of  Court  to  confltnie  WritingB, 
and  Pacts  establislied  Orally. 

27.  Court  must  construe  effect  of  wrtttngs. 
The  court  shoald  not  bj  instructions,  refer 
the  construction  of  a  writing  to  the  jury, 
but  should  state  to  the  jury,  the  proper  mean- 
ing and  effect  of  it ;  Benson  v.  Benson,  2  0. 
625;  S.  P.,  Randolph  v.  Govan,  14  S.  &  M. 
9.  And  it  will  be  error  to  leave  the  construc- 
lion  of  a  writing  to  the  jury;  Fairly  v. 
Fairly.  9  G.  280. 

28.  Construction  of  printed  advertisement. 
Whether  representations  made  in  a  printed 
advertisement  of  the  sale  of  land  amount  to 
a  warranty,  is  not  a  question  of  law  to  be 
determined  bv  the  court,  but  a  question  of 
fact  for  the  determination  of  the  jury ;  An- 
derson V.  Burnett f  ft  H.  165. 

29.  Power  of  court  to  construe  facts  orally 
proved.  When  there  is  no  conflict  in  the 
evidence,  and  no  question  as  to  the  credibility 
of  witnesses,  in  an  action  for  a  malicious  prose- 
cution, the  court  should  instruct  the  jury 
whether  the  facts  proven  do  or  do  not  amount 
to  probable  cause ;  Greenwade  v.  MillSy  2  G. 
464.    See  posty  36. 

Vn.  Instructions  mnst  be  Perspicnons  and 
Olear,  and  state  Exceptions. 

1.  Generally. 

30  Must  be  plain  and  explicit.  The  law 
applicable  to  a  case  should  be  laid  down  in 
the  charges  to  the  jury  plainly  and  explicitly  ; 
and  the  refusal  of  a  proper  instruction  will 
not  be  justified  because  another  instruction 
has  been  given,  which,  by  inference,  lays  down 
the  same  rule;  Payne  v.  Green,  10  8.  &  M. 
.507.  And  a  correct  instruction  given  at  the 
instance  of  one  party,  fully  explain'ug  the 
point  embraced  in  it,  is  a  good  reason  why  an 
instractiou  on  the  same  point,  ambiguous  in 
its  terms,  asked  for  by  the  other  party,  should 
be  refused ;  Ellis  v.  Commercial  Bank  of 
Natchez,  7  H.  294. 

31.  JShou'd  not  be  indefinite.  In  an  action 
against  a  railway  company,  to  recover  dam- 
af^es  for  their  failure  to  give  the  plaintiff,  who 
was  a  passenger  on  their  cars,  an  opportunity 
to  get  off  at  a  station  to  which  he  was  tick- 
eted ;  the  plaintiff  claimed  exemplary  dam- 
ages, and  the  court  instructed  the  jury  that 
••  special  damage  need  not  be  proven  ;"  Heldy 
that  whilst  this  was  true  as  a  proposition  of 
law.  yet  the  instruction  was  too  indefinite,  and 
was^alculafed  to  mislead  the  jury  ;  Southern 
Railway  Co,  v.  Keudrick,  40  M.  374. 

8.  Charge  miut  elate  Ezeeptions  to  the  Bole. 

32.  Where  excepti'  n^  pf^rtinent,  they  must 
be  stated.  The  court  in  charging  a  general 
rule  of  law  to  which  there  are  exceptions  ap- 
plicable to  the  evidence,  should  explain  the 
exceptions.  Hence,  where  the  evidence 
tended  to  show  that  the  answer  of  a  cashier 
of  a  bank  (to  whom  a  note  had  been  pre- 
sented for  payment  after  banking  hours)  was, 
'-  that  no  fuuds  were  there,  nor  had  been  that 


day,  in  bank  to  pay  the  note,"  it  will  be  error 
for  the  court  to  charge  the  jury,  "  that  de- 
mand should  be  made  within  banking  hours." 
without  explaining  to  them,  that  it  would-be 
good  if  maae  afterwards,  in  case  payment  was 
refused,  because  no  funds  had  been  provided 
on  that  day  to  meet  the  note ;  Cohea  v.  ffunt, 
2  S.  &  M.  227. 

33.  Same.  It  is  error  to  charge  without 
qualification  or  exception,  that  the  declara- 
tions of  a  party  are  not  admissible  in  evidence 
in  a  case  where,  by  law.  such  declarations  are 
competent ;  Baker  v.  Kelly,  41  M.  696. 

8.  Must  not  be  too  general,  but  get  out  the  Bale 
plainly. 

M.  Failure  of  court  to  explain  the  rules 
fully :  Case  in  judgment.  The  proof  showed 
that  a  debtor  by  open  account,  prepared  his 
note  therefor  and  offered  it  to  the  creditor, 
who  said  :  "  I  intend  you  to  have  the  money, 
unless  I  get  in  circumstances  to  need  it,  and 
you  can  burn  the  note."  The  court  instructed 
the  jury  in  reference  to  this  state  of  facts, 
"that  a  delivery  of  the  note  by  the  creditor 
to  the  debtor,  either  actual,  constructive,  or 
symbolical,  and  the  parting  with  all  dominion 
over  the  debt,  of  which  questions  they  were 
the  judgrs — was  a  release  of  the  debt :"  Held, 
erroneous,  because  the  court  did  not  explain 
to  the  jury  the  rules  of  law  applicable  to  the 
question  whether  the  creditor  accepted  the 
note  or  not,  and  whether  he  made  a  delivery 
of  it  to  the  debtor ;  for  the  rules  of  law  ap- 
plicable to  these  questions  should  have  been 
explained  to  the  jury,  and  not  left  to  their 
determination  ;  Young  v.  Powers,  41  M.  197. 
See  Damages,  15a,  15&. 

3').  Same:  On  questions  of  title:  Case  in 
judgment.  Where  a  question  of  title  is  in- 
volved, the  validity  of  the  title  is  a  question 
of  law  for  the  court  when  the  facts  are  ascer- 
tained by  the  jury  And  in  charging  the 
jury,  the  court  should  not  leave  the  general 
question  of  title  to  their  determination,  with- 
out explaining  to  them  tbe  rules  of  law  deter- 
mining that  question  when  applied  to  the  facts 
(citing  Young  v.  Powers,  ante,  34);  Baldwin 
V.  McKay,  41  M.  3.08;  S.  P.,  Greenwade  v. 
Mills,  2  G.  464. 

36.  Sarne:  Malicious  prosecution:  Prob- 
able catcse.  It  will  be  error  for  the  court,  on 
a  trial  for  malicious  prosecution,  to  refer,  by 
its  instructions,  the  question  of  probable 
cause  to  the  jury,  without  explaining  to  them 
the  principles  of  law  by  which  they  ought  to 
be  governed  in  determining  tha*  question.  If 
the  evidence  be  doubtful  and  conflicting,  the 
conrt  should  instruct^the  jury  hypothetical! v 
with  reference  to  the  different  views  whicfi 
they  may  take  of  the  evidence ;  Greenwade 
V.  Mills,  2  G.  464.    See  ante,  29. 

37.  Same:  Adverse  possession.  So  where 
the  possession  of  a  slave  by  the  defendant 
commenced  under  a  loan  fVom  the  plaintiff,  it 
will  be  error  for  the  court  to  instruct  the  jury 
•'  that  three  years  adverse  possession  confers 
title,"  without  explaining  to  the  jury  what  is 
necessary  to  constitute  adverse  possession ; 
Lockhart  v.  Luker,  7  G.  68. 
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38.  Explanation  of  legal  terms  necessary. 
On  the  trial  of  an  issue  dcvisavit  vel  non,  in- 
volving the  sanity  of  the  testator,  the  court 
instructed  the  jury  as  follows  :  "  If  they  be- 
lieve from  the  evidence,  that  the  contestant 
had  always  been  an  obedient,  dutiful  and 
good  child,  but  that  under  the  influence  of  an 
insane  delusion,  her  father  (the  testator)  con- 
sidered and  believed  that  she  had  become 
disobedient  and  utterly  unworthy  of  his  re- 
gard, and  he  utterly  cast  her  off  as  a  child, 
and  that  the  paper  in  controversy  was  the 
direct  offspring  of  such  insane  delusion,  they 
should  fina  against  the  will:"  Held,  that  the 
instruction  was  correct  as  a  legal  proposition, 
and  to  minds  versed  in  legal  science  and 
acquainted  with  legal  terras,  would  be  unob- 
jectionable. But  as  a  rule  to  be  practically 
applied  by  a  jury  unskilled  in  the  use  of  legal 
terms,  it  was  objectionable  in  not  explaining 
the  lecral  meaning  of  the  term  delusion,  and 
what  degree  of  it  should  appear  to  justify  a 
verdict  against  the  will ;  aiullins  v.  Cotirell, 
41  M.  291.  Technical  terms  used  in  charjres 
must  be  explained ;  Jamigan  v.  Fleming y 
43  M.  710. 

39.  Must  he  strictly  correct:  When  evidence 
conjiicling.  In  a  case  where  the  evidence 
approximates  an  equipoise  and  is  conflicting, 
the  court  should  expound  the  rules  of  law  ap- 
plicable, to  it  with  the  utmost  caution,  pre- 
cision and  clearness,  avoiding  as  far  as 
practicable  any  and  all  allusions  to  matters 
not  involved  in  the  issue;  and  if  in  such  a 
case  an  erroneous  instruction  be  given,  or 
one,  which  though  abstractly  correct,  is 
irrelevant  to  the  issue,  it  will  be  presumed 
to  have  had  its  effict  in  procuring  the  verdict, 
which  will  for  that  reason  be  set  aside.  The 
cases  in  which  courts  have  refused  to  disturb 
verdicts  for  erroneous  or  irrelevant  instruc- 
tions, are  such  only  where  the  verdict  was 
clearly  right  on  the  evidence,  and  would  not 
probably  be  different  if  a  new  trial  were 
granted  (citing  Harper  v.  Tarply,  6  G.  512) ; 
Norfleet  v.  Sigman,  41  M.  631.  See  post, 
4.5. 

40.  Mxist  he  stated  so  as  not  to  mislead  the 
jury.  An  instruction  must  not  only  be  cor- 
rect when  considered  as  an  abstract  proposi- 
tion of  law,  but  it  must  express  the  law  cor- 
rectly as  applicable  to  the  evidence  in  the 
cause,  without  danger  of  misleading  the  jury  ; 
Lombard  v.  Martin,  10  G.  147. 

4.  Must  not  be  Contradietory. 

41.  Contradictory  charges  are  error.  It  is 
improper  to  give  contradictory  charges  to  the 
jury ;  Miss.  Cent.  R.  R.  Co.  v.  Miller  40  M. 
45.  And  when  an  erroneous  instruction  is 
given,  the  error  is  not  corrected  by  the  giving 
of  another,  setting  out  a  rule  in  direct  con- 
flict with  the  rule  stated  in  the  erroneous  in- 
struction ;  the  contradiction  between  the  two 
leaves  the  jury  without  any  safe  guide,  and  is 
of  itself  improper ;  Southern  R.  R.  Co.  v. 
Kendrick,  40  M.  374 ;  Herndon  v.  Hender- 
son. 41  M.  584;  S.  P.,  House  v.  Fultz,  13  S. 
&  M.  39. 


Vlll.  Oonstmotioxi  of  Instmctions  ;  Erronin 
B«fli8ing  Good  and  Oiying  Bad. 

1.  How  Constmed. 

42.  All  construed  together.  All  the  charges 
roust  be  construed  together,  both  in  civil  and 
criminal  cases ;  and  if  when  so  construed,  the 
law  be  correctly  expounded,  the  judgment  will 
not  be  reversed,  because  one  instruction  taken 
by  itself  was  too  broad;  Mask's  Case,  7  G. 
77  ;  Evan's  Case,  44  M.  762.  'I'hus  in  a  case 
involving  the  question — whether  a  sale  was 
fraudulent  as  to  the  creditors  of  the  vendor— 
the  court  instructed  the  jury  **  that  if  the  sale 
was  intended  wholly  or  in  part  to  hinder, 
delay,  or  defraud  the  creditors  of  the  vendor, 
it  is  void ; "  and  also  instructed  the  jury, 
"  that  however  fraudulent  it  might  be  on  the 
part  of  the  vendor,  the  rights  of  the  vendee 
were  not  affected  thereby,  unless  he  partici- 
pated in  the  fraud  :  "  it  was  held  that  the  two 
must  be  construed  together,  and  if  the  former 
was  too  broad,  it  was  properly  qualified  and 
explained  by  the  latter ;  Childress  v.  Ford, 
10  S.  &  M.  25.    See  ante,  22. 

43.  Construed  with  reference  to  the  evi- 
dence. A  general  term  used  in  a  charge  will 
be  limited  by  the  evidence ;  and  hence  it  w^ill 
not  be  error  to  use  the  t«  rm  "lost"  for 
**  stolen  "  in  a  charge  in  a  larceny  case,  if 
there  be  no  evidence  tending  to  show  that  the 
goods  were  casually  lost;  Belotes*  Case,  7 
G.  96. 

44.  Good  instruction  made  had  by  anothtr : 
Case  in  judgment.  In  a  trial  of  the  right  of 
property  in  slaves,  the  claimant  relied  upon  a 
mortgage  with  power  of  sale  given  by  the 
debtor  to  him,  to  indemnify  him  as  his  surety; 
the  court  below,  after  ha\ing  instructed  the 
jury,  that  the  mortgage  was  prima  facie  good 
and  valid,  also  instructed  them  that  it  rested 
with  the  claimant  to  prove  the  consideration 
of  the  mortgage  to  be  fair  and  bona  fide,  and 
to  show  clearly  that  he  was  liable  for  the  debt 
named  in  the  mortga«ie  as  surety  for  the  de- 
fendant in  the  execution :  Held,  that  the 
latter  instruction  was  erroneous,  because  it 
implied  that  the  plaintiff  in  execution  bad 
made  out  a  prima  facie  case  of  fraud  with 
reference  to  the  mortgage ;  Gilliam  v,  Moore, 
10  S.  &  M.  130. 

8.  When  Befnsing  Good  Instruetien  no  Error. 

45.  When  verdiot  right  onthe  evidence.  X 
new  trial  will  not  be  granted,  because  the 
court  refused  to  give  a  correct  instruction,  if 
the  verdict  be  clearly  right  accorHiog  to  the 
evidence,  and  should  not  have  been  different 
if  the  instruction  had  been  given  ;  Fritchard 
V.  Myers,  11  S.  &  M.  169 ;  8.  P.,  Wiggins  v. 
Mcfrimpsey,  18  8.  &  M.  532;  HoUaway  v. 
Armstrong.  1  G.  504.  And  in  a  criminal  case 
where  the  verdict  is  clearly  right  and  just,  it 
will  not  be  set  aside  for  an  immaterial  error 
in  the  charges  ;  Mask's  Case,  7  (i.  77.  8ee 
ante,  39. 

8.  When  diving  Bad  Inttmetioa  no  Error. 

46.  No  error  where  verdict  dearly  right 
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The  giving  of  a  bad  instruction  is  no  ground 
for  setlinp  aside  a  verdict,  where  it  is  clearly 
right  on  the  law  and  the  facts ;  Wiggins  v. 
McOimpsey,  13  S.  &  M.  533;  Head's  Case, 
44  M.  731  ;  Evan's  Caf^e,  44  M.  762  ;  Hanks 
V.  Neal.  44  M.  212;  if  ^  C.  R,  R.  Co.  v. 
Whitfield.  lb.  466.  See  ante,  39.  See  High 
Court,  96  to  98.  New  Trial,  15  to  20 
Criminal  Law,  anb-division  Instructions. 

4.  The  Curing  of  Error  in  one  by  another. 

47.  Instance  of  error  cured.  See  ante^  22, 
42. 

48.  Improper  qualification  cured.  An 
improper  qualification  made  by  the  court  to 
an  instruction  asked,  is  no  ground  for  reversal, 
if  the  benefit  of  the  rule  of  law  claimed  in  the 
instruction  be  secured  to  the  party  asking  it, 
by  another  instruction  which  is  given,  and 
which  fully  and  fairly  presents  the  rule  to  the 
consideration  of  the  jury ;  Lamar  v.  Wil- 
liams, 10  G.  342. 

49.  Instance  of  one  instruction  not  cured 
hy  another.    See  ante^  30,  41. 

IZ.  Oharges  on  the  Onus  Frobandi. 

50.  Instance  of  error  in  this.  See  ante, 
44. 

51.  When  court  may  charge  on  onus  pro- 
bandi:  Case  in  judgment.  When  there  is 
nothing  in  the  plaintiti's  evidence  tending  to 
prove  an  affirmative  defence  relied  on  by  the 
defendant,  it  is  not  improper  for  the 
court  to  charge  the  jury  that  it  is  incumbent 
on  the  defendant  to  prove  his  defence  to 
their  satisfaction ;  Lamar  v.  Williams^  10 
G.  342. 

52.  Same :  Case  in  judgment.  In  a  con- 
troversy between  the  wife  and  a  creditor,  of 
the  husband,  respectins?  the  validity  of  her 
claim  to  property,  as  of  her  separate  estate, 
if  there  be  evidence  tending  to  show  that  the 

»  property  was  purchased  through  the  agency 
of  the  husband,  and  for  his  benefit,  and  with 
his  means,  it  will  be  error  to  charge  the  jury, 
•*  that  the  burden  of  proof  is  on  the  creditor 
to  show  that  the  money  used  in  the  purchase 
came  from  the  husband,  and  that  the  law 
presumes  that  it  came  from  the  wife,  until 
the  accompanying  circumstance  or  other 
proof  show  the  contrary."  For  such  an  in- 
Btrnction  would,  in  a  great  measure,  prevent 
the  jury  from  considering  the  whole  evidence, 
and  determining  from  that  whether  the  wife's 
claim  is  fraudulent  or  not ;  Mangum  v.  Pinu- 
cane,  9  G.  354 

X.  Hisoellaneons. 

1.  Confining  Jury  to  Evidanoe  and  Ibbuo. 

53  Mast  confine  jury  to  evidence  before 
them :  Case  in  judgment.  The  court  in- 
structed the  jury  that  if  they  believe  that  any 
of  the  witnesses  corruptly  swore  falsely,  they 
bad  a  right  to  disresrard  the  evidence  of  such 
witness  entirely:  Hddy  that  the  instruction 
was  illegal,  because  it  did  not  confine  the 
jary  in  their  estimate  of  the  falsity  of  a  wit- 
ness to  the  evidence  adduced  on  the  trial ; 


Dor  to  the  manner  and  demeanor  of  the  wit- 
ness while  testifying ;  nor  to  any  circumstance 
apparent  upon  the  examination,  and  a  legiti- 
mate subject  for  their  consideration,  but  per- 
mitted them  to  indulge  their  suspicions,  and 
even  to  act  upon  their  own  private  informa- 
tion, and  to  condemn  a  witness  unheard  and 
undefended  ;  Lavenburg  v.  Harper,  5  0. 299. 
8ee  post.  58. 

54.  Must  not  suggest  improper  issus  :  Case 
in  judgTnent.  In  a  case  where  the  evidence 
was  nearly  an  equipoise  as  to  whether  the  de- 
fendant, who  was  sued  for  the  price  of  cotton, 
bought  it  as  agent  of  K  ,  and  on  the  credit  of 
K..  or  on  his  own  account;  the  court  in- 
structed the  jury,  at  the  instance  of  plaintiff, 
**  that  a  principal  is  liable  for  the*  acts  X)f  his 
agent,  wnen  he  acts  within  the  scope  of  his 
authority ;  and  although  the  jury  may  render 
a  verdict  against  the  defendant,  not  as  agent, 
but  as  principal,  then,  and  in  that  event,  the 
defendant  has  his  remedy  against  the  princi- 
pal for  such  damages  as  he  may  sustain:" 
Held  to  be  erroneous  in  suggesting  an  im- 
proper issue  to  the  jury,  and  to  be  irrelevant. 

8.  Befusal  of  an  Inttmction,  becanse  same  Bale 
has  bean  already  given. 

55.  Refusal  on  that  account.  It  is  not 
error  for  the  court  to  refuse  an  instruction, 
which  is  pertinent  and  proper,  if  it  has  al- 
ready been  substantially  given ;  Moye  v. 
Hemdon,  1  G.  110;  S.  P.,  Ellis  v.  Com'l 
Bank  of  Natchez,  7  H.  294 ;  Head's  Case, 
44  M.  731. 

8.  Immaterial  Instmetioni. 

57.  May  be  refused.  It  is  not  error  to  re- 
fuse an  immaterial  instruction  to  the  jury, 
even  if  it  be  abstractly  correct.  Hence,  if 
the  court,  in  an  action  of  ejectment  by  the 
heirs  of  a  decedent  to  recover  land  sold  by 
his  administrator,  refuse  to  charge,  ''that  the 
reservation,  in  the  order  of  sale  of  his  widow's 
dower,  was  evidence  that  the  deceased  left  a 
widow,"  it  will  not  be  error,  as  it  was  imma- 
terial whether  he  left  a  widow  or  not;  Ste- 
phenson's Heirs  v.  McReary,  12  S.  &  M.  9 ; 
and  so  if  the  error  in  an  instruction  be  imma- 
terial, it  will  not  vitiate  the  verdict ;  Evans' 
Case,  44  M.  762. 

4.  Exoeptions  to  Instniotioni. 

57a.  When  marked  they  arc  excepted  to. 
Instructions  asked  and  given,  or  refused,  in 
the  court  below,  and  so  marked  by  the  clerk, 
are  to  be  considered  as  excepted  to,  without 
any  formal  bill  of  exceptions  ;  Watson  v.  Dick- 
ens, 12  S.  &  M.  608.  And  charges  so  marked 
are  always  open  for  consideration  on  a  mo- 
tion for  a  new  trial,  without  any  special  ex- 
ceptions having  been  taken  to  them ;  ^ayer 
V.  McLure,  7  G.  389  ;  but  if  not  so  marked 
by  the  clerk,  they  cannot  be  objected  to  for 
the  first  time  on  a  motion  for  a  new  trial ; 
Drake  v.  Surget,  7  G.  458.  See  High  Court, 
113.  But  in  a  criminal  case  the  charge  must 
be  excepted  to ;  Scott's  Case,  2  G.  473. 

58.  Literal  objections  when  taken.  After 
verdict,  and  when  the  finding  is  sustained  by 
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the  evidence,  it  is  t«o  late  to  object  to  an  in- 
Btruction,  that  it  did  not  expresslj  confine 
the  jury,  in  determining  the  qaestlon  in  issne 
lo  the  evidence  before  ihem,  but  left  them  to 
act  o^f  their  own  belief  from  any  cause ;  in 
such  a  case  the  presumption  is,  that  the  ver- 
dict was  founded  on  the  evid.'nce.because  the 
evidence  warranted  the  finding;  Heim  v. 
McCaughan,  3  G.  17.    See  ante,  53, 

6.  When  Instrnotioiif  a  Part  of  the  Beoord. 

59.  Statute  on  this  subject.  By  our  statute 
instructions  marked  by  ihe  clerk  "  given,"  or 
"  refused,"  become  a  part  of  the  record.  If 
not  so  marked,  they  cannot  be  noticed  by  the 
High  Court,  unless  incorporated  in  a  bill  of 
exceptions,  or  unless  the  record  state  else- 
where distinctly  that  they  were  given  or  re- 
fused ;  Fidd  V.  Weir,  6  0.  56.  But  where 
the  marking  is  relied  on,  the  word  "given" 
Appearing  on  an  instruction,  without  anything 
to  show  it  was  pot  there  by  the  clerk,  will  not 
make  the  charge  a  part  of  the  record ;  Swann 
V.  West,  41  M.  104. 

6.  Kumber  of  Instrnotioiif. 

60.  Excess  in  number.  Instructions  given 
in  great  numbers  are  not  only  injurious,  but 
objectionable  in  practice ;  Clarke  v.  Edwards, 
44  M.  778. 

1.  Contract  of :  How  construed.  Contracts 
of  insurance,  like  all  other  contracts,  must  be 
construed  according  to  the  intention  of  the 
parties,  as  manifested  by  the  words  used, 
taken  according  to  their  ordinary  significa- 
tion ;  Miss.  Mutual  Ins.  Co.  v.  Ingraham  Sf 
Land.  5  U.  215, 

2.  Lo-^s :  H('W  ascertained :  No  average  in 
fire  policy.  The  underwriters  contracted  in 
the  policy  *'  to  make  good  unto  the  assured, 
their  executors.  &c.,  all  loss  or  damage  not 
exceeding  (a  sum  specified)  as  shall  happen 
to  the  property  by  fire."  The  property  at 
risk  exceeded  in  value  the  sum  insured,  and  a 
partial  loss  occurred  exceeding,  however,  the 
amount  insured:  Held,  that  as  there  was  no 
provision  in  the  policy  for  an  average  of  the 
loss  between  the  assured  and  the  underwriters, 
the  assnred  was,  by  the  terms  of  the  contract, 
entitled  to  recover  the  whole  amount  insured ; 
lb. 

.3.  Same:  Valued  policy.  The  amount  of 
indemnity  due  to  the  assnred  in  a  valued  ma- 
rine policy,  where  there  is  a  partial  loss,  less 
than  the  amount  insured,  is  the  percent- 
age of  the  damage  sustained  by  the  goods, 
calculated  on  the  value  agreed  on  in  the  policy, 
as  10,  15,  or  20,  or  50  per  cent,  on  said  value, 
and  also  the  cost  of  saving  the  goods;  and 
not  the  difference  between  the  agreed  value 
and  the  market  value  of  the  goods  in  their 
damaged  condition;  Natrhez  Ins.  Co,  v. 
Buckne7\  4  H.  63. 

4.  Same:  Mode  of  assessment:  Custom,  And 

in  such  case  the  proper  mode  of  assessing  such 

damage,  is  by  an  appraisement  made  by  disin- 

erested  persons,  whose  business  and  experi- 


ence fit  them  to  make  it,  and  not  by  a  sale  of 
the  damaged  goods  at  auction.  But  it  is  com- 
petent to  show  a  custom  of  the  merchants  in 
the  place  where  the  contract  of  insurance 
was  made,  that  when  the  damage  exceeds  10 
per  cent.,  then  the  goods  shall  be  sold  on  ac- 
count  of  the  underwriters,  and  that  the  sale, 
compared  with  the  agreed  val nation,  shall  be 
the  criterion  of  the  damages ;  lb.;  and  S.  C,  5 
H.  744.     See  vast,  12,  13. 

5.  Same :  Offers  of  compromise  and  ad- 
justment.  Where  a  correspondence  has  taken 
place  between  the  insurer  and  the  assured  in 
relation  to  the  extent  of  a  loss,  and  the  mode 
and  principles  on  which  it  shall  he  adjusted, 
and  the  insurer  in  a  letter  states  "that  the 
company  (the  insurer)  are  to  indemnify  the 
assured  all  damages  sustained  by  a  peril  of 
the  river,"  and  the  effort  at  an  amicable  ad- 
justment fails,  the  parties  are  remitted  to 
their  original  rights,  unaffected  by  the  corre- 
spondence and  neg  »tiation8  for  a  settlement ; 
S.  C.,2S.  &  M.34'). 

6.  Officers  and  crew  of  vessel  agents  for 
assured.  The  officers  and  crew  of  the  vessel 
upon  which  goods  insured  in  a  marine  (or 
river)  policy  are  shipped,  are,  up  to  the  time, 
of  their  loss  and  abandonment,  the  agents  of 
the  assnred.  After  that  time,  for  the  purpose 
of  salvage,  they  are  the  agents  of  the  under- 
writers ;  lb, 

7.  Same :  Deviation  from  contract  of  in- 
surance. Any  voluntary  deviation  from  the 
contract  of  insurance  by  the  master  of  the 
vessel,  upon  which  insured  goods  arc  shipped, 
though  the  risk  be  not  increased  thereby,  dis- 
charges the  underwriters.  The  taking  of  a 
brig  in  tow  by  a  steamboat  on  ihe  Mississippi 
river,  is  a  deviation,  and  discharges  the  un- 
derwriters, unless  there  be  a  provision  in  the 
policy  allowing  it.  The  principle  that  the 
underwriters  are  not  liable  for  a  loss,  the 
proximate  cause  of  which  is  one  of  the  enu- 
merated risks,  though  the  remote  cause  may  * 
be  traced  to  the  master  and  crew,  has  never 
been  extended  to  a  case  of  voluntary  devia- 
tion ;  lor  where  there  is  a  deviation,  the  un- 
derwriters are  discharged,  whether  the  loss 
was  occasioned  thereby  or  not;  lb. 

8.  Same:  Construction  of  policy  tcith 
reference  to  deviation :  Case  in  judgmrnf, 
A  policy  which  insures  agHinst  the  perils  of 
the  river  and  fire,  and  **  all  other  perils,  losses, 
misfortunes,  that  have  or  shall  come  to  the 
hurt,  deti-iment  or  damage  of  the  goodsJ"  is 
not  a  contract  to  insure  against  a  loss  not- 
withstanding an  act  done  by  the  master  of 
the  vessel,  which  would,  except  for  these 
words,  be  a  deviation  in  the  c<»ntract.  The 
words  in  italics  do  not  enlarge  the  liability  of 
the  underwriter  so  as  to  exempt  the  assured 
from  responsibility  for  the  acts  of  his  agents, 
the  master  and  crew  of  the  vessel ;  lb, 

6.  The  assured  warr'ints  seaworthiness  of 
vessel.  In  marine  policies  of  insurance  (as 
well  as  policies  of  insurance  on  navigable 
rivers)  the  assured,  though  a  mere  shipper, 
impliedly  warrants  that  the  vessel  on  which 
the  insured  goods  were  shipped  is  seaworthy, 
that  it  will  not  deviate  from  the  contract  of 
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iDSurtnce,  and  that  the  goods  shall  be  prop- 
erly stowed ;  lb. 

10.  Same:  Effect  of  advertiBement  as  to 
seaworihmess  hy  the  unde) writers.  An  ad- 
vertisement by  an  inso ranee  company  that  it 
would  insure  goods  shipped  on  certain  enn- 
nerated  boats,  is,  at  most,  a  waiver  by  the 
company  of  the  implied  warranty  by  the  as- 
sored,  of  the  seaworthiness  of  the  vessels  so 
designated ;  it  is,  however,  a  waiver  of  no 
other  implied  warranty  by  the  assured  ;  Ih. 

11.  Barratry.  Barratry  is  an  oflTence  by 
the  master  and  marines,  not  directed  against 
the  owner  of  the  goods  shipped  on  the  vessel, 
but  against  the  owner  of  the  vessel ;  and  hence, 
if  the  owner  of  the  vessel  concur  in  the  act 
which  causes  the  loss,  it  is  not  barratry,  and 
the  loss  is  not  covered  by  a  clause  in  the 
policy  insuring  goods  against  loss  by  barra- 
try; 75. 

12.  Usa^e  to  Justify  dtviaiicn.  A  usage 
for  steamboats  engaged  in  tlie  carrying  and 
passenf^er  trade,  to  tow  vessels  on  the  Missis- 
sippi river,  unless  shown  to  be  so  general  and 
so  well  known  as  to  raise  a  fair  presumption 
that  the  parties  to  a  policy  of  insurance,  con- 
tracted with  reference  to  it,  will  not  affect  in 
any  way  the  liability  of  the  underwriters ; 
Jh. 

13.  Usage  is  local.  The  usage  of  insur- 
ance companies  in  New  Orleans  does  not 
affect  an  insurance  company  located  in  an- 
other city,  even  on  contracts  for  insurance 
on  a  voyage  to  New  Orleans;  Ih.  See a?<^e,4. 

See  Corporation,  34. 

^nhrccnrs^   ^etueetj   §elligcrmt^. 

International  Law. 
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pieagee.  dy^c,  hazard. ax 

C.  Loan  of"  depreciated  bank  notes  and 

stocks 24 

D.  Usury  by  sale  0/ property 26 

E.  Sale  0/  credits  as  affected  by  usury 

latus 28 

F.  Interest  reserved  in  advance 30 

3.  Usury  by  banks 31 

4.  Effect  of  usury  on  contracts 37 

VII.  Conflict  of  laws  on  usury  and  interest 41 

VJII.   K emcdy  of  debtor  against  usury 44 

IX.  Miscellaneous 51 

I.  The  Bight  to  take  Interesti  and 
Contracts  for. 

1.  Interest  is  creation  of  the  statute.  Inter- 
est  is  the  creation  of  the  statute.  Until 
December,  1811,  there  was  no  statute  in  this 
State  allowing  interest  on  judgments,  and 
therefore  no  interest  is  allowable  on  judg- 
ments rendered  before  tliat  time.  For  statutes 
regal&tiQir  interest  do  not  have  a  retrospective 
e^ct,  and  do  not  apply  to  contracts  made  or 


judgments  rendered  before  their  passage  ^ 
Eastinr.  Vandom  W.  214.  And  judgments, 
without  express  legislation  for  that  purpose, 
would  not  bear  interest.  There  is  no  statute, 
which  allows  interest  on  the  judgments, 
which  the  High  Court  renders  for  damages 
on  the  aflQrmance  of  judgments  in  the  court 
below,  and  such  judgments  for  damnpes  do 
not  bear  interest ;  Hamer  v.  KirJavocd,  3  C. 
95. 

2.  Interest  on  rent  in  arrear :  Open  ac' 
connts.  No  regulation  of  the  statute  applies 
to  the  question,  whether  rent  which  is  allowed 
against  a  party  who  has  held  possession  of 
land  wrongfully,  bears  interest.  In  such  a 
case,  a  court  of  equity,  in  decreeing  posses- 
sion of  the  land,  and  the  payment  of  rent,  has 
a  discretion,  according  to  the  circumstances, 
to  allow  interest  or  not.  Interest,  however, 
will  be  allowed  on  open  accounts,  or  in  other 
cases  where  the  statute  does  not  apply,  when 
by  the  usual  course  of  dealing,  or  by  ex- 
press agreement,  there  is  a  certain  fixed  lime 
for  payment,  and  generally  in  all  cases  where 
there  has  been  an  unjust  detention  of  the 
money  of  another  agoinst  his  will;  and  by 
this  rule,  the  wrongful  possessor  will  be 
charged  interest  an  the  annual  value  of  the 
rents  from  the  end  of  each  year  ;  HcwcoH  v. 
Collins,  1  C.  308.  And  the  jury  may  allow 
interest  on  open  accounts,  without  proof  of 
an  agreement  to  pay  it ;  Wiliburger  v.  Ea^i- 
dolph  W.  20. 

3.  Ivterest  on  rpen  accotivfs.  Interest  is 
not  due  absolutely  on  open  accounts,  but  may 
be  allowed,  in  the  discretion  of  the  jury,  by 
way  of  diimapes  for  an  unjust  detention  of 
the  debt;  ^yiltburger  v.  Randolph,  W.  20; 
Work  V.  Glash'ns,  4  G.  f>39  ;  Hovsfon  v. 
Cru'cher,  2  G.  :)1.  And  where  partial  pay- 
ments have  been  made  on  open  accornts,  the 
mode  of  computing  the  interef^t  is  the  same 
as  in  cases  where  the  contracts  bear  interest 
by  law.  which  is  to  apply  the  payments  first 
to  the  extinguishment  of  the  interest ;  Hous- 
ton V.  Crutrher,  supra. 

4.  Exemption  from  ivterest :  Prevention  of 
payment  by  h gal  process.  Without  fault  on 
nis  part,  no  person  can  be  deprived  of  a  legal 
right  secured  to  him,  by  the  terms  of  a  con- 
tract. A  creditor  has  a  legal  right  to  de- 
mand interest,  upon  his  debt  secured  by  a 
promissory  note,  upon  its  non-payment  at  ma^ 
turity ;  and  hence,  the  maker  of  such  k  note, 
who  has  been  prevented  from  paying  the 
same,  by  legal  process  sued  out  at  the  in- 
stance of  a  third  party,  will  not,  upon  the  re- 
moval of  such  restraint,  be  relieved  from 
paying  the  intervening  interest.  In  such  a 
case  the  debtor  has  his  remedy,  by  compelling 
the  parlies  to  interplead,  and  paying  the 
money  into  court ;  Work  v.  Glaskms,  4  G. 
639. 

5.  Same.  Yet  in  that  class  of  cases  where  in- 
terest is  not  due  by  the  terms  of  the  contract, 
but  is  allowed  by  way  of  damages  for  the  un- 
conscientious  detention  of  the  debt,  courts 
have  held,  in  the  exercise  of  an  equitable 
discretion,  that  parties  who  have  been  pre- 
vented, by  legal  process,  from  paying  money 
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dae  by  them,  should  not  be  subjected  to  dam- 
ages in  the  shape  of  interest,  as  for  an  unjust 
detention  of  the  debt ;  but  even  then,  the 
debtor  will  not  be  released  from  the  inter- 
veninj2f  interest,  where  it  appears  that  his 
failure  to  pay  was  not  caused  by  the  pen- 
dency of  the  leffal  process,  but  by  his  denial 
of  his  indebtedness  ;  Ih. 

6.  Contradfor  rate  of  interest :  Howestah- 
Itshed.  The  rate  at  which  interest  is  to  be 
calculated,  may  be  established  by  the  course 
of  dealinof  between  the  parties  ;  and  the  ren- 
dition and  reception,  without  objection,  of 
accounts  stated,  in  which  interest  is  charged 
at  a  certain  rate,  is  sufficient  to  establish  an 
agreement  to  pay  that  rate;  Carson  v.  Alex- 
ander, 5  G.  528. 

7.  Construction  of  contracts  for.  A  note 
promising  to  pay  a  certain  sum,  *•  for  money 
loaned  at  forty  per  cent.,  till  paid,"  is  suffi- 
ciently explicit  as  a  promise  to  pay  interest 
at  the  rate  of  forty  per  cent,  per  annum ; 
Lowry  v.  Lowry,  W.  207. 

II.   Icterest  on  Kovation  and  Bnbstitntion. 

8.  In  novatfon,  the  inter ef-t  of  old  dfbt  may 
be  contracted  for.  In  the  novation  of  a  debt, 
the  rate  of  interest  of  the  old  debt  may  be 
contracted  for,  notwithstanding  the  lejjal  rate 
of  interest  had  b^*en  reduced  when  the  nova- 
tion look  place,  below  the  rate  contracted  for ; 
Sadler  v.  Hoover.  2  G.  260.  But  this  rule 
will  not  allow  a  bank,  whose  charter  restricts 
it  to  taking  seven  per  cent,  intere  t  on  loans 
not  exceeding  four  months,  and  allows  it  to 
take  eight  per  cent,  for  lonjfcr  loans,  in  re- 
newing an  over-due  note  for  an  eight  per  cent, 
loan,  to  charge  that  rale,  if  the  new  note  has 
only  four  mouths  to  run.  The  renewal  will 
be  considered  as  a  loan,  and  governed  by  the 
charter  fix  ins:  the  rate  for  loani  for  diffV^ront 
periods  ;  KiUingsworth  v.  Commercial  Dank 
of  Rodney,  9  S.  &  M.  628. 

9.  Ride  where  another  is  substituted  as 
debtor.  A  third  party  may  contract  to  be 
substituted  as  debtor  in  place  of  another ; 
and,  if  such  sub^^tiiution  be  made,  the  new 
debtor  may  lawfully  contract  to  pay  the 
XAlQ  of  interest  which  the  debt  bears,  not- 
withstanding it  may  be  higher  than  the  rate 
then  allowed  by  law ;  Dennistoun  v,  Potts^  4 
C.  13. 

ni.  Mode  of  Oomputing  Interest. 

10.  Interest  paid  first.  The  mode  of  com- 
puting interest,  where  there  have  been  par- 
tial payments,  is  by  statute,  to  apply  the  pay- 
ment, first  to  the  interest  then  due.  and  the 
balance  to  the  principal ;  and  on  the  balance 
of  principal  then  remaining,  to  calculate  the 
interest  to  the  next  payment,  and  then  apply 
the  payment  to  the  interest  first,  and  if  any 
balance,  apply  that  to  the  extinguishment  of 
the  principal,  and  so  on  to  the  end  ;  Bond  v. 
Jones,  8  S.  &  M.  368 ;  Hottston  v.  Crutcher, 
2  G.  51.    See  Appropriation  of  Payments.  3. 

11.  Same:  Stttlement  of  partnership  ac- 
count. In  the  settlement  of  a  partnership 
account,   where  one  partner  has  advauoed 


money  to  the  firm  to  be  repaid  with  interest, 
the  application  of  partial  payments  will  be 
made  in  the  same  manner  as  in  other  coo- 
tracts,  i.  e.,  first  to  the  extinguishment  of  tbe 
interest,  and  then  to  the  principal ;  Stewart 
V.  Stebbins,  1  G.  66. 

12.  Same:  Interest  computed  against  an 
administrator.  Where  an  administrator  is  by 
law  chargeable  with  interest,  and  be  has 
made  disbursements  on  account  of  the  estate, 
the  interest  should  be  calculated  in  the  same 
manner,  as  in  contracts  for  the  payment  of 
money,  where  partial  payments  have  been 
made,  viz.,  the  disbursements  should  be  cred- 
ited first  on  the  interest  due  by  the  admin- 
istrator at  the  time  they  were  made,  and  the 
surplus,  if  any,  to  the  principal;  Cason  v. 
Cason,  2  G.  578. 

rV.  Liability  of   TraBteea,  Execntors,  and 
Administrators,  &o.,  for  Interest. 

12a.  See  Guardian  and  Ward.  ft8^  to  66. 
exrcutor  and  administrator,  253  to  261. 
Trusts  and  Trustees,  79. 

Y.  Hisoellaneons  Decisions  on  Interest. 

1 3.  Interest  an  incident  to  the  contra^.  In 
terest  is  an  incident  to  the  contract,  and 
need  not  be  claimed  in  the  declaration  ;  Wash- 
ington V.  Planners'  Bank,  I  H.  230. 

14  Proof  of  foreign  interest.  In  the  ab- 
sence of  proof  of  the  rate  of  interest  of  an- 
other State,  the  finding  of  the  jury  as  to  that 
point,  will  be  presumed  correct ;  Henry  v.  HaU 
sey,  5  8.  &  M.  573. 

15.  Liability  of  the  State  for  interest. 
The  State  has  no  prerogative  to  claim  one 
law  upon  its  own  contracts  as  creditor,  and 
another  law  as  debtor.  She  is  entitled  to 
claim  interest,  and  is  bound  to  pay  it ;  Stvann 
V.  Turner.  I  C.  565.   See  State,  4. 

15a.  Trustee:  Holder  of  collateral  secti- 
rities.  The  holder  of  collateral  securities  is 
liable  for  interest,  on  the  amount  collected  by 
him  from  that  source,  and  applied  to  his  own 
use  ;  but  he  will  only  be  chargeable  with  the 
legal  rate,  though  the  securities  bore  a  higher 
rate  ;   Tarpley  v.  Wilson,  4  G.  467. 

16.  Act  of  1842:  Interest  on  loaned  money. 
The  Act  of  1842  (H.  C,  p.  643.  art.  6),  fixes 
the  rate  of  interest  on  loaned  money  at  8  per 
cent,  per  annum,  where  there  is  no  rate 
agreed  on ;  Effinger  v.  Richards,  6  G.  540. 

17.  Agreement  05  to  future  loans.  An 
agreement  fixing  the  rate  of  interest  on  future 
dealings  between  the  parties,  teroiinate  by 
the  passage  of  a  law  making  that  rate  usuri- 
ous ;  Norcum  v.  Lum,  4  G.  299. 

18.  Interest  on  specific  legacies,  A  specific 
legatee  of  stock,  or  of  monied  securities,  or 
of  slaves,  is  entitled  to  the  interest  or  hire 
from  the  testator's  death,  althoug^h  bj  the 
terms  of  the  will  the  principal  is  not  to  be 
paid  or  delivered  till  a  future  day  *  Dowd  v. 
White,  5  G.  510.  Where  the  bequest  is 
money,  the  legatee  will  not  be  entitled  to  in- 
terest till  the  lapse  of  twelve  months  from 
the  testator's  death,  and  then  at  4  per  cent., 


Digitized  by 


Google 


INTEREST  AND  USURY,  VI. 


427 


tvhich  is  the  Euj^lisb  rale,  and  which  is 
adopted  by  the  court;  Brownlee  v.  Steel's 
Executors,  W.  179,  The  rate  is  6  per  cent. ; 
Wheeler  v.  BrerUy  4  G.  126.  And  where  the 
legatee  is  not  a  child,  a  general  legacy  of 
money  is  payable  at  the  end  of  twelve  months 
from  the  testator's  death,  unless  otherwise 
provided  in  the  will,  and  interest  will  be  re- 
coverable from  that  time,  though  payment 
was  not  demanded.  The  rule  allowing  interest 
from  testator's  death,  where  the  legatee  is  a 
child,  does  not  extend  to  grand-children ; 
Wieder  v.  Brem,  4  G.  126. 

18o.  Interest  on  judgments.  See  Judo- 
MKNT,  130.  Appropriation  of  Paymems, 
11. 

VI.  Ustuy. 

1.  The  Agreement. 

19.  The  agreement  must  be  wilful,  and  with 
intent  to  violate  the  stafute.  To  constitute 
usury,  there  must  be  an  agreement  between 
the  lender  and  the  borrower,  to  which  both 

•  parties  assent,  by  which  the  borrower  know- 
ingly agrees  to  pay,  and  the  lender  know- 
ingly agrees  to  receive  or  take,  a  higher  rate 
of  interest  than  the  law  allows,  and  with  an 
intent  to  violate  the  statute.  An  inference 
of  an  intention  to  violate  the  stHtute,  may  be 
drawn  from  the  lender's  knowingly  taking 
illegal  interest ;  hut  this  inferei.ce  will  not  be 
indulged  if  a  different  conclusion  is  consistent 
with  the  facts  of  the  case.  And  if  the  excess 
be  very  small,  such  us  results  from  calcu- 
lating the  interest  at  three  hundred  and  sixty 
days  for  a  year,  and  this  calculation  is  not 
made  for  the  purpose  of  taking  excessive  in- 
terest, but  results  from  the  use  of  interest 
tables  (Rowlett's),  for  the  sake  of  conveni- 
ence only,  the  inference  of  illegality  cannot 
be  drawn ;  Planters'  Bank  v.  Snodgrass^  4 
H.  .573.  ^Sharkey,  0.  J.,  dissented.) 

20.  Agreement  to  j>ay  interest  from  date 
on  condition  of  default.  A  stipulation  in  a 
contract,  that  if  the  debt  be  not  punctually 
paid  at  maturity,  the  debtor  shall  pay  interest 
irom  date,  is  not  usurious,  and  interest  will 
be  given  accordingly  (Smith.  C.  J.,  dis- 
sented) ;  Rogers  v.  Sample,  4  G.  310. 

2.    Devices  to  Evade  TJtary  Laws,  and  Instanoes 
of  Contracts  held  Clood. 

A.     Addition  of  Attorney's  Fke. 

20a.  Charging  debtor  with  attorney's  fee 
not  usurious.  Where  the  creditor  had 
brought  suit  on  his  demand  and  a  compro- 
mise was  made,  by  which  the  suit  was  dis- 
missed, and  a  renewed  note  was  given  by  the 
debtor,  for  the  principal  and  interest  of  the 
debt,  and  the  plaintiff^s  attorney's  fee  for 
bringing  the  suit — the  fee  being  voluntarily 
included  in  the  note  by  the  debtor,  and  not 
exacted  as  a  condition  of  the  renewal  of  the 
loan — it  will  not  be  usurious ;  Planters'  Bk 
V.  Snodgrasst  4  H.  573.  And  so  where  a 
bank  had  brought  suit  against  one  of  its 
debtors,  and  required  as  a  condition  of  dis- 
missing the  suit  and  allowing  the  debtor  to 
renew  his  note,  that  he  must  pay  the  attor- 


ney of  bank  one  half  of  his  usual  commis- 
sions ;  it  was  held  not  to  be  an  exaction,  as  a 
condition  of  tbe  loan,  but  as  a  consideration 
of  a  bargain  to  withdraw  legal  proceedings, 
and  hence  not  usury ;  Simmons  v.  Miss. 
Union  Bk,  3  S.  &  M.  781. 

B.  Compensation    to    Creditor    who    is 

Plbdgee  or   Mortgagee. 

21.  Fair  compensation  is  not  usury.  It 
i^  well  settled,  that  where,  besides  the  con- 
tract of  loan,  there  is  also  a  contract  by  way 
of  pledge,  mortgage  or  collateral  security,  to 
secure  the  principal  and  interest  of  the  loan, 
that  a  fair  and  just  compensation  for  the 
labor,  trouble  and  expense,  to  be  incurred  by 
the  creditor  about  the  pledge  or  other  secu- 
rity, may  be  stipulated  for,  but  the  stipulution 
must  not  be  merely  a  cover  for  usury;  Com'l 
Bk  of  Manchester  v.  Nolan,  7  H.  508. 

21a.  Hazard  to  receive  less  than  the  princi- 
pai.  In  contracts  of  loan,  if  there  is  a  haz- 
ard that  the  creditor  may  receive  less  than 
his  principal,  an  agreement  that  he  may  re- 
ceive more  than  the  principal  and  legal  inter- 
est, will  not  constitute  usury.  But  the  haz- 
ard must  be  real,  and  not  a  mere  cover  for 
usury;  Tb. 

22.  Same:  Case  in  judgment.  Hence, 
where  a  bank  in  this  i^tate  loaned  money,  and 
received  as  security  therefor,  cotton  to  be 
shipped  to  Liverpool,  England,  and  stipulated 
10  receive  as  compensation  for  its  trouble  in 
making  the  shipment,  the  domestic  exchange 
berween  the  locality  of  the  bank  and  New 
York ;  it  was  held,  that  the  transaction  was  not 
usurious,  the  bank  taking  the  risk  as  to  whether 
the  exchange  would  be  a  loss  or  profit,  and 
it  not  appearing  that  the  stipulation  was  a 
mere  device  for  usury;  lb. 

23.  Devices  not  allowed.  The  law  will  not 
tolerate  any  device  to  defeat  its  provisions, 
where  the  consummation  of  usury  is  really 
intended;   lb, 

C.  Loan  of  Depreciated  Bank  Notes  and 

Stocks. 

24.  Loan  of  depreciated  notes  usurrous. 
If  a  bank  loan,  as  at  par,  the  notes  of  other 
banks  which  circulate  as  money  in  the  pay- 
ment of  debts,  but  are  in  fact  25  to  30  per 
cent,  below  specie  par,  so  that  the  interest 
received,  and  the  discount,  will  be  greater 
than  the  legal  interest,  the  contract  is  usuri- 
ous,  and  the  bank  can  only  recover  the  specie 
value  of  the  notes  lent  without  interest ;  and 
it  makes  no  difference  in  such  a  case,  what 
disposition  the  borrower  makes  of  the  notes 
lent  to  him,  or  at  what  price  he  used  them 
(citing  Grand  Gulf  Bk  v.  Archer,  8  S.  & 
M.  151);  Bondurant  v.'  Com' I  Bk  of  Nat- 
chez. 8  S.  &  M.  633 ;  S.  P.,  Cook  v.  Bk  of 
Lexinaton,  lb.  .543. 

Ana  the  principle  is  the  same,  when  bank 
stock  is  loaned  which  is  depreciated ;  and  in 
both  cases  it  makes  no  difference,  that  the 
lender  used  the  notes  or  stock  at  specie  par  ; 
Robb  V.  Halsey,  11  S.  &  M.  140;  Coulter  v. 
Robinson,  14  S,  &  M.  18 ;  Brown  v.  Neviit, 
5  C.  801.    Nor  does  it  make  any  difference 
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in  such  a  case,  that  the  Dotes  or  stock  lent 
afterwards  reached  par,  for  the  contract  is  to 
be  determined  by  the  circumstances  existing 
when  it  was  made.  And  the  rule  is  the  same 
when  a  part  of  the  credit  loaned  was  at  par, 
and  a  part  depreciated ;  the  contract  will  be 
usurious  as  to  the  whole  ;  Brown  v.  Neshit, 
supra 

25.  Same.  But  this  rule  does  not  apply 
where  a  bank  loans  its  own  depreciated  bank 
notes ;  for  by  its  charter  it  is  authorized  to 
loan  its  own  notes,  and  to  receive  legal  in- 
terest on  the  loan ;  and  its  failure  to  pay  spe- 
cie, whereby  its  notes  are  depreciated,  does 
not  take  away  the  charter  right.  And,  more- 
over, the  bank  is  by  law  bound  to  receive  its 
own  issues,  in  payment  of  all  debts  due  to  it, 
and  in  leyal  efifiect,  the  taking  of  the  borrow, 
er's  note  for  the  nominal  amount  of  its 
own  issues  loaned,  is  but  a  contract  on  the 
part  of  the  borrower,  to  return  the  same 
notes,  with  interest  in  the  like  currency. 
But  if  a  bank  loan  the  depreciated  notes  of 
other  banks,  the  reason  ceases,  as  she  is  not 
bound  to  receive  the  notes  lent  in  payment 
of  the  debt  (Handy.  J.,  dissented);  Mauri/ 
V.  Ingraham^  6  C.  171. 

D.  Usury  by  Salk  of   Property. 

26.  Sale  on  credit  jor  greater  excess  in 
price  than  legal  interest.  Whether  the  differ- 
ence, being  greater  than  the  rate  of  legal  in- 
terest, between  the  cash  price  of  property, 
and  the  sum  for  which  it  is  sold  on  a  credit, 
will  constitute  usury,  depends  on  the  inten- 
tion of  the  parties.  If  the  sale  be  made  on 
such  terms,  that  it  was  for  a  cash  price,  and 
to  be  considered  as  cash,  and  interest  be  cal- 
culated regularly  at  a  rate  exceeding  the 
amount  allowed  by  law,  and  the  sum  so  pro- 
duced be  added  to  the  cash  price,  and  inclu- 
ded in  the  note  for  the  purchase  money,  the 
tran5<action  wiU  be  usurious  ;  the  intent  of  the 
parties  being  clear  that  the  increased  price 
was  contracted  for  as  interest,  and  eo  nomine  ; 
Torrey  v.  Grant,  10  S.  &  M.  89. 

27.  Same.  A  sale  of  goods  at  a  price  be- 
yond their  value  on  a  credit,  when  the  object 
IS  to  cover  a  loan  of  money  at  a  usurious  rate, 
has  always  been  held  to  be  within  the  statute 
of  usury ;  Archer  v.  Putnam,  12  S.  &  M. 
286. 

E.  Sale  of  Credits,  as  Affected  by  Usury 
Laws. 

28.  When  sale  affected  by  usury.  It  is  well 
settled,  that  when  a  promissory  note  is  made 
without  reference  to  a  usurious  loan  or  the 
raising  of  money,  and  is  complete  and  valid 
in  the  hands  of  the  holder,  it  may  be  sold  by 
him  for  a  sum  less  than  its  nominal  value, 
and  at  a  rate  of  discount,  which  would  have 
made  it  usurious  if  it  had  entered  into  the 
original  transaction.  But  in  order  to  make 
such  transfer  valid,  it  must  be  a  bona  fide  sale 
unon  a  consideration  paid  or  secured,  and 
must  not  be  in  any  wise  a  secnritv  for  the 
usurious  loan  of  money  by  the  endorsee  or 
party  taking  the  paper,  and  it  must  not  be  in 
consideration  of  forbearance  and  giving  time 


of  payment  for  a  debt  due  the  party  acqnir- 
ing  it ;  fur  if  it  be  transferred  either  upon  a 
loan  at  unlawful  interest,  or  as  security  for  a 
pre-existing  debt  agreed  to  be  fcirborne  at  an 
illegal  rate  of  interest,  it  falls  within  the 
statute  against  usury ;  Ntwman  v.  WiUiams, 
1  0.  42. 

29.  Same:  Ca^e  in  judgment.  Hence, 
where  the  transferee  is  a  creditor  of  the  holder 
and  assignor,  and  agrees  to  give  indulgence 
on  the  debt  for  a  stipulated  time,  at  an  usnri- 
ous  rate,  and  thereupon,  the  debtor  endorses 
a  valid  and  legal  note  of  a  third  party  to  the 
creditor,  for  the  amount  of  the  debt  so  cal- 
culated at  an  usurious  rate,  the  transaction 
is  usurious ;  and  if  the  creditor  file  a  bill  to 
foreclose  a  mortgage  given  by  the  maker  of 
the  transferred  note  to  the  debtor  and  assignor, 
he  can  only  recover  so  much  of  the  note  and 
mortgage  as  the  principal  of  his  debt  amoun- 
ted to,  and  the  assignor  being  a  party  defend- 
ant to  the  bill,  will  be  entitled  to  the  remain- 
der, including  the  interest  which  has  accrued 
on  that  much  of  the  note  as  represents  the 
principal  of  the  creditor's  debt ;  lb. 

F.  Interest  Reserved  in  Advance. 

30.  Instance.  Where  a  note  is  given,  due  in 
twelve  months  for  $400  and  only  S360  \i 
loaned,  this  a  reservation  of  more  than  ten 
per  cent,  interest,  and  the  contract  is  usuri- 
ous ;  Hyde  v.  Finney,  4  C.  468. 

8.  TTsary  by  Banks. 
See  Banks,  87,  88. 

31.  Effect  of  usury  by  a  batik.  The  general 
usury  laws  of  the  Slate,  apply  to  banks  and 
other  corporations  as  well  as  to  natural  per- 
sons ;  and  if  there  be  nothing  in  the  charter 
of  the  bank  on  this  subject,  besides  a  mere 
prohibition  to  it,  to  take  interest  in  excess  of  a 
rate  named,  an  usurious  contract  by  it  will 
not  be  wholly  void,  but  as  provided  in  the 
general  law.  will  be  void  only  as  to  the  inter- 
est; Com'l  B'k  of  Manchester  v.  Nolan.  7  H. 
508.  The  contract  of  loan,  so  far  as  the  prin- 
cipal sum  is  concerned,  being  within  the 
powers  of  the  corporation,  is  good,  notwiih- 
standing  the  void  and  illegal  excess,  which 
may  be  separated  from  it.  It  is  not  like  a  con- 
tract made  by  a  corporation  foreign  to  its  exist- 
ence, as  a  contract  of  insurance  by  a  hank 
and  the  like;  for  in  such  cases  the  contract  is 
utterly  void  for  want  of  power.  Neither  is  the 
takintr  of  usury  malum  in  se,  but  only  malum 
prohibitum  ;  and  hence,  an  usurious  contract 
only  is  invalid  to  the  extent  prescribed  by  law  ; 
Com' I  B'k  of  Manchester  v.  Nolan,  supra ; 
Sharkey,  C.  J.,  m  Planters'  B'k  v.  Snodgrass^ 
4  H.  573,  in  a  dissenting  opinion,  hnld  the 
contrary  of  this,  citing  United  States  v. 
Owen,  2  Peters'  R. 

32.  Usury  by  bank  on  shorter  loan  than 
lawful :  Days  of  grace.  A  bank  charter  al- 
lowed it  to  take  interest  at  7  per  cent,  on 
notes  payable  within  4  months,  and  8  per 
cent,  on  notes  running  longer :  Heidi  that  a 
note  payable  on  its  face  4  months  after  date, 
could  draw  only  7  per  cent,  interest,  though^ 
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on  accoant  of  the  days  of'  grace,  it  was  not 
due  and  payab'e  for  4  montis  nnd  three  days  ; 
Fomiqutt  v.  West  Feliciana  R.  R.  Co,,  6  H. 
116. 

33.  Same:  Where  note  discounted  after 
its  date.  When  a  bank  charter  allowed  it  to 
charge  B  percent,  interest  only  where  the  note 
disconnted  had  12  months  or  more  to  run,  it 
was  held  that  though  the  note  on  its  face  was 
due  12  months  after  date,  yet  if  in  fact  it  were 
not  discounted  for  several  weeks  after  its  date, 
the  taking  of  8  percent,  interest  on  it  would 
be  usurious  ;  KUlingsworth  v.  Com'l  Bank 
of  Rodney,  9  8.4  M.  628. 

34.  Same:  Bank's  povjer  to  renew  note  at 
dd  rate  ofinteieat.  Even  if  a  bank  holds  an 
over-due  note  which  it  has  discounted,  bear- 
ing 8  per  cent,  interest,  yet  in  renewing  the 
note,  the  bank  can  only  take  the  rate  of  inter- 
est allowed  by  its  charter  for  loans  mode  for  the 
length  of  time  for  which  the  renewed  note  is 
to  run  ;  and  if  the  renewal  be  for  a  period  for 
which  the  bank  is  allowed  to  charge  interest 
at  7  per  cent  per  annum,  it  cannot  charge  8 
per  cent.,  because  the  old  note  bore  that  in- 
terest; lb.     See  ante,  11. 

3.5.  Restriction  as  to  interest  in  hank  char- 
ter does  not  apply  to  loans  in  a  foreign  Stale. 
A  bank  having  by  his  charter  general  powers 
to  make  loans,  may  make  loans  in  other 
States  ;  and  where  it  makes  such  loans,  the 
contract  is  governed  by  the  usury  laws  of  the 
loci  contractus,  A  restriction  \\\  a  bank 
charter  as  to  the  rate  of  interest  which  it  may 
charge,  operates  only  in  the  Slate  where  the 
bank  is  chartered,  and  does  not  operate  to 
irake  a  loan  made  in  another  Htate  usurious, 
if  the  loan  be  made  in  pursuance  of  the  laws 
of  that  State ;  Knox  v  Bunk  of  United  States, 
4  C.  6.1.5. 

36.  Effect  of  usury  on  forfeiture  of  charter. 
A  restriction  contained  in  the  charter  of  a 
bank,  as  to  the  rate  of  interest  or  discount 
which  it  may  take  on  loans,  is  a  regulation 
intended  for  the  benefit  of  the  public,  and  its 
deliberate  violation  by  the  bank  is  a  cause  of 
forfeiture  of  its  corporate  franchises  ;  State  v. 
Com'l  Bank  'f  Manchester,  4  G.  474. 

See  Banks,  87,fc8. 

4.  EfBMt  of  TTsary  on  Contraoti. 

37.  Does  not  avoid  the  whole  contract. 
Usury  does  not  make  the  contract  wholly 
void,  but  only  to  the  extent  of  the  interest. 
Hence,  a  partner  cannot  avoid  a  usurious  con- 
tract made  by  his  associate,  upon  the  ground 
that  the  whole  contract  is  void.  He  can 
only  avoid  it  to  the  extent  of  the  interest 
^citing  Grand  GuXf  Bank  v.  Archer,  8  S.  & 
M.  151,  digested  under  Banks,  87,  88);  Wal- 
lace V.  Fourhe,  J>  C.  266. 

38.  Effect  of  custom  on  usury.  Where 
more  than  legal  interest  has  been  reserved, 
notwithstanding  any  custom  of  a  particular 
place  fixing  a  higher  rate,  it  is  firmly  settled 
that  no  more  than  the  principal  can  be 
recovered  (citing  Bondurant  v.  Com'l  B'k 
of  Nalch,'^,  8  S.  &  M.  533;  Archer  v.  Pat- 
nam,  12  S.  &  M.  286 ;  Coulter  v.  Robertson, 
14  y.  A  M.  18) ;  Wallace  v.  Fouche,  supra^ 


By  statute  of  1857,  only  the  excessive  ititerest 
is  forfeited. 

39.  Same,  In  ascertaining  the  balance  due 
on  a  debt  npon  which  usurious  interest  has 
been  exacted,  the  proper  mode  is  to  charge 
the  debtor  with  the  principal  of  the  debt,  and 
credit  him  with  all  the  payments,  including 
the  amounts  paid  on  it  as  usury ;  McAllister 
V.  Jermanf  3  G.  142. 

40.  It  affects  renewed  note.  If  an  original 
note  be  affected  by  usurv,  every  renewal  of 
it  will  likewise  be  affected  ;  nor  will  the  usury 
be  cured  when  a  greater  sum  than  the  usuri- 
ous interest  has  been  paid  on  the  note;  Torry 
V.  Grant,  10  S.  &  M.  89.  And  the  rule  is  the 
same  if  a  third  party,  by  agreement  of  debtor 
and  creditor,  substitute  his  note  in  place  of  the 
note  affected  by  usury ;  and  it  makes  no  differ- 
( nee  in  such  a  case  that  the  substituted  note, 
as  between  the  maker  and  the  original  debtor, 
was  based  on  a  good  and  valuable  considera- 
tion ;  CouHer  v.  Robertson.  14  8.  &  M.  18. 

See  Contract,  23.    Post,  52. 

Vn.  Oonfliot  of  Laws  on  Usury  and  Interest. 

41.  Lex  loci  solutionis  governs.  A  note 
made  in  this  State  and  payable  in  Louisiana, 
and  stipulating  for  a  rate  of  interest  allowed 
by  tlie  Taw  of  Louisiana,  is  not  usurious, 
though  the  rate  exceed  that  allowed  by  the 
laws  of  this  State;  and  in  the  absence  of 
proof  as  to  the  law  of  Louisiana,  the  rate 
stipulated  will  not  be  presumed  usurious  by 
that  law ;  Martin,  Aiken  5'  Co.  v.  Martin, 
Pltasants  Sf  Co..  I  8.  &  M.  176;  S.P.,  Robh 
V.  Halsey,  11  S.  &M.  140. 

42.  interest  by  lex  loci  contrac'us.  If  a 
merchant,  residing  in  this  State  and  doing 
busiuess  here,  advance  for  a  customer  ihe 
amount  of  a  bill  drawn  by  the  latter  and  pay- 
able in  New  Orleans,  La.,  he  will  be  entitled 
to  interest  according  to  the  course  of  trade 
and  the  agreement  between  them  in  relation 
to  their  dealings  with  each  other,  though  it 
exceed  the  legal  rate  of  interest  in  Louisiana; 
Carson  v.  Alexander,  5  G.  .528. 

43.  Lex  loci  governs  where  contract  violates 
lex  solutionis  Where  a  contract  made  in  one 
country  to  be  performed  in  another,  stipulates 
for  the  payment  of  a  rate  of  interest  allowable 
by  the  lex  loci  contractus,  but  prohibited  by  the 
lex  loci  solutionis,  it  will  be  governed  by  the 
former  law.  For,  as  it  was  competent  for  the 
parties  to  contract  with  reference  to  the  law 
of  either  place,  it  will  be  presumed  that  they 
contracted  with  reference  to  the  law  of  tliat 
place,  which  the  contract  did  not  violate.  A 
presumption  will  never  be  indulged  that  a 
contract  is  in  violation  of  law,  when  it  is 
capable  of  any  other  reasonable  construc- 
tion ;  Brown  v.  Freeland,  5  G.  181. 

Vin.   Eemedy  of  Debtor  against  Ugury. 

44.  Relief  in  equity  ;  Injunction  against 
sale  of  property  under  a  deed  in  trust.  The 
rule  in  equity,  under  statutes  against  usury  de- 
claringthe  whole  contract  void,  which  required 
as  a  condition  of  relief  against  usury,  that  the 
complainant  should  pay  what  was  really  due, 
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is  applicable  to  cases  in  which  a  remedy  at 
law  might  have  been  had,  or  in  which  a  dis- 
covery was  asked  in  aid  of  a  defence  at  law, 
and  where  it  is  said  the  court  is  not  bonnd 
to  interfere,  but  having  a  discretion  on  the 
snbject  can  prescribe  the  terms  on  which  re- 
lief will  be  granted.  That  rule  has  no  appli- 
cation to  a  case  where  the  debtor  seeks  relief 
against  a  threatened  sale  by  a  trustee,  under 
a  deed  in  trust  to  secure  a  debt  affected  by 
usury ;  for  there  the  debtor  has  no  remedy  to 
restrain  the  sale,  except  in  equity,  and  is  com- 
pelled to  resort  to  cnancery  in  the  first  in- 
stance. Moreover,  under  our  statute  there 
is  no  forfeiture  of  the  principal,  and  even  at 
law  the  lender  can  recover  tne  money  he  ac- 
tually loaned ;  Parchvian  v.  McKtnney,  12 
S.  &  iM.  631 ;  Norcum  v.  Lam,  4  G.  299. 

45.  S'ime.  The  statute  (H.  &  H.  374),  pro- 
vides, that  if  any  contract  founded  on  any 
other  consideration  than  the  bona  fide  loan 
of  money,  shall  fraudulently  and  deceitfully 
express  therein,  that  the  same  is  entered  into 
for  loaned  monev,  and  specify  a  greater  in- 
terest than  is  allowed  by  law,  and  if  such 
fraud  or  deception  shall  be  discovered  in  any 
suit  or  action,  either  at  law  or  equity,  no  in- 
terest shall  be  allowed,'*  &c.,  prevents  the  ap- 
plication of  the  rule  in  equity  which  requires 
a  debtor  to  pay  the  principal  and  legal  inter- 
est, when  he  seeks  relief  against  an  usurious 
contract,  to  a  case  where  the  debtor  is  com- 
pelled to  resort  to  equity  for  relief  in  the  first 
mstance ;  Parchman  v.  McKennei/.  supra. 

40.  Extent  of  relief  granted:  Contracts , 
execiUed  arid  execiUorr/.  It  is  a  rule  both  at 
law  and  in  equity,  applicable  to  usurious 
loans,  that  where  the  debtor  sues  to  recover 
back  usury  paid  by  him.  he  can  only  recover 
the  excess  over  the  lawful  interest,  but  this 
rule  applies  only,  to  a  transaction  completely 
executed,  and  does  not  extend  to  a  case 
where  the  whole  money  being  not  paid,  the 
debtor  seeks  to  be  relieved  from  liability  on 
an  alleged  balance  of  the  debt;  and  in  such 
a  case  the  debtor  can  have  his  payments  ap- 
plied to  the  extinguishment  of  the  principal, 
though  they  have  been  applied  by  the  creditor 
to  the  interest.  If,  in  any  case,  the  creditor 
would  have  the  right  to  prevent  the  applica- 
tion of  the  previous  payments  to  the  princi- 
pal, it  coula  only  be  done  where  it  appears 
that  they  were  expressly  made  as  payments 
of  interest,  and  where  in  the  dealiiigs  be- 
tween the  parties  the  interest  and  principal 
are  clearly  distinguishable ;  lb, 

47.  Where  a  court  of  equity  will  interfere. 
A  court  of  equity  has  jurisdiction  to  grant 
relief  against  an  usurious  contract,  only  when 
there  are  circumstances  connected  with  the 
transaction,  aside  from  the  usurious  agree- 
ment, which  call  for  the  interposition  of  the 
court,  on  account  of  the  inadequacy  of  the 
powers  of  a  court  of  law  to  grant  full  and 
complete  relief  (citing  Bond  v.  Jones,  8  S. 
&  M.  368  ;  Smith  v.  Walker,  lb.  131);  Kelly 
V.  Weaver,  8  G.  631. 

48.  Same:  Case  in  judgment.  The  de- 
fendant loaned  the  complainant  a  sum  of 
money,  and  received  a  conveyance  of  land 


and  slaves,  by  which  the  borrower  was  at 
liberty  to  redeem  the  slaves  after  twelve 
months,  by  paying  one-half  the  principal,  and 
the  lender  was  to  take  the  land  for  the  other 
half.  After  a  year  had  elapsed,  the  land  was 
conveyed  to  the  lender  absolutely,  in  pay- 
ment of  one-half  the  principal,  and  one  of  the 
slaves  for  the  other  half,  and  at  the  same 
time,  or  soon  afterwards,  it  was  agreed  that 
the  borrower  might  re-purchsLse  this  slave,  at 
any  time  within  three  years,  at  the  same  price 
for  which  he  had  been  sold  to  the  lender. 
Before  the  expiration  of  that  period,  the  bor- 
rower re-purcnased  the  slave,  and  the  trans- 
action was  finally  settled.  After  this,  the 
borrower  filed  his  bill  in  equity,  charging 
that  the  transaction  was  usurious ;  that  the 
rent  of  the  land  and  hire  of  the  slave  greatly 
exceeded  in  value  the  legal  interest  on  the 
sum  loaned,  and  that  the  land  was  worth 
double  the  price  which  the  lender  agreed  to 
pay  for  it,  and  seeking  an  account  and  a 
recovery  back  of  the  illegal  interest.  Held, 
there  was  nothing  in  the  transaction  which 
could  give  a  court  of  equity  jurisdiction,  and 
that  the  bill  must  be  dismissed  ;  lb. 

48a.  Same.  Usury  isa  defence  which  can  be 
made  at  law,  when  the  debtor  is  sued,  and  if 
he  neglects  to  make  it  there,  he  cannot  come 
into  a  court  of  equity,  after  judgment.  If  any 
discovery  is  needed  to  make  his  defence  nt 
law,  he  can  resort  to  chancery  before  judg- 
ment, and  the  necessitv  for  such  discovery  is, 
therefore,  no  excuse  for  not  having  defence 
at  law ;  Smith  v.  Walker,  8  S.  &  xM.  131 ;  S. 
P..  Robb  V.  Hahey,  11  S.  &  M.  140. 

49.  Same.  Usury  may  be  recovered  back 
at  law,  and  also  in  equity,  when  there  are 
special  circumstances  to  give  a  court  of  chan- 
cery jurisdiction.  Hence,  if,  after  judgment 
at  law,  against  which  the  defence  of  usury 
was  successfully  made,  and  the  usury  deducted 
from  the  note,  the  defendant  voluntarily, 
in  consideration  of  indulgence  granted  on  the 
judgment,  pay  the  deducted  usury,  he  will  be 
entitled,  in  equity,  to  have  the  sum  so  paid 
credited  on  the  judgment,  as  a  payment  on  it; 
Bond  V.  Jones,  8  8.  &  M.  36H. 

50.  Defence  can  be  made  at  law.  The  de- 
fence of  usury  can  be  made  at  law.  and  when 
the  plea  sets  up  usury  alone,  that  is  an  ad- 
mission of  the  justice  of  the  principal,  and  a 
judgment  by  default  may  be  taken  for  that, 
and  a  trial  had  on  the  issue  as  to  the  usury ; 
McLaurin  v.  Parker,  2  0.  509. 

IX.    Misoellaneoas. 

51.  Promise  for  indtdgence.  A  promise  to 
pay  more  than  the  legal  rate  of  interest,  in 
consideration  of  forbearance,  is  usurious  ;  Mo 
Allister  v.  Jerman,  3  G.  142. 

62.  Riglxts  of  substituted  debtor.  The  pur- 
chaser of  a  tract  of  land  upon  which  there  is 
an  encumbrance,  to  secure  a  debt  due  by  his 
vendor,  is  not  bound  by  his  agreement  to  pay 
the  balance  due  on  the  encumbrance,  to  pay 
more  than  is  legally  due,  and  hence,  he  can 
make  the  same  defence  as  to  usury  that  tbe 
vendee  could  have  made  ;  lb.    See  an^e,  40. 

53.  Bank  stock  not  allowable  to  be  laaneH 
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as  money.  Bank  stock  is  not  money,  and  un- 
der the  law  as  it  existed  prior  to  1842,  and 
which  allowed  the  reservation  of  ten  per  cent, 
interest  on  bona  fide  contracts  for  the  loan 
of  money,  and  eight  per  cent,  on  all  other 
contracts;  the  taking  of  more  than  eight  per 
cent,  interest  on  a  loan  of  bank  stock,  is  usu- 
rioas;  Archer  v.  Putnam,  12  8.  <fe  M.  286. 
And,  under  this  law.  if  the  note  for  the  sale 
of  property  express  it  to  be  for  loaned  money, 
ana  ten  per  cent,  be  reserved,  it  will,  never- 
theless, be  usurious ;  Parchmnn  v.  McKinney, 
12  S.  &  M.  631. 

54.  Parol  proof  admissible  to  show  a  note 
wan  given  for  loan  money.  If  usury  be  set  up 
against  a  note  bearing  on  its  face  ten  per 
cent,  interest,  when  such  rate  is  allowed  only 
for  loaned  money,  the  holder  may  show  by 
parol,  that  the  note  was  given  for  loaned 
money ;  Luckett  v.  Henderson,  12  S.  &  M. 
334. 

55.  When  defence  oftisury  not  waived  by 
promise  to  pay  assignee.  Usurious  interest  is 
an  illegal  consideration  for  a  contract,  and  if 
an  endorsee  take  a  note  with  notice  that  it  is 
affected  by  usury,  he  cannot  recover,  though 
the  maker  assured  him  before  he  took  the 
note  that  he  had  no  defence  against  it ;  Torrey 
V.  Grant,  10  S.  &  M.  89. 

^tttertml  ^m^avtment^. 

See  Constitutional  Law,  121,  124,  20,  31. 

^niemntianHl  '^hw. 

1.  Rights  acquired  under  former  sovereign 
of  country.  During  the  existence  of  toe 
tSpanish  Government  in  the  Mississippi  Terri- 
torv.  the  laws  of  Spain  controlled  the  descent 
anJ  distribution  of  property,  and  rights 
vested  under  that  law  will  be  now  respected ; 
Chew  V.  Calvert,  VV.  54. 

2.  Ancient  laws  remain  in  force  until 
changed  by  coTiqiieror.  The  ancient  laws  of 
a  conquered  or  ceded  territory  remain  in  force 
till  actually  abrogated  by  the  new  govern- 
ment; lb. 

3.  Foreign  state  may  sue  in  our  courts. 
Any  of  the  States  of  the  American  Union 
have  a  right  to  maintain  suits  in  their  own 
names  as  plaintiffs  in  the  courts  of  this  State ; 
Hines  v.  The  State  of  North  Carolina,  10  S. 
&  M.  529. 

4.  Law  of  nations,  between  States  of  the 
Union.  The  principles  of  private  interna- 
tional law  and  the  comity  of  nations,  apply 
with  greater  force,  as  between  the  citizens 
of  the  several  States  of  the  Union,  than  be- 
tween citizens  of  foreign  nations ;  Shaw  v. 
Brawn,  6  G.  246. 

5.  Rights  of  free  negroes  under  this  lata 
Though  free  negroes  dre  not  citizens,  yet 
they  are  subjects  and  inhabitants  of  the  State 
in  which  they  reside,  and  derive  their  rights 
of  person  and  property  from  its  laws,  and 
these  rights  should  be  respected  in  every 
other  State,  unless  the  exercise  thereof  be 
positiTely  prohibited  or  incompatible  with 
the  laws  and  policy  of  the  State  in  which  they 
are  clmimed ;  lb. 


6.  Origin  of  law  of  nations.  "  The  law  of 
nations  is  a  system  of  rules  whi«h  reason, 
morality,  and  custom  have  established  among 
civilzed  nations,  as  their  public  law  ;  Heim 
V.  BridavU.  8  G.  209. 

7.  Obligation  of  the  law  of  nations.  There 
is  no  universal  and  immutable  law  of  nations 
binding  upon  the  whole  human  race,  civilized 
and  barbarous.  Its  obligation  depends  on 
the  persuasion  that  other  nations  will  recipro- 
cally observe  the  same  rules  on  their  part,  in 
their  intercourse  with  us,  as  we  observe  to- 
wards them ;  and  hence,  where  there  is  an  inca- 
pacity, from  want  of  enlightenment  and  civili^ 
zation  on  the  part  of  a  particular  nation,  to 
observe  the  rules  of  the  law  of  nations,  it  im- 
poses on  us  no  obligation  to  observe  it  with 
respect  to  that  nation  ;  Ih, 

8-  Same.  The  law  of  nations,  like  the  mu- 
nicipal law  of  a  particular  nation,  has  no 
extra  territorial  force ;  and  as  the  former  is 
limited  in  its  operation  to  the  territory  of  the 
nation  in  which  it  is  established,  so  the  latter, 
having  its  origin  in  the  necessities  growing 
out  o?  the  commercial,  diplomatic  and  social 
intercourse  of  civilized  nations,  and  being 
founded  on  their  voluntary  assent,  either  ex- 
pressed or  implied,  cannot  be  extended  to 
those  nations  who  have  not  thus  assented  to 
it,  and  are,  from  their  nature  and  constitutioUf 
incapable  of  civilized  intercourse ;  lb. 

9.  Rights  of  aliens.  It  is  only  by  virtue  of 
the  municipal  law  of  each  State,  or  the  law 
of  nations,  which  is  regarded  as  a  part  of  the 
municipal  law  of  each,  that  aliens  have  any 
rights  beyond  the  jurisdiction  of  their  native 
domicile;  lb. 

10.  Government  de  facto  defined.  A  gov- 
ernment de facto,  as  defined  in  international 
law,  is  a  government  completely,  though  only 
temporarily,  established  in  the  place  of  the 
government  demure,  occupying  its  capital ard 
exercising  its  power,  and  which  is  ultimately 
overthown,  and  the  authority  of  the  riirhlful 
government  re-established;  Thomas  v.Taylor^ 
42  M.  6.il. 

11.  Government  de  facto  in  its  general 
sense.  A  government  de  facto  in  its  general 
sense,  and  not  in  its  technical  meaning,  is  any 
organized  government  established  for  the 
time  being  over  a  considerable  territory,  in 
exclusion  of  the  regular  government.  The 
acts  and  obligations  of  such  a  government, 
in  hostility  to  the  government  de  jure,  are 
unlawful  and  of  no  binding  force;  but  trans- 
actions between  individuals,  if  legal  and 
binding  under  ordinary  circumstances,  cannot 
be  pronounced  of  no  obligation,  because  done 
in  conformity  to  the  laws  of  such  de  facto 
government;  Jb. 

12.  Confederate  States  and  State  of  Missis- 
sippi not  de  facto  governments.  The  Confeder- 
ate States  government,  and  the  State  govern- 
ments organized  under  it,  in  relation  to  the 
United  States  and  its  loyal  citizens,  were  not 
governments  de  Jure  or  de  facto,  as  these 
terms  are  used  in  the  law  of  nations ;  Casstll 
V.  Backrack,  42  M.  56;  S.  P.,  Taylor  v. 
Thomas.  42  M.  651.  But  in  reference  to  all 
matters  of  internal,  private  and  domestic  iu- 
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port,  not  affected  by  the  laws  and  Constitn- 
tion  of  the  United  States,  and  which  have 
been  completed  and  consummati^d,  the  Con- 
federate States  grovernment  and  the  State 
? governments  under  it  were  governments  in 
iict  for  the  time  being,  for  the  purpose  of 
protecting  the  rights  of  persons  and  property, 
and  for  affording  immunity  to  their  citizens 
from  liability  and  punishment  for  obeying 
their  laws ;  and  hence,  a  sale  of  personal  prop- 
erty for  taxes  levied  by  the  Confederate  Slates, 
made  under  their  authority,  and  fully  con- 
summated whilst  they  had  possession  of  the 
country,  is  good  and  valid,  and  passes  title 
to  the  purchaser ;  Cabell  v.  Backrark.  s^ipra. 

13.  Status  of  Sfafe  government  in  Missis- 
sippi durinrj  the  civil  toar.  The  State  of  Mis- 
sissippi as  one  tjf  ihe  United  States,  and  the 
State  as  one  of  the  Confederate  States,  is 
not  identical ;  and  the  acts  and  obligations  of 
the  latter  government  are  not  binding  upon 
the  government  erected  in  the  State  after  the 
war.  under  the  authority  of  the  United  States ; 
Thomas  v.  Tavlor,  42  M.  651. 

14.  Same.  'Ihe  provision  of  the  Constitu- 
tion of  the  United  States,  which  requires 
judges,  members  of  the  State  Legislature,  Ac, 
to  take  an  oath  to  support  the  Constitution 
of  the  United  States,  is  not  merely  directory, 
but  absolutely  necessary,  and  to  this  extent, 
Hill  V.  Boyland.  40  M.  618.  is  overruled. 
And  the  govQrnment  organized  in  this  State 
after  secession,  abolished  the  old  lawful  gov- 
ernmeni:,and  upon  Ihe  overthrow  of  the  insur- 
rectionary government,  there  exinied  no  gov- 
ernment in  this  State  until  one  was  con- 
structed under  the  authority  ol  the  United 
States.  And  the  laws  and  obligations  of  the 
government  enacted  and  incurred  dur.ng  the 
war,  ceased,  upon  the  destruction  of  the  gov- 
ernment that  enacted  and  incurred  them,  and 
were  of  no  binding  force  upon  the  government 
which  succeeded,  until  adopted  by  such  gov- 
ernment; Ih. 

15.  Same.  The  present  State  government 
is  not  bound  to  receive  iu  payment  of  taxes, 
or  to  discharge  the  '* treasury  notes,"  or 
*•  cotton  money"  issued  by  the  State  during 
the  war.  These  issues  were  niade  to  aid  the 
rebellion,  and  are  null  and  void  as  obligations 
on  the  State;  Jb. 

16.  Intercourse  between  belligerents.  During 
the  existence  of  war  between  independent 
nations,  all  communication,  correspondence 
and  intercourse  between  the  citizens  of  the 
belligerents,  except  such  as  may  be  warlike 
in  its  character,  or  licensed  by  the  sovereign 
powers,  must  absolutely  terminate.  All  con- 
tracts between  citizens  of  one  of  the  belliger- 
ent powers  with  citizens  of  the  other,  are 
illegal  and  void.  And  this  principle  is  appli- 
cable to  intercourse  and  commerce  between 
citizens  of  the  Confederate  Slates  and  citizens 
of  the  United  States  during  the  late  war ; 
Atims  V.  Armstrong,  42  M.  429;  ShotweU  v. 
Ellis,  lb.  439. 

17.  Same:  Case  in  judgment.  In  August, 
1862,  and  while  the  city  of  New  Orleans  was 
ic  possession  of  the  Federal  troops,  A.,  a 
citizen  of  that  city,  through  0.,  his  agent, 


loaned  Confederate  States  money  at  the  city 
of  Jackson,  Mississippi  ^then  in  possession 
of  the  Confederates),  to  M.,  a  citizen  of  this 
State,  and  took  a  mortgage  on  real  estate  as 
security  lor  its  re-payment :  Held,  that  the 
contract  was  illegal,  being  between  belliger- 
ents ;  Miins  v.  Armstrong,  supra. 

18.  On  the  subject  of  the  status  of  the 
Confederate  States,  see  Cokfkdkratk  Statib. 
See  also,  Bills  of  Exchange,  &c.,  67c,  et  seq. 

Satksotf,  gUg  of. 

1.  Claimants  of  lots.  The  claimants  of 
lots,  in  the  city  of  Jackson,  under  the  act  of 
the  Legislature  granting  preferences  in  certain 
cases,  must  show  that  the  lots  claimed  were 
designated  by  the  commissioners  appointed 
for  that  purpose ;  Bingaham  v.  Phillips,  1  H. 
285. 

2.  Title  of  streets  in.  The  title  to  the 
streets  in  the  city  of  Jackson  is  vested  by  the 
Act  of  1 833,  in  the  corporation  of  the  city, 
and  the  Legislature  has  no  power  without  the 
consent  of  the  city,  or  without  providing  for 
due  compensation,  to  authorize  a  railroad 
company  to  lay  its  track  on  them;  Donna- 
hue's  Case,  8  S.  &  M.  640. 

3.  Transfer  by  governor  of  the  Stale  of 
notes  held  fur  sale  of  lots  in  Jackson.  The 
Act  of  1838,  which  authorizes  the  governor 
of  the  State,  on  certain  conditions,  to  pro- 
cure the  discount  of  notes  given  for  the  par- 
chase  of  lo's  in  the  city  of  Jackson,  ana  to 
transfer  the  same  to  the  bank  discounting 
them,  together  with  the  liens  and  mortgages 
taken  on  them,  conferred  no  authority  on  the 
government  to  bind  the  Slate  as  endoi^er, 
by  his  transfer  of  the  notes ;  State  v.  Maues, 
1  C.  516. 

4.  Cancellation  by  auditor  of  sale  of  lots 
in  Jackson.  The  Act  of  lb41  (Session  Laws, 
p.  28.^).  only  authorized  the  anditor  to  cancel 
the  sale  made  by  the  State  of  a  lot  in  the 
city  of  Jackson,  when  none  of  the  purchase 
money  was  paid  ;  and  when  he  should  believe 
the  purchaser  and  his  sureties  were  insolvent. 
The  act  did  not  authorize  him  to  cancel  a 
sale  where  the  note  for  the  purchase  money 
was  not  at  the  time  the  property  of  the  State ; 
and  if  he  undertake  to  make  such  cancella- 
tion, where  the  note  belongs  to  another  party, 
his  act  is  void,  and  does  not  give  the  holder 
of  the  note  any  claim  against  the  State,  nor 
the  State  any  title  to  the  lot  so  received 
back;  lb. 

I .  Applies  to  pleading,  not  to  proof.  The 
statute  of  jeofails  will  cure  defects  in  plead- 
ing, where  no  demurrer  has  been  filed ;  oat  it 
does  not  dispense  with  proper  and  necesaarj 
evidence  to  sustain  the  action.  A  material 
averment  omitted  in  the  declaration  will  not 
vitiate  the  verdict,  bat  its  omission  from  tli« 
declaration  does  not  dispense  with  the  proof 
of  it  Hence,  if  a  declaration  against  an  eo* 
dorser  of  a  bill  or  note,  omit  to  aver  demand 
and  notice,  or  give  an  insufficient  exeiute  for 
a  failure  to  make  demand  and  give  notice. 
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«<ill  there  must  be  legal  proof  of  the  en- 
dorser's liability,  or  the  veraict  charpng  him 
will  be  set  aside;  Reaves  v,  Dennis*  6  S.  & 
M  89;  S.  P..  aark  v.  Bead.  12  8.  &  M.  554. 
2.  Applies  to  pleading  alone :  Extent  of  its 
application.  Tne  statute  of  jeofails  applies 
to  points  of  pleading,  and  is  intended  to 
remedy  defects  and  omissions  in  points  of 
pleading,  and  none  other.  The  defective 
statement  of  a  cause  of  action  is  embraced  in 
it;  but  if  there  be  no  cause  of  action  at  all 
stated  in  the  declaration,  the  statute  does  not 
apply;  Weils  Y.Woodlty,  5  H.  484.  It  ap- 
plies .to  a  defective  statement  of  a  claim  or 
title,  but  not  to  a  statement  of  a  defective 
claim  or  title;  Ddahnff  v.  Reed,  W.  74. 
A/I  defects  in  the  pleading,  whether  of  form 
or  substance,  whicn  could  have  been  taken 
advantage  of  by  demurrer,  is  (;ured  by  judg-- 
Dipnt  hv  defnoli  or  verdict ;  Ragsdale  v.  Cald- 
«t//.  2'H.  9.30;  Delalmff  \,  Reed.  W.  74; 
Pvindexter  v.  Turner,  VV.  349 :  Hudson  v.  Poin- 
dexter,  42  M.  304;  Winn  v.  Levy,  2  11.  902. 
Thestatute,  after  verdict,  cures  any  misconcep- 
t/oD  or  mistake  as  to  the  form  of  action  ;  Cart- 
irn'fjki  V.  Carpenter,  7  H.  328;  Kellogg  v. 
Bi'dlong,  7  H.  340;  Breck  v.  Smith,  44  M. 
690;  Bone  v.  McGinly  7  H.  672.  After 
verdict  and  judgment,  no  defect  in  the  plead- 
ings, which  could  have  been  taken  advantage 
of  by  demurrer,  will  be  noticed;  Whitaker  v. 
Comfort,  W.  421  But  the  statute  does  not 
core  a  total  omission  to  plead ;  Hoyue  v. 
UewellenAt  M.  302. 

3.  Same.  The  statute  will  not  cure  the 
defect,  where  the  declaration  and  writ  show 
on  their  face  the  plaintiff  had  no  cause  of 
action  at  the  time  the  suit  was  commenced. 
Hence,  a  judgment  by  default  in  a  suit 
commenced  on  a  note,  before  the  expiration 
of  the  days  of  grace,  wi  1  be  erroneous; 
Winsfon  v,'  Miller,  12  8.  &  M.  550.  And 
though  the  statute  is  vf-ry  broad,  it  does  not 
extend  to  a  case  where  the  declaration  shows 
that  the  right  of  action  is  not  in  the  plain- 
tiff; Haynes  v.  Ezdl,  3  C.  242.  If  the  decla- 
ration  i<hows  substantially  a  good  cause  of 
action,  but  plaintiff's  title  only  is  defectively 
stated,  it  is  good  after  verdict ;  Cole  v.  liar- 
man,  S  H.  &  .M.  562. 

4.  Judgment  hy  default,  has  same  effect 
as  a  verdict.  A  judgment  by  default,  cures 
all  the  defects  in  the  declaration  that  a  ver- 
dict would  cure;  Winn  v.  Levy.  2  H.  902  : 
Irwin  V,  Williams,  VV.  314;  Raqsdale  v. 
Caldwell,  2  H.  930;  Grigsby  v.  Ford,  3  H. 
Ih4;  Carmichael  v.  Governor,  3  \\,  286; 
Shrork  V.  Bmvden,  4  H.  426  ;  Clark  v.  Greg- 
ory, 5  H.  363  ;  We  Is  v.  Woorley,  5  H.  4b4  ; 
Bnrjield  v.  Impson,  1  S.  ^  .M.  326. 

5.  DefeHs  in  Iht  declaration  cured  hy  the 
eiatu'e  :  Instancf^.  I'he  statute  of  jeofails, 
after  verdict,  or  judgment  by  default,  will 
care  the  following  defects  in  the  declaration  : 
asi^llmpsit  on  a  sealed  instrument;  Dixon  v. 
Richards,  2  H.  771;  and  so  if  assumpsit  be 
brought  against  one  lor  falsely  reprt-senting 
that  another  was  liable  for  work  which  he 
indnced  the  plaintiff  to  do,  it  wiil  be  good 
after  verdict;   Cartwright  v.  Carpenter ^  7  H. 
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328;  and  so  if  assumpsit  be  brought  agninst 
an  attorney,  for  collecting  depreciated  bank 
notes,  it  will  be  good  after  verdict ;  Kellogg 
V.  Budlong,  7  H.  340;  also,  the  failure  to 
aver  notice  to  an  endorser  ;  Winn  v.  Levy.  2 
H.  902;  Reaves  v.  Dennis,  6  8.  &  M.  H9 ; 
Wilkinson  v.  Co^k,  44  M,  367.  That  the  bill 
appears  to  have  been  protested  at  a  different 
place  from  where  it  was  made  payable ; 
Grigsby  \.  Ford,  3  H.  184.  That  in  a  decla- 
ration  by  an  assignee  of  a  bill  single,  it  is 
not  averred  that  the  obligor  did  not  pay  the 
debt  to  the  obligee  ;  Clark  v.  Gregory,  5  II. 
563.  That  the  declaration  on  a  note  due  29th 
January,  1839,  avers  that  the  note  was  pre- 
sented for  payment  on  the  day  it  fell  due, 
according  to  its  tenor  and  effect,  to  wit.  vn 
the  28th  February,  1839;   Wells  v.   Woodley, 

5  H.  485.  That  the  declaration  fails  to  aver 
a  promise  by  defendant  to  pay  the  note  sued 
on  ;  Clark  v.  Read,  12  S.  &  M.  554.  That 
the  declaration  misdescribes  the  note  sued 
on  ;  Bnrfield  v.  Impson,  1  8.  &  M.  326.  That 
it  contains  a  clerical  error  in  stating  that  the 
note  sued  on  fell  due  before  its  date ;  Shrock 
V.  Bowden,  4  H.  426.  And  so  if  an  attach- 
ment  be  taken  out  partly  for  unliquidated 
damages,  and  the  declaration  be  in  trover,  the 
verdict  will  cure  the  defect ;  Redus  v.  Wof- 

ford,  4  8.  &  M.  579.  And  so  in  detinue,  if 
the  declaration  fail  to  state  the  separate 
value  of  several  chattels  sued  for,  it  will  be 
good  after  verdict;  Jordan  v.  Thomas,  2  O. 
557.  And  the  failure  to  state  in  the  dee'.a- 
tion  the  amount  claimed,  or  the  date  of  the 
promise,  is  cured  by  verdict;  Delahuff^  v. 
Reed.  W.  74, 

6.  Variation  between  declaration  and  writ. 
A  variance  between  the  declaration  and  the 
endorsement  on  the  writ  in  describing  the 
contract  sued  on,  is  cured  by  the  statute.  8o 
is  a  defect  in  the  endorsement  on  the  writ,  in 
omitting  to  state  the  sum  actually  demanded; 
and  so  a  clerical  error  in  the  declaration  in 
stating  the  note  to  be  due  before  its  date  ; 
Shrork  y.  B^nnhn.  4  H.  426. 

7.  Pleasand  replications.  Thestatute  cures 
the  objection,  that  the  plea  did  not  present 
an  issue  to  the  declaration  ;  Barnes  v.  Rf^y- 
voids.  4  H.  114.  And  so  if  a  plea  be  a  nul- 
lity, and  issue  be  tak»n  on  it,  tne  verdict  for 
plaintiff  cures  the  defect;  Henrys.  Hoover, 

6  8.  &;  M.417.  And  a  replication  in  lh(  se 
words,  '*  iteplication  in  short  by  consent."  is 
good  after  verdict ;  Hulsey  v.  Pincfiard,  6  H. 
279.  And  so,  **  issue  on  second  plea,"  isgoi^d 
after  verdict;  Pichtt  v.  Ford.  4  H.  1:46. 
A  replication  to  two  pleas,  which  is  an  an- 
swer only  to  one,  is  guod  after  verdict ;  Bar- 
roto  V.  Wade.  7  8.  &  M.  49.  And  so  a  failure 
to  join  issue  by  a  simditer,  is  no  error  alter 
verdict;  Harmanv.  James,  7  8.  &  M.  111. 
And  so  a  pica  which  professes  to  answer  ihe 
whole  case,  but  does  not,  is  good  after  ver- 
dict ;   Tucktr  v.  Zollicoffer,  12  8.  &  M  591. 

8.  Jssue  on  negative  pregnant.  An  issue 
on  a  nejrative  pregnant  is  cured  by  a  verdict 
for  either  party,  where  the  finding  shows  for 
which  party  the  judirment  should  he  given. 
But,  as  a  general  rule,  a  verdict  for  the  party 
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who  tenders  a  Degative  pregnant,  will  not 
show  for  which  party  the  judjrraent  should  be 
en  ered ;  olherwise,  where  the  verdict  is  for 
the  other  party;  Carmtchad  v.  Browder, 
4  H.  431. 

9.  Verdict  where  there  is  defect  in  the  issue. 
If  no  plea  be  filed,  it  is  error  to  submit  the 
cause  to  a  jury,  as  on  issue  joined;  and  the 
irre^rularity  is  not  cured  by  the  statute  of 
jeofails  ;  McAdamsY.  Masaey.  1  S.  &  M.  660 ; 
Benll  V.  Campbell,  1  H.  24;  WUHnson  v. 
Patterson,  6  H.  193  ;  but  this  is  overruled  in 
Gairett  v.  Felt  ^  Reed,  3  G.  137,  where  it 
was  held  that  such  a  judgment  is  not  preju- 
dicial to  defendant,  and  will  not  therefore  be 
set  aside.  And  so  where  the  declaration  con- 
tains four  counts,  and  there  be  issue  on  three 
only,  the  verdict  will  cure  the  defect ;  Smith 
V.  Warren.  2  H.  895.  And  so  a  misjoinder  of 
issue  is  cured  after  verdict;  Chichester  v. 
Daggett.  2  H.  863. 

U.  Discontinuances,  In  a  case  where  a 
discontinuance  as  to  one  defendant  would 
operate  as  a  discontinuance  as  to  the  others, 
if  the  latter  do  not  insist  on  the  entry  of  a 
discontinuance  as  to  them,  but  plead,  and  a 
trial  is  had  on  the  merits,  the  verdict  cures 
the  defect,  and  also  the  consequences  of  the 
discontinuance  entered  as  to  one;  McAfee  v. 
Paiternun.  2  8.  &  M.  593.  And  so  a  discon- 
tinuance which  occurred  at  common  law,  by 
the  faiiui-e  of  plaintiff  to  take  judj?meut  on 
one  or  more  counts  in  his  declaration,  which 
defendant  had  not  pleaded  to,  is  cured  by  the 
verdict;  Tucker  v.  ZolUcoffer,  12  S.  &  M. 
591. 

12.  Omission  to  state  consideration  in 
declaration.  The  omission  in  the  declaration 
to  state  a  consideration  for  the  promise  sued 
on,  is  not  cured  by  the  statute  of  jeofails 
after  verdict ;  Minor  v.  Michie.  W.  24.  But 
this  seems  to  be  overruled  by  the  cases  in  2 
and  5  ante. 

13.  Effect  of  on  judgments.  The  statute 
of  jeofails  applies  to  judgments  only  which 
are  regular  on  their  face,  as  presented  by  the 
record  and  justified  by  established  practice 
in  the  particular  case  ;  it  will  not  operate  to 
justify  a  jndgment  not  sanctioned  by  law,  be- 
cause the  defendant  has  failed  to  make  ob- 
jection till  after  the  verdict ;  and  hence,  it  will 
not  justify  a  judgment  of  revivor  of  another 
judgment  where  execution  had  regularly  is- 
sued on  the  last  judgment  within  a  year  anct 
a  day,  because  the  defendant  made  no  ob- 
jection to  the  scire  facias  ;  Locke  v.  Brady, 
1  G.  21. 

14.  Ejf'ctment:  Wrong  demise.  At  the 
common  law,  an  heir  could  not  recover  on  a 
demise  laid  in  his  name,  during  the  lifetime 
of  the  ancestor,  because  tue  heir  then  had  no 
right  of  possession,  but  after  issue  joined 
this  defect  is  cured  by  the  statute  of  jeofails; 

Winnv.  Coles'  Heirs,  W.  119. 

15.  Effect  of  statute.  Under  the  statute 
of  jeotatls,  all  irregularities  and  errors  in 
pleading  are  cured  by  verdict ;  Hudson  v. 
Poindexter,  42  M.  304.  Yet  the  statute 
does  not  cuie  an  omission  to  plead.  The  fail- 
ure to  reply  to  a  plea  of  payment  is  not  after 


verdict  cured,  and  for  such  omission  the  caow 
will  be  reversed ;  Hegue  v.  Lewdlen,  42  M. 
302.    See  ante,  10. 

^aini  §etmni$. 

See  Tenants  in  Common. 

1.  Widow  of  entitled  to  dower.  The  widow 
of  a  joint  tenant  is  entitled  to  dower  in  his 
share  of  the  estate ;  James  v.  Rowan,  6  S.  & 
M.  393. 

2.  The  possession  of  one.  the  possession  of 
the  other.  The  possession  of  one  joint  ten- 
ant is  the  possession  of  the  other,  unless 
there  be  an  actual  ouster ;  lb. 

3.  Joint  tenancy  abolished.  Joint  ten- 
ancy, so  far  as  relates  to  the  right  of  sur- 
vivorship, is  abolished  by  statute,  both  in 
realty  and  pe^ponalty ;  Nichols  v.  Denny.  8 
G.  59. 

See  Chanckry  sub-division  Partition. 
Husband  and  Wife,  172,  173. 

1.  Not  ailowahle.  The  common  law  writ 
of  ** journeys  accounts"  by  which,  when  an 
abatement  of  a  suit  hapiened  without  fault 
imputable  to  the  plaintiff,  he  was  permitted 
to  bring  a  fresh  suit,  which  was  a  quwd  con- 
tinuance of  the  first  writ,  and  placed  the 
plaintiff  in  the  same  situation  that  he  would 
nave  been  in  if  he  were  proceeding  on  that 
writ,  is  inapplicable  to  our  system  ofjurisf^ 
prudence,  and  not  allowable  in  this  State  ^ 
Crane  v.  French,  9  G.  •  03 ;  see  Davies  v. 
Lowndes,  49  E.  C  L  U.  762,  and  authorities 
there  cited,  for  a  full  discussion  of  this  sub- 
ject. 

1.  May  change  his  opinion.  A  judge 
may  change  his  opinion  during  the  prouress 
of  a  trial  at  which  he  presides,  though  the 
opinion  be  excepted  to  and  embodied  in  a 
bill  of  exceptions  ;   Winn  v.  Cole.  W.  i  19. 

2.  Jud'je  of  criminal  court  may  re-examine 
party  committed.  The  judge  ot  the  criminal 
court  may  re-examine  the  cause  of  conimit- 
menl,  and  remand  or  discharge  the  prisoner, 
as  he  shall  judge  him  gui.ly  or  innocent; 
Doty' 8  Case,  VV.  230. 

3.  Judge  may  give  evidence.  A  judge  can- 
not give  judgment  on  his  private  knowledge; 
he  must  be  sworn  to  give  evidence  like  a  ju- 
ror; it  is  error,  therefore,  for  a  probate  judj^ 
to  refuse  letters  of  administration  to  the 
next  of  kin.  upon  the  ground  that  within  his 
private  knowledge,  the  applicant  had  f/ut^it a- 
a-potu  ;  Smith  v.  Moore.  3  11.  40. 

4.  Judge  may  refuse  to  htar  evidence  tvhen 
sati'ffied.  When  an  issue  on  the  sanity  of  a 
testator  is  tried  before  a  judge,  if  he  he  en- 
tirely satisfied,  from  the  evidence  already 
given,  ot  the  sanity  of  the  testator  when  the 
will  was  made,  he  may  refuse  to  hear  testis 
mony  as  to  his  insanity  alter  that  time,  but 
such  evidence  is  competent,  and  it  would  be 
error  to  exclude  it  from  the  jury,  if  the  is8ue 
were  tried  by  one ;  Brock  v.  Lucket's  JEjcecu- 
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tor,4H.  459.  And  when  the  coortis  advised 
of  the  facts  to  be  proven,  and  it  refuse  to  hear 
evidence  to  prove  them,  it  would  be  ground 
to  reverse  tne  judgment,  as  it  would  have 
been  if  this  testimony  had  been  excluded  from 
the  jury;  but  the  High  Court  will  consider 
that  the  facts  so  offered  to  be  proven  were 
Dot  sufficient,  in  the  judge's  opinion,  to  change 
bis  opinion,  and  will  consider  the  propriety 
of  the  judgment  as  if  the  testimony  had  been 
vdmitted,  and  if.  on  that  hypothesis,  the  finding 
be  right,  it  will  be  sustained ;  Parker  v. 
Whiling  6  FT.  ii52. 

5.  Seiection  of  special  judge  by  statute. 
The  statute  authorizing  the  parties  to  select 
a  niemlier  of  the  bar  to  preside  as  judge, 
when  the  presiding  judge  is  disqualitied  from 
intere*:t,  does  not  apply  to  criminal  cases ; 
Peter's  Case.  6  H .  326. 

6.  Appointment  of  special  judge  constitu- 
tional. The  statute  authorizing  the  appoint- 
ment of  a  special  judge  where  the  pre- 
siding judge  is  disqualified  from  interest,  is 
constitutional,  and  the  fact  that  the  special 
judge  acts  in  the  name  of  the  regular  judge, 
is  uo  violation  of  the  maxim,  '^  that  no  man 
shall  be  judge  in  his  own  case;"  Grinstead  v. 
Buckley.  3  G.  148. 

8ee  Chancery,  sub-division  Special  Chan- 
cellor. 

7.  Act  of  court  the  act  of  the  judge.  Where 
the  law  requires  a  certain  duty  to  be  per- 
formed by  the  judge  of  a  court,  it  is  sufficient 
if  it  be  done  by  the  court  if  there  be  but  one 
judge,  since,  in  that  case,  the  act  of  the  court 
is  necessarily  the  act  of  the  judge ;  Boon  v. 
Bowers,  J  G.  246. 

1.  Judges'  notes  no  part  of  the  record. 
The  notes  of  the  presiding  judge  of  a  court 
is  no  part  of  the  record  of  the  court,  and  no 
evidence  to  show  which  of  two  judgments 
were  rendered  first;  Buinify  y.  Boyett,  I  H. 
39.  And  they  are  no  evidence  after  the  term 
at  which  a  judgment  was  rendered  has  ex- 
pired. Uy  which  the  judgment  can  be  amended  ; 
Dickson  V.  Hoff.  3  H.  105;  Jtthodes  v.  Shtr- 
rod,  8  S.  <k  M.  97 ;  Boon  v.  Boon  b  8.  &  M . 
31b.  But  the  notes  of  a  judge  may  be  re- 
ferred to  by  him  in  determining  an  applica- 
tion addressed  to  his  discretion,  as  whether 
the  plaintiff  should  be  allowed  to  give  security 
for  costs,  or  the  application  b»*  refu.^ed  on  ac- 
count of  his  unreasonable  delay  ;  Owings  v. 
MiKety  5  G.  144. 
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I.  Jurisdiction. 

J.    Hie  Hoticf  necessary i 

^.   Recitals  as  to  Jurisdictional /acts 7 

J^  Jurisdictional  facts  ai(;udged,  cannot  be 

controverted. 11 

II.  Void  and  voidable  judgments. 

t.   Instances  0/ void  judgments 13 

2.   Instances  qf  judgments  held  not  void.  22 

^.    What  judgments  may  and  may  not  be  at- 
tacked collaterally 26 

4.,   Miscellaneous  as  to  void  judgtnents 28 

J]X.   Presumption  in  favor  of  judgments 29 

IV.  Judgments  as  evidence. 

J.   Between  parties  and  privies 32a 

S.   Between  strangers 33 

J.   MiscelUineous  on  judgments  as  evidtnce*»  41 


V.  Form  of  judgments,  and  errors  in  form 44 

VI.  Judgments  by  default. 

/.  Generally 55 

a.   When  judf^nts  by  default  may  be  jitusl..    61 

3.  Settirtg  aside  r'udgmenis  by  default 65 

VII.  Amendment  of  judgments ^ 67 

VIII.  Assignment  of  judgments 72^ 

IX.  Reversal  of  judgments - 73 

X.  Revivor  of  judgments 70 

XI.  Satisfaction  and  payment  of  judgments »     77 

XII.  Lien  of  judgments. 

/.  Nature  qf  the  lien....» «    8a 

2.  The  extent  0/  the  lien. 

A.  Its  extent  so  far  as  relates  to  the 

nature  0/ the  property  ^ 83 

B.  //*  extent  territorially 84 

C.  Its   extent  as    regards  purchasers 

from  the  defendant  86 

3.  Enrolment  law  of  1844  <*''<^  i^S? ^7 

4.  Lien  generally  under  the  Act  of  1824. 

A.  When  the  lien  commences 95 

B.  Two  judgments  of  same  date 96 

C.  Loss  of  priority  of  lien  of  oldest 

judgment 97 

"D.  Action  of  attorney  in  Postponing  lien.  108 
E.  Action  of  sheri^^  to  postpone  hen —  109 
J.  Sales  under  junior  judgments  under  Act 
of  1824 :   The  proceed  :  Their  effect  on 
the  lien no 

6.  Lien  of  satisfied  executions iiz 

7.  Lien  on  property  acquired  after  date  of 

judgment na 

5.  yudgment  lien  binds  only  actual  interest 

of  debtor 113 

q.  Lien  of  affirmed  judgments 114 

10.  Lien  of  judgments  rendered  by  justice  of 

the  peace xis 

//.  Lien  of  judgments  in  Federal  courts 115a 

J  a.  Miscellaneous  as  to  j$tdgment  liens 116 

XIII.  Miscellaneous » 1x9 

I.  Jnrisdiotion. 

1.  The  Votioe  Veoeiaary. 

1.  Judgments  without  notice  void.  The  prin- 
ciple is  universal,  that  a  judgment,  order,  or 
decree  without  notice,  is  void,  as  to  the  party 
having  no  notice  of  the  proceedings  against 
him.  The  court  must  not  only  have  jurisdic- 
tion of  the  subject  matter,  but  of  the  person, 
to  give  validity  to  its  decrees  and  jadgments  ; 
and  it  is  not  in  the  power  of  the  Letrislature 
under  our  constitution  to  dispense  with 
notice  ;  Jack  v.  Thompson,  41  M.  49.  A  judg- 
ment rendered  without  notice,  either  actual  or 
constructive,  to  the  defendant,  is  utterly  void, 
as  if  the  court  had  undertaketi  to  act  in  a  mat- 
ter beyond  its  cognizance  ;  Ex  parte  H^y/ron^ 
7  U.  1*27;  Gwinn  v.  Mc Carroll,  1  8.  &  M. 
351  ;  Prentiss y.  Mellen,  I  8.  A  M.  521  ;  Zec/i- 
arie  Sf  Kerr  v.  Bowers.  I  8.  &  M.  584 ;  8.  C,  3 
id.  641 ;  Enos  v.  ^Smith^  7  8.  &  M.  85  ;  Jeur 
kins  V.  State,  4  G.  3«2. 

2.  The  notice  must  be  given  to  all  the  de- 
fendants. A  judgment  against  several  de- 
fendants, on  notic**  given  to  one  only,  is  erro- 
neous as  to  all;  Dtmoss  v.  Camp,  5  H.  616; 
Ayer  v.  Bniley,  5  H.  688 ;  Moody  v.  Lyles,  44 
M.  121 ;  Bacon  v.  Bevan.  44  M.  293. 

3.  Constructive  notice.  Where  constructive 
notice  is  substituted  for  actnal  and  personal 
bervice,  the  most  exact  compli  mee  with  the 
statute  is  required  ;  Zecharie  Sc  Kerr  v.  Bow- 
ers, 1  8.  &  .M.  584  ;  8.  0.,  H  id.  b4l.  And  if  the 
constructive  service  of  notice  by  copy  left  at 
defendant's  residence,  be  resorted  to.  it  must 
appear  from  the  return  that  the  defendant 
was  not  found,  and  that  there  was  no  compe- 
tent person  at  the  residence  wiJing  to  receive 
the  copy,  and  that  it  was  left  at  some  public 
place  at  the  residence  The  publicity  of  the 
place  will  not  be  inferred,  unless  expressly 
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stated ;  Eskri'dge  v.  Jones,  1  S.  &  M.  695 ; 
S.  P.,  Smith  y,'  Cohea,  8  H.  35  ;  Fatheree 
V.  Lonq.  5  H.  661  ;  Foster  w.  Simmons,  40  M. 
585  ;  (^lenji  v.  Wragg,  41  M.  654.  See  Pro- 
cess, 14.  15. 

4.  Same:  As  to  proceedings  in  rem.  Judg- 
ments in  proceedings  in  rem  are  valid,  without 
any  other  notice  to  the  owner  of  the  thing 
than  that  which  urisea  from  its  seizure,  unless 
the  statute  requires  other  notice  to  be  given. 
Proceedings  by  the  Board  of  Police  to  lay 
out  new  roads  are  proceedings  in  rem;  the 
going  on  the  land  and  marking  out  the  road  by 
the  jury,  is  usufiBcientseizure  to  give  construc- 
tive notice,  and  no  other  is  required:  Stewart 
V.  Board  of  Police  of  Hinds  Co.,  3  (J.  419; 
N.  0.  X  <S'  G  N.  H.  R.  Co.  V.  Hemphill  6  G. 
IT.  Under  the  Rpv.  Code  of  Ib.iT,  notice 
served   on  the  owner   is  required.     See  At- 

TACUMRNT,   64  tO  66. 

5.  Apprenticing  freedmen  without  notice. 
A  judgment  of  llie  Probate  Court  apprentic- 
ing a  freedman  orphan,  under  the  Act  of  22d 
November,  1H68,  made  without  notice  to  him, 
is  void:  Jack  v.  Tlwmpon,  41  M.  49. 

6.  Motion  against  sheriff  and  sureties.  The 
sureties  of  a  sheriff  are  entitled  to  a  notice  of 
a  motion  against  the  sheriff  and  them  jointly, 
for  a  false  return;  and  a  judgment  against 
them  without  notice  or  appearance,  is  void ; 
Torrey  v.  Jordan  et  al.,  A  II.  4U1. 

2.  The  Jariidiotional  Faoti  muit  appear  on  the 
Becord. 

7.  Same.  The  jurisdiction  of  the  court,  both 
as  to  the  subject  matter  and  the  person,  can 
always  be  inquired  into,  whenever  the  judg- 
ment'comes  in  question,  either  directly  or  col- 
laterally, and  the  jurisdiction  must  affi-rma- 
tively  appear  from  the  record;  Gwin  v.  AIc- 
CtrroU,  1  S.  &  M.  3.-)!.  Parol  evidence  is 
inadmissible  to  supply  an  omission  in  the 
record  in  this  respeci ;  Root  v.  McFerrin,  8 
G.  17. 

See  Probatk  Court,  4C6,  195.  Evidencr, 
l.SO. 

8.  Recital  as  to  notice  That  the  record 
merely  recites  th»t  defendant  had  notice,  will 
not  do,  unless  it  also  show  that  tbe  defendant 
received  it  by  the  means  prescribed  by  law  ; 
Claugfifon  v.  Black.  2  C.  Ih5.  Jf  the  record 
state  that  due  proof  of  acknowledgment  of 
service  was  made  it  is  suflBcient ;  Wmston  v. 
Miller,  12  S.  &  M.  5.^0.  And  in  the  Circuit 
Court  in  an  attachment  case,  if  the  record 
recite  that  due  proof  of  publication  of 
notice  was  made,  it  is  good ;  the  rule,  how- 
ever, is  otherwise  in  courts  of  special  and 
limited  jurisdiction;  in  them,  the  record  must 
contain  the  proof;  Saffarans  v.  Terry ^  12  S. 
k  M.  690.  Sed  vide  as  to  courts  of  special 
and  limited  jurisdiction,  Cason  v.  Cason,  2 
G.  578.  See  p  st,  10.  But  if  the  recital  be 
general,  as  *•  this  day  came  the  parties  by 
their  attorneys,"  Ac,  the  recital  will  be  con- 
strued to  apply  to  such  parties  as  the  other 
parts  of  the  record  show  have  been  served 
with  process;  Edwards  v.  T^omer,  14  S.  & 
W.  75. 

See  Probate  Court,  195, 47.  Evidenck,  130. 


9.  Same:  Presumption  in  favor  of  judg- 
ment as  to  jurisdictional  facts.  The  pre- 
sumption of  law,  in  favor  of  the  correctnegg 
of  judgments  and  decrees  of  courts  of  gen- 
eral  jurisdiction,  applies  as  well  to  judpmeuts 
and  orders  adjudicating  jurisdictional  facts,  ag 
to  others ;  and  hence,  if  the  record  show  that 
the  court  did  adjudge  that  a  fact  existed,  the 
existence  of  which  was  essential  to  the  court's 
entertaining  jurisdiction  over  a  party,  the 
record  is  conclusive  in  every  collateral  pro- 
ceeding in  which  the  validity  of  the  judgment 
may  be  impeached;  Cannon  v.  Cooper,  10 G. 
784. 

See  EviDKNCK,  1.30. 

10.  Same :  In  courts  of  special  jurisdic- 
tiin.  With  respect  to  courts  of  special  aad 
limited  jurisdiction,  the  rule  is.  that  all  neces- 
sary jurisdictional  facts  nust  be  shown  by  the 
record,  in  order  to  sustain  the  jurisdiction; 
but  this  rule  applies  only  to  questions  of 
jurisdiction  as  to  the  subject  matter,  fur  wher- 
ever the  jurisdiction  has  once  vested  as  to 
the  subject  matter,  the  rules  which  govern 
its  exercise  as  to  the  person,  with  respeci  to 
process,  evidence.  &c.,  are  generally  the  same 
as  those  applicable  to  courts  of  general 
jurisdiction.  And  hence,  it  is  iocompeteai 
for  a  dist>-ibutee  attacking  a  final  settlement 
of  an  administrator,  to  show  by  parol,  that 
the  requisite  evidence  was  not  before  the  Pro- 
bate Court,  when  it  ordered  publication  of 
notice  against  the  distributee  as  a  non-resi- 
dent. The  matter  being  within  the  jurisdic- 
tion of  the  court,  its  judgment  is  presumed 
correct;  Cason  \,  Cason,  2  G.  578;  S.  P., 
Cannon  v.  Cooper,  10  G.  784 ;  Scoit  v.  Pur- 
ttr,  44  M.  394. 

8ee  Evidence,  130.    Jurisdiction,  C. 

8.  Jarifldictional  Facts  Adjudged,  cannot  bs 
Controverted. 

11.  77} e  judgment  is  conchmve.  A  judg- 
ment is  not  merely  prima  facie  evidence  of 
its  own  validity,  but  conclusive,  wlu*re  the 
record  shows  jurisdiction  over  the  person 
and  the  subject  matter ;  and  the  statement  of 
the  record  as  to  jurisdictional  facts,  as  ser- 
vice of  process,  or  appearance,  are  also  con- 
clusive, and  cannot  be  impeached  or  denied. 
Judgments  of  courts  of  sister  States  of  the 
Union  and  domestic  iudgments,  stand  on  the 
same  footing  as  to  their  validity.  In  e.ther 
case  the  jurisdiction  of  the  court  rendering 
the  judgment  may  be  inquired  inio,  and  in 
both  the  statement  of  the  record  as  to  the 
jurisdictional  facts,  is  conclusive  ;  Mifh^r  v. 
Ewing.  8  S.  &  M.  421;  S.  P.,  Wrijht  v. 
Wtisinger,  5  8.  &  M.  210. 

{See  hviDKxcE,  130. 

12.  Appearance  by  aHorney.  Where  an 
attorney  of  the  court  enters  the  appearance 
of  a  defendant,  who  is  not  served  with  pro- 
cess, by  tiling  a  plea  for  him,  and  judirment 
is  thereupon  rendered  against  the  defendaal, 
whose  appearance  is  so  entered,  the  vulidi'V 
of  the  judgment  us  to  the  defendant  whose 
app  arunce  is  so  enteied,  eiinnot  be  ira- 
peuched  by  a  denial  of  the  authority  of  the 
attorney  to  enter  the  appearance.   And  heuce, 
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the  court  in  which  the  jmljrn'.ent  is  reiulcrpd, 
cannot  ontertain  a  writ  of  error  cram  nobis, 
to  reverse  the  judgment,  and  empanel  a  jury 
to  try  the  question  of  the  attorney's  author- 
ity. But  if  the  appear«nce  were  entered  by 
the  fraud  and  collnsion  of  the  plaintiff,  chan- 
cery would  jfive  relief:  and  in  ihe  meantime 
the  court  in  which  the  judjrment  was  ren- 
dered, would  stay  the  execution  of  the  jiid^- 
ment  until  application  could  be  made  to  a 
court  of  equity.  But  whether  equity  would 
interfere  in  a  case  free  from  fraud,  on  the 
pronnd  of  the  insolvency  of  the  attorney; 
Qucere  f    lb. 

n.  Void  and  Voidable  Judgments. 
1.  Instanoes  of  Void  Judgments. 

13.  Judgment  wilhotU  notice  or  appear- 
ance.  is  void.  A  judorment  without  notice  or 
appearance,  is  void;  Gw'nn  v.  McCarrolL  I 
S.  &  M.  351 ;  and  see  also  other  cases  cited 
ID  an'e.  I.  2,  3. 

14.  Judgment  without  jurisdiction.  A  judg- 
ment or  decree  rendered  in  a  cause  in  which 
tbe  court  has  no  jurisdiction  over  the  subject 
matter,  is  void;  and  a  sale  thereunder  con- 
veys no  title;  Doe  v.  McDonald.  5  0.  610; 
S.  P..  Commercial  Bank  of  Manchester  v. 
Martin,  9  S.  &  M.  tiia. 

15.  Judgmait  entered  at  a  sftbsequent  term. 
A  judgment  entered  at  a  subsequent  t-rm, 
vacating  a  judgment  rendered  nt  a  previous 
term,  is  itself  void,  thouifh  the  judgment  va- 
cated be  also  void.  The  proper  way  to  treat 
a  void  judirment.  is  to  disregard  it.  and  this 
may  be  done  collateraliy  ;  McComb  v.  EUeft, 
8  S.  &  M.  505.  Whether  the  Circuit  Court 
has  power  at  a  term  subsequent  to  the  one 
at  which  a  void  judgment  is  rendered,  to  set  it 
a«ide  on  motion ;  Qucere?  Bosby shell  v. 
Emanvel.  12  8.  &  M.  63.  But  the  court  may 
at  a  subsequent  term  quash  a  void  judgment 
on  a  forthcoming  bond  ;  Buckingham  v.  Bai- 
ley. 4  S.  &  M.  538.  And  the  Circuit  Court 
to  which  a  void  recojrnizanre  is  returned,  may 
8t  any  time  set  aside  the  recognizmces  and 
the  judgment  thereon  :  Butler's  Casey  12  S.  & 
M.  470.  The  court  has  no  power  over  a 
judgment,  after  the  term  at  which  it  was  re- 
corded has  expired ;  Sliirley  v.  Conway^  44 
M.  4.H4. 

16.  Judgments  void  for  fraud  as  to  credi- 
tors. A  judgment  obtained  by  fraud  and 
collusion  between  the  defendant  and  a  person 
not  a  party  to  the  record,  and  in  favor  of  a 
plaintiff  who  had  no  claims  against  the  de- 
fendant, aud'no  knowledge  of  or  participation 
in  the  proceedings,  wiih  intent  to  cover  up 
the  property  of  the  defendant  from  creditors 
and  purchasers,  is  an  absolute  nulliiy,  and  all 
proceedings  under  it  to  enforce  it.  are  also 
noil  and  void ;  Humphries  v.  Bartee,  10  S.  & 
M.  28-'. 

17.  Same:  Case  in  judgmerU.  Turner  bor- 
rowed Sl-'^O'i  from  Bartee,  and  gave  the  latter 
a  bill  of  sale  of  certain  slaves  as  security  for 
the  debt.  Turner,  afterwards,  in  conjunction 
with  an  attorney  at  law,  arranged  a  plan  by 
which  Bartee  was  to  be  deprived  of  these 
slaves,  and  iu  pursuance  thereof,  Turner  made 


a  feigned  note  to  one  Reinbardt.  who  was  a 
non-resident,  but  had  recently  removed  from 
the  county  where  Turner  resided.  On  this 
note,  a  suit  was  brought  by  the  attorney 
against  Turner,  and  judgment  recovered,  and 
an  execution  thereupon  levied  on  the  slaves 
which  had  been  sold  by  Turner  to  Bartee; 
the  latter  made  regiilar  claim  thereto,  under 
the  statute,  and  on  the  trial  of  the  issue  thus 
made.  Turner,  after  swearing  he  had  no  in- 
terest, was  admitted  as  a  witness,  and  testified 
that  ihe  bill  of  sale  of  the  slaves  which  he 
had  made  to  Bartee.  was  so  made  to  defraud 
his  (T.'s)  creditors.  The  verdict  and  judgment 
were  against  Bartee.  and  the  slaves  were  sold 
under  this  fraudulent  judgment  in  favor  of 
Roinhnrdt.  and  they  were  purchased  by  the 
attorney,  who  now  claimed  to  be  the  assignee 
of  the  judgment.  Afterwnrds,  Bartee  dis- 
covering the  fraudulent  nature  of  these  pro- 
ceedings, filed  his  bill  to  vacate  the  judgment 
in  favor  of  Reinhardt.  and  all  the  subsequent 
proceedings  thereunder,  and  to  recover  the 
slaves  ;  and  the  court  held  that  the  judgment 
was  an  absolute  nullity,  and  so  were  all  the 
proceedings  under  it ;  and  that  the  failure  of 
Bartee,  on  the  trial  of  his  claim  for  the  slaves, 
he  being  ignorant  of  the  frauds,  imparted  no 
validity  whatever  to  the  judgment,  and  that 
he  was  entitled  to  the  »elief  sought:  Held, 
also.  thi:t  a  party  about  to  be  affected  by 
proceedings  under  a  void  judgment,  t<>  which 
he  was  not  a  party,  may  attack  the  judgment 
in  equity,  and  show  th»it  it  wa**  fraudub'nt ;  lb. 

18.  Judgment  void  for  fraud  There  is 
this  difference  beiween  a  judgment  on  a  void 
contract,  and  a  judgment  which,  though  regu- 
lar on  its  face,  is  void  for  frauds.  In  the  first 
ca.«je,  the  defendant  is  bound  by  the  judgment, 
if  he  failed  to  make  his  defence,  without  a 
valid  excuse  ;  in  ihe  latter  case,  tlie  judgment 
being  a  nullity,  the  rule  requiring  diligence 
does  not  apply  ;  Ih. 

19.  Judgment  obtained  by  fraud.  A  judg- 
ment obtained  by  fraud  is  void  b«)th  at  law 
a:id  equity;    Hummer  v.  Flummer.  8  G.  185. 

See  Land  Laws  ok  Un itkd  8tatfs,  26. 

20.  Judgment  on  gaming  contract.  A 
judgment  on  a  gaming  ccmtract  is  absolutely 
void,  and  will  be  relieved  against  iu  equity, 
though  the  defence  uuiy  have  been  made  at 
law.  and  this  though  the  judirment  is  in  favor 
of  an  innocent  assignee  «if  the  contract  for 
value ;  Lucas w,  WaoL  12  S  &  M.  157  :  Mar- 
tin  V  Terrell.  12  S.  &  .\l.  571  ;  McAul-y  v. 
Mardis,  W.  .307.  And  such  a  judLMuent  will 
be  annulled,  even  at  the  instance  of  a  juilg- 
ment  creditor  of  the  defendant ;  Smiiher  v. 
Keys,  1  G.  179. 

21.  Judgments  against  and  in  favor  of 
dead  persons.  A  final  judgment  or  decree 
against  a  dead  party,  is  void  though  entered 
in  accordance  with  an  interlocutory  decree, 
made  whilst  he  wjis  alive  ;  Gernult  v.  Ander- 
son. W.  30.  And  a  sale  of  property  there- 
under conveys  no  title;  Parker  v.  Home.  9 
G.  215.  And  the  rule  is  the  same  when  the 
plaintiff  is  dead  ;  but  if  the  usee  be  dead, 
judgment  in  the  name  of  the  nominal  plaintiff 
will  be  good ;  Lee  v.  Gardnetf  4  C.  521 ;  aud 
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by  statute^  if  the  nominal  plaintiff  die.  the 
action  may  proceed  to  judgment  in  the  name 
of  the  nsee;  Humphreys  v.  Irvine.  6  S.  A  M. 
205 ;  Grand  Gulf  Rk  v.  Jeffers,  12  8.  &  M. 
486. 

21a.  Judgment  on  acknowledgment  of  ser- 
vice. The  Circuit  Court  has  no  jurisdiction 
over  the  person  of  the  defendant,  unless  he 
be  served  with  lejral  process,  or  enter  his  ap- 
pearance by  plea,  or  unless  he  appear  in  open 
court  iu  proper  person,  and  consent  that 
judgment  shall  be  entered  against  him.  Ser- 
vice, or  acknowledgment  of  service  of  the  pe- 
tition or  declaration,  will  not  do.  Hence,  a 
iudgment  is  void  when  rendered  on  the  fol- 
lowing agreement  endorsed  on  the  declaration  : 
••  I  acknowledge  service  of  the  within  com- 
plaint, waive  sumnnons,  and  consent  that  the 
same  shall  be  docketed,  and  judgment  rendered 
at  the  present  term  of  the  court  now  in 
session;"  Hemphill  v.  Hemphill,  5  0.  68. 
Std  vide  Appkaranck,  8. 

2.  Imtanoei  of  Judgments  held  not  Void. 

22.  Judgment  rendered  in  name  of  trustee 
who  is  removid.  A  judgment  rendered  in  the 
name  of  a  trustee  for  the  State,  after  his  re- 
moval, and  the  appointment  of  his  successor, 
but  in  a  suit  commenced  beforeNhe  removal, 
is  not  void,  and  can  l»e  revived  in  the  name 
of  his  successor  ;  Matthews  v.  Mosby.  13  S. 
&M.422. 

23.  Against  administrator.  If  a  suit  be 
brought  against  im  administrator  in  that  ca- 
pacity, and  the  judgment  be  against  him  indi- 
vidually, the  judirment  is  not  void,  but  only 
erroneous;  Bariinger  v.  Boyd.b  C  47H. 

24.  Erroneous  judgment  when  court  has 
jurisaiction  The  judjiment  of  a  court,  when 
it  has  jurisdicti(m  over  the  subject  matter  and 
the  person,  however  erroneous,  is  not  void. 
Therefore,  the  Probate  Court,  having  full  ju- 
risdiction to  determine  whether  a  writing  be 
a  will  or  not,  if  it  admit  such  writing  to  rec- 
ord and  probate  as  a  will,  or  as  a  part  of  the 
testator's  will,  its  judgment  is  conclusive  till 
reversed,  and  the  executor  cannot  insist,  in 
bar  of  the  widow's  petition  for  dower  under 
such  a  probated  pnper,  that  it.  is  not  in  fact  a 
will  but  a  deed  ;   W(dl  v.  Wall  6  C.  409. 

25.  Change  of  venue:  Failure  to  transfer 
certificate.  U\  on  a  change  of  venue  in  a  civil 
case,  the  clerk  fail  to  make  a  proper  certifi- 
cate to  the  record,  and  the  parties  go  to  trial 
without  objection,  the  judgment  thus  rendered 
will  not  be  void  ;    Work  v.  Harper,  2  C.  517. 

25a.  Defective  return  of  service  of  process. 
If  the  return  of  service  ol  process  be  defect- 
ive, and  there  is  no  appearance,  the  judgment 
will  not  be  void,  but  only  erroneous;  Smith 
V  Bradley,  6  S.  &  M.  485  ;  Campbell  v.  Hays, 
41  M.  561. 

See  Process,  17. 

8.    What  Judgments  may  and  may  not  be 
Attaoked  Collaterally. 

26.  Void  judy merit  may  be  so  attacked 
A  judgment  which  is  void  for  want  of  notice, 
or  jurisdiction  over  the  person  or  thing,  may 
be  attacked  collaterally  ;  Campbell  wBrownj 


6  H.  106 ;  McComh  r.  EVett,  8  S.  &  M.  505; 
Hemphill  v.  Hemphill,  5  G.  68,  and  cases  di- 
gested in  ante,  I.  2.  3.  And  so  a  judgment 
void  for  fraud ;  Plummer  v.  Plummer.  8  G. 
185.  And  in  this  lust  case  it  was  held,  that 
a  decree  of  divorce,  obtained  through  fraud 
by  the  wife  against  the  husband,  in  which  she 
also  obtained  a  decree  for  certain  slave?,  was 
no  obstacle  to  the  husband  recovering  the 
slaves  on  a  bill  framed  for  ti  at  purpose  alone, 
and  which  did  not  seek  to  annul  the  decree 
for  a  divorce.     (Handy,  J.,  dissented.) 

27.  Voidable  and  erroneous  judgments  good 
till  set  aside.  A  judgment  which  is  merely 
erroneous  and  voidable,  cannot  be  impeached 
colluterall  V ;  Smith  v.  Bradley,  6  S.  &  M.  179; 
Tror;i-v.//a/7>cr.2(\5l7;  WaUy,  IFaZ/,6C. 
409,  for  which  see  ante.  24. 

4.    Miioellaneoui,  as  to  Void  Judgments. 

28.  Affirmance  of  v'iid  judgment.  The  af- 
firmance of  a  void  jutigtuent,  upon  purely 
technical  grounds,  arising  from  a  defect  in 
the  record  whereby  the  true  state  of  the  case 
was  not  disclosed,  does  not  make  it  valid 
Fender  v.  Felts,  2  S.  &  M.  535. 

in.  Presnmption  in  &yor  of  Judgments. 

29.  Judgments  presumed  correct.  The 
judgment  of  an  inferior  court  is  prepumed 
correct  in  the  High  Court,  unless  the  record 
show  the  contrary ;  Lee  v.  Bennett.  2  (J.  119; 
Cason  V.  Cason,  2  G.  578.  See  High 
CouHT,  49  to  64.  This  presumption  exists 
wherever  there  is  a  po.ssible  state  of  facta 
which  would  justify  the  judgment;  Duncan 
V  McSeill.  2  G.  704. 

30.  Same.    The   evidence   on    which    the 
judjiment  and  decrees  of  courts  of  general 
jurisdiction  are  founded,  is  not  necessarily  a 
part  of  the  record,  nor  required  to  be  shown 
by  it.    The  law  presumes  they  are  founded  od 
sufficient  evidence;  and  in  the  absence  of  a 
statement  of  the  evidence  in  the  record,  if  it 
appear  that  the  fact  in  question  (though  a 
jurisdictional    fact)    was    adjudicated    up«»n 
evidence  deemed  sufficient  by  the  court,  that 
adjudication  cannot  be  collaterilly  impeached 
(citing    Cason  v.    Cason,  2  G.   587);     Can- 
ncrn  v.  Copper,  10  G.  784.    The  same  rule  up- 
plies  to  judjrmenta  of  the    Probate  Court ; 
PoUock  V.  Buie.  43  M.  140. 

bee  Probatk  Court.  47,  195. 

31.  Same:  Ca^e  in  judgment.  The  record 
of  a  judgment  rendered  in  the  Circuit  Court 
recited  :  •'  that  it  appeared  to  the  .satis :aciioa 
of  the  court,  that  the  cause  hud  been  duly 
and  pro|ierly  revived  against  M.  &  C.  adraiti- 
istrators  of  J.  M.,  in  the  High  Court  of  Er- 
rors and  Appeals,  and  by  the  order  thereof; 
and  that  said  administrators  had  thereby  due 
notice  of  the  pendency  of  the  suil  ;*'  and 
therefore  ordered  it  tu  be  revived  asraiiist 
them:  Held,  that  this  order  was  suflicienw 
evidence  that  the  revivor  had  been  properly 
made ;  lb. 

.H2.  Presumption  in  favor  of  judgment  in 
High  Court.  When  a  judgment  has  been 
rendered  iu  the  High  Court,  the  law  presames 
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that  every  fact  essential  to  its  validity  was 
duly  brought  to  the  consideration  of.  and  was 
settled  by.  the  court  including  the  right  and 
capacity  of  the  parties  to  conduct  the  litign- 
tion;  and  every  matter  so  adjudicated  and 
involved  in  the  record,  becomes  a  part  of  the 
record,  which  proves  itself;  and  it  cannot  be 
impeached  or  questioned  in  the  inferior  court, 
to  which  the  judgment  is  sent  for  execution  ; 
Henderson  v.  Winchester,  2  G.  290. 

See    ante,    8,  9.  10,    11,    12.    Post,    126. 
High  Court,  148,  186. 

17.  Judgments  as  Evidence. 

See  on  this  subject,  Evidrnob,  114  to  130. 

1.    Between  Parties  and  Privies. 

32a.  Is  evidence  of  fact  on  which  it  is 
founded,  between  parties  and  privies  only.  A 
judgment  or  decree  is  evidence  of  the  matter 
on  which  it  is  founded  between  parties  and 
privies  only ;  between  others  it  is  proof  only 
that  it  has  been  rendered;  Moore  v.  Oison, 
1  H.  .53 ;  Gridley  v.  Denney,  2  H.  820 ;  Cart- 
wrigJit  V.  Carpenter,  7  H.  328. 
See  KviOKNrR,  117. 

33.    Evidence  against  privies:  Judgment 
against   buyer^  evidence  against  warrantor. 
In  an  action  on  a  warranty  of  title  to  a  chat- 
tel which  has  been  recovered  from  the  pur- 
chaser under  an  outstanding  title,  the  record 
of  the  recovery  of  such  judgment  is  conclu- 
sive evidence  against  the  seller  to  show  the 
fact  of  rec(»very,  and  the  quantum  of  dam- 
ages, and  if  the  seller  had  notice  of  the  pen- 
dency of  the  suit  against  the  buyer,  then  the 
judgment  will  be  evidence  of  the  outstanding 
title  ;  and  the  fact  that  the  seller  was  in  court 
during  the  tri>il  for  the  recovery  of  the  chat- 
tel, is  sufficient  notice  to  him;  PicketVs  Ex- 
ecutors V.  Ford.  4  H.  246. 
See  EviDB.NCK,  119.  tt  seq. 
34.  Same.   In  all  cases  in  which  one  would 
have  a  right  of  action  for  indemnity  against 
another,  in  case  a  suit  is  decided  against  the 
former,  he  may  give  the  other  notice  of  the 
pendency  of  the  suit,  and  thus  make  him  a 
quasi  party  and  bound  by  the  judgment ;  and 
the  rule  is  the  same,  if  th^*  suit  be  prosecuted 
by  the  party  entitled  to  the  indemnity,  in  the 
name  of  the  party  liable  to  make  the  indem- 
nity,  and  by  his  consent.     Whether  in  such 
cases    the  judgment  is   conclusive,  or  only 
prima  facie  evidence  of  the  facts  esablished 
by  it;   Ouasre?    It  is  conclusive  in  all  cases 
in  which  the  plaintiffs  title  is  by  estoppel, 
or  in   which  the  judarment  is  introduced  by 
him    to  show   his   right   of  recovery;  Cart- 
wright  V.  Carpenter,  7  H.  328. 

35.  Same:  Ano-' her  instance.   In  an  action 
a^iiist  one  who  guaranteed  the  consideration 
of  a  note,  it  is  competent  to  introduce  in  evi- 
dence, the  judgment  rendered  in  a  suit  on  the 
note  in  favor  of  the  makers,  and  to  show  by 
p.irol,   if  the  record  does  not  otherwise  dis- 
close it,  that  the  defence  set  up  was  a  failure 
of  consideration ;    knd  especially  is  this  so,  ! 
when   the  guarantor  had  notice  of  the  pen-  i 
dency  of  the  suit  on  the  note,  and  permission  I 
to  assist  in  prosecatiog  itw    But  the  bill  of  | 


exceptions  taken  on  the  frial  of  that  suit, 
cannot  be  read  in  evidence  to  show  the  failure 
of  consideration;  the  witnesses  should  be 
produced,  and  the  guarantor  allowed  an  op- 
portunity to  cross-examine  them;  Robinson 
V.  Lane,  14  S.  &  M.  161. 

36.  Who  are  parties ;  And  who  are  privies : 
Surety  of  guardian.  §*c.  Judgments  are  con- 
clusive only  against  parties  and  privies.  A 
person  is  bound  as  a  party  to  a  judgment, 
who  has  the  right  to  control  the  proceedings 
in  the  cause,  to  make  defence,  to  adduce  and 
cross  examine  witnesses  and  to  appeal  from 
a  decision  when  an  appeal  lies.  Privies  are 
those  who  stand  in  mutual  and  successive 
relationship  to  the  same  rights  of  property, 
as  heir  and  ancestor,  executor  and  testator, 
donor  and  donee,  copartners,  joint  tenants, 
&c.;  and  unless  this  relationship  in  reference 
to  the  property  which  is  the  subject  matter 
of  the  suij,  exists  between  a  party  to  that 
suit  and  another,  the  latter  is  not  concluded 
by  the  judgment.  And  no  privity  exists  be- 
tween a  guardian,  executor  or  admini>trator 
and  the  surety  on  his  bond;  and  hence,  in  the 
absence  of  a  special  stipulation  to  that  effect 
in  the  bond,  a  judgment  against  the  formwT 
will  not  conclude  the  latter.  But  a  decree 
against  the  guardian.  &c.,  in  the  Probate 
Court  in  relation  to  his  accounts,  is  admissible 
against  the  surety,  as  a  part  of  the  res  gestoe 
and  as  the  unsolemn  admission  of  the  prin- 
cipal, and  hence  is  prima  facie  evidence 
against  him ;  Lipscomb  v.  PosleU,  9  G.  476. 

2.  Between  Strangers. 

37.  No  evidence.  A  judgment  is  evidence 
against  parties  and  privies  alone  ;  it  binds 
none  others.  Hence,  where  a  sheriff  is  sued  for 
a  failure  to  pay  over  money  collected  on  exe- 
cution, he  cannot  show,  by  way  of  defence,  a 
judgment  of  the  court  appropriating  the 
money  to  another  execution,  if  the  pla'ntifs 
were  not  parties  to  nor  had  notice  of  that 
proceeding;  Englehard  v.  Sutton,  7  H.  99. 

38.  Sanie :  A notJier  instance.  A  decree  in 
chancery  rendered  in  a  suit  between  two  liti- 
gants as  to  their  right  to  collect  a  judgment 
at  law.  will  be  a  mere  nullity  as  to  the  judg- 
ment debtor,  unless  he  be  made  a  party  to  the 
proceeding ;  Clement  v.  Hawkins ^  8  8.  &  M. 
339. 

39.  Judgment  against  sheriff  no  evidence 
against  hts  sureties.  A  judgment  against  a 
sheriff  is  no  evidence  against  his  sureties  to 
establish  a  breach  of  his  official  bond,  if  ren- 
dered without  notice  to  them  ;  Carmichael  v. 
The  Governor,  3  H.  236. 

40.  Where  parties  are  different.  See  Evi- 
DENCR,  12  L,  122. 

8.  Mlscellaneont,  on    Jadgments  as  Evidence. 

41.  Variance  between  judgment  sued  on 
and  the  d^-clara'ion:  Judgment  nunc  pro 
tunc.  A  judgment  declared  on  as  rendered 
at  December  term.  1830,  is  not  proved  by  the 
production  of  judgment  rendered  at  the  De- 
cember term.  1831,  nunc  pro  tunc  for  De- 
cember, 1830.  I  he  variance  is  material ; 
Howard  v.  Cousins^  7  H.  114.    Seapost,  125. 
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42.  Same:  Judgment  in  Supreme  Court. 
In  an  action  on  a  judgment  rendered  in  the 
»St:ite  of  Tennessee,  the  judgrment  was  de- 
srribed  MS  rendered  in  the  Supreme  Conrt  in 
that  State.  On  plea  of  nut  tiel  record,  it 
was  shown  that  the  judgment  was  rendered 
in  the  Chancery  Court  of  that  State,  and  on 
appeal,  that  a  jndjrment  of  aftirmance  was 
rendered  in  the  Supreme  Court :  Held,  there 
was  no  variance,  and  the  judgment  was  prop- 
erly described  as  rendered  in  the  Supreme 
Court  of  Tennessee;  Barrtnger  v.  Boyd,  5 
C.  473. 

43.  Variance  between  judgment  and  exe- 
cuti'rn.  An  execution  issuini^on  a  judgment. 
U  properly  not  a  part  of  the  record  of  the 
judfirraent.  and  if  there  be  a  variance  between 
the  execution  and  the  nid/ment,  this  cannot 
affect  the  judgment ;  Stephens  v.  Rohy,  5  C. 
744.     See 'Record,  16.  ' 

Y.  Form  of  Judgments,  and  Errors  in  Form. 

See  ExRcuTOR  and  Admint.strator.  317. 

44.  Informal,  iff  yd  go'd  :  Instances.  A 
judgment  entered  for  "  five  hundred  dollars, 
the  amount  of  the  pr»miisst»ry  note  in  the 
plaintiff's  declaration  mentioned,  with  costs," 
tiiough  technically  informal,  is  jrood;  War- 
bingtonv.  Norris,  3  H.  22l.  And  so  a  judg- 
ment in  these  words.  "  plea  withdniwn,  and 
judgment  by  default  for  eleven  hundred  dol- 
lars," is  good  and  sufficient  to  support  a  judg- 
ment on  a  forthcoming  bond  taken  on  an  exe- 
cution emanating  from  it ;  i)JiUer  v.  Patton, 
3  S.  &  M.  463. 

45 .  0th er  instances  of  inform al  judgmer,  fs 
held  good.  One  of  the  defend. mis  pleaded, 
and  upon  his  plea  the  jury  found  for  the  plain- 
tiff; the  other  delendant  made  default,  and 
judirment  was  entered  for  the  amt)unt  of  the 
verdict  against  both,  without  any  formal  entry 
<»f  judgment  by  default  against  the  one  who 
failed  to  plead :  Held,  that  the  judi^inent  was 
p»od  and  would  not  be  reversed  ;  Ruppleyc  v. 
Hill,  4  H.  295.  But  if  in  such  a  case  the 
judgment  be  against  the  defendant  in  the 
singular  number,  it  will  be  construed  to  be 
against  the  one  who  pleaded  alone  and  not  to 
embrace  the  others;  and  the  judgment  will, 
therefore,  be  erroneous  in  not  disposing  of  the 
defendant  who  had  not  pleaded  ;  Henry  v. 
Halsey.  5S.  &  M.  .573. 

46.  Fiiilure  of  judament  to  embrace  all 
found  by  verdict,  A  judgment  should  embrace 
all  matters  well  found  by  the  verdict,  and  a 
failure  to  enter  judgment  for  any  matter  so 
found,  will  not  raise  the  presumption  that  there 
was  no  evidence  to  sustain  the  finding  in  that 
respect.  If  the  verdict  were  deficient  for 
want  of  evidence,  objection  should  be  made 
by  m«ttion  to  set  it  aside;  Abbey  v.  Merrick^ 
5  C.  3-0. 

47.  Judgment  on  penal  b' nd.  A  judgment 
on  a  penal  bond  should  be  for  the  penalty  of 
the  bond,  to  be  discharged,  however,  upon 
payment  of  the  amount  of  damages  found  by 
the  jury  ;  but  if  the  judgment  be  for  the  dam- 
ages, it  will  be  a  substantial  compliance  with 
the  rule  and  no  ground  fur  reverjjal ;  Brad- 


ford V.  Cw'lre.  41  M.  S.'iR;  S.  P..  Dovms  v. 
Ladd,  4  H.  40;  in  which  the  verdict  on  a  bill 
single  was  for  the  principal  and  interest  as 
damages  in  a  single  sum.  instead  of  a  sum  for 
the  debt  and  a  sum  for  the  d  images,  and  it 
was  held  good. 

48.  Construction  of  judgment  against  an 
administrator.  Where  the  action  is  against 
an  administrator  in  his  representative  capac- 
ity, the  verdict  and  judgment  against  "the 
defeniiant."  will  be  construed  to  be  against 
him  in  his  representative  capacity  ;  Bozmin 
V.  Broion,  6  li.  349.  See  Exkcutor  and 
Administrator,  317,  318. 

49.  Judgment  which  does  not  set  out  plain- 
tiff^ s  name.  A  judgment  will  not  be  re- 
versed when  the  names  of  the  firm  who  are 
plaintiffs  in  the  suit  are  set  forth  in  the  de- 
claration, and  the  judgment  merely  states  the 
firm  name  in  the  caption,  and  recites  that 
'Mhe  plaintiffs  do  have  and  recover,"  c. ; 
PresUy  v.  Anderson,  42  M.  274.  See  post, 
51. 

50.  Clerical  e>ror  in:  Correction.  If  in 
an  action  against  an  administrator,  the  judg- 
ment be  entered  against  the  defendant  individ- 
ually, it  is  a  mere  clerical  error,  which  the 
court  in  which  it  is  rendered  may  correct 
whenever  it  becomes  necessary  to  use  the 
judgment  in  evidence  in  that  court;  and  it 
seems  without  correction  it  is  a  good  judg- 
ment against  the  defendant  as  administrator; 
Hoggatt  v.  Montgomtry,  6  H.  93.  In  such  a  case 
the  conrt  in  which  a  suit  is  brought  to  en- 
force the  judgment,  has  no  power  to  correct 
the  error ;  it  can  only  be  corrected  in  the 
court  where  the  judsrment  was  rendered,  or 
on  writ  of  error ;  Barringer  v.  Boyd,  5  C. 
473. 

51.  Insertion  of  parlies*  names  in  final 
jud'jmtnt.     The   insertion   of  the   names  of 

the  i)arties  in  the  entry  of  the  final  judgment 
is  unnecessary,  if  there  be  enough  in  it  to 
connect  it  with  the  other  parts  of  the  record 
in  which  the  names  are  entered,  so  as  to 
make  the  judgment  a  part  of  the  record;  and 
hence,  if  the  clerk,  in  making  the  entry,  err 
in  the  name  of  the  plaintiff,  as,  for  instance, 
using  ''Brandon  Bank"  for  ''  Mississippi  and 
Alabama  Railroad  Company,"  it  will  be  im- 
material, and  the  judgment  good  ;  GrimbaU 
V.  Miss.  §•  Ala  R.  R  Co.,  3  S.  &  M  38.  And 
so  where  the  declaration  sets  ont  the  names 
of  the  partners,  and  the  judgment  merely 
states  the  firm  nam**,  and  recites  "that  the 
plaintiffs  do  recover,"  &c.,  it  is  good ;  Presley 
V.  Ande)son.  42  M.  274. 

52.  Omission  of  word  *^  dollars'*  in  judg- 
ment. The  verdict  and  judgment  must  corre- 
spond with  the  suit,  and  for  this  reason  a 
verdict  and  judgment  in  an  action  for  the 
recovery  of  mi»ney,  which  are  regular  in  all 
things,  except  in  omitting  the  word  '*  dollars." 
will  be  good,  and  that  word  will  be  supplied 
by  iiUendment;   Carr  v.  Andersan^  2  CJ.   I^'B. 

n3.  Acquiescence  in  clerical  error.  Great 
indulgence  is  extended  to  clerical  mispri- 
sions, and  when  they  have  been  acquiescea  in 
for  a  lonjf  time,  the  omission  or  inaccuracy,  if 
it  reasonably  appear  what  was  iuteuded,  will 
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be  supplied  by  intendment;  and,  therefore, 
where  in  the  entry  of  a  judgment,  the  words, 
"it  was  considered  by  ihe  court  that  the 
plaintiff  recover,"  were  omitted,  and  the  de- 
fendant afterwards  acquiesced  in  the  suffi- 
ciency of  the  entry  as  a  jud«:ment.  by  procuring 
an  injunction  restraining  the  execution  of  the 
judjrinent  upon  other  jrrounds,  and  kepi  up 
the  liiiiTHtion  for  twelve  years,  he  will  not  be 
permitted  then  to  say  there  was  no  formal 
judgment  against  him ;  Davis  v.  Ho<>peif  4  G. 

Si.  General  judgment  on  all  the  counts 
By  the  common  law.  where  there  are  several 
counts  in  a  declaration,  and  some  of  them 
had,  and  some  good,  if  jndgment  be  entered 
P'*uerally  on  the  declaration,  it  will  be  erro- 
neou.»«.  But  this  rule  of  the  common  law  is 
changed  by  the  statute  (H.&  H.  591).  pro- 
viding that  where  there  are  several  counts, 
one  of  which  is  faulty,  and  entire  dainnfft'S 
are  triven,  the  verdict  shall  be  good  ;  S(,ott  v. 
Pethles,  2  S.  &  M.  546. 

VI.  Judgments  by  Default. 

1.  Generally. 

55.  Cannot  he  taken  after  plea      A  judg- 
ment »»y  default  cannot  be  taken  when  there 
IS  a  plea  on  file,  undisposed  of;  Seher  v.  Wil- 
kin  son,  W.  108;  Taylor  v.  McNairy,  42  .\1. 
276;  and  where  in  the  record  for  the  Hiffh 
Court,  pleas  appear  before  the  entry  of  the 
judgment  by  default,  it  will  be  presumed  they 
were  filed  before  judgment,  though  there  is 
no    statement    showiuGT    when     they     were 
filed;    Tomlinson  v.   Hoyt^  I  S.    &  M    M5  ; 
Dickson  v.  Hnyty  3  H.  165 ;  Irving  v.  M  nf- 
\f ornery,  3  H.  191.    So  where  the  record  re- 
cites that  the  writ  was  returned  into  court  on 
the  first  day  of  the   term,  and  that  **  there- 
npon"  the  defendant  filed  his  plea,  which  is 
set  out  in  the  appropriate  place;  it  was  held 
that  the  plea  appeared  to  be  properly  filed, 
and  that  the  judgment  by  default  was  erro- 
neoui? ;  Purvis  v.  Forbes,  5  H.  6 18. 
iSee  Practicb.  23.  e^  seq, 
66.  Effect  of  judgment    by  default.      If 
a  party  permit  judgment  by  default   to   be 
taken  against   him,  it  is  per  se  an  admission 
of  a  cause  of  action,  though  the  declaration 
should  not  show  it,  by  failing  to  aver  the  exist- 
ence of  a  fact  which  is  essential  to  the  de- 
fendant's liability,  which,  however,  he  might 
waive.     Having    failed   to   plead   or  demur, 
he  cannot  gainsay  the  judgment;  Claiborne 
V.  Planters''  B%  2    H.  727  ;    S.  P.,  Winn  v. 
Zjevy,  2  H.  902;  Irwin  v.  Williams,  W.  314. 
57.  Failure  to  Htafe  amount  in.     If  in  en- 
tering judgment  by  default,  the  clerk  omit  to 
state  tue  amount,  the  court  cannot  at  a   sub- 
sequent terra  enter  a  new  judgment  without 
notice  to  defendant.    The  mode  to  correct  is 
by  petition,  and  notice  as  prescribed   by  the 
statute,  allowing    the   amendment  of  judg- 
ments (H.  &  H.  0.  18) ;  Poole  v.  McLeod,  1 
S.  &  M.  391.     Such  a  judgment  is  void,  and 
the  amount  cannot  be  inserted  by  the  clerk 
in    making   up  the   final  record  ;  Claughton 
Y.  Black,  2  0.  185. 


58.  Where  some  of  the  defendants  do  not 
plead.  Where  some  of  the  defendants  plead, 
and  some  do  not,  jndgment  by  default  should 
be  entered  against  the  latter  ;  but  if  there  be 
no  formal  judgment  by  default,  and  judgment 
for  the  amount  of  the  verdict  against  those 
pleading  be  entered  against  all,  it  will  be 
good  ;  Rappleye  v.  Hill,  4  H.  295 ;  Ilinry  v. 
Halsey,  />  i6.  <fe  M.  573. 

59.  Can  only  be  taken  on  notice  or  appear- 
ance. It  is  error  to  take  judgment  by  de- 
fault against  a  party  who  has  neither  been 
served  with  process  n(»r  entered  his  appear- 
ance;  Prentiss  v.  Mdlea,  1  S.  &  M.  521. 

60.  Good  on  notice  without  appearance. 
When  the  defendant  has  been  duly  served 
with  process,  judgment  by  default  may  be  en- 
tered against  him  without  an  entry  in  t  he  record 
showing  his  appearance;  Carter  v,Daizy,  42 
M.  501.    Seepos^,  66. 

2.   When   Judgment  by  Default  may  be  Final. 

61-  Same.  Judgment  by  default  final  may  be 
entere<l  against  the  endorser  of  a  promissory 
note  ;  Owen  v.  Little^  W.  ,S26.  In  such  case 
the  interest  is  calculated  by  the  clerk; 
Washington  v.  Planters'  B'k,  I  H.  231. 
Si»  on  an  action  for  an  award  for  a  specific 
sum;  CUarji  v.  Ea>st,  W.  439.  But  judg- 
ment by  default  on  a  foreign  note,  for  princi- 
pal and  interest,  cannot  be  made  final,  it  be- 
ing necessary  to  have  a  jury  to  ascertain  the 
fact  of  the  rate  of  interest ;  Fret  well  v.  Dins- 
more,  W.484.  And  when  the  declaration  on 
a  note  contains  the  money  counts,  but  has  no 
bill  of  particulars  filed,  judgment  by  default 
final  ni.iy  be  taken  for  the  note  and  interest; 
Gridey  v.  Brigs,  2  H.  830.  The  clerk  may 
also  calculate  tihe  statutory  damages  on  pro- 
test, on  judgment  by  default ;  Grigsby  v. 
Ford.  3  H.  184.  Judgment  by  default  final 
may  be  entered  whenever  the  action  is  for  a 
sum  certuin,  and  on  a  written  instrument 
which  ascertains  the  amount  du3 ;  but  not 
when  a  part  or  the  whole  of  the  demand  is 
upon  open  account;  Sandford  s,  Campbell, 
7S.  &  M.  107. 

Se  Practice,  28.  et  seq, 

3.  When  they  are  not  Final. 

62.  When  not  final.  A  judgment  by  de- 
fault on  a  foreign  note  cannot  be  final — a 
jury  must  ascertain  the  interest;  Fretwellv, 
Dinsmore,  W.  484.  Nor  where  the  suit  is 
on  open  account ;  Sanford  v.  Campbell.  7  S. 
&  M.  107.  And  where  in  an  action  of  cove- 
ant  on  a  bond  for  a  breach  of  its  conditions, 
the  defendant  makes  default,  the  judgment  is 
not  final ;  it  is  necessary  to  prove  the  breach 
and  the  damages,  the  bond  being  merely  an 
inducement  to  the  action ;  Carmichael  v. 
The  Governor.  3  H.  236. 

63.  S'lme.  In  actions  on  written  instru- 
ments for  a  sum  certain,  the  clerk  is  author- 
ised by  statute  to  make  the  calculation  of 
the  amount  due,  on  the  default  of  the  de- 
fendant. But  this  does  not  authorize  judg- 
ment to  be  entered  in  that  way.  where  there 
is  a  plea  of  the  defendant  answering  the  whole 
actiou,  and  a  replication   by  special   traver&e 
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in  which  it  is  confessed  that  only  a  part  of 
the  sum  sued  for  is  due,  and  in  which  are 
also  stated  the  facts  from  which  the  amount 
due  can  be  calculated,  and  to  which  there  is 
no  rejoinder  by  defendant.  In  such  a  case 
there  should  bea  judp^ment  nil  dicit,  with  a 
writ  of  inquiry  ;  Grover  v.  Gaunt,  6  S.  &  M. 
317. 

64.  Revised  Code  of  1857  on  the  subject. 
In  actions  of  debt  for  a  sum  certain,  and  in 
actions  founded  on  any  instrument  of  writing 
ascertaininof  the  sum  due,  or  upon  an  open 
account,  where  a  copy  of  the  account  is  filed 
with  the  declaration,  if  judsrmeut  be  ren- 
dered 0T\  demurrer,  or  by  confession,  or  by 
default  for  want  of  appearance  or  plea,  the 
clerk  shall  calculate  the  amount  due  for  prin- 
cipal and  interest,  and  judgment  shall  be 
entered  therefor;  and  such  judgment  shall 
be  final  on  the  last  day  of  the  term,  unless 
set  aside.  And  in  actions  where  the  sum  due 
does  not  appear  as  aforesaid,  and  in  all  ac- 
tions sounding  in  damages,  if  the  defendant 
do  not  appear  and  plead,  interlocutory  judg- 
ment by  default  shall  be  entered,  with  a 
writ  of  inquiry;  Rev.  Code  of  1857,  p.  521, 
art.  253. 

8.  Setting  aside  Jadgment  by  Defiaalt. 

65.  Judgment  entered  preniaturdi/.  If  a 
judgment  by  default  be  rendered  on  the  third 
day  of  the  imparlance  term,  and  before  the 
time  of  pleading  has  expired,  it  will,  neverthe- 
less, be  good,  if  no  applica'ion  be  made  to  set 
it  aside,  and  for  leave  to  plead ;  Winsto7i  v. 
Miller,  12  S.  &  M.  550.     See  Praotiok.  :H. 

66.  Setting  aside  judgment  hy  default. 
Judgment  by  default  will  be  set  aside  on  affi- 
diivit  of  merits  and  payment  of  costs,  when 
the  opportunity  for  trial  at  the  regular  term 
has  not  been  lost;  Porter  v.  Johnson,  2  H. 
736.  And  where  a  writ  of  inquiry  is  awarded, 
the  judgment  is  not  final  until  the  writ  of  in- 
quiry is  executed,  and  the  adjournment  of 
the  term  at  which  the  writ  was  executed  ;  and 
hence,  such  a  judgment  may  be  set  aside  at 
a  term  subsequent  to  its  entry,  if  the  writ  of 
inquiry  has  not  been  executed;  Maury  v. 
Roberts,  5  C.  225. 

vn.  Amendment  of  Judgments. 

See  Amendment.  24.  25. 

67.  Statute  of  IS  12,  IT.  C.p.  877,  H  »6.  f^?, 
98.  By  this  statute  it  is  provided,  that  where, 
in  the  record  of  any  judgment  or  decree  of 
any  superior  court  of  law  or  equity,  there 
shall  be  any  mistake,  miscalculation  or  mis- 
recital  of  any  sum  or  sums  of  money,  &c..  or 
of  any  name  or  names,  and  there  shall  be 
among  the  record  of  the  proceedings  in  the 
suit,  *  *  *  any  verdict,  bond,  bill,  note,  or  any 
other  writing  of  the  like  nature  or  kind, 
whereby  the  judgment  or  decree  niav  be 
safely  amended,  it  shall  be  the  duty  of  the 
court  in  which  the  judgment  was  rendered, 
or  the  judge  thereof,  to  amend  the  ju<lgment 
thereby,  on  reasonable  notice  to  the  oppo.^site 
party.  Th's  statnt*  is  re-enacted  in  the  Kev. 
Code  of  1857,  p.  5U9,  art.  186. 


68.  Amendment  mtmt  b^.  on  notice.  A 
judgment  cannot  be  amended  except  on  proper 
notice  to  the  other  party;  Dorsey  v.  Peirce, 

5  H.  173 ;  yet,  if  the  other  party  appear  and 
contest  the  amendment,  he  cannot  complain 
that  he  had  no  notice ;  Graves  v.  Fulton,  7 
H.  592;  Shirley  v.  Conway.  44  M.  434.  Nor 
can  an  order  made  in  vacation  amending  a 
judgment,  be  itself,  set  aside  in  term  time, 
except  on  due  notice  to  the  adverse  party; 
Graves  v.  Fulton,  supra.  And  so.  if  in  enter- 
ing a  judgment  by  default,  the  clerk  omit  to 
state  the  am'ount,  the  court  cannot,  at  a  sob- 
sequent  term,  enter  a  new  judgment,  without 
notice  to  the  defendant.  The  proper  mode 
to  correct  it,  is  by  petition  and  notice  under 
the  statute;  Poole  v.  McLeod.  1  S.  &  M.  39; 
S.  P.,  Rusf<eU  V.  McDougall  3  S.  &  M  234. 
But  where  the  error  is  a  mere  clerical  one.  as 
entering,  in  an  action  against  an  administra- 
tor, a  judgment  against  him  individually,  the 
court  may  correct  it  at  any  time,  when  it  is 
offered  in  evidence ;  Hoggatt  v.  Montgomery, 

6  H.  93.     See  ante.  .50. 

69.  What  judgments  may  be  amended. 
Judgments  by  default,  as  well  as  other  judg- 
ments, may  be  amended,  when  the  clerk  has 
made  a  miscalculation  of  the  amount  due; 
Poole  V.  McLeod,  IS.  &  M.  392;  Graves  \. 
Fulton,  7  H.  592.  But  where  a  verdict  is 
rendered  and  no  judgment  entered  on  it  the 
court  must,  at  thai  term,  give  a  day,  which 
must  not  be  beyond  the  next  term  at  which 
the  judgment  will  be  entered;  and  if  this  be 
not  done,  the  cause  goes  off  the  docket  nnd 
is  discontinued,  and  judgment  cannot  after- 
wards be  entered  on  it.  Such  a  case  is  not 
within  the  statute,  allowing  amendments  of 
judgments;  Ralph  v.  Prester,  6  C.  744.  A 
judgment  cannot  be  amended  after  forthcom- 
ing bond  given  on  it  and  forfeited ;  Bums  v. 
Stanton.  2  S.  &  M.  457 ;  Dowd  v.  Hunt,  18 
S.  <SL  M.  414. 

70.  Limitation  in  amendments.  There  is  no 
limitation  as  to  the  time  in  which  applica- 
tions for  amendment  under  the  statute,  shall 
be  made ;  Graves  v.  Fulton.  7  H.  592.  But  a 
judgment  cannot  be  amended  after  forthcom- 
ing bond  taken  and  forfeited  ;  Bwms  v.  iS^aw- 
ton.  2  S.  &  M.  457  ;  D(ywd  v.  Hunt,  10  8.  & 
M.  414. 

71.  The  evidence  necessary  to  amend  by. 
A  judgment  cannot  be  amended  or  entered  at 
a  subseqent  term  as  of  a  former  term,  nunc 
pro  tunc,  on  parol  evidence,  or  from  entries 
on  the  judge's  docket.  It  can  only  be 
amended  where  there  is  something  in  the 
record  to  amend  by  ;  Rhodes  v.  Sherrod,  8  S. 
&  M.  97  ;  Bnon  v.  Boon,  lb.  318  ;  Ru^eU  v. 
McDougalL  3  S.  &  M.  2:U ;  Dickson  v.  Hof, 
3  H.  165  ;  Moody  v.  Grant,  41  M.  .o65. 

72.  Entry  of  judgment  nunc  pro  tunc  If 
the  verdict  be  properly  recorded,  and  the 
entry  of  the  judgment  on  it  void,  the  court 
may.  at  a  subsequent  term,  enter  the  proper 
judgment;  Easterling's  Case.  6  G.  210.  And 
so  if  a  verdict  be  rendered  at  one  term  of  the 
court,  and  from  any  reason  the  judgment  of 
the  court  be  not  entered,  it  is  competent  for 
the  court  at  a  subsequent  term  to  order  % 
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jndgment  according  to  the  verdict  to  he  en- 
tered, nunc  pro  tunc  (see  ante,  09) ;  but  if 
there  be  no  verdict  in  the  record,  this  can- 
not be  done.  When  the  only  evidence  of  the 
verdict  contained  in  the  record,  is  the  recital 
of  the  clerk  in  entering  the  judjorment  nunc 
pro  tunCf  it  will  not  do,  and  tie  judgment  so 
entered  will  be  set  aside,  though  no  objec- 
tion be  made  bj  the  adverse  party  to  the 
entry  at  th«  time  it  was  made ;  Gray  v. 
Thomas,  12  S.  A  M.  lU. 

72a.  That  judgments  are  ordii  amendable 
by  matter  of  record  ;  see  Amkndment,  25. 

Tin.  Assigiiment  of  Judgments. 
See  Assignment,  4. 

IX.  Berersal  of  Judgments. 

73.  Ejff'ect  of  reversal.  If  the  original  judg- 
ment be  reversed  on  writ  of  error,  the  forth- 
cuming  bond  and  judgment  thereon  are  ipso 
facto  made  void,  without  a  judirmeni  of 
quashal;  Hoy  v.  Couch,  5  H.  18«.  After 
reversal,  the  rights  of  the  parlies  stand  ex- 
actly as  they  were  before  its  rendition,  at 
least  as  to  all  matters  which  transpired  before 
its  rendition.  Whatever  specific  thing  has 
been  taken  in  execuiion  and  not  sold,  is  to  be 
restored,  and  a  writ  of  restitution  will  issue 
for  that  purpose;  Harris  v.  Newman,  5  H. 
654.  Hut  the  reversal  will  not  invalidate  a 
sheriff's  sale  made  under  it.  before  reversal,  to 
a  bona  jide  purchaser  ;  Natchez  Insurance 
Co.  v.  Helm,  18  S.  &  M.  182. 

iHa.  Same :  Where  there  is  an  agreement. 
If,  in  a  contest  between  several  judgment 
creditors  in  the  Circuit  Court  in  relation  to 
the  application  of  money  in  the  hstnds  of  the 
sheriff,  the  creditors  whose  claims  are  post- 
poned, signify  an  intention  to  appeal  or  sue 
out  a  writ  of  error,  and  it  be  thereupon 
agreed,  between  all  the  parlies,  that  tlie  sheriff 
shall  loan  out  the  money  for  the  benefit  of 
the  party  who  shall  succeed  in  the  litigation  ; 
then,  if  the  creditor  whose  claim  was  prefer- 
red ill  the  Circuit  Court,  receive  the  money 
from  the  sheriff  in  payment  of  his  judgmeni, 
he  will  be  compelled  to  refund  it,  if  on  deter- 
mioation  of  the  writ  of  error  his  claim  shall 
not  be  sustained,  although  he  received  the 
money  before  the  writ  of  error  was  sued  out, 
and  whilst  the  judgment  in  his  favor  was 
good  and  unreversed  ;  Gray  v.  Edwards,  I 

74.  Erroneous  to  one  is  erroneoiis  to  all* 
If  a  judgment  be  erroneous  as  to  one  defend- 
aot,  as  fur  want  of  notice  to  him.  it  is  erro- 
neous as  to  all ;  it  cannot  be  severed  ;  Demoss 
V.  Ctimp.  5  H.  516;  Ayres  v.  Bailey,  5  H. 
688  ;  (Jraves  v.  \ViUtains,  2  S.  &  M.  286. 
Sed  vide  High  Couht.  139.  199. 

i.V  Erroneous  on  its  face.  If  a  judgment 
on  its  face  recite  a  state  of  facts  which  show 
it  to  be  erroneous,  the  HighConrt  will  so  de- 
clare it  without  a  bill  of  exceptions ;  Com'l 
B'k  of  Manchester  v.  Coroner  of  Yazoo  Co., 
6  H.  o30. 


X.  EeviYor  of  Judgments. 

See  Rrvivor,  2,  8  to  13.  Scire  Facias,  2, 
6,  8,  9,  10.  11,  12,  et  seq. 

76.  Form  of  judgment,  A  judgment  on 
scire  fitcias  to  revive  a  judgment,  should  be 
an  award  of  execution,  and  not  qu^d  recuperet; 
Locke  V.  Brady,  1  G.  21. 

See  SciBB  Facias,  26.    Rbvivor,  25. 

ZI.  Satisfaction  and  Payment  of  Judgments. 

See  ExKouTioN.  51  to  68. 

77.  Payment  to  clerk.  Payment  of  a  judg- 
ment to  the  clerk  of  the  Circuit  Court  in 
which  it  is  rendered,  is  no  satisfaction  of  it; 
Lnvis  V.  Johnson.  W.  260 ;  S.  P.,  Matthews  v, 
Montgomery,  3  C.  150. 

S'"e  Circuit  Clkrk,  I. 

78.  Wliere  condemnation  of  property  a 
satisfaction.  Where  a  creditor  succeeds  in 
condemning  to  the  payment  of  his  judgment, 
money  in  the  hands  of  the  sheriff,  collected 
for  the  debtor,  such  condemnation  is  pro  tanto 
a  sntisfaction  of  the  judgment,  whether  the 
creditor  receive  the  money  from  the  sheriff  or 
not,  unless  the  creditor,  immediatelv  after  ob- 
laining  the  condemnation,  revest  the  debtor 
with  the  right  to  demand  and  to  recover  from 
the  slier. ff  the  money  so  collected  ;  .  Skinner 
V.  Jayne.  2  C.  567. 

79.  Payment  by  shelly.  The  pavment  by  a 
sheriff  of  an  execution,  which  he  has  become 
liable  to  pay,  by  virtue  of  a  failure  to  return 
it  according  to  law,  is  a  satisfaction  of  the 
judgment,  and  does  not  operate  as  a  transfer 
of  the  plaioliflTs  right  to  the  sheriflf.  Such  a 
transaction  is  not  within  the  operation  of  the 
statute,  which  provides,  that  when  the  sheriff 
shall  pay  a  judgnjent  rendered  against  him 
for  a  failure  to  return  an  execution,  the  plaii  - 
tiff's  right  in  the  original  judgment  shall  vest 
in  him  ;  Rollins  v.  Thompf-on,  13  S.  <k  M. 
522 ;  Morris  v.  Lake,  9  S.  &  M.  521. 

80.  Bond  under  valuation  and  forthcom- 
ing bond  law.  The  forfeiture  of  a  bond 
given  under  the  valuation  law,  by  even  a 
part  of  the  defendants,  is  a  satisfaction  of  the 
judgment,  and  a  discharge  of  the  other  de- 
fendants not  joining  in  the  bond ;  Davis  v. 
Hoopes,  4  G.  174.  The  rule  is  the  same  where 
a  forthcoming  bond  is  given  and  forfeited ; 
Stewart  v.  Fuqua,  W.  175.  And  if  the  forth- 
coming bond  be  quashed  by  a  void  judgment 
(niter  return  term),  the  judgment  is  still  sat- 
isfied, ard  an  execution  on  it  will  be  void ; 
Moody  V.  Harper,  6  C.  615.  See  Forthcom- 
ing Bond.  32,  32a. 

81.  Presumption  of  payment.  No  presump- 
tion of  the  payment  of  a  judgment  arises 
from  a  failure  to  issue  an  execution,  until 
alt^r  the  lapse  of  a  year  and  a  day  from  its 
rendition;  and  the  judgment  creditor  within 
that  time  seeking  to  compel  the  defendant  (an 
administrator)  to  give  new  security,  need  not 
allege  that  the  jndgment  is  unpaid ;  Meyer  v. 
Dorrance^  3  G.  263. 

Xn.  Lien  of  Judgments. 
See  Federal  Coubts,  7,  10. 
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1.  Kature  of  the  Lien. 
B2.  Is  U'lta  Hqht  ofproperti/.  The  general 
lieu  t>f  a  judgment  does  not  j)cr  ne  constitute 
a  right  of  property,  hut  it  cnnfers  a  riifht  to 
levy  to  the  exclus'on  of  adverse  interests 
8ul»seqnently  acquired;  and  when  a  levy  is 
made  it  reh»tes  back  to  the  date  of  the  judg- 
ment (or  the*  commencement  of  the  lien)  and 
cuts  nut  intermediate  encumbrances.  Subject 
to  this,  the  debtor  may  sell  the  property,  or 
it  may  be  levied  on  by  any  other  creditor, 
who  is  entitled  to  hold  it  airainst  every  other 
person,  except  such  judgment  creditor,  and 
even  against  him.  unless  be  consummate  his 
title  by  a  levy  and  sale  under  his  judijmont; 
Conil  B  k of  Manchester  v.  Coroner  of  Vxzoo 
Co.,  6  H.  .')3U;  Walton  w.  Har groves.  42  M. 
18.  'I'he  lien  is  neither  jus  in  re.  nor  jus  ad 
rem;  it  is  not  a  property  in  the  thing  (on 
which  it  exists),  nor  does  it  constitute  a  right 
of  action  for  the  thing;  it  is  a  mere  charge 
on  the  thing,  which  can  only  be  enforced  by 
taking  it  in  extcution.  And  hence,  a  purcha- 
ser «»f  personal  property,  for  a  valuable  con- 
sideration, on  which  u  judgment  lien  exists, 
if  he  remove  the  property,  so  tliat  it  cannot 
be  seized  under  the  execution,  is  not  respon- 
sible for  its  value  to  the  judgment  creditor. 
The  rule  which  makes  such  a  purchaser  liable 
to  a  parly  having  a  lien  on  t-e  property 
bought,  is  applicable  only  where  the  cretliior 
has  a  direct  technical  trust  in  the  property, 
and  where  the  parties  are  special  trustees, 
and  hold  the  property  as  such;  D.zier  v. 
Lew  18^  5  C.  579. 

2.    The  Extent  of  the  Lien. 
A.    Its  Extknt,  bo  far  as  Rklatrs  to  the 

Nature  op  the  Property  of  Defendant. 

83.  No  lien  on  chases  in  action.  A  judg- 
ment is  a  lien  only  on  that  property  of  the 
defendant  which  can  be  seized  and  sold  under 
execution,  and  hence,  is  no  lien  on  choses  in 
action  ;  Black  v.  McMnrtri/,  W.  389.  Nor  on 
u  growing  crop  of  d  fondant ;  a  levy  on  it  is 
pndiibited  by  law,  and  if  it  be  sold  by  the 
debtor  before  it  is  gathered,  the  buyer  will  take 
it  in  preference  to  a  judgment  jijralnst  the 
debtor;  Planters'  Bank  v.  Walker,  3  S.  «fe 
M.  4<i9.  It  is  not  a  lien  on  ejjuiiies  of  re- 
demption of  the  mortgajTor;  Marlow  wJohn^ 
son,  2  G.  128 ;  S  P..  Thornhill  v.  Gdmer.  4 
S.  &  M.  153:  Baldxoin  v.  Jenkins,  1  (J.  206  ; 
Wolfe  V.  Dowrll.  13  S.  &  M.  103;  Boarman 
V.  CaHett,  lb.  149;  Henry  y.  FtUlerton,  lb.  731 ; 
Canlzim  v.  Dorr,  5  C.  25 1,  Nor  on  any  equita- 
ble estate  of  the  defendant ;  Colemnn  v.  Rives, 
2  0.  634;  Hogan  v.  Burnett.  8  G.  617.  Unless 
it  be  a  complete  equity  ;  Wolfe  v.  Dowtll, 
supra.  Ana  a  judgment  against  an  adminis- 
trator is  no  lien  on  the  realty;  Langst'tn  v. 
Ahney,  43  M.  161.  But  courts  of  equity  will 
regard  and  treat  them  as  liens  on  equities,  and 
enforce  them  accordingly,  by  placing  the  judg- 
ment creditor  in  the  place  of  the  judgment 
debtor  in  regard  to  the  equity  ;  Roach  v.  Ben- 
nett, 2  0.  98.  But  it  is  now  held  that  under 
the  Act  of  1857  (Rev.  Code  308.  art.  12). 
equities  of  redemption  and  incomplete  equi- 
ties are  subject  to  sale  under  execution  for 


any  debt  of  the  mortgagor,  except  the  debt 
secured  by  the  mortgage ;  Carpenter  v.  Bowen, 
42  M.  28. 

See  Kxrcdtion,  31. 

83a.  Lien  on  land  held  by  certificate  nf 
entry,  A  judgment  is  a  lien  on  land  before 
the  issuance  of  the  patent,  and  whilst  held 
by  the  purchaser  from  the  United  States,  un- 
der a  certificate  of  eutrv  only;  Huntington^, 
Allen.  43  M.  654. 

B.  Its  Extent  Trrritoriatj.y. 
84.  Lien  all  over  the  State,  under  Act  of 
1H24.  Under  this  act  a  judgment  was  a  lieu 
on  the  defendant's  property  not  only  in  the 
county  in  which  it  was  rendered,  but  in  rver? 
other  county  in  the  State;  Conil  tV  R.  H- 
Hk  V.  Helderburn,  6  H.  536.  But  since  the 
passage  of  the  Act  of  1841,  the  rule  is  differ- 
ent ;  judi^ments  are  no  longer  liens  out  of  the 
counties  in  which  they  are  ^rendered,  or  in 
which  they  are  enrolled;  and  therefore  if 
property  be  situated  in  a  different  county, 
where  there  is  no  enrolment  of  any  judgment, 
and  there  be  several  judirmetits  against  the 
debtor,  the  execution  from  that  judgment 
which  is  first  received  by  the  sheriff  and  first 
levied,  will  have  priority  over  all  others,  with- 
out reference  to  the  date  of  the  judgments ; 
Gresham  v.  Roberts,  2  S.  &  M.  471.  And  no 
lien  in  such  eases,  arises  until  the  levy;  Hnn- 
I  tingtan  v.  Allen,  44  .M  e.')^.  But  where  the 
I  lieu  has  once  attached  upon  persoimlty.  its 
removal  to  another  county,  without  the  con- 
sent of  the  plaintiff,  cannot  defeat  the  lien, 
the  removal  beinsr  a  fraud  upon  the  rights  of 
the  creditor;  Chilton  v.  Cox,  7  S.  &  M.  791; 
Stevens  v.  3fan  fum.  5  C.  481. 

H.i.  Restricting  old  lit^ns,  unless  judgment 
enroVed.  The  .Act  of  1841,  taking  away  the 
I  hen  of  existing  judgments,  except  in  those 
counties  wherein  the  plaintiff  shall  file  an  alj- 
stract  of  his  judirment  by  1st  day  of  »luly, 
1H41.  is  constitutional;  and  on  failure  of  the 
plaifitiff  t  •  comply,  the  lien  is  lost;  Tarpley 
v.  Hamer.  9  S.  &  .M.  310. 
C.  Its  Extent  as  Regards  Purchasers  From 
the  Defendant. 

86.  No  lien  against  second  purchaser. 
Under  the  enrolment  law  of  1844  (H.  0. 
892, 1  8),  the  lien  of  a  judgment  extends  only 
to  the  property  of  the  defendant  whilst  it  is 
c»wned  by  him  or  by  a  purchaser  from  hnn. 
It  does  not  bind  iheproperty  where  there  has 
been  a  resale  to  a  sub  or  remote  purchaser ; 
Stevens  v.  Mangum,  5  C.  481.  Whether  thi< 
is  the  rule  under  the  Act  of  1857;  Quaere  f 
It  probably  is. 

3.   Enrolment  Law  of  1844. 

87.  Its  effect  on  liens  of  prior  Judgment.  By 
the  enrolment  law  of  the  24th  February,  1844. 
all  judgments  rendered  prior  to  its  passage,  if 
enrolled  by  I  at  July  of  that  year.  w«Te  to  pre- 
serve their  liens  as  they  then  exis^ted.  from 
their  respective  dates,  in  the  same  way  as  if 
no  enrolment  had  been  required  ;  Wt/att  v. 
Beatty,  10  S.  &  M.  463.  And  under  tliai  act 
all  prior  judgments  which  have  not  been  en- 
rolled, according  to  the  provisions  thereof, 
have  lo»t  their  lieus,  and  those  enrolled  afivr 
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the  time  limited  by  that  act.  become  liens 
again  only  from  the  date  of  their  enrolment ; 
and  this  is  the  rnle,  though  the  omission  to 
enrol  is  not  the  fault  of  the  plaintiff",  but  re- 
sults partly  from  the  omisdion  iind  neglect  of 
the  clerk  to  obey  the  plaintifi'^s  instruction  to 
enrol  the  judgment,  and  for  which  the  plain- 
tiff" has  paid  him  his  lawful  fees;  but  in  such 
case  the  c'erk  will  be  liable  for  the  damages, 
besides  the  penalty  of  $500  prescribed  by  the 
statute  ;  Planters'  Bank  of  Tennessee  v.  Con- 
gtr,  12  8.  &  W.  o27 

88.  Same :  Expiration  of  lien  by  lapse  of 
ttco  years  :  Limiiaiion  Law  of  1844.  By  the 
limitation  law  of  24th  February,  1^44,  J  13,  it 
w«s  provided  that  the  lien  of  all  judgments 
theretofore  rendt-rod.  should  expire  within 
two  years  from  the  passage  of  the  act.  Before 
the  two  vears  expired,  to  uit.  on  19th  Feb- 
ruary. 1846.  the  Legislature  passed  another 
act.  which  provides  that  the  said  13th  section 
shall  not  be  so  construed  as  to  affect  the  right 
or  impair  the  lien  of  any  judgment,  where  the 
plaint  iff* or  other  persons  interested,  have  been 
prevented  from  levying  the  execution,  by  vir- 
tue of  a  preceding  levy  under  an  execution 
emanating  from  a  junior  judgment,  nnd  where 
the  officer  l»*vyii»g  the  junior  execution  fails, 
refuses  or  neglects  to  sell  the  properly  levied 
on,  by  the  */4th  February,  1846  :  Hild,  1st, 
that  this  last  act  having  been  passed  before 
the  bar  to  the  lien  hud  become  complete  un- 
der the  first  act.  it  would  have  the  effect  of  a 
Legislative  exception  to  the  first  net.  and 
would  be  as  effectual  as  if  embodied  in  it; 
2d,  that  p'*oceeding8  under  the  junior  execu- 
tion, which  did  not  prevent  the  levy  of  the 
older  execution,  would  not  prevent  ihe  bar 
of  the  lien  of  the  older  execution  ;  3d,  that  a 
levy  by  a  United  States  marshal,  on  property 
of  the  defendant,  which  was  claimed  by  an- 
other and  which  by  agreement  of  all  the  par- 
ties was  allowed  to  remain  in  the  marshal's 
hands,  the  claimant  not  giving  bond,  did  not 
prevent  the  levy  on  it  of  other  executi«ms 
against  the  defendant,  as  the  marshnl,  after 
the  agreement,  was  to  be  considered  as  in 
possession  as  bailee  and  not  as  marshal,  and 
that  on  the  determination  of  the  claim  a«»aiiist 
the  claimant,  the  issue  ot  the  (h'strinrjas  to  en- 
force that  judgment,  did  not  |>reveni  the  levy  ; 
4th,  whether  the  said  I3th  section  of  the  limi- 
tation act,  fixing  the  limitation  at  two  years, 
or  the  enrolment  law  pa.<5svd  on  the  same  day, 
which  fixes  the  limitation  at  five  years,  shall 
prevail ;  Qiicere  f  But  the  subsequent  recog- 
nition of  the  i3th  section  by  the  Act  of  1846, 
grave  it  force  over  the  enrolment  law;  Plan- 
ters' Bank  v.  Black.  11  S.  &  M.  43. 

89.  Same,  Under  the  said  1 3th  section  of 
the  limitation  act  of  1844,  the  lien  of  all  judg- 
ments rendered  prior  thereto,  ceased  within 
two  years  from  the  passage  of  that  act, 
whetner  the  judgments  are  enrolled  or  not. 
At  the  expiration  of  that  period,  the  lien 
ceases,  even  as  to  property  levied  on  under 
the  judgment,  but  not  sold  wihin  that  time. 
So  that,  if  there  be  a  judgment  against  the 
defendant,  rendered  since  that  act,  whose  lien 
hu8   uut  expired,  it  will  be  the  duty  of  the 


sheriff  selling  the  propeity  under  the  levy,  to 
apply  it  to  the  junior  judgment,  the  hen  of 
which  is  valid;  Rupert  v.  Dnntzler,  12  S.  & 
M.  697 ;  S.  P.,  Emanuel  v.  Burnett,  12  S.  & 
M.  473.  And  if  the  sale  be  under  several 
judgments  rendered  prior  to  the  act  of  1844, 
and  under  one  rendered  since  that  time,  the 
last  will  be  first  satisfied,  and  the  surplus,  if 
any,  will  go  to  the  others  according  to  their 
priority  in  being  levied;  Heizer  v.  Fisher,  13 
S.  &  M.  672.  And  so  if  the  property  has 
been  levied  on  and  sold  under  a  junior  judg- 
ment within  the  two  years,  and  a  levy  is  made 
on  it  under  a  ju('gment  prior  to  the  act,  and 
of  prior  lien,  and  the  sale  is  not  made  under 
this  la.st  judgment  within  the  two  years,  its 
lien  will  be  lost  and  the  sale  under  the  junior 
judgment  will  confer  a  good  title;  Beime  v. 
Movxr.  13  S.  &  M.  427.  And  this  rule  is 
applied  equally  to  personal  and  real  prop- 
erty of  the  defendant;  Beime  v.  Mower, 
supra.  And  the  lien  expires  with  the  two 
years,  notwithstanding  the  levy  was  made 
within  that  time,  and  a  sale  was  prevented  by 
injunction;  Kilpatrick  v.  Byrne,  3  C.  571. 
But  these  Acts  of  18-14,  do  not  apply  to  prior 
judgments  rendered  in  favor  of  the  Stale,  or 
in  favor  of  a  trustee  for  the  State,  for  in  that 
respect,  they  are  mere  statutes  of  limitation, 
which  do  not  affect  the  State  ;  Josselyn  v. 
Stone  ^-  Matth'ws,  6  C.  753. 

90.  Sheriff's  sale  under  enrolment  law 
of  1844,  is  good  against  all  lief  is.  Under 
the  enrolment  law  of  1844  (H.  0.  891),  all 
sales  of  property  of  a  judgment  debtor  under 
execution  are  made  for  the  benefit  of  the 
creditor  having  the  oldest  lien,  and  the  pur- 
chaser takes  it  discharged  absolutely  of  all 
judgment  liens  and  it  is  the  duty  of  the 
sheriff*  or  marshal ;  making  the  sale,  to  apply 
the  money  to  the  oldest  lien ;  in  such  case, 
the  lien  which  is  lost  on  the  property,  at- 
taches to  the  proceeds  of  the  sale.  If  the 
sale  be  made  under  a  judgment  in  the  United 
States  court,  having  a  junior  lien,  and  by 
agreement  between  the  plaintiff  and  the  pur- 
chaser, the  money  is  not  paid  to  the  marshal, 
but  the  purchaser's  notes  are  taken  by  the 
creditor,  then  a  creditor  having  an  older 
judgment  lien,  may  have  the  note  applied  to 
his  beiu'fit,  and  the  purchaser  himst  If  being 
threatened  with  a  levy  on  the  property  bought 
by  him,  under  the  older  ju<lgment.  may  inter- 
plead the  plaintiff'  in  the  judgment  under 
which  he  bought,  and  the  one  threa'ening  the 
levv,  and  have  the  threatened  levy  enjoined, 
and  the  notes  applied  to  the  older  judgment  ; 
Brown  v.  Bacon,  5  0.  589.  See  Shkriff 
AND  Shkfuff's  Sale.  84. 

91.  Sd'e  by  constable  under  Art  of  1844. 
A  constable  is  not  bound  to  examine  the 
judgment  roll  of  his  county  before  appropri- 
ating mouey  made  by  him  under  an  execution 
in  his  hands;  Hightoioer  v.  Taylor,  6  G.  38V». 

92.  Acts  of  18  »7  and  1824,  as  to  appropii- 
ating  proceeds  of  sales,  There  was  no  pro- 
vision in  the  Act  of  1824,  requiring  the  sheriff 
to  appropriate  mouey  arising  from  proceids 
of  sales  under  execution,  to  any  execution  not 
levied  on  the  property. 
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Under  the  Act  of  1857.  there  is  no  provision 
requiring  the  sheriff  to  consult  the  judgment 
roll,  and  appropriate  money  lo  the  oldest  en- 
rolled judgm<'nt.  The  act  provides  that  judg- 
ments shall  have  priority,  according  to  the 
order  of  their  enrolment,  and  then  proceeds 
as  follows:  "But  the  priority  of  liens  pro- 
vided for  in  this  article,  shall  not  extend  to 
judgment  creditors  who  fail,  neglect,  or  refuse 
to  sue  out  execution  for  the  satisfaction  of  his, 
her  or  their  judgments,  until  a  junior  judgment 
creditor  has,  by  due  diligence,  caused  his 
execution  to  be  levied  on  the  property  of  the 
defendant;  but  in  all  such  cases,  the  sale  by 
the  sheriff  or  other  officer,  shall  vest  the 
title  of  the  defendant  or  defendants  in  the 

Eurchaser,  and  the  proceeds  of  such  sale  shall 
e  applied  to  the  satisfaction  of  the  junior 
judgment  creditor. 

Provided,  That  before  said  junior  judg- 
ment creditor  shall  cause  a  levy  to  be  made, 
he  shall  give  notice  to  older  creditors  in  ex- 
ecution, that  unless  they  proceed  to  levy 
within  ten  days,  he  will  proceed  to  levy ;  in 
that  case,  he  shall  have  a  preference  under 
his  levy." 

Under  this  statute,  the  purchaser,  under  a 
junior  judgment,  will  take  the  property  ab- 
solved from  the  older  lien,  whether  the  notice 
has  been  given  or  not.  And  the  proceeds  of 
the  sale  under  a  junior  judgment,  will  go  to 
the  older  judgment,  both  being  duly  enrolled, 
where  at  the  time  of  the  sale,  executions 
from  both  were  in  the  sheriff's  hands,  and 
only  the  junior  one  levied,  unless  the  creditor 
has  been  guilty  of  some  act  of  negligence 
which  would  postpone  his  lien  \  M.  ^  0.  R, 
JR.  Co.  V.  Trotter,  7  G.  416. 

See  posty  970. 

93.  Not  necessary  to  enrol  decree  fore- 
dosing  a  mortgage.  It  is  not  necessary  to 
enrol  a  decree  foreclosing  a  mortgage,  in  order 
to  preserve  the  lien  of  the  mortgagee ;  the 
decree  in  such  case  creates  no  lien,  but  is  a 
mere  step  to  enforce  the  rights  created  by  the 
mortgage,  and  is  not  within  the  act ;  Plan- 
ters' Bank  of  Tennessee  v.  Conger,  12  S.  & 
M.  527. 

94  Form  of  entry  on  the  roll  as  to  parties* 
names.  In  the  entry  of  a  judgment  on  the 
judgment  roll,  it  is  not  necessary  to  the  va- 
lidity of  the  lien  thereby  created  as  against 
the  defendant,  whose  name  is  inserted  on  the 
roll,  that  the  names  of  the  other  defendants 
on  the  judgment  should  be  also  entered. 
The  entry  is  sufficient,  if  it  shows  a  judgment 
against  the  person  in  reference  to  whom  in- 
formation is  sought,  by  an  inspection  of  the 
roll.  Nor  in  such  case  is  it  necessary  that 
great  precision  should  be  used  in  the  entry  of 
the  name  of  the  plaintiff  in  the  judgment. 
If  the  entry  be  sufficient  to  refer  the  inquirer 
to  the  records,  and  to  show  that  it  is  the 
same  judgment  found  on  the  records,  it  is  all 
that  is  required ;  Jossdyn  v.  Stmie  &f  Mat- 
thews, 6  C.  753. 

4.    Liens  generally,  under  the  Act  of  1824. 

A.     When  the  Lien  Commences. 
95.  From  date  of  judgment.    Under  the 


Act  of  1824,  judgments  are  a  lien  on  all  the 
property  of  the  dt^fendant,  wherever  sitoated 
in  the  8ta»e.  and  from  the  date  of  their  ren- 
dition ;  Bumey  v.  Boyett.  1  H.  39 ;  ConCl 
B'k  (if  Manchester  v.  Helderbum,  6  H.  536; 
Andrews  v.  Wilkes,  lb.  554. 

B.    Two  Judgments  op  same  Date. 

96.  First  entry  has  priority.  Where  two 
judgments  are  entered  on  the  same  day  against 
the  same  defendant,  that  has  a  prior  lien 
which  is  first  entered;  Biggam  v.  Merritt, 
W.  430;  ^tth  V.  Ship,  1  H.  234;  contra, 
Barney  v.  Boyett,  1  H.39,  which  was  over- 
ruled by  Smith  v.  Ship,  supra.  And  the  rule 
is  the  same  under  the  enrolment  law  of  1857; 
Keed  v.  Havtland.  9  G.  323,  where  it  is  held, 
that  if  two  judgments  be  entered  against  the 
same  defendant  on  the  same  day,  that  which 
is  first  entered  and  first  enrolled,  has  a  prior 
lien. 

C.    Loss  OF  Priority  of  Lien   of  Oldest 
Judgment. 

See  Executions,  42a,  et  seq. 

97.  Diligence  required:  Negligence: 
Fraud  of  plaintiff.  The  lien  of  a  judgment, 
under  the  Act  of  1824,  is  a  mere  security  for 
the  debt,  to  be  pursued  with  diligence  and 
good  faith.  If  a  prior  execution  creditor 
voluntarily  suspends  his  execution  until  a 
junior  execution  shall  be  levied,  he  will  lose 
his  priority ;  and  the  proceeds  of  the  levy 
and  sale  under  the  junior  execution,  will  go 
to  its  satisfaction  ;  Michie  v.  Planters*  Bk,  4 
U.  130.  But  the  lien  can  only  be  defeated 
by  some  act  of  the  senior  creditor,  deemed 
fraudulent  as  to  the  other  creditors.  Hence  an 
injunction  preventing  a  levy,  though  it  sus- 
pends, does  not  destroy  or  postpone  the  lien, 
and  when  it  is  dissolved,  the  lien  is  restored 
with  all  its  incidents  ;  Smith  v.  Everly,  4  H. 
178.  The  lien  will  not  be  postponed  to  a 
junior  execution  first  levied,  unless  there  was 
an  agreement  to  stay  proceedings  under  the 
senior  judgment,  or  gross  negligence  in  levy- 
ing the  execution.  It  is  difficult  to  lay  down 
a  rule  as  to  how  much  passive  negligence  is 
necessary  to  postpone  the  lien ;  but  if  the 
execution  be  issued  and  put  in  the  hands  of 
the  sheriff,  it  will  not  be  postponed  naerely 
because  a  junior  creditor  pointed  out  to  the 
sheriff  property,  and  caused  his  execution  to 
be  levied  on  it  first ;  Robinson  v.  Green.  6 
H.  223 ;  S.  P.,  Lucas  v.  Stewart.  3  5^.  &  M. 
231.  And  mere  delay  in  suing  out  the  exe- 
cution, wtiich  does  uot  amount  to  fraud,  will 
not  p(»stpone  the  lien ;  Foute  v.  Campbells  7 
H.377;  Doe  V.  Ingersoll,  11  S.  &  M.  249; 
S.  P.,  Grand  Gulf  B'k  v.  Henderson,  5  H. 
292.  1'here  must  be  some  positive  act  of 
omission  or  commission  on  the  part  of  the 

f)laintiff;  the  failure  of  the  sheriff  will  not  af- 
ect  him;  Lucas  v.  Stewart,  3  8.  &  M.  231. 
(See  post,  109,  as  to  sheriff's  failure.)  See 
ante,  92. 

97a.  Loss  of  lien  under  the  Act  of  IS-^l : 
Case  in  judgment.  The  plaintiff  obtained 
judgment  on  8th  of  September,  1800,  which 
was  dul)  enrolled ;  and  sued  out  execution 
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which,  however,  was  snperseded  by  writ  of 
error.  The  writ  of  error  was  dismissed, 
hut  at  what  time  did  not  appear ;  the  plaiu- 
tiff  died  in  1864.  and  as  the  writ  of  error  may 
have  been  dismissed  just  before  his  death,  no 
negligence  is  shown  in  his  lifetime.  In  Novem- 
ber. 1866,  an  administrator  was  appointed,  and 
be  caused  the  judgment  to  be  revived  in  his 
name,  at  the  next  term,  to  wit:  on  16th 
March.  1867.  On  13th  September,  1 860.  ajunior 
judgment  was  rendered  against  the  same 
defendant,  which  was  also  dniy  enrolled  ;  an 
execution  was  issued  on  the  junior  judgment, 
returnable  at  March  term  1867,  and  on  4th 
February.  1^67,  it  was  levied  on  land,  which 
waseold  16th  March,  1867,  the  day  of  the  revi- 
vorof  the  senior  judgment:  Held  that  the  pro- 
ceeds of  the  sale  went  to  the  older  judg- 
ment ;  that  there  had  been  no  laches  in  the 
lifetime  of  plaintiff,  or  after  the  appointment 
of  his  administrator ;  that  no  laches  could 
be  imputed  between  the  plaintiff's  death  and 
the  appointment  of  his  administrator;  and 
that  the  junior  execution  was  not  entitled  to 
the  pro  eeds,  because  the  plaintiff  had  not 
given,  and  could  not  give,  the  notice  to  the 
senior  creditor  to  levy,  as  required  by  the 
Act  of  I  ^hl  (see  antct  92) ;  Dibble  v.  Norton^ 
44M.15H. 

98  Loss  of  priority  of  lien :  Difference 
between  stay  o/"  execution  and  veyligence. 
There  is  a  differeMce  between  a  stay  ol  exe- 
cution and  a  mere  delay  in  suing  it  out.  The 
former  is  the  positive  act  of  the  plaintiff,  in- 
terposed to  prevent  a  levy ;  the  latter,  is  a 
mere  failure  to  act.  A  mere  delay  in  suing 
out  an  execution  does  not  interfere  with  the 
lien,  unless  it  be*under  such  circumstances 
as  would  warrant  an  inference  of  fraud—a 
design  to  protect  the  debtor  from  other 
judgments.  It  is  impossible  to  lay  down  any 
rule  us  to  the  length  of  the  delay  which 
would  be  fraudulent.  Each  case  must  be 
determined  upon  its  own  particular  circum- 
stances. If  it  appear  that  when  the  delay 
commenced,  a  considerable  payment  on  the 
execution  was  mad«;  to  the  sheriff,  this  will  be 
a  circanistance  to  rebut  fraud  in  the  subse- 
quent delay.  If  the  delay  be  continued  until 
a  levy  and  sale  are  both  made  under  a  junior 
execntion,  the  lien  will  be  postponed,  but  if 
a  le%'y  only  is  made  before  the  delay  ceases, 
it  will  not  have  that  effect;  Foute  v.  Caiup- 
bell.  7   II.  377. 

99.  Elffict  of  expiraiion  of  delay,  before 
rendition  of  a  junior  judyment.  The  lien 
of  a  judgment  is  not  lobt  or  postponed  by  a 
stay  of  execution,  which  expires  before  the 
rendition  of  the  junior  judgment.  The  rea- 
son why  the  lien  is  postponed  by  a  stay 
of  execution  is.  that  fiuch  a  rule  is  necessary 
to  protect  other  judgment  creditors  from 
fictitious  liens,  and  to  prevent  a  judgment 
creditor  from  using  his  lien  to  protect  the 
defendant,  to  the  prejudice  of  other yuc?^me?i^ 
creditors ;  and  hence,  cannot  apply  when 
there  are  no  judgment  creditors  whose  rights 
can  be  prejudiced ;  Foute  v.  Campbell,!  H.  .i77. 

100.  Agret mint  for  delay  not  acted  on, 
Jl  mere  agreeuieut,  though  vulid,  between  the 


plaintiff  and  defendant,  to  suspend  the  exe- 
cution, if  not  acted  on,  will  not  postpone  the 
lien  to  a  junior  judgment.  And  in  a  contest 
between  the  plamtiff  and  a  junior  judgment 
creditor  m  such  a  case,  the  issuance  of  aiKexe- 
cution  and  a  sale  under  it,  in  violation  of  the 
agreement,  will  be  presumed  to  have  been 
done  with  the  debtor's  consent;  Jones  v. 
iJaiVey.  ft  H.  564. 

101.  Endorsement  of  sheriff  as  evidence  of 
agreemeiU  to  stay  execution.  The  endorFe- 
ment  on  an  execution  by  the  sheriff,  "stayed 
by  ord.r  of  plaintiff,''  is  evidence  only  that 
that  particular  execution  is  stayed  till  the  re- 
turn term.  It  is  not  evidence  of  an  order  for 
a  continuous  stay,  and  will  not  be  so  con- 
strued.  even  where  there  is  a  failure  to  issue 
an  alias  execution  for  two  years,  and  until 
after  a  junior  execution  has  been  actually 
levied;  FotUe  v.  Campbell,  7  H.  377.  Such 
a  return,  even  when  confirmed  by  the  testi- 
mony of  the  sheriff,  is  not  evidence  compe- 
tent to  show  the  laches  of  the  plaintiff  so  as 
to  postpone  his  lien;  Talbert  v.  Jdelion,  9  S. 
&  M.  9.     See  post,  109. 

102.  Judgment  rendered  with  stay  of  exe- 
cution. Judgments  under  the  Act  of  1824, 
rendered  with  a  stay  of  execution  entered  on 
the  minutes,  are  a  lien  from  their  date,  and 
the  lien  is  not  lost  by  a  sale  under  a  junior 
execntion  during  this  stay  ;  Pickett  v.  Doe^ 
5S  &  M.470. 

103.  Delay  and  stay  of  execution  postpone^ 
but  do  not  destroy  ben.  A  stay  of  execution, 
when  validly  made,  does  not  destroy,  but  only 
postpones  the  lien  to  that  of  a  junior  judg- 
ment. Where,  therefore,  the  junior  judgments 
are  paid  off  and  satisfied,  the  lien  is  restored, 
and  a  sale  under  it  will  confer  title  over  a  sale 
made  under  a  satisfied  judgment ;  Doe  v.  In- 
gers'll,  US.  &  M.  249. 

1<»4.  Lie7i  postponed  to  one  judgment  and 
not  to  another.  A  prior  judgment  may  have 
lost  its  superior  lien  as  against  a  particular 
judgment,  without  losing  it  as  to  all  other  ju- 
nior judgments ;  and  hence,  a  decision  that 
its  lien  is  to  be  postponed  to  the  lien  of  a 
particular  junior  judgment,  is  no  evidence 
that  it  is  to  be  postponed  to  any  other  judg- 
ment ;  Pickett  V.  Doe.b  S.  &  M.  -170. 

ll>o.  Effect  of  two  judgments  losing  their 
liens  as  Oetiveen  the  two.  In  a  contest  in 
res])ect  t-)  priority  of  liens  of  two  judgments, 
where  both  have  been  stayer',  so  us  to  8nl»ject 
them  to  postponement  to  junior  jndijments, 
the  senior  judgment  creditor  will  prevail, 
each  having  been  guilty  of  neglect  in  staying 
his  execution.  The  law  postpones  a  senior 
judgment  lien  for  neglect  in  enfi»rcingit,  only 
in  favor  of  a  junior  judgment,  in  respect  to 
which  there  has  been  no  laches ;  Martin  v. 
Lofland.  8  S.  &  M.  352 ;  S.  P.  in  S.  C,  10  S. 
&  M.  317. 

106.  Effect  of  valuation  law  on  lien.  The 
lien  of  a  judgment  whose  execution  has  been 
stayed  by  the  valuation  law,  is  not  affected 
thereby ;  Pickens  v.  Marlow,  2  S.  &  M.  428. 

107.  Effect  of  declaration  of  insolvency. 
A  declaration  of  insolvency  of  the  estate 
made  by  an  administrator,  does  not  affect  tlie 
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Hen  of  a  judgment  rendered  against  the  irv- 
tefitnte,  where  the  execution  was  sued  out 
and  levied  in  his  lifetime.  Nor.  it  wonid 
seem,  would  it  affect  the  lien  where  the 
judgment  only  was  rendered  in  his  lifetime — 
no  steps  being  taken  then  to  have  execution, 
'j'he  rule  is  different  where  the  judgment  is 
against  the  administrator;  Dyes  AdmintH- 
trafor  v.  Bartlett.  7  H.  224.  But  in  this  last 
case,  if  the  creditor  has  levied  on  personalty 
before  the  declaration  of  insolvency,  he  is  en- 
titled to  appropriate  it  to  the  exclusion  of 
the  other  creditors;  Bass  v.  Heard,  4  G. 
131 ;  TrottPT  v.  Parker.  9  G.  47H. 

107a.  Laen  not  a fected  by  injunction.  The 
lien  of  a  judgment  enjoined  remains  unaf- 
fected, and  will  hold  property  sold  under  a 
junior  judsfment  during  the  injunction; 
Lynn  v.  Gridly,  W.  .MB.  And  if  the  injurjc- 
tioiiby  a  junior  mortgagor  be  kept  in  lorce 
till  the  judgment  lien  has  expired,  he  will 
not  be  entitled  to  the  properly  in  preference 
to  the  judgment  so  enjoined ;  Work  v.  Hai"- 
ptr,  2  G.  107. 

See  ExKCUTioN,  46. 

D.  Action    op    Attorney   in    Postponing 

Lien. 

108.  Has  no  power  to  stay  execution.  An 
attorney  ut  law  has  no  power,  without  spe- 
cial authority  for  that  purpose,  to  destroy  his 
client's  lien  by  a  stay  of  execution  ;  and 
when  the  marshal  or  sheriff  has  returned  an 
execution  "stiyed  by  plaintiff's  attorney,"  it 
will  not  be  presumed  in  a  controversy  respect- 
ing the  lien  or'  the  judgment,  that  he  had  the 
special  authority  to  stay  the  execution  ;  but 
the  party  affirming  the  authority  must  pre- 
vail; and  such  return,  also,  will  be  held  to 
refer  to  the  attorney  of  record  ;  Doe  v.  In- 
get'soll.  11  S.  &;  M.  249  (citlncr  Dunn  v.  Nttv- 
man.  7  H.  582  ;  Clark  v.  Kingsland,  1  8.  & 
M.  248  ;  Keller  v.  ^b'co^^  2  id.  bl ;  Garvin  v. 
Lowry.  7  id.  24).  And  where  an  execution 
was  so  relumed  by  the  sheriff,  and  the  plain- 
tiff did  not  sue  out  another  for  six  months, 
though  the  stay  was  without  authority,  it 
was  held  that  the  delay  was  not  such  evi- 
dence of  fraud  as  would  prejudice  the  plain- 
tiff's lien,  especially  as  he  was  a  non-resident, 
and  it  did  not  appear  when  he  first  heard  of 
the  slay ;  Doe  v.  higersoll,  11  S.  .fe  M.  249. 

E.  Action    of  Sheriff    to  Postpone  Ltkn. 

109.  The  negligence  mtist  be  plaintiff's, 
not  the  sheriff  s.  'I'he  lien  of  an  older  judg- 
nient  will  not  be  postponed  except  by  some 
positive  act  of  omission  or  commission  of 
plaintiff  himself ;  the  act  or  negligence  of  the 
sheriff  will  not  affect  it.  'J'hus,  if  he  has 
regiilarly  issued  out  his  execution,  and  the 
sheriff  has  failed  to  find  property,  he  will  not 
be  postponed  to  a  juuHjr  creditor,  who  has 
pointed  out  property  to  the  sheriff;  Lucas  v. 
Sfeivartj  3  8.  «fe  M.  231  ;  Robinson  v.  Green. 
6  11.  22'..  And  so  the  failure  of  the  sheriff 
to  levy  for  several  terms,  without  plaintiff's 
consent,  will  not  postpone  his  lien ;  Grand 
Gulf  Bk  v.  Htnderson,  5  H.  292  ;  S.  P., 
Talbert  v.  Mdton,  9  S.  <fe  M.  9.      Nor  by  the 


act  of  the  sheriff  in  buying  and  selliner  under 
a  junior  judgment;  Andrews  v.  Wilkei,  6 
H.  554.    See  ante,  101. 


5.  Sales  under  Junior  Judgments,  under  Aet  of 
1824.— The  Proceeds.— Their  eifeot  on  the 
lien.— Sales  under  several  Executions. 

110.  Effect  of  sale  under  junior,  and  under 
several  executions :  Sale  under  does  not  afftd 
lien.  A  sale  under  a  junior  judgment  may  be 
made,  and  theproceedswillgotoits  jud^rraent; 
but  the  lien  of  the  older  judgment  will  not 
thereby  be  affected,  and  the  property  is  sub- 
ject to  levy  and  sale  again  under  that  judg- 
ment; Commercial  Bank  of  Manchester  v. 
Coroner  of  Yazoo  Co..  6  H.  530;  C»  mmer- 
cial  and  K.  R.  B'k  v.  Helderbum,  6  H.  53H ; 
Goode  V.  Masnn^s  Executors.  6  H.  .'^43; 
Bibb  V.  Jones,  7  H.  397  ;  8.  P.,  Anderson  v. 
Mikes,  6  H.  5.54;  Walker  v.  McDotoeilA 
S.  &  >l.  118  ;  Pickett  v.  Doe,  5  .S.&  M.  470; 
Calmes  v.  Ford.  6  8.  &  M.  190;  Talbert  v. 
Me  ton,  9  8.  &  M.  9 ;  Rob/iison  v.  Gretn.  6 
H.  223.  But  where  several  judgments  are 
levied,  and  a  sale  made  under  all,  the  pro- 
ceeds wiil  be  applied  according  to  their 
priority  in  date,  for  in  that  case  the  prop- 
erty sold  is  divested  of  the  lien  of  all  the 
judsraents;  C' mmercial  B'k  of  Manchef^tcr 
V.  Coroner  of  Yazoo  Co.,  H  H.  530  ;  Com- 
mercial Sf  k.  R.  B'k  V.  Hddeburn.  6  H. 
536  ;  Smith  v.  EverlyA  H.  17b  ;  Cartel  on  v. 
Osgood.  6  11.  285.  Nor  is  the  rule  changed 
by  the  fact  of  the  levy  of  the  junior  execu- 
tion first,  and  the  giving  of  an  indemnifying 
bond  by  that  creditor,  the  elder  being  subse- 
quently levied,  and  an  indemnifying  bond  be- 
ing also  given  by  that  plaintiff.  Nor  will  the 
lien  of  the  elder  be  waived  if  an  alia^  he 
issued  on  it  to  another  county,  and  a  levy 
then  made,  which  is  aftewards  released  ;  J-  n- 
n  ngs  v.  Dennis.  6  8.  &  M.  370. 

hut  to  give  effect  to  the  rule  applying  the 
proceeds  to  the  oldest,  where  the  sale  is  un- 
der several   executions,   and    divesting    the 
liens  of  all,  where  the  sale  is  under  all,  the 
sale  must  be  made  under  the  oldest  as  well  as 
I  under    the    others — a    levy    merely   of    the 
'  oldest    will    not    do.     Hence,  if  there  be  a 
I  levy  of  all,  and  no  sale,  and  then  a  vendi.  ex- 
)  pnnas  issue  on  the  junior,  and  a  sale  adver- 
I  tisedand  made  under  it,  the  lien  of  the  elder 
will  not  be  divested  though  before  and  at  the 
I  sale,  the  sheriff  had  a  vendi.  emanating  from 
it  in  his  hands,  but  made   no   sale  under  it ; 
I   Commercial  Sf  R.  R.  Rk  v.   Helderbem,    6 
j  H.  536 ;  8.  P.,  Bibb  v.  Jones,  7  H.  397.    And 
So  where  property   (real  and  personal)    was 
I  levied  on  under  a  junior  execution,  and  adver- 
tised  for  sale,  and  on  the  day  of  sale,  and 
I  alter  the  legal  hour  for  the  commencement  of 
,  the    sale    had  arrived,    an    execution    from 
I  an  older  judgment  was  put  into  the  hands  of 
I  the  sheriff,  but  the  sale  was  made  under  the 
I  junior  execution;   it  was  heltl  that  the  junior 
I  execution  was  entitled  to  the  money,  but  the 
,  property  was  still  liable  to  the  older  judg- 
I  ment;  Calmes  v.  Ford,  6   8.  &  .M.  190.     See 
I  8UKRIFF  AND  8ueriff's  8alk,  81,  ef  6e^. 
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6.  Lien  of  Satiiiled  Ezeontionf . 

111.  Lien  destroyed  hy  payment.  The  lien 
of  a  judgment  isdestroyea  by  pavmenl ;  and 
if  a  sale  nnder  a  satisfied  execution,  were 
good  for  any  purpose  to  a  bona  fide  pur- 
chaser, the  lien  will  not  exist  to  protect  the 
purchaser's  right?  against  other  liens  accru- 
ing between  the  date  of  the  judgment  and  the 
Fnle:  Doe  v.  Ivgenoll,  II  S.  &  M.  249 ; 
Banks  v.  Eians,  'lO  S.  &  M.  35  ;  Rollins  v. 
TTiompson.  13  8,  &  M.  522. 

See  KxECL'TiON,  48. 

7.  Lien  on  Property  acquired  after  the  Ben- 

dition  of  the  Jadgment. 

112.  Lien  only  commences  from  date  of 
its  acquisition.  The  Act  of  1824  (H.  &  H. 
621),  provides  •*  that  in  all  cases  the  property 
of  the  defendant  shall  be  bound  and  liable  to 
any  judgment  that  may  be  entered  up,  from 
the  time  of  entering  such  judgment."  This 
act  jfives  a  lien  on  the  defendant's  property, 
which  he  owned  at  that  time,  from  the  date  of 
the  judgment ;  but  as  to  after  acquired  prop- 
erty, the  lien  could  only  commence  from  the 
dale  of  its  acquisition  ;,  and  if  at  that  time 
there  be  several  judgments  against  the  de- 
fendant, the  lien  of  all  as  to  that  property, 
will  commence  at  the  same  time,  and  the 
older  judgment  will  have  no  priority  over  the 
junior,  but  whether  the  Act  of  1844,  re- 
quiring the  sheriff  to  examine  the  judgment 
roll  when  he  sells  property,  and  to  apply  the 
proceeds  to  the  oldest  judgment,  would  change 
this  rule  or  not ;  Qucere  f  Moody  v.  Harper, 
3  C.  484.  Judgments  rendered  before  the 
date  of  the  acquisition  of  property,  would 
be  a  superior  lien  on  that  property,  to  a 
judgment  rendered  afier  acquisition  ;  S.  C,  6 
C.  61.0.  Both  under  the  Act  of  1824,  and 
the  Rev.  Code  of  18  7.  judgments  and  de- 
crees are  a  lien  on  property  acquired  b^  the 
defendants  after  their  rendition ;  Jenkins  v. 
Gowen,  8  G.  444. 

8.  Jadgment  Lien  binds  only  Actual  Interee t 

of  the  Debtor. 

113.  Does  not  conclude  equities  of  other 
parties  on  the  proj^erty.  A  judgment  lien 
is  considered  in  equity  as  attaching  to  the  de- 
fendant's property,  subject  to  the  equities  of 
other  parties  ;  it  binds  only  the  acluul  inter- 
est of  the  debtor  in  the  property ;  Simmons 
V.  North,  3  S.  &  M.  67  ;  Money  v.  Dorsey,  7 
8.  Ac  M.  15 ;  Hoy  v.  Taliaferro,  8  S.  &  M.  727. 
Thus,  the  lien  does  not  attach  to  land  which 
has  been  mortgaged  before  the  date  of  the 
ludgment,  and  by  mistake  in  the  description 
left  out  of  the  mortgage,  so  as  to  prevent  a 
court  of  equity  from  correcting  the  mistake, 
a:)d  causing  a  conveyance  of  the  land  omitted, 
clear  of  the  lien  ;  Simmons  v.  North,  supra. 
And  so  the  lien  does  not,  as  against  the  ven- 
dee, bind  land  which  the  debtor,  before  the 
rendition  of  the  judgment,  has  sold  by  title 
bond,  and  received  a  part  of  the  purchase 
money.  The  judgment  creditor  takes  exactly 
the  interest  of  the  judgment  debtor,  and  no 
more,  except  in  cases  of  fraud.    He  cannot 
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claim  the  protection  of  a  bona  fide  purchaser 
for  vlalue ;  Money  v.  Dorsey,  7  S.  &  M.  15 ; 
Hoy  V.  Taliaferro,  8  S.  &  M.  727.  Yet  in 
Batne  v.  Williams,  10  S.  &  M.  113,  it  was 
said,  that  it  seemed,  where  land  had  been 
sold,  and  a  judgment  afterwards  rendered 
against  the  vendee,  and  after  this,  the  vendor 
took  a  mortgage  to  secure  the  purchase 
money,  which  was  unpaid  at  the  date  of  the 
judgment,  the  lien  of  the  judgment  will  pro- 
vail.  And  in  Taylor  v.  Strong,  10  S.  &  M. 
63,  it  was  made  a  quaere,  how  far  the  vendor's 
lien  will  prevail  against  a  judgment  against 
the  vendee  before  his  purchase.  But  in  Wal- 
ton V.  Hargroves,  42  M.  18,  it  was  decided, 
that  the  judgment  creditor  took  under  his 
judgment,  all  that  belonged  to  the  debtor,  and 
not  hing  more  ;  that  he  stands  in  the  place  of 
the  debtor  when  he  purchases  under  the  judg- 
ment, and  takes  the  properly  subject  to 
every  liability  under  which  the  debtor  him- 
self held  it ;  and  that  the  vendor's  lien  would 
therefore  be  preferred  to  a  judgment  against 
the  vendee,  although  the  deed  declared  that 
the  consideration  was  paid.  And  in  that  case, 
an  injunction,  at  the  instance  of  the  vendor, 
was  granted  against  the  sale  of  the  land, 
under  the  execution. 

Sec  Dkbd,  45,  as  to  effect  of  want  of  regis- 
tration of  a  deed  as  to  purchaser  at  execu- 
tion sale ;  also  Vendob  and  Vender,  64. 
Heoistration,  45,  46,  53.  Sheriff  and 
Sheriff's  Sale,  129.  130,  131. 

In  Walker  v.  Gilbert,  7  S.  &  M.  456,  it  was 
held,  that  a  judgment  against  a  vendor  did  not 
bind  land  which  he  bad  previously  sold,  and 
the  deed  was  not  recorded,  where  the  vendee 
was  in  possession  when  the  judgment  was 
rendered. 

9.  Lien  of  Affirmed  Judgments. 

114.  Lien  of  old  Judgment  not  affected  by 
affirmance.  The  hen  of  a  iudgment  is  not 
atlected  by  the  rendition  in  the  High  Court  of 
a  judgment  of  affirmance,  and  a  judgment 
against  the  principal  and  sureties  on  the 
supersedeas  bond  for  the  original  judgment 
and  damages ;  the  lien  still  exists  from  the 
date  of  the  original  judgment ;  Planters'  Bank 
V.  Calvft,  3  8.  <fe  M.  143 ;  Kilpatrick  v.  Dye's 
AdminW,  4  S.  &  M.  289;  Montgomery  v. 
McGimp.'-ey,  7  S.  &  M.  5.')4.  And  if  a  mort- 
gage be  given  between  the  original  judgment 
ana  the  affirmance,  and  the  property  be  sold 
under  the  judgment,  the  purchaser  takes  it 
clewr  of  the  mortgage,  and  the  mortgagee  has 
no  claim  against  the  purchaser  for  the  amount 
even  of  the  damages  in  the  High  Court,  which 
were  satisfied  by  the  sale.  The  mortgagee's 
claim,  if  any  for  that,  is  against  the  creditor  ; 
Montgomery  v.  McGimpsey,  'i  S.  &  M.  557. 

10.  Lien  of  Judgments  rendered  by  Jus tioei  of 
the  Peace. 

115.  No  lien  till  enrolled.  Under  the  Act 
of  1844,  a  judgment  rendered  by  a  justice 
of  the  peace  is  no  lien  till  enrolled,  and  the 
lien  then  commences  from  the  date  of  the  en- 
rolment and  not  from  the  rendition  of  the 
judgment;  Stevens  y,  Manqum,  5  0.  481; 
S.  P.,  Brian  v.  Davidaon,  3  C.  213. 
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11.  Lien  of  Jndepnenti  in  Federal  Coartt. 

115a.  Lien  regxdaied  by  State  law.  Judg- 
ihents  rendered  in  the  United  States  coarts 
held  in  this  State,  are  within  the  provisions 
of  the  enrolment  law  of  1844  (and  18n7). 
And  they  have  no  lien  nnless  they  be  enrolled 
in  the  county  in  which  the  defendant's  prop- 
erty is  situated  (citinir  Tarpley  v.  Earner,  9 
S.  &  M.  310;  Bonnaffee  v.  Fisk,  13  id.  682) ; 
Broton  v.  Bacon,  5  U.  .n89.  And  it  is  the  duty 
of  the  sheriff  on  examining  the  judgment  roll, 
in  order  to  apply  the  money  arising  from  the 
sale  of  property  under  execution,  to  apply  it 
to  a  judgment  in  the  United  States  Court 
there  enrolled,  if  that  be  the  oldest  on  the  roll. 
"Whether  this  would  be  the  rule  if  the  decision 
of  the  Supreme  Court  of  the  United  States  in 
Massengtll  v.  Bowns,  7  H.,  S.  C,  R.  760, 
holding  that  the  enrolment  law  of  1844  did 
not  apply  to  Federal  judgments,  was  regarded 
as  authority :  Qucere  f 

The  lien  of  such  judgments  are  regulated 
by  the  laws  of  the  Slate ;  Audrews  v.  Wilkes, 
6  U.554. 

12.  MisoellaneoTif  at  to  Judgment  Lieni. 

116.  Enrolment  is  notice.  A  judgment 
lien  duly  enrolled,  is  notice  to  a  vendor  of  the 
defendant  of  its  existence,  in  a  controversy  be- 
tween the  assignee  of  the  purchase  money 
and  the  vendee,  so  as  to  prevent  the  latter 
from  setting  up  the  lien  us  a  defect  in  the 
title,  which  ne  cannot  do  when  he  has  notice ; 
Wiggins  V.  McGiinpsey,  13  S.  &  M.  532. 

117.  Marshaling  hens  of  judgments.  Where 
a  judgment  binds  several  distinct  estates  or 
parcels  of  property,  an  alienee  of  the  property 
nus  the  right  to  conn  pel  the  creditor  to  levy 
first  on  the  part  not  uliened  ;  and  if  there  be 
several  alienations,  then  the  alienees  have  the 
right  to  cause  the  judgment  to  be  satisfied 
out  of  the  respective  estates  aliened  in  the  in- 
verse order  of  alienation — the  last  aliened 
being  the  first  subject.  But  in  a  bill  by  the 
alienee  against  the  creditor  to  enforce  the 
equity,  he  mvk^i  point  out  and  show  in  his  bill, 
that  there  is  other  property  liable  before  that 
for  which  he  claims  exemption :  Agricultural 
Bank  v.  Patten,  8  S.  &  M.  357.  And  this 
principle  is  applicable  where  the  alienee  is  a 
purchaser  at  execuiion  sale  under  a  junior 
judgment,  and  seeks  to  compel  the  satisfaction 
of  the  older  judgment  out  of  other  property 
in  the  hands  of  the  debtor  when  he  bought; 
Rollins  V.  Thompson,  13  S.  .fe  M.  522. 

118.  Limitation  of  lien  as  to  purchasers. 
The  enrolment  law  of  1844,  provides,  that 
*'  all  liens  of  judgment,  &c.,  shall  cease  and 
determine  against  purchasers  and  creditors 
of  the  debtor,  unless  the  same  be  enforced  by 
execution,  within  five  years  from  the  date  of 
entry  and  enrolment  of  the  same  on  the 
judgment  rolls."  Under  this  statute,  the  lien 
ceases  at  the  end  of  five  years  only  as  to  bona 
fide  purchasers ;  and  hence,  the  statute  is  no 
obstacle  to  the  sale  of  land  after  the  expira- 
tion of  the  five  years  when  there  has  been  a 
sale  by  the  judgment  debtor,  which  is  merely 
coioralilc ;  Fowler  v.  McCartney f  5  C.  509. 


1 18a.  Lien  created  by  levy.  The  lien  created 
by  a  levy  of  an  execution  is  not  defeated  by 
the  subsequeut  enrolment  of  another  jndg- 
ment  ;  the  former  lien  exists  in  full  force  in- 
dependent of  the  enrolment  act  from  the 
date  of  the  levy  ;  Bolters  v.  Ednngton,  1  G. 
580. 

XiJi.  Miscellaneous. 

119.  Judgment  on  negative  pregnant.  A 
judgment  on  a  verdict  rendered  upon  an  issue 
joined  on  a  negative  pregnant,  will  be  entered, 
if  the  verdict  show  in  whose  favor  the  entry 
should  be  made ;  Carmichael  v.  Browder,  4 
H.  431. 

120.  Difference  between  judgment  on  the 
minutes  and  in  final  record.  Where  there 
is  a  difl\;rence  between  the  judgment  as  en- 
tered on  the  minutes  of  the  court,  and  as  con- 
tained in  the  final  record,  made  up  by  the 
clerk,  the  former  constitutes  the  true  record 
in  law ;  the  latter  is  but  a  copy,  and  the  mere 
act  of  the  clerk ;  whilst  the  former  is  the  act 
of  the  court;  Dennis  v.  Heath.  11  S.  He  M. 
206;  S.  P.,  ClaugJUon  v.  Black,  2  C.  185. 
See  Probate  Court,  181. 

121.  Judgment  creates  no  new  debt.  ITie 
merger  of  a  debt  in  a  judgment  does  not 
change  its  substantial  nature,  nor  impart  to 
it  legal  efficacy  when  it  had  not  sufficient 
ground  to  support  it  in  its  original  form.  The 
essential  qualities  ofa  judgment  are  not,  that 
it  creates  a  new  debt,  entirely  distinct  and 
separate  from  the  original  debt  on  which  it 
is  founded,  and  absolved  from  its  original 
consideration;  but  in  its  being  prima  facie  9^ 
conclusion  of  any  defence  whicti  might  have 
been  made  to  the  action  in  which  it  was  ren- 
dered, and  in  its  capacity  to  be  enforced  by 
execution.  And  her.ce,  it  may  always  be  im- 
peached in  equity,  if  the  party  can  show  a 
sufficient  reason  for  not  making  his  defence 
at  an  earlier  stage  of  the  transaction  ;  Mc- 
Donald V.  Ingrahnm  ^^  Beady  1  G.  389. 

122.  Actitus  on  judgments.  In  an  action 
on  a  judgment  rendered  against  partners,  it 
is  immaterial  that  they  are  not  described  as 
partners,  since  the  first  judgment  bound  them 
as  individuals  as  well  as  partners;  and  the 
judgment  in  that  action,  though  rendered 
against  them  as  individuals,  binds  also  their 
partnership  property ;  Stephens  v.  Roby,  5  0. 
744. 

123.  Same:  Plea  of  nul  tiel  record.  A 
party  sued  on  the  record  of  a  judgment,  can- 
not show  satisfaction  under  the  plea  of  nuX  tiel 
record;  lb. 

124.  Same:  Costs  of  transcript.  The  costs 
of  the  transcript  of  the  record  of  a  judgment, 
is  properly  recoverable  as  damages  in  a  suit 
on  the  judgment,  but  if  not  embraced  in  the 
verdict,  it  will  be  no  ground  for  setting  aside 
the  judgment  that  the  cost  is  embraced  in  iv; 
Jb. 

125.  Same:  Proof  of  error  in  transcript. 
The  record  of  a  judgment  must  be  tried  by 
itself;  it  imports  absolute  verity,  and  Jf  a 
party  detire  to  contradict  it.  he  must  rely 
alone  upon  the  record  for  that  purpose ;  and 
if  he  desire  to  contradict  the  correctness  of 
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a  duly  certified  transcript  of  the  record,  he 
mast  introduce  as  his  evidence,  a  certified 
transcript  of  tlie  entire  record  of  the  judg- 
ment as  eniered  in  the  court,  or  directed  by 
the  court  to  be  entered.  He  cannot  do  so 
by  get  tin  J?  a  certified  copy  of  that  part  of  the 
record  which  he  alleges  to  be  vsrong  in  the 
transcript  offered  by  the  other  party,  nor  by 
the  testimony  of  the  clerk,  showing  that  a 
part  is  wrong  in  the  transcript  furnished  the 
other  party,  and  giving  a  correction  of  it  in 
his  deposition;  Mandeville  v.  Stockttt^  6  0. 
398. 

126.  Action  hy  citizen  under  Act  o/1842. 
In  an  action  under  the  Act  of  1842,  allowing 
citizens  of  the  State  to  bring  suits  upon  bills 
and  notes,  without  an  attorney  and  without  a 
declaration,  by  merely  filing  the  instrument 
sned  on.  it  is  not  necessary  that  the  record 
should  show  affirmatively  that  the  plaintiff  is 
a  citizen,  or  that  he  is  the  bonuficle  holder  of 
the  paper  sued  on.  If  there  be  service  of 
process  on  the  defendant,  these  conditions,  on 
which  the  suit  was  authorized,  will  be  pre- 
sumed to  have  been  complied  with,  unless  the 
record  show  the  contrary ;  Grinstead  v.Foute^ 
4  0.  476.    See  ante.  29  to  32. 

127.  Judgment  embraces  the  interest.  A  judg- 
ment for  a  sum  of  money  embraces  the  legal 
incident,  the  right  to  recover  interest  for  the 
further  detention  of  the  debt;  and  hence,  a 
surety  on  an  injunction  bond,  given  to  re- 
strain a  collection  of  the  judgment,  is  bound 
by  his  covenant,  **  to  pay  the  sum  of  money 
specified  in  the  judgment,"  to  discharge  not 
only  the  principal,  but  the  interest  accruing 
on  the  judgment ;  Weatherby  v.  Shackelford, 
8  G.  559. 

128.  Judgment  must  be  on  issue  of  lata  or 
fact.  The  pleadings  in  a  caut-e  must  evolve 
an  issue  of  law  or  fact  before  a  judgment  can 
be  rendered  ;  the  evidence  of  the  existence  of 
such  pleadings,  is  their  appearance  among 
the  tiles.  The  statement  of  thtj  clerk  that 
thej'  have  been  filed  and  lost,  is  not  sufficient 
evidence  of  their  existence  to  authorize  a 
judgment ;  Armstrong  v.  Barton,  42  M.  506. 

129.  Verdict  essential  to  judgment.  Where 
issue  of  fact  has  been  jumed,  a  verdict  is 
essential  to  a  judgment,  and  if  the  record  do 
not  properly  show  a  verdict,  the  judgment 
will  be  erroneous ;  Gray  v.  Thomas,  12  S.  & 
M.  111. 

130.  Interest  on  judgments  Judgments  bear 
the  same  rale  of  interest  as  the  debts  on 
which  they  are  founded,  and  if  no  rate  of  in- 
terest be  specified  in  the  judgment,  whatever 
may  be  the.rate  of  the  cause  of  action,  it  will 
bear  interest  at  six  per  cent.;  and  hence,  if 
the  judgment  be  founded  on  two  debts — one 
bearing  len  per  cent,  interest,  and  one  six 
per  cent,  and  be  for  the  aggregate  amount  of 
both,  without  specifying  any  rate  of  interest, 
it  will  all  bear  six  per  cent.,  and  therefore  no 
ground  of  complaint  to  defendant ;  McCutchtn 
V.   Doherty.  44  M.  419. 

131.  Judgments  obtained  by  fraud.  See 
Fbauos.&c.  24. 

132.  Judgments  mtist  be  on  the  minutes. 
See  Probate  Court,  IBl.    Ante,  71,  72. 


^ttiQment§  of  ^isiq  gtdeS. 

See  Evidence,  108  to  113a. 

1.  Plea  setting  up  want  of  notice.  A  plea 
to  an  action  on  a  judgment  of  a  sister  State, 
setting  up  want  of  service  of  notice  of  the 
suit  on  the  defendant,  is  good,  and  if  the 
plaintiff  relies  on  a  voluntary  appearance,  he 
should  reply  to  it ;  Wright  v.  Weisenger,  5  S. 
&  M.  210. 

2.  Averment  as  to  law  in  the  declaration. 
In  a  suit  on  a  judgment  from  a  sister  State, 
which  was  rendered  against  several  parties, 
upon  service  made  on  one  alone,  in  pursuance 
of  the  law  of  that  State,  it  is  unnecessary  to 
aver  in  the  declaration  the  existence  of  such 
law,  if  objection  be  made  on  that  account,  it 
will  then  be  time  enough  to  produce  it ; 
Stephens  y.  Roby,  5  C.  744. 

3.  Recital  in  judgment  as  to  appearance. 
A  recital  in  a  judgment  that  **  this  day  came 
the  parties  by  their  attorneys,"  is  by  the  law 
of  Alabama,  a  good  appearance  by  the  de- 
fendant, and  makes  the  judgment  binding  on 
him  without  service  of  process ;  an  1  under 
the  Constitution  of  the  United  States,  and 
the  Act  of  Congress,  such  judgment  will  be 
good  in  the  other  States  of  the  Union ; 
Wnght  V.  Weisinger,  5  S.  &  M.  210. 

See  Judgment,  a.  Probate  Court,  47.  195. 

4.  Validity  of  judgments  of  sister  Stales. 
Judgments  of  sister  States  of  the  Union,  and 
di»mestic  judgments  stand  on  the  same  foot- 
ing as  to  their  validity.  In  either  case  the 
jurisdiction  of  the  court  rendering  the  judg- 
ment can  be  inquired  into,  and  in  both  the 
statements  of  the  second  as  to  jurisdictional 
facts,  are  conclusive ;  Miller  v.  Ewing,  8  S.  & 
M.  421. 

5.  Effect  of  Act  of  Congress  on.  The  sev- 
eral States  of  the  Union  are  each  sovereign 
and  independent,  and  their  relations  are  those 
of  foreign  States  in  close  friendship,  in  regard 
to  all  matters  not  surrendered  to  the  general 
government,  and  but  for  the  act  6f  Congress, 
the  judgments  in  each  would  be  regarded  in 
the  other  States  as  foreign  judgments  ;  Dor- 
sey  V.  Maury,  10  S.  &  M.  298. 

See  KviDENCE,  109. 

6.  Judgments  of  Federal  Courts.  The  judg- 
ments rendered  in  Federal  courts  (except  those 
held  in  the  States  in  which  the  j udgments  are  of- 
fered in  evidence),  are  to  be  regarded,  so  far  as 
relates  to  their  force  and  validity,  in  the  other 
States,  as  rendered  in  the  State  courts ;  lb. 

7.  Judgment  in  sister  States  not  sxifficient 
to  support  bill  to  subject  equitable  assets.  A 
judgment  rendered  ni  a  si.-ter  Stale  is  not 
sufficient  to  enable  the  creditor  to  maintain 
a  bill  in  this  State  to  set  aside  a  fraudulent 
assignment,  and  to  subject  the  equitable 
assets  of  the  debtor  to  the  payment  of  his 
debt.  There  must  be  a  judgment  here  and 
return  of  nulla  bona;  Earned  v.  Harris,  11 
S.  &  M.  .?66. 

8.  Setting  aside  judgment  in  another  State. 
A  judgment  of  a  sister  State  rendered  on  a 
note,  in  favor  of  an  assignee  thereof,  is  con- 
clusive as  to  the  right  of  the  assignee  to  the 
debt,  and  the  assignment  cannot  be  set  aside 
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in  the  Chancery  Court  of  this  State  on  a 
foreign  attachment  bill  upon  the  ground  that 
it  was  fraudulent  as  to  creditors,  tlie  assignee 
not  being  a  citizen  of  the  State,  and  not 
voluntarily  submitting  himself  to  the  juris- 
diction of  the  court.  For  if  such  a  decree 
were  rendered,  it  would  be  no  protection  to 
the  judgment  debtor,  who  might,  nevertheless, 
be  compelled  to  pay  the  judgment  in  the 
other  State  to  the  assignee  ;  Simi  v.  Talbed, 
0.  487. 

1 .  Rights  and  jurisdiction  of  Slates.  See 
Constitutional   Law.   105,    110.    Post   10. 

2.  As  to  po^oer  of  a  couH  in  one  Stale  to 
set  aside  judgment  in  another  State,  see 
Judgments  op  Sister  States,  8. 

3.  As  to  the  jurisdiction  of  the  several 
courts,  see  Chancery,  sub-division  Jurisdic- 
tion. Circuit  Court.  High  Court,  sub-divi- 
sion Jurisdiction.  Probatb  Court,  sub-divi- 
sion Jurisdiction.  Board  of  Folicb.  Jus- 
tice OF  THE  Peace. 

4  As  to  necessity  for  courts  tohave  juris- 
diction, see  Judgment,  sub-division  Jurisdic- 
tion. 

ft.  Jurisdiction  must  be  ohsei-ved.  Where 
a  court  has  no  jurisdiction,  or  where  an  infe- 
rior court  has  jurisdiction  but  is  bound  to 
adopt  certain  jurisdictional  forms,  and  it  de- 
viates from  them,  the  proceedings  are  coram 
nonjudice  and  void  ;and  this  principle  is  a|j- 
piicable  to  the  proceedings  of  the  County 
Court  in  ordering  a  new  road  to  be  laid  out, 
and  if  the  jury  do  not  review  the  road,  as  re- 
quired by  statute,  the  order  establishing  the 
road  is  void;  Stockett  v.  Nicholson,  W.  75. 

6.  Differencehetioeen  courts  of  special  and 
limited  jurisdiction.  The  only  difference  be- 
tween courts  of  general  and  courts  of  special 
and  limited  jurisdiction  is,  that  in  the  former 
jurisdiction  is  presumed  till  the  contrary  ap- 
pears; in  the  latter  it  must  be  affirmatively 
shown  ;  Byrd's  Case.  TH.  163.  But  the  rule 
requiring  jurisdictional  facts  to  appear  in  the 
record  for  courts  of  limited  and  special  juris- 
diction, applies  only  to  the  subject  matter  and 
not  to  the  person  ;  Cason  v.  Cason,  2  G.  578. 
After  the  fact  of  jurisdiction  has  been  Cbtab- 
lished  over  the  subject  matter  and  the  person, 
by  the  record,  then  all  presumptions  arise  in 
favor  of  the  judgments  of  courts  of  special 
and  limited  jurisdiction,  which  are  applied  to 
courts  of  original  and  general  jurisdiction; 
Scott  V.  Porter,  44  M.  364. 

See  Judgment,  9,  10. 

7.  Probate  Court.  The  power  of  the  Pro- 
bate Court  to  grant  letters  of  administration 
with  the  will  annexed,  is  a  limited  authority, 
and  the  record  must  show  a  case  giving  the 
jurisdiction,  or  the  appointment  will  be  void; 

Vick  v.  Mayor  of  Vicksburg,  1 H.  379 ;  S.  P., 
Boot  V.  McFerrin,  8  G.  17. 

See  Probate  Court,  sub-division  Jurisdic- 
tion. 

8.  Want  of  junsdiction :  Hoiv  objected  to : 
Waiver.     WUere  there  is  an   entire  want  of 

jurisdiction  over  the  subject  matter,  the  ob- 


jection can  be  raised  at  any  time,  even  in  the 
High  Court,  after  judgment  in  the  court  below; 
it  is  only  in  cases  of  concurrent  jurisdictioa 
that  the  want  of  jurisdiction,  must  necessarily 
be  raised  by  demurrer  or  plea,  or  be  considered 
as  waived  ;  Green  v  Cr  eight  on,  10  S.  d:  M. 
159;  S.  P.,  Lester  v.  Harris,  41  M.  668 
Where  the  want  of  jurisdiction  is  as  to  the 
subject  matter,  there  can  be  no  waiver;  Yn- 
labasha  Co.  v.  Carhry,  3  S.  &  M.  5*29 ;  Buck- 
ingham V.  Bailey,  4  S.  &  M.  538;  Bell  v. 
Timbighee  R.  R.  Co..  Id.  549 ;  Holloman  v, 
Holloman.  4  S.  &  M.  559.  'I'he  waiver 
gives  jurisdiction  over  the  person  only,  where 
the  defect  arises  from  want  of  service  of  pro- 
cess or  other  personal  privilege,  and  then  the 
waiver  must  be  explicit ;  Buckingham  v. 
Baity,  supra  ;  Bell  v.  Tombijbee  R.  R.  Co., 
supra:  Pders  v.  Finney,  12  S.  &  M.  449. 

9.  Jurisdiction  ouce  obtained  never  lost. 
A  court  having  once  lawfully  obtained  juris- 
diction, does  not  afterwards  lose  it  by  any 
change  in  the  parties.  Hence,  when  suit  was 
brought  against  several  joint  defendants  on  a 
note,  in  a  county  where  one  of  them  resided, 
and  after  service  of  process  on  all,  the  plain- 
tiff dismissed  his  suit  as  to  that  defendant  re- 
siding in  the  county  where  the  suit  was 
brought,  and  whose  residence  gave  the  court 
jurisdiction  when  the  action  was  comraenced.  it . 
was  held  that  the  court  of  that  county,  hav- 
ing lawfully  acquired  lurisdiction,  did  n«t 
lose  it  by  the  dismissal;  Read  v.  Renand, 
6  S.  &  M.  79  ;  B'k  of  Vicksburg  v.  Jennings, 
5  H.  425. 

See  Circuit  Court,  25.  Process,  6.  Yknck, 
1. 

10.  State  has  no  power  to  enforce  a  mar- 
itime lien.  The  State  courts  have  no  power 
to  enforce  a  maritime  lien,  by  a  proceeding  tn 
rem  nor  have  State  Legislatures  aright  to  cre- 
ate such  liens.  But  a  maritime  lien  does  not 
arise  on  a  contract  for  materials  and  supplies 
furnished  to  a  vessel  in  her  home  port;  and 
in  respect  to  such  contracts  it  is  competent 
for  the  Legislature  to  create  such  liens  as  they 
deem  proper,  and  to  prescribe  remedies  for 
their  enforcement,  even  by  a  proceeding  in 
rem  ;  Dever  v.  Steamboat  Hope.  42  M.  715. 

11.  Jurisdiction  of  Circuit  Court.  This 
court  has  jurisdiction  to  consolidate  two  or 
more  cases,  taken  by  appeal  from  a  justice 
of  the  peace,  when  the  parties  and  sureties 
are  the  same,  though  they  amount  in  the  ag- 
gregate to  more  than  $500 ;  Ammons  v. 
Whitehead,  2  G.  99. 

12.  Proof  of  jurisdictional  facts.  See  Evi- 
dence, 366.  Judgment,  7  to  12.  Probate 
Court,  46a  to  47. 
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L     OimBtitational  Boles  on  Trial  by  Jury. 
See  Constitutional  Law,  54  to  61. 

1.  R  is  not  the  trial  but  (he  right  to  trial  by 
iury  secured.  By  the  28th  8ecti«>n  of  the  Ist 
article  of  the  constitution,  it  is  declared  that 
'*the  right  of  trial  bj  jury  shall  remain  invio- 
late." This  provision  was  intended  to  secure 
the  right  to  tne  trial  by  jury,  and  not  the  ac- 
tual trial,  and  hence  the  right  may,  in  a  civil 
case,  like  any  other  right,  be  waived ;  Lewis 
V.  GarreiVs  AdmW,  5  H.  434. 

2.  Whai  kind  of  a  jury  is  secured.  The 
nomber  of  twelve  jurors,  as  known  at  the 
common  law,  is  contemplated  by  the  consti- 
tution in  that  clause  securing  the  right  of 
trial  by  jury.  The  Legislature  cannot 
change,  substantially,  the  panel  or  jury,  as  it 
was  known  at  the  common  law,  but  it  may 
prescribe  the  qualifications  of  the  pcFSons 
composing  it;  Byrds  Case,  1  H.  163.  The 
constitution  refers  to  the  common*  law  for 
the  composition  of  the  jury,  and  the  number 
must  be  twelve  in  a  criminal  case,  and  the 
record  must  affirmatively  show  it ;  Carpen- 
ter's Case.  4  H.  163. 

3.  Howerofthe  Legislature,  The  statute 
which  limits  the  number  of  challenges  of  the 
prisoner  to  twelve,  is  not  unconstitutional ; 
Dowling's  Case,  5  S.  &  M.  664.  Nor  does  the 
Act  of  1836,  which  takes  away  ihe  challenge 
to  the  array,  except  in  capital  cases,  for  par- 
tiality or  corruption  in  the  officer  summoning 
the  jury,  and  which  further  enacts  that  no 
regular  venire  shall  be  quashed  for  any  cause, 
impair  the  right  of  trial  by  jury ;  Hare's  Case, 
4  H.  187. 

4.  Same.  The  trial  by  jury  as  secured  by 
the  constitution,  is  a  trial  by  twelve  free  and 
lawful  men  who  are  not  of  kin  to  either  party, 
and  are  impartial  between  them ;  any  legis- 
lation which  points  out  the  mode  of  arriving 
at  this  result,  though  changing  the  common 
law  rule  on  the  same  point,  but  not  changing 
it  in  any  of  its  essential  inorredients.  is  consti- 
tutional; Bowling's  Ca^e,  5  S.  <&  M.  664. 

5.  The  record  must  show  a  jury  of  twelve 
persons.  The  record  must  show  affirmatively 
that  the  jury  was  composed  of  twelve  persons, 
or  the  judgment  will  be  reversed  ;  Bone  v. 
McGinley,  7  H.  671 ;  Tilman  v.  Ailes,  6  S. 
&  M.  373;  but  if  the  record  show  the  jury 
was  composed  of  more  than  twelve,  the  ver- 
dict will,  nevertheless,  be  good ;  Tilman  v. 
Ailes.  supra.  If  the  record  show  that  *'a 
jury  '*  passed  on  the  issue,  it  will  be  construed 
to  mean  a  legal  jury  of  twelve  persons,  unless 
the  record  show  the  contrary ;  it  is  not  neces- 
garj  that  the  individual  names  of  the  jury 
shonld  be  set  out:  Redus  v.  Wofford,  4  8. 
&  M.  ft79.     See  ant^.  2. 

6.  Dii"pen»ing  with  juiy.  The  Circuit 
Court,  in  the  exercise  of  its  supervisory  power 
over  its  own  process  and  officers,  may,  with- 
out the  intervention  of  a  jury,  hear  proof  and 
determine  the  legality  of  a  sheriffs  return  on 
process.  In  such  a  case  it  may  grant  or  re- 
fuse a  trial  by  jury  in  its  discretion;  Ander- 
gon  V.  Carlisle.  7  H.  408.  Yel  in  proceeding 
hy  motion  before  the  court,  a  jury  should  be 
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called  to  settle  litigated  questions  of  fact,  if 
desired  (citing  Woodward  v.  May.  4  H. 
389;  Smith  v.  Smith.  1  H.  102);  ScoU  v. 
Nichols,  5  C.  94.  See  Constitutional  Law, 
54,  51. 

n.  Qnalifioations  of  Jurors  as  to  Age, 
OitizenslLip,  Jcc. 

7.  Statute  on  the  subject.  The  statute 
prescribes  as  qualifications  of  a  juror,  that  be 
should  be  a  citizen  of  the  United  States,  a 
householder  or  freeholder  in  the  county,  and 
under  sixty  and  over  twenty-one  years  of  age. 
The  qualifications  of  jurors  on  the  regular 
and  special  venire  are  the  same.  The  juror 
must  be  either  a  householder  or  freeholder  in 
the  county,- but  no  length  of  citizenship  is 
required ;  Byrds  Ca^e,  1  H.  163.  But  to 
constitute  him  a  freeholder,  he  need  not  have 
a  freehold  in  the  county  where  he  resides ;  if 
he  own  a  freehold  interest  in  land  any  where 
in  the  State,  he  is  a  competent  juror  in  the 
county  of  his  residence.  And  he  need  not  have 
the  legal  title  to  the  lanr^  to  constitute  him  a 
freeholder.  If  he  have  a  title  bond  for  the 
conveyance  of  land,  in  fee,  on*  payment  of  the 
purchase  money,  and  is  in  possession  under 
it,  he  is  a  freeholder,  though  the  purchase 
money  is  not  paid ;  N.  0.  J.  §-  G.  N.  R.  R. 
Co.  V.  Hemphill,  6.  G.  17.  If,  however,  a 
juror  who  is  over  sixty  years  of  age,  sit  on 
the  jury  without  objection,  the  verdict  will 
not  for  that  cause  be  vitiated;  William's 
Case.  8  G.  407.  And  the  fact  that  one  of 
the  jury  was  not  a  householder  or  freeholder, 
does  not  vitiate  the  verdict ;  objection  to  a 
juror  on  that  ground,  comes  too  late  after 
verdict,  even  in  a  capital  case,  where  the 
juror  upon  his  examination  by  the  judge  be- 
fore he  was  accepted,  under  a  mistake,  an- 
swered that  he  was  a  householder  or  free- 
holder (citing  Williams'  Case,  supra) ; 
Frank's  Case,  10  G.  705.  See  post,  15,  16. 
As  to  right  of  the  Legislature  to  prescribe 
the  qualifications  of  a  juror,  see  ante,  2. 

la.  Qualifications  under  constitution  or 
1870.  Under  the  present  constitution  all 
property  qualification  for  jury  service  is 
abolished  ;  Heads  Case,  4A  M.  731. 

m.  Competency    of   Jurors  in  respect   to 
Frcijndice  or  Bias. 

8.  Juror  should  he  impartial:  General 
rule.  A  juror  should  be  omni  exceptione 
major;  he  should  be  entirely  exempt  from 
every  influence  calculated  to  produce  the 
slightest  bias  towards  either  party,  and  with 
no  motive  to  find  a  verdict  for  one  or  the 
other,  save  a  sense  of  duty  and  justice ;  Ftrri- 
day  V.  Selser,  4  H.  ^06.  The  sanctity  of  a 
trial  by  jury  requires  that  the  jurors  should 
be  impartial  and  unbiassed;  Childress  v. 
Ford,  10  S.  &  M.  25.  If  there  be  a  reasonable 
ground  to  believe  that  a  juror  will  act  under 
undue  influence,  he  should  be  rejected;  jfc-* 
Guire's  Case.  8  G.  369.  Sed  vide  Josephine's 
Case,  post,  14. 

9.  Same.  In  this  case  the  court  considered 
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ai  length  the  law  on  the  snhjcct  pf  the  im- 
partiality of  jurors,  and  reached  the  conclu- 
sion that  no  rule  of  universal  application 
could  be  laid  down  ;  that  it  is  the  duty  of  the 
court  to  see  that  an  impartial  jury  is  em- 
panelled and  composed  of  meu  above  all  ex- 
ception ;  that  the  great  value  of  the  trial  by 
jury  consists  in  its  fairness  and  impartiality, 
and  the  right  of  trial  by  such  a  jury  is  secured 
by  the  constitution  ;  that  a  juror  is  impartial 
when  his  mind  is  not  inclined  to  either  side, 
and  he  is  partial  if  it  has  taken  a  direction  in 
favor  of  either  ;  that  this  direction  may  be  so 
slight  as  to  be  no  impediment  to  arriving  at 
a  just  conclusion,  or  it  may  be  so  strong  as  to 

?  re  vent  the  judgment  from  having  fair  scope, 
ri  the  one  case,  he  would  be  competent,  and 
in  the  other,  not.  That  his  competency  must 
depend  on  the  nature  and  character  of  the 
opinion,  and  not  on  the  source  from  which  it 
is  derived,  nor  on.  the  fact  that  it  has  been 
concealed  or  expressed.  And  that  the  belief 
of  a  juror  that  he  can  do  justice  between  the 
parties,  can  have  but  little  influence  in  deter- 
mining his  competency.  But  that  circum- 
stances may  exist,  as  of  very  great  notoriety 
in  the  transaction,  or  very  general  concern 
fnlt  in  relation  to  it,  which  would  render  a 
relaxation  of  the  rule  necessary;  but  the  re- 
laxation when  allowed  should  go  no  further 
than  necessity  demanded,  and  that  the  nearer 
the  approach  to  absolute  freedom  from  pre- 
conceived opinions,  the  nearer  is  the  approach 
to  the  perfection  of  the  system  of  trial  by 
jury  ;  Sam's  Case.  13  S.  &  M.  189. 

10.  Instances  explanatory/  of  the  nde.  An 
insolvent  debtor  made  a  conveyance  of  his 
property,  and  it  was  attacked  as  fraudulent 
as  to  his  creditors  :  Held,  that  a  person  who 
was  surety  for  the  insolvent,  was  incompetent 
to  try  that  issue,  and  especially  when  he  de- 
clared that  he  thought  he  was  unfit;  Ferriday 
V.  Selser,  4  H.  506.  And  so  it  is  a  valid  ob- 
jection to  a  juror,  that  he  stands  indicted  and 
untried  for  an  offence  similar  to  that  charged 
ajrainst  the  prisoner ;  McGutre's  Case,  8  (J. 
3(59.  And  a  grand  juror  who  found  the  bill 
of  indictment,  is  incompetent  even  to  try  an 
issue  on  the  prisoner's  plea  in  abatement  to 
it;  Season's  Case,  5  G.  602. 

11.  Other  instances:  Hypothetical  opin- 
ions. A  hypothetical  opinion,  formed  from 
rumor,  which  is  subject  to  be  changed  by 
evidence  on  the  trial,  does  not  disqualify  the 
person  holding  it  from  acting  as  a  juror; 
Flower's  Case,  W.  318;  Johnson's  Case,  W. 
392.  (Sed  vide  ante  9,  and  pn,st,  12  )  And  in 
a  misdemeanor  case,  a  juror  on  his  voir  dire 
answered  that  he  had  not  formed  or  expressed 
an  opinion  as  to  the  prisoner's  guilt  or  inno- 
cence, but  that  he  had  heard  the  testimony 
in  another  case  just  tried  for  the  same  act.  al- 
leged as  criminal  in  this  indictment,  and  that 
it  had  produced  an  impression  on  his  mind  as 
to  the  guilt  or  innocence  of  the  prisoner  in 
this  case,  the  witnesses  in  the  other  case 
having  spoken  of  the  defendant's  connec- 
tion with  that  case;  that  it  would  require 
testimony  to  remove  the  impression ;  but 
that  he   believed  that  he  could  impartially 


decide  between  the  State  and  the  defend: 
ant,  and  that    he  had   no   settled  or  fixed 
opinion :  Held,  that  he  was  competent,  bat 
the  court  stated  that  it  might  be  difl'erent  in 
a  capital  case;  Noe's  Case,  4   H.  330.   (Sed 
vide  ante.  9,  jpo'^.  12.)     So,  a  juror  who  has 
formed  an  opinion  from  rumor,  but  says  his 
mind    is   free   to   act   on    the   testimony,  is 
competent ;    King's  Case.   5   H.  7.30.     Bnt 
in  a  later  case,  it  was  held  that  a  juror  was 
not  competent  who  had   formed  an  opiuioD 
as  to  the  guilt  or  innocence  of  the  accused 
which  it  would  require  testimony  to  remove, 
though  he  had  no  fixed  bias  on  his  mind  for 
or  against  the  prisoner;  Alfreds  Case.  8  G. 
296.     And  now  it  is  the  settled  rule,  that  if  a 
juror  have  any  opinion  on  his  mind  as  to  the 
prisoner's  guilt  or  innocenc  s  which  it  would 
require  testimony  to  remove,  he  is  not  im- 
partial, and  is  incompetent.     Thus,  in  a  capi- 
tal case,  two  jurors  were  challenged  for  canse 
by  the  prisoner,  one  stated  on  his  voir  dire 
he  had  formed  an  opinion  from  rumors  he  had 
heard,  and  the  other,  he  had  formed  an  opin- 
ion from  havinjr  heard  the  arguments  of  coun- 
sel on  the   trial  of  an  accomplice— the  wit- 
nesses being  the  same  as  in  this  case ;  each 
stated  that  the  thought  it  would  require  some 
testimony  to  remove  from  his  mind  the  impres- 
sion thus  made,  and  each  thought  he  could 
decide   the  case  free  from  bias :  Held,  that 
they  were  not   impartial,  and  therefore  not 
competent,  it  not  being  shown  that  there  was 
such    notoriety   in   the   case,    as   to   render 
the  formation   of  a  jury  strictly  and  tech- 
nically impartial,  impossible ;  Sam^s  Case,  13 
S.  &  M.  189.    See  ante.  9. 

But  the  impression  which  disqualifies,  must 
be  an  impression  in  relation  to  the  guilt  or 
innocence  of  the  accused,  and  not  an  impres- 
sion in  relation  to  the  nature  of  the  transac- 
tion on  which  the  charge  against  the  accused 
is  based.  Thus,  a  person  who  has  not  formed 
or  expressed  an  opinion  in  relation  to  the 
guilt  or  innocence  of  the  prisoner,  who  is 
charged  with  murder,  but  has  an  impression 
on  his  mind,  formed  from  rumor  in  relation 
to  the  killing,  which  it  would  require  evi«lence 
to  remove,  is  impartial  and  competent  as  a 
juror ;  Ogles'  Case.  4  G.  383. 

12.  Other  instances :  Opinion  from  rumor. 
It  seems  to  be  generally  conceded  (say  the 
court)  that  an  opinion  formed  from  common 
rumor  does  not  disqualify  a  juror;  but  this 
is  a  departure  from  strict  principle,  which 
secures  to  a  prisoner  the  right  to  be  tried  by 
a  jury,  perfectly  free  from  previous  impres- 
sions; but  the  departure,  if  necessary  in  cer- 
tain cases  of  notoriety,  should  be  avoided 
wherever  it  is  possible.  But  if  the  juror  has 
formed  an  opinion  from  what  he  has  heard 
some  one  say  that  the  witnesses  had  told,  he 
is  disqualified,  though  he  has  heard  none  of 
the  witnesses  himself;  and  this  is  so,  though 
he  state  on  his  voir  dire,  that  his  opinii-n  was 
such  as  would  not  influence  his  verdict,  but 
th»t  he  would  be  governed  by  the  evidence; 
Ndm's  Case.p  S.  &  M  500. 

13.  Other  instances :  Opinion  from  rumor 
disqualifies.    A  person  who  has  formed  aa 
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opinion  from  common  rumor,  as  to  the  guilt 
or  innocence  of  the  accused,  which  it  would 
require  evidence  to  remove,  is  not  an  impar- 
tial and  competent  juror  to  try  him,  although 
the  juror  declare  that  he  felt  as  free  to  act  in 
the  matter  as  if  he  had  heard  nothing  about 
the  case,  and  if  the  prisoner  object  on  that 
ground,  it  will  be  error  to  require  him  to 
challenge  him  peremptorily;  Cotton's  Case, 2 
G.  504  (citing  Nelm's  Case,  supra).  See  post, 
21. 

14.  The  bias  must  be  in  relation  to  the 
jmut  in  issue.  Where  the  issue  to  be  tried 
under  an  indictment  for  murder,  is  on  the 
special  plea  of  the  defendant,  setting  up  a 
former  acquittal,  it  is  not  proper  in  interro- 
^tiiig  a  person  summoned  as  a  juror,  as  to 
his  competency,  to  ask  him  if  he  has  formed 
or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner,  of  the  crime 
charged  in  the  indictment.  His  examii-ation 
should  extend  only  to  his  bias  or  prejudice  in 
respect  to  the  issue  to  be  submitted  to  him ; 
and  to  his  personal  bias  or  animosity,  (rood  or 
ill-will  to  the  prisoner;  Josephine's  Case,  10 
G.  6 1 3.  Sed  vide  Ford's  Case,  and  Mc  Guirt's 
Case,  ante.  8. 

1.5.  Competency  as  afeded  by  conscien- 
tions  scruples  as  to  punish  merit.  A  juror 
was  examined  as  to  his  qualifications,  and 
accepted  by  both  the  State  and  the  prisoner, 
in  a  trial  for  murder.  After  taking  his  seat, 
he  voluntarily  declared  (not  having  been  ex- 
amined on  that  point)  that  he  was  conscien- 
tiously opposed  to  capital  punishment,  and 
that  he  could  not  conscientiously  take  the 
oath  of  a  juror  in  that  case,  thereupon,  the 
court,  without  a  challenge  of  the  juror  by  the 
State,  excused  the  juror:  Held,  that  it  was 
the  duty  of  the  court  to  see  that  a  fair  and 
impartial  jury,  free  from  hU  exception,  was 
empanelled,  and  that  in  the  exercise  of  thi< 
duly,  the  court,  at  any  time  before  evidence 
given,  might  set  aside  a  juror  who  might  be 
discovered  to  be  incompetent,  and  that  the 
action  of  the  court  was  correct;  Lewis'  Case, 
9  S.  &  M.  115. 

16.  Same:  Nature  of  the  scruple,  A  per- 
son who.  on  his  voir  dire,  states  that  he  nas 
conscientious  scruples  against  the  infliction 
of  capital  punishment,  and  that  such  scruples 
would  bias  his  judgment  as  a  juror,  is  not 
impartial  and  indifferent  between  the  State 
and  the  prisoner,  and  is  therefore  incompe- 
tent to  act  as  a  juror,  where  the  verdict 
might  be  followed  by  the  infliction  of  the 
punishment  of  death.  But  conscientious 
scruples  in  relation  to  capital  punishment, 
which  would  not  influence  the  mind  of  the 
juror,  but  would  leave  him  entirely  free  to 
find  a  verdict  according  to  the  evidence,  are 
no  disqualifications  to  his  serving  in  a  capital 
case;  and  hence,  since  no  other  means  exist 
for  ascertaining  what  influence  such  scruples 
would  have  on  the  mind  of  the  juror,  but  his 
own  statements,  if  he,  upon  examination,  de- 
clare that  he  had  such  scrnples,  "and  that  it 
woald  be  against  his  conscience  to  render  a 
verdict  by  which  a  party  would  be  subjected 
to   the  punishment   of   death,  but  that  he 


thought  he  could  do  justice  as  between  the 
State  and  the  accused,"  he  will  be  competent 
(Handv,  J.  dissented)  (citinsr  Lewis'  Case, 
ante,  15):   WilHams'  Case.  3  G.  .^89. 

16a.  Effect  of  prejudice  not  discovered  till 
after  verdict :  Waiver.  A  new  trial  will  be 
granted  if  it  be  proven  that  a  juror,  who  had 
answered  on  his  voir  dire  that  he  had  no 
opinion,  had  previously  expressed  an  opinion 
unfavorable  to  the  prisoner;  Codys  Case.  3 
H.  27  ;  Sam's  Case.  2  G.  480.  And  in  a  civil 
case,  where  all  the  jurors  had  been  examined, 
and  had  answered  satisfactorily  as  to  their 
impartiality,  the  verdict  was  set  aside,  though 
clearly  according  to  the  law  and  evidence, 
upon  proof  that  one  of  the  jurors  had  fre- 
quently expressed  an  opinion  against  the 
losinjr  party,  and  upon  that  party's  affidavit 
of  his  want  of  knowledge  of  such  prejudice; 
Childress  v.  Fnrd,  10  S.  &  M.  25.  But  m  such 
a  case,  if  it  appear  that  the  witness 
making  the  proof  was  disbelieved  by  the 
Circuit  Court,  the  High  Court  will  not  in- 
terfere; Sam's  Caae.  supra.  But  the  law 
afl\)rd8  every  person  charged  with  crime  an 
opportunity  of  inquiring  into  the  qualifica- 
tions and  competency  of  the  jurors  who  are 
to  try  him.  and  if  he  fail  to  make  such  in- 
quiry, and  thereby  an  incompetent  person  be- 
comes a  member  of  the  jury,  he  will  be  held 
to  have  waived  the  objection,  and  he  cannot, 
therefore,  after  conviction,  insist  upon  a  new 
trial  for  the  incompetency  of  a  juror  and  of 
his  ignorance  of  such  incompetency  at  the 
time  of  the  trial ;  George's  Case,  10  G.  570; 
S.  P.,  Williams'  Case,  8  G.  407.     See  ante,  7. 

IV.  Formation  of  the  Jury. 

For  drawing,  serving,  and  objections  to 
special  venire,  see  Crlminal  Law,  sub-divis- 
ion. Special  Venire. 

17.  Duty  of  the  court  in  empanelling  a  jury. 
As  a  general  rule,  both  in  civil  and  criminal 
cases,  it  is  the  duty  of  the  court  to  em- 
panel a  competent  and  impartial  jury,  and 
for  this  purpose,  the  court  may  propound 
to  the  jurors  returned,  not  only  such  ques- 
tions as  may  be  necessary  to  ascertain  their 
competency  (as  to  citizenship  and  the  like), 
but  in  its  discretion  may  also  examine  them 
in  relation  to  their  impartiality,  prejudice  or 
bias ;  Powers  v.  Presgroves.  9  G.  227 ;  S.  P.. 
Gilliam  v.  Brown,  4:i  M.  641.  But  where  no 
challenge  is  made,  it  is  within  the  discretion 
of  the  judge  whether  he  will  permit  the  par- 
ties to  interrogate  a  juror  as  to  his  partiality 
or  prejudice ;  Jb.  It  is  the  duty  of  the  court 
in  a  capital  case,  to  see  that  an  impartial 
jury  is  empanelled,  and  in  the  discharge  of 
this  duty  may  interrogate  a  juror  as  to  his 
fairness,  or  the  conlrarv.  before  he  is  tendered 
to  or  challenged  by  either  party,  and  if  found 
incompetent,  may  reject  him.  This  course  is 
commended  by  its  fairness  and  tendency  to 
secure  a  fair  and  impartial  jury;  Marsh's 
Case.  1  G.  627  ;  S.  P  .  Lewis'  Case,  9  S.  &  M. 
115  ;  Sam's  Case.  18  ib.  189;  ante,  9.  And  the 
court  may,without  challenge  from  either  party, 
set  aside  a  partial  and  prejudiced  juror,  at 
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any  time  before  evidence  is  sriven ;  McG aire's 
Cdse.S  <J.  369 ;  QUliam  v.  Browa, 43  M.  641 ; 
S.  P.,  Lewis'  Case,  for  which,  see  ante,  I5u 
And  if  the  State  challenge  a  juror  for  canse, 
the  court  may,  in  the  discharge  of  this  duty, 
examine  him  as  to  his  impartiality,  and 
if  found  competent,  may  tender  him  to  the 
prisoner,  though  the  prisoner,  when  the  chal- 
lenge was  made,  gave  his  consent  that  it  be 
sustained  ;  McCarty's  Case,  4  0.  299.  The 
action  of  the  court  in  the  discharge  of  this 
duty  is  subject  to  a  large  discretion,  and  will 
not  be  reversed,  unless  in  violation  of  law, 
or  a  crross  injury  be  shown ;  Head's  Caset4A 
M.  731. 

18.  Challenge  of  a  juror :  Practice.  The 
proper  mode  of  challenging  a  juror,  is  for 
the  party  objecting,  to  specify  distinctly  the 
cause  of  the  challenge,  so  that  an  issue  in 
law  or  in  fact  may  be  joined,  and  that  it  may 
be  known  whether  it  is  for  principal  cause, 
or  favor,  and  that  the  mode  of  trial  may  be 
determined;  and  if  this  be  not  done,  the  chal- 
lenge is  incomplete,  and  may  be  disregarded 
by  the  court,  who  is  not  bonnd  to  allow  any 
examination  into  the  fairness  and  partiality 
of  a  juror,  unless  he  is  properly  challenged; 
Powers  V.  Presgrovef,  9  (J.  *227.  A  juror 
must  be  sworn  as  such  and  challenged  before 
he  can  be  interrogated  as  to  his  competency ; 
King's  Case,  5  H.  730.  The  district  attorney 
may  (where  the  court  will  allow  it),  after  a 
person  produced  as  a  juror  has  been  exam- 
ined by  the  judge,  and  held  competent  and 
turned  over  to  him.  examine  the  proposed 
juror  further  as  to  his  competency,  and  if  on 
such  examination  he  be  found  incompetent, 
the  district  attorney  may  challenge  him  for 
cause  ;    William's  Case,  3  G.  389. 

19.  Challenge  to  the  array,  A  challenge  to 
the  array  relates  to  the  acts  of  the  sheriff,  or 
other  officer  summonin/^  the  jury,  and  should 
charge  him  with  a  particular  default  or  par- 
tiality in  arraying  the  panel.  'J  he  want  of 
qualification  in  a  juror  placed  on  the  panel, 
is  no  ground  to  challenge  the  array;  Wood- 
sides  Case,  2  H.  655.  13y  the  Act  of  1836, 
no  challenge  to  the  array  is  allowed,  except 
for  corruption  in  the  officer  summoning  the 
jury;  Thomas'  Case,  5  H.  20;  King's  Case, 
Id.  730;  this  act  is  constitutional;  Hares 
Case,  4  H.  187  ;  ante,  4. 

20.  Limit  of  the  challenges.  The  statute 
which  limits  the  number  of  challenges  of  the 
prisoner  in  a  capital  case  to  twelve,  is  con- 
stitutional ;  Bowling's  Case.  5  S.  &  M.  664. 

21.  Improper  overruling  challenge:  When 
•peremptory  challenges  not  eochausted.  If  an 
incompetent  juror  be  held  competent  and  he 
be  then  challenged  peremptorily,  it  will  be  no 
ground  for  setting  aside  the  verdict,  if  it  do 
not  appear  that  that  party  exhausted  his 
peremptory  challenges;  Ferriday  v.Sdser,  4 
1-1 .  506.  This  rule  is  recognized  by  Judge 
Fisher  in  the  opinion  in  OgWs  Case,  4  G.  383. 
But  in  Cotton's  Case,  an'e,  13,  it  was  held 
error  to  require  the  prisoner  to  challenge 
peremptorily  an  incompetent  juror.  But  the 
rule  in  Ferriday  v.  Selser  was  sustained  in 
Gilliam  v.  Brown,  43  M.  641. 


22.  Excusing  a  juror  by  the  court :  Riaht 
to  compel  attendance  of  nil  summoned.  The 
accused  in  a  capital  case,  has  a  right  to  select 
the  jury  by  which  he  is  to  be  tried,  out  of  the 
special  venire  summoned  and  in  attendance, 
so  far  as  it  is  practicable  for  him  to  do  so. 
by  exercising  his  right  of  selection,  peremp- 
tory challenge  and  challenge  for  cause. 
Hence,  the  court  has  no  power  to  excuse  a 
juror  in  attendance  from  serving,  if  he  be 
found  competent,  on  the  ground  that  the 
juror's  wife  is  sick,  and  that  he  desires  to 
be  with  her;  and  if  one  of  the  venire  be  so 
excused  without  the  prisoner's  consent,  it  will 
vitiate  the  verdict,  and  be  ground  for  a  new 
trial ;  Boles  Case,  13  S.  &  M.  398 ;  S.  P.  in 
S.  C,  2  C.  445. 

But  this  right  ofthe  prisoner  to  select  the  jury 
from  th»*  whole  venire.  i.*»  not  impaired  where  the 
court,  finding  one  or  m'^re  of  the  special  venire 
absent  an«l  not  answering  to  their  names,  pri>- 
ceeds  with  the  cull  of  the  others  againsit  the 
pri-sonpr's  consent.  If  the  whole  venire  in 
attendance  were  exhausted  before  a  jury  be 
empanelled,  then,  probably,  it  would  be  the 
duty  of  the  court,  as  a  general  rule,  to  grant 
the  prisoner's  application  for  an  attachment 
against  the  absentees,  and  reauire  tlieir  at- 
tendance, so  that  the  jury  mignt  be  selected 
from  them.  But  even  then,  there  might  be 
circumstances  which  would  justify  the  court 
in  refusing  to  delay  the  trial  until  the  pres- 
ence of  the  absentees  could  be  attained; 
Bole's  Ca^e.  2  0.  445.  And  so  it  will  not  be 
error  if  John  W.  bo  returned  on  the  venire, 
as  summoned,  and  James  W..  who  was  in  fact 
summoned,  answer  to  the  name,  for  the  court 
to  refuse  to  suspend  the  call  until  John  W., 
who  was  absent,  could  be  produced  ;  Bdn's 
Case,  supra. 

23.  Summoning  disqualijie<\  person  on 
special  venire.  And  if  the  sherin  summon 
persons  on  the  venire  who  have  not  the  legal 
qualifications  of  jurors,  it  will  not  be  error, 
nor  ground  for  quashing  it;  nor  will  it  pre- 
vent the  court  from  selecting  a  jury  from 
those  who  are  competent  and  in  attendance ; 
Ih, 

24.  Power  of  court  to  order  a  venire.  The 
regular  panel,  drawn  and  empanelled  as  re- 
quired by  law,  do  not  constitute  exclusively 
the  panel  for  the  trial  of  criminal  cases,  for 
the  Circuit  Court,  having  the  powers  of  a 
court  of  oyer  and  terminer  and  general  jail  de- 
livery, has  all  the  incidental  powers  necessary 
for  enforcing  its  jurisdiction,  and  it  may  there- 
fore, independent  of  the  statute,  issue  h  vf-nire, 
when  necessary,  for  any  number,  returnable 
to  that  term  :  Shajfer's  Case,  1  H.  238:  S.  P., 
Woodside's  Cat^e.  2  H.  655. 

25.  Afttr  exhavMing  special  venire.  After 
the  exhaustion  of  Uie  special  venire,  the  jury 
is  to  be  selected,  in  a  capital  ease,  from  the 
regular  panel,  but  the  pri»oner  is  not  entitled 
to  a  copy  of  the  panel  before  proceeding  with 
the  selection  of  the  remaiuaer  of  the  jury; 
McCarfy's  Case.  4  C.  299. 

26.  Division  of  county  into  districts.  The 
Legislature  of  this  State  has  the  constitu- 
tional power  to  provide  for  a  division  of  a 
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connty  into  two  districts,  and  the  holding  of  a 
Circuit  Oonrt  in  each ;  and  where  this  is  done, 
it  may  also  be  provided  that  the  grand  and 
petit  jnrors  for  each  district,  shall  be  selected 
from  that  district  alone  in  which  the  court  is 
held,  in  which  they  are  reqnired  to  serve,  and 
not  from  the  whole  body  of  the  county ;  Al- 
fred's Case,  8  (i.  296. 

27.  BismiHstng  sheriff  from  summoning 
tcUes  jurors.  The  act  of  the  court  in  dis- 
miseing  the  sheriff  from  the  dnty  of  summon- 
ing tales  jurors  in  a  criminal  case,  for  the 
alleged  reason  of  his  gross  ignorance,  and 
the  assigning  of  that  duty  to  the  deputy  of  the 
sheriff,  is  void.  And  because  it  is  void,  it  will 
not  be  error,  since  the  summoning  by  the 
deputy  is  the  same  thing  as  the  summoning 
by  the  sheriff  himself;  Kdli/  ^  Little's 
Case.  3^.  &  M.  518.  '       . 

27a.  Statutes  on  empanelling  merely  direc- 
tory. By  liev.  t^ode  of  1H57,  p.  613.  art.  2oO, 
the  courts  ure  instructed  to  regard  all  the 
modes  of  selecting,  empanelling  and  summon- 
ing all  jurors,  as  directory  merely.  After 
they  are  selected  and  empanelled  and  sworn, 
though  it  be  in  an  irregular  and  informal 
manner,  they  are  deemed  legal  and  compe- 
tent; Head's  Case,  44  M.  731. 

V.  Swearing  of  Jury. 

28.  Jury  not  sworn  in  each  case.  It  is  not 
the  practice  in  this  State  to  swear  the  jury  in 
each  case,  but  to  swear  the  regular  jurors  for 
the  week  and  the  tales  men  for  the  day ;  Pierce 
V.  Tale.  5  0.  283. 

29.  Mast  he  sworn  to  try  issue.  The  record 
must  show  that  the  jury  were  sworn  to 
try  the  issue ;  if  it  shows  they  were  sworn  to 
try  **  causes,"  it  will  be  error  (citinjr  Beall  v. 
Campbell  I  H.  24;  Wolfe  y.  Mariin.  lb  3n ; 
Irvin  V.  Jones,  lb.  497  ;  Holt  v.  Mills  4  S.  & 
M.  110);  Buck  v.  Moseley.  2  C.  17«:  S.  P.. 
Rogue  v.  Lewellen,  42  M.  3('2.  They  are 
sworn  for  the  week,  and  for  the  day,  to  try 
issues,  and  to  execute  writs  of  inquiry,  and  if. 
in  making  up  the  record  of  the  judgment  and 
verdict  on  a  writ  of  inquiry,  the  clerk  recite 
they  were  sworn  to  try  the  issue,  there  being 
no  issue,  it  will  be  a  clerical  error,  and  will 
not  vitiate  the  verdict;  Hewett  v.  Cohh, 
40  M.  61.  And  an  oath  administered  to 
the  jury  "well  and  truly  to  try  the  issue 
joined  between  the  parties,"  is  according  to 
the  universal  practice  in  civil  cases,  and  suflS- 
cient ;  Pierce  v.  Tate,  5  C.  283  ;  Windham 
V.  Williams,  5  C.  313.  And  if  the  record 
show  that  the  jury  were  sworn  to  try  the 
issue,  where  there  were  two  or  more  issues 
subniiited,  it  will  be  good^  Montgomery  v. 
TilMson,  1  H.  215.  And  if  the  record  snow 
that  the  **jury  were  empanelled  and  sworn  to 
sit  ae  jurors  in  this  case  "  it  will  be  presumed 
they  were  legally  sworn;  Fumiss  v.  Mere- 
dith, 43  M.  302. 

30.  Record  as  to  oath  of  jury.  It  must 
appear  affirmatively  from  the  record  that  the 
^ury  were  sworn ;  Irvtne  v.  Jones,  1  H.  497. 
The  mere  recital  that  -they  find  upon  their 
oatbs,"  will  not  do ;   Holt  v.  Mills,  4  8.  &  M. 


110;  Beall  V.  Campbell,  1  H.  24.  And  so,  if 
the  record  shows  they  found  '*  as  a  jurv  upon 
OHth ;"  Wolfe  v.  Martin,  1  H.  30.  Where 
the  record  shows  the  jury  were  sworn,  it  will 
be  presumed  that  they  were  properly  sworn, 
unless  the  contrary  may  clearly  appear ; 
Pierre  v.  Tate,  6  C.  283 ;  Windham  v.  Wil- 
liams, S)  \d,  S\d. 

The  record  must  show  that  the  jury  was 
sworn,  but  it  is  not  necessary,  nor  even  ac- 
cording to  the  practice,  that  the  contents  of 
the  oath  shall  be  set  out.  The  fact  that  they 
were  sworn  appearing  in  the  record,  it  will 
be  presumed  they  were  sworn  properly,  unless 
a  bill  of  exceptions  be  taken,  showing  the  con- 
trary. It  is  not  the  duty  of  the  clerk,  on 
making  up  the  record,  to  set  out  the  oath  of 
the  jury,  but  merely  to  state  the  fact  that 
they  were  sworn.  If  the  clerk  undertake  to 
set  out  the  oath,  where  the  court  is  of  pen* 
oral  jurisdiction,  his  action  will  be  unofficial, 
and  no  evidence  of  the  oath  actually  adminis- 
tered to  the  jury,  and  will  not  destroy  the  le- 
gal presumption  that  the  jury  was  properly 
sworn  (citmg  on  this  point  of  the  clerk's 
certificate.  Barfield  v.  Impson,  \  S.  &  M.  326 ; 
Abbott  V.  Hackman.  2  id.  510  ;  Officers  of 
Court  V.  Bank  of  Port  Gibson,  4  id.  431), 
And  hence,  if  objections  are  to  be  made  to 
the  oath  administered  to  the  jury,  a  bill  of 
exceptions  must  be  taken,  setting  out  the 
oath  ;  Dyson's  Case,  4  C.  362  ;    S.  P.,  Hewett 

V.  Cobb,  40  M.  61. 

And  so.  if  the  sheriff  return  on  the  writ,  on 
a  proceeding  to  condemn  land  for  the  build- 
ing a  railroad,  that  the  ^ury  "were  emptni- 
ellod  and  sworn  accordmg  to  law."  to  dis. 
charge  their  duties,  it  will  be  sufficient;  N, 
0,  J.  ^  G,  N.  R,  R.  Co,  V.  Hemphill,  6  G. 
17. 

VI.  Misconduct  of  Jury  and  BailifBg — Ex- 
posure to  Improper  Influences. 

31.  Compromise  verdict.  The  verdict  of  a 
jury,  produced  by  each  one  of  them — immedi- 
ately on  their  retirement  and  without  deliber- 
ation— setting  down  the  sum  he  is  willing  to 
find,  and  these  being  added  together,  then  di- 
viding the  agjrregate  thus  produced  by  twelve, 
is  bad.  and  will  be  set  aside  ;  Parham  v.  Har- 
ney. 6  8.  &  M.  55. 

32  Separation  of  the  jury.  If  a  juror,  with- 
out permission  of  the  court,  separate  from  his 
fellows  before  the  verdict  is  returned,  it  is 
good  ground  for  a  new  trial,  though  he  were 
attended  by  a  sworn  bailiff;  Offi^  v.  Vick,  W. 
99. 

If  one  of  the  jury,  without  being  attended 
by  an  officer,  separate  from  the  others,  for 
two  or  ihree  minutes,  and  pass  out  of  the 
court  room,  through  a  crowd  of  bystanders, 
whereby  an  opportunity  was  offered  for  tam- 
periujr  with  him.  this  will  vitiate  the  verdict, 
and  his  testimony  will  not  be  allowed  to  show 
that  no  such  tampering  took  place  (citing 
Boles  Case.  13  S.  &  M.  398 ;  Hares  Case,  4 
H.  187  ) ;  Organ's  Case,  4  C.  78. 

And,  in  a  criminal  case,  a  juror  who  has 
been  elected,  must  remain  under  the  charge 
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of  a  sworn  officer,  before  as  well  as  after  he 
is  sworn.  To  permit  jurors,  after  their  elec- 
tion, to  disperse  without  the  consent  of  the 
prisoner,  is  error  ;  McQuilltn*s  Case,  8  S.  &  M. 
587.  And  in  a  capital  case,  the  prisoner's 
consent  will  not  cure  the  error  occasioned  by 
a  separation  of  the  jury ;  Wood's  Case,  4H  M. 
364. 

33.  Exposure  to  improper  influence :  The 
rule.  If  the  jury,  or  any  one  of  them,  were 
80  circumstanced  that  the  purity  of  the  ver- 
dict migflit  have  been  afifected.  it  will  be  set 
aside ;  if  it  could  not  have  beea  affected,  it 
will  be  good.  A  verdict  on  which  doubts 
r««t,  cannot  be  good ;  Hare's  Case,  4  H.  187  ; 
Ned  §•  Taylor's  Case,  4  G.  364;  Wood's 
Ca>e.  43  M.  364.  Where  facts  are  estal»- 
lished  which  show  that  the  jury  on  the  trial  of 
a  felony,  were  exposed  to  improper  influences, 
which  might  huve  produced  the  verdict,  the 
presumption  of  law  is  against  the  purity  of 
the  verdict ;  but  it  will  not  be  set  aside  if  it 
appears  by  opposing  evidence  that  such 
influence  failed  to  have  any  effect  on  the  jury  ; 
Pope  ^  Jacobs^  Case,  7  G.  121;  McCann's 
Case,  y  S.  &  M.  465 ;  Caleb's  Case,  10  G. 
721.  (For  instances  of  this,  see  pout,  35  to 
39.)  The  trial  by  jury  should  be  preserved 
from  all  extraneous  influences;  confidence  in 
the  administration  of  justice,  can  only  be 
preserved  by  removing  even  the  shadow  of 
a  suspicion  from  those  in  whose  hands  it  is 
placed;  Lewis'  Case,  9  S.  &  M.  115;  S.  P., 
Wood  s  Case,  43  M.  364. 

34.  Illustrations  of  the  rule  :  Admitting  to 
them  utiHWom  persons.  A  person  who  was 
not  a  sworn  officer,  was  permitted  to  go  into 
the  room  where  the  jury  were  deliberating  on 
their  verdict,  and  to  have  charge  of  them  for 
eight  or  ten  minutes,  when  the  sworn  bailiff 
was  absent :  Held  to  be  error,  and  good  ground 
for  a  new  trial ;  Hare's  Case,  4  H.  187.  So, 
if  a  barber  be  admitted  to  shave  some  of  the 
jurors,  and  be  allowed  to  be  with  the  jury  in 
the  absence  of  the  officer  for  a  few  minutes, 
it  will  be  good  ground  for  a  new  trial ;  Boles 
Case,  13  S.  &  M.  398.  See  Pope  5'  Jacobs' 
Caso.,  post.  38. 

35.  Same  :  Jury  under  charge  of  an  un- 
sworn oj^cer,  A  new  trial  was  granted  in 
this  caso,  because  the  jury  were  for  a  con- 
siderable length  of  time  after  their  retire- 
ment, in  charge  of  a  person  who  had  been 
designated  by  the  sheriff  for  that  purpose, 
but  who  had  not  been  sworn  ;  the  court  Hold- 
ing that  they  must  be  under  the  charge  either 
of  a  properly  sworn  officer  of  court,  or  bailiff 
sworn  for  tW  purpose ;  and  that  where  an 
exposure  to  an  improper  influence  is  shown, 
it  will  be  presumed  that  the  influence  hud  its 
effect,  unless  the  contrary  is  shown;  Mc- 
Cann's  Case.  9  S.  &  M.  465. 

36.  Conversing  with  unsworn  person.  One 
of  the  jurors  during  the  argument  of  prison- 
er's counsel,  was  engaged  in  conversation, 
and  in  carrying  on  a  written  correspond- 
ence with  a  person  not  on  the  jury.  The 
juror's  affidavit  was  permitted  to  be  read,  to 
show  that  the  conversation  and  correspond- 
aace  was  wholly  about  a  different  matter,  and 


did  not  relate  to  the  trial :  Held,  that  this 
conduct  was  highly  reprehensible,  and  de- 
served punishment ;  that  the  trial  by  jury 
should  be  preserved  from  all  extraneous  in- 
fluences, and  that  confidence  in  the  adminis- 
tration of  justice  can  only  be  preserved,  by 
removing  even  the  shadow  of  a  suspicion  from 
those  in  whose  hands  it  is  intrusted  ;  but  as 
a  new  trial  was  granted  on  other  grounds,  it 
was  not  determined  whether  this  conduct  was 
sufficient  to  set  aside  the  verdict;  Leiois' 
Case.  9S.  &  M.  115. 

37.  Same.  One  of  the  jury,  pending  the 
trial,  being  at  the  window  of  the  court  room, 
called  to  a  person  in  the  street,  and  asked 
him  to  request  his  (the  juror's)  wife  to  send 
him  his  supper,  to  which  the  person  thus 
addressed,  replied  that  he  would  ;  und  the 
.•upper  was  sent  as  requested ;  and  the  persons 
who  brought  it  came  into  the  room  where  the 
jury  were  kept,  but  were  not  permittf^d  to 
deliver  it  to  the  juror,  the  bailiff  receiving  it 
from  their  hands  and  delivering  it  to  the 
jur(»r.  The  officer  also  kept  the  persons  bring- 
ing the  supper  on  the  opposite  side  of  the 
room,  sixty  feet  from  the  jury,  whilst  the 
supper  was  being  eaten.  The  officer  also 
testified,  that  nothing  passed  between  the 
juror  and  the  person  in  the  street,  except  what 
is  above  stated ;  and  that  to  his  knowledge 
the  jury  conversed  with  no  one.  It  was  held, 
that  there  was  no  improper  tampering  with, 
or  sinister  influence  brought  to  bear  on,  the 
jury,  and  there  was  no  cause  for  setting  aside 
the  verdict;  Ned  Sf  Taylor's  Case.  4  G  364. 

38.  Same :  Communication  between  the 
officer  and  the  jury.  A  verdict  of  couvic- 
tii»n  in  a  fehmv  case,  will  not  be  set  aside  be- 
cause the  bailiff  in  charge  of  the  jury,  after 
thoy  had  retired  from  the  court  to  consider 
of  t'leir  verdict,  made  an  improper  and  ille- 
gal communicat'on  to  them,  if  the  communi- 
cation be  of  such  a  character,  that  it  could 
not  have  operated  prejudicially  to  the  accuse«i. 
Hence,  if  the  bailiff  say  to  them,  that  they 
shall  not  have  meat  or  drink  until  they  have 
agreed,  it  will  be  no  ground  for  setting  aside 
the  conviction ;  Pope  Sf  Jacob's  Case,  7  G. 
121.  But  if  the  officer  make  an  improper 
communication  to  them,  calculated  to  influ- 
ence their  verdict,  as  if  he  say  in  their  pres- 
ence :  "  this  is  a  worse  case  than  Dys«»n's." 
or  **  that  public  opinion  is  against  the  ac- 
cused." the  verdict  will  be  set  aside ;  Nelms' 
Case,  13  S.  &  M.  500. 

39.  Same:  The  jury  eating  at  a  public 
table.  After  the  jury  in  a  capi*val  case  had 
retired,  they  were  taken  from  the  jury  room 
by  consent  of  the  prisoner,  to  a  public  hotel, 
to  get  refreshments,  and  to  remain  there  un- 
til they  had  agreed;  they  dined  there,  at  a 
public  table,  an  officer  sitting  between  them 
and  the  other  guests.  A  barber  was  admit- 
ted to  their  room  to  shave  some  of  ihem,  and 
remained  there  more  than  an  hour;  and  for  a 
few  minutes,  without  the  presence  of  the  offi- 
cer having  them  in  charge.  There  was  do 
proof  of  tampering  with  the  jury  b^  any  per- 
son; on  the  contrary,  the  bailiff  testified 
that  he  heard  no  one  speak  to  them  on  the 
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snbject  of  the  trial,  thongh  the  barber  mipht 
have  whispered  to  them,  or  delivered  to  them 
written  communications  on  the  snbject.  with- 
out his  knowledge :  Hefd,  that  the  prisoner 
was  entitled  to  a  new  trial ;  that  to  entitle 
him  to  this,  it  was  not  necessary  that  he 
shonld  show  the  verdict  to  be  corrupt ;  that  it 
was  enough  that  the  common  law  rule,  which 
prohibits  the  jury  from  being  exposed  to  the 
liability  of  being  communicated  with  by  any 
one.  was  violated  (citing  Hare's  Case,  ante, 
33.  31)  ;  Bole's  Ca^e.  13  S.  &  M.  39"^. 

37.  Same:  Eaitng  at  puhlic  table:  Play- 
ing  rard^ :  Intoxicating  drinks.  The  jury 
in  a  capital  case  were  permitted  to  take  their 
meals  at  a  public  table  at  a  hotel  A  pri- 
vate room  was  furnished  them  adjoining  the 
room  in  which  they  deliberated,  and  into  that 
they  were  nllowed  to  go  separately  and  take 
intoxicating  drinks ;  the  officer  in  charge  of 
them  went  to  sleep  at  10  o'clock  P.  M..  and 
allowed  ihe  jury  to  remain  all  night  without 
an  officer,  awake,  and  in  a  room  not  locked 
np;  and  they  were  permitted  to  have  and 
use  playing  cards,  liquors  and  a  fiddle,  all 
the  nijrht:  H^ld.  the  verdict  must  be  set 
aside;  Bigg's  Case.  4  0.  51. 

As  to  intoxicating  liquors,  see  further.  po«^, 
39. 

38.  Same :  Eating  at  public  table.  The 
jury  during  the  trial  of  a  capital  case,  which 
lasted  four  days,  lodged  in  a  room  at  a  public 
hotel  separate  from  the  other  guests  ;  they 
ate  their  meals  at  the  table  with  the  guests 
of  the  hotrl,  an  officer  being  stationed  be- 
tween the  jury  and  the  other  guests ;  they 
were  served  at  the  table  by  the  landlord  and 
his  servants;  thfy  were  under  the  vijrilant 
watch  and  supervision  of  two  sworn  officers  ; 
they  could  easily  hear  the  conversation  going 
on  at  the  table,  but  neither  the  officers,  nor 
the  landlord,  nor  the  other  witnesses  exam- 
ined, heard  the  case  mentioned  in  the  hearing 
of  the  jury :  Held,  that  as  the  jury  were  al- 
ways kept  together  and  under  the  supervis- 
ion of  a  sworn  officer,  it  is  not  to  be  pre- 
sunfied  that  any  undue  influence  was  exercised 
over  them ;  and  that  the  mode  in  which  they 
were  fed,  though  an  irregularity,  was  not  suf- 
ficient to  set  aside  the  verdict  (citing  Hare's 
Ca^e,  anfe,  33,  34) ;  Fisher,  J.,  dissented ; 
Browning's  Case,  4  G.  47. 

And  80  where  the  jury  was  taken  by  the 
bailifTs  to  a  room  3('0  yards  from  the  court 
house,  to  deliberate  on  their  verdict,  and  both 
the  bailiffs  swore  that  no  person  had  any 
communication  with  them  during  the  time,  it 
was  held  this  was  no  ground  for  a  new  trial ; 
Caleb's  Case,  10  G.  721. 

39.  San^ :  Use  of  intoxicating  drinks. 
The  introduction  by  the  bailiff,  of  intoxicat- 
ing liquors  in  a  sufficient  quantity  to  produce 
drunkenness,  into  the  room  where  the  jury 
in  a  felony  case  are  deliberating  upon  their  ver- 
dict, is  illegal  and  improper  and  if  nothing  more 
appears,  the  verdict  will  be  set  aside,  upon 
the  jrround  that  the  jury  were  thereby  ex- 
posed to  an  improper  influence.  But  if  it 
al^o  appear,  that  such  liquor  was  used  by 
only  one  of  the  jury,  who  was  sick,  and  that 


he  was  not  intoxicated  thereby,  the  presump- 
tion which  would  otherwise  exist  against  the 
purity  of  the  verdict,  is  rebutted,  and  it  will 
not  be  disturbed;  Pope  Sc  Jacobs'  Case,  7  G. 
121. 

YIL  Oompetenoy  of  Jurors  to  Impeach  or 
Snstain  their  Verdict. 

See  EvTDKNCR,  254  to  257. 

40.  Incompetent  to  impeach  his  oton  ter- 
dict.  A  juror  is  an  incompetent  witness  to 
impeach  his  own  verdict,  by  showing  that  he 
did  not  fairly  assent  to  it.  as  when  he  states 
that  he  only  assented  to  the  verdict  upon  the 
ground  that  a  recommendation  to  the  mercy 
of  the  court  was  signed  by  the  jury,  which  he 
believed  would  have  a  great  influence  with 
the  court;  Friar's  Case,  3  H.  422  ;  he  is  not 
competent  to  show  his  own  misconduct,  or  that 
of  his  fellows  ;  Nelsons  Ca^e.  13  S.  k  M.  500  ; 
Bigg's  Case,  4  0.  51 ;  Prussell  v.  Knowles.  4 
H.  9<';  but  he  is  competent  to  show  the  mis- 
conduct of  the  officer  in  charge  of  them,  even 
to  the  extent  of  impeaching  the  verdict;  the 
jury  can  prove  tnat  the  officer  made  im- 
proper communications  to  them  (Clayton, 
J.,  dissented) ;  NeUon's  Case,  13  S.  &  M. 
5t»0. 

Nor  is  a  juror  competent  to  sustain  his  ver- 
dict, by  showing  that  when  he  separated  from 
his  fellows  no  improper  influence  was  used  on 
him ;  Organ's  Case.  4  0.  78  ;  S.  P.,  Pope  ^ 
Jacobs'  Case,  7  G.  121 

Whether  the  testimony  of  jurors  summoned 
to  assess  the  damages  resulting  to  the  owner 
of  laud  from  the  locution  of  a  railroad  thereon, 
is  competent  to  impeach  their  verdict,  by 
shr-winir  that  they  acted  on  improper  princi- 
ples ;  Qucere  ?  N.  0,  J.  ^  G.  N.  R,  R.  Co. 
V.  McBride,  9  G.  32. 

Tm.  Miscellaneous. 

41.  Betum  of  service  of  venire.  The  return 
of  the  sheriff  that  he  has  served  the  prisoner 
with  a  copy  of  the  venire,  is  conclusive,  and 
cannot  be  questioned  collaterally;  Wood- 
side's  Ca^e.  2  H.  655. 

42.  Juri/  not  judges  of  the  laio  in  a  crimi- 
nal case.  In  a  criminal  case  the  jury  are  not 
the  judges  of  the  law,  notwithstanding  their 
verdict,  when  the  general  issue  is  pleaded,  is 
necessarily  compounded  of  both  law  and  fact ; 
yet  the  court  must  respond  as  to  the  law,  and 
the  jury  as  to  the  facts ;  Williams'  Case,  3 
G.  389. 

43.  May  return  sealed  verdict  to  the  clerk, 
bv  consent.  By  the  assent  of  the  parties  and 
the  direction  of  the  court,  the  jury  (even  in  a 
felony  case)  may  return  a  sealed  verdict  to 
the  clerk,  and  then  separate  before  it  is 
open  and  read ;  but  the  jury,  it  seems,  should 
be  present  when  the  verdict  is  read,  and  they 
may  then  assent  or  dissent  to  it,  and  the 
prisoner  should  then  have  an  opportunity  of 
polling  them  ;  Friar's  Case,  3  H.  422. 

44  Correction  of  verdict  by  jury,  Tn  a 
trespass  case  against  several  defendants,  the 
jury  found  a  verdict  against  all,  and  sepa- 
rated ;  most  of  them  had  left  the  court  room, 
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one,  however,  was  present,  and  the  counsel 
for  the  plaintiffs  arose  and  stated  to  the  court, 
that  he  had  learned  from  one  of  the  jury  that 
there  was  a  mistake  in  the  verdict,  and  that 
the  jury  had  not  intemled  to  And  against  Allen, 
who  was  dead,  nor  against  McDonald.  This 
suggestion  was  immediately  sanctioned  by  the 
juror,  who  was  present,  and  the  court  then 
directed  the  verdict  to  be  changed  according 
to  this  statement.  Immediately  after  this, 
the  whole  panel  came  into  court  and  con- 
firmed the  statement  of  the  juror:  Hdd, 
that  the  correction  of  the  verdict  was  proper. 
Prussell  V.  Knoivles.  e^  aZ.,  4  H.  90. 

See  Vkrdtct.  8.  9.     Amkndmknt.  26. 

45.  Right  of  jury  to  take  in  their  retire^ 
meiit,  written  evidence.  It  is  an  evident  mis- 
take in  point  of  law  for  the  jury  to  take  out 
with  them,  on  their  retirement  to  deliberate 
on  the  verdict,  a  deposition  not  read  on  the 
trial,  and  constitutes  a  strong  reason  for 
granting  a  new  trial ;  Taylor  v.  Sorsby,  W. 
97.  At  common  law.  the  jury  could  not  take 
out  with  them  evidence  submitted  in  the 
cause,  unless  with  the  approbation  of  the 
court,  and  even  then  only  letters  patent  and 
under  seal ;  and  the  exemplification  of  the 
testimony  of  witnesses  in  chancery,  if  they 
be  dead,  but  not  writings  without  seal,  unless 
by  consent  of  parties.  But  our  statutes  allow 
the  jury  to  carry  out  any  papers  read  in  evi- 
dence to  them  on  the  trial ;  and  because  they 
took  out  a  paper  not  read  in  evidence  by 
either  partv.  a  new  trial  was  granted  ;  Offit  v. 
Virh  VV.  99. 

46  Recalling  witness  by  jury  after  their 
retirement.  If  the  jury,  on  their  retirement, 
doubt  as  to  the  testimony  of  a  witness,  he 
may  be  recalled  and  examined  as  to  his  testi- 
mtiny  in  open  court,  but  the  jury  are  not 
allowed  to  have  the  witness  before  them  to 
repeat  his  evidence,  not  in  the  presence  of 
the  court;  Offit  v.  Vick,  W.  99. 

47.  Discharge  of  jury  in  a  criminal  case, 
without  a  verdict.  The  jury  in  a  felony  case, 
not  capital,  may  be  discharged  without  the 
consent  of  the  prisoner,  if  they  are  unable  to 
agree,  when  the  term  of  the  court  expires; 
and  this  may  also  be  done  in  a  capital  case ; 
Moore's  Cose,  W.  134;  Josephine's  Case,  10 
G.  613. 

Jiis/irf  of  ih^  geaai. 

I.  Jurisdiction x 

II.  Powers  and  duties a 

III.  Trial  and  judgment 6 

IV.  Certiorari 9 

V.  Miscellaneous 15 

I.  Jniisdiction. 
1.  ConstitvJtionaX  jurisdiction.  The  consti- 
tution vests  in  justices  of  the  peace  jurisdic- 
tion in  civil  actions  where  the  principal  does 
not  exceed  $50,  and  this  grant  carries  with  it 
all  necessary  powers  to  carry  it  into  effect. 
Hence,  a  justice  of  the  pe.ice  has  jurisdiction 
of  a  debt  against  a  corporation  a^  well  as  a 
natural  person ;  Loomis  v.  Com'l  Bank  of 
Columbus,  4  H.  660.  Under  the  constitution 
of  1870,  the  jurisdiction  of  justices  of  the 
peace  extends  to  all  cases  where  the  principal 


in  controversy  does  not  exceed  $150;  and  by 
the  Act  of  1870,  cases  then  pending  in  the 
Circuit  Court,  within  the  jurisdiction  of  justices 
of  the  peace,  were  transferred  to  a  justice  of 
the  peace  of  the  centre  beat  of  the  county :  and 
after  that  time,  the  Circuit  Court  had  no  juris- 
diction  over  them ;  Randall  v.  Kline,  44  M .  313. 

A  justice  of  the  peace  has  jurisdictiou 
where  the  principal  does  not  exceed  $50, 
though,  when  the  interest  is  added,  the 
debt  amounts  to  more;  and  it  makes  no 
difference  in  this  respect  that  the  debt  bore 
one  rate  of  interest  from  date  to  maturity, 
which  would  have  made  it  exceed  $51).  and 
another  rate  after  maturity;  the  interest 
between  the  date  and  the  maturity  is  no 
part  of  the  principal ;  Planters'  Bank  v. 
CouJson.  6  H.  395.  A  plaintiff,  however, 
cannot  divide  his  account,  though  composed 
of  various  items,  so  as  to  bring  it  within  the 
jurisdiction  of  a  justice  of  the  peace;  Gray- 
son V.  Williams,  W.  298. 

Nor  can  a  creditor,  having  two  not^s  on  a 
debtor,  each  under  $50,  but  both  together 
exceeding  that  sum,  at  the  same  time  bring 
suit  on  one  before  one  justice  of  the  peace, 
and  suit  on  the  other  before  another  justice 
of  the  pence,  for  both  justices  together  have 
only  the  jurisdiction  of  one;  Scofield  v. 
Pensons.  4  C.  409. 

And  the  Circuit  Court  has  no  more  jurisdic- 
tion on  an  appeal  from  a  justice  than  he  had, 
and  in  the  above  stated  case,  the  cause 
was  properly  dismissed  in  the  Circuit  Court 
for  want  of  jurisdiction  ;  Scofidd  v.  Pensons, 
supra ;  Crapoo  v.  Grand  Gulf  9  S.  &  M. 
205;  Gla.^8  v.  Moss,  1  H.  519.  But  in  Am- 
mons  V.  miitehead,  2  G.  99,  it  was  held,  that 
all  the  appeals — being  three  between  same 
parties — from  a  justice  of  the  peace's  judjr- 
ments.  amounting  to  $150,  might  be  consolt- 
d:ited  and  tried  together  in  the  Circuit  Court, 
and  a  single  judgment  rendered  for  the  ag- 
gre&rate  amount  of  all. 

A  claim  for  a  larger  sum  than  $50,  may  be 
set  up  as  an  offset  before  a  justice  of  the 
peace,  provided  the  balance,  after  deducting 
plaintiff's  debt,  does  not  amount  to  more  than 
$50  ;  Glass  v.  Moss,  1  H.  519. 

Where  a  plaintiff  has  voluntarily  entered  a 
credit  on  his  note,  so  as  to  bring  it  within  the 
jurisdiction  of  a  justice  of  the  peace,  and 
defendant  insists  on  the  want  of  jurisdiction 
arising  from  the  fictitious  character  of  the 
credit,  he  cannot  afterwards,  on  bein?  sued 
in  the  circuit,  insist  on  the  credit  to  defeat  the 
jurisdiction  of  that  court;  Herbert  v.  Spur- 
loch  4.  C,  180. 

A  justice  of  the  peace  can  only  entertain 
a  suit  at  the  instance  of  the  overseer  of  a 
public  road  ag&inst  a  party  obstructing  the 
same,  and  for  the  costs  of  removing  the  ob- 
struction, and  for  the  statutory  penalty,  after 
the  overseer  has  reported  the'  matter'  to  the 
Board  of  Police,  and  they  have  entered  a 
judgment  condemning  the  obstruction ;  Hadrs- 
tony.  Francher,  7  8.  &  M.  249. 

II.  Powers  and  Duties  of  Jnstioe  of  the  Peace. 
2.  May  act  as  notary  piiblic  By  the  Act 
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of  1836.  a  justice  of  the  p^ace  may  discharee 
the  duties  of  a  notary  public ;  Wilrox  v.  Mit- 
chell. 4  H.  272.  And  by  virtue  of  such  power, 
may  take  the  acknowledgment  of  a  deed  con- 
veying land  lying  outride  of  his  county  ;'  Den- 
nistoun  v   Pottft,  4  C.  13. 

3.  DtUi/  in  relation  to  commitments.  A  jus- 
tice of  the  peace  is  not  required  (in  1843)  to 
retnrn  the  examination  of  a  witness  in  a 
criminal  case  to  the  circuit  clerk,  nor  to  pre- 
serve it  as  a  record  in  hie  own  office ;  and 
where  it  is  lost  he  may  testify  directly  as  to 
what  the  witness  swore  before  him,  and  is  not 
confined  to  a  statement  of  what  he  recollects 
wa«?  in  the  deposition ;  Pearce  v.  Furr,  2  S. 
&  M  54. 

4.  Has  no  power  to  take  a  dej>o>>ition  in 
Circuit  or  Probate  Court,  A  justice  of  the 
peace  has  no  power  to  take  a  deposition  to 
be  used  in  the  Circuit  or  Probate  Court, 
without  a  commission  issued  to  him  for  that 
purpose  ;  Bagan  v.  Cargill,  2  (>.  540. 

5.  Pciver  to  ( xeciite  process.  A  justice  of  the 
peace  has  no  general  power  to  execute  pro- 
cess, and  can  only  do  so  even  in  cases  in 
which,  by  law,  he  is  authorized  to  act,  when 
the  pre  cess  is  directed  to  him  ;  if  directed  to 
the  sheriff,  his  execution  of  it  will  be  void; 
Arnold  v.  Wynn,  4  C.  338. 

m.  Trial  and  Judgment. 

6.  Judgment  of  justice  of  the  peace  merges 
the  debt.  A  judgment  before  a  justice  of  ilie 
peace  merges  the  debt  on  which  it  is  rendered, 
and  the  record  of  the  justice  of  the  peace  is 
the  only  proper  evidence  of  the  claim ;  Stan- 
diftr  v.  Bus\.  8  S.  &  M.  383. 

7.  Judgment  no  lien  unless  enrolled.  Courts 
held  by  justices  of  the  peace,  thou>rh  inferior 
and  limited,  are  yet  courts  of  record,  and  are 
within  the  enrolment  act  of  1844^  requiring 
judgments  of  courts  of  record  to  be  enrolled 
before  they  operate  as  liens;  Brian  v. David- 
Son.  3  v.  213;  S.  P.,  Stevens  v.  Mangum,  5 
C.  481. 

8.  Trial  is  on  the  merits.  A  justice  of 
the  peace's  court  is  not  a  common  law  court ; 
in  the  trial  of  a  suit  in  that  court,  the  ques- 
tion is  as  to  the  indebtedness,  without  regard 
to  form;  Stier  v.  Surget,  10  S.  k  M.  In4. 
And  if  the  trial  be  for  rent,  the  plaintiff 
alleging  in  his  declaration,  use  and  occupation 
by  defendant,  and  an  express  promise  to  pay, 
and  the  proof  show  the  express  promise,  but 
m  t  the  occupation,  the  variance  is  imma- 
terial, as  the  ca.<?c  is  tried  on  the  merits,  and 
the  proof  is  sufficient  to  establish  the  defend- 
ant's liability ;  Slier  v.  Siirget,  supra.  And 
on  an  appeal,  the  case  will  be  tried  on  its 
merits  without  regard  to  form ;  lb, 

rV.  Certiorari  to  revise  Judgment  of  Justice 
of  the  Peace. 

9.  Power  of  jud^e  granting  the  writ.  The 
circuit  judge  granting  the  writ  of  certiorari 
to  bring  a  case  from  a  justice's  court  to  the 
Circuit  Court,  has  the  sole  power  of  deter- 


mininir  its  sufficiency;  Loomis  v.  Com*l  Rk 
of  Columbus,  4  H.  660, 

10.  Where  the  writ  lies.  The  writ  is  allow- 
able  only  where  it  alleges  that  the  judgment 
itself  is  illegal.  It  does  not  lie  upon  a  peti- 
tion which  does  not  attack  the  judgment,  but 
sets  up  matter  which  happened  afterwards, 
discharging  petitioner  from  liability  thereon. 
The  writ  is  barred  after  the  lapse  of  twelve 
months  from  the  rendition  of  the  judgment; 
Exving  v.  Burton,  5  H.  660. 

11.  Dffendant  entitled  to  notice.  The  de- 
fendant, in  a  proceeding  by  certiorari,  is 
entitled  to  notwe;  Copdand  v.  Pate,  6  H. 
275. 

12.  Allowed  to  revise  action  of  justice  of 
the  peace  in  taxing  master  with  costs.  The 
judgment  of  a  justice  of  the  peace,  taxing 
the  master,  owner,  &c.,  of  a  slave  convicted 
of  larceny,  with  the  costs  of  the  prosecution, 
is  to  that  extent  subject  to  review  in  the 
Circuit  Court  by  appeal  or  certiorari ;  Atchi- 
son v.  Potter,  6  S.  &  M.  120. 

13.  jyismissal  of  certiorari.  When  the  cer- 
tiorari is  dismissed,  this  leaves  the  judgment 
of  the  justice  of  the  peace  in  full  force ;  Stan- 
difer  V.  Bush.  8  8.  &  M.  383.  See  Appeal, 
3u,  et  stq.  certiorari, 

T.  HisoellaneouB. 

15.  Execution  may  issue  to  another  county. 
An  execution  may  i:jsue  from  a  judgment  of 
a  justice  of  the  peace  to  any  county  in  which 
the  defendant  may  reside ;  Stevens  v.  Man- 
gum,  f)  C.  481. 

16.  Power  to  administer  affidavit.  A  jus- 
tice of  the  peace  has  power  to  administer  an 
affidavit  to  a  petition  for  a  writ  of  haheas 
corpus:   Winters  Case,  1  S.  &  M.  149. 

17.  Seal.  The  common  seal  of  a  justice  of 
the  peace  is  a  scroll,  ami  his  certificate  to  an 
acknowledgment  of  a  deed  conveying  lands 
out  of  bis  county  under  this  seal,  is  good  ; 
Denvistoun  v.  Potts,  4  C.  13.  And  the  seal 
is  good,  if  the  scroll  be  appended  to  his  name, 
without  any  words  in  the  body  of  the  instru- 
ment showing  that  it  is  a  seal ;  Wright  v. 
Sfeamer  Vesta,  bH.Wl, 

18.  Power  to  issue  writ  to  condemn  land. 
The  Legislature  may  confer  on  a  justice  of  the 
peace  the  power  to  issue  a  warrant  lor  a  jury 
to  assess  damages  to  the  owner  of  land  <»cca- 
sioned  by  the  location  of  a  railroad  on  it ; 
Brown  v.  Beatty,  5  G.  227, 


See  Real  Estatb. 

1.  Meaning  of  The  term  "land"  em- 
braces not  only  the  soil,  but  its  natural  pro- 
duce growing  upon  and  affixed  to  it.  Such 
things  are  a  part  and  parcel  of  the  realty, 
and  pass  by  a  grant  of  the  land  ;  and  hence,  a 
sale  of  growing  timber  is  within  the  first 
section  of  the  statute  of  frauds  and  void,  un- 
less in  writing ;  Harrell  v.  Miller,  6  G.  700. 
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I.  British  and  Spanish  Grants. 
1.  Generally. 

1.  British  and  Spanish  grants  north  of  3lst 
parotid  of  north  latitude.  The  boundary 
line  between  Georgia  and  West  Florida  wus 
the  31st  parallel  of  north  latitude.  But  if 
the  district  between  that  line  and  a  line 
drawn  east  from  the  mouth  of  the  Yazoo 
river  ever  constituted  a  part  of  West  Flo- 
rida, whilst  the  latter  was  a  British  province, 
still  a  grant  of  land  in  that  district,  made  by 
the  British  governor  of  West  Florida  in  1772, 
would  be  void,  because  by  the  proclamation  of 
George  111.,  made  in  1763,  creating  the  Pro- 
vince of  West  Florida  as  a  colonial  govern- 
ment, a  grant  of  land  in  that  district  by  the 
governor  was  prohibited  until  the  Indian  title 
was  extinguished,  which  did  not  take  place  till 
1777.  And  a  grant  of  land  in  that  district 
by  the  Spanish  government  would  also  be 
void,  because  the  title  of  Spain  never  ex- 
tended north  oft  he  3 1st  parallel ;  Montgomery 
V.  lues,  13  S.  &  M.  161.     Seepos^  5. 

2.  ^ame.  It  was  in  the  power  of  the 
crown  of  England  to  change  the  boundary 
line  between  the  colonies  of  Georgia  and 
West  Florida,  when  both  were  British  pro- 
vinces. Judge  Clayton  does  not  decide 
whether  the  change  was  ever  made  from  the 
31st  parallel  to  the  mouth  of  the  Yazoo  river, 
but  Judge  Sharkey  concludes  that  it  was;  Jb. 

3.  Spanish  order  of  survey.  A  Spani.**h 
order  of  survey  of  land  in  West  Florida, 
afterwards  confirmed  by  the  United  States, 
when  they  acquired  title,  constitutes  of  itself 
a  legal  title  without  any  patent  from  the 
United  States;  Wi?in  v.  (7o/e,  W.  119.  See 
post,  6,  13,  36a.  3%  39. 

4.  Revocation  by  Spain  of  gra'nt  by  force. 
If  a  government  by  mere  act  of  power  revoke 
a  valid  grant  of  land,  and  then  give  title  to 
another,  the  courts  will  respect  the  title  of 
the  first  grantee.  Bence,  where  A.  received 
a  grant  of  land  from  the  Spanish  government, 
which  was  revoked  by  a  mere  arbitrary  act  of 


power,  and  the  land  then  granted  to  B.,  and 
then  A.  was  driven  from  the  country,  and  B.'8 
title  confirmed  by  the  board  sitting  under  the 
Act  of  Congress,  B.  will  be  decreed  to  hold 
as  trustee  for  A. ;  Starlcs  Heirs  v.  MatJur, 
W.  181.  A  confirmation  of  the  board  is  con- 
clusive against  the  United  States,  but  not  as 
between  individuals;  Winn  v.  Cole,  W.  119; 
Ross  V.  Barland,  W.  489. 

2.  The  Board  of  Commiiiionerf  for  Ezamining 
these  Titles. 

5.  Effect  of  submitting  claim  to  board: 
Estoppel.  A  claimant  of  land  situated  be- 
tween the  31^  of  north  latitude  and  a  line 
drawn  east  from  the  mouth  of  the  Yazoo 
river,  filed  his  claim  under  a  grant  from  the 
British  governor  of  West  Florida  in  1772, 
before  the  board  of  commissioners  appointed 
to  carry  into  effect  the  cession  of  territory  to 
the  United  States  made  by  Georgia.  Held, 
that  this  was  an  acknowledgment  that  his 
claim  was  subordinate  to  the  act  of  Congress, 
and  having  once  submitted  his  claim  under 
that  act,  he  could  not  afterwards  be  permiiied 
to  claim  above  it ;  Montgomery  v.  Ives,  13  S. 
&  M.  161.     See  ante,  1.  2. 

6.  Claimants  under  void  grants:  Effect  of 
confirmation.  The  plaintifi*  claimed  under  a 
void  British  grant,  and  the  defendant  claimed 
under  a  void  Spanish  grant ;  both  were,  how- 
ever,  submitted  to  and  confirmed  by  the 
board  of  comuiissionors  appointed  under  the 
act  of  Congress  to  carry  into  effect  the  ces- 
sion made  by  Georgia  :  Held,  that  this  con- 
firmation did  not  relate  back  to  the  date  of 
their  respective  grants,  so  as  to  cut  oat  the 
younger  grant ;  each  grant  derived  its  whole 
effect  from  the  act  of  cession,  and  as  both 
were  of  equal  dignity  in  this  respect,  they 
conferred  equal  rights,  and  in  such  a'^asethe 
defendant's  possession  would  not  be  dis- 
turbed ;  lb. 

7.  Est  ppel  to  claim  in  a  different  charac- 
ter. A  person  petitioning  for  the  confirmution 
of  a  Briti.sh  grant  under  the  Act  of  Congress  ff 
1803,  represented  himselfas  the  only  surviving 
heir  and  legal  representative  of  the  grantee : 
Held,  that  he  could  not  aflerwards  claim  as 
tenant  by  the  courtesy,  as  husband  of  the 
grantee's  heir,  inasmuch  as  he  had  claimed 
the  higher  ground  of  heirship  in  himself;  lb- 

8.  Proceedings  before  board  not  conclnsut. 
The  proceedings  of  the  board  of  commis- 
sioners are  not  conclusive  as  to  the  rights  of 
individuals  inter  essi;  Winn  v.  Cole,  W.  119. 
But  they  do  conclude  the  government ;  Boss 
V.  Barland,  W.  489.  See  ante,  4,  and  post, 
14. 

8.  Confirmation  of  these  Orants   by  Congress. 

9.  Efert  of.  The  confirmation  of  a  Span- 
ish grant  by  Congress,  relates  back  to  the 
date  of  the  gra.niy  Stark's  Htirs  v.  Mather, 
W.  18  .  And  the  performance  of  the  condi- 
tions imposed  in  a  Spanish  grant  on  the 
grantee,  is  either  dispensed  with  or  admitted 
by  a  confirmation  of  it  by  Congress ;  Winn 
V.  Cole,  W.  119.    See  post,  21,  22. 

See  Spanish  Gbants. 
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n.  Pre-emption  Laws. 
1.  Generally. 

10.  Nature  of  the  right.  The  right  of  pre- 
emption irraDied  to  the  -actual  settler  by  the 
Acts  of  1830  and  1834.  althonjrh  a  gratuity, 
constitutes  as  valid  a  right  in  the  settler,  as 
It  it  were  based  on  a  valuable  consideration, 
and  it  creates  an  equity  in  favor  of  the  set- 
tler, which  excludes  the  rights  of  all  others 
to  purchase  the  land  from  the  United  States, 
for  the  time  allowed  by  law  to  the  settler  to 
mike  his  proof  and  entry,  and  this  right  can 
be  lost  only  by  the  settler's  failure  to  make 
his  purchase  within  the  time  allowed  by  law; 
McAfee  v.  Kd>n.  7  S.  k  M.  780. 

The  mere  right  of  pre-emption,  however,  is 
not  a  title ;  the  law  allowing  it  is  a  mere  prof- 
fer to  certain  persons  that  they  may  become 
purchasers  in  preference  to  all  others,  if  they 
will  comply  with  the  conditions  of  the  law ; 
without  payment  or  an  offer  to  pay,  the  law 
confers  no  equity  ;  it  confers  an  equity  only 
where  the  party  has  consented  to  acceptthe 
proffer  by  payment,  and  by  claiming  the 
benefit  of  the  law  in  a  proper  manner  and 
within  the  required  time;  Grai^d  QxOf  B'k 
y.  Biyan  8  S.  &  iM.  234. 

11.  Brittbh  claims  not  subject  to.  Under 
the  Act  of  Coogress  of  1803,  lands  claimed 
by  the  Ist  and  2d  sections  of  the  act,  or  by 
virtue  of  a  British  grant,  or  the  articles  of 
the  cession  by  (leorgia,  were  not  subject  to 
pre-emption,  so  long  as  these  claims  con- 
tinued unadjusted;  but  where  a  claim  was 
adjudged  bad,  the  land  embraced  in  it  was 
subject  to  pre-emption  in  the  same  manner  as 
if  no  such  claim  had  been  made :  Grand 
Gulf  Bk  V.  Bryan,  8  S.  &  M.  234.  ' 

12.  Where  (ht  settlement  is  on  two  or  more 
sections.  Where  the  settlement  of  a  pre- 
eniptor  is  on  the  corner  of  several  sections  of 
land,  his  right  to  pre-emption,  which  is  but  a 
mere  right  to  buy,  extends  to  that  section  in 
which  is  the  greatest  part  of  his  improve- 
ments, and  if  he  enter  that  regularly  he  can- 
Dot  claim  a  pre-emption  riglit  on  the  other 
sections;   Carter  w  Sptncer.  4  \\    42. 

13.  Entry  by  another  of  preemption  land 
Without  fraud.  Land   to  wliich  there  wus  a 

rire-emption  claim,  was  entered  by  another 
the  affidavit  that  it  was  unoccupied  being  not 
required  by  the  register  of  the  land  office), 
and  a  patent  was  afterwards  issued  to  the 
purchaser  without  fraud  on  his  part:  Held, 
that  his  title  was  good  ;  Carter  v.  Sptncer^  4 
H.  42. 

But  where  the  settler  has  fully  complied 
with  the  law,  and  received  a  patent,  his  title 
is  superior  in  a  court  of  equity  to  any  title 
acquired  by  mere  entry,  and  a  patent  issued  on 
that,  though  the  last  mentioned  patent  be 
older  than  the  patent  to  the  pre-i-mptor.  A 
patent  relates  back  to  the  inception  of  the 
title  OD  which  it  is  founded,  and  in  a  court  of 
equity,  he,  who  first  made  a  legal  appropria- 
tion of  the  land,  is  entitled  to  it ;  McAfee  v. 
K*  im,  7  S.  &  M.  780.  And  the  rule  is  the 
8ame  where  the  controversy  is  between  apre- 
emptor,  and  a  purchase  made  under  the  grant 


to  Jefferson  College;  McAfee  v.  Keirn^ 
supra.  See  as  to  relation  of  patents,  posi,  21, 
22.  and  ante,  6. 

13a.  Pre  emptor  must  comply  with  the  law. 
Unoer  the  Act  of  1834,  to  constitute  a  valid 
pre-emption  claim,  it  must  be  shown  that 
there  was  both  settlement  and  cultivation  of 
the  land  in  1B33.  and  thi^  proof  must  be  made 
both  to  the  register  and  receiver;  one  alone 
will  not  do.  And  in  an  action  of  ejectment, 
involving  the  validity  of  a  pre-emption  claim, 
the  evidence  in  favor  of  the  claim  may  be 
rejected  if  it  do  not  tend  to  show  both  settle- 
ment and  cultivation  in  1833.  and  that  proof 
of  those  facts  were  made  before  both  the 
register  and  receiver ;  Fulton  v.  McAfee,  5 
H.  751. 

14.  Decision  of  hoard  of  commissioners  on 
pre-emption  right.  How  far  the  decision  of 
the  commissioners  appointed  under  the  Act 
of  Congress  of  1803.  allowing  a  pre-emption, 
is  conclusive  between  individuals.  Quceref 
It  seems,  however,  it  is  conclusive,  as  against 
the  United  States  government;  Grand  Gulf 
B'k  V.  Bryan,  8  S.  &  M.  234.  Ste  ante, 
4,8. 

15.  Act  of  Congress  of  1803:  ''Legal 
representatives^'  construed.  The  term  "legal 
representatives"  used  in  the  Act  of  Congress 
of  18(>3,  allowing  pre-emptions  to  the  occu- 
pier and  cultivator  of  public  land,  and  **  his 
legal  representatives,"  does  not  mean  *•  heirs" 
only,  but  also  assignees  and  grantees  of  the 
settler,  who  in  respect  to  the  land  granjted, 
are  the  legal  representatives  of  the  i/rantor ; 
Grand  Gidf  Bk  v.  Bryan,  8  S.  &  M.  234. 
But  as  to  the  right  to  assign  'pre-emptions 
under  Act  of  1822,  1830.  seepo^^.  10. 

16.  Same:  Controversy  between  heir  and 
grantee:  Caseinjudgnient.  In  a  controversy 
between  the  heir  of  a  pre-emptor,  whose  pre- 
emption had  been  confirmed  under  the  Act  of 
18t)3,  in  favor  of  his  '*  legal  representatives'* 
on  the  one  hand,  and  a  person  claiming  nnder 
a  sale  of  the  land,  made  by  an  administrator 
of  the  pre-emptor  on  the  other;  it  appeared 
that  a  receipt  had  been  given  by  the  register 
of  the  land  office  in  favor  of  the  *•  legal  re- 
presentative '*  of  the  pre-emptor,  after  the 
sale  made  by  the  administrator,  but  there 
was  no  positive  proof  who  made  the  payment, 
whether  the  heir,  the  administrator,  or  the 
purchaser  for  the  latter.  It  was  held,  that 
the  fact  that  the  deed,  from  the  administrator 
to  the  purchaser,  and  from  the  latter  to  his  as- 
signee was  filed  in  the  register*s  office,  where 
the  payment  was  made,  was  a  strong  circum- 
stance to  show  that  the  tiling  was  done  to 
prove  to  the  register  the  purchase  and  the 
purchaser's  right  to  make  payment  for  the 
pre-*mption,  as  being  the  "  legal  representa- 
tive" of  the  pre-emptor;  the  force  of  which 
circumstance  was  further  strengthened  by  the 
facts  that  the  claim  was  confirmed  on  the  22d 
December,  1806,  in  favor  of  the  "legal  repre- 
sentatives "  of  the  pre-emptor,  aud  on  the 
next  day  the  purchaser  from  the  administrator 
sold  it  to  his  assignee  ;  and  eight  days  after  this 
sale,  the  aforesaid  payment  was  made  to  the 
register,  and  the  deeds  filed  in  his  office  ;  and 
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it  was  further  strengthened  by  the  facts,  that 
the  pre-emptor's  estate  had  then  been  declared 
insolvent,  and  that  therefore  the  administra- 
tor had  no  legal  right  to  apply  the  assets  of 
the  estate  to  the  payment  of  the  money  due 
the  United  States  on  the  pre-emption,  and 
that  the  heirs  were  infants  of  tender  years, 
without  guardian  or  assets,  or  relatives  in  the 
State.  And  the  court  noticed  also  the  further 
fact,  that  the  assignee  and  those  claiminu:  un- 
der him  had  held  possession  from  1809  till 
1839,  when  this  suit  was  brought.  And  from 
all  these  the  court  concluded  that  the  pay- 
ment was  made  by  the  assignee,  and  he  was  en- 
titled to  the  pre-emption  as  ♦*  legal  represen- 
tative" of  the  original  settler ;  Grand  Gulf 
Bank  v.  Brt/an.  8  S.  &  M.  234. 

17.  Same.  The  term  "legal  representative," 
as  used  in  the  said  Act  of  1803.  is  a  latent 
ambiguity  when  there  are  both  heirs  and  as- 
signees of  the  pre-emptor,  and  he  who  asserts 
a  right  as  plaintiflf  upon  the  ground  that  he 
is  included  in  that  term,  must  show  that  he  is 
80  included ;  lb. 

See  KviDKNCK,  137  to  144. 

18  Same :  Parol  evidence  to  explain  receiv- 
er's certificate.  The  certificate  of  the  receiver 
of  the  land  office  that  a  certain  sum  has 
been  paid  to  him  on  a  pre-emption  claimed  by 
the  pre-emptor,  is  not  conclusive ;  it  may  be 
shown  by  parol  evidence  that  there  is  a  mis- 
take as  to  the  payer,  and  that  another  in  fact 
made  the  payment;  lb. 

'  2.  Aiiignment  of  Pre-emption  Bight. 

19.  Assignment  under  Act  of  1803.  In 
order  to  entitle  one  to  a  pre-emption  under  the 
Act  of  Congress  of  1803,  the  claimant  must 
have  occupied  and  cultivated  the  land  on  the 
23d  March,  of  that  year.  This  privilege  is 
granted  only  to  the  occupier  and  cultivator, 
and  does  not  pass  to  his  assignee,  so  as  to 
enable  him  to  claim  a  pre-emption  in  his  own 
name ;  it  would,  however,  pass  to  him,  so  as  to 
enable  him  to  perfect  the  right,  in  the  name 
of  the  assijjnor.  for  the  assignee's  benefit ; 
Grand  Gulf  Bk  v.  Bryan,  8  S.  &  M.  234. 
See  an^e,  15,  16. 

'20.  Assignments  under  Acts  of  1822  and 
1830,  void.  Under  the  Act  of  Congress  of 
22d  June,  1822,  any  agreement  by  the  pre- 
emptor  to  perfect  his  right  and  convey  to 
another,  i3  void,  and  a  note  given  on  \hat 
consideiation  is  also  void;  Brown  v.  Poin- 
dexter,  10  S.  &  M.  696.  The  rule  is  the  same 
under  the  pre-emption  act  of  1830,  and  in 
all  subsequent  acts,  at  least  till  1838;  Glenn 
V.  Thistle,  1  C.  42 ;  and  so  under  the  Act  of 
1841.  And  a  person  who  has  obtained  such 
an  assignment  can  enforce  no  right  under  it, 
even  against  a  party  who  has  obtained  a 
patent  by  fraud  ;  Wilkerson  v  Mayfield,  5  0. 
642. 

in.  Land  Patents  and  Oertifioates  of  Entry. 

1.  Relation  of  Patent  to  Inception  of  Bight 

21.  Relates  back  to  beginning  of  title,  A 
patent  issued  under  the  Act  of  Congress  of 
3d  March,  1803,  donating  the  land  embraced 

I 


in  it,  relates  back  to  the  act  which  constitutes 
the  title,  and  the  patent  is  the  evidence  of  it. 
The  act  and  the  proceedings  of  the  board  of 
commissioners  under  it,  confirming  titles  to 
land  thereby  donated,  constitute  perfect  title 
in  the  original  donee,  and  the  patent  mast 
relate  back  to  them,  as  the  origin  and  foun- 
dation of  title.  And.  in  this  point  of  view, 
a  patent  is  admissible  in  evidence,  though 
issued  alter  the  demise  laid  in  the  declara- 
tion, and  after  the  death  of  the  patentee; 
Winn  v.  Cole,  W.  119.  See  arUe,  3,  6, 13. 
See  Reflation. 

22.  Same.  A  junior  patent  on  an  older 
entry,  will  be  superior  in  equity  to  a  senior 
patent  on  a  junior  entry;  for  the  patent 
relates  back  to  the  inception  of  the  right ; 
McAfee  v.  Keim,  7  S.  &  M.  780.  But  the  con- 
firmation of  a  void  patent  or  .grant,  does  not 
relate  back  to  the  date  of  the  grant  or  patent, 
so  as  to  affect  the  rights  of  third  parties; 
Montgomery  v.  Ives,  13  S.  &  M.  161. 

2.  The  Foroe  and  Effect  of  a  Patent 

23.  Is  evidence  of  complete  title.  A  patent 
for  land  from  the  United  States  government^ 
is  evidence  that  all  the  legal  pre-requisites 
necessary  to  its  issuance,  have  been  complied 
with,  and  if  any  irregularity  in  its  issuance 
be  alleged,  it  must  be  shown ;  Bledsoe  v.  Lit 
tie.  4  H.  13 ;  Carter  v.  Spencer,  Id  42  ;  Swgeil 
V.  Little,  2  C.  1 18 ;  Harris  v.  McKi^sack,  5 
G.  464 ;  Sweatt  v.  Corcoran,  8  G.  513.  And 
where  issued  to  an  assignee,  or  a  sub-assignee, 
reciting  on  its  face  the  assignment,  it  is  evi- 
dence that  the  assignment  was  duly  made ; 
Sweatt  V.  Corcoran,  stipra.  And  so  a  patent 
issued  to  the  assignee  of  an  Indian  reserveo, 
is  evidence  of  title  in  the  assignee,  against 
ail  persons  except  the  Indian,  or  a  person 
claiming  under  him,  by  a  purchase  duly  ap- 
proved ;  Johnson  v.  Home,  3  G.  151.  See  post, 
36a. 

24.  Patent  dated  after  death  of  patcTitee. 
A  patent  to  land  received  by  the  patentee  in 
his  lifetime  is  good,  though  dated  subsequent 
to  his  death  ;  and  proof  showing  its  recep- 
tion by  him,  will  show  its  delivery  to  him,  in 
his  lifetime,  though  dated  afterwards ;  Cader 
v.  Blanton.  4  G.  291. 

25.  Patent  to  wrong  person.  If  the  land 
officers  issue  a  patent  to  the  wrong  person, 
the  patentee  will  be  a  trustee  for  the  person 
to  whom  the  patent  should  have  been  issued ; 
Stark  v.  Mathery  W.  181. 

8.  Void  Patent. 

26.  Patent  issued  in  violation  of  law,  is 
void.  A  patent  issued  in  violation  of  law  is 
void,  and  this  may  be  shown  in  a  court  of 
law.  Thus,  a  patent  issued  conveying  land 
reserved  to  a  Ghoctaw  Indian,  under 
the  14th  article  of  the  Dancing  Rabbit 
Creek  Treaty,  is  void.  The  reservee's  title 
is  good  by  the  treaty,  and  cannat  be  de- 
feated by  any  subsequent  action  of  the  oflBcers 
of  the  government ;  Hik-tak-ho-mi  v.  Watts, 
7  S.  &  M.  363. 

A  void  patent  may  be  attacked  at  law; 
but  if  attacked  for  fraud,  or  sought  to  be 
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made  sabservient  to  a  superior  equity,  this 
cannot  be  done  at  law.  A  patent  at  law  will 
prevail  over  a  prior  entry  ;  Dixon  v.  Porter^ 
1  C.  84;  Hesters,  KemhrougK  VI  S.  &  M. 
659 ;  but  the  prior  entry  will  prevail  in  equity ; 
Etder  v.  Kembrough.  supra, 

27.  Effect  of  void  patent.  Where  the 
patent  issued  to  one  who  has  a  lawful  certificate 
of  entry,  is  void  for  any  cause,  the  patentee 
may  rely  upon  his  valid  certificate  of  entry ; 
Carter  v.  Blanton,  4  G.  291. 

4.  Assailing  a  Patent. 

28.  Stranger  cannot  assaih  A  stranger, 
without  title,  cannot  assert  the  nullity  of  a 
patent  obtained  without  fraud ;  Winn  v.  Cole, 
W.  119  ;  nor  will  the  courts  at  the  instance  of 
ft  mere  volunteer  inquire  into  a  charjre  of  fraud 
against  a  patentee;  Koss  v.  Barland,  W.  489. 

29.  For  what  a  patent  can  be  impeached. 
A  patent  can  be  im{)eaclied  only  for  fraud  or 
mistake ;  Carter  v.  Spencer,  4  U.  42 ;  or  for 
having  been  issued  in  violation  of  law;  Hik- 
tukho-mi  v.  Watts,  7  S.  &  M.  863.  It  may  be 
assailed  in  equity,  upon  the  ground  that  it  is 
issued  on  a  later  entry ;  Hester  v.  Ktmhroughy 
12  8.  &  M.  659;  or  that  it  was  issued  to  the 
wrone  person ;  Stark  v.  Mather,  W.  181. 
Whether  it  can  be  assaile<i  ai  law  for  any 
cause ;  Quaere  f  Fulton  v.  McAfee,  5  H.  751 ; 
but  it  may  be  assailed  at  law,  where  void 
for  being  issued  in  violation  of  law ;  Dixoi^ 
V.  Porter,  1  C.  84. 

6.  Cerdfioate  of  Entry,  and  Conflict  between 
that  and  Junior  Patent. 

30.  Title  under  certificate.  The  statute 
(H.  C.  859)  which  provides,  *•  that  all  certi- 
ficates issued  in  pursuance  of  any  act  of  Con- 
gress, by  any  board  of  commissioners,  regis- 
ter of  the  land  office,  &c.,  for  any  lands  in 
this  State,  shall  be  taken  and  received  as 
TestiDg  a  full  and  complete  legal  title  in  the 
person  in  whose  favor  the  said  certificate  is 

granted,  to  the  lands  therein  mentioned,  and 
is,  her,  or  their  assigns,  so  far  as  to  enable 
the   holder  of  such  certificate  to   maintain 
any  action  thereon,  and   the  same  shall  be 
received  in  evidence  as  such  in  any  court  in 
this  Slate.''    Under  this,  such  a  legal  estate 
is  vested  in  the  grantee  named  in  the  certi- 
ficate, and  his  assigns,  as  to  make  the  land 
liable  to  sale  under  execution  against  such 
grantee  or  assignee ;   Lindsey  v.  Henderson, 
5  C.  502 ;   5*.  P.,  HantirtgtoH  v.  Grantland, 
4  G.  453;  Martin  v.NaHh,  2  G.  324;  and  if 
a  void  patent  be  issued  to  the  grantee,  this 
certificate  will  be  evidence  of  title ;  Carter 
V.  Blanton,  4  G.  291.     Still,  the  certificate, 
notwithstanding  this  statute,  only  vests  an 
equitable  title ;  the  legal  fee  remains  in  the 
United  Stiites  until  the  patent  issues ;  Sweatt 
V.  Corcoran,  8  G.  513;  it  does  not  confer  a 
complete  legal  title,  and  a  junior  patent  will 
be  superior  to  it  at  law,  though  not  in  equity ; 
Hester  v.  Kembrough,  12  8.  &  M.  659 ;  Dixon 
V.  F* frier,  1  (J.  84 ;  and  if  a  judgment  at  law 
has    been   rendered  in   favor  of  the  junior 
patentee,  equity  will  relieve  against  it;  Hes- 
ter V.  Kembrough,  supra.  See  post,  36a,  For 
30 


effect  of  certificate  under  grant  to  Jefferson 
College,  see  post,  51. 

30a.  A  court  of  equity  will  give  preference 
to  a  prior  certificate  or  entry  from  the  land 
office  over  a  junior  patent,  because  there 
the  equities  alone  are  considered:  but  at 
law.  notwithstanding  the  statute  of  this  State 
(see  ante,  30),  allowing  such  certificate  to  be 
evidence  of  the  legal  title  in  an  action  of 
ejectment  the  patent  must  prevail,  it  not 
being  in  the  power  of  the  State  to  prescribe 
in  what  mode  the  United  States  shall  part 
with  their  legal  title;  and  the  certificate 
being,  under  the  statute,  but  a  substitute  for 
a  better  title,  viz.,  the  patent, — that,  when 
produced,  must  prevail  at  law ;  Dickinson  v. 
Brovm,9S.  &  M.rSO. 

IT,  Sales  of  FablicLands. 
1.  Generally. 

31.  How  sale  made:  Resale  to  another. 
Under  the  Act  of  Congress  of  1820,  and  the 
instructions  of  the  land  office  department 
under  it,  a  purchaser  of  public  lands  was  re- 
quired to  apply  to  the  register  for  a  permit 
to  enter  the  land,  and  this-  permit  he  was  to 
hand  to  the  receiver,  and  pay  to  him  the  price 
of  the  land,  and  the  receiver  was  to  issue 
duplicate  receipts,  and  give  one  to  the  pur- 
chaser, and  the  other  to  the  register :  Hild, 
that  where  the  applicant  to  purchase  had 
done  these  things,  his  claim  to  the  land  was 
made  out,  notwithstanding  any  subsequent 
failure  of  the  register  and  receiver  to  do 
their  duty  by  making  proper  entries  on  the 
land  office  books,  and  that  such  applicants' 
claim  was  good  against  a  patent  issued  to  a 
junior  purchaser  who  had  notice  of  his  claim 
before  purchasing;  Nelson  v.  Sim^,  1  C.  383. 

31a.  Judicial  knowledge  of  courts  as  to 
pvJilic  sales  of  land.  The  courts  know  judi- 
cially that  there  is  a  law  requiring  the  Presi- 
dent to  issue  proclamations  directing  an  offer 
of  the  public  lands  for  sale,  but  the  courts 
cannot  know  judicially  that  a  particular  tract 
has  never  been  offered  for  sale;  Bledsoe  v. 
Little,  4  H.  13. 

3i.  Boundaries  of  land  sold.  The  original 
surveys  by  which  the  government  sold  land 
to  the  purchaser,  establishes  the  right  of  par- 
ties to  the  buundaries;  no  line  which  will 
vary  these  rights  can  be  afterwards  estab- 
lished without  the  consent  of  all  the  parties 
interested ;  Mary  v.  Buskin,  12  S.  &  M.  428. 

See    SURVBYINQ. 

33.  What  is  a  section  of  land.  A  section 
of  land  is  not  640  acres  alone,  but  a  sub-divi- 
sion of  the  public  lands  surveyed  and  marked 
out,  with  *•  boundary  lines"  by  the  United 
States  surveyor,  whether  it  embraces  more 
or  less  than  640  acres.  A  grant  of  a  section 
of  land  covers  the  whole  section,  though  it 
embrace  more  than  640  acres ;  Fulton  v.  Mc- 
Afee, 5  II.  751 ;  Kerr  v.  Kuykendall,  44  M. 
137. 

2.  Duties  and  Powers   of  United   States  Land 
Officers. 

34.  Their  duty  to  perfect,  not  obstruct  vest  d 
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rights.  It  is  the  dnty  of  the  land  office  de- 
partment to  advance  and  perfect  the  rights 
of  parties  having  vested  interests  in  public 
land,  and  not  to  obstruct  or  vacate  such 
rights.  Congress  cannot  impair  these  vested 
rights,  much  less  their  subordinate  officers; 
Wtrmv.  Cole  W.  119. 

35.  Register  and  receiver  mav  cancel  certi- 
ficate. The  court  cannot  say  that  the  regis- 
ter and  receiver  of  the  land  office,  with  the 
approbation  of  the  commissioner  of  the  gen- 
eral land  office,  have  no  power  to  cancel  a 
certificate  of  entry.  On  the  contrary,  it  is 
believed  that  such  power  is  uniformly  exer- 
cised ;  Dickinson  v.  Brown,  9  S.  &  M.  130. 

36.  Power  of  register  not  special,  but  gen- 
eral. The  power  of  the  register  of  the  land 
office  to  issue  a  certificate  of  entry  is  not  a 
special  and  limited  one,  but  general ;  Fulton 
V.  McAfee,  6  H.  751. 

T.  Misoellaneoiui. 
1.  Orant  to  Jefferson  College. 
36a.  No  patent  necessary  to  convoy  land 
to.  By  an  act  of  Congress,  JeffiTSon  College, 
in  consideraiion  of  certain  relinquishments  to 
be  made  by  it,  was  authorized  to  enter  a 
specified  number  of  ''sections"  of  land  in  this 
State,  and  the  college  \^as  authorized  to  as- 
sign this  right  of  entry  to  others;  and  the 
act  provided  that  upon  the  location  and  en- 
try by  the  assignee,  the  register  of  the  land 
office  should  give  him  a  certificate,  and  that 
the  title  under  it  should  be  as  valid  and  com- 
plete as  if  a  patent  had  been  issued  therefor : 
neldy  that  tne  certificate  so  issued  to  the 
assignee  of  the  right  of  entry  of  the  college, 
was  to  be  held  ana  treated  as  a  patent  in  all 
respects,  and  that  it  was  evidence  of  the 
performance  of  all  acts  necessary  to  its  issu- 
ance; that  the  title  to  the  public  domain 
could  pass  in  any  manner,  prescribed  by  act 
of  Congress,  and  that  no  patent  was  neces- 
sary ;  Ftdton  v.  Mc  Afee,  5  li.  75 1 .  See  ante,  23. 

37.  Conflict  bttiveen  Choctaw  resei-vee  aud 
Jefferson  College,  A  junior  patent  predicated 
on  a  reservation  to  a  Choctaw  Indian,  under 
the  treaty  of  Dancing  Rabbit  Creek,  is  su- 
perior to  a  senior  patent  issue  for  the  same 
land  to  Jefferson  College ;  McAfee  v.  Keii-n, 
7  S.  &  M.  780. 

3.  Donation  of  Land  by  Congress. 

38.  Donation  of  land  by  act  of  Congress. 
The  .Act  of  Congress  of  3d  of  March,  1803, 
and  the  proceedinjrs  of  the  board  of  com- 
missioners under  it,  confirming  the  title  to 
land  thereby  donated,  constitute  perfect  title 
in  ihe  donee,  which  cannot  be  questioned  by 
the  government,  much  less  by  the  heirs  of 
the  donee,  and  the  patent  afterwards  issued 
to  the  heirs  must  relate  back  to  the  act  and 
confirmation  as  the  foundation  of  the  title; 
and  the  heirs  muht  take,  in  such  case,  by  de- 
scent, and  not  by  purchase ;  Hackler's  Heirs 
V.  Cabel,  W.  91.     See  ante,  3. 

8.  Swamp   and  Overflowed  Land   donated   by 
Congress  to  the  State. 

39.  Title  to  vested  without  patent.    The  is- 


suance of  a  patent  to  the  State  as  providfd 
for  by  the  2d  section  of  the  Act  of  Congress 
of  the  28th  September,  1850,  donating  the 
swamp  and  overflowed  lands  to  this  and  other 
States,  is  not  necessary  to  the  vesting  in  the 
State  the  title  of  the  lands  thereby  granted. 
The  first  section  of  the  act  grants  to  the 
State,  at  the  date  of  its  passage,  all  the 
swamp  and  overflowed  lands  lying  within  its 
limits,  and  the  legal  title  to  the  same,  vested 
then  in  the  State,  as  fully  as  if  the  land  had 
been  specifically  designated  in  the  act  by 
land  office  numbers ;  and  a  confirmation  by 
the  secretary  of  the  interior  of  a  list  of  such 
lands,  made  by  a  commissioner,  appointed  by 
the  governor  of  the  State,  is  a  sufficient  dc- 
sifrnation  of  the  land  embraced  in  the  act; 
Fore  V.  Williams.  6  G.  533.  But  though  the 
act  grants  title,  it  does  not  take  effect  on 
any  particular  piece  of  land  until  the  ascer- 
tainment of  the  fact  that  it  is  overflowed,  and 
its  approval  as  such  by  the  secretary  of  the 
interior,  and  if  after  the  date  of  that  act  tlie 
United  States  sell  land  which  is  overflowed, 
and  that  land  is  designated  by  the  commis- 
sioner of  the  State  as  overflowed  land,  but  the 
secretary  refuses  to  confirm  the  location  as 
to  that  land,  on  account  of  the  prior  sale,  no 
title  will  vest  in  the  State ;  Fnnsten  v.  Met- 
calf  40  M.  604.  See  Swamp  and  Ovkbflowed 
Land. 

4.    Copies  of  Land  Office  Beoords  at  Eridenee. 

40.  Copy  of  map  in  land  office,  emdenre, 
A  C(»py  of  the  official  map  of  the  survey  of 
public  lands,  in  the  office  of  the  surveyor 
general,  is  admissible  in  evidence  to  show  the 
identity  and  location  of  the  land  embraced  in 
it,  and  the  original  surveys  and  field  notes 
need  not  be  introduced.  And  a  certificate  of 
the  surveyor  general  that  the  map  is  a  true 
copy  of  that  part  of  the  oriirinal  map  of 
the  township  on  record  in  his  office,  and  that 
the  courses  and  distances  are  truly  copied 
from  the  original  survey  on  file  in  his  office,  is 
sufficient;  Surget  v.  Little,  2  C.  118. 

See  EviDKN<^R,  86,  93. 

6.  Patent  by  the  State. 

41.  Same:  A  patent  issued  underthe  Act  of 
1B;)2,  .^ec.  15.  ch.  16,  is  good  if  signed  by  the 
governor  and  sealed  by  the  great  seal  of  the 
Stale,  without  being  sig:ned  by  the  secretary 
of  Stale;  Exum  v.  Brister,  6  G.  391. 

^midlord  md  ^enmtt 

See  Distress.     Fixtures. 

1.  Liabilily  for  rent  without  occupation. 
Where  there  is  an  express  promise  to  pay 
rent,  the  tenant  is  liable,  whether  he  occupy 
the  premises  or  not ;  Slier  v.  Surget,  10  S.  & 
M.  154. 

2.  Dispute  of  landlord's  title.  And  in  such 
cases  the  tenant  cannot  defeat  the  collection 
of  rent,  nor  any  part  of  it  by  showing-  that 
the  property,  or  any  part  of  it,  did  not  beloue 
to  the  landlord  ;  Stier  v.  Surget,  10  S.  A  M. 
154.  The  tenant,  except  in  a  few  special 
cases,  cannot   dispute    his    landlord's  title; 
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Winston  v.  President,  etc..  of  Franklin  Aca- 
demy, 6  C  lis  ;  Richardson  v.  Borden^  42 
M.  71.  But  this  rule  will  not  prevent  a  ten- 
ant who  went  into  possession  alter  a  sale,  at 
execution,  as  the  tenant  of  defendant  in  exe- 
cution, from  denying,  in  an  action  of  eject- 
ment bj  the  purchaser  at  the  execution  sale, 
that  the  purchaser  ^ot  any  interest  wl.atever 
under  the  sale,  by  showing  that  the  defendant 
in  execution  was  tenant  at  sufferance  to  an- 
other.whose  title  such  defendant  was  estopped 
to  deny;  Dennistounv.Potts.^Q.l^.  And 
this  rule  applies  to  the  title  as  it  existed  at 
the  time  the  lease  was  made,  and  does  not 
prevent  the  tenant  from  showing  any  subse- 
quent change  in  it,  occurring  either  by  opera- 
tion of  law.  or  by  the  act  of  the  landlord  him- 
self. And  he  may,  therefore,  show,  in  an  action 
by  Che  landlord  for  rent,  that  since  the  date  of 
the  lease  and  before  its  expiration,  the  title 
of  the  landlord  has  been  divested  by  a  sale 
made  under  a  decree  foreclosing  a  mortgage 
executed  by  him  ;  Wolf  v.  Johnson^  1  G.  513. 
See  post,  6. 

3.  Destruction  of  demised  premises  does 
not  release  from  rent.  If  the  leased  premises, 
by  inevitable  accident,  not  foreseen  nor  pro- 
vided against  in  the  contract  of  lease,  become 
untenable  before  the  term  expires,  the  tenant 
must,  nevertheless,  pay  the  rent  for  the  whole 
period  ;  Jemison  v.  Mc Daniel,  3  C.  83. 

4.  Sam^ :  Covenant  to  repair,  meaning  of. 
•*  A  man  maybe  excused  from  a  duty  imposed 
on  him  by  law,  if  he  be  disabled  from  per- 
forming it  without  any  fault  of  his  own ;  but 
where,  by  his  own  contract,  he  creates  a  charge 
on  himself,  he  is  bound  to  make  it  good,  not- 
withstanding any  accident,  by  inevitable  ne- 
cessity." And  hence,  a  covenant  by  the  lessee 
to  keej)  the  demised  premises  in  repair,  and 
at  the  end  of  the  terra  to  surrender  them  in 
as  good  condition  as  they  were  at  the  date  of 
his  lease,  binds  him  to  make  good  all  damages 
to  the  premises  by  fire,  although  it  occurred 
without  fault  on  his  part ;  Ahhy  v.  Billups,  6 
G.  618. 

5.  Suh4essee  bound  by  covenants  of  his 
lessor.  A  party  coining  into  possession  under 
a  lessee,  is  bound  by  the  covenants  in  the 
lea.se  of  the  original  tenant.  Hence,  if  the 
lease  contain  a  stipulation  to  pay  rent,  and 
on  failure,  that  the  landlord  may  re-enter  and 
hold  the  land,  exempt  and  discharged  from 
all  claim  of  the  tenant;  and  the  hitter  assign 
to  another,  who  fails  to  pay  the  rent,  and 
after  that  removes  the  buildings  thereon,  the 
sab-lessee  so  removing  the  buildings  will  be 
liable  to  an  action  of  trespass  by  the  lessor, 
to  recover  damages  therefor;  Wiihston  v. 
J^ resident,  frc,  of  Franklin  Academy,  6  0. 
118. 

6.  Tenant  at  will  or  sufferance.  Where. one 
holds  possession  under  a  void  deed  from  his 
Ten  dor,  his  possession  is  not  adverse  to  the 
Tendor,  but  he  is  a  tenant  at  sufferance  or 
will  to  the  vendor,  and  cannot  be  heard  at  law 
or  equity  to  dispute  the  landlord's  title 
(citing  Day  v.  Cochran,  2  0.  261,  and  Griffin 
y.  i^ffield,  9  G.  359) ;  EzeUe  v.  Parkti^r,  41 


M.  520.  See  ante,  2.  Husband  and  Wipe, 
28  to  32. 

7.  Landlord's  lien  for  rent.  The  landlord  has 
not  per  «ea  lien  for  rent  on  the  goods  and  chat- 
tels of  his  tenant  on  the  demised  premises,  and 
previous  to  a  seizure  under  an  attachment  for 
rent,  the  tenant  may  sell  or  encumber  the 
same,  notwithstanding  the  landlord's  claim 
for  rent.  And  this  is  not  at  all  affected  by 
the  statute  (Rev.  Code,  531.  art.  288).  which 
prohibits  judgment  creditors  of  the  tenant 
from  taking  the  goods  of  the  tenant  on  the 
demised  premises  under  execution,  without 
first  paying  to  the  landlord  whatever  rent 
may  be  owing,  not  exceeding  the  rent  for  one 
year ;  Marye  v.  Dyche,  42  M.  347 ;  S.  P., 
Stamps  V.  Oilman,  43  M.  456. 

See  DisTRBss,  I,  17. 

The  tenant  may  mortgage  his  goods,  so 
as  to  give  the  mortgagee  a  claim  superior 
to  the  landlord's ;  Marye  v.  Dyche,  and 
Stamps  V.  Oilman,  supra. 

la.  Action  for  Ube  and  occupation.  See 
Action,  33. 


f  «nrf  gaieni. 


See  Land  Laws  op  the  United  States,  21, 
et  seq.;  and  as  to  land  patent  issued  by  the 
State,  see  same  title,  41. 


^m^ceng. 


See  Criminal  Law. 

f^^w^^  4  Mi^^  Mi^t^§f  «wrf  foreign 

See  Conflict  of  Laws. 

1.  Must  be  proven  as  a  fact:  Presumption 
as  to.  Where  the  law  of  a  sister  State  is 
relied  on,  it  must  be  proven  as  a  fact  to  the 
court ;  Martin,  Aiken  Sf  Co.  v.  Martin.  Peas- 
avts  Sf  Co..  1  S.  &  M.  176 ;  Rou^h  v.  Agricul- 
tural Bank,  12  S.  &  M.  161 ;  8.  P.,  Hemphill 
V.  Bank  of  Ala.,  6  S.  <fe  M.  44.  (But  this 
rule  is  now  changed  by  statute,  which  requires 
the  courts  to  take  judicial  cognizance  of  the 
laws  «»f  sister  States ;  see  Rev.  Code  of  1857, 
p.  516,  art.  226.)  And  where  there  is  no 
proof  as  to  the  foreign  law,  it  will  be  pre- 
sumed the  same  as  the  law  «>f  this  State  on  the 
same  point ;  RoiUh  v.  Agricultural  Bank, 
supra.  But  this  presumption  will  not  be  in- 
dulged so  as  to  make  a  foreign  contract  ille- 
gal ;  and  hence,  if  there  be  no  proof  of  the 
usury  laws  of  a  State  Where  the  contract  is 
made,  it  will  not  be  presumed  usurious, 
merely  because  it  bears  a  higher  rate  of  in- 
terest than  our  law ;  Martin.  Aiken  Sc  Co.  v. 
Marl  in.  Pleasants  ^  Co.,  supra;  Henry  v. 
Hahey.  5  S.  &  M.  573. 

2.  Foreign  law  regarded  as  a  fact.  And 
the  foreign  law  is  so  rar  to  be  regarded  as  a 
fact  in  transactions  in  this  State,  that  if  such 
law  impose  any  restriction  upon  powers  con- 
ferred according  to  our  law  by  a  letter  of 
attorney,  such  restriction  will  not  invalidate 
a  contract  made  by  the  agent  within  the 
powers  as  they  exist  according  to  our  law, 
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unless  it  be  shown  that  the  person  transacting 
basiness  with  the  a^ent  had  notice  of  the  for- 
eign law  imposing  the  restrictions  ;  Routh  v. 
Agricultural  Bank.  12  S.  &  M.  161.  This 
rule  does  not  seem  to  be  changed  by  the  stat- 
ute {ante,  1),  since  that  act  requires  the 
courts  only,  and  not  citizens,  to  know  the 
laws  of  a  sister  State. 

3.  Construction  of  laws  of  a  sister  State, 
In  construing  the  laws  of  a  sister  State,  so  far 
as  they  relate  to  the  validity  of  acts  done  by 
the  officers  of  that  State,  a  presumption 
should  be  indulged  in  favor  of  the  validity  of 
such  acts,  rather  than  against  them,  when  the 
courts  of  that  State  have  not  settled  the  ques- 
tion of  their  validity ;  Dwight  v.  Richardson^ 
12  S.  &  M.  325. 

4.  Pers(tn  of  color  must  show  law  authoriz- 
ing his  emancipation.  When  a  person  of 
color  seeks  to  establish  his  freedom  under  a 
will  made  in  a  sister  State,  he  must  show  the 
law  authorizing  his  emancipation  ;  Sam  v. 
Fore,  12  S.  &  M.  413. 


C^^^f 


See  Landlord  and  Tenant.     Distress. 


^edschaldej. 


See  Exempt  Property,  13. 


See  Wills.     Bequests  to  Children. 

I.  Payment  of  legacies,  and  suits  for  their  recovery.  i 

,    II.  General,  specific  knd  denr.onstrative  legacies.......  4 

IIL  Vested,  contingent  and  conditional  legacies 11 

IV.  Residuary  legatee. 

/.   What  is  emhraced  in  the  residuum x8 

2.  Residuum  0/  particular /und  and  of  realty,  ai 

J.    What  is  cftargeadle  on  the  residuum 25 

V.  Illegal  bequests a6 

VI.  Ademption  of  legacies,  and  satisfaction  of  debts 

by  legacies 1^ 

VII.  Miscellaneous. 30 

I.  Faymett  of  Legacies  and  Suits  for  their 
Eeoovery. 

1.  Wheii  payable,  A  general  legacy  is 
payable  at  the  t;iid  of  twelve  months  froui  the 
testator's  death,  unless  otherwise  provided  in 
the  will,  and  drawd  interest  at  six  per  cent, 
from  that  time  till  payment,  whether  payment 
be  demanded  or  not;  if  the  legacy  be  to  a 
child,  it  draws  interest  from  testator's  death  ; 
Whetlerv,  Brem.^ii,  126. 

As  to  interest  on  specific  lec^acies,  see 
post,  9,  10. 

A  legacy  is  payable  at  the  end  of  twelve 
months,  on  the  legatee's  giving  a  refunding 
bond.  If  special  reasons  exist  why  it  should 
not  be  paid,  the  executor  must  show  them ; 
and  the  legatee  is  entitled  to  a  decree  debonis 
iestatoris  /  Packwond  v.  Elliott.  43  M.  504. 

2.  Where  the  suit  must  be  brought  As  a 
general  rule,  a  suit  lor  the  recovery  of  a  legacy 
should  be  brought  in  the  jurisdiction  having 
cognizance  of  the  probate  of  the  will ;  but 
when  the  heir  has  gotten  possession  of  the 
fund  OD  which  the  legacy  is  chargeable,  and 
removes  to  another  btate  with  it,  he  may  be 
sued  there  fur  the  .egucy.    A  legacy  given 


by  a  will  made  in  Louisiana,  and  charged  on 
property  situated  there,  cannot  be  collected 
out  of  property  of  the  testator  situated  here, 
unless  it  be  shown  that  the  fund  in  Louisiana 
is  insufficient ;  Montgomery  v.  MiUiken.  5  8. 
&  M.  251.  Probate  Court,  36.  Conflict  op 
Laws.  21,  et  seq. 

3.  Suit  ai  lato  by  specific  legatee :  Refund- 
ing bond,  A  specific  legatee  is  entitled  to 
recover  the  legacy  without  giving  a  refunding 
bond,  before  the  estate  is  finally  settled,  if  it 
be  shown  affirmatively  that  there  are  no  debts 
chargeable  on  the  legacy ;  Ma^ee  v.  Gregg, 
11  8.  &  M.  70;  S.  P.,  Magee  v.  Harrington, 
13  S.  &  M.  403.  After  the  lapse  of  twelve 
months  from  the  grant  of  letters,  a  general  or 
specific  legatee  may  sue  for  his  legacy  with- 
out the  executor's  assent,  if  there  be  no 
debts ;  Dean  v.  Nunnally,  7  G.  358.  And  a 
specific  legatee  may  maintain  his  action  at 
law  to  recover  his  legacy ;  and  the  proceeds 
of  it,  if  the  executor  has  sold  it.  under  a 
power  given  in  the  will ;  Foung  v.  Cook,  1  G. 
320. 

See  Probate  Court,  119a.  Executor  and 
Administrator,  2616,  et  seq.  Descent  and 
Distribution. 

n.  Generaly  Specific  and  Demonstratiye 
Legacies. 

4.  What  is  a  general  legacy :  Case  in  judg- 
ment. The  testator  gave  his  brother  **  three- 
eighths  of  all  my  (his)  estate ;"  he  also  gave 
several  pecuniary  legacies  and  one  specific 
legacy,  and  the  residue  he  gave  to  his 
nephews  and  nieces :  Held,  that  the  brother's 
legacy  was  not  specific,  and  was  not  exon- 
erated from  the  payment  of  debts,  and  that 
the  brother's  share  was  three-eighths  of  the 
estate  after  the  payment  of  debts.  Legacies 
are  only  specific  when  some  particular  chat- 
tel, or  something  of  a  particu.ar  class,  is 
bequeathed ;  i^2s£  V.  jIfcJV/e/,  1  H.  535. 

5.  Wliat  is  a  speafic  legacy.  Testator 
gave  a  slave  to  A.  for  life,  then  to  revert  to 
his  gross  estate,  and  then  he  gave  S.  &  W. 
his  estate :  Held,  that  they  were  not,  on  the 
death  of  A.,  entitled  to  the  slave  as  a  specific 
legacy;  Minor  v.  Stewart,  2  H.  912.  See 
ante,  4. 

6.  Construction  as  to  specific  legacy :  De- 
monstrative. Courts  in  general  are  averse 
to  construing  legacies  to  be  specific.  To 
authorize  this  construction,  the  intention  in 
reference  to  the  thing  bequeathed  must  be 
clear.  When  a  particular  fund  is  referred  to 
only  as  pointing  out  a  convenient  mode  of 
payment,  the  legacy  is  considered  as  demon- 
strative ;  but  if  the  gift  is  of  the  fund  itself, 
in  whole  or  in  part,  or  is  so  charged  up«ni  it 
as  to  show  an  intent  to  burden  it  alone  with 
the  payment  of  the  leifacy,  it  is  considered  as 
specific ;  MaJone  v.  Mooring,  40  M.  247. 

7.  Sm*::  General  legacy,  A  legacy  of 
quantity  is  ordinarily  a  general  legacy,  but 
theie  are  legacies  of  quantity  in  the  nature 
of  specific  tegacies,  as  of  so  much  money 
with  reference  to  a  particular  fund  for  pay- 
ment; and  this  is  called  a  demonstrauve 
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lejracy,  and  it  is  so  far  ireneral.  that  if  the 
fund  out  of  which  it  is  payable,  bp  ca'led  in 
or  fail,  the  lejratee  will  not  be  deprived  of  his 
lejracv,  bnt  will  he  permitted  to  receive  it  out 
of  the  general  assets ;  and  it  is  so  far  specific, 
that  it  will  not  be  liable  to  abate  with 
general  legacies,  in  case  of  a  deficiency  of 
assets,  but  will  only  abate  with  other  legacies 
charged  on  the  same  fund  ;  76. 

8.  Same:  Case  in  jud(imeftt  The  testa- 
tor by  the  fourth  item  of  his  will,  gave  his 
son  John  **  negroes  to  the  amount  of  $H,350, 
negro  men  at  $800,  and  women  at  SfioO.  and 
smaller  ones  in  proportion."  By  the  fiTth 
item  he  gave  his  daughters  each  **  63,35''.  to 
he  paid  to  them  at  the  age  of  twenty  or  mar- 
riajfe :  S3.0>  0  in  negroes,  to  be  valued  the 
same  as  those  given  to  my  (his)  son  John  in 
item  four,  and  $3.50  in  money."  and  he  also 
directed  that  the  nesrroes  given  to  the  daugh- 
ters should  be  in  families,  as  many  of  them 
females  as  circumstances  would  admit ;  and 
that  they  should  go  to  the  daughters  only  for 
Kfe.  remainder  to  their  children  :  Hdd,  that 
those  legacies  were  specific,  and  on  the  eman- 
cipation of  the  slaves,  the  legatees  had  no 
right  to  claim  that  they  should  be  paid  in 
money;  76. 

9.  Specific  legatee  entitled  to  lien  and  in- 
terest. In  cases  of  specific  legacies  of  stock. 
or  a  specific  money  security,  or  slaves,  the  in- 
terest or  hire  belongs  to  the  legatee  from  the 
testator's  death,  although  by  the  terms  of 
the  will,  the  legacy  is  not  to  be  paid  or  de- 
livered until  a  future  day ;  Dowd  v.  White, 
5  G.  510. 

As  to  interest  on  general  legacies,  see 
arUe.  1. 

10.  Same:  Ca^e  in  judgment.  The  testa- 
tor by  his  will  provided  as  follows :  *•  I  give 
to  my  two  grandsons,  J.  and  G..  two  slaves, 
F.  and  K..  but  they  are  to  remain  in  posses- 
sion of  W.  (one  of  the  executors),  for  the 
term  of  fifteen  years,  and  at  the  expiration 
of  that  time,  to  be  divided  between  J.  and  G., 
as  the  said  W.  shall  think  reasonable  and 
jast."  The  legatees  were  orphans  of  tender 
age.  By  the  residuary  clause,  it  was  provided 
•*  that  all  the  rest  and  residue  of  the  estate, 
not  hereinbefore  disposed  of,  should  be  sold 
for  division  among  the  legatees  therein 
named" :  Held.  I.  That  an  absolute  gift  of  the 
slaves  was  made  to  J.  and  G.  2.  That  the 
hire  of  the  slaves  for  the  fifteen  years  they 
were  to  remain  in  W.*s  possession,  neither 
went  to  him  nor  into  the  residuum,  but  was 
the  property  of  J.  and  G. ;  76. 

10a.  Statute  of  limitations.  A  specific 
legacy  is  subject  to  the  bar  of  the  statute  of 
limitations ;  Young  v.  Cook,  I  G.  320. 

m.    Testedi    Oontiiigent    and    Oonditional 
Legacies. 

11.  What  is  a  vested  legacy:  Case  in 
j'tidgment.    The  testator  by  his  will,  directed 

that  all  his  property  should  be  kept  together 
hy  his  executors  till  his  only  daughter  arrived 
at  full  age  or  married,  then  to  be  equally  di* 
Tided  between  his  wife  and  daughter ;  but  if 


the  daughter  died  without  issue,  th**  whole 
to  go  to  the  wife.  The  daughter  died  befoi-e 
majority,  and  then  the  widow  died,  lt»aving  a 
second  husband  snrvivinar;  Held,  that  the 
wife  had  a  vested  interest  in  the  property 
during  the  marriage,  and  thnt  the  husband 
was  entitled  to  it;  Scott  v.  James,  3  H.  307. 

12.  Same :  Case  in  judgment.  The  testa- 
tor directed  all  his  property  to  be  kept  to- 
gether by  his  executors,  until  his  youngest 
child  became  of  age,  but  allowing  each  child 
to  have  his  portion  on  arriving  at  his  major- 
ity;  that  his  plantation  should  be  cultivated, 
and  the  profits,  after  supporting  and  educat- 
ing the  children,  should  be  invested  in  other 
property,  '*  as  the  wants  of  the  plantation 
should  require ; "  and  that,  when  his  youngest 
child  arrived  at  full  age,  **  an  equal  division 
of  all  his  property,  real  and  personal,  should 
be  given  to  each  of  his  children  and  his  wife, 
allowing  her  a  child's  part;"  Held,  that  a 
vested  estate  was  given  to  the  widow  and  the 
children,  to  be  enjoyed  in  severalty  m/w^wro, 
and  that,  on  the  death  of  the  wife  before  the 
y  ungest  child  became  of  age,  her  heirs  were 
entitled  to  her  share;  Held,  also,  that  the 
direction  to  keep  the  property  together  was 
material,  and  could  be  executed  by  the  ad- 
ministrator with  the  will  annexed;  Lowe  v* 
Bamett,  9  G.  329. 

See  Executor  and  Administrator,  45a. 

13.  Same:  Ca^se  in  judgment.  The  will 
contained  these  clauses  :  •*  It  is  my  will  that 
all  my  property  be  kept  together,  for  the  pur- 
pose of  raising  my  children,  and  that  my  wife 
keep  the  property  together  until  they  become 
of  age  or  marry*;  each,  on  coming  of  age  or 
marrying,  to  have  an  equal  share,  according 
ti»  the  valuation  of  my  estate  so  left."  **  It 
is  further  my  will,  that  my  wife  retain  all  my 
property,  real  and  personal,  for  the  purpose 
above  named,  until  my  children  become  of 
age  or  marry,  or  during  her  widowhood  ;  and 
then,  that  the  property  so  left  be  equally 
divided  between  her  and  the  children :  Held, 
that  the  children  took  a  vested  interest  in 
the  estate  upon  the  death  of  the  testator ; 
and  that  neither  by  the  first  nor  second  clause 
was  the  widow's  distributive  share  taken 
away ;  and  that  she  had  a  vested  interest  in 
such  share,  whether  she  married  or  not 
(citing  Lowe  v.  Bamett,  supra);  Hancock 
V.  Titus,  10  G.  224. 

14.  On  condition  subsequent:  Case  in 
judgment.  A  will  bequeathed  slaves  to  B. 
upon  condition  that  a  specified  sum  of  money 
should  be  paid  annually  to  certain  children 
named  in  the  will,  and  that  an  additional 
sum  should  be  paid  them  at  their  majority. 
B.  assented  to  the  legacy,  and  it  was  held  th  it 
his  estate  was  upon  condition  subsequent, 
and  if  he  failed  to  comply,  the  estate  would 
be  forfeited  and  vest  in  the  children  to  the 
extent  that  the  legacy  to  them  would  be  a 
charge  on  the  slaves  bequeathed  to  b. ;  Beck 
V.  Montgomery.  7  H.  39. 

14a  Instance  of  veMed  legacy.  A  devise 
unto  John  and  William  of  **  my  late  residence 
and  farm :  Provided,  however,  that  the 
children  who  are  now  living  with  me,  hold  a 
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home  on  the  same  nntil  otherwise  provided 
for."  vests  an  estate  for  life  in  the  children 
living  with  the  testator,  determinable  upon 
their  being  otherwise  provided  for;  and  in 
John  and  William  a  vested  remainder  in  fee; 
WtlU'ams  V.  Ratdiff.  42  M.  145. 

15.  Rule  in  relaticm  to  subsequent  condi- 
tion. Where  a  will  gives  a  present  estate  to 
a  devisee  or  leuatee,  to  be  defeated  on  his 
failure  to  perform  certain  acts  therein  re- 
quired of  him,  such  performance  is  a  condi- 
tion subsequent;  nor  is  this  changed  by  the 
fact  that  the  estate  is  limited  ultimately  to 
another  on  failure  of  the  original  devisee  or 
legatee  to  perform  the  condition ;  Cheairs  v. 
ISmith,  8  <T.  646. 

16.  Security  to  legatee  having  a  charge  on 
legacy  which  is  on  condition  subsequent.  In 
the  case  mentioned  in  14,  ante,  the  children 
having  the  charge  on  the  legacy,  are  not  en- 
titled to  have  a  security  not  provided  in  the 
wilt  for  its  ultimate  payment;  and  the  court 
will  not  direct  the  legatee  of  the  slaves  to 
give  security  for  the  annual  payment  required 
of  him  by  the  will ;  Beck  v.  Montgomery,  7 
H.  39. 

17.  Void  condition.  The  general  rule  is 
that  a  bequest  to  a  legatee  upon  a  void  con- 
dition, vests  the  legacy  in  the  legatee,  dis- 
charged of  the  condition ;  but  if  the  legatee 
be  a  mere  trustee  to  carry  out  the  void  con- 
dition, and  it  do  not  appear  that  the  testator 
intended  he  should  have  any  beneficial  in- 
terest in  the  estate,  then  there  is  a  resulting 
trust  to  the  heir ;  Cheairs  v.  Smith,  8  G. 
646 ;  S.  P.,  Wea'hersby  v.  Weathcrsby,  13  S. 
&  M.  685. 

17  a.  Not  void  for  omission  of  a  word.  A 
condition  annexed  to  a  devise,  will  not  be 
declared  void  on  account  of  the  omission  of  a 
word  or  phra-e,  necessary  to  render  the  sen- 
tence complete  and  grammatically  accurate,  if 
the  intention  can  be  clearly  ascertained  from 
the  words  used  ;    West  v.  Moore.  8  (i.  1 14. 

176.  Condition  precedent:  Uncertainty: 
Case  in  judgment.  The  testatrix  by  the 
second  clause  of  her  will,  devised.  *•  the  whole 
of  her  estate,  boih  real  and  personal,  to  her 
executors,  for  the  use  of  her  two  children,  P. 
and  F.,  and  subject  to  such  charges  as  she 
should  make  thereon,"  giving  the  executors 
the  power  to  sell  any  of  the  property  in  their 
discretion,  and  directing  that  the  estate 
♦*  should  be  kept  together  until  her  debts 
were  paid."  The  fourth  clause  was  as  fol- 
lows :  "And  as  my  son  P.  seems  to  be  of  a 
dissipated  and  extravagant  disposition,  it  is 
my  will  that  my  executors  do  not  allow  him 
to  spend  anything  m«»re  than  for  necessary 
food,  clothing,  and  doctor's  bill,  while  under 
twenty-one  years  of  age ;  and,  furthermore, 
if  my  son  P.  will  go  to  college,  and,  by  ap- 
plication, acquire  a  good  practical  education, 
and  by  good  conduct  and  steady  habits,  until 
the  age  of  twenty-four,  that  my  estate  be 
equally  divided  betwe^-n  my  children  ;  but  if 
my  son  P.  continue  in  his  wild,  extravagant, 
and  dissipated  habits,  my  daughter  is  to  in- 
herit all  my  estate,  allowing  my  son  P.  $300 
per  annum."  By  the  filth  clause,  she  directed 


that  in  the  event  of  her  daughter's  marriage, 
her  portion  of  the  estate  should  be  secnred 
to  her  children,  so  that  they  might  not  come 
to  w^nt ;  and  if  she  died  without  issue,  her 
brother  P.  should  inherit  her  estate;  and 
if  P.  should  marry,  and  die  without  issue, 
that  **  such  property  as  he  shall  receive  from 
my  estate,  shall  be  divided  between  his  widow 
and  my  daughter  F."  And,  finally,  she  de- 
clared as  follows :  **  My  last  wish  is,  that 
though  this  my  will  be  not  written  in  strict 
legal  phrn.seology.  it  may  not  be  the  cause  of 
any  litigation  whatever,  but  be  construed  as 
intended,  to  keep  my  children  from  want  by 
SHvinir  their  property,  so  that  they  cannot 
squander  it :  Held,  that  the  provision  in 
reference  to  P.'s  requiring  an  education,  Ac, 
was  a  condition  to  be  performed  within  the 
time  limited,  before  any  interest  in  the  prop- 
erty, beyond  the  S3(K)  a  year,  would  vest  in 
him.  2.  That  this  condition  was  not  void  for 
uncertainty,  and  that  if  P.  did  not  comply 
within  the  time  limited,  the  whole  estate  would 
vest  in  F..  subject  to  the  charge  of  $300  per 
annum,  in  favor  of  P. ;  lb. 

IV.  Besidnary  Legacy. 
1.   What  is  Embraced  in  the  Betiduom. 

18.  Its  extent.  A  residuary  bequest  carries 
not  only  all  that  is  not  di.sposed  of  by  the  will, 
but  all  that  is  ill-disposed  of,  and  all  that 
turns  out  not  to  be  disposed  of,  whether  by  a 
partial  revocation  of  the  will,  lapse,  or  the 
will  being  void.  Hence,  slaves  illegally  at- 
tempted to  be  emancipated,  go  to  the  resi- 
duary lesralee;  Vick  v.  McDaniel.  3  H.  337; 
y.  P.,  Morris  v.  Henderson,  8  G.  492,  and 
cases  ci  ed  in  »o.<  19. 

1 9.  Samp :  Bequests  for  rdigious  purposes  : 
StatxUe.  By  the  common  law,  in  a  will  of  per- 
sonalty, a  general  residuary  bequest  carries 
not  only  everything  not  disposed  of,  but  every- 
thing that  is  ill-disposed  of,  or  that  by  lapse, 
or  any  other  casualty  may  fall  into  the  resi- 
duum ;  while,  in  a  devise  of  realty,  such  clause 
only  carries  the  real  estate  not  disposed  of, 
nor  attempted  to  be  disposed  of ;  Barton  v. 
King,  41  M.  288 ;  Morris  v.  Henderson,  8  G. 
4'.!H.  And  this  rule  as  to  personalty  be- 
queathed to  religious  purposes,  is  not  changed 
by  the  statute  (acts  55  and  56.  p.  303.  of  the 
Rev.  Code  of  l8.o7),  which  makes  such  be- 
quests void,  and  declares  that  the  heirs-at- 
law  or  distributees  of  the  estate  shall  take 
such  bequests  as  though  no  testamentary  dis- 
position hud  been  made.  These  articles  were 
not  intended  to  interfere  with  the  power  of 
testamentary  dispositions,  further  than  to 
make  the  bequests  specified  void  ;  Barton  v. 
King,  41  M.  288.  The  same  rule  is  declared 
in  reference  to  the  effect  of  the  statute  of  1842 
(H.  C.  539.  i  U),  in  reference  to  bequests 
emancipating  slaves  ;  and  it  is  held  that  the 
residuary  legatee,  and  not  the  heir,  is  entitled 
to  slaves  illegally  attempted  to  be  emanci- 
pated by  will ;  Garnet  v.  Cowles,  10  «.  60. 
And,  in  this  last  case,  the  contrary  rule,  an- 
nounced in  Manning  v.  Read.  1  G.  308,  and 
afterwards  recognized  in  Lusk  v.  Levns,  3  G. 
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297.  and  Lush  v.  Levp's  6  id.  401,  is  declared 
to  be  a  mere  obiter  dtcfum. 

20.  Exceptions :  Cast  in  judgment.  Prop- 
erty nnbequeathed  will  not  pass  by  the  resi- 
duary clause  of  a  will,  which  especially  or  by 
general  words  points  out  the  sources  of  the 
residuary  fund.  Thus,  where  B.  died  testate, 
leaving  two  slaves  undisposed  of  by  his  will, 
and  the  residuary  clause,  after  directing  the 
execntor  to  sell  certain  lands,  slaves,  and  the 
cotton,  corn,  cattle,  horses,  mules,  &c.,  be- 
loDfring  to  his  estate,  continued  in  these 
words:  "The  money  arising  from  the  sale  of 
land,  negroes,  &c.,  Ac,  after  paying  my  debts, 
and  of  the  administration  of  my  estate,  shall 
he  applied  to  the  payment  of  the  pecuniary 
legacies  (provided  for  in  a  former  part  of  the 
wUI).  and  if,  after  such  payments,  there  shall 
be  anv  money  arising  from  such  sale,  remain- 
ing, i  bequeath  it,  together  with  any  other 
money  T  may  have,  to  my  daughters,  M.  and 
0. :  ffdd.  that  the  two  slaves  aforesaid  did 
not  pass  into  the  residuum,  but  went  to 
the  aistributees  under  the  law ;  and  the  fact 
that  the  executor  had  sold  them,  made  no  dif- 
ference in  this  respect,  and  that  the  proceeds 
of  the  sale  went  as  the  slaves  would  have 
gone ;  BarksdaJe  v.  Elam,  6  G.  172. 

20a.  Whether  residuum  of  particular 
fund  goes  to  heir  or  devisee.  Where  lands 
are  devised  for  a  particular  purpose,  and 
there  is  an  unexhausted  residuum  not  neces- 
sary to  carry  out  that  purpose,  and  the  will 
is  silent  as  to  what  disposition  is  to  be  made 
of  that  residuum,  it  results  to  the  heir ;  but 
where  the  whole  legal  interest  in  the  land  is 
given  for  a  particular  purpose,  coupled  with 
an  intention  to  give  the  devisee  the  beneficial 
interest,  if  the  whole  is  not  exhausted  by  that 
particular  purpose,  the  surplus  goes  to  the 
devisee,  as  it  was  intended  to  be  given  to 
him.  And  this  is  also  the  rule  where  the  sur- 
plus arises,  or  is  increased  from  the  fact  that 
a  part  of  the  particular  purpose  for  which 
the  devise  was  made,  is  illegal,  and  the  appli- 
cation  of  the  devise  to  it  cannot  be  made. 
HeDce«  where  a  testator  in  Virginia,  directed 
his  lands  in  this  State  to  be  sold  and  tiie  pro- 
ceeds, so  far  as  necessary,  applied  to  remov- 
iofC  &nd  emancipating  bis  staves  in  Virginia, 
and  Id  this  State,  and  the  surplus,  if  any,  to 
f  o  to  the  executor,  he  is  entitled  to  that  sur- 
plus, augmented  as  it  may  be,  by  his  inability 
to  remove  and  emancipate  the  slaves  here ; 
Mahomer  v.  Hooe,  9  S.  &  M.  247. 

2.  Sesiduum  of  Particular  Fund  and  of  Bealty. 

21.  Same,  The  residuary  legatee  of  a  spe- 
cific fund  or  a  particular  part  of  the  estate,  is 
only  entitled  to  claim  whatever  may  fall  into 
the  residuum  of  that  particular  fund  or  that 
part  of  the  estate,  and  to  nothing  outside  of 
it.  Hence,  when  the  testator  directed  his 
slaves  to  be  emancipated,  and  directed  all  his 
other  propertjr  to  be  sold,  and  after  the  pay- 
ment of  certam  charges,  gave  the  balance  of 
that  fund  to  a  legatee,  it  was  held  that  the 
slaves  went  to  the  heir,  and  not  to  the  special 
residuary  legatee ;  Lackey  v.  Dykes^  2  S.  & 
M.  t>0. 


22.  Residuary  claxtse  (f  realty,  A  general 
residuary  clause  only  carries  the  real  estate 
which  is  not  disposea  of,  nor  attempted  to  be 
disposed  of  specifically  by  the   will;  Morris 

V.  Henderson,  8   G.   492;  Barton  v.   King 
(ante,  19),  41  M.  288. 

23.  Term  **  property '"  passes  rf'aity.  The 
term  "property*^  embraces  both  real  aud 
personal  estate,  and  under  it,  when  used  in  a 
residuary  clause,  realty  not  attempted  to  be 
disposed  of  specifically,  will  pass  ;  Morris  v. 
Henderson.  8  G.  492. 

24.  Residuay  clause  of  realty:  Case  in 
judgment.  The  testator,  in  the  introductory 
part  of  his  will,  enumerated  what  he  termed 
the  •*  principal  '*  part  of  his  estate ;  he  then 
disposed  of  the  property  so  enumerated,  and 
also  other  property  not  mentioned,  except  in 
the  clau.'e  disposing  of  it,  and  concluded  his 
will  as  follows  :  *' All  else  of  my  property  and 
effects  I  will  and  bequeath  to  my  son,  E.  :'* 
Held,  that  under  the  last  clause,  the  realty 
of  the  testator  not  mentioned  or  described  in 
the  will,  passed  to  E. ;  Tb, 

Z,  What  is  Chargeable  on  the  Betiduum. 

25.  Extent  of  the  charge.  In  the  absence 
of  any  express  direction  in  the  will  to  the  con- 
trary, the  payment  of  the  testator's  debts  and 
the  administration  and  funeral  expenses,  is 
chargeable  on  the  residuum  ;  and  the  residu- 
ary legatees  have  no  right  to  call  on  the  gen- 
eral and  specific  legatees  to  abate ;  but  the 
residuary  legacies  may  be  exonerated  from 
the  payment  of  debts  and  expenses  of  admin- 
istration, by  a  direction  in  the  will  to  dis- 
charge them  out  of  a  particular  part  of  the 
estate.  A  bequest  of  **  all  moneys  and  choses 
in  action  "of  the  testator,  "which  shall  re- 
main after  the  payment  of  his  just  debts  " 
creates  a  charge  upon  the  fund  for  the  pay- 
ment of  debts,  and  exonerates  the  residuum 
from  that  burden,  but  not  from  the  expenses 
ofthefunc-ral  and  administration  of  the  estate, 
since  they  are  no  part  of  the  debts  of  the 
testator ;  Currie  v.  Murphy,  6  G.  473. 

T.  Illegal  Bequests. 

26.  As  to  this,  see  Will,  8la  to  87,  and 
ante^  19. 

VI.  Ademption  of  Legacies  and  Satisfaction 

of  Debt  by  Legacy. 

27.  A  legacy  is  prima  facie  a  satiff action 
of  a  debt  of  equal  amount :  Case  in  judg^ 
ment.  In  1864,  G.  and  D.  entered  into  a  mar- 
riage contract,  by  which  it  was  stipulated 
that  in  case  G.,  (the  husband)  should  die  be- 
fore D..  and  before  the  net  income  of  the 
joint  property  of  G.  and  D.,  then  placed 
in  partnership  for  planting,  should  make 
the  share  of  the  wife,  upon  division,  worth 
S^OuO,  the  deficit  should  be  made  up  from 
G.'s  estate,  and  in  consideration  thereof  D. 
renounced  all  right  to  any  portion  of  G.'s 
estate.  In  the  same  year  G.  died,  and  by  his 
will  provided  that  **  0.  and  M.  should  adminis- 
ter on  his  estate  and  pay  all  of  hia  just  debts, 
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and  pec  that  his  contracts  were  fulfilled,  and 
that  his  wife  have  a  dowry  of  1^5000  in  cur- 
rency." The  wife  claiii»ed  $^(H)0  under  the 
contract,  and  also  8''>0(»0  under  the  will : 
ITefd.  that  she  could  not  recover  both ;  that 
the  legacy  was  intended  in  lieu  of  the  joint- 
ure ;  but  as  it  was  evidently  payable  in  Con- 
federate currency,  and  the  jointure  was  not, 
that  the  legacy  was  only  a  satisfaction  of  the 
jointure  i^ro  tantoAo  the  extent  of  its  value 
when  reduced  to  lepal  tender;  Gilliam  v. 
Chnncellnr,  43  M.  4:^7. 

28.  Rule  on  this  subject  A.  bequept  or  leg- 
acy to  a  creditor  shall  be  presumed  to  be  in 
pa\  nient  and  discharge  of  the  debt,  and  not 
apift.  This  rule  is  arbitrary,  and  often  in 
conflict  with  the  wishes  of  the  testator,  and 
for  this  reason  the  courts  have  allowed  the 
admission  of  extrinsic  testimony,  such  as  the 
declarations  of  the  testator,  contemporaneous 
with  the  will  and  afterwards,  to  prove  that 
the  intent  of  the  testator  was  the  other  way. 
But  the  admission  of  this  kind  of  testimony 
has  never  been  received  with  great  favor; 
slijrht  circumstances  in  the  face  of  the  will 
have  been  taken  hold  of  to  repel  the  presump- 
tion, such  as  the  expre.^^s  declarations  of  the 
will  that  all  debts  will  be  paid,  or  words  of 
similar  import,  or  that  the  legacy  is  payable 
on  a  contingency,  or  is  in  some  particular  less 
beneficial  than  the  debt,  or  where  the  legacy, 
though  greater  in  amount,  is  payable  at  a 
future  day  ;  Gilliam  v.  Brown,  43  M.  641. 

29.  Same :  Case  in  judgmeht.  The  will 
was,  '•  1  desire  that  my  executors  be  prompt 
in  the  payment  of  ail  my  debts.  I  give  to  my 
dear  brother  W.  (who  is  now  a  prisoner  of 
war),  $l5n0  in  gold,  to  be  paid  to  him  prompt- 
ly." The  residue  was  given  to  his  wife.  'J'he 
testator  owed  his  brother  a  debt  for  a  larger 
anjount  arising  ex  de'icto  rather  than  ex  en- 
ti  actu.  and  it  was  for  an  unascertained  amount, 
and  was  possibly  payable  in  a  dififerent  cur- 
rency from  gold.  Parol  testimony  was  ad- 
mitted in  the  court  below  to  show  that  the 
testator  did  not  intend  the  legacy  to  be  a 
sal  isfaction  of  the  debt.  The  court  say  that  it 
was  the  true  intent  of  the  will  that  the  legacy 
was  not  such  satisfaction,  and  the  admi.*  sion 
of  the  testimony,  if  illegal,  as  it  tended  to 
show  what  was  otherwise  apparent  from  the 
face  of  the  will,  was  no  error.  And  the  court 
said  further,  that  **  it  ought  not  to  have  been 
allowed  in  this  case,  nor  in  any  other,  where 
the  nature  of  the  claim  and  the  terms  of  the 
will  induced  the  legal  conclusion  that  satifac- 
tion  does  not  exist ;  for  to  allow  it  would  be 
lor  the  useless  purpose  of  repelling  a  pre- 
BumptioQ  which  does  not  arise ; "  lb, 

TI.  Misoellaneoiui. 

30.  Bequest  in  lieu  of  doiver.  If  there  be 
any  valuable  consideration  for  a  testamentary 
gift,  it  will  be  entitled  to  preference  in  pay- 
ment over  other  general  legacies  which  are 
mere  bounties  ;  a  bequest  to  a  widow  in  lieu 
of  dower,  is  upon  a  valuable  consideration, 
and  entitled  to  preference  ovv  mere  volun- 
tary legacies  ;  Curi  ie  v.  Mai-phy,  6  G.  473. 


31.  Investing  legacy:  Loss  of  the  fund. 
Vhere  a  testator  gave  a  pecuniary  legacy,  and 
directed  that  the  same  be  invested  by  the 
executor,  and  the  annual  interest  paid  to  the 
legatee  till  his  majority,  and  then  the  prin- 
cipal ;  and  the  investment  was  actually  so 
made  by  the  executor,  but  afterwards  the 
security  failed  without  the  fault  of  the  execu- 
tor, it  was  held  that  the  estate  was  exonera- 
ted, and  that  the  loss  must  fall  on  the  legatee; 
Bod^ei/  V   McKinney.  9  S.  &  M.  339. 

32.  Title  of  distributee  favored.  The  title  of 
the  distributee  taking  by  law,  is  as  much 
favored  in  this  State  as  the  title  of  the  heir 
by  the  common  law,  and  it  will  require  to 
divest  his  title,  an  express  devise,  or  one  arising 
by  implication  so  strong  that  an  intention  to 
the  contrary  cannot  be  supposed  ;  atid,  there- 
fore, the  title  to  the  property  devised  will  uot 
be  held  to  be  in  the  executor,  unless  there  be 
an  express  devise  to  him,  or  unless  he  be 
charged  with  some  duty  in  reference  to  it, 
which  requires  that  he  have  title.  And  in 
the  last  case,  his  title  will  be  only  such  as  is 
necessary  for  him  to  have  in  order  to  dis- 
charge the  trust  imposed  by  the  will ;  Stur- 
decant  v.  Neilk  5  0.  157. 

33.  Legacy  to  children.  Unless  a  contrary 
intention  appears  on  the  face  of  the  will,  the 
rule  is,  that  where  a  gift  is  made  to  the  chil- 
dren of  several  persons,  as  a  gift  to  the  chil- 
dren of  A.,  and  to  the  children  of  B.,  or  a 
gift  to  children  of  A.  and  B..  they  take  per 
capita,  and  not  per  stirpes:  Nichols  v.  Denny, 
H  G.  59. 

34.  Gift  to  children  after  particular  estate 
Where  a  particular  estate  is  carved  out  with 
a  gift  over  to  the  children  of  the  particular 
tenant,  or  to  the  children  of  any  other  per- 
son, the  gift  embraces  not  only  the  objects 
living  at  the  testator's  death,  but  also  all 
who  may  subsequently  come  into  existence 
prior  to  the  period  of  distribution ;  Ih, 

See  Money. 

1.  Effect  of  as  evidence.  The  journals  of 
the  two  Houses  of  the  Legislature  are  memo- 
rials of  their  proceedings,  but  they  do  not 
import  absolute  verity,  and  are  not  conclusive 
of  the  facts  stated  in  them  ;  Gretn  v.  Weiler, 
3  Q.  650»  per  Handy,  J.   Smith,  0.  J.,  contDu 

^egisMv^  §awei[. 

See  Constitutional  Law. 

gegisMv^  §aU$. 

1.  Rolls  are  a  record.  The  enrolled  acts  of 
the  Legislature,  attested  by  the  presiding 
officers  of  the  two  houses,  and  approved  by 
the  governor,  and  deposited  in  the  office  of 
the  secretary  of  State,  like  the  Parliament 
rolls  in  England,  are  records,  and  import  ab- 
solute  and  uncontrollable  verity,  and  are 
absolutely  conclusive  of  the  due  euactuientof 
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the  statutes  contained   in    them;   Green  t. 
TTe/Zer,  3  G.  650  ;  Bwann  v.  BwcA:,  40  M.  268. 

1  Lnee  Act  o/*  1839:  Lden  under.  The 
statute  of  1839  (11 .  &  H.  465),  providing:  for  the 
construction  of  levees  on  the  Mississippi 
river,  directs  that  the  levee  shall  be  made  or 
repaired  bv  contract,  whenever  the  riparian 
proprietorshall  refuse  to  do  so,  ond  it  im- 
poses the  costs  of  making  or  repairing  as  a 
charire  on  the  land  and  as  a  lien ;  but  it  requires 
the  contract  to  be  let  to  the  lowest  bidder, 
Qiid  that  the  levee  inspector  of  that  district, 
shall  pive  a  certificate  to  the  contractor  of 
the  hmount  due  before  a  lien  shall  attach. 
Hence,  if  the  levee  inspector  himself,  after 
letting  out  the  contract  to  the  lowest  bidder, 
do  the  work  himself,  fearing  the  contractor 
will  not  comply  with  his  agreement  to  build 
or  repair  the  levee,  and  without  making  such 
certificate,  file  a  bill  to  enforce  his  lien,  he 
will  fail,  both  on  the  ground  that  the  work 
was  not  done  by  contract  nor  let  to  the  lowest 
bidder,  and  on  the  further  ground  that  he  has 
no  certificate  ;  Skipvnfh  v,  Dodd,  2  0.  487. 

2.  Constntdton  of  Levee  Act  of  20th  Feb- 
ruary, 1850.  This  act  for  the  erection  of  a 
levee  on  the  Mississippi  river  in  Issaquena 
county,  provides  for  a  uniform  tax  of  ten 
cents  an  acrt»,  on  all  lands  subject  to  taxa- 
tion, lying  on  or  within  ten  miles  of  the  Mis- 
sissippi river,  in  said  county,  and  a  uniform 
tax  of  five  cents  per  acre,  on  all  lands  in  said 
county  which  lie  beyond  ten  miles  from  the 
river ;  Williams  v.  Cammack.  5  0.  209. 

bee  Constitutional  Law,  36.  40  to  43. 

3.  Absolute  deed  under  sale  for  levee  taxes. 
So  much  of  the  Act  of  30th  November,  Ifc^SO 
(Session  Laws,  p.  38),  as  authorizes  the  tux  col- 
Jector  to  make  an  absolute  deed  for  land  sold 
for  the  collection  of  levee  taxes,  is  repealed 
by  the  Act  of  Ist  March,  1854  (Session  Laws, 

L1I4) ;  and  an  absolute  deed  made  after  the 
t  act  is  void ;  Morris  v.  Henderson,  8  G. 
492.  And  so  under  the  Act  of  1858,  the  right 
of  redemption  in  two  years,  exists  as  well 
where  individuals  are  purchaser.**,  as  where 
the  land  is  sold  to  the  levee  board ;  Heard  v. 
Walton.  10  G.  :  88. 

4-  Act  of  1858.  The  Levee  Act  of  2d  De- 
cember, 1858.  is  constitutional ;  Alcorn  v. 
Earner.  9  G.  652. 

See  Constitutional  Law,  40  to  43. 

See  Sheriff.    Execution. 

$ex  gacL 

See  Conflict  of  Laws. 
See  Conflict  of  Laws. 


iibtl 


See  Slander. 


1.  ConstrucH(m  of.  The  court  will  con- 
strue fictitious  names  and  disguises,  used  in  a 
libel,  in  their  .popular  sense,  as  understood  by 
the  people.  Hence  when  the  libellous  matter 
is  published  of  ''Goody  Two  Shoes"  the  in- 
dictment may  allege  that  the  prosecutrix, 
Nancy  Irvine,  was  referred  to  by  that  name; 
Chace's  Case,  W.  384. 

2.  Whc^  is  a  libel.  Everything  written  of 
another  holding  him  up  to  scorn  and  ridicule, 
and  calculated  to  provoke  a  breach  of  the 
peace,  is  a  libel ;  Torrance  v.  Hurst,  W.  403. 

3.  Confidential  letter.  A  letter  written  con- 
fidentially, under  the  impression  that  its 
statements  are  well  founded,  if  the  writer  whs 
acting  bojtafide  with, the  view  to  the  interest 
of  himself  or  the  person  to  whom  it  is  written  ; 
though  it  contains  matter  which  would  other- 
wise be  libellous,  is  protected  as  a  Cf^nfidential 
communication  and  is  not  a  libel ;  lb. 

4.  Fn sumption  of  nial ice  Malice  is  pre- 
sumed from  the  publication  of  a  libel,  unless 
the  facts  appearing  in  the  publication  itself, 
and  connected  with  the  charges  made  ajrainst 
the  plaintifi^  repel  this  presumption ;  Binns  v. 
Stokes.  5  C.  239. 

5.  Belief  of  the  Community  as  matter  of 
mitigation.  If  the  defendant  has  merely  ut- 
tered or  published  a  report  which  has  al- 
ready been  circulated,  in  regard  to  the  plain- 
tiff, and  which  the  community  generally  cred- 
ited, the  defendant  having  had  nothing  to  do 
with  its  origination,  he  may  show  this  in  miti- 
gation of  damages.  But  he  cannot  show  that 
the  community  generally  believed  that  the 
charge  or  the'libel  is  true,  if  it  appears  that 
he  originated  it ;  Bivns  v.  Stolces.  5  C.  239. 

6.  Character  of  plaintiff.  The  general 
character  of  plaintiff  in  an  action  of  libel,  13 
always  a  fair  subject  of  inquiry ;  lb. 

For  lien  of  judgment,  see  Judgments,  82 
to  118. 

For  a  lien  of  attachment,  see  Attachment, 
60,  et  seq. 

For  vendor's  lien,  see  Vtcndob  and  Ven- 
der, sub-division,  Vendor's  Lien,  74  et  seq. 

For  mechanic's  lien,  see  that  title. 

1.  Nature  of  a  lien :  Distinction  between 
that  and  a  mere  priority  of  payment.  The 
right  of  prior  payment  dfoes  not  of  itself  con- 
stitute a  lien.  A  lien  is  a  qualified  right, 
which  in  a  given  case  may  be  exercised  over 
the  property  of  another.  It  attaches  to  the 
subjects  of  property,  and  follows  them  in 
their  transmission  to  others.  Priority  of  pay- 
ment is  a  preference  in  the  appropriation  of 
the  proceeds  of  the  debtor's  property ;  and 
if  before  it  is  attached,  there  is  a  bona  fide 
transfer  of  the  property,  the  right  will  be 
lost.  Hence,  the  17th  section  of  the  Reve- 
nue Act  of  1841,  which  provided  that  the 
taxes  imposed  by  the  act  should  be  preferred 
to  all  payments,  executions  and  encum- 
brances, and  liens  of  any  description  whatso- 
ever, did  not  create  a  lien  on  the  property 
of  tux  payer  for  the  taxes  assessed  to  him  ; 
and  the  transfer  by  him  of  his  property  be- 
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fore  a  levy  on  it  bv  the  tax  collector,  de- 
feated the  priority  or  payment  secured  to  the 
State  by  the  said  17th  section;-  Ande'-son  v. 
State,  1  0.  459.  Possession  actnal  or  con- 
structive, or  the  right  of  possession  in  the 
person  asserting  a  lien  to  personalty,  is  neces- 
sary to  its  existence ;  Stewart  v.  Flowers^  44 
M.  513. 

As  to  the  natare  of  a  judgment  lien,  see 
Judgment,  82. 

2.  Lien  merges  in  legal  title.  A  prior 
equity  generally  sinks  or  merges  in  a  subse- 
quently acquired  legal  title,  unless  there  be 
some  declared  intent  to  prevent  it,  or  some 
beneficial  purpose  to  the  holder,  not  incon- 
sistent with  the  rights  of  others,  which  keeps 
the  lien  alive.  A  court  of  equity  will  keep 
alive  an  encumbrance  or  consider  it  extin- 
guished, as  will  best  serve  the  purpose  of 
justice,  and  the  actual  and  just  intention  of 
the  party  if  the  intent  be  innocent  and  inju- 
rious  to  no  one ;  but  where  a  parly  buys  en- 
cumbered property,  and  agrees  as  a  part  of 
the  purchase  money  to  pay  off  an  encum- 
brance on  it.  and  does  actually  do  so.  it  seems 
the  encumbrance  is  thereby  extinguished,  and 
cannot  be  afterwards  set  up  and  kept  alive 
for  the  purchaser's  protection,  so  as  to  cut 
out  junior  encumbrancers  (who  are,  however, 
prior  to  the  purchaser),  where  no  such  inten- 
tion was  manifested  at  the  time  of  the  payment 
of  the  encumbrance ;  Lewis  v.  Starke,  10  S. 
&  M.  120. 

3.  Same :  Case  in  judgment.  M.  gave  S.  a 
mortgage  on  slaves  to  indemnify  him  for  cer- 
tain accommodation  acceptances  for  M..  which 
were  held  by  B.,  and  also  for  one  acceptance 
which  8.  haa  already  paid,  and  for  which  after 
payment  S.  took  M.'s  note.  B.,  the  holder  of 
the  acceptinces,  was  indebted  to  a  bank,  and 
by  an  agreement  between  him  and  the  hank  and 
M.,  these  acceptances  were  surrendered  by 
the  bank  to  M.,  and  in  lieu  thereof,  M  gave 
his  note  directly  to  the  bank,  and  also  gave  a 
mortgage  to  the  bank  on  the  same  slaves  to 
secure  these  notes.  After  this,  S.,  who  was 
the  accommodation  acceptor,  and  who  had  paid 
one  bill  and  taken  a  note  therefor,  which  he 
had  endorsed  to  another,  bought  the  slaves 
from  M.,  and  agreed  in  payment  therefor,  to 
take  up  M.'s  notes  to  the  bank,  which  he  did, 
by  giving  his  own  note.  These  slaves  were 
then  levied  on,  under  execution  against  M., 
innior  to  the  original  mortgage  in  favor  of  S., 
but  older  than  the  mortgage  to  the  bank  und 
the  sale  to  S. ;  and  8.  filed  the  bill  to  enjoin 
the  sale,  upon  the  ground  that  he  had  pur- 
chased the  slaves  with  the  debt  for  which 
they  had  been  originally  mortgaged  to  him ; 
but  relief  was  denied,  the  court  holding  that 
these  transactions  were  an  extinguishment  of 
the  prior  and  original  mortgage  to  8. ;  or  if 
not,  that  the  right  to  the  equity  of  the  first 
mortgage  was  in  the  bank,  the  holder  of  the 
notes  of  8.,  which  had  been  substituted  for  the 
notes  of  M.,  and  that  that  equity,  whatever  it 
might  be,  cuuld  only  be  set  up  by  the  bunk; 

4.  Change  of  form  of  security/  does  not  af- 
fect lien.    As  a  general  rule,  a  mere  change 


in  the  form  of  the  evidence  of  indebtedness 
will  not  operate  to  discharge  a  lien  given  to 
secure  the  debt,  unless  it  be  apparent  that  the 
parties  intended  to  extinguish  the  lien.  While 
the  debt  exists  the  lien  remains ;  lb. 

5.  Lien  of  ptircha^er  ai  executor's  sak. 
When  an  executor's  sale  of  realty  is  set  aside 
for  fraud  between  the  executor  and  the  pur- 
chaser, the  bidder  will  be  entitled  to  retain  a 
lien  on  the  land  for  the  amount  which  he  has 
paid,  and  w'ich  went.ito  extinguish  a  mort- 
gage on  the  land  ;  Grant  v.  Lloyd,  12  S.  &  M. 
191. 

See  Executor  and  Administrator,  342, 
368.  368a. 

For  vendee's  lien  on  rescission,  see  Yb.vdob 
and  Vkkdke,  111  to  115. 

bn.  Lien  ofpurcliaser  at  sale  fraudtderd  as 
to  creditors.  See  Fraudulent  Assignment, 
80.  Frauds,  Ac,  28.  Vendor  and  Vendee, 
206. 

6.  Lien  for  plantation  supplies.  A  person 
who  sells  plantation  supplies,  has  no  lien  from 
that  fact  alone,  on  the  plantation  and  slaves; 
Garland  v.  Hull  13  S.  &  M.  76. 

7.  Lien  of  tenant  for  life.  Where  a  tenant 
for  life  pays  off  an  encumbrance  on  the  whole 
estate,  the  remainderman  is  bound  to  con- 
tribute his  due  share,  and  the  tenant  for  life 
has  a  lien  on  the  whole  estate  for  the  advance; 
Peckv   Glass.  6  H.  195. 

8.  Lien  where  bequest  is  made  on  the  sub- 
sequent  condition  to  pay  a  legacy.  When 
there  is  a  bequest  of  slaves,  on  the  condition 
subsequent  that  certain  money  bequeathed 
should  be  paid  to  the  legatee  of  the  money, 
the  pecuniary  bequest  is  a  charge  and  lien  on 
the  slaves  so  bequeathed  ;  but  the  pecuniary 
legatee  is  not  entitled  to  have  personal  secu- 
rity for  its  payment ;  Beck  v.  Montgomery^  7 
H.  39. 

9.  Lien  on  sale  by  a  commisHoner  in  chan- 
cery. Whether  on  a  sale  of  realty  on  a  credit, 
made  by  a  commissioner  in  chancery,  under  a 
decree  foreclosing  a  mortgage  on  the  land,  a 
lien  for  the  purchase  money,  similar  to  the 
vendor's  lien,  exists,  without  an  express  direc- 
tion in  the  decree  to  that  effect ;  Qucere  f  Too- 
ley  V.  Gridley.  3  8.  &  M.  493. 

For  vendor's  lien,  see  Vendor  and  Vender, 
sub-division  Vendor's  Lien,  74,  et  seq. 

10.  Proceedings  to  enforce  stojtxUory  lien 
on  administrafor's  sale.  A  proceeding  to  en- 
force the  statutory  lien  arising  on  a  sale  of 
realty  by  an  administrator,  is  not  a  proceed- 
ing on  the  note  given  for  the  purchase  money, 
but  a  proceeding  on  the  lien  itself,  and  if  the 
note  be  renewed,  and  a  different  consideration 
expressed  in  it,  whereby  for  any  reason  it 
could  not  be  used  in  evidence  in  the  Rnit,  the 
lien  may  be  enforced  without  it;  Elliott  y. 
Connell  5  S.  &  M.  91. 

For  statutory  lien  on  sales  by  executors 
and  administrators,  see  Executor  and  Ai>- 
ministrator,  349  to  356,  375  to  380. 

11.  For  attorney's  lien,  see  Attorkky  at 
Law.  36,  et  seq. 

1 2.  As  to  partner's  lien,  see  Partnership, 
49  to  59,  und  Andrews  v.  Mann,  2  G.  322; 
Cabaaiss  v.  Clark,  2  G.  423. 
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IX  Warehouseman's  Hen,  A  warehouse- 
mftii  cnunot  retain  the  goods  of  the  priucipal 
fttr  a  debt  of  the  agent,  and  if  be  do  so,  and 
the  amount  of  his  charges  which  are  a  proper 
lien,  be  offered,  and  he  refuse  to  accept  them, 
uDiess  the  other  is  paid,  the  offer  will  be  a 
sufficient  tender,  without  an  actual  production 
of  the  money;  Westing  v.  Noonan,  2  G.  599. 

14.  Lien  onperscyiialtyfor  money  advanced. 
Money  advanced  by  one  party  to  another  to 
enable  the  latter  to  erect  a  steam  mill  and 
apparatus,  creates  a  debt  from  the  partv  bor- 
rowing, but  is  not  a  lien  on  the  mill ;  Wtath- 
ersby  v.  Sleeper,  42  M.  732. 

gift  gsMii. 

See  Limitation  of  Estates. 

1.  Power  of  sale  will  not  enlarge,  A  power 
of  sale  attached  to  an  express  life  estate,  will 
Doi  enlarge  the  estate  into  a  fee ;  Dean  v. 
KuniidUy,  7  G.  358 ;  S.  P.,  Andrews  v. 
Brumfieldj  3  G.  107 ;  Bail  v.  Dotson,  14  S.  & 
M.  176. 

^miidiian^  of  S^iian^. 

I.  Nature  of  the  bar  of  the  statute  and  the  power 
of  the  Legislature  over  it. 
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I.  Nature  of  the  Bar  of   the  Statute  and 
Power  of  Legislature  over  it 

1.  The  Bar  is  a  Yetted  Bight. 

1.  Bar  once  attached  a  vested  right  The 
bar  created  by  the  statute  of  limitations, 
where  it  attaches,  is  as  effectual  as  payment 
or  any  other  defence,  and  when  once  vested 
cannot  be  taken  away  by  legislative  action 
without  the  defendant's  consent ;  and  hence 
the  repeal  of  a  statute  of  limitations  does 
not  revive  a  cause  of  action  which  had  be- 
come barred  under  it  before  its  repeal ;  Davis 

v.  Minor,  1  H.  183. 

• 
8.  Power  of  the  Legislature. 

2.  Power  of  Legislature  to  pass  statute  of 
limits  turns  as  to  existing  cauaes  of  action. 
The  Legislature  may  pass  acts  of  limitation 
to  operate  on  existing  causes  of  action,  but 
some  reasonable  time  after  the  passage  of 
the  statute  should  be  allowed*  for  the  institu- 
tion of  suits,  before  the  bar  attaches,  but  if 
the  act  passed  be  silent  as  to  any  intention  to 
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allow  anch  time,  a  construction  will  not  be 
adopted  which  wonld  cut  off  all  remedy ; 
We^t  Feliciana  Railroad  Co,  v.  Stockett,  1 3 
8.  &  M.  H95.  And  for  the  last  reason,  the 
twelfth  section  of  the  act  of  limitations 
of  1844,  which  prohibited  the  brinjfing:  of 
suits  against  executors  and  administrators 
after  the  lapse  of  four  years  from  the  date 
of  their  qualification,  was  held  to  apply  only 
where  the  appointments  were  made  after  the 
passage  of  the  act;  S.  C,  13  S.  &  M.  a95. 

3.  Same:  Limitation  acts  a^pply  only  to 
the  remedy.  It  is  well  settled  that  statutes 
of  limitation  pertain  to  the  remedy  only,  and 
not  to  the  essence  of  the  contract,  and  that 
it  is  within  the  power  of  the  Legislature  to 
regulate  the  remedy  and  modes  of  procedure 
in  relation  to  past  as  well  as  future  contracts, 
subject  only  to  the  restriction,  that  it  cann«it 
take  aWay  all  remedy  upon  an  existing  con- 
tract, nor  impose  on  its  enforcement  new  bur- 
dens and  restrictions  which  materially  impair 
its  value  (citing  Bronson  v.  Kenzie.  I  How. 
U.  S.  R.  311  ;  McCracken  v.  Hayward,  2  id. 
608).  And  hence,  it  is  also  held,  that  the 
State  Legislature  may  shorten  the  period  of 
the  limitations  of  actions,  and  change  exist- 
ing rules  of  evidence  and  judicial  procedure, 
and  prescribe  new  ones  as  to  past  as  well  as 
to  future  rights  of  action ;  provided,  that  in 
changing  the  period  of  limitation  or  rules  of 
evidence,  they  do  not  deprive  the  party  of  all 
remedy,  or  make  it  impossible  for  him  to 
establish  his  right;  Briscoe  v.  Anketell  6  C. 
361 ;  S.  P.,  Carothers  y.  Hurley.  41  M.  71. 

4.  Same:  Application  of  the  rule:  Case 
in  judgment.  Tne  Act  of  Limitations  of  1844, 
H.  (J.  832,  i  16,  provides  that  •*  No  new  prom- 
ise or  acknowledgment,  express  or  implied, 
shall  operate  to  revive  at  law  any  action  or 
cause  of  action  from  the  bar  and  limitations 
contained  in  the  provisions  of  this  act,  unless 
such  promise  or  acknowledgment  be  in 
writing  and  signed  by  the  party  to  be  charged 
thereby :  Provided^  That  the  promise  or  ac- 
knowledgment to  save  the  bar  may  be  made 
without  writing,  if  it  be  proven  that  the  very 
claim  sued  on  was  presented  and  acknowl- 
edged to  be  due  and  unpaid.**  This  section 
will  be  applied  to  promises  and  acknowledg- 
ments made  before  the  passage  of  this  act, 
which  were  then  good  and  valid  to  save  the 
bar,  but  are  not  now,  in  all  cases,  where  the 
original  cause  of  action,  independent  of  such 
new  promise  or  acknowledgment,  was  not 
barred  when  the  act  was  passed,  and  would 
not  be,  for  a  reasonable  time  thereafter,  in 
which  suit  could  be  brought,  and  in  this  case 
one  year  was  held  not  to  be  an  unreasonably 
short  time;   Briscoe  v.   Anketell.  6  C.  361. 

.But  the  Legislature  has  no  power  to  pass  an 
act  of  limitations  to  operate  on  a  suit  com- 
menced and  p^^nding  when  the  act  was  passed ; 
Garrett  v.  Beaumont,  2  0.  377.    See  poat^  9. 

n.  Oonstmotion  of  old  and  new  Acts  oon- 
taining  different  FroviBions  for  LimitatiGn 
of  Actions. 

5.  Where  new  act  shortens  period  of  limi- 


tation, and  old  a^  is  repealed.  Where  a 
new  act  of  limitation  is  passed  shortening 
the  limitations  prescribed  in  the  old  act,  such 
construction  will  be  given  to  it  as  is  consis- 
tent with  the  obvious  intention  of  the  I^^is- 
lature,  so  that  longer  limitations  on  existwi]? 
causes  of  action  than  those  prescribed  in  the 
old  act,  will  not  be  allowed,  althousrh  the  old 
act  is  expressly  repealed.  It  will  be  con- 
strued as  not  tepealed  as  to  existing  causes 
of  action,  which  would  sooner  become  barred 
under  it  than  under  the  new  act;  Davis  v. 
Minor.  I  H.  183. 

6.  Defendant  may  rely  upon  both  acts. 
The  18ih  section  of  the  Act  of  Limitations  of 
1844,  H.  C.  830,  declares  '*  that  the  periods 
of  limitation  established  by  this  act  shall 
commence  running  from  the  date  of  the  pas- 
sage thereof,  and  that  all  acts  and  parts  of 
acts  conflicting  with  and  contrary  to  the 
provisions  of  this  act,  be  and  are  hereby  re- 
pealed. Provided,  however,  that  such  repeal 
shall  not  be  construed  to  revive  any  cause  of 
action  which  has  been  barred  by  any  of  said 
acts,  nor  shall  the  passage  of  the  act  stop 
the  running  of  the  limitations  contained  in 
any  other  act,  when  the  same  may  have 
commenced  before  the  passage  hereof:" 
Held,  that  this  section  means,  that  where 
a  cause  of  action  existed  prior  to  the  passage 
of  the  Act  of  1844.  the  remedy  to  enforce  the 
same  would  be  barred  by  the  lapse  of  the 
same  length  of  time,  commencing  from  the 
date  of  the  act,  which  that  act  prescribes  for 
the  bringing  of  a  suit  in  a  similar  case,  where 
the  cause  of  action  accrued  after  its  passage; 
and  that  a  defendant  had  the  right  to  rely, 
when  sued  on  a  c&n^e  of  action  existing  when 
it  passed,  upon  the  Act  of  1844,  and  also  upou 
any  previous  statute  of  limitations  which 
bad  theu  commenced  running  in  his  favor; 
B'awZ  V  Kirkman,  3  C.  609;  S.  P.,  KU- 
crease  v.  Shelby,  1  C.  161  ;  Buckingham  v. 
Riggs,  .5  C.  751 ;  Harper  v.  Tapley.  6  G.  .5«'6 ; 
Benson  v.  Stewart.  I  G.  49  ;  brown  v.  Wil- 
cox. 14  S.  &  M  127  ;  post,  8. 

7.  Act  of  1844  applies  to  mo^'tgages  made 
before  its  passage.  The  Act  of  Limitations  of 
1844  applies  to  mortgages  executed  and  for- 
feited before  its  passage ;  and  in  such  cases 
the  periods  of  limitation  commence  to  run 
from  the  date  of  the  act ;  Benson  v.  Stewart^ 
1  G.  49. 

8.  Same :  Limitations  on  judgments  com- 
mence from  date  of  the  act.  fciiatutes  must 
not  be  construed  to  have  a  retrospective 
operation,  unless  such  appears  to  be  clearly 
the  intention  of  the  Legislature,  flence,  so 
much  of  the  Act  of  Limitations  of  1844,  as 
provides  that  no  execution  shall  issue  on  a 
judgment  after  seven  years  from  the  date  of 
the  issuance  of  the  last  execution,  will  not  be 
held  to  apply  to  a  case  where  the  last  execu- 
tion issued  before  the  passage  of  the  act ; 
but  in  such  case  the  limitation  will  comnience 
to  run  from  the  passage  of  the  act ;  Brown 
V.  Wi/cox,  14  S.  &  M.  127. 

9.  Effect  of  Act  of  1857  on  antecedent 
causes  of  action.  By  the  express  terms  of 
the  Act  of  Limitations  of  1857,  the  old  statutes 
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on  that  subject  were  continued  in  force  as  to 
all  rights  of  entry  and  causes  of  action  ac- 
cruing before  its  passage ;  and  that  act  can 
ooly  apply  to  such  antecedent  causes  of 
action  when  the  periods  prescribed  by  it  for 
barring  such  causes  have  elapsed  after  the 
date  of  its  passage.  The  old  acts  were  also 
continued  in  force  as  to  such  causes  of  action; 
and  where  the  bar  of  the  old  acts  are  relied 
on.  then  the  savings  from  the  bar  contained 
in  the  old  acts  are  also  applicable ;  and  hence 
a  new  promise,  good  under  the  Act  of  1844, 
wonld  be  good,  when  offered  in  evidence,  af- 
ter 1857.  to  save  the  bar  of  the  Act  of  1844, 
though  not  in  writing,  as  required  by  the  Act 
of  1857  ;  Caruthers  v.  Hurley,  41  M.  71.  See 
ante,  4. 

HL  The  Time  the  Statute  Oommenoes  to 
Bun. 

10.  Where  debtor  dies.  If  the  debt  were 
due  at  the  time  of  the  debtor's  death,  the 
statnte  having  commenced  to  run,  will  not  be 
suspended  during  the  period  intervening  the 
death  and  the  appointment  of  an  adminis- 
trator ;  but  if  the  debt  were  not  due  when 
the  debtor  died,  the  statute  will  not  com- 
mence to  run  till  the  appointment  of  an  ad- 
ministrator. And  in  either  case  the  statute 
will  be  suspended  during  the  nine  months  im- 
mediately succeeding  the  appointment,  in 
which  the  administrator  cannot  be  sued; 
Ahbott  V.  McElroy,  10  S.  &  M.  100.  See 
pojrf,  16a.  lUO 

11.  Generally,  The  statute  of  limitations 
commences  to  run,  from  the  day  on  which  the 
creditor  mijrht  first  have  commenced  an 
action,  for  the  recovery  of  his  debt ;  Johnson 
V,  Py/es,  11  S.  &  M.  189. 

12.  As  against  a  remainderman.  The 
ptatute  of  limitations  will  not  commence  to 
run  against  a  remainderman,  until  the  deter- 
mination of  the  particular  estate,  and  where 
the  particular  estate  is  determinable  on  the 
death  of  any  person,  and  there  is  no  positive 
proof  of  the  date  of  the  death,  but  the  pre- 
sumption arising  from  absence  for  seven  years 
withoai  being  heard  from,  is  relied  on  to  show 
hif  death,  then  the  statute  will  not  commence 
to  run  till  the  expiration  of  the  seven  years ; 
Gibson  V.  Jayne.  8  G.  164. 

13.  As  against  the  recovery  of  attorney's  fees : 
Case  in  judgment.  An  attorney  sued  for  his 
fees,  in*-  recuvering  a  judgmenf'for  the  defend- 
ant, the  date  of  which  judgment  was  more 
thun  six  years  before  the  commencement  of 
the  suit.  The  statute  of  limitations  was 
pleaded,  and  it  was  shown  that  after  the  j  udg- 
nieot  was  rendered,  it  was  enjoined,  and  the 
injunction  was  not  di^tposed  of  till  within  six 
years  before  suit  was  commenced :  Hetd,  that 
the  debt  was  burred,  it  not  appearing  that  the 
employment  extended  larther  than  to  recover 
the  judgment,  nor  that  the  attorney  had  been 
employed  to  collect  the  money,  nor  to  defend 
the  injonctioD,  in  which  event  the  employ- 
ment might  have  been*  considered  as  one  con- 
tinuing transaction ;  Johnson  v.  Pyles,  US. 
k  M.  189. 


i\.  In  trover  cases.  The  statute  commences 
to  run  against  an  action  of  trover  from  the 
time  of  the  conversion  (whether  the  plaintiff 
knew  of  the  conversion  or  not,  if  no  fraud 
was  used  to  conceal  it) ;  and  hence,  where 
the  conversion  arises  from  buying  property 
from  a  person  rightfully  in  possession,  but 
with  no  authority  to  sell,  the  statute  com- 
mences from  the  date  of  the  sale  ;  Johnson  v. 
White.  13S.  &  M.  584. 

15.  Against  maker  of  fraudulent  representor 
tion  a«  to  title.  A  right  of  action  accrues  to  the 
purcha.«er  of  a  chattel,  against  a  third  person, 
for  false  and  fraudulent  representations,  made 
by  the  latter  in  relation  to  the  title,  at  the  date 
of  the  representations;  and  hence  the  statute  of 
limitations  will  commence  running  from  that 
time,  and  not  from  the  date  of  the  judgment  of 
eviction.  But  if  there  be  any  relation  of  trust 
and  confidence  existing  bet  ween  the  purchaser 
and  such  third  person  at  the  time  of  the  sale, 
by  which  it  was  the  duty  of  the  latter  to  dis- 
close the  true  state  of  the  title,  then  the  stat- 
ute will  commence  running  only  from  the  date 
of  the  discovery  of  the  fraud  (citing  Buckner 
^  Stanton  v.  Calcote,  6  C.  432) ;  Wilson  v. 
Ivy,  3  G.  233. 

16.  As  to  existing  causes,  when  new  act  of 
limitations  is  'passed,  see  aytte,  6. 

16a.  When  it  commences  generally.  The 
statute  does  not  commence  to  run  until  there 
is  a  party  in  esse  capable  of  being  sued.  There- 
fore, the  Act  of  1844,  barring  suits  on  foreign 
judgments  rendered  after  two  years  from  its 
passage,  did  not  commence  running  where 
the  debtor  was  then  dead,  until  after  the  ap- 
pointment of  his  administrator;  Branch  Bank 
of  Alabama  v.  Windham^  2  G.  317.  See  ante, 
10 ;  post,  100. 

IV.  What  is  a  Oommenoement  of  a  Snit  to 
Stop  the  Statnte. 

17.  Filing  of  bill  of  equity  commences  the 
suit :  The  rule  at  law.  The  filing  of  a  bill 
in  equity  is  the  commencement  of  the  suit,  so 
far  as  the  statute  of  limitations  is  concerned. 
To  create  a  lis  pendens,  however,  as  against  a 
sub-purchaser,  there  must  be  actual  service 
of  process ;  Bncon  v.  Gardner,  10.  60 ;  S, 
P.,  Allen  V.  Mandavtlle,  4  C.  397.  But  at 
law  the  filing  of  the  suit  does  not  commence 
the  action.  It  is  the  placing  of  the  writ  in 
the  hands  of  the  sheriff  that  stops  the  stat- 
ute; Lamkiii  v.  Nye,  43  M.  241. 

18.  As  against  a  party  brought  in  by  an 
amended  bill:  Mortgagor  and  mortgagee.  If 
the  mortgagee  file  his  bill  in  equity  against 
the  mortgagor,  to  foreclose  within  the  period 
allowed  by  the  statute  of  limitations,  the  bar 
of  the  statute  is  saved,  even  as  against  a  pur- 
chaser from  the  mortgagee,  who  is  in  posses- 
sion and  who  was  not  made  a  party  to  the 
suit,  by  amendment,  until  after  the  lapse  of 
time  prescribed  by  the  statute.  The  com- 
mencement of  the  suit  against  the  mortgagor 
in  such  a  case,  is  a  sufficient  assertion  of  the 
mortgagee's  title  against  the  purchaser ;  B>  n- 
son  V.  Stewart,  1  G.  49. 

19.  Same :    Where  a  party  is  a  purchaser. 
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Bat  where  a  bill  was  filed  by  the  owner  of  a 
slave  to  recover  possession,  and  it  appeared 
that  the  defendant  was  not  in  possession  of 
the  slave  when  the  suit  was  commenced,  nor 
afterwards ;  and  an  amended  bill  was  filed 
against  another  party  who  bad  sold  the  slave 
to  the  original  defendant,  and  under  a  resale 
to  him,  was  in  possession  before  the  original 
suit  was  commenced,  it  was  held,  that  the  stat- 
ute of  limitations  would  not  stop  running 
against  the  last  defendant  by  the  tiling  of  the 
original  bill,  and  that  the  bar  would  attach  if 
the  prescribed  period  of  adverse  possession 
had  eldpse<l  before  the  filing  of  the  amended 
bill ;  Brown  v.  Goolshy,  5  &.  437. 

V.   The  Statute  once  set  in  motion  neyer 
stops:  Exceptions. 

See  post,  Bub-divisioQ  Exceptions,  101,  et 
aeq. 

20.  The  general  rule.  As  a  general  rule, 
when  the  statute  of  limitations  once  com- 
mences to  run,  its  operation  is  not  suspended 
by  any  subsequent  disability.  The  death  of 
the  creditor  will  not  stop  the  running ;  Mo- 
Coy  V.  Nu'hols ;  S.  P.,  Abbott  v.  McElroy, 
10  8.  &  M.  100.  Nor  will  the  subsequent 
coverture  of  the  plaintiflf.  nor  the  infancy  of 
any  subsequent  parties  becoming  interested ; 
Stephemon's  Heirs  v.  McReary,  12  S.  &  M. 
9.  Nor  the  want  of  administration  on  the 
estate  of  the  debtor;  Byrd  v.  Byrd,  6  0. 
144.  If  the  creditor,  however,  die  before  the 
debt  is  due,  and  therefore  before  the  statute 
commences  to  run,  it  will  not  commence  to 
run  until  the  appointment  of  an  administra- 
tor; Abbott  V.  McElroy,  10  S.  &  M  100;  S. 
P  ,  B>  anch  Bank  of  Alabama  v.  Windham^ 
digested  in  ante,  16a. 

21.  Exceptions.  But  if  the  disability  grow 
out  of  some  positive  provision  of  the  stat- 
ute, the  time  during  which  it  continues  should 
be  excepted ;  and  tnerefore  the  period  of  nine 
months  after  the  appointment  of  an  adminis- 
trator, during  whicn  the  statute  prohibits  the 
bringing  of  any  action  against  him,  is  ex- 
cluded from  the  computation  of  the  term 
prescribed  by  the  statute ;  Dowell  v.  Webber ^ 
2  8.  &  M.  452  :  8.  P.,  Abbott  v.  McElroy,  10 
S.  &  M.  100 ;  Jr-nninjs  v.  Love,  2  C.  249  ; 
Barrtnyer  v.  Boyd.  5  C.  473.     See  pout,  138. 

VI.  Statute  does  not  ran  against  the 
Oovemment. 

22.  The  rule  and  instances.  The  statute 
of  limitations  will  not  run  against  the  State, 
nor  the  United  States.  It  begins  to  run  as 
to  land  once  held  by  the  government,  only 
frotu  the  time  when  the  government  has 
parted  with  its  title  ;  Bledsoe  v.  Little,  4  U.  13. 
It  will  not  run  against  the  claim  of  the  State 
as  a  creditor;  and  the  rule  applies  when  the 
claim  is  against  a  decedent's  estate ;  and  its 
collection  is  attempted  to  be  defeated  because 
it  was  not  presented  to  the  administrator 
within  the  time  prescribed  by  law.  And  in 
such  case,  if  the  suit  be  brought  in  the  name 
of  the  governor  of  the  State,  as  the  succes- 


sor of  another  governor,  to  whom  the  note 
suc'd  on  is  made  payable,  it  will  be  presumed, 
without  further  proof,  that  the  claim  belongs 
to  the  State ;  Parmilee  v.  McNutt.  1  S.  A  M. 
179.  The  sinking  fund  is  the  property  of  the 
State,  and  a  suit  to  collect  it.  in  the  name  of 
the  commissioners  of  the  sinkinir  fund,  is  not 
subject  to  the  statutory  bar;  Hill  v.  Josselyn, 
13  S.  &  M.  597. 

23.  Same:  Enrolment  law:  Act  of  limitor 
tions  of  1844.  The  statute  of  limitations  does 
not  apply  to  the  State  unless  it  be  clear  and 
indisputable,  from  the  statute,  that  the  State 
was  intended  to  be  included.  That  portion 
of  the  limitation  and  enrolment  acts  of 
1844.  which  limits  the  liens  of  judgments 
theretofore  rendered,  are  statutes  of  limita- 
tion, and  hence  do  not  apply  to  judgments 
rendered  in  favor  of  the  State ;  Josselyn  v. 
Stone  §•  Matthews,  6  C.  753 ;  S.  P.,  Juiner  v. 
State,  1  C.  500. 

24.  Act  of  1857  applies  to  the  State,  By 
art.  25,  p.  4(»2,  of  the  Rev.  Code  of  1857,  the 
statute  of  limitations  was  applied  to  the 
State  and  counties  in  the  same  manner  as  to 
individuals. 

YII.    Foreign  Statutes  of  IdmitationB. 

25.  Not  pleadable :  But  good  where  they 
confer  title.  The  statute  of  limitations  of 
one  State,  is  not,  as  a  general  rule,  techni- 
cally pleadable  in  another,  yet,  where  such 
statute  not  only  bars  the  remedy,  but  vests 
the  property  in  the  possessor,  such  title,  so 
acquired,  will  be  protected  in  every  other 
State  ;  Fears  v.  Skyes,  6  G.  638  ;  S.  P.,  Mosby 
V.  Williams,  5  H.  520;  Hamilton  v, Cooper, 
W.  .542.  And  the  title  so  acquired  may  be  set 
up  by  a  plea  of  the  statute,  with  an  averment 
of  the  title  thus  vested ;  Hamilton  v.  Cooper, 
W.542. 

26.  Statute  of  limitations  of  Tennessee, 
The  statute  of  limitations  of  the  Slate  of 
Tennessee,  which  vests  an  absolute  title  to 
personalty  when  held  for  five  years,  applies 
only  to  adverse  possession,  and  not  to  the 
possession  of  a  bailee  recognizing  the  title  of 
his  bailor,  even  in  a  contest  between  the 
bailor  and  the  creditors  of  the  bailee ;  Mo^y 
v.  Williams,  5  H.  .520. 

27.  Statute  of  Alabama.  By  the  laws  of 
Alabama,  the  adverse  possession  of  a  slave 
for  six  years,  not  only  bars  the  remedy  for 
its  recovery,  but  vests  the  title  in  the  adverse 
possessor ;  nor  does  it  change  the  rule  in 
such  a  case,  that  the  plaintiff  or  claimant  is 
a  non-resident ;  Ftars  v.  Sykes,  6  (i.  633. 
And  a  title  so  acquired  by  a  b^ma  fide  pur- 
chaser, will  not  be  affected  by  the  fraud  of 
his  vendor  in  procuring  the  possession  origi- 
nally, and  in  suosequently  concealing  from 
the  true  owner,  ihe  place  where  the  properly 
is  situated  ;  Fears  v.  Sykes,  supra. 


YIII.    One    Tear  allowed  after  Arrest  of 
Judgment,  ttc^ 

28.  The  year  is  a  privilege  to  plaintif. 
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That  provision  of  the  statate  wbich  allows 
one  jear  and  tio  more,  in  which  a  plaintifif 
whose  judgment  has  been  reversed,  or  arrested 
after  verdict,  may  bring  a  new  action,  is  a 
privilege  granted  to  the  plaintifif,  and  does 
not  of  itself  operate  as  a  bar  to  a  new  action, 
when  it  has  expired.  It  was  intended  to  give 
to  the  plaintiff  whose  claim  was  barred  by 
the  general  statute,  one  year  in  which  to 
commence  a  new  suit  It  cannot  be  made 
the  subject  of  a  plea  of  the  statute,  but  is  a 
good  replication  where  the  plea  of  the  gen- 
eral statute  has  been  interposed ;  Latig  v. 
Fafhciee,  7  S.  &  M.  404. 

29.  Extent  of  the  exception :  Parties  must 
he  the  same.  A  similar  exception  in  the 
Kiiglish  statute  of  limitations,  bus  been  held 
to  embrace,  also,  cases  where  the  bar  of  the 
statute  attached  pending  the  suit,  and  the 
same  was  abated  by  the  oeath  of  the  plaintiff, 
or  the  marriage  of  a  femme  sole  pluintiff; 
and  in  these  cases,  a  year  was  allowed  the 
executor  and  the  married  woman,  to  institute 
a  new  suit.  But  if  this  exception  would  be 
allowed  in  this  State,  it  would  not  embrace 
a  case  where  a  bank  had  instituted  a  suit, 
and  had  then  assigned  the  claim,  and  pending 
the  suit  in  the  name  of  the  bank,  the  statute 
bar  had  become  complete,  and  the  suit  was 
then  abated  by  the  dissolution  of  the  bank 
on  quo  warranto  proceedings ;  in  such  case, 
the  assignee  would  not  be  allowed  a  year  in 
which  to  bring  a  new  action,  for  he  was  not 
a  party  to  the  old  suit,  and  is  not  the  repre- 
sentative of  the  dissolved  bank  ;  Ingraham 
V.  Regan,  I  0.  21,3.     See  post,  31. 

30.  Same.  The  exception  does  not  apply 
where  the  new  suit  is  brought  by  parties,  in 
substance  and  in  form  different  from  those  in 
the  first  action.  Hence,  where  the  first  suit 
was  in  the  name  of  A..  B.  &  0.,  as  partners, 
under  the  style  of  A..  B.  &  Co.,  and  the  last 
in  the  name  of  A.,  B.  &  (>.,  as  partners,  under 
the  same  style  of  A.,  B.  &  i^o.,  for  the  u.se  of 
C.  the  exception  does  not  apply  so  as  to 
save  the  bar ;  Ross  v.  Sims,  5  C.  359.    . 

31.  Tlie  exrepti'fm  is  stHcfly  construed. 
The  exception  will  be  construed  so  as  to 
embrace  no  case  not  plainly  embraced  in  it. 
Hence,  a  suit  brought  within  one  year  after 
the  abatement  of  a  former  suit  on  the  same 
cause  of  action,  by  the  death  of  the  defend- 
ant, is  nut  within  the  statute,  which  allows 
the  one  year  only,  where  there  has  been  an 
arrest  or  reversed  of  a  judgment  rendered  in 
favor  of  the  plaintiff;  Crane  v.  Ftencli,  9  G. 
503.     See  ante.  29. 

32.  Same  :  Applies  in  equity,  A  new  bill 
in  equity,  brougnt  within  one  year  after  the 
reversal  by  the  court  of  a  decree  rendered  in 
favor  of  complainant  in  the  Chancery  Court, 
is  within  the  exception;  and  it  makes  no 
difference  in  this  respect,  that  the  former  bill 
was  dismissed  by  the  High  Court,  because 
the  Chancery  Court  had  no  jurisdiction  to 
render  the  decree,  on  account  of  the  former 
bill  having  been  dismissed  for  want  of  prose- 
cution in  that  court,  and  illegally  reinstated ; 
Weathershy  v.  Weaiherahy,  2  G.  662. 


IZ.  The  Statute  applied  to  Mortgages  and 

Tenders'  Liens. 

1.  Where  the  Debt  is  Barred  bat  not  the 
Mortgage. 

33.  Mortgage  not  barred  because  the  debt 
is.  A  mortgage  is  a  separate  and  distinct 
security  from  the  note  secured  by  it ;  and  if 
the  note  be  barred  by  the  statute  of  limita- 
tions, it  does  not  follow  that  the  right  to  fore- 
close the  mortgage  is  also  barred.  'J'he  mort- 
gagee is  still  entitled  to  foreclosure,  unless  the 
remedv  on  the  mortgage  is  also  barred  ;  Miller 
V.  Hehn.  2  S  &  M.  687 ;  S.  P.,  Trotter  v.  Envin, 
5  C.  772 ;  Berry  v.  Bacon,  6  C.  318 ;  Nevitt 
V.  Bacon,  3  G.  212  ;  Wilkinson  v.  Flowers.  8 
G.  579.  And  the  presumption  of  payment 
arising  from  the  bar  of  the  statute,  will  not 
apply  as  against  a  bill  to  foreclose  a  mortgage, 
merely  on  the  ground  that  the  debt  secured 
by  the  mortgage  is  barred ;  Wilhinson  v. 
Flowers,  supra.  But  by  the  Act  of  1857, 
Rev.  (yode,  p.  399,  art.  4,  it  is  provided  that 
where  the  debt  is  barred,  the  mortgage  is 
barred;  and  if  the  mortgagee  obtain  posses- 
sion, the  bill  to  redeem  must  be  brought 
within  ten  years  from  that  date;  lb,,  p.  399, 
art.  3. 

34.  Vendor^ s  lien  lost  when  the  debt  is 
barred.  But  the  rule  is  different  in  case  of 
a  vendor's  lien,  for  that  is  but  a  secret  equity, 
incident  to  the  debt,  having  no  form  or  ex- 
istence separate  fn^m  the  debt;  and  hence, 
when  the  debt  is  barred,  the  lien  is  lost; 
Trotter  v.  Eiwin,  5  C.  772 ;  S.  P.,  Littlejohn 
V.  Gordon,  3  G.  23.").  And  in  this  case,  the 
right  of  the  vendor  to  subject  the  land  to  the 
payment  of  the  purchase  money,  was  said, 
arguendo,  to  be  barred  with  the  note,  where 
the  vendor  had  only  uiven  a  bond  to  convey 
title,  on  the  payment  of  the  purchase  money, 
and  no  distinction  was  taken  between  that  case 
and  the  one  where  a  deed  hud  been  made.  But 
the  court  did  not  decide  the  point,  holding  that 
the  note  itself  was  not  barred  on  account  of 
the  absence  of  the  defendant  from  the  State, 
and  on  that  ground  ordered  a  sale  of  the 
land  ;    Trotter  v.  Erwin,  5  C.  772. 

2.    The  Barring  of  a  Bill  to  foreoloie  a  Mortgage. 

35.  When  stattUe  commences  to  run.  The 
statute  of  limitations  commences  to  run 
against  a  bill  to  foreclose  a  mortgage  from  the 
time  the  condition  is  broken ;  McLean  v, 
Ragsdale  .2  G.  701 ;  S.  P.,  Ntviti  v.  Bacon, 
3  G.  212  ;    Wilkinson  v.  Flowers,  8  G.  .^79. 

36.  The  breaking  of  the  condition:  In- 
stances.  The  condition  of  a  mortgage  given 
to  indemnify  a  surety  against  loss  or  dannige 
arising  from  the  payment  of  the  debt,  is  not 
broken  until  actual  payment  by  the  surety, 
and  his  right  to  foreclose  does  not  accrue  un- 
til that  time  ;  McLean  v.  Ragsdale,  2  G.  710. 

37.  The  period  required  to  bar  a  bill  to 
foreclose,    'i  he  right  to  foreclose  a  mortgage 

on  land  (the  debt  being  barred),  is  barred  by 
the  lapse  of  that  period,  after  condition  broken 
which  is  prescribed  by  law  for  the  bringing^of 
an  action  of  ejectment,  and  where  the  property 
mortgaged  is  personal,  then  by  the  lapse  of 
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that  period  prescribed  by  law  for  the  hrinp- 
inp  of  an  actum  to  recover  it ;  Nevitt  v.  Bacon^ 
3  G.  212;   Wilkinson  v.  Flotvers,  8  G.  579. 

8.    The  Barring  of  a  Bill  to  Bedeem. 

38.  Commences  with  adverse  possession. 
The  statute  of  limitations  will  commence  run- 
ning against  the  right  of  the  mortgagor  to 
redeem  whenever,  the  mortgagee,  with  notice 
to  the  mortgagor,  asserts  absolute  title  in  him- 
self, to  the  mortgaged  property  in  his  posses- 
sion ;  Kohlheim  v.  Harriaon.  5  G.  457. 

39.  Adverse  possession  I  Instance,  If  the 
mortgagee,  in  possession  of  the  mortgaged 
property,  devise  the  same  as  his  estate,  it  is 
an  assertion  of  title  adverse  to  the  claim  of  the 
mortgagor  to  redeem  ;  and  in  the  absence  of 
all  showing  to  the  contrary,  the  probate  ol  the 
will  in  the  county  in  which  the  mortgagor  re- 
sides, is  notice  to  him  of  such  adverse  claim. 
And  the  statute  of  limitations  will  commence 
running  against  a  bill  to  redeem,  from  the 
probate  of  the  will ;  Ih. 

40.  When  adverse  possession  commences: 
Instance,  Where  by  the  terms  of  the  mort- 
gage, the  mortgagee  is  to  take  and  keep  pos- 
session of  the  mortgaged  property,  and  apply 
ti.e  rents  and  profits  to  the  payment  of  the 
mortgage  debt  until  it  is  fully  satisfied  from 
that  source,  his  possession  will  not  become 
adverse  so  as  to  put  in  operation  the  statute 
of  limitations  against  the  mortgagor,  until  the 
debt  is  fully  paid  by  the  rents  and  profits; 
Anding  v.  Davis,  9  G.  674. 

4.    Atiignment  of  Mortgage  Barred  by  Statute. 

40a.  Same :  The  assignee  of  a  mortgage 
barred  by  the  statute  of  limitations  at  the 
time  of  the  assignment,  if  he  afterwards  gets 
possession  of  the  land,  cannot  set  the  mort- 
gage up  to  defeat  an  action  of  ejectment 
bi  ought  by  a  person  who  was  in  .the  adverse 
possession  of  the  land  when  the  assignment 
was  made ;  Hanna  v.  Renfro,  3  G.  125. 

See  as  to  the  bar  of  the  lien  of  a  mortgage, 
post,  76. 

X.    The  Adyerse  Possession. 

See  Adversr  Possrssfon. 

406.  Possession  not  adverse  constitutes  no 
bar.  The  ground  upon  which  the  statute  of 
limitations  rests,  when  applied  to  an  action 
of  ejectment,  is,  thut  the  defendant  has  bad 
the  open  and  notorious  possession  of  the  land 
in  dispute,  for  the  period  limited  by  the  act. 
The  plaintiff's  right  of  action  acciues  when 
the  adverse  possession  begins,  and  not  before, 
and  the  law,  because  of  his  presumed  knowl- 
edge of  the  adverse  pospession.  and  his  acqui- 
escence therein,  bars  him  of  his  renied}  as 
well  as  of  his  right.  Hence,  it  is  not  shown 
by  a  declaration  in  ejectment,  which  merely 
states  that  the  plaintiff  has-been  out  of  pos- 
session for  the  term  limited  by  the  act,  that 
the  bar  has  attached,  it  not  appearing  when 
the  adverse  possession  commenced;  Tu^h-Ho- 
Yo-Tuihy  V.  Barr.  41  M.  52  (citing  Ellis  v. 
Murray^  6  0.  1^9 ;  Adams  v.  Gutce,  1  G.  397 ; 


Shearer  v.  Winston.  4  G.  149 ;  Tegarden  v. 
Carpenter,  7  G.  404;  Nixon  v.  Porter,  9  G. 
401  ) ;  S.  P..  Shirley  v.  Conway,  44  M.  434. 

41.  Adverse  possession  confers  title.  The 
3d  section  of  the  act  limiting  actions,  passed 
in  1844,  enacts  that  an  actual  adverse  posses- 
sion of  ten  years,  shall  **  vest  a  full  and  com- 
plete title  in  the  possessor,"  This  section  is 
not  intended  to  prescribe  any  bar  for  any 
remedy  for  the  recovery  of  land,  but  to  fix  a 
period  by  which  an  adverse  possession  for 
the  time  limited  shall  vest  a  title.  Upon  snch 
adverse  possession,  the  plaintiff  can  recover, 
without  showing  any  other  title ;  Ellis  v.  Mur- 
ray, 6  C.  129;  Shearer  v.  mnstt.n.  4  G.  149; 
Ford  V.  Wilson,  6  G.  490.  And  an  adverse 
possession  of  personalty,  for  the  time  limited 
for  its  recovery,  confers  title ;  Clark  v.  Slaugh- 
ter. 5  G.  6.5.  And  the  rule  is  the  same  in  Al- 
abama ;  Fears  v.  Sykes.  6  G.  633. 

42.  Bailee's  possession  not  adverse.  A  pa- 
rol gift  of  a  slave,  by  the  laws  of  North  Car- 
olina, is  void  as  a  gift,  and  is,  in  law,  only  a 
bailment,  and  the  statute  of  limitations  will 
not  commence  running  against  the  title  of  the 
donor,  until  the  donee  set  up  an  adverse  claim 
of  title.  A  sale  of  the  slave  by  the  donee,  is 
an  assertion  of  adverse  title,  both  as  to  the 
slave  sold  and  as  to  her  issue  born  subsequent 
to  the  gift,  and  the  statute  will  comnueuce 
running  from  that  time,  whether  the  donor 
knew  of  it  or  not ;  Hall  v.  Dickey.  3  G.  208 ; 
S.  P.,  Crump  V.  Mitchell,  5  G.  449. 

42a.  What  is  adverse  possession,  A  mere 
claim  of  title,  unaccompanied  by  possession, 
gives  no  right  of  action  to  the  party  against 
whom  it  is  asserted.  It  is  the  occupation, 
with  the  intent  to  claim  against  the  true 
o>«ner,  which  renders  the  entry  and  possession 
adverse,  and  puts  in  operation  the  statute  of 
limitations.  A  disseisin  and  adverse  holding 
is  an  actual,  visible  and  exclusive  appropria- 
tion of  land  commenced  and  continued  under 
a  claim  of  right,  either  under  an  openly  avowed 
claim,  or  constructive  claim,  arising  from  the 
circuipstance  of  the  appropriation  showing 
an  intent  to  hold  against  the  true  owner ;  Ma- 
gee  V.  Magee.  8  G.  138. 

43.  Presumption  as  to  possession:  Case 
in  judgment.  Where  thv^*  statute  is  relied  on 
to  defeat  the  right  of  the  true  owner,  every 
presumption  is  to  be  indulged  in  his  favtir, 
out  the  jury  are,  nevetheless,  entitled  to  in- 
dulge natural  presumptions  arising  from  the 
evidence  against  him.  Hence,  when  the  de- 
fendant's ancestor  had  h*3ld  the  laud  for 
twenty  five  years,  and  had  made  valuaMe  im- 

Erovements,  and  cultivated  the  soil,  aud  after 
is  death  his  heirs  had  held  poss.ssion  for 
seven  years  before  suit  was  brought,  it  was 
held  that  the  jury  were  justified,  in  the  ab- 
sence of  all  proof  that  tbe  plaintiff  had  as- 
serted titl«f  within  these  periods,  in  holding 
the  possession  adverse ;  76. 
See  Advrrsb  Possrssion,  6. 
4Ha.  Possession  under  parol  sale.  The 
open  and  notorious  and  exclusive  possession 
of  land  for  twenty-five  years,  commencing  un- 
der a  parol  agreement  of  sale,  and  a  payment 
of  the  purchase  money,  and  the  erection  of 
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permanent  and  valuable  improvements,  greatly 
exceeding  in  worth  the  value  of  the  unim- 
proved laud,  clearly  constitutes  an  adverse 
bolding,  and  vests  the  title  in  the  possessor; 
lb. 

43d.  Qiiestton  of  law  and  fact.  What  con- 
stitutes an  adverse  holding,  is  a  question  of 
law.  but  the  intent  of  the  possessor,  which 
1^  always  material,  is  a  question  for  the  jury ; 
lb. 

See  Advrrsr  Possession,  1.  2. 

4"e.  Presumption  arising  from  quantity  of 
land  occupied.  When  knowfedjre,  on  the  part 
of  the  owner,  of  the  adverse  holding  is  sought 
t^  be  established  by  the  presumption  arising 
from  the  nature  and  character  of  the  posses- 
sion, the  quantity  or  proportion  of  the  land 
actually  occupiea  becomes  material.  If  the 
whole  tract  is  occupied  by  a  party  asserting  an 
adverse  claim,  the  presumption  is  violent  that 
the  owner  has  knowledge  of  the  adverse 
character  of  the  claim,  but  when,  on  a  boun- 
dary line  between  the  owner  and  the  adverse 
claimant,  the  possession  of  the  latter  has 
been  but  of  a  small  quantity — a  narrow  strip 
alonjf  the  boundary  line,  which  may  as  well 
be  attributed  to  accident  and  mistake  as  to 
design — a  knowledge  on  the-  part  of  the 
owner  of  the  adverse  claim  will  not  be  pre- 
sumed ;  Alexander  v.  Polk^  10  G.  737. 

XI.  Trnsts,  as  affeoted  by  the  Statute. 

1.  Implied  Trusts  are  Barred,  except  in  Cases  ef 
Fraud. 
4.y.  The  staiute  runs  against  implied 
trusts.  The  statute  of  limitations  runs 
a^inst  trusts  raised  by  implication  of  law ; 
Murdoch  V.  Hughes,  7  S.  &  M.  219 ;  Liver- 
more  V.  Johnson,  6  C.  284 ;  Prexoett  v.  Buck- 
in  gham^  6  0.  92;  Edioards  v.  Ingraham.  2 
G.  272. 

44.  Same:  Instances.    A  widow,  in  1818. 
purchased  a  slave  iu  her  own  name    using 
money  belonging  to  her  children  in  payment 
of    the    slave.    She   married   again,   and   in 
ltf25  her  husband  gave  the  slave  to  the  chil- 
dren of  the  second  marriage ;  and  in  1H3H,  all 
the  fir.<«t  children  arrived  at  full  a^re,  »nd  in 
lb4l   filed  a  bill  to  recover  the  slave:  Held, 
they  were  barred  by  the  statute;   Murdoch 
T.  Hugfies,  7  S.  &  M.  219.     And  so  where  one 
received  notes  from  an  agent  in  payment  of 
the  ag'ent's  private  liability  to  him.  knowing 
that  the  agent  had  no  title  to  the  notes,  he  is 
a  trustee  for  the  owner  of  the  notes  and  liable 
to  him    for  the  proceeds ;  but  the  trust  is  im- 
plied and  not  airect,  and  therefore  liable  to 
the  bar  of  the  statute ;  Livfimwre  v.  Johnson^ 
5  C  284.     And  the  rule  is  the  same,  wtiere 
the  trust  was  implied  in  its  inception,  and  the 
trustee    afterwards  gave  a  written  acknowl- 
edg^nent  of    the   trust;    for   this    does   not 
change  the  trust  into  a  direct  and  technical 
trust ;   and  in  such  case,  the  possession  of  the 
trustee    will   still  continue  to  be  adverse  to 
the  cestui  que  trust;  Prewett  v.  Buching- 
Jiam^  6  C.  92. 

45      Effect  of  frauds  on  implied  trusts. 
But  in  cases  of  implied  trusts,  if  the  trustee 
3L 


be  guilty  of  fraud,  by  which  the  cedui  que 
trust  is  kept  in  ignorance  of  his  rights,  until 
the  period  prescribed  by  the  statute  for  assert- 
ing them  has  elapsed,  the  statute  will  not  com- 
mence to  run,  until  he  has  discovered  the  fraud 
and  his  rights,  or  until  he  has  had  opportu- 
nity to  do  80.  Thus,  where  C,  as  agent  for 
complainants,  sold  their  land  and  transferred 
their  notes  to  J.,  to  indemnify  the  latter  as 
his  surety,  he  having  notice  of  the  ownership 
if  the  notes ;  it  was  held  that  J.  thereby  be- 
came trustee  for  complainants;  and  that  as 
they  resided  in  a  distant  State,  and  had  no 
notice  of  the  fraud  committed  by  J.,  in  taking 
the  notes  with  full  notice  of  complainants' 
title,  nor  opportunity  to  discover  it,  the  stat- 
ute did  not  commence  to  run  against  their 
claim  on  J.  for  the  proceeds  collected  by  him, 
until  they  had  discovered  the  fraud ;  Liver- 
more  V.  Johnson,  5  C.  284. 

46.  Same.  And  in  such  a  ca?e  it  makes  no 
difference  that  the  fraud  was  not  directed 
against  the  complainants  individually  ;  for  if 
it  were  directed  against  the  agent's  creditors 
generally,  it  would  prevent  the  running  of 
the  statute  until  it  was  discovered ;  and  hence, 
if  it  appear  that  J.  had  no  notice  of  complain- 
antb'  rights  when  he  took  the  notes,  but  there 
being  a  large  surplus  after  indemnifying  J., 
which  he  was  to  hold  in  secret  trust  for  C, 
in  order  to  defeat  C.'s  creditors,  this  will  be  a 
fraud  which  will  prevent  the  running  of  the 
statute;  lb.    See  post,  49. 

47.  Plea  of  the  statute  in  such  a  case. 
Where  it  appears  from  the  bill  that  the  de- 
fendant has  been  guilty  of  a  concealed  fraud, 
which  was  not  discovered  until  within  six 
years  (the  period  of  limitation)  before  the 
briugingof  this  suit,  the  defendant's  plea  of 
the  statute  of  limitations  must  be  accompa- 
nied by  an  answer  specifically  denying  the 
fraud  charged,  or  it  must  be  averred  that  the 
discovery  of  the  fraud  was  made  more  than 
six  years  before  the  commencement  of  the 
suit;  lb. 

See  further  on  the  subject  of  fraud  stop- 
ping ihe  running  of  the  statute,  pos^.  sub- 
division Fraud,  1U3,  d  seq. 

2.  Ezpreis   and   Continuing  Trusts,   how 
affeoted  by  the  Statute. 

48.  Same.  The  statute  of  limitations  does 
not  generally  run  against  express  trusts  ;  but 
in  cases  of  that  sort  it  will  commence  to  run 
from  the  time  the  trustee  abandons  the  fiduci- 
ary relation  and  asserts  an  adversary  claim  ; 
Murdoch  v.  Hughes^  7  S.  &  M.  219.  Seeaw^e, 
40.41.42. 

49.  Same  :■  Instances.  In  cases  of  direct 
technical  trusts,  the  statute  of  limitation  will 
notrun  against  the  cestui  que  trust  in  favor  of 
the  trustee  ;  such  a  trust  exists  between  the 
administrator  and  the  distributees  of  an 
estate,  but  it  is  otherwise  us  between  the  dis- 
tributees  and  a  purchaser  of  personal  prop- 
erty from  the  administrator ;  Jordan  v.  Mo- 
Kenzie,  1  G.  32.  But  the  statute  will  run  in 
favor  of  an  executor  against  the  claim  of  a 
specific  legatee ;  and  if  fraudulent  conceal- 
ment be  relied  on  to  defeat  the  bar,  it  must  be 
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such  that  conld  not  have  been  diicovered  by 
ordinary  diligence.  If  the  record  of  the  court 
in  whicn  the  will  is  probated,  affords  the  neces- 
sary evidence  of  the  leizratee's  rights,  the  stat- 
ute will  ran,  notwithstanding  the  fraud; 
Young  V.  Cook,  1  G.  320.  It  will  not  run 
against  the  claim  of  a  distributee,  if  at  all, 
until  after  final  settlement ;  Roberts  v.  Rob- 
erts, 5  G.  322.  But  it  will  run  as  soon  as  that 
relation  is  dissolved ;  and  a  final  settlement 
of  the  estate  by  the  executor  is  a  dissolution 
of  the  trust  relation  ;  Young  v.  Cook,  supra. 
And  a  third  party  receiving  the  trust  funds 
from  the  trustee,  with  a  promise  to  account 
for  them,  is  not  entitled  to  the  benefit  of  the 
statute;  Gay  v.  Edwards,  1  G.  218.  See 
post,  fi6.  See  Executor  and  Administra- 
tor, 26ft. 

50.  Will  not  run  against  a  continuing 
trust :  Instance.  The  statute  will  not  run 
against  a  continuing  trust.  Stock  subscribed 
in  a  bank  and  unpnid  is  a  continuing  trust 
for  the  benefit  of  the  creditors  of  the  bank ; 
and  against  the  claim  of  a  judgment  creditor, 
with  return  ef  nulla  bona  on  his  execution 
against  the  bank,  who  seeks  to  subject  unpaid 
dtock  to  his  debt,  the  stockholder  cannot  in- 
terpose the  bar  of  the  statute,  at  least  as  long 
as  the  bank  keeps  up  its  organization  as  such ; 
Hayne  v.  Ballard.  1  C.  88. 

oUa.  Same :  An  instance,  P.  conveyed  land 
and  slaves  to  M.,  who  had  agreed  to  pay  cer- 
tain debts  for  P.,  with  the  understanding  that 
M.  was  to  hold  the  property  until  he  was  re- 
imburped  by  the  profits.  This  arrangement 
continued  for  seven  years,  when  an  account 
was  taken,  and  P.  was  indebted  to  M.  in  the 
sum  of  $8000.  By  agreement  of  all  parties. 
D.  then  took  possession,  as  agent  of  M.,  under 
the  same  trust,  and  D.  died,  and  the  trust  and 
possession  were  confi'rred  on  U. :  Held,  that 
all  thet*e  were  continuing  trusts,  and  the  stat- 
ute did  not  apply ;  Pinson  v.  McGehee,  44  M. 
229. 

51.  Same:  Another  instance.  The  trust 
created  by  the  purchase  at  execution  sale  of 
the  land  of  the  jutlgment  debtor,  under  an 
agreement  with  him  to  purchase  and  hold 
it  for  his  benefit,  is  a  continuing  trust,  and  not 
within  the  operation  of  the  statute,  until  the 
trust  is  ended  ;  Sog'jinH  v.  Heard.  2  G.  426. 

52.  Aqainst  trustee  in  favor  of  benffiriary. 
A  cestyz  que  trust,  entitled  under  the  deed  to 
possession  for  life,  does  not  hold  adversely  to 
the  trustee  during  the  life  estitte  ;  nor  do  those 
holding  nnder  the  cestui  que  trust,  though  they 
bold  wrongfully  and  in  violation  of  the  object 
of  the  trust ;  for  those  claiming  the  estate  of 
the  cestui  que  trust  cannot,  any  more  than  he, 
tet  up  an  adverse  possession  against  the  trus- 
tee during  the  life  of  the  cestui  que  trust. 
Hence,  the  statute  will  not  run  against  the 
claim  of  the  trustee  to  recover  from  the  alienee 
of  the  beneficiary ;  Butler  v.  Spann,  6  0.  234. 

8.    Cases  held  not  to   be  Truiti   within  the 
Statute. 

53.  Surety  receiving  deed  as  indemnity. 
"Where  a  surety,  upon  receiving  an  absolute 
dctd  to  land  lor  hi£>  iudemuityp  executes  an  ob- 


ligation to  convey  to  a  third  person,  when  re- 
quested after  he  shall  be  released,  there  is  no 
such  relation  of  trust  and  confidence  between 
him  and  the  obligee  as  will  prevent  the  run- 
ning of  the  statute  in  his  favor  against  a  bill  to 
compel  a  specific  performance ;  but  the  stat- 
ute would  not  probably  commence  running 
until  there  had  been  a  request  and  refusal  to 
convey.  If,  however,  the  suretv  acquire  an 
outstanding  title  apparently  good,  the  statute 
would  commence,  at  all  events,  to  run  from 
that  date ;  MitcMl  v.  Woodson,  8  G.  561. 
See  post,  190. 

54.  Attorney  collecting  money.  The  stat- 
ute of  limitations  will  run  in  favor  of  an 
attorney  against  the  claim  of  his  client  for 
money  collected  by  him,  notwithstanding  the 
failure  of  the  attorn«»y  to  notify  Lim  of  the 
collection ;  CooA;  v.  Rives,  13  S.  &  M.  328. 

55.  Sheriff  receiving  voluntary  payment. 
The  statute  will  run  in  favor  of  sheriff*  re- 
ceiving payment  of  money  from  the  defendant 
in  execntion,  after  the  return  day;  and  if  the 
plaintiff*  ratify  the  payment,  he  succeeds  only 
to  the  rights  of  the  defendant,  and  the  statute 
will  run  against  his  claim  for  the  money; 
Edwards  v.  Jngraham,  2  G.  272. 

56.  Adverse  possession  of  executor.  One  of 
two  executors  claimed  properly  as  his  own, 
and  his  co-executor  filed  his  petition  in  the 
Probate  (Jourt  to  compel  the  first  to  inven- 
tory the  property  as  a  part  of  the  estate,  and 
the  court  decided  in  mvor  of  the  claimant: 
Held,  that  the  possession  of  the  property, 
after  the  decision,  by  the  claimant  executor, 
was  adverse,  and  the  statute  commenced  to 
run  from  that  time ;  KUcrease  v.  Shelby,  1  C. 
161. 

Xn.  Effect  of  Bar  to  Trustee  on  oestui  que 
Trust. 

67.  Bar  of  trustee  no  bar  to  infant  hene/i' 
ciarie.'i.  The  exception  in  favor  of  infants 
and  femmes  covert  in  the  statute  of  limita- 
tions, applies  to  all  their  rights,  legal  as  well 
as  equitable ;  and  hence,  the  fact  tb&t  th*  ir 
trustee  holding  the  legal  title  is  barred,  does 
not  bar  the  right  of  infant  cestui  que  trust. 
This  principle  was  applied  in  this  case, 
where  the  trust  estate  was  personal  property ; 
Bacon  v.  Gray,  1  C.  140;  S.  P.,  F^am  v. 
Shirley,  2  G.  301.  And  this  principle  is  ap- 
plicable as  well  to  actions  at  law,  as  suits  in 
equity,  and  to  suits  for  the  recovery  of  a 
mere  money  demand,  as  well  as  for  the  recov- 
ery of  specific  property ;  Pearson  v.  McMH- 
/rm.  8G.  588.    Seepo<122. 

58.  Same :  Instances.  If  a  note  be  given 
to  "A.  as  guardian  of  B.,  the  statute  will  not 
bar  B.*8  right  to  collect,  until  the  ex ni ration 
of  pix  years  after  B.'s  arrival  at  majority;" 
Adnms  v.  Torrey,  4  C.  499.  And  so  the 
statute  wi;l  not  commence  running  ug«t.ubiaa 
official  bond,  payable  to  a  trustee  for  the 
benefit  of  another,  as  a  guardian's  or  execu- 
tor's bond,  whilst  the  cestui  que  tru^  is  under 
a  disability  to  sue ;  Pearson  v.  McMi  Ian,  8 
G.  ;ibb.    Aud  the  principle  is  also  applicable, 
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where  an  administrator  fails  to  sue  for  the 
recovery  of  property,  which  has  been  mort- 
gaged by  the  intestate,  and  where  the  right  to 
recover  it  from  the  mortgagee  accrued,  after 
the  death  of  the  mortgagor;  Anding  v. 
Davis,  9  G.  574. 

69.  Administrator's  removal  of  property. 
If  an  administrator  wrongfully  remove  per- 
sonal property  of  his  intestate  to  another 
jnrisdiction.  he  has  no  rights  as  administrator 
over  it;  there,  he  is  a  mere  trustee  for  the 
heirs;  and  if  in  that  jnrisdiction,  another 
wrongfully  acqnire  possession  of  the  prop- 
erty, the  statute  of  limitations  will  not  run  in 
favor  of  such  possessor,  against  the  rights  of 
the  infant  distributees;  hut  the  statute  will 
be  applied  precisely  as  if  there  never  had 
been  an  administrator ;  Kilpatrick  v.  Bush^ 
1  C.  199. 

XIII.   Limitatioiis  in  Specifio  Oases. 

1.  Aooonnts. 

8eepo«<,  175. 

60.  Thysicians*  accounts.  Under  the  Act 
of  1822  (tl.  &  H.  p.  668 J,  an  action  on  an 
open  account  for  services  rendered  by  a  physi- 
cian was  not  barred  in  three  years ;  HcaLip  v. 
LeggeU,  6  S.  &  M.  326. 

61.  Open  accounts  generally.  The  period 
in  which  actions  to  recover  upon  open  ac- 
counts, under  the  statutes  of  this  State,  as 
they  existed  prior  to  1844,  was  three  years. 
The  "actions  of  account  and  upon  the  case" 
referred  to  in  the  4th  section  of  the  Act  of 
1822,  relate  exclusively  to  actions  of  that 
character,  and  not  to  actions  in  assumpsit, 
npon  open  accounts ;  Philips  v.  Cage,  12  S. 

The  statute  commences  to  run  against  the 
Tarious  items,  in  an  open  account,  from  the 
time  each  becomes  due ;  Efflnger  v.  Hender- 
sonj  4  G.  449.  An  accouut  kept  by  a  physi- 
cian for  medical  services,  is  barred  at  the  end  of 
three  years  from  the  time  it  is  due,  and  the  pre- 
sumption will  be  that  the  items  are  due  at  their 
date;  but  evidence  may  be  introduced  of  a 
local  custom,  that  they  are  not  due  till  the 
end  of  the  year ;  Hunter  v.  Wilkinson,  44  M. 
721. 

And  where  the  only  evidence  that  a  partial 
payment  has  been  made,  is  a  statement  in  the 
account  made  up  by  the  creditor,  showing  its 
reception  and  appropriation  by  him  to  an 
item  in  the  accouut  barred  by  the  statute  of 
limitations,  the  debtor  will  not  be  entitled  to 
reject  the  item  thus  barred,  and  have  the 
payment  appropriated  to  the  balance  of  the 
account,  if  the  item  barred  by  the  statute 
be  rejected,  so  must  the  credit;  Crisler  v. 
McCoy,  4  G.  445. 

62.  Accounts  between  merchant  and  mer- 
chant. The  4tb  section  of  the  act  of  limita- 
tions of  1822,  exempted  from  its  operation 
"  sQch  actions  as  concern  the  trade  of  mer- 
chandise, between  merchant  and  merchant." 
1  his  exception  applies  only  where  there  are 
mutual  dealings  and  credits,  between  mer- 
chant and  merchant,  and  not  to  a  single  sale, 
howerer  large,  of  merchandise,  by  one  mer- 


chant to  another.  Nor  does  it  apply  to  an 
account  stated  between  merchant  and  mer* 
chant ;  Davis  v.  Tieman,  2  H.  786. 

It  does  not  apply  to  an  account  for  work 
and  labor  done  by  one  merchant  for  another  ; 
Slocumb  v.  Holmesy  I  H.  139. 

To  bring  an  account  within  the  exception 
the  parties  must  both  be  merchants  when  the 
debt  was  created — the  account  must  relate  to 
articles  of  merchandise — be  unsettled,  cur- 
rent and  mutual,  arising  from  a  mutual  and 
alternate  course  of  dealings,  consisting  of 
debts  and  credits.  If  the  acconnt  be  stated, 
the  exception  does  not  apply ;  nor  will  a  single 
new  item  added  to  an  account  stated,  of  long 
standing,  bring  it  within  the  rule  that  the  bal- 
ance of  an  acconnt  stated,  carried  to  a  new 
account,  will  make  it  an  item  merely  in  an 
account  current ;  Fox  v.  Fiak,  6  H.  328. 

2.   Amendment  of  Judgments. 

63.  No  limitation  on.  There  is  no  limita- 
tion prescribed  by  the  statute  to  the  proceed 
ings  allowed  for  the  correction  of  mistakes  in 
the  entry  of  judgments,  where  the  error  and 
mistake  appear  of  record ;  Graves  v.  Fidton, 
7  H.  592. 

8.  CoTenanti. 

64.  Not  embraced  in  the  Act  of  1844.  An 
action  of  covenant  for  a  breach  of  a  general 
warranty  of  title,  contained  in  a  deed,  is  not 
embraced  in  the  act  of  limitations  of  1844. 
The  7th  section  of  the  act,  which  prescribes 
periods  of  limitations  for  **  actions  of  cove- 
nants tor  rent  or  arrearages  of  rent,  founded 
upon  any  lease  under  seal,  actions  of  debt 
upon  any  single  or  penal  bill  for  the  payment 
of  money,  or  any  other  thing,  or  upon  any 
condition  for  the  payment  of  money  or  any 
other  thing,  or  upon  any  award  for  the  pay- 
ment of  money  or  any  other  thing,"  does  not 
include  actions  on  a  covenant  of  warranty, 
within  its  terms,  and  the  courts  will  not  ex- 
tend the  statute  to  cases  clearly  not  within 
the  enumerated  classes;  Burrusv.  Wilkinson, 
2  G.  537. 

4.  ^eotment. 

66.  As  to  the  adverse  possession  necessary ^ 
see  ante  40. 

65a.  As  to  possession  conferring  title,  see 
ante.  41. 

66.  Time  prescribed  for  ejectment.  Thirty- 
two  years*  adverse  possession,  under  the  limi- 
tation laws  of  this  State,  as  they  existed  in 
1844,  was  sufficient  to  bar  any  action  for  the 
recovery  of  land,  unless  plaintiff  showed  he 
was  nnd.T  some  of  the  disabilities  mentioned 
in  the  statute;  Montgomery  v.  Ives,  13  S.  & 
M.  161. 

By  the  Act  of  1854  (Session  Laws,  ch.  39, 
J  3),  the  period  for  bringing  ejectment,  pre- 
scribed by  the  Act  of  1844,  was  extended 
from  seven  to  ten  years ;  Harper  v.  Tapley, 
6  G.  506.  ^        ^  y  ^  y^ 

Under  the  pleading  Act  of  1850,  the  statute 
of  limitations  might  be  specially  pleaded  to 
an  action  of  ejectment ;  Tegardtn  v.  Carpen- 
ter, 7  G.  404.    But  under  the  Act  of  lb57, 
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all  special  pleas  in  ejectment  are  nullities ; 
Hutton  V.  Thornton,  44  M.  166. 

As  to  effect  of  a  part  of  the  plaintiffs  in 
ejectment  being  under  a  disability,  see  post, 
131. 

See  DowBR,  15. 

5.  Exeontiont. 

67.  Issuance  of  execution  in  seven  years : 
Void  and  voidable.  By  the  Act  of  i844.  no 
execution  can  be  issued  after  the  expiration 
of  seven  years  from  the  date  of  the  last  pre- 
ceding execution.  But  a  void  execution  will 
not  be  counted  to  save  the  bar ;  nor  will  an 
execution,  issued  and  delivered  to  the  sheriff, 
with  instructions  to  return  it  immediately, 
if  issued  solely  with  the  view  of  saving 
the  bar,  and  with  no  intent  that  it  should 
be  levied,  have  that  effect  Hence,  where 
an  execution  was  issued  by  the  plaintiff, 
who  was  the  deputy  circuit  clerk,  and 
delivered  to  the  sheriff,  with  the  return 
written  out,  for  the  signature  of  the  sheriff, 
"received  too  late  to  execute,"  and  upon  the 
sheriff  signing  the  return,  immediately  carried 
back  to  the  clerk's  oflBcc;  it  wa-*  held  that  it 
had  no  effect  to  save  the  bar;  Harris  v.  West, 
3  C.  156.  But  the  issuance  of  an  execution, 
in  good  faith,  which  is  merely  irregular  and 
voidable,  and  for  that  reason  has  been  auashed. 
will  have  the  same  effect  to  save  the  bar  as  a 
regular  and  valid  execution ;  Nye  v.  Cleve- 
land, 2  G.  440. 

68.  Executi(  ns  from  Probate  Court.  The 
above  statute  applies  to  executions  from  the 
I'robate  Court,  on  a  decree  in  favor  of  a  dis- 
tributee against  an  administrator,  on  final 
settlement;  Dilworth  v.  Carter,  3  (J.  206. 
See  post,  745. 

69.  Statute  has  no  retrospective  operation. 
The  statute  of  1844,  prescribing  seven  years 
after  the  last  execution  as  the  period  for  the 
issuance  of  a  new  one,  does  not  apply  so  as 
to  commence  to  run  from  the  date  of  an  exe- 
cution issued  before  its  passage.  In  such  a 
c.ise  the  statute  would  commence  to  run  from 
the  date  of  the  act;  Brown  v.  Wilcox,  14  S. 
&,  M.  127.  See  ante.  8.  See  also  as  to  effect 
of  this  statute  on  the  revivor  of  judgments. 
post  75. 

6.  Foreign  Judgmenti. 

70.  Act  of  1844 :  Judgments  rendered  before 
its  pa.fsage.  Under  the  fourteenth  section  of 
the  Limitation  Act  of  1844  (H.  0.832), 
actitins  on  all  judgments  rendered  in  another 
Slate  prior  to  its  passage,  were  barred  at  the 
expiratioi»  of  two  years  from  the  date  of  the 
act ;  McClintock  v.  Rogers,  1 2  S.  &  M.702.  And 
this  is  so  though  the  defendant  was  never  a 
resident  of  the  State ;  Maitland  v.  Keith.  1 
6.  499.  Yet  if  the  defendant  die,  the  nine 
months  aftei'  his  appointment,  in  which  an 
administrator  cannot  be  sued  is  to  be  ex- 
cepted out  of  this  statute,  as  in  other  cases ; 
Barrivger  v.  Boyd,  5  U.  473. 

7 1 .  Act  of  1846 :  Limitation  on  foreign 
judgments,  where  defendant  was  a  citizen  of 
the  State.  In  the  Act  of  1846,  amendatory  of 
the  limitation  act  of   1844,  it  is   provided, 


**  that  no  record  of  any  judgment  recovered 
in  any  court  of  record,  without  the  limits  of 
the  State,  against  any  person  who  was.  at  the 
commencement  of  the  suit  in  which  the 
judgment  was  rendered,  a  citizen  of  this 
State,  shall  be  received  in  evidence  iu  any 
court  in  this  State,  as  evidence  to  charge 
such  citizen  with  liability,  after  the  expiration 
of  three  years  from  the  date  of  such  jndg- 
ment."  An  action  was  brought  on  such  a 
judgment  within  three  years  from  its  date, 
but  so  late  that  the  issue  or  trial  term  of  the 
suit  would  not  happen  until  after  the  expira- 
tion of  the  three  years,  and  the  defendant 
relied  on  the  statute :  Held,  that  the  provision 
was  a  statute  of  limitations,  and  applied  to 
the  commencement  of  the  suit,  and  was  no 
bar  to  this  action ;  Moore  v.  Lobbin.  4  (J. 
304.  This  statute  does  not  apply  to  jud?- 
ments  rendered  before  its  passage ;  Boyd  v. 
Barringer,  1  C.  269;  Garrett  v.  Beaumont, 
2  ib.  377.  Whether  if  three  years  elapsed 
after  the  date  of  the  act.  such  a  judgment 
would  then  be  barred;  Quaere?  GarreU  v. 
Beaumont,  supra.  See  post,  170,  for  plea 
setting  up  this  statute. 

72.  Other  foreign  judgments.  Generally, 
seven  years  from  the  date  of  a  foreign  judg- 
ment is  the  time  limited  by  the  Act  of  1846. 
in  which  suit  may  be  instituted  on  it  in  this 
State;  and  the  limitation  commences  from 
the  date  of  the  judgment,  and  not  from  the 
lime  the  defendant  came  within  the  jurisdic- 
tion of  the  State  (citinsr  Maitland  v.  Keith, 
ante,  70) ;   Clements  v.  Brown,  2  G.  93. 

7.    Judgments   and   their  Liens,  and  Beriyor 
of  them. 

73.  Adion  against  an  administrator  for 
not  paying  judgment.  An  action  of  debt 
agaiui^t  an  administrator  and  his  sureties  on 
his  bond  for  not  paying  a  judgment  rendered 
against  him,  is  founded  on  the  judgment, 
and  is  not  embraced  in  the  fourth  neciion  of 
the  Act  of  Limitations  of  1844,  which  limits 
actions  of  debt  '•  founded  on  any  contract 
not  under  seal "  to  three  years,  but  comes 
within  the  eighth  section,  whinh  prohibits  the 
bringing  of  actions  on  judgments,  after  seven 
Tears  from  the  date  of  their  rendition;  Z/ecv. 
Gardiner,  4  C.  521. 

74.  Statute  doen  not  apply  to  judgments  of 
Board  if  Police.  The  statute  of  limitations, 
in  prescribing  a  period  beyond  which  judjr- 
ments  shall  not  be  revived  by  scire  facias, 
nor  execution  be  issued  thereon,  furnishes 
no  bar  to  the  enforcement  of  judgments  which 
cannot  be  revived  by  sri  fa.,  nor  enforced  by 
execution.  Hence,  it  does  not  bar  the  remedy 
by  mandamus  to  enforce  the  collection  of 
a  warrant  issued  on  the  county  treasurer,  in 
pursuanceof  an  orderof  the  Board  of  Police; 
Carroll  v.  Board  of  Police  of  Tishamingo 
Co.,  6  C.  38. 

74a.  As  to  ex  {trot  ion  of  judgment  liens, 
under  thirteenth  section  of  Act  of  1844,  see 
Judgment,  88,  89. 

746.  Revivor  of  judgments :  Statute  applies 
to  probate  and  chancery  courts.  The  statute 
of  limitations  of  1844,   which  declares  that 
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**jndgmeDt8  in  any  court  of  record  in  this 
State  shall  not  be  revived  by  set.  fa,,  nor 
shall  any  action  of  dobt  be  instituted  thereon 
after  seven  years  next  after  the  date  thereof," 
applies  to  jad^ments  and  decrees  in  the  Pro- 
bate Conrt;  Bt/rd  v.  Bi/rd,  6  C.  144.  And 
the  statute  of  1824  was  held  to  apply  to  de- 
crees in  chancery;  McCoy  v.  Nichols,  4  FT. 
31.  And  in  this  last  case,  it  was  held  that 
after  a  judgment  against  an  administrator 
was  barred,  a  court  of  chancery  would  not  per- 
mit the  administrator  to  take  any  step  in  re- 
lation to  it,  which  would  prejudice  the  heir 
or  those  holding  under  him  ;  S«e  ante,  68. 

7.0.  Revivor  barred,  though  executions  have 
regularly  issued.  The  right  to  issue  a  scire 
facias,  to  revive  a  judgment  against  the  ad- 
ministrator, or  heirs  of  the  debtor,  is  barred 
afler  the  lapse  of  seven  years  from  the  date 
of  its  rendition,  even  where  executions  have 
been  regularly  sued  out  within  seven  years 
prior  to  the  issuance  of  the  scire  facias; 
Vick  V.  Chewnings'  Heirs.  2  G.  201.  Nor 
can  a  bill  in  equity  be  maintained  in  such  a 
case,  to  subject  property,  fraudulently  as- 
signed by  the  debtor,  to  the  payment  of  the 
judgment,  which  being  barred  at  law,  cannot 
be  collaterally  enforced  in  equity  (citing 
Vick  V.  Cheiiming's  Heirs,  supra) ;  Fox  v. 
Wallace,  2  G.  660.    See  ante,  67,  69. 

8.  Mortgage!. 

76.  Lien  of  mortgages.  There  is  no  law  in 
this  State  (in  1850)  which  prescribes  the 
duration  of  the  lien  of  a  mortgage;  and  it 
seems  tbe  lien  will  continue  as  long,  at  least, 
as  the  mortgasre  continues  valid  and  binding; 
Morse  v.  Clayton.  13  S.  *  M.  373.  The  rule 
seems  to  be  the  same,  under  the  Act  of  1857, 
Rev.  Code,  p  399. 

77.  On  the  bar  of  mortgages  generally,  see 
ante,  33  to  39. 

9.  Bight  to  Bepnroliase. 

78.  When  barred.  The  right  to  repurchase, 
under  a  conditional  sale,  in  a  case  where  no 
time  for  its  exercise  is  specified  in  the  agree- 
ment, will  be  extinguished  by  the  lapse  of  the 
period  prescribed  by  the  statute  of  limita- 
tions, for  the  institution  of  a  suit  for  the  re- 
covery of  the  property,  if  it  were  held  ad- 
versely ;  Magee  v.  Catching,  4  C.  672. 

10.  Soliool  Fundi. 

79.  Statute  runs  against.  The  statute  of 
limitations  runs  against  a  note  given  for  the 
loan  of  the  common  school  fund ;  Money  v. 
Miiler,  13  S.  &  M.  531. 

11.  Sinking  Fund. 

80.  Does  not  run  against.  The  sinking  fund 
is  the  property  of  the  State,  and  an  action  for 
its  recovery,  though  in  the  name  of  the  com- 
missioner, is  not  barred  by  the  statute  of 
limitations;  Hill  v.  Josselyn,  13  S.  &  M.  597. 
See  ante,  22  to  24. 

ta.  Slander  and  Libel. 

81.  Same.  The  sixth  section  of  the  Act  of 
1624,  which  provides  that  every  action  on  the 


case  for  words,  shall  be  commenced  and  sued 
within  one  year  after  the  words  spoken.  &c., 
applies  to  words  written  as  well  as  words 
spoken  ;  Menter  v.  Stewart,  2  H.  698. 

18.  Trial  of  the  Bight  of  Property  under  the 
Btotute. 

82.  Statute  same  as  in  detinue.  The  stat- 
ute of  limitations,  which  would  bar  an  action 
of  detinue,  will  also  bar  a  recovery  by  a 
plaintiff,  in  a  proceeding  for  the  trial  of  the 
right  of  property  levied  on  under  execution, 
in  all  cases  where  the  claimant's  title,  or  the 
title  of  him  under  whom  he  claims,  com- 
menced before  the  lien  of  the  judgment,  and 
also  where  the  lien  has  expired  ;  Claughton 
V.  Black,  2  C.  185. 

14.  Trover. 

83.  Commences  to  run  from  conversion. 
The  statute  commences  to  run  against  an 
action  of  trover  from  the  time  of  the  conver- 
sion, whether  plaintiff  knew  of  the  conversion 
or  not,  if  no  fraud  was  used  to  conceal  it ; 
and  hence,  where  the  conversion  arises  from 
buying  from  a  person  rightfully  in  possession, 
but  with  no  authority  to  sell,  tne  statute 
commences  to  run  from  the  date  of  the  sale; 
Johnson  v.  White,  13  S.  &  M.  584. 

15.  Writ  of  Error. 

84.  77ie  writ  must  issue  within  three  years. 
The  statute  declares  that  no  writ  of  error 
shall  issue  unless  within  three  years  from  the 
rendition  of  the  judgment  or  decree  sought 
•*  to  be  reversed  :**  Htld,  that  the  writ  cannot 
issue  after  that  time,  though  the  plaintiff  in 
error  filed  his  petition  for  the  writ  in  time, 
and  it  was  the  negligence  of  the  clerk  that  it 
was  not  issued  till  loo  late ;  Butler  v.  Craig, 
5  C.  628. 

See  Writ  of  Error,  37. 

16.  Writ  of  Bight. 

85.  Plea  of  statute  to,  under  Act  of  1850. 
Under  the  Pleading  Act  of  1850,  which  re- 
quired the  defendant  to  state  specially  in  his 
answer  every  defence  he  relied  on,  it  is  un- 
necessary to  plead  the  statute  of  limitations 
to  an  action  in  the  nature  of  a  writ  of  right ; 
for  in  that  action  it  i*»  necessary  to  aver  in 
the  declaration,  seisin  within  the  time  pre- 
scribed by  the  statute,  and  a  denial  of  the 
averment  in  the  answer,  sufficiently  puts  it  in 
issue ;  Ellis  v.  Murray.  6  C.  129. 

86.  C(>nstructfon  of  statute  as  to  limiting 
writ  of  right.  Though  it  is  generally  true, 
that  a  statute  which  treats  of  persons  or 
things  of  an  inferior  degree,  cannot  by  any 
general  words  be  extended  to  those  of  a 
superior  degree ;  yet  where  all  those  of  the 
inferior  degree  are  enumerated,  by  the  ex- 
press words  used,  the  addition  of  general 
words  must  be  held  to  include  those  of  a 
superior  degree,  or  else  they  would  be  mean- 
ingless and  nugatory.  Hence,  the  first  sec- 
tion of  the  Act  of  Limitations  of  1844,  (H. 
C.  829).  which  prescribes  a  limitation  of  seven 
years  to  every  possessory,  ancestral,  mixed. 
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or  other  action,  for  land.  Ac,  must  by  the 
ireDeral  words  "  or  other  action,"  iaclude  real 
actions,  which  are  of  a  superior  degree, 
since  the  express  words  nsed  include  all  those 
of  the  inferior  degree  ;  lb. 
See  Statutes,  31,  et  seq, 

XIT.  The  Statutes    as  applied   to  Actions 

affecting  Decedent's  Estate. 

See  ExRcuTOR  and  Administratob,  177» 
to  183,  271  to  275. 

1.  Presentation  of  Claims  to  the  Exeentor. 

87.  Nature  of  the  statufe  limiting  a  time 
for  presentation.  Whether  the  statute  limit- 
ing the  time  in  which  claims  shall  be  pro- 
Sfnted  against  the  estates  of  decedents, 
and  declaring  that  on  failure  to  present 
a  claim  it  shall  be  barred,  "and  the  estate 
discharged  therefrom,"  is  anything  more  than 
a  statute  of  limitations ;  Qucere^  Johnson 
V.  Planters'  Bk.  4  S.  &  M.  165.  In  Mitlvrw. 
Jefferson  College,  5  S.  &  M.  631,  the  court  in 
reierence  to  this  statute  say,  **  that  it  is  diffi- 
cult to  draw  a  distinction  between  this  stat- 
ute and  the  general  statute  of  limitations,  as 
the  same  result  is  brought  about  by  both. 
In  the  one  instance  (the  latter)  the  right  is 
destroyed  as  a  consequence,  and  in  the  other 
directly  by  the  language  used." 

6H.  When  this  statiUe  begins  to  run.  This 
special  statute  of  limitations  does  not  begin 
to  run  until  the  expiration  of  the  period  re- 
quired for  the  publication  of  the  notice  to 
creditors  ;  Henderson  v.  Jlsley,  11  8.  &  M.  9. 

89.  How  the  publication  is  to  be  made.  But 
no  bar  arising  from  non-presentation  within 
the  time  limited  by  the  statute,  will  attach, 
unless  the  publication  of  notice  to  present 
was  made  in  accordance  with  the  statute.  If 
the  publication  be  not  commenced  in  two 
nionihs  after  the  appointment  of  the  adminis- 
trator, or  the  qualiticaticm  of  the  executor ; 
Branch  Bank  of  Alabama  v.  Windham,  2 
G.  17 ;  Pearl  v.  (7on/cy,  7S.  &  M.  356;  Dou;- 
vtll  V.   Webber,  2  id.  452. 

90.  What  is  a  good  presentation.  .  As  to 
this,  see  Kxecutor  and  Administrator,  sub- 
divison,  Presentation  of  Claims,  276,  et  seq. 

2.  Suits  mast  be  brought  against  Administrator 
in  four  year*  after  his  Appointment. 

91.  Statute  is  prospective.  The  12th  section 
of  the  Act  of  Limitations  of  1844,  which 
provides  that  no  action  or  suit  at  law  or  in 
equity,  shall  be  brought  against  any  executor 
or  administrator  after  the  expiration  of  four 
years  from  the  date  of  his  appointment  or 
qualification,  is  prospective,  and  applies  only 
to  administrators  and  executors  who  were 
appointed  or  qualified  aftpr  the  passage  of  the 
act ;  West  Feliciana  R.  R.  Co.  v.  StockeU,  13 
8.  &  M.  395. 

92.  The  exception  of  nine  months  added  to 
the  four  years.  But  the  statute  does  not  com- 
mence to  run  from  the  date  of  the  appoint- 
men  or  qualification,  but  only  from  the  ex- 
piration of  the  nine  months  thereafter,  in 
which  administrators  and  executors  are  pro- 


hibited from  being  sued.  To  constitute  the 
bar,  therel'ore,  four  years  and  nine  months 
from  the  date  of  appointment  or  qualificatioo, 
must  elapse ;  West  Feliciana  R.  R.  Co.  v. 
Stockett,  13  S.  &  M.  395 ;  Wilkinson  v  Moore, 
5  C.  365 ;  Jennings  v.  Love.  2  (\  249. 

93.  It  does  not  apply  to  sci.fa.  against  the 
heir.  This  section  (12)  does  not  apply  to  a 
sci.  fa.  to  revive  a  judgment  against  the  heir, 
when  no  administration  has  ever  been  gran- 
ted ;  Ferguson  v.  Crowson,  3  C.  430, 

94  Jt  refers  to  causes  of  action  agaiwA 
d^-cedent  alone.  The  i2th  section  of  the  Act 
of  1844,  is  in  the  following  words :  "  No 
action  or  suit  at  law  or  equity  shall  be  brought 
against  any  executor,  administrator,  or  other 
person  having  the  charge  or  management  of 
the  estate  of  a  decedent,  upon  any  judgment 
or  other  cause  of  action  against  the  decedent ; 
nor  shall  any  sci.  fa.  issue  against  any  ex'-cu- 
tor,  Sfc.  to  revive  any  judgment,  or  of  her 
cause  of  action,  after  the  eocpirution  of  four 
yiujrsfrom  the  quaiificcUion  of  such  execu- 
tor, Sfc,  and  all  such  judgements  or  causes  of 
action,  after  the  expiration  of  four  years  as 
aforesaid,  upon  which  no  proceeding  shall 
have  been  had,  shall  be  deemed  to  be  paid 
and  discharged."  The  first  clause  of  the 
statute,  expressly  names  ludgments,  Ac, 
against  the  decedent,  and  the  second  clause 
in  italics,  though  not  so  expressly  stating, 
means  all  judgments  and  causes  of  action 
against  the  decedent  And  hence,  neither 
clause  refers  to  the  revivor  of  judcrmeots 
which  were  rendered  against  the  executor  or 
administrator,  and  as  to  such  judgments  the 
four  years  limitation  of  this  section  does  nut 
apply.  And  the  same  construction  is  proper 
upon  a  similar  provision  in  the  Act  of  1822; 
Bingaman  v.  Robertson,  f>  0. 501;  S.  F.,  French 
V.  Davis.  9  G.  48.  Art.  11.  p.  408,  of  the 
Rev.  Code  of  1857,  is  substantially  the  same 
as  to  the  points  ruled  in  this  section,  and  iu 
92.  93,  ante. 

95.  iSame  :  Another  illustration.  Nor  does 
this  section  appljr  where  the  last  endorser 
being  sued,  and  a  ludgment  recovered  against 
him  after  the  death  of  the  first  endorser,  and 
the  last  endorser  having  paid  this  judgment 
(after  the  death  of  the  first),  sues  the  admin- 
istrator of  the  first  endorser.  The  deoiand, 
in  such  a  case,  of  the  last  endorser  against 
the  first,  arises  upon  the  payment  of  the  judg- 
ment, and  that  taking  place  after  the  first  en- 
dorser's death,  it  cannot  be  said  that  the 
demand  is  a  **  judgment  or  cause  of  actioo** 
against  the  decedent,  on  which,  by  the  statute, 
suit  could  not  be  brought  after  four  years 
from  the  appointment  of  the  admiuistrator  ; 
Pope  V.  Bowman.  5  C.  1 94. 

96.  New  promise  to  save  (his  bar.  If  an 
executor  having  power  by  the  will  to  do  so, 
make  an  acknowledgment  of  a  debt,  not  iben 
barred  by  the  statute,  the  period  prescribed 
in  this  12th  section  will  commence  to  run 
from  the  date  of  the  new  promise;  Waul  t. 
Kirkman.  3  C.  6o9. 

8ee  as  to  power  of  administrator  to  wai^e 
the  bar,  Kxrcutor  and  Administrator,  177 
to  183 ;  and  post,  157,  159. 
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8.  Th«  Kine  M onthi*  Exoeption,  in  which  Eze- 
entor  oannot  be  sued;  and  the  One  Tear 
allowed  after  Death  to  bring  8nit. 

97.  The  ntTie  months  excepted.  Asa  gene- 
ral rule,  when  the  statute  of  limitations  once 
coramences  to  run,  its  operation  is  not  sus- 
pended by  any  subsequent  disa^ilit^*.  But  if 
the  disability  gri»ws  out  of  any  positive  stat- 
ntory  provision,  the  time  during  which  it  con- 
tinoes  should  be  excepted.  Hence,  the  period 
of  nine  months  after  the  appointment  of  an 
administrator,  during  which  the  statute  pro- 
hibits the  bringing  of  any  action  against  him, 
is  excluded  from  the  computation  of  the  time 
prescribed  by  the  statute,  and  is  added  to  the 
ordinary  period,  in  which  actions  are  limited 
where  the  debt  is  due  at  the  time  of  the  ap- 
pointment ;  Dowell  v.  Webber.  2  S.  A  M.  452  ; 
AhboU  V.  McElroy,  10  8.  &  M.  100;  Hender- 
9on  V.  lUsley.  11  S.  &  M.  9.  This  exception 
is  general,  and  applies  to  actions  on  judg- 
ments  rendered  out  of  the  State :  Barringer 
T.  Boyd.  5  C.  473. 

98.  Same:  The  one  year  after  death  al- 
lowed: And  the  two  added.  The  i«th  sec- 
tion of  the  Act  of  Lraiitations  of  1844.  limits 
actions  upon  open  accounts  to  three  years, 
and  it  also  provides,  '*  that  in  case  of  the 
death  of  the  debtor  or  creditor,  the  further 
time  of  one  year  from  the  death  of  such  cred- 
itor or  debtor  shall  be  allowed  for  the  co  n- 
mencement  of  the  suit."  It  is  also  a  part  of 
the  statute,  that  an  executor  or  administrator 
shall  not  be  sued  for  nine  months  after  his 
appointment  or  qualification.  This  period  of 
nine  months,  it  is  now  settled,  is  not  counted 
as  a  part  of  the  period  limited  by  the  statute 
for  the  bringing  of  actions :  Held^  that  the 
provision  allowing  suit  to  be  brouifht  within 
one  year  after  the  death  of  the  debtor  or  cred- 
iter  was  not  intended  in  all  cases,  where  such 
death  occurs  before  the  bar  has  attached  and 
become  complete,  to  make  the  limitation  on 
open  accounts  fonr  years  instead  of  three 
years ;  but  it  was  intended,  m  all  such  cases, 
to  provide  so  that,  at  all  events,  one  year 
from  the  time  of  the  death  of  the  debtor  or 
creditor  should  be  allowi  d.  in  which  snit  may 
be  brought;  and  this  provision  will  not  have 
the  effect  of  prolonging  the  period  prescribed 
in  the  statute,  unless  the  death  should  occur, 
when  less  than  one  year  ef  the  general  stat- 
ute should  remain,  in  which  suit  might  be 
brought. 

And  it  was  also  held,  that  so  much  of  the 
one  year  as  might  happen  to  be  embraced  in 
the  nine  months,  in  which  an  administrator 
or  executor  could  not  be  sued  (in  case  of  the 
death  of  a  debtor),  should  be  added  as  an  en- 
largement  of  the  time,  to  the  one  year  allowed 
in  the  statute.  Ho  that,  if  an  administrator  of 
a  deceased  debtor  was  appointed  on  the  day 
of  his  death,  the  period  of  one  year  so  allowed, 
would  not  commence  to  run,  until  after  the 
expiration  of  the  nine  months,  and  would 
not  expire  for  twenty-one  months  after  such 
death  ;  Jennings  v.  Love,  2  C.  249. 

There  is  a  material  difference. between  this 
statnte,  and  the  Revised  Code  of  1857,  p.  401, 
art.  1^.    The  firet  applies  only  to  actions  on 


open  accounts,  and  the  latter  to  all  actions ; 
the  first  allows  one  year  only  from  the  death 
of  the  debtor  or  creditor,  whilst  the  latter 
seems  to  suspend  the  statute  in  all  cases,  for 
the  time  intervening  between  the  death,  and 
the  appointment  or  qualification  of  an  execu- 
tor or  administrator  ;  and  to  allow  in  all  cases, 
where  the  bar  had  not  become  complete  at 
the  time  of  such  death,  one  year  in  which  to 
bring  an  action,  without  reference  to  the 
time  which  might  elapse  between  the  death 
and  the  appointment.   (G). 

4.    IniolTenoy  of  an  Estate  as  an  Bzoeption  to 
the  Statute. 

99.  Effect  of.  After  an  estate  has  been 
declared  insolvent  by  the  Probate  Court,  no 
suit  can  be  brought  acrainst  the  adqiinistrator 
or  executor  to  enforce  a  debt  against  the  es- 
tate ;  and  hence,  from  the  time  of  such  decla- 
ration, the  statute  of  limitation  ceases  to  run 
in  favor  of  the  estate.  The  only  bar  that 
can  attach  afterwards,  is  the  one  arising  from 
a  failure  to  present  and  establish  a  claim 
within  the  time  prescribed  by  the  statute ; 
Waul  V.  Kirkman,  3  C.  609. 

Whether  this  is  the  rule  under  the  Rev. 
Code  of  1857;  Quaere  f  (G.) 

5.    Miscellaneoai. 

100.  When  there  is  no  administrator. 
When  there  is  no  administrator,  when  the 
adverse  possession  commences  as  to  property 
belonging  to  an  estate,  the  statute  will  not 
commence  running  in  favor  of  the  adverse 
possession,  until  one  is  appointed ;  Wood  v. 
Ford,  7  C.  57.  But  the  aistributees  have  a 
right  to  sue  for  personal  property  belonging 
to  their  ancestor,  when  there  is  no  admini.s- 
trator  and  no  debts  are  shown  to  be  due ; 
and  in  such  a  case  the  statute  will  run  against 
them,  and  where  their  suit  would  be  barred, 
a  suit  by  an  administrator  afterwards  ap- 
pointed would  also  be  barred,  though  there 
was  no  administrator  when  the  cause  of  action 
accrued;  Manly  v.  Kidd,  4  G.  141.  See 
ante,  10. 

100a.  Absence  of  administrator  from  the 
State.  The  Act  of  1852  (Session  Laws,  ch. 
56),  which  provides,  that  where  an  adminis- 
trator of  an  estate  resides  beyond  the  limits 
of  the  State,  so  that  the  ordinary  process  of 
law  cannot  be  served  on  him,  he  may  be 
sued  by  publication  of  notice  against  him  in 
a  newspaper,  furnishes  parties  having  claims 
agaiu«^t  the  intestate,  a  full  and  ample  remedy 
for  their  collection,  notwithstanding  the 
absence  of  the  administrator ;  and  hence,  the 
running  of  the  statute  will  not  be  affected  by 
the  absence  of  the  administrator ;  French  v. 
Davis,  9  G.  167.    S«e  post,  119. 

XV.  Ezoeptions  to  the  Statute. 
1.    Oenerally. 

101.  Etjuitahle  exceptions  not  allowed. 
The  doctrine  is  fully  established,  that  implied 
and  equitable  exceptions  will  not  be  en- 
grafted by  the  courts  upon  the  statute  of 
limitations,  and  where  the  Legislature  has 
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n6t  made  an  exception  in  express  words, 
the  courts  will  not  allow  it;  Doziery,  Ellis, 
6  C.  730 ;  Smith  v.  Westmoreland,  12  S.  & 
M.  663;  Ingrahamv.  Regan,  1  0.  213;  Kil- 
palrick  v.  Byrne,  3  C.  571 ;  Robertson  y.  Al- 
ford,  13  S.  &  M.  509 ;  Butler  v.  Craig,  5  C. 
628 ;  Yotmg  v.  Cook,  1  G.  320 ;  Crane  v. 
French.  9  G.  503.  See  post,  182,  for  rule  as 
to  equitable  extension  of  the  statute. 

102.  Exception  where  positive  disability 
created  by  statute.  But  where  a  positive 
disability  to  sue  is  created  bjr  statute  for  a 
limited  period,  that  term  will  be  excepted 
from  the  statute  without  any  express  direc- 
tion in  the  statute  to  that  effect,  and  there- 
fore the  nine  months  in  which  an  administra- 
tor is  not  allowed  t  >  be  sued,  are  excepted 
from  the  statute;  Dow-ll  v.  Webber,  2  S.  & 
M.  452,  and  cases  digested  in  97,  98,  ante. 

2.  Fraud  as  an  Exception  to  the  Statnte. 

A.     Where  there  is  Trust. 

103.  As  to  thf's,  see  ante,  44,  45,  46,  47. 
B.    Diligence,  Means  of  Discovery. 

104.  Is  no  exception,  where  discovery 
could  be  made.  Fraud  will  not  constitute 
an  exception  where  the  plaintiff  could  have 
discovered  his. rights  by  the  use  of  ordinary 
diligence,  and  it  ceases  to  be  an  exception 
from  the  time  snch  discovery  might  have 
been  made  by  ordinary  diligence.  Thus,  it  if 
no  answer  to  the  statute  set  up  by  an  execu- 
tor against  the  cluim  of  a  specific  le  atee,  if 
the  records  of  the  court  in  which  the  will 
was  probated  would  disclo.se  the  legatee's 
rights;  Young  v.  Cook.  1  G.  320.  And  the 
fraud  of  an  agent  in  denying  the  reception 
of  money,  from  a  source  well  known  to  the 
principal,  is  no  exception  to  the  statute,  since 
application  at  the  source  would  have  fur- 
nished the  information ;  Cook  v.  Lindsey,  5  G. 
451. 

105.  Wlien  diligence  excused.  In  order  to 
excuse  the  exercise  of  proper  diligence  to 
discover  fraud,  there  must  exist  some  rela- 
tion of  trust  and  confidence,  as  principal  and 
agent,  client  and  attorney — cestui  que  trust 
and  trustee — between  the  party  committing 
the  fraud  and  the  party  affected  by  it,  which 
rendered  it  the  duty  of  the  former  to  dis- 
close to  the  latter  the  true  state  of  the  trans- 
action ;  and  which  shows  that  it  was  through 
confidence  in  the  acts  of  the  party  who  com- 
mitted the  fraud,  that  the  other  was  pre 
vented  from  detecting  it.  And  where  there 
is  no  such  relation,  then  it  must  be  shown 
that  some  positive  act  of  fraudulent  repre- 
sentation or  concealment  was  done  directly 
towards  the  party  injured,  which  lulled  him 
into  security,  and  caused  him  to  rely  upon 
the  good  faith  of  the  other  party.  In  the 
absence  of  these,  when  the  right  of  action 
results  from  fraud,  it  accrues  from  the  time 
of  its  commission,  and  commences  from  that 
date.  And  the  presumption  is,  that  if  a  party 
aflected  by  a  fraudulent  transaction  might, 
with  ordinary  care  and  attention,  have  season- 
ab.y   detected  it,  he  had  seasonably  actual 


knowledge  that  a  fraud  had  been  committed; 
Buckner  ^  Stantnn  v.  Calrote,  6  O.  432 ;  S. 
P.,  Wilson  V.  Ivy,  3  G.  233. 

106.  The  general  rule  as  to  fraud  in  equity. 
The  generalrule  is.  however,  well  established 
in  equity,  that  in  cases  of  fraud,  the  statute  of 
limitations  begins  to  run  only  from  the  time 
of  the  discovery  of  the  frand;  and  in  many 
cases  of  this  kind  the  court  will  interfere 
to  prevent  the  bar;  but  this  rule  will  not  be 
applied  where,  in  reference  to  other  princi- 
ples, it  would  defeat  the  policy  and  equitable 
operation  of  statutes  of  limitation,  and  there- 
fore, there  are  many  exceptions  to  it.  Thus, 
courts  of  equity  discountenance  laches.  The 
powers  of  the  court  can  be  called  into  opera- 
tion only  by  conscience  and  good  faith  and 
reasonable  diligence,  and  it  has  always  re- 
fused its  aid  to  stale  demands,  when  the  com- 
plainant has  slept  on  his  rights,  and  acquiesced 
for  a  great  length  of  time;  Buckner  v.  Cai- 
cote.  6  C.  432. 

107.  The  rule  aj^plied  to  bill  to  annul  cer- 
tificate of  bankruptcy.  Under  these  princi- 
ples there  is  nothing  to  prevent  the  running 
of  the  statute  of  limitations  against  a  bill  to 
?ei  aside  for  fraud,  a  bankrupt's  certificate  of 
dischurL'^e ;  lb 

1(»8.  iS^ame  Yet,  if  the  fraud  by  which  the 
plaintiff  is  prevented  from  asserting  his 
rights,  during  the  time  prescribed  by  the 
statute,  be  so  concealed  by  the  positive  act 
of  the  defendant,  that  the  plaintiff  could  nut 
have  discovered  it  by  reasonable  diligence, 
the  statute  will  not  commence  running  until 
the  discovery  of  the  fraud ;  Edwards  v. 
Gibbs,  10  G.  166. 

109.  Same :  Ca^e  in  judgment.  The  bill 
charged,  that  W.,  at  the  time  of  his  applica- 
tion, and  at  the  date  of  his  discharge  as  a 
bankrupt,  in  1842.  had  an  estate  in  remain- 
der, to  vest  after  the  death  of  his  mother,  in 
a  large  amount  of  property.  This  estate 
was  secured  to  him  by  the  will  of  his  step- 
father, which  was  probated  in  1835  ;  W.  being 
then  largely  indebted,  fraudulently  withheld 
the  will  from  record,  after  it  had  been  pro- 
bated, and  kept  it  concealed  till  1856,  when 
he  supposed  all  his  debts  were  barred,  and 
then  placed  it  on  record.  W.,  being  well 
aware  of  his  rights  to  the  property,  fraudu- 
lently omitted  it  from  his  schedule  in  bank- 
ruptcy, and  thereby  concealed  his  interest  in 
it  from  hid  creditors.  The  complainant  re- 
covered a  iudgment  against  W.  in  1839.  but 
had  no  notice  of  these  frauds,  nor  means  of 
knowing  them,  nor  was  there  anythinjir  to  put 
him  on  inquiry  as  to  the  interest  of  W.  in 
the  property,  till  the  year  1856,  when  the  will 
was  recorded.  The  bill  was  filed  in  March, 
1857,  to  set  aside  the  discharge  and  recover 
the  debt  out  of  the  properly :  Held,  that  it 
was  not  barred  by  the  statute  of  limilations ; 
lb. 

0.  Legal  Demand. 

110.  Enforcement  of  legal  demand  in 
equity.  Where  the  complainant  comes  into 
a  court  of  equity  to  enforce  a  legal  demand, 
the  defence  of  the  statute  of  limitations  will 
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Dot  be  disallowed  on  account  of  the  fraud  of 
the  defendnnt,  unless  it  be  of  such  a  charac- 
ter as  to  keep  the  complainant  in  utter  ig- 
norance of  his  rights,  by  placing  beyond  his 
control  the  ordinary  means  of  discovery;  and 
hence,  where  the  agent  fraudulently  and 
falsely'  denied  the  reception  of  money  for  the 

f)rincipal,  from  a  source  well  known  to  the 
alter,  the  fraud  is  not  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute ; 
Cook  V.  Lindseyy  5  G.  451. 

D.   No  EXCKPTION   AT  LaW. 

HI.  Exception  of  fraud  does  not  apply 
to  actions  at  law.  There  was  formerly  a  dif- 
ference in  the  authorities  as  to  whether  a 
fraudulent  concealment,  on  the  part  of  the 
defendant,  was  a  good  replication  to  the  plea 
of  the  statute  of  limitations  in  an  action  at 
Taw.  but  now  it  is  settled  that  the  courts  will 
not  engraft  an  exception  where  the  Legislature 
has  made  none ;  and  such  a  replication  is  not 
good ;  Dozier  v.  FAlis,  6  C.  7H0. 

112  Limitation  in  action  for  false  repre- 
tentations,  A.  right  of  action  accrues  to  the 
purchaser  of  a  slave,  against  a  third  person, 
for  false  and  fraudulent  representations  mude 
by  the  latter  in  relation  to  the  title  of  the 
slave,  from  the  date  of  such  representation  ; 
and  the  statute  of  limitations  will  commence 
running  from  that  time,  and  not  from  the 
date  of  the  judgment  of  eviction ;  Wilson  v. 
/ry,  3  G.  333. 

E.  Proof  of  the  Fraud. 

113.  Mttst  be  clear.  Fraud,  when  relied  on 
as  an  answer  to  the  plea  of  the  statute  of 
limitations,  must  be  clearly  proven  ;  it  can- 
not be  presumed ;  Her  v.  Routh,  3  H.  276. 

F.  Purchaser  not  Affectbo  by  Fraud  of 

Srllrr. 

1 14.  Same,  A  bona  fide  purchaser  of  a 
slave,  who  has  held  possession  of  the  slave 
fur  the  period  limited  for  the  bringing  of  an 
action  against  him,  will  not  be  affvcted  by  the 
fraud  of  his  vendor  in  procuring  possession 
of  the  slave,  and  in  concealing  from  the  true 
owner  the  place  where  the  slave  has  been 
kept ;  Ftars  v.  Sykes,  6  G.  333. 

G.  Statute    of    1857    on    Fraud    as    an 

Exception. 

115.  Same.  Art.  14,  of  section  2  (which 
section  relates  to  personal  actions),  of  the 
KeT.  Code  of  1857,  p.  401.  is  as  follows:  "  If 
anj  person,  liable  to  any  of  the  actions  men- 
tioned in  this  section,  shall  fraudulently  con- 
ceal the  cause  of  such  action  from  the  knowl- 
edge of  the  person  entitled  thereto,  the  cause 
of  such  action  shall  be  deemed  to  have  first 
accrned  at,  and  not  before,  the  time  at  which 
8och  fraud  shall  be,  or,  with  reasonable  dili- 
gence, might  have  been,  first  known  or  dis- 
covered." 

8.  Absenoe  from  the  State. 

116.  Extent  of  the  exception.  The  excep- 
tion in  the  statute  of  limitations  (Poindex- 
ter's  Code.,  p.  18«),  which  prevents  the  run- 
nini^  of  the  statute  of  limitations  during  the 


time  the  defendant  might  be  out  of  the  State, 
applies  as  well  to  a  case  where  the  defendant 
had  never  been  in  the  State  when  the  cause 
of  action  accrued,  as  to  a  case  where  the  de- 
fendant, having  once  been  in  the  State,  has 
departed  therefrom.  The  time  of  absence 
from  this  State  is  to  be  deducted,  even  where 
it  occurs  before  the  defendant  has  resided 
here;  Eslis  y.  Rawlins,  5  H.  258.  And  it 
applies  also  though  the  defendant  had.  during 
his  absence,  property  in  this  State  which  the 
plnintiff  could  have  seized  under  attachment; 
Fisher  v.  Fisher,  43  M.  212. 

117.  Exception  applies  to  suit  for  enforcing 
vendor's  lien  on  land  situated  here.  The  vib- 
sence  of  the  maker  of  a  note  from  the  State, 
prevents  the  running  of  the  statute  during 
that  lime,  and  also  prevents  the  running  of 
the  statute  against  the  right  of  the  holder 
(where  the  note  was  given  for  the  purchase 
money  of  land  situated  here)  to  enforce  the 
vendor's  lien  for  its  collection ;  Trotter  v.  Er- 
win,  5  C.  772. 

118.  Act  of  1844  as  to  suits  on  foreign 
judgment.  But  the  Act  of  1844  bars  an  ac- 
tion in  this  State  on  a  foreign  judgment  ren- 
dered  prior  to  the  date  of  the  act,  if  it  be  not 
commenced  within  two  years  from  the  pas- 
sage of  the  act,  whether  the  defendant  was 
ever  a  resident  in  this  State  or  not ;  Mail- 
land  V.  Keith,  1  G.  499.  See  further  on  this 
subject,  ante.  70,  71. 

119.  The  reason  of  the  rule  as  to  absence 
and  application.  'I'ne  reason  of  the  excep- 
tion of  the  time  of  the  defendant's  absence 
from  the  State  from  the  time  limited  lor  the 
bringing  of  suits  against  him  is,  that  on  ac- 
count thereof  the  plaintiff  is  prevented  from 
pursuing  his  remedy  to  recover  the  debt ;  if, 
therefore,  the  plaintiff's  right  to  sue  be  un- 
impaired, notwithstanding  such  absence,  he 
will  not  be  entitled  to  the  ben<>fit  of  the 
exception.  ThuH  the  Act  of  1852  (Session 
Laws,  ch.  56)  authorizes  non-residents,  who 
are  administrators  by  appointment  of  the 
Probate  Court  in  this  State  to  be  sued  by  the 
publication  of  the  notice  of  suits  against 
them,  and  this  furnishes  parties  having 
claims  against  such  estates,  ample  remedy  to 
recover  them,  notwithstanding  the  absence  of 
the  administrator;  and  hence,  the  running  of 
the  statute  will  not  be  affected  by  the  absence 
of  nn  administrator  from  the  State ;  French 
v.  Davis,  9  G.  218. 

I'JO.  Construction  of  the  statute  where 
there  are  several  absences.  Section  11  of  the 
Act  of  1844  (H.  C.  p.  831),  is  as  follows  :  *•  If 
any  person  or  persons  against  whom  there  is, 
or  shall  be.  any  cause  of  action,  as  specified 
in  the  preceding  sections  of  this  act  (except 
for  the  recovery  of  lands,  &c.),  is,  are,  or 
shall  be,  out  of  the  State  at  the  time  of  such 
cause  of  action  accruing,  or  during  any  time 
in  which  suit  might  be  sustained  on  such 
cause  of  actiim.  then  the  person  or  persons 
who  are  or  shall  be  entitled  to  such  cause  of 
action,  shall  be  at  liberty  to  commence  the 
same  against  such  person  after  his,  her,  or 
their  return  to  this  State ;  and  the  time  of 
such  person's  absence  shall  not  be  computed 
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as  a  part  of  the  time  limited  by  the  act." 
This  act  wasconstrned  to  rnn.  without  further 
deduction  or  iutermission,  from  the  time  a 
debtor  returns  notoriously  and  openly  in  the 
State.  8<»  that  he  may  be  sued,  notwithstand- 
ing he  raay  afterwards  be  absent  at  intervals 
from  the  State;  and  it  was  further  held,  that 
if  the  debtor  be  absent  on  more  occasions 
than  one.  the  several  periods  of  absence  can- 
not be  added  together,  and  the  aggregate 
time  deducted  from  the  statute ;  Ingraham  v. 
Bowie,  4  a  17. 

The  Act  of  1857,  Rev.  Code.  p.  400,  art.  13, 
is  in  substance  the  same,  except  that  actions 
for  land  .seem  also  to  be  embraced  within  the 
exception. 

4.  Infknoy  and  Coverture. 

121.  SiubseqxLent  coverture  or  infancy  nobar. 
When  the  statute  once  commences  to  run,  it 
continues  to  do  so,  notwithstanding  any  sub- 
sequent coverture  of  the  plaintiffs,  or  the 
infancy  of  any  subsequent  parties  who  may 
become  interested  in  the  cause  of  action  ; 
Stevenson's  Heirs  v.  McReiry,  12  S.  &  M.  9. 
And  so  if  a  femme  covert  become  interested 
iu  land  held  adversely,  and  the  statute  has 
already  commeaced  to  run  in  favor  of  the 
possessor,  it  will  still  continue  to  run,  not- 
withstiinding  her  coverture ;  Merritt  v.  DosSy 
2G.  275. 

122.  Exception  applies  to  their  equitable  as 
well  a^ legal  nglUs.  'i  he  exception  in  the  statute 
in  favor  of  infants  (and/emme«  covert)  applies 
to  all  their  rights,  legal  as  well  as  equitable  ; 
«nd  hence  if  the  trustees  be  barred,  it  is  no 
reason  for  barring  the  rights  of  infant,  and 
femme  cf/vert  cestuis  que  trust ;   Bacon  v. 

Gray,  1  0.  140.     See  ante,  57,  58,  59. 

123.  Onusjprobandi  as  to  the  disability. 
If  the  plaintiff  relies  on  the  exception  in  the 
statute  in  favor  of  infancy  or  coverture,  he 
roust  show  afiSrmatively  that  he  is  entitled  to 
the  benefit  of  the  exception ;  Stevenson's 
Heirs  v.  McReary,  12  S.  &  M.  9.  As  to  bar 
where  wife  was  insane  when  she  married,  see 
post.  137. 

124.  Act  of  1844  construed  on  this  point. 
The  benefit  of  the  exception  in  favor  oi 
infancy  and  coverture  exists  under  the  Act 
of  1844.  though  not  mentioned  expressly  in 
that  statute,  the  former  statutes  on  this  sub- 
ject being  unrepealed;  White  v.  Johnson^  I 
O.  68 ;  S.  P.,  Simmons  v.  Pickett,  2  C.  467. 

125.  Femme  covert  not  barred  by  adverse 
possession  of  her  slaves.  The  right  of  a 
femme    covert  to  recover  her  slaves  is  not 

barred  by  an'  adverse  possession  for  three 
years  in  this  State ;  Fatheree  v.  Fletcher,  2 
O.  265. 

126.  Bar  of  wife's  chose  in  action.  A 
cho  e  in  action  accruing  to  the  wife  during 
coverture,  vests  at  common  law,  immediately 
in  the  husband,  and  is,  therefore,  subject  to 
the  running  of  the  statute,  notwithstanding 
her  coverture;  Cook  v.  Lindsay,  5  G.  451. 

127.  Husband's  nght  to  profits  of  wife's 
realty.  The  husband's  right  of  possession, 
or  to  the  rtrnts  and  profits  of  the  wife's  realty, 


is  but  an  incident  to  the  wife's  title.  His 
seisin  is  not  sole  and  separate  in  himself,  but 
joint  with  the  wife  and  in  her  right ;  and  if 
the  statute  of  limitations  be  no  bar  to  the 
right  of  the  wife,  on  account  of  her  cover- 
ture,  it  will  be  no  bar  to  the  right  of  the  hu^ 
band,  which  is  merely  incidental,  and  does 
not  vest  until  after  the  recovery  of  the  land ; 
Merritt  v.  Doss.  2  G.  275. 
See  Husband  and  Wifi,  180  to  185. 

6.  Comulatiye  Bisabilitiet. 

128.  Same.  Cumulative  disabilities  are  not 
allowed  in  construing  the  statute  of  limita- 
tions; Deaae  v.  Jones,  1  C.  133. 

6.  IMsabUitiat  of  Joint  Plaintiffi. 

129.  Same,  It  is  a  well  established  role, 
both  in  law  and  equity,  that  if  one  of  several 
persons  entit'ed  to  a  joint  action,  be  capable 
of  suing  at  the  time  the  cause  of  action  ac- 
crued against  the  defendant,  and  the  suit  be 
not  instituted  in  the  time  limited  by  the 
statute,  all  the  persons  so  entitled  to  the  joint 
action  will  be  barred;  for  the  disability  of 
one,  will  not  save  the  right  of  the  otheis; 
Jordan  v.  McKenzie,  1  G.  32.  And,  <^n  the 
other  hand,  if.  at  that  time,  all  be  under  a 
disability  to  sue,  the  statute  will  not  com- 
mence running  against  any,  until  the  disability 
be  removed  from  all ;  Masters  v.  Dunn,  1  G. 
264  ;  S.  P.,  Anding  v.  Davis,  9  G.  574.  See 
post,  134. 

130.  Same:  Application  of  the  nde.  A 
cause  of  action  accrues  to  the  distributees  of 
an  estate,  against  a  purchaser  of  personal 
property  from  the  administrator,  at  an  illegal 
and  unauthorized  sale  thereof,  at  the  time 
the  purchaser  takes  possession  under  the 
sale ;  and  if  at  that  time  one  or  more  of  the 
distributees  be  under  no  disability,  and  the 
others  be  under  age,  the  statute  will  com- 
mence to  run  against  all  from  that  date; 
Jordan  v.  McKenzie^  1  G.  32. 

I  Hi.  Rule  whi-n  the  interact  is  joint  and 
several :  Application.  But  where  the  inter- 
est of  the  plaintiffs  is  not  merely  joint,  but 
joint  and  several,  the  statute  will  run  or  not 
against  each  of  the  several  plaintiffs  respec- 
tively, as  he  may  or  may  not  be  under  oue  of 
the  disabilities  mentioned  in  the  act.  and  the 
right  of  one  may  be  barred,  and  that  of 
another  remain  unaffected  by  the  statute. 
ITie  interest  of  the  heirs  in  the  realty  of  their 
ancestor  is  not  merely  joint,  but  joint  and 
several ;  and  hence,  in  a  joint  action  of  eject- 
ment by  all  for  its  recovery,  the  statute  of 
limitations  will  be  applied  to  each  of  the 
plaintiffs,  as  if  he  hud  saed  singly  for  his 
share;  Root  v.  McFerrin,  8  G.  17. 

132.  Same:  Act  of  1844.  Whether  the 
fifth  section  of  the  Act  of  1844,  prescribing 
a  time  for  the  heirs  to  bring  an  action  for  the 
recoverv  of  land  sold  illegally  by  an  adniini»- 
trator,  is  to  be  so  construed  that  the  statute 
will  commence  to  run.  where  there  are  minor 
heirs,  until  the  disability  be  removed  from 
all ;  Qucere  f  Learned  v.  Matthews,  40  M. 
210. 

133.  Particular  tenant  and  remainder- 
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man.  The  tenant  for  life  and  the  remainiler- 
man,  in  personalty,  who  join  in  a  bill  for  its 
recovery,  have  not  such  a  joint  interest  in 
the  property  as  will  make  the  statute  of  lim- 
itatioDS  commence  ranninfr  against  both,  if  at 
the  time  the  canse  of  action  accrues,  one  of 
them  be  under  no  disability  to  sue ;  Gibson  v. 
Jayne,  8  G.  164. 

134.  Heirs  of  mortgagor  suing  mortgagee. 
'W^here  a  bill  is  filed  by  the  heirs  of  a  mort- 
gnf^oT  against  the  mortgage'*,  to  recover  pos- 
session of  land  conveyed  by  the  mortgage 
upoD  the  ground  that  the  debt  is  paid,  and  also 
seeking  a  recovery  of  the  rent  and  profits, 
nod  ao  account  thereof,  the  claim  of  the  com- 
plainants is  joint  within  the  meaning  of  the 
ruie  respecting  the  application  of  the  statute 
of  limitations  to  joint  complaiuants,  as  laid 
down  in  129.  an^e.  And  if,  by  the  terms  of 
the  mortgage,  the  mortgagee  is  bound  to  con- 
vey the  mortgaged  property,  upon  payment 
of  the  debt,  to  the  children  of  the  mortgagee, 
the  riifht  to  sue.  when  the  debt  is  paid,  ac- 
crues to  them  and  not  to  the  mortgagor ;  and 
if.  at  that  time  they  be  all  minors,  the  statute 
will  not  commence  running  against  any  until 
the  disability  be  removed  from  all ;  Anding 
V.  Davis.  9G.574. 

7.  Another  Suit  no  Exception. 

13.5a.  Another  suit  dismissed  no  exception. 
The  defence  of  thestatute  of  limitations  applies 
strictly  to  the  action  to  which  it  is  pleaded. 
If  that  suit  be  not  brought  within  the  stat^ 
utory  period,  the  bar  is  complete,  notwith-' 
standing  the  plaintiff  may  have  brought 
another  suit  within  the  proper  period,  which 
suit,  for  some  legal  cause,  was  abated ;  Crane 
r.  French.  9  G.  503. 

1356.  Same:  Construction  of  statute  al- 
lowing revivor.  The  statute,  H.  0.  672,  J  U9, 
which  provides  that  all  actions  which  have 
been  commenced  and  prosecuted  for  or  against 
any  testator  or  intestate  (except  actions  of 
slander  and  torts  to  the  person),  shall,  and 
are  hereby  declared  to  survive  for  and 
against  executors  and  administrators,  with 
the  same  effect  that  they  might  or  could  have 
been  had  or  maintained  by  or  against  the  testa- 
tor or  intestate,  Ac,  refersonly  tosuch  actions 
as  were  depending  at  the  time  of  the  death  of 
such  testator  or  intestate.  And  it  does  not, 
therefore,  have  the  effect  to  authorize  the  in- 
stitution of  a  new  suit,  which  is  to  have  the 
effect  of  a  continuation  of  the  suit  com- 
menced against  a  defendant  in  his  lifetime, 
bat  which  was  abated  by  his  death  before  the 
process  was  served  on  him,  so  as  to  exempt 
the  last  suit  from  the  bar  of  the  statute  of 
limitations,  when  the  time  limited  by  the  stat- 
ute bad  expired,  after  the  commencement  of 
the  first  suit,  and  before  the  institution  of  the 
second  suit;  Jb. 

8.  I^jnnotions  against  Suit. 

135c  Injunction  will  not  suspend  the  stal- 
tUe.  The  runnmg  uf  the  statute  of  limitations 
will  not  be  suspended,  except  by  legislative 
provision  to  that  effect.  A  direct  legislative 
provision,  suspending  the  right  to  sue  for  a 


limited  term,  will  have  the  effect  to  suspend 
the  running  of  the  statute  for  that  term  ;  but 
H  legislative  direction  for  an  injunction  to 
issue  fsuch  injunction  to  have  the  force  and  ef- 
fect or  an  injunction  in  chancery),  restraininir  a 
bnnk  against  whom  proceedings  under  the  Quo 
"Warranto  Act  of  1843  had  been  instituted, 
from  collecting  its  debts  during  the  pendency 
of  such  proceedings,  is  not  a  legislative  pro- 
hibition against  the  bank  bringing  suits.  For 
such  is  not  the  force  and  effect  of  an  injunc* 
tion  in  chancery,  which  is  always  subject  to 
modification,  at  the  discretion  of  the  chancel- 
lor, and  upon  the  application  of  the  party  en- 
joined from  suing.  And  if  the  debt  were 
likely  to  be  lost,  the  chancellor  would  qualify 
the  injunction  so  as  to  enable  the  creditor  to 
bring  the  suit ;  and.  moreover,  an  injunction 
against  the  bringing  of  a  suit,  does  not  have 
the  effect  to  make  the  institution  of  a  suit  in 
violation  of  its  terms,  illegal ;  but  the  injunc- 
tion, operating  as  it  does  only  on  the  person 
of  the  party  restrained,  and  not  on  the  sub- 
ject  matter  of  the  suit,  nor  on  the  court  in 
which  it  is  brought,  if  suit  were  brought  in 
violation  of  it,  it  would  not  be  dismissed  ;  and 
in  inflicting  punishment  on  the  party  violating 
the  injunction  for  a  cimtempt,  the  necessity 
for  its  violation  would  be  considered.  And 
hence,  an  injunction  restraining  the  bringing 
of  a  suit,  does  not  stop  the  running  of  the 
statute  of  limitations ;  Robertson  v.  Alford, 
13  S.  &  M.  509  ;  8.  I* .,  Ingraliam  v.  Regan,  1 
C.  2IH.  And  so,  when  an  injunction  is  issued 
against  the  collection  of  a  judgment,  the  stat- 
ute of  limitations  will  continue  to  run ;  Sugg 
V.  Thrasher,  I  G.  13.5.  And  it  will  also  run 
against  the  lien  of  a  judfirment  so  restrained  ; 
^ork  V.  Harper.  2  G.  107. 

136.  The  remedy  in  such  ccLses.  But  a 
court  of  equity,  upon  the  principle  that  it 
will  not  allow  a  party  to  avail  himself  of  an  nn- 
conscientious  advantage  obtained  by  his  own 
act,  and  without  fault  of  his  adversary,  will 
not  permit  a  debtor  to  avail  himself  of  the 
bar  of  the  statute  of  limitations,  which  has  oc- 
curred during  the  term  when  the  plaintiff  was 
under  an  injunction  which  prevented  him  from 
pursuing  his  remedy,  except  by  a  violation  of 
the  injunction ;  and  hence,  where  a  judgment 
debtor  obtained  an  injunction  against  the 
collection  of  the  judgment,  and  kept  it  in 
force  till  the  bar  att:iched,  a  court  of  equity 
will  restrain  him  from  setting  up  the  statute, 
and  the  fuct  that  the  plaintiff  might  have  is- 
sued an  execution  in  violation  of  the  injunc- 
tion, and  thereby  have  prevented  the  bar,  is 
no  reason  for  refusing  this  relief;  Sugg  t. 
Thrasher,  1  G.  135;  Marshall  v.  Mintsr,  43 
M.  666 ;   Wilkinson  v.  Flowers,  8  G.  579. 

1,36a.  Same.  And  so  the  mortgagee  of  prop- 
erty, conveyed  by  a  ludgment  debtor,  will 
not  be  entitled  to  hold  it  dischar^d  of  the 
lien  of  the  judgment,  which  was  prior  and  su- 
perior to  the  lien  of  the  mortgage,  in  a  case 
where  the  creditor  was  restrained,  at  the  in- 
stance ol  the  mortgagee,  from  enforcing  his 
judgment  within  the  period  prescribed  by  the 
statute,  (citing,  Sugg  v.  Thrasher^  supra)  ; 
Work  V.  Harper,  2  G.  107.    By  art  26  p. 
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402  of  Rev.  Code  of  1867  ;  the  time  in  which 
an  injanction  is  in  force,  is  excepted  from  the 
rooDiDg  of  the  statute. 

9.    Inianity. 

137.  Case  in  judgment.  In  this  case  the 
heirs  of  a  deceased  woman  sned  her  surviving 
husband  for  the  property  which  she  owned  at 
the  time  of  the  marriage,  alleging  that  the 
marriage  was  void  on  the  ground  of  her  in- 
sanity. The  husband  denied  this  and  also 
reiied  on  the  statute  of  limitations :  Held, 
that  if  it  be  conceded,  that  the  marriage  was 
void  on  the  ground  of  her  insanity,  yet  as  the 
proof  showed,  she  was  subsequently  sane  for 
a  period  of  six  years  before  her  death,  the 
statute  would  run  against  her  claim,  as  under 
that  view  she  was  a  femme  sole  and  under  no 
disability  to  sue ;  Ward  v.  Dulaney,  1  0. 410. 

10.  The  Exception  of  ITine  Months  in  whioh  an 

Administrator  oannot  be  Sned. 

138.  As  to  thin,  see  ante,  97,  98. 

11.  Where  Plaintiff  is  dead  when  oanse  of  Action 

Accrued. 

139  As  to  this,  see  ante,  101,  100. 

12.    Effect  of  Bismisial  of  Bill  without 
Prejudice. 

140.  It  is  no  exception.  The  effect  of  a  de- 
cree dismissing  a  bill  without  prejudice,  is, 
that  such  dismissal  shall  not  operate  as  a  bar 
to  a  new  suit  which  the  complainant  might 
institute  on  the  same  cause  of  action ;  it  does 
not  deprive  the  defendant  of  any  defence, 
which  he  might  otherwise  be  entitled  to  make 
to  such  new  suit ;  nor  confer  any  new  right 
or  advantage  on  the  complainant,  and  hence, 
will  not  have  the  effect  of  excepting  from  the 
period  prescribed  by  the  statute  of  limitations 
the  time  durinif  which  that  suit  was  peuding; 
Nevitt  V.  Bacon,  3  G.  212. 

18.    The  one  Tear  allowed  after  Arrest  of  Judg- 
ment, ftc. 

141.  See  ante,  28  to  32.  Bss.  Ajddicata, 
37. 

14.    The  One  Tear  allowed  after  Death,  to  bring 
Suit. 

142.  See  ante,  98. 

XTI.  The  New  Promise  or  Aoknowledgment 
to  save  the  Bar. 

1.  Promise  or  Acknowledgment  at  Common  Law. 

•  143.  What  (he 'promise  or  acknowledgment 
must  be.  Vo  take  a  case  out  of  the  bar  of  the 
statute  of  limitations,  there  must  be  an  ex- 
press acknowledgment  of  the  debt  as  a  del)t 
then  owing,  or  an  express  promise  to  pay  it, 
and  this  must  be  within  the  time  limited  by 
the  statute.  An  acknowledgment  that  the 
debt  was  originally  just,  accompanied  by  a 
statement  that  the  debtor  has  off-sets,  will  not 
do;  Davidson  v.  Morris,  5  8.  &  M.  .')rt4.  A 
partial  payment  on  a  promissory  note  does 
nut  take  it  out  of  the  operation  of  the  statute 


of  limitiitions,  unless  accompanied  by  an  ex- 
press acknowledgment  of  a  further  indebted- 
ness, or  by  an  express  promise  to  pay  the 
balance  ;  Smith  v.  Westmoreland^  12  S.  A  M. 
663;  Anderson  v.  Robertson.  2  0.  389;  Mo 
Cvllough  V.  Henderson,  lb.  92.  And  a  receipt 
for  a  partial  payment  endorsed  on  a  note, 
though  signed  by  the  maker,  is  not  a  sufilicieDt 
acknowledgment  to  take  the  case  out  of  the 
statute;  Davidson  v  Harrison,  4  6.  41. 

144.  Same :  Some  instanes.  A  debtor  de- 
posited collaterals  in  a  bank,  to  secure  a  debt 
due  by  him  to  the  bank.  The  debtor  on  the 
collateral  paper  paid  a  part,  and  refused  to 
pay  the  balance,  and  upon  the  principal  debtor 
being  informed  of  this,  he  complained  because 
his  debtor  hud  paid  no  more :  Held,  that  this 
complaint  was  not  an  acknowledgment  on  his 
part  that  he  was  indebted  any  further  to  the 
bank,  and  did  not  save  his  debt  from  the  bar 
of  the  statute;  Anderson  v.  Robertson.  2  C. 
389.  A  covenant  not  to  plead  the  statute  is 
not  binding,  but  it  is  equivalent  to  a  new 
promise  then  made  to  pay  the  debt,  and  the 
statute  will  only  commence  running  against  the 
debt  from  the  date  of  such  covenant ;  Crane 
V.  French,  9  G.  503. 

145.  Effi^dt.  of  promise  when  made  before  or 
after  the  bar  /ww  attached.  In  this  case  the 
promise  was  made  before  the  bar  had  become 
complete,  and  it  was  contended  that  it  would 
not  do.  because  not  made  afterwards ;  bnt  the 
court  held  that  the  promise  was  suflRcient, 
and  intimated  on  the  authority  of  Davidson 
v.  Moss  (supra,  143).  that  if  made  afterwards, 
it  would  not  do;  Peyton  v.  Minor,  11  8. 
&  M.  148.     See  post,  156. 

146.  Same:  Effect  as  to  new  cause  of 
action.  Where  the  promise  or  acknowledjrnient 
was  made  before  tne  bar  attached,  it  is  but  a 
continuation  of  the  old  promise,  and  does  not 
create  a  new  cause  of  action.  Uence,  if  the 
promisee  have  only  an  equitable  title  to  the 
old  debt,  such  new  promise  will  not  have  the 
effect  to  enable  him  to  sue  on  it  in  his  own 
name ;  Fou^e  v.  Bacon,  2  C.  156.  The  action 
must  be  brought  on  the  old  debt ;  Briscoe  v. 
AnketeU.QC.S6\. 

147.  Same :  Effect  as  to  time  of  limitation. 
The  effect  of  a  new  promise  or  acknowledg- 
mi'nt,  when  properlv  made,  is  to  make  the  time 
at  which  it  was  made  the  date  from  which  the 
statute  will  commence  to  run  anew;  Foutt 
V.  Bacon,  2  C.  156. 

2.  The  Promise  under  the  Aot  of  1844. 

148.  Act  of  1844,^.  (7.832,  J  16.  This  sec- 
tion is  as  follows:  '*No  promise  or  acknow- 
ledgment either  express  or  implied,  shall 
operate  to  revive  at  law  any  action,  or  cause 
of  action  from  the  bar,  and  limitations  con- 
tained in  the  provisions  of  this  act,  unless 
such  promise  or  acknowledgment  be  in  writ- 
ing and  signed  by  the  party  to  be  charged 
thereby :  Provided,  however,  that  the  promise 
or  acknowledgment  to  save  the  bar,  may  be 
made  without  writing,  if  it  be  proved  that 
the  very  claim  sued  on  was  presented  and 
acknowledsred  to  be  due  and  unpaid." 

149.  The  sufficiency  ofUie  acknowledgment. 
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Un(?er  this  act  it  was  held  that  proof,  that  the 
account  s«ed  on  was  presented  to  the  defend- 
ant who  said,  **  there  was  one  item  in  it  he  did 
not  recollect,  he  would  see  his  brother  and 
aee  the  plaintiff,  and  make  some  arrangement 
about  it."  was  not  sufficient  to  show  an 
ackaowledgment  of  the  debt ;  Wesfhrook  v. 
Bevzrly,  il  S.  &  M.  419  And  so  an  acknow- 
ledgment by  the  debtor,  that  he  owes  an  un- 
ascertained balance  on  a  particular  transac- 
tion, is  not  sufficient ;  Lawrence  v.  Mangtem. 
IG.  171. 

150.  Same.  But  a  promise  to  pay  the  debt 
at  a  future  day,  and  an  acknowledgment  of 
its  justice  is  sufficient;  Brodv  v.  Doherty.  1 
ft.  40.  So  where  the  det'eudfant  signed  the 
following  endorsed  on  the  note.  "  1  hereby 
acknowledge  the  within  note  for  the  sum 
specified  to  be  a  just  claim  against  K.  C.  & 
T.  L.  Evans,  and  promise  as  soon  an  I  may  be 
enable  to  do  so,  to  settle  the  same,  hereby 
waiving,  as  far  as  I  can  do  so.  the  outlawing  of 
the  note,  signed  R.  C  Evans  ;"  it  was  held, 
that  it  took  the  ca.<:e  out  of  the  statute,  for 
there  was  a  clear  and  distinct  acknowledg- 
ment of  the  debt,  and  a  waiverof  the  statute, 
and  that  the  promise  to  pay  was  unnecessary, 
and  it  was  not  therefore  necessary  to  show 
that  the  defendant  was  able  to  pay ;  Beaslet/ 
V.  Evans.  6  G.  192. 

151.  No  promise  necessary.  A  clear  and 
distinct  acknowledgment  of  the  justice  of  the 
debt  is  sufficient  to  revive  the  debt,  after  the 
bar  has  attached ;  Beasley  v.  Evans,  supra. 
And  so  if  the  acknowledgment  be  made  be  lore 
the  bar  has  become  complete  ;  Shackelford  v. 
B'juglasSy  2  G.  95.  And  section,  16,  ante. 
148,  applies  as  well  to  promises  made  before, 
as  well  as  those  made  after  the  bar  is  com- 
plete ;  BriHcoe  v.  Anketell  6  C.  361. 

152.  Presentation  necessary.  When  the 
promise  or  acknowledgment  is  not  in  writing, 
it  must  be  proven  that  the  very  claim  sued  on 
was  presented  to  the  debtor,  and  acknow- 
ledged by  him  to  be  due  and  unpuid.  or  that 
he  expressly  promised  to  pay  it ;  Lawrence 
V.  Mangum.  1  G  171  ;  Briscoe  y.  Anketdl,6 
C.  361;  Shackelford  v.  Douglass,  2  G.  95. 
But  to  make  the  presentation  good,  it  is  not 
necessary  that  the  claim  should  be  actually 
presented  to  the  vit-w  of  the  debtor,  it  is  sul- 
ficient  if  the  claim  were  present  with  the  par- 
ties, and  so  clearly  presented  to  the  mind  of 
the  debtor  that  he  could  not  mistake  as  to  its 
ideniity;  Brady  v.  Doherty,  1  G.  40.  'ITie 
presentation  must  be  made  under  such  cir- 
cumsiances.  that  (he  claim  acknowledged  to 
be  due,  cannot  be  misunderstood,  and  its 
identity  should  not  depend  on  the  uncertain 
rectdiection  of  the  witnesses  testifying  about 
the  acknowledgment,  'i'hus  where  the  witness 
who  held  the  claims  sued  on  as  guardian  for 
a  minor,  testified  that  he  '*  mentioned  the 
claims  to  the  debtor  who  acknowledged  them 
to  be  just,  and  expressed  a  desire  to  paj 
them  when  he  was  able,  but  the  witness  could 
not  recollect  that  he  had  the  claiuis  with  him 
daring  the  conversation,  or  that  he  exhibited 
or  presented  them  to  the  debtor";  it  was  held 
that  the  presentation  was  insufficient ;  Adams 


V.  Tarry,  4  0.  499;  Lambkin  v.  Nye,  43  M. 
241. 

153.  Same:  Another  instance.  And  so 
where  the  action  was  on  an  account  for  medi- 
cal services,  proof  that  the  plaintiff  had 
drawn  an  order  in  favor  of  the  witness  on  the 
defendant,  for  about  the  amount  of  the 
account,  and  when  the  witness  presented  it 
the  defendant,  speaking  of  the  medical  ser- 
vices, and  recognizing  the  order  as  drawn  on 
that  account,  said  he  *'  thought  the  bill  was 
too  high,  he  had  not  the  money  to  pay  it  then, 
and  he  would  see  plontiff  and  settle  it  him- 
self:" ^e/fi,  to  be  insufficient  to  show  that  the 
very  claim  sued  was  presented,  the  order 
being  an  entirely  different  thing  from  the 
medical  account ;  Thornton  v.  Crispy  14  8.  & 
M.  52. 

154.  Promise  by  one  of  several  debtors. 
Under  said  section  16,  where  there  are  sev- 
eral joint  debtors,  the  promise  or  acknowledg- 
ment of  one  will  not  bind  the  others,  it  will 
only  bind  the  p>irty  making  it ;  Foute  v.  Bacon, 
2  U.  156;  Briscoev.  Anketdl,  6  C.  361.  And 
a  new  promise  or  acknowledgment  by  the  en- 
dorser has  no  effect  on  the  maker's  liability  so 
far  as  it  is  affected  by  the  statute  of  limita- 
tions ;  Bibb  v  Peyton,  11  S.  &  M.  275. 

8.    Aotofl867. 

1 55.  Requires  promise  to  be  in  writing. 
Art.  21,  p.  401,  of  the  Rev.  Code  of  1857,  re- 
quires the  promise  or  acknowledgment  to  be 
in  writing,  and  ••  signed  by  the  party  charge- 
able thereby,"  and  provides  that  no  one  joint 
contractor  shall  be  bound  by  the  promise  or 
acknowledgment  of  the  other;  LamkinY, 
A^ye,  43  M.  241. 

4.    Pleading  the  Kew  Promise. 

156.  How  pleaded.  When  the  new  promise 
is  made  before  the  bar  has  attached,  the 
declaration  is  upon  the  original  contract,  and 
it  seems  that  it  is  unnecessary  to  aver  the 
new  promise  in  the  replication ;  Shackle/ord 
V.  D  uglass,  2  G.  95 ;  S.  P..  Foute  v.  Bacon, 
2  O.  156;  Briscoe  v.  Anketell,  6  G.  361.  But 
it  seems  the  rule  is  different  where  the  prom- 
ise id  made  after  the  bar  was  complete ; 
Shackle/ord  v.  Douglas,  supra. 

5.    New  Promise  by  Execntor  and 
Administrator. 

157.  Power  to  m^ke.  An  administrator 
(and  also  an  executor,  who  has  no  such  power 
conferred  by  the  will)  has  no  power  to  make 
a  promise  or  acknowledgment  which  will  re- 
vive a  claim  against  the  estate  already  barred 
by  the  statute;  Henderson  v.  Ilsley,  11  8  & 
M.  9;  S.  P.,  Trotter  v.  Trotter,  4U  M.  704; 
Byrd  v.  Wells,  lb.  711.  And  he  has  no 
power  to  make  a  promise  which  will  prevent 
the  running  of  the  statute  where  the  bar  has 
not  altat  bed ;  Waul  v.  Kirkman,  3  0.  609. 
But  this  last  proposition  seems  to  be  over- 
ruled to  this  extent,  that  as  to  debts  not 
barred  when  the  administrator  was  appointed, 
he  can  make  such  promise,  for  it  is  held  that 
as  to  such  he  is  not  bound  to  plead  the  stat. 
ate,  and  if  he  pay  them,  though  barred  when 
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payment  ir  made,  he  is  entitled  to  a  credit 
therefor ;  Byrd  v,  WdU,  supra, 

158.  Power  of  exectUor  to  make  new  prom- 
ise, A  wife  held  a  separate  estate  under  a 
marriage  settlement,  which  authorized  her  to 
make  a  will.  By  her  will  she  appointed  her 
husband  executor,  and  directed  that  her  por- 
tion of  the  estate  should  be  administered 
with  her  husband's,  without  division,  and  that 
he  should  manage  it  to  the  best  advantage, 
until  the  profits  arising  from  the  estate  should 
pay  off  the  debts  against  it,  whether  they 
were  in  her  own  name  or  in  the  name  of  her 
husband :  Hddy  that  this  conferred  on  the 
executor  the  power  to  make  acknowledgments 
and  promises  to  pay  the  testatrix's  debts  not 
then  barred  by  the  statute,  ^hich  would  have 
the  effect  to  prevent  the  running  of  the  stat- 
ute, as  it  was  the  evident  intent  of  the  testa- 
trix that  the  executor  should  be  allowed  to 
keep  alive  debts  so  as  to  give  the  estate  the 
benefit  of  the  indulgence  necessary  to  pay 
them  by  the  profits ;  Waui  v.  Kirkman,  3  U. 
609. 

See  Executor  and  Administrator,  177  to 
183. 

159.  Effect  of  such  promise  on  the  four 
years'  statute.  And  when  the  executor  hav- 
ing power,  makes  a  new  promise,  it  will  have 
the  effect  to  postpone  the  running  of  the  stat- 
ute requiring  suits  to  be  brought  against  him 
in  four  years  after  his  appointment.  That 
statute  will  commence  to  run  only  from  the 
date  of  the  promise ;  lb 

Xyn.  The  Statute  of  limitatioiis  in  Equity. 

1.  Equity  adopts  the  Spirit  of  the  Statute,  and 
applies  it  to  Analogous  Cases. 

160.  Same :  The  rule.  It  is  well  settled, 
that  a  court  of  equity  will  adopt  the  spirit 
and  substance  of  the  statute  of  limitations, 
applicable  to  cases  at  law  of  an  analogous 
character;  and  will  apply  the  principle  of 
the  statute,  and  the  periods  of  limitations 
thereby  created,  to  such  cases;  Goff  v. 
RobinSf  4  G.  153.  In  courts  of  law,  the  stat- 
ute of  limitations  is  applied  only  to  the  par- 
ticular remedies  and  forms  of  action  enumer- 
ated in  it.  in  equity,  its  spirit  and  meaning 
have  been  adopted  and  acted  on  as  rules  ot 
decision,  though  the  words  of  the  statute  may 
not  embrace  the  court ;  equity,  therefore,  ap- 
plies the  statute  to  the  right  asserted  or  the 
substantia)  relief;  MandevUle  v.  Lane.  6  C. 
312;  8.  P.,  Iter  v.  Routh's  Heirs,  3  H.  276, 
296 ;  Ingraham  v.  Regan.  I  (J.  213 ;  Mitchell 
T.  Wooason,  b  ii.  567 ;  and  where  there  would 
be  no  bar  at  law,  there  will  be  none  in  equity ; 
Wood  V.  Fordfl  0.  57.  And  the  suspension 
of  the  statute  at  law  by  legislative  action, 
will  also  be  allowed  in  equity,  though  the 
court  be  not  mentioned  in  the  act  making  the 
suspension;  Hill  v.  Bot/land,  40  M.  618. 

161.  Same:  Instances.  Hence,  though  it 
may  be  questioned  whether  the  act  of  limita- 
tions of  1844,  which  bars  an  action  of  debt 
on,  and  a  sciie  facias  to  revive,  a  judgment 
after  the  expiration  of  seven  years  from  its 
date,  wonld  apply  to  an  action  on  the  judg- 


ment under  the  pleading  act  of  18.^0.  which 
abolishes  the  action  of  debt,  and  all  forms  of 
pleading.  Yet,  as  the  Limitation  Act  of  1844 
contained  a  limitation  against  all  the  reine* 
dies  which  then  existed  to  enforce  a  judg- 
ment, a  court  of  equity  will,  notwithstanding 
the  Pleading  Act  of  1860.  apply  the  bar  of  the 
Act  of  1844.  to  a  bill  to  enforce  a  judgment; 
MandeviUe  v.  Lane,  6  0.  312. 

And  hence,  also,  a  motion  in  a  court  of 
equity  to  appoint  a  commissioner  to  execnte 
a  decree  to  foreclose  a  mortgage,  will  not  be 
entertained  after  the  lapse  of  seven  years 
from  the  date  of  the  decree,  for  a  revivor  of 
a  judgment  would  be  barred  in  that  time; 
Goff  V.  Robins,  4  G.  153. 

1<»2.  Same:  Other  instances.  And  so  a 
judf^ment  barred  at  law,  is  also  barred  in 
equity,  and  cannot  be  made  the  foundation  of 
a  creditor's  bill  to  set  aside  a  fraudulent  cod« 
veynnce ;  Edwards  v.  M-  Gee,  2  G.  143 ;  Fox 
V.  Wallace,  2  G.  660;  and  a  bill  to  foreclose 
a  mortgage  on  land,  will  be  barred  by  the 
lapse  of  the  same  period,  which  bars  an  action 
of  ejectment ;  Benson  v.  Stewart,  1  G.  49 ; 
and  whon  the  mortgaged  property  is  personal, 
the  bill  is  barred  by  the  lapse  of  time  pre- 
scribed for  the  recovery  of  personalty;  iVei^ 
V.  5a  con,  3  G.  212;  Wilkinson  v.  Flowers,  S 
G.  579. 

163.  Instance  offollomng  the  exceptions 
at  law.  Hence,  also,  where  the  adverse  pos- 
session of  a  decedent's  slaves,  commenced 
when  there  was  no  administrator  in  whom 
the  legal  title,  and  the  right  to  bring  an 
action  at  law,  could  be  vested,  and  for  that 
reason  the  statute  did  not  run  against  the 
legal  title,  it  will  not  be  applied  to  a  suit  in 
equity  by  the  distributee,  who  only  has  an 
equitable  title,  to  recover  his  interest  in  the 
slaves ;   Wood  v.  Ford,  7  C.  57. 

And  so  the  statute  of  29th  January,  1862, 
which  suspended  the  statutes  of  limitation  of 
the  State  for  a  limited  time,  as  to  all  arttoiis 
for  the  recovery  of  money,  &c.,  will  be  held 
to  suspend  the  statute  also,  as  to  all  suits 
in  equitv  for  the  foreclosure  of  mortgages; 
Hill  V.  Borland,  40  M.  618. 

2.  Bule  of  Equity  in  Cases  of  Fraud. 

164.  Ah  to  this,  see  ante,  44  to  47,  104  to 
110. 

8.  The  Statute  must  be  Belied  on  as  a  Bar. 

165.  If  not  relied  on,  will  not  be  noticed. 
The  statute  of  limitations  as  a  bar  to  a  bill 
in  equity,  mist  be  insisted  on  by  the  defend- 
ant, either  by  plea,  answer  or  demurrer.  If 
he  suffer  the  bill  to  be  taken  for  confessed,  he 
cannot,  in  the  High  Court,  insist  on  the  bar 
of  the  statute  as  a  defence;  Patterson  v.  In- 
graham. 1  (J.  87. 

166.  Need  not  be  technically  pleaded.  It 
is  not  necessary  that  the  statute  of  limita- 
tions should  be  technically  pleaded  in  chan 
eery ;  it  will  be  sufficient,  if  the  substantial 
matter  which  constitutes  the  bar  be  set  out; 
Mitchell  V.  Woodson,  8  G.  567.  But  the  de- 
feodaut  must  distinctly  show  by  demurrer, 


Digitized  by 


Google 


LIMITATIONS  OP  ACTIONS,  XVIIL,  XIX. 


493 


plea,  or  answer,  that  lie  intends  to  rely  on 
that  defence,  and  this  is  so,  though  the  hill 
show  on  its  face  that  the  time  prescribed  as 
a  bar.  has  elapsed ;  Wilkinson  v.  Flowers,  8 
G.  579. 

4.  The  Befenee  »%t  up  b j  Demiirrer. 

167.  When  thus  set  up.  The  statute  cannot 
be  set  up  by  demurrer  to  a  bill  in  equity,  un- 
less it  appear  on  the  face  of  the  bill  that  the 
claim  is  barred ;  Dickson  v.  Miller.  1 1  S.  & 
M.  594;  Matthews  v.  Sontheimer,  10  G.  174. 
Bat  it  may  be  so  set  up,  if  the  time  has 
elapsed,  notwithstanding  the  bill  char^res  that 
the  debt  is  due  and  unpaid ;  Nevitt  v.  Bacon, 
3  6.212. 

168.  How  set  up  by  demurrer.  If  the 
statute  of  limitations  be  relied  on  in  a  de- 
murrer to  a  bill  in  i  quity.  that  ground  should 
be  distinctly  assigned  in  the  demurrer ; 
Wood  V.  Ford,  7  C.  57 ;  Archer  v.  Jones,  4 
C.  583.  But  a  general  demurrer  setting  up 
the  statute  of  limitations  to  a  bill  in  equity, 
where  it  appears  that  the  time  prescribed  by 
the  statute  had  elapsed  before  the  institution 
of  the  suit,  ought  not  to  be  sustained,  merely 
because  it  does  not  appear  from  the  bill  that 
one  of  several  joint  complainants  was  under 
DO  disability  to  sue  at  the  time  the  cause  of 
action  accrued — the  disability  of  the  others 
being  distinctly  averred.  The  defendant,  in 
such  a  case,  ought  to  give  notice  by  his  de- 
murrer of  the  insufficiency  of  the  allega- 
tion of  the  bill  on  that  point,  so  as  to  allow 
the  complainants  to  amend;  Feam  t. 
Shirley,  2  Q.^Ol. 

6.  The  Defanoe  sat  up  by  Plaa. 

169.  Fraud  must  he  denied.    Where  it  ap- 

Eears  from  the  bill  that  the  defendant  has 
een  guilty  of  a  concealed  fraud,  which  was 
nt>t  discovered  until  within  six  years  ^the 
period  of  limitation)  next  before  the  bring- 
ing of  the  sait,  the  defendant's  plea  of  the 
statute  of  limitations  must  be  accompanied 
by  an  answer  denying  specifically  the  fraud 
charged,  or  it  must  be  averred  that  the  fraud 
charged  was  discovered  more  than  six  years 
before  the  filing  of  the  bill ;  Livermore  v. 
Jo'*niionj  5  C  2b4. 

Xnn.   Flea  of  the  Statute. 

170.  PiCa  must  set  up  the  particular  bar 
relied  on,  A  plea  settmg  up  the  statute  of 
limitations  should  be  certain,  so  as  to  show 
the  particular  statute  rclie  l  on.  Hence,  a 
plea  to  an  action  on  a  foreign  judgment,  ren- 
dered previous  to  1846,  which  sets  up  a  limi- 
tation of  three  years,  because  the  action 
wais  not  brought  within  that  period  from  the 
date  of  the  judgment,  will  not  be  sufficient  to 
let  in  the  defence,  that  the  action  was  barred 
because  it  was  not  brought  within  two  years 
from  the  passage  of  the  Act  of  1846  ;  Boyd 
▼.  Barringer,  1  C.  269. 

171.  How  pleaded  to  writ  of  right :  See 
ante^  8.5. 

172.  Non-assumpsit  infra  sex  annos.  This  is 
not  a  good  plea  to  an  action  on  a  promise  not 


due  at  the  time  it  was  made.  It  should  be 
actio  non  accremt  infra  sex  annos,  where  the 
debt  is  due  after  the  date  of  the  promise ; 
Slocumh  V.  Holmes,  I  H.  139. 

173.  Plea  is  meritorious.  The  plea  of  the 
statute  of  limitations  is  a  meritorious  one. 
Hence,  where  judgment  by  default  is  entered, 
and  an  affidavit  of  merits  made  to  set  it  aside 
at  the  same  term,  it  is  proper  to  set  aside  the 
judgement,  to  enable  the  clefendant  to  plead 
the  statute  of  limitations  ;  Sanders  v.  Rob- 
ertson, 1  C.  389.  And  so  under  the  Act  of 
1840,  in  relation  to  practice,  it  is  proper  to 
allow  the  defendant  to  amend  his  pleadings 
at  the  issue  term,  by  interposing  for  the  first 
time,  the  plea  of  the  statute  of  limitations ; 
Peyton  v.  Minor,  11  S.  &  M.  148.  See  Nbw 
Trial,  40. 

174.  Administrator  need  not  plead.  An 
administrator  may  rely  upon  the  statute  of 
limitations  under  the  general  issue ;  Parmi- 
lee  V,  McNtUt,  1  8.  &  M.  179.  Where  the 
statute  is  not  pleaded  by  an  administrator,  he 
must  raise  the  question  by  asking  a  charge 
from  the  court  to  the  jury ;  Roberts  v.  Sin- 
gleton, 2  C.  438. 

XIZ.    HiBoellaneoTU. 
1.   AooooAtt. 

See  ante.  60,  61. 

176.  Where  one  item  is  barred  Where  the 
only  evidence  that  a  partial  payment  has 
been  made,  is  a  statement  in  the  account  of 
the  creditor  showing  its  reception  and  appro- 

Eriation  by  him,  to  an  item  in  the  account 
arred  by  the  statute  of  limitations,  the 
debtor  will  not  be  entitled  to  reject  the  item 
thus  barred,  and  have  the  payment  appropri- 
ated to  the  balance  of  the  account ;  but  if 
the  item  barred  by  the  statute  be  rejected,  so 
must  the  credit;  Crisler  v.  McCoy,  4  G.  44.5. 

8.    Administrator  cannot  Ball  Land  to  Pay  a 
Debt  Barred. 

176a.  Same.  An  administrator  cannot  sell 
the  land  of  his  intestate  to  pay  a  debt  barred 
by  the  statute  of  limitations.  And  if  such 
sale  be  ordered  by  the  Probate  Court,  the 
party  in  possession  of  the  land  beini?  a  pur- 
chaser at  sheriff's  sale,  under  execution 
against  the  decedent,  may  enjoin  it  in  equity  ; 
Moody  V.  Harptr,  9  G.  599. 

8.    Chiekasaw  Indians. 

1766.  Chickasaw  Indians  barred  by  the  stat- 
ute. The  interest  of  a  Chickasaw  Indian  in 
land  situated  in  this  State,  is  subject  to  the 
bar  created  by  an  adverse  possession,  for  the 
time  prescribed  by  the  statute  of  limitations; 
N,  0,  J,  if  G.  N,  R.  R.  Co.,  V.  Moye,  10  G. 
374. 

4.  Color  of  Title. 

177.  Void  deed,  A  void  deed,  made  by  an 
administrator,  is  competent  evidence  to  show 
color  of  title  in  a  suit  by  the  heirs  against  the 
grantee,  where  the  defence  relied  on  is  the 
statute  of  limitations ;  Root  v.  McFem'n, 
8  G.  17 ;  S.  P.,  Welborji  v.  Anderson,  8  G. 
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155 ;  Hanna  v.   Renfro^  3  G.  125.     And  a 
deed  from  a  party  who  appears  never  to  have 
had  title,  is  color  of  title  ;  Welbom  v.  Ander- 
son,  8  G.  155. 
.    See  Adversb  Possession,  16,  17, 18. 

6.  Countiet  not  Entitled  to  Benefit  of. 

178.  Same.  The  statute  of  limitations  con- 
stitute a  bar  only  to  suits  to  enforce  rights. 
Where  no  suits  can  be  maintained,  the  statute 
does  not  apply.  No  suit  can  be  maintained 
against  a  county  for  a  debt  due  by  it.  The 
only  remedy  is  by  application  to  the  Board 
of  Police  for  its  allowance  and  payment. 
Hence,  the  statute  of  limitations  constitutes 
no  bar  to  a  debt  due  by  a  county ;  Carroll  v. 
Board  of  Police  of  Tishamingo  Co.,  6  C  38. 
But  by  Act  of  1857,  p.  419,  art.  34,  counties 
may  be  sued. 

6.  Covenant  not  to  Plead  the  Btatnto. 

179.  Efect  of.  The  statute  of  limitations 
is  founded  on  reasons  of  public  policy  to  dis- 
courage stale  demands,  and  to  give  repose 
to  society ;  and  hence,  a  covenant  by  a  debtor 
that  hf  will  never  plead  the  statute  to  a  par- 
ticular demand,  is  void,  and  will  not  bind  him 
not  to  rely  on  the  plea.  But  such  a  covenant 
in  respect  to  a  particular  debt,  on  which  the 
statute  has  already  commenced  to  run,  will 
have  the  effect  of  a  new  promise,  and  the 
statute  will  only  commence  to  run  from  its 
date  ;  Crane  v.  French,  9  G.  508. 

7.  Creditor's  BiU. 

180.  When  it  will  not  run  against.  The 
statute  of  limitations  will  not  run  in  favor  of 
the  debtor's  wife  and  child,  against  a  cred- 
itor's bill  to  set  aside  a  fraudulent  assignment 
in  their  favor  by  the  debtor,  if  the  latter  has 
remained  with  them  jointly  in  possession  of 
the  property ;  Abbey  v.  Com'l  Bank  of  N,  O.y 
2  G.  434. 

8.  Dower, 

181.  When  barred.  A  widow's  right  to 
dower  is  barred  by  the  lapse  of  that  time 
after  her  disability  is  removed,  prescribed  by 
the  statute  of  limitations  for  an  action  of 
ejectment.  And  where  her  rijrht  to  dower 
is  barred,  a  court  of  equity  will,  at  the  in- 
stance of  a  purchaser  from  the  husband,  en- 
join her  from  proceeding  in  the  Probate 
Court  to  procure  an  allotment  of  dower; 
Moody  V.  Harper,  9  (i.  599. 

9.  Extension  of  the  Btatnto  to  Cases  not 
Embraoed  in  it. 

182.  No  extension  by  judicial  construction. 
The  courts  will  not,  by  judicial  c«inHiructiou, 
extend  the  provisions  of  the  statute  of  limi- 
tations so  as  to  include  within  the  statutory  bar 
actions  not  enumerated  in  it;  Burrusv.  Wil- 
kinson, 2  G.  537.  Heeante,  101,  for  the  rule  as 
to  equitable  exceptions  to  the  statute. 

10.  Ignoranee. 

183.  No  excuse  for  laches.  Ignorance  and 
want  of  mental  culture  form  no  excuse  for  a 
failure  to  assert  one's  rights  within  the  time 


prescribed  by  the  statute  ;  Young  v.  Cook,  1 
G.  320. 

11.  Laohei  as  a  har. 

184.  As  to  this,  see  Debtor  and  Cred- 
itor. 9. 

4H5  Laches  no  bar  to  parol  proof.  Where 
complainant's  right  to  sue  is  competent  in  its 
inception  to  be  established  by  parol  proof,  it 
will  not  be  lost  by  any  lapse  not  sufficient  to 
bar  it  by  the  statute  of  limitations;  Anding 
v.  Davis,  9  G.  574. 

18.  Xandamni. 

186.  Not  embraced  in  the  statute.  The  stat- 
ute of  limitations,  in  prescribing  a  period  be- 
yond which  judgments  shall  not  be  revived 
by  scire  facias,  nor  executions  issued  thereon, 
furnishes  no  bar  to  the  enforcement  of  judg- 
ments which  cannot  be  enforced  by  execution, 
nor  revived  by  sci.  fa.  Hence,  it  does  not 
bar  the  remedy  by  mandamus  to  enforce  the 
collection  of  a  warrant  on  the  county  treas- 
ury, issued  in  pursuance  of  a  judgment  «»f  the 
Board  of  Police;  Carroll  \.  Board  of  Police 
of  Tishamingo  Co.,  6  C  38. 

18.  Ontitanding  Title  Barred. 

187.  Cannot  be  set  up.  The  defendant  in 
an  action  of  ejectment  cannot  defeat  the 
plaintiflTs  recovery  by  showing  that  he  has 
purchased  in  an  outstanding  title  which  was 
barred  by  the  statute  of  limitations  at  the 
time  of  the  purchase ;  Griffin  v.  Sheffield,  9 
G.  359. 

14.  Partners,  statute  Between. 

188.  When  it  runs.  The  statute  will  com- 
mence to  run  from  the  date  of  the  dissolution 
of  the  partnership,  against  a  bill  by  one  part- 
ner against  the  other  for  an  account;  PtiweU 
V.  Buckingham,  6  0.  92. 

189.  Partner  cannot  have  a  decree  to  sell 
property  to  pay  a  debt  barred.  A  surviving 
partner  is  not  entitled  to  have  a  decree  to  sell 
partnership  property  for  the  purpose  of  pay- 
ing a  debt  of  the  firm  barred  by  tne  statute  of 
limitations.  In  such  a  bill  he  stands  in  no 
better  position  than  the  creditor  whose  debt 
is  barred ;  lb. 

16.  Principal  and  Buret  J. 

190.  When  it  commences  against  surety.  As 
between  principal  and  surety,  the  statute  of 
limitations  commences  to  run  from  the  time 
of  payment  by  the  surety,  and  not  from  the 
time  the  original  debt  fell  due ;  provided,  as 
it  seems,  that  at  the  time  of  payuieut  by  the 
surety,  the  debt  was  not  barred:  Scott  v. 
Nichols,  5  C.  94. 

See  ante,  53. 

16.  Probate  of  a  WUl. 

191.  Not  Within  the  statute.  There  is  no 
limitation  as  to  the  period  in  which  a  will  may 
be  probated ;  and  hence,  a  long  continued 
possession  of  the  estate^  adverse  to  the  will, 
IS  no  presumption  against  its  validity,  unless 
it  be  shown  that  the  devisee  propounding  the 
will  for  probate  was  under  no  disahility,  and 
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that  tin  re  was  no  impediment  to  the  asser- 
tion of  his  rights,  and  that  his  acquiescence 
was  tantamonnt  to  a  disclaimer  under  the 
will,  with  a  full  knowledge  of  its  lejral  char- 
acter; Fathereey.  Latvrtnce,  4  G.  585. 

17.  Bheriff^t  Afpreement. 

192.  Case  in  judgmeiU,  The  statute  of 
limitations  of  six  years,  bars  an  action  on  the 
following  agreement  endorsed  and  signed  by 
a  sheriff,  on  an  execution :  *'  In  this  case,  I 
promise  on  honor  punctually  to  pay  the 
amount  received  on  the  execution  by" — a 
diiy  named;  whether  the  agreement  be  re- 
garded as  a  promissory  note,  or  as  a  mere 
written  promise ;  McUtiiews  v.  Redwine,  1  C. 
233. 

18.  Snspention  of  the  Statute  daring  the  late 
War. 

19.1  Same,  The  time  during  which  the 
statute  of  limitations  was  suspended  in  this 
State,  under  the  Acts  of  1861  and  1862,  is 
that  period  which  intervened  between  the  date 
of  the  acts  suspending  the  statute,  and  the  2d 
day  of  April,  1867,  which  last  date  is  twelve 
months  after  the  close  of  the  war,  as  an- 
nounced by  the  President's  proclamation ; 
GriMn  v.  Mills.  40  M.  611 ;  Mister  v.  McLean, 
43  S\.  268;  McCutchm  v.  Dougherty,  44  M. 
419.  And  the  suspension  is  applied  also  to 
suits  in  equity;  Hill  v.  Doyland,4\)  M.  618. 

Statute  of  limitations  as  to  writs  of  error, 
were  suspended  by  the  above  act ;  McCutchen 
V.  DougheHy.  44  M.  419. 

194.  Local  act  of  1860  for  the  benefit  of 
Atlantic  Company  construed.  See  Nash  v. 
Fletcher,  U  M.  609. 

^imiMati  off  §&hh§. 

The  entailment  of  lands  in  England  was  in 
partial  nse  prior  to  the  introduction  of  the 
feudal  system.     By  the  establishment  of  that 
system,  lands,  both  on  the  (Jontinent  and  in 
I^ngland.  were  rendered  inalienable  and  im- 
prescriptible. The  spirit  of  feudal  tenure  crea- 
ted so  intimate  a  connection  between  the  two 
parties,  that  it  could  be  dissolved  by  neither, 
without  the  consent  of  the  other.     Wherever 
the  feudal  polity  prevailed  efforts  were  made 
to  fetter  or  prohibit  the  alienation  of  fiefs,  in 
order  to  preserve  intact  the  tie  which  bound 
the  vassal  to  his  lord,  by  virtue  of  the  tenure 
of  bis  land.    A  clause  in  Magna  Charta  was 
intended  to  check   the    practice  of   sub-in 
feudal  ton.     By  decrees  these  restraints  were 
removed ;  earlier  in  the  case  of  alienation  in 
the    lifetime  of  the   owner,  than   by  devi>e, 
thoagh    gavelkind  lands   were   devisable   by 
cnstotn  from  a  very  remote  period.    The  stat- 
ute of  wills,  32  Henry  Vlll.,  gave  the  right 
of  devise  of  nearly  all  the  lands  in  the  realm. 
Up  to  this  time,  it  is  probable  that  the  strug- 
gle between  the  right  to  alienate,  and  the 
power  to  tetter  the  right,  was  confined  mainly 
to  the   practice  of  sub-infeudation,  and  was 
meant    for  the  benefit  of  the   lords  of  do- 


mains. 


32 


But  afterwards  there  arose  the  further 
struggle,  under  the  English  law,  to  tie  up 
property,  in  order  to  preserve  it  in  the  same 
families,  for  the  purpose  of  accumulation,  in 
opposition  to  a  free  and  unfettered  transfer, 
for  the  benefit  of  the  community  at  large. 

By  various  acts  of  Parliament,  and  numer- 
ous judicial  decisions,  it  was  finally  estab- 
ished  in  the  English  law,  that  both  real  and 
personal  estate  may  be  so  far  fixed  in  settle- 
ment as  to  be  confined  in  a  particular  course 
of  devolution,  and  rendered  absolutely  inalien- 
able, during  one  life,  or  any  number  of  lives 
in  being  at  the  same  time,  and  a  further 
period  of  twenty-one  years  and  ten  months. 

At  the  end  of  this  period  the  property 
again  became  open  to  alienation,  with  this 
difference,  that  at  the  end  of  the  period,  real 
estate  must  either  vest  in  some  person  as  an 
absolute  estate  in  fee  simple,  or  as  an  estate 
tail,  liable  to  be  converted  into  a  fee  simple 
by  fine  or  common  recovery ;  but  at  the  end 
of  the  same  period  personal  property  became 
vested  absolutely. 

The  practice  of  limitation  of  estates,  ac- 
cording to  the  English  law,  was  brought  into 
America  by  our  forefathers  ;  and  Redfield  on 
Wills  says,  no  restriction  on  the  right  of  de- 
vise ever  existed  in  this  countrv,  either  as  to 
real  or  personal  estate,  except  in  regard  to 
dower. 

But,  at  the  time  of  our  Revolution,  such 
limitations,  at  least  when  they  assumed  the 
form  of  estates  tail,  were  thought  to  be  not 
congenial  with  the  spirit  of  republican  insti- 
tutions. Hence,  the  several  btates,  led  by 
Virginia,  at  an  early  day,  passed  laws  abol- 
ishing estates  tail.  But  as  technical  estates 
tail  were  the  only  kind  of  limitation  which 
might  extend  into  perpetuity,  the  courts 
held  that  these  statutory  prohibitions  did  not 
extend  beyond  them,  and  that  other  limita- 
tions, making  provision  for  families,  might 
still  be  created  within  the  limits  adopted  by 
the  English  courts  to  guard  against  per- 
petuilies. 

By  this  means  the  subtle  and  intricate 
learning  which  envelopes  this  whole  subject, 
became  a  part  of  American  law,  and  has  led 
to  as  much  confusion  in  the  cases  as  had 
grown  up  in  England. 

The  Legislature  of  this  State,  as  early  as 
1822,  attempted  enactments  intended  to  make 
the  subject  plain  and  intelligible;  but  by 
some  means,  under  the  adjudication  of  the 
courts,  they  have  not  proven  successful,  as 
will  be  seen  by  the  cases  here  reduced  to 
digest. 

These  statutes  are  so  closely  interwoven 
with  the  whole  framework  of  our  State  deci- 
sions on  the  subject,  that  it  is  deemed  neces- 
sary to  insert  them  here. 

Act  concerning  Conveyances,  sect.  24. 
Every  estate  in  lands  or  slaves,  which  now 
is,  or  shall  hereafter  be  created  an  estate  in 
fee  Uil,  shall  be  an  estate  in  fee  simple ;  and 
the  same  shall  be  discharged  of  the  conditions 
annexed  thereto  by  the  common  law,  restrain- 
ing alienations,  before  the  donee  shall  have 
issue,  so  that  the  donee,  or  person  in  whom 
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the  conditional  fee  is  rested,  or  shall  vest 
shall  have  the  same  power  over  the  said 
estate,  as  if  thev  were  pare  and  absolute 
fees :  Provided^  That  any  person  may  make 
a  conveyance  or  devise  of  lands,  to  a  succes- 
sion of  donees  then  living,  and  the  heir  or 
heirs  of  the  body  of  the  remainderman,  and 
in  default  thereof,  to  the  right  heirs  of  the 
donor,  in  fee  simple  ;  Poin.  Code,  458,  H.  C. 
609. 

Sec.  25.  Alienations  of  land  shall  only 
pass  or  assure  such  title  as  the  alienor 
might  lawfully  pass  or  assure,  and  shall  not 
bar  the  residue  of  said  estate ;  nor  shall  the 
alienation  of  any  particular  estate  impair  or 
affect  the  remainder. 

Sec.  26.  Every  contingent  limitation  in  any 
deed  or  will,  made  to  depend  upon  the  dying 
of  any  person  without  heirs,  or  heirs  of  the 
body,  or  without  issue,  or  issue  of  the  body, 
or  without  children,  or  offspring  or  descend- 
ant, or  other  relative,  shall  be  held  and  in- 
terpreted a  limitation,  to  take  effect  when 
sacn  person  shall  die.  not  having  such  heir  or 
issue,  or  child  or  offspring,  or  descendant  or 
other  relative  (as  the  case  may  be),  living  at 
the  time  of  his  death,  or  born  to  nim  within 
ten  months  thereafter,  unless  the  intention 
of  such  limitation  be  otherwise  expressly  and 
plainly  declared  on  the  face  of  tne  deed  or 
will  creating  it. 

Sec.  27.  Where  an  estate  is  limited  in 
remainder  to  a  child  of  any  person  to  be  be- 
gotten, such  child  born  aftfr  the  decease  of 
the  father,  shall  take,  as  if  born  in  bis  life- 
time, although  no  estate  may  have  been  con- 
veyed to  support  the  contingent  remainder 
after  the  death  of  the  father ;  and,  hereafter, 
an  estate  of  freehold  or  inheritance  may  be 
made  to  commence  in  future,  by  deed,  in  like 
manner  as  by  will ;  lb. 

These  provisions  remained  unchanged  until 
1857.  Tne  code  of  that  date  enacts  as  fol- 
lows: 

Art.  3.  Estates  in  fee  tail  are  prohibited ; 
and  every  estate  which  shall  be  created  an 
estate  in  fee  tail,  shall  be  an  estate  in  fee 
simple :  Provided,  That  any  person  may 
make  a  conveyance  or  a  devise  of  lands  to  a 
succession  of  donees  then  living,  not  exceed- 
ing two ;  and  to  the  heirs  of  the  body  of  the 
remainderman ;  and  in  default  thereof,  to 
the  right  heirs  of  the  donor,  in  fee  simple ; 
Rev.  Code  of  1867.  p.  307. 

The  Code  of  1871,  re-enacts  this  section 
without  change,  p.  499,  sec.  2286. 

By  a  contract  made  in  the  State  of  Ten- 
nessee, in  contemplation  of  marriage  there, 
certain  slaves  owned  by  the  woman  were  con- 
veyed to  a  trustee  *'  for  the  use  of  the  wife 
daring  her  natural  life,  and  from  the  termina- 
tion of  that  estate  to  the  heirs  of  her  body 
and  their  heirs  forever :  and  in  case  she  should 
die  withont  such  heirs,  or,  having  such  heirs, 
they  should  die  before  they  arrive  at  mature 
age,  then  to  her  brothers  by  the  mother's  side, 
and  their  heirs  forever."  Held,  that  the  in- 
strument was  to  be  governed  by  the  law  of 
Tennessee,  and  that  the  case  of  Polk  y. Farts 
9  Yerger's  Rep.  207,  in  the  Supreme  Court  of 


Tennessee,  was  decisive  of  this  case,  and, 
shows  that  the  limitation  was  too  remote  and 
void,  and  that  the  whole  interest  vested  Id 
the  first  taker. 

The  court  intimated  strongly,  that  by  the 
laws  of  this  State,  the  limitation  woold  be 
good  ;  Carroll  v.  Renich,  7  S.  A  M.  798. 

Deed  of  gift  by  father  to  daughter  of  cer- 
tain slaves,  **  to  have  and  to  hold  the  same  to 
my  said  daughter,  and  the  heirs  of  her  bod^. 
Provided^  nevertheless,  that  should  my  said 
daughter  depart  this  life  without  heirs  of  her 
body,  then  the  said  slaves,  with  their  inc^eas^ 
shall  be  the  property  of  my  children  and 
grandchildren  who  shall  be  alive  at  my  said 
daughter's  decease." 

Held,  by  the  court,  that  this  was  a  valid 
limitation  by  the  operation  of  the  26th  sec  of 
the  act  concerning  conveyancers ;  Poindex- 
ter's  Revisal.458,  H.  &  H.  343;  without  re- 
gard to  the  common  law.  That  this  provision 
extends  equally  to  deeds  and  to  wills,  to  per- 
sonal and  to  real  estate,  except  where  the  use 
of  the  personalty  involved  its  consumption, 
and  that  it  will  be  difficult  to  conceive  a  case 
of  limitation  after  the  failure  of  issue,  which 
could  be  construed  to  be  an  estate  tail. 

Held,  also,  that  the  statute  famishes  a  rule 
of  construction,  simple,  obvious  and  intelli- 
gible ;  one  which  sweeps  away  the  whole  mass 
of  former  adjudications  on  the  subject,  and 
so  peremptory  that  the  courts  may  not  feel  at 
liberty  to  disregard  it ;  Kirby  v.  Calhoun, 
8  S.  &  M.  462. 

The  will  of  Mrs.  0.  SulUvant,  of  Sou^h 
Carolina,  contained  this  clause  :  **  I  give  and 
bequeath  to  my  daughter  Mary  certain  slaves, 
to  her  and  the  heirs  of  her  body ;  should  she 
die  without  an  heir,  her  part  to  go  to  or  be 
divided  between  all  her  brothers." 

Held,  by  the  court,  that  the  case  was  to  be 
decided  by  the  laws  of  South  Carolina,  and 
that  its  decisions  are  not  free  from  conflict 
and  confusion.  The  later  cases  in  that  Sute 
favor  a  construction  which  would  uphold  the 
present  limitation  as  valid,  and  in  accordance 
therewith,  the  court  held  it  to  be  good,  and  in 
harmony  with  the  certain  and  defiDite  rule 
which  the  statute  of  this  State  prescribes ; 
NeweU  v.  Newell,  9  S.  A  M.  56. 

A  testator  in  his  will  says  :  *'  I  wish  the 
property  I  bequeath  and  bestow  on  Sarah  A. 
Truly,  to  be  given  and  secured  to  herself  and 
her  bodily  heirs,  and  at  her  death,  should  she 
have  no  issue,  it  is  to  go  to  her  brothers  and 
sisters."  The  court  held  that ''  this  is  not 
an  estate  tail,  bnt  an  executory  devise, 
coming  within  the  provisions  of  our  statute 
in  regard  to  that  species  of  limitation,  and 
protected  by  it."  it  adds,  the  question  is 
fully  covered  by  the  decisions  in  Kirhy  v. 
Calhoun,  and  Carroll  v.  Rinich;  JRucker  v. 
Lambdin,  12S.  &M.230. 

iiequest  in  South  Carolina,  of  certain 
slaves,  **  to  Sally  Hwanzy.  the  wife  of  James 
Swanzy,  to  be  for  her  sole  and  separate  use, 
for  and  during  the  term  of  her  natural  life, 
and  after  her  decease  to  the  lawfal  heirs  of 
her  body  " 

Hdd,  in  accordance  with  Newell  v.  Jewell, 
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9  S.  A  M.  56,  that  this  limitation  was  not  too 
remote,  and  was  valid.  Shiart  v.  Swamy,  12 
S.  A  M.  C.  684. 

By  his  last  will,  John  Rail  devised  certain 
real  and  personal  estate  to  a  trustee,  for  his 
daughter  Marv,  and  directed  *' that  the  said 
Mary  should  have  the  entire  control  and  dis- 
posal of  the  proceeds  and  profits  of  said 
land  and  slaves  for  life,  and  at  ner  death  the 
said  land  and  slaves  shall  be  divided  among 
her  children  ;  but  in  case  she  should  die  with- 
out issue,  then  said  land  and  negroes  shall  be 
equally  divided  among  my  surviving  chil- 
dren." There  was  a  codicil  to  this  will, 
which  gave  rise  to  other  questions  in  the 
caise ;  but  the  court  held  that  it  did  not  af- 
fect the  limitation,  and  that  according  to  its 
former  decisions  the  limitation  was  valid. 
Held  also,  that  estates  created  by  the  exer- 
cise of  powers,  deriving  their  effect  from  the 
statute  of  uses,  and  not  transgressing  the 
rules  adopted  to  guard  against  perpetuities, 
have  the  same  claims  to  support,  as  execu- 
tory devises,  and  should  be  neld  equally  pro- 
tected by  the  26th  section  of  onr  statute ; 
Rail  V.  Dotson,  14  S.  k  M.  176. 

In  Powell  V.  Brandon,  2  C.  343,  the  oper- 
ative words  of  the  will  were  to  create  a  trust 
for  certain  specified  purposes,  then  in  trust, 
''after  the  decease  of  Matthew  Brandon,  to 
put  and  continue  in  possession  of  said  land 
and  slaves,  the  lineal  descendants  of  the  said 
Matthew  to  the  remotest  posterity,  and  on 
failure  of  lineal  descendants  of  said  Matthew, 
then  to  the  heirs  generally  of  the  testator." 

llie  court  held,  that  the  rule  in  SheUy's 
Case^  at  least  as  to  personal  propertv,  had 
not  been  abolished  by  the  twenty-fourth  and 
twenty-sixth  sections  of  the  acts  above  set 
out,  but  that  the  same  still  exists,  and  will  be 
applied  whenever  it  expressly  or  as  plainly 
appears  from  the  instrument  creating  the 
estate,  that  it  was  the  intention  of  the  grantor, 
by  the  use  of  the  words  **  heirs,"  **  heirs  of 
the  body,"  **  issue, "  Ac,  to  specify  a  class  or 
denomination  of  persons,  to  take  the  inher- 
itance in  succession  from  generation  to  gener- 
ation,  in  their  character  as  heirs  of  the 
ancestor. 

It  is  expressly  declared,  continued  the 
court,  that  the  limitation  in  this  case  shall 
take  effect  whenever  **  there  shall  be  a  failure 
of  lineal  descendants  of  Matthew  Brandon, 
in  the  latest  posterity,"  a  period  of  time  so 
indefinite  and  remote  that  it  might  not  take 
effect  for  a  hundred  or  a  thousand  years. 
8ach  a  limitation  is  not  valid,  because  against 
the  principles  of  the  common  law,  at  war  with 
the  f«ettled  policy  of  the  8tate,  and  in  violution 
of  the  spirit,  if  not  the  letter,  of  the  twenty- 
sixth  section  of  the  Act  of  1822. 

Held,  further,  **  that  such  a  devise  of  slaves 
is  within  the  rule  in  Shelly' $  Case,  and  would 
vest  an  estate  tail  in  the  first  taker,  which, 
by  the  twenty-fourth  section  of  the  Act  of 
1822,  is  converted  into  a  fee  simple.  That  the 
proviso  to  that  section  relates  exclusively  to 
real  estate,  and  cannot  affect  the  application 
of  .the  rule  to  personalty,  and  that  the  will 


vested  a  fee  simple  title  in  the  first  taker ;" 
PoweU  V.  Brandon,  2  C.  343. 

Note  by  thr  Author.  The  decision  in  this 
case,  is  in^ entire  accordance  with  the  previous 
decisions  of  the  court ;  it  could  not  have  been 
held  otherwise,  than  that  the  limitation  was 
void.  But  the  grounds  of  the  decision,  and 
the  reasoning  in  support  of  it,  differ  widely 
from  the  earlier  cases.  They  hold,  that  the  ^ 
statute  in  itself  furnished  a  rule  sufficientiv 
comprehensive  for  the  determination  of  all 
questions  arising  upon  those  vexed  points  ; 
this  case  holds  that  it  does  not,  and  that  it  is 
a  necessity,  at  least  in  cases  of  personalty, 
to  invoke  the  aid  of  the  rule  in  Shelly' h  Ca^e  ; 
but  it  is  not  necessary,  in  the  view  of  the 
earlier  cases,  to  make  such  resort. 

By  the  rule  in  Shelly's  Case,  *•  where  there 
is  a  gift  or  conveyance  to  the  ancestor,  and 
in  the  same  gift  or  conveyance  an  estate  is 
limited  to  his  heirs  or  the  heirs  of  bis  body, 
the  heirs  are  words»  of  limitation  on  the 
estate,  and  not  words  of  purchase.*'  This 
rule,  it  is  admitted,  in  most  cases,  interferes 
with  the  presumed,  and  often  with  the 
declared  intention  of  the  parties  to  the  in- 
strument. The  26th  section  reverses  this 
rule.  It  makes  the  intention  paramount. 
It  gives  to  certain  well  known  words  a  deter- 
minate meaning;  that  meaning  is  made  to 
prevail,  in  order  to  carry  out  the  intention, 
and  to  give  validity  to  the  disposition.  But 
if  the  instrument  creating  the  limitation 
clearly  and  expressly  declares  on  its  face  a 
contrary  intention,  so  as  to  exclude  the  statu- 
tory construction,  then  the  limitation  is  void, 
not  because  of  the  rule  in  Shellv's  Case,  but 
because  it  violates  a  more  general  principle — 
the  law  which  prohibits  perpetuities.  This 
seems  to  me  to  be  the  true  meaning  of  the 
statute,  and  that  the  rule  which  it  turnishes 
is  amply  sufficient  to  work  out  its  own 
results. 

This  departure  opened  the  door  to  still 
wider  divergance  in  subsequent  cases. 

The  forfeiture  of  the  life  estate  by  act  of  the 
tenant  for  life,  does  not  affect  the  interest  of 
the  remainder  man ;  Archer  v.  Jones,  4  C.  583. 

Where  a  grant  of  hind  is  made  upon  a  cer- 
tain condition,  which  is  not  complied  with  by 
the  grantee,  the  land  would  revert  to  the 
grantor ;  but  this  does  not  hold  as  to  por- 
tions of  the  land  sold  bj  the  grantor,  in  the 
attempt  to  comply  with  the  condition ;  Gad- 
berry  v.  Sheppard,  5  C.  203. 

Deed  of  gift  by  a  father  to  his  daughter 
**  of  a  slave,  and  her  future  increase  to  her, 
and  the  heirs  of  her  body  forever : "  Held, 
by  the  court,  that  the  proviso  to  the  24th 
section  refers  exclusively  to  conveyances  and 
devisees  of  lands. 

Heldy  also,  that  the  rule  in  Shelly's  Case,  so 
far,  at  least,  as  personal  property  is  con- 
cerned, had  not  been  abolished.  That  the 
statute  itself  is  a  legislative  recognition  of  the 
existence  of  the  rule,  and  is  equivalent  to  a 
declaration  that  it  should  be  applied  in  all 
cases  in  which,  under  the  operation  of  the 
statute,  it  could,  according  to  settled  doc- 
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trine,  be  applied :  Hdd.  also,  that  the  24th 
section  was  designed  to  abolish  entailments 
in  respect  to  lands  and  slnves,  or  to  raise 
them  to  the  dignity  of  estates  in  fee  simple. 
That  the  language  of  the  proviso  is  definite 
and  intelligible;  and  that  the  boundaries  of 
the  limitations  therein  sanctioned,  are  marked 
with  unmistakable  certainty  ;  and  that  it  was 
not  the  intention  of  the  26t'h  section  to  intro- 
duce new,  or  render  valid,  limitations  upon  a 
contingency  not  theretofore  recognized  by 
the  courts,  as  it  must  be  construed  in  refer- 
ence to  the  24th  section  of  the  same  act, 
whose  object  was  to  free  property  from  the 
fetters  of  entailment.  Moreover,  that  it  was 
the  object  of  the  2Cth  section  simply  to  lay 
down  a  certain,  intelligible  and  uniform  rule 
of  construction,  by  affixing  to  certain  words 
used  in  deeds  and  wills,  a  definite  and  fixed 
signification,  different  from  that  which  had 
been  theretofore  attached  to  the  same  words 
by  the  courts :  Held,  also,  that  the  terms  of 
the  instrument,  in  this  case,  would  have  con- 
veyed an  estate  in  fee  tail,  in  real  estate,  and 
consequently  the  whole  interest  in  personal 
propi-rty;  Hampton  y.  RafJier,  1  G.  10,3. 

John  Thurman  by  his  deed,  conveyed  cer- 
tain property  *•  in  trust  for  his  daughter  dur- 
ing hei*  life,  and  after  her  deat  h  to  her  child  or 
children  ;  but  should  she  die  without  living  is- 
suo,  then  and  in  that  case  to  his  lawful  heirs." 
The  rights  of  the  parties  to  this  controversy 
accrued  in  Alabama,  and  must  be  governed 
by  the  laws  of  thai  State ;  but  the  court  seems 
to  regard  the  laws  of  that  State  and  of  this, 
as  the  same  in  this  particular:  Held,  that 
partial  fnterests  in  personal  chattels  may  now 
be  created,  both  at  law  and  in  equity,  though 
it  was  formerly  otherwise ;  and  that  where 
the  right  to  create  a  life  estate  in  chattels  is 
admitted,  the  right  to  limit  a  remainder  nec- 
essarily follows.  Farther,  that  reversionary 
interests,  or  gwcwt  reversions  of  personal  chat- 
,  tels,  exist  both  in  law  and  at  equity,  where 
partial  interests  alone  are  created  in  them ; 
and  in  a' I  cases  in  which  partial  interests  are 
created,  with  limitations  over  which  fail  to 
take  effect,  or  which  are  void  ab  initio,  or 
which  become  void;  except  in  those  cases  in 
which  an  intention  to  dispose  of  the  whole 
interest  is  apparent,  and  where  also  conditional 
limitations  are  engrafted  upon  interests  in 
the  first  takers,  which  in  the  absence  of  the 
conditional  limitations,  would  be  held  to  be 
ab.-olnte  interests. 

A  man  cannot  make  a  conveyance  of  real 
estate  to  his  heirs;  they  would  take  by 
descent  as  the  superior  title.  Hence,  an  ulti- 
mate remainder,  limited  to  the  right  heirs  of 
the  grantor,  is  void.  The  same  principle  is 
applicable  to  gifts  of  personal  property,  and 
the  reversionary  interest  passes  by  representa- 
tion and  not  by  purchase.  In  this  case,  the 
limitation  to  the  heirs  of  the  donor  was  void, 
and  the  property  vested  absolutely  in  the 
donee. 

The  limitation  of  the  life  estate  to  the 
donee,  with  direction  of  a  return  of  the  prop- 
erty to  the  heirs  of  the  donor,  upon  failure 
of  issue  of  the  donee,  does  not  prevent  her 


from  taking  by  distribution,  as  next  of  kin  of 
the  donor  ;  if  the  property  did  not  vest,  by 
force  of  the  deed,  absolutely  in  the  donee. 
If  the  absolute  estate  did  not  vest,  the  limi- 
tation over  to  his  heirs  remained  in  the 
donor  as  his  reversion,  and  at  his  death  went 
to  those  who  were  his  next  of  kin  at  that 
time,  and  not  to  those  who  became  next  of 
kin  by  events  after  that  time ;  Harris  v.  Mc- 
Laran,  1  G.  533. 

Benjamin  Roach,  by  his  last  will  and  tes- 
tament, gave  certain  real  and  personal  estate 
to  his  daughter  Mary,  who  afterwards  mar- 
ried  the  appellant,  Jordan.  The  will  contains 
the  following  clause,  which  gave  rise  to  the 
controversy  in  this  case :  "  To  make  my  in- 
tention plain,  the  property  in  this  my  last 
will  and  testament,  devised  and  bequeathed 
to  my  daughter,  is  for  her  sole  and  separate 
use  and  behoof,  and  her  heirs  forever ;  but 
should  she  die  without  issue,  or  if  her  child 
or  children  surviving  her.  should  die  before 
arriving  at  the  age  of  twenty-one,  then  the  es- 
tate herein  devised  shall  revert  to  my  other 
children  and  their  heirs,  share  and  share  alike, 
according  to  the  laws  of  this  State."  Mary 
died,  after  having  given  birth  to  twins,  who 
survived  her  but  a  few  weeks  :  Held,  by  the 
court,  that  under  this  instrument,  Mrs.  Jor- 
dan did  not  take  an  estate  in  fee  simple,  but 
an  estate  tail,  unless  the  subsequent  limita- 
tion had  the  effect  to  convert  it  into  a  quali- 
fied fee.  determinable  on  the  conditions  speci- 
fied. The  effect  of -our  statute,  is  to  make 
the  limitation  over  to  **the  other  children, 
a  limitation  dependent  upon  a  definite  failure 
of  issue,  unless  the  contrary  intention  is  ex- 
pressly and  plainly  declared  on  the  face  of 
the  will." 

'I'he  devise  in  this  case  is  one  to  which  this 
legislative  construction  attaches,  and  the 
same  construction  must  be  given,  as  if  the 
will  contained  the  additional  words,  "  liviuir 
at  the  time  of  her  death."  The  word  **  heirs  " 
in  this  case  was  used  by  the  testator  in 
the  restricted  sense  **of  heirs  of  the  body," 
and  the  superadded  words  **  living  at  the 
time  of  her  death."  do  not  convert  the  fee 
tail  limited  to  her,  into  a  qualified  or  deter- 
minable fee,  and  thus  render  the  limitation 
over  good  as  an  executory  devise.  They  are 
nothing  more  than  what  is  involved  in  the 
very  nature  of  the  estate  itself,  and  are  in 
strictness,  perhaps,  a  mere  nullity  (citing 
Driver  v.  Edgor.  (Jowp.  379.) 

'I'here  is  a  settled  distinction  between  cases 
of  this  character,  and  those  in  which  the  first 
limitation  is  to  the  devisee,  and  his  heirs 
generally,  which  would  carry  the  fee  simple  ; 
and  the  words  *'  dying  without  leavin^r  issae 
at  the  time  of  his  death,"  subsequently  used, 
are  held  to  cut  down  the  fee  simple.  They 
cite  Ptlls  v.  Brovm,  Cro.  Ins.  590,  whicn 
decided  that  a««  a  fee  could  not  by  way  of  re- 
mainder be  limited  after  another,  the  limita- 
tion being  on  a  definite  failure  of  issue,  was 
good  as  an  executory  devise ;  and  the  court 
adds,  that  words  which  import  a  definite 
failure  of  issue  following  a  devise  of  the  fee, 
will  never  confer  an  estate  tail.   On  this  view, 
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thererore,  Mrs.  Jordan  took  an  estate  in  fee, 
subject  to  be  determined  by  the  event  of  her 
death  without  issue  then  living,  and  not  an 
estate  tail. 

Tiie  limitation  in  this  case  is  made  to  de- 
pend upon  a  double  contingency,  first,  the 
death  of  Mrs.  Roach  without  issue,  and  next 
the  death  of  her  child  or  children,  under  the 
age  of  twenty-one  years.  Mrs.  Roach  having 
had  issue,  the  first  contingency  failed,  and 
the  court,  confining  its  attention  to  the 
second,  first  considered  the  questions  arising 
upon  it.  without  regard  to  the  statute,  and 
with  exclusive  reference  to  the  English  law. 

By  that  law,  executory  devises  are  not 
subject  to  be  barred  or  destroyed,  and  the 
courts  have,  therefore*,  prescribed  certain 
limits  of  time,  within  whicn  they  must  be  con- 
fined, and  if  they  transcend  these  limits,  they 
are  void.  The  utmost  limits  allowed  to  them 
are  a  life  or  lives  in  being,  and  twenty-one 
years  and  the  fraction  of  a  year,  sufiicient  to 
cover  the  ordinary  period  of  gestation. 

The  question  is,  does  this  will  violate  this 
rule?  The  intention  of  the  testator  to  be  de- 
duced by  applying  the  principles  of  law  from 
the  terms  of  the  will  must  determine  it.  Then 
was  it  the  testator's  intention  that  the  contin- 
gency, upon  which  within  the  limitation  over 
was  to  take  efiect,  roust  happen  twenty-one 
years  after  the  death  of  Mrs.  Jordan. 

The  words  "child  or  children,"  as  they  are 
employed  in  the  will,  are  synonymous  with 
*'  issue."  The  term  •* issue  "  is  of  very  exten- 
sive import,  and  when  used  as  a  word  of  pur- 
chase, or  when  unexplained  or  uncontroHed 
by  any  clear  indication  of  intention,  will  com- 
prise all  persons  who  can  claim  as  descendants, 
whether  as  children,  grandchildren.  &c.,  from 
or  through  the  person  to  whose  issue  the  limita- 
tion is  made  ;  and  to  restrict  the  legal  meaning 
of  the  term,  a  clear  intention  must  appear  upon 
the  will. 

Unless,  therefore,  there  is  some  clear  indi- 
cation  in  the  will  before  us  that  the  testator 
intended  to  restrain  the  legal  import  of  the 
term,  and  to  confine  it  to  some  limited  por- 
tion of  the  issue  of  her  daughter,  as  the  im- 
mediate issue,  to  the  exclusion  of  her  grand- 
children, or  great-grandchildren,  he  must  be 
understood  to  include  as  the  objects  of  his 
bounty,  any  or  all  of  her  remotest  descendants 
who  might  live  to  attain  the  age  of  twenty-one 
years. 

The  court  held  that  there  was  no  indication 
of  an  intention  to  restrain  the  legal  import  of 
the  term,  and  that  the  clear  and  manirest  in- 
tention of  the  testator  was  that  the  limitation 
over  was  not  to  take  effect  upon  anv  contin- 
g'ency  short  of  an  entire  failure  of  the  lineal 
descendants  of  Mrs.  Jordan. 

The  principle  upon  which  it  is  held,  that 
where  lands  are  devised  to  one  and  his  heirs 
g-enerally,  with  a  limitation  over  if  he  shall 
die  under  the  age  of  twenty-one,  and  without 
issae,  a  definite  failure  of  issue  is  intended, 
and  hence  is  construed  as  a  *'  devise  in  fee 
simple,  subject  to  an  executory  limitation 
over,  in  the  event  of  the  prior  devisee's  death 


under  the  given  age,  and  leaving  no  issue  sur- 
viving him,"  is  not  applicable  to  this  case. 

That  class  of  cases  is  not  like  the  case  at 
bar.  In  all  the  cases  in  which  the  event  of 
the  dying  of  the  first  taker  is  confined  to  a 
definite  age,  the  person  upon  whose  death 
without  issue  is  made  dependent,  is  referred 
to  as  a  specific  person  or  individual  who  can 
only  take  in  the  character  and  capacity  of  a 
purchaser,  and  not  as  a  class  or  denomina- 
tion of  individuals,  who  would  take  by  inheri- 
tance. 

In  the  will  before  the  court,  the  issue  of 
Mrs.  Jordan  would  not  take  by  immediate 
devise,  as  purchasers,  but  by  descent  as  her 
heirs,  and  are  not  referred  to  as  specified  in- 
dividuals, but  as  a  class  or  denomination  of 
persons  to  take  in  succession,  any  individual 
of  whom,  attaining  the  age  of  twenty-one, 
would  be  entitled. 

Where  lands  are  devised  to  one  and  his 
heirs,  with  a  devise  pver,  in  case  he  should 
die  without  issue,  or  such  issue  should  die 
under  the  age  of  twenty-one,  he  would  be 
tenant  in  tail,  which  clearly  would  not  be  the 
case  if  the  words  referring  to  the  dying  of 
the  issue  under  twenty-one,  imported  a  defi- 
nite failure,  or  an  extinction  of  the  issue 
within  twenty-one  years  from  the  death  of  the 
first  taker. 

This  principle  was  recognized  in  the  lead- 
ing cases  of  Johnson  v.  Wright.  2  J.  291, 
and  afterwards  in  the  case  of  Grimshaw  v. 
Pickup.  9  S.  &  M.  596.  In  these  cases,  it 
was  held,  that  the  contingency  of  the  issue 
dying  under  twenty-one,  did  not  necessarily 
imply  a  failure  of  issue  at  a  specified  time, 
and  therefore  could  not  control  the  legal 
import  of  the  words,  **die  without  issue," 
previously  used. 

According  to  the  true  legal  construction  of 
this  will,  the  issue  of  the  issue,  or  the  grnnd- 
children  of  iMrs.  Jordan,  were  included  within 
the  objects  of  the  testator's  generosity,  and 
the  limitation  over  could  not  vest,  so  l(»ng  as 
a  grandchild  or  great-grandchild  of  the  first 
devisee  survived.  The  contingency,  therefore, 
was  too  remote,  and  the  limitation  over  void 
as  an  executory  devise.  The  whole  property, 
real  and  personal,  vested  absolutely  in  Mrs. 
Jordan. 

This  disposes  of  the  controversy,  unless  the 
statute  sustains  the  devise  over  to  the  other 
children  of  the  testator.  We  propose  to 
make  a  very  brief  examination  of  this  subject. 

The  27th  section  of  the  Act  of  1822,  by  its 
last  clause,  enacts,  *Mhat  hereafter  an  estate 
of  freehold  or  of  inheritance,  may  be  made  to 
commence  in  future,  by  deed,  in  like  manner 
as  by  will.  This  clause,  the  only  one  material 
to  be  noticed,  was  not  designed  to  relax  the 
rule  against  perpetuities,  and  to  sancii  n 
limitations  by  way  of  executory  devise,  which, 
under  the  rule  against  perpetuities,  would  be 
void.  One  of  the  main  eflrects  of  this  provi- 
sion is  to  destroy  the  characteristic  differ- 
ences then  recognized  between  remainders 
and  conditional  limitations,  or  executory 
devises. 

When  this  statute  was  passed,  neither  the 
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Btatnte  de  donis  condionaltbus,  nor  the 
g'.atate  of  wills,  was  in  force  in  this  State, 
the  Legislature  having  declared  as  early  as 
1807,  that  all  the  statutes  of  Great  Britain 
not  re-enacted,  were  excluded  from  operation 
within  the  territory.  It  follows  tnat  the 
wiiole  doctrine,  in  re^rd  to  estates  tail  and 
executory  devises,  which  was  engrafted  upon 
the  statutes  above  named,  never  had  exis- 
tence in  this  State  by  legislative  enactment, 
and  consequently  the  whole  system  of  rules 
in  regard  to  estates  tail,  which  was  con- 
«trncted  upon  it  by  the  English  courts,  never 
was  a  part  of  our  jurisprudence. 

The  26th  section  or  the  statute,  as  con- 
strued by  this  court,  was  not  intended  to 
authorize  new  limitations,  upon  contingen- 
cies not  warranted  by  the  common  law,  but 
to  apply  a  definite  and  fixed  construction  to 
certain  words  of  freauent  use  in  deeds  and 
wills,  in  cases  in  which  the  grantor  or  testa- 
tor, had  not  upon  the  fa(*e  of  the  instrument, 
plainly  and  expressly  declared  the  meaning 
to  be  otherwise. 

By  declaring  in  the  24th  section,  ''  that 
every  estate  in  lands  or  slaves,  which  now  is, 
or  shall  hereafter  be  created  an  estate  in  fee 
tail,  shall  be  an  estate  in  fee  simple  abso- 
lute." the  Legislature  must  have  intended  to 
abolish  estates  tail,  supposing  them  to  exist 
under  our  law,  as  it  ttien  stood,  or  it  must 
have  intended  to  limit  the  power  which  a 
man  ma^  have  over  his  own  estate,  and  to 
confine  its  exercise  within  the  period  of  his 
own  life. 

We  must  look  at  the  statute  as  one,  the 
express  object  of  which  was  to  abolish  estatt  s 
tail,which  the  Legislature  supposed  was  sanc- 
tioned by  the  law,  and  construe  it  accordingly. 
Its  manifest  object  was,  by  converting  fees 
tail  into  fees  simple,  to  withdraw  the  re- 
straints upon  the  alienation  of  property  im- 
posed by  the  system  of  entailments.  But  the 
legislature  thought  that  the  right  of  alienation 
might  be  suspended  for  a  limited  period  of 
time  after  a  person,  either  by  conveyance  or 
devise,  has  divested  himself  of  the  ownership 
of  his  estate.  By  the  proviso  to  the  24tb 
section,  it  has  fixed  that  limit  to  a  life  or  lives 
in  being,  giving  to  the  donor  or  devinor  the 
right  to  limit  the  ultimate  fee  to  the  heirs  of 
the  body  of  the  remainderman,  and  in  default 
of  such  heirs,  to  his  own  right  heirs.  Within 
this  limit,  partial  interests  or  particular 
estates,  given  to  the  successive  donees,  may 
be  created  by  deed,  or  by  executory  devise. 

There  is  nothing  in  the  proviso,  or  upon 
the  face  of  the  statute,  or  witnin  its  equity,  or 
in  the  policy  of  the  law,  from  which  the  au- 
thority can  be  inferred,  to  limit  an  estate 
upon  a  contingency  which  is  not  to  happen, 
within  the  compass  of  time  prescribed  by  the 
proviso. 

This  court  has  heretofore  recognized  the 
validity,  in  regard  to  both  real  estate  and 
personal  property,  of  limitations  by  way  of 
executory  devise,  but  it  has  never  held  that 
broader  limits  were  allowed,  than  the  bound- 
aries prescribed  by  the  proviso,  to  the 
24th  section  (Kirhy  y.  Calhoun,  8  S.  &  M. 


462 ;  Lamhden  v.  RurJcer,  12   ib.  230) ;  Jor^ 
dan  T.  Roach,  3  O.  48L 

Note  by  thr  Author.  As  this  decision 
goes  far  beyond  Powell  v.  Brandon,  and  is 
an  entire  overthrow  of  the  doctrine,  **tbat 
the  stafute  of  itself  furnishes  a  rule  amply 
sufficient  for  the  determination  of  all  ques- 
tions arising  upon  the  limitation  of  estates," 
which  had  been  established  by  at  least  four 
unanimous  decisions  of  the  court,  it  ^ay  be 
pardoned  the  writer  of  those  opinions,  to 
submit  some  remarks  on  the  present  case. 

Those  earlier  cases  in  the  court,  rested 
upon  the  position  that  the  statute  contained 
within  itself,  the  means  of  redeeming  this 
branch  of  the  law,  from  the  obscurity  and 
perplexity  which  rested  upon  it.  by  reason  of 
conflicting  decisions  which  had  bpen  accumu- 
lating for  centuries.  In  taking  this  position, 
the  court  followed  the  lead  of  the  case  of 
Smith  and  Wife  y.  Chapman.  1  H.  &M.,a 
case  which  Hoffman,  in  his  course  of  legal 
studies,  pronounced  to  be  the  ablest  in  the 
American  books. 

The  object  of  the  Legislature,  it  was  be- 
lieved,  was  to  place  the  law  upon  the  sub- 
ject, in  a  simple  and  intelligible  form.    The 
26th  section  of   the  statute  declares,  that 
certain  words,  which,  for  a  long  course  of 
time,  had  been  the  fruitful  source  of  contro- 
versy.  should  be  held  to  mean,  not  an  indefi- 
nite, but  a  definite  failure  of  issue,  **  unless  a 
contrary  intention  is  expressly  and  plainly 
declared  on  the  face  of  the  instrument."  That 
such  contrary  intention  does  not   expressly 
and  plainly  appear  on  the  face  of  the  will  of 
Mr.  Koach,  is  demonstrated  by  the  elaborate 
course  of  reasoning  and  argument  pursued  by 
the  court,  to  deduce  such  intention,  by  the 
application  of  principles  of  law,  and  rules  of 
construction,  drawn  rrom  cases  of  remote  an- 
tiquity, to  the  terms  of  his  will.    As  a  speci- 
men of  this  line  of  argument,  we  select  the 
assertion  of  the  court,  that  the  testator  used 
the  word  **  heirs.**  in  the  restricted  sense  of 
"  heirs  of  the  body ; "  and  so  interpreting  that 
word,  they  sav  that  Mrs.  Jordan  took  an  es- 
tate  tail,  unless  the  subsequent  limitation 
had  the  effect  to  convert  it  into  a  qualified, 
determinable  fee.    Here,  such  intention  was 
not.  in  the  language  of  the  statute,  expressly 
and  plainly  declared,  or  it  could  not  have 
been  necessary  to  interpolate  "the  words 
heirs  of  the  body,"  from  a  conjectural  inter- 
pretation to  reach  that  result. 

In  the  same  vein,  the  court  say.  the  word 
*•  child  or  children  "  is  synonymous  with 
*"*  issue"  and  that  when  "  issue  "  is  unexplained 
and  uncontrolled  by  any  clear  indication  of 
intention,  it  means  descendants  to  an  indefi- 
nite extent  of  duration,  and  to  rednci  the 
legal  meaning  of  the  term,  a  clear  inieutiou 
must  appear  upon  the  face  of  the  will. 

With  all  due  deference,  it  is  submitted  that 
the  authorities  do  not  sui^tain  this  view. 
Roper  says  the  word  **  children  "  does  not, 
ordinarily  and  properly  speaking,  comprehend 
**  grandchildren  and  issue  generally ;"  Legm. 
68.  Kent  says  the  word  **  issue  '*  in  deYiaea  of 
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teal  estate  often  tnenns  children,  and  is  then 
a  word  of  purchase,  though  it  may  be  used 
eilber  as  a  word  of  limitation  or  of  purchajte ; 
Cora.  4.  p.  230.  Keyes  "  on  Chattels,"  p  68, 
section  97,  says  the  word  children  is  con- 
strued in  its  natural  sense,  and  is  not  so  ex- 
tended as  to  include  grandchildren,  unless 
the  intent  is  apparent,  or  the  iiifttrument 
would  otherwise  be  inoperative.  The  onus 
rests  upon  those  who  desire  to  extend  the  con- 
structton.    See  Tucker  v.  Stites,  10  G.  196. 

Id  Hubbard  v.  Sdsf^r.  44  M.  705,  the 
court  says  that  the  word  -'children"  is,  in  a 
technical  as  well  as  in  a  general  sense,  used 
as  a  word  of  purchase,  as  a  description  of 
persons^  and  not  as  a  word  of  limitation.  If 
another  meaning  is  sought  to  be  enforced 
upon  it  in  a  particular  will,  deflecting  it 
from  its  general  and  appropriate  sense,  that 
must  be  made  out  by  clear  and  unequivocal 
evidence.  And  what  is  most  remarkable  is, 
that  the  same  judge  who  delivered  the 
opini(m  in  Jordan  v.  Roa^K  says  twice,  in 
his  dissenting  opinion  in  Gra^  v.  Brtdgforth, 
4  G.  312,  that  tne  legal  and  appropriate  sense 
of  the  word  ''children"  is  tne  *•  immediate 
offspring  "  of  the  party.  Authorities  to  the 
same  effect  might  be  greatly  extended,  but 
these  are  deemed  sufficient  and  conclusive. 
They  show  that  in  its  usual,  and  even  in  its 
appropriate,  legal  meaning,  it  does  not 
ordinarily  embrace  any  but  the  immediate 
offspring.  That  if  any  one  avers  the  con- 
trary, the  onus  is  upon  him,  and  he  mi^st 
sustain  it  by  clear  and  unequivocal  evidence. 
But  in  this  case  the  court  explicitly  lays 
down  the  reverse  of  this  rule,  and  says  that 
if  unexplained  and  uncontrolled,  it  means 
descendants  to  an  indefinite  extent,  and  to 
restrict  that  meaning,  a  clear  intention  must 
appear  on  the  face  of  the  instrument ;  and  it 
equally  reverses  the  statutory  ru^e.  This 
decision  ascribes  to  them  a  technical  meaning, 
carrying  with  it  an  indefinite  failure  of  issue, 
unless  the  instrument  itself  gives  a  clear 
indication  of  a  different  intention. 

It  is  said  the  intention  of  a  will  mast  govern 
in  its  construction,  unless  plainly  against  the 
rules  of  law.  Here  the  will  expresslv  ex- 
cludes the  marital  rights  of  the  husband,  and 
yet  by  a  construction  of  it,  not  from  express 
and  plain  words  upon  its  face,  but  deduced 
from  adjudged  cases,  decided  long  before  the 
statute,  the  whole  estate  is  made  to  go  to  the 
husband,  a  result  which  the  testator  sedu- 
lously sought  to  avert. 

The  meaning  of  this  term  **  children,"  is 
made  by  the  court,  the  very  hinge  upon  which 
the  decision  turns,  and  resting  upon  a  mis- 
apprehension,  according  to  the  authorities,  of 
the  meaning  of  that  term,  necessarily  involves 
error  in  the  conclusion. 

It  may  not  be  unworthy  of  remark,  that  the 
case  of  Driver  ^,  Edg  ir,  Coyrn,  379.  cited  and 
relied  on  by  the  court,  could  not  have  been 
decided  in  this  State  as  it  was  in  England, 
because  the  2.5th  section  of  our  statute  of 
conveyances,  provides  that  an  alienation  of  a 
greater  estate  than  he  is  entitled  to.  by  any 
person,  shall  only  pass  his  own  right,  and 


shall  not  affect  the  interest  of  those  in  re- 
mainder ;  See  Archer  y.  Jones,  4  0.  ft83.  A 
decision  based  on  unsound  authority,  partakes 
of  the  unsoundness. 

The  criticism  of  the  court,  upon  the  lan- 
guage of  the  24th  section,  may  be  just,  yet 
they  felt  themselves  bound  to  construe  it  as 
if  the  Legislature  anderstood  what  it  said. 
The  same  regard  to  the  intention  of  the  26th 
section,  might  have  saved  an  infinitude  of 
difficulty  and  uncertainty. 

it  is  not  easy  to  perceive  the  significance 
and  the  bearing  of  the  position  of  the  court, 
that  neither  the  statute  de  donis.  13  Edw.  I., 
nor  the  statue  of  wills  of  32  Hen.  VIII.,  ever 
had  existence  here  after  their  repeal  in  1807. 
In  the  ordinance  for  the  orgnnization  of  the 
Mississippi  Territory  in  179^.  provision  was 
made  for  the  transmission  of  estates  by  de- 
scent, by  devise  or  bequest,  and  by  convey- 
ances, and  provisions  for  these  purposes  were 
contained  in  Toulmin's  &  Turner's  Digest, 
and  have  always  formed:  in  some  shape,  a 
substantial  part  of  our  laws.  They  gave  the 
unlimited  right  to  the  owner  to  devise  all  his 
estate,  right,  title  and  interest  in  possession, 
remainder  or  reversion,  or  goods  and  chattels, 
and  personal  estate  of  every  description. 
There  was  nothing  to  prevent  the  cutting  up 
of  the  estate  into  different  parcels,  and  dis- 
posing of  a  partial  interest  to  one,  and  of  the 
residuum  to  Another.  There  was  no  legist 
lative  prohibition  in  this  respect,  until  the 
Act  of  1822.  Apart  from  that  prohibition, 
without  any  dependence  upon  tne  English 
statutes,  the  owner  might  limit  his  estate  at 
pleasure,  unless  he  violated  the  rule  against 
creating  perpetuities,  and  to  put  bounds  to 
this  unlimited  right,  was  the  object  of  the 
act  abolishing  entails  in  1822. 

But  it  is  time  to  close  this  comment,  per. 
haps  already  too  far  extended.  The  just 
conclusion  would  seem  to  be.  that  the  devise 
of  the  real  estate  in  this  will  was  void,  be- 
cause it  transcended  the  limits  of  the  proviso 
to  the  24th  section  of  the  statute ;  but  that 
the  bequest  of  the  personal  estate  was  valid, 
because,  according  to  two  decisions  of  the 
court,  the  proviso  does  not  extend  to  per- 
sonalty; and  that  to  make  it  invalid,  as  a 
limitation  upon  an  indefinite  failure  of  issue, 
in  the  language  of  the  court  in  Gray  v. 
Bridgforth.A  G.  312,  ••is  in  opposition  to  the 
entire  weight  of  modern  authorities." 

The  cases  following  Jordan  v.  Roach,  and 
dependent  upon  it,  will  receive  no  separate 
comment.  But  Sims  v.  Conger,  10  G.  231, 
decided  the  limitation  in  that  case  to  bf  valid, 
upon  words  not  materially  different  from  those 
contained  in  the  will  of  Mr.  Roach,  and 
thereby  gave  full  effect  to  the  statute.  And 
this  would  seem  to  be  the  effect,  in  Hubbard 
V.  Selser,  44  M.  70.5. 

The  will  of  David  Bridgforth,  who  died  in 
Tennessee,  contained  this  clause  :  *'  If  any  of 
my  children  shall  die  without  heirs,  then  the 
property  hereby  devised  to  them  is  to  be 
equally  divided  among  the  balance  of  my 
children,  or  the  heirs  o?  their  bodies.** 
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This  provision  is  to  be  decided  by  the  laws 
of  Tennessee.  The  Supreme  Court  of  that 
State  has  frequently  held,  that  although  the 
words  **  dyiiiff  without  issue,"  if  they  stand 
alone  in  a  will,  must  be  taken  in  their  techni- 
cal sense  to  mean  an  indefinite  failure  of 
issue  ;  yet.  that  any  accompanying  words,  or 
clause,  or  circumstance  in  the  will,  indicating 
that  the  general  words  w^re  used  in  the  sense 
of  dying  without  issue  living  at  the  time  of 
the  death,  will  control  that  intention. 

The  word  surviving,  or  its  equivalent,  and 
the  direction  for  an  equal  division  among  the 
other  children,  have  the  effect  in  this  case,  to 
exclude  the  idea  of  an  indefinite  failure  of 
issue. 

The  proposition  that  the  \^ords  must  be 
taken  in  their  technical  import,  and  are  not 
to  be  controlled  by  accompanying  words, 
showing  a  different  intention,  is  in  opposition 
to  the  decisions  in  Tennessee,  and  the  entire 
weight  of  modern  authorities ;  Gray  v.  Bridg- 
forth.  4  G.  312  ;  and  the  bequest  held  valid. 
A  deed  of  gifi,  executed  by  Thomas  Rowan 
to  John  King,  conveyed  a  number  of  slaves 
to  him,  as  trustee  for  Louisa  Smith,  "  to  be 
held  by  him  in  such  manner  as  he  shall 
deem  most  conducive  to  her  interest,  until 
she  arrives  at  the  age  of  twenty-one  years,  or 
shall  marry,  and  then  deliver  said  slaves  to 
her.  And  upon  the  further  trust,  that  said 
trustee  shall  see  that  said  property  shall  not 
be  sold  or  disposed  of,  but  shall  be  preserved 
for  the  benefit  of  the  heirs  uf  the  body  of  said 
Louisa,  and  shall  vest  in  the  heirs  of  her  body 
upon  her  death,  in  case  she  shall  die  leaving 
heirs  of  her  body ;  but  if  she  should  die  with- 
out leaving  heirs  of  her  body,  then  to  vest  in 
the  legal  heirs  of  said  Louisa  on  her  mother's 
but  not  on  her  father's  side." 

The  court  held  it  to  be  well  settled,  that  if 
the  import  of  the  previous  limitations  be  such 
as  to  vest  the  absolute  estate  in  the  first  taker, 
subsequent  restrictions,  inconsistent  with 
such  an  estate,  would  be  void.  A  limitation 
to  the  first  taker  for  his  life  and  no  longer; 
or  only  for  life;  or  for  his  life  and  no  longer, 
and  that  it  shall  not  be  in  his  power  to  sell  or 
d  spose  of  the  same,  will  not  prevent  the  ope- 
ration of  the  rule. 

After  the  marriage  of  Louisa,  her  right  of 
possession  vested  in  her  by  operation  of  the 
deed,  and  the  legal  title  wa.s  held  in  trust  for 
her,  or  for  her  use.  This  use  was  executed 
in  possession,  by  operation  of  the  statute  of 
uses,  and  upon  delivery  of  possession,  the 
legal  estate  became  vested  in  her  or  her  hus- 
band, and  the  trustee  had  no  power  over  the 
property.  The  trust  lost  its  executory  char- 
acter, and  became  executed,  and  there  was  no 
longer  two  estates  of  different  qualities,  one 
equitable,  the  other  leifal.  The  whole  became 
subject  to  the  rule  in  SheUy^s  Case,  and  the 
entire  mterest  vested  in  the  first  taker. 

The  case  of  Hampton  v.  Rather,  1  G.  193, 
which  held  that  the  rule  in  Shelly  s  Case,  as 
far  as  personalty  property  is  concerned,  is  not 
abolished,  cited  ana  approved;  Carradine 
V.  Carradine,  4  G.  698. 

A  power  of  sale,  attached  to  an  express 


estate  for  life,  will  not  have  the  effect  to  en. 
larare  it  into  a  fee ;  Dtan  v.  NunnaVy,  7  G.  3.58. 
In  the  absence  of  any  intention  to  the  con- 
trary on  the  face  of  the  will,  **  where  a  pift 
is  to  the  children  of  several  persons,  whether 
it  be  to  the  children  of  A.  and  B..  or  to  the 
children  of  A.  and  the  children  of  B.,  they 
take  per  capita,  and  not  per  stirpes.  If  there 
is  no  indication  of  an  intention  that  they 
should  take  as  a  class,  they  will  take  as  tndi' 
vidxmls  per  capita  ;  Nichols  v.  Denny,  8  G. 
59. 

A  testator  bequeathed  and  devised  all  his 
property,  personal  and  real.  *•  to  his  wife,  to 
use  ami  dispose  of  in  any  way  she  may  think 
propor  during  her  natural  fife,  and  at  her 
death  to  his  step-son,  to  him  and  his  legal 
heirs  forever.** 

H*'ld,  by  the  court,  that  this  disposition  of 
the  property,  if  it  had  stood  alone,  would 
have  psissedan  absolute  estate  to  the  widow, 
but  tak(m  in  connection  with  the  limitation 
which  immediately  follows  to  the  step-son,  i^ 
is  so  qualified  as  to  give  her  the  usufruct  of 
the  property  during  her  lifn.  and  a  vested  re- 
mainder to  the  stepson  ;  Edwards  v.  Gihhtf 
Administrator,  10  G.  160. 

Becjuest  of  a  slave  to  Susan  Flodge  during 
her  life,  and  after  her  death  to  Mary  and 
Elizabeth,  her  infant  daughters  ;  or  if  either 
of  said  infant  daughters  be  then  dead,  to  the 
survivor,  or  if  both  be  then  dead,  to  the 
surviving  children  of  said  Susan  equally.'* 
Both  Mary  and  Klizabeth  died  leaving  chil- 
dren, who  claim  the  property,  as  against  other 
surviving  children  of  Susan. 

H  Id,  by  the  court,  that  words  of  disposi- 
tion in  a  will  must  be  construed  according  to 
their  plain,  natural  sense,  presuming  that  the 
intention  of  the  testator  is  thereby  fully  ex- 
pressed, unless  an  intention,  different  from 
that  imported  by  the  words,  be  manifested  by 
the  context. 

Under  this  will,  the  slaves,  upon  the  death 
of  Susan,  went  to  her  surviving  children,  a7id 
not  to  tlifi  issue  of  her  diildren  who  died  in 
her  lifetime  ;  Tucker  v.  Stites,  10  G.  196. 

By  deed,  certain  real  and  personal  estate 
was  conveyed  to  a  trustee,  in  trust  for  the 
wife  of  the  grantor,  "  and  the  heirs  of  her 
body  by  the  grantor  begotten  :"  Held,  that 
these  words  create  an  estate  tail,  and  are 
words  of  limitation  and  not  of  purchase ; 
McKenzie  y,  Jones.  10  G.  23n. 

The  will  of  Phebe  A.  Kenly  contained, 
among  others,  the  following  clauses  : 

Item  3.  1  direct  that  my  executor  shall 
carry  on  my  plantation  until  my  son,  Allison 
Wade  Sims  snail  arrive  at  the  age  of  twenty- 
one  years. 

Item,  4.  When  my  son  shall  arrive  at  the 
age  of  twenty-one  years,  I  give  to  him  all 
my  estate,  both  real  and  personal. 

Item  6.  It  is  my  will  and  desire,  that  in 
case  I  survive  my  said  son,  that  one-half  my 
estate  should  go  to  Isaac  B.  Conger,  my 
cousin,  and  the  remaining  half,  to  the  children 
(naming  thum)  of  my  brother,  Jonathan  Con- 
ger. 
Ittm  7.      It  is  my  will,  should  my  said 
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SOD  die  without  lawful  issue,  that  all  the 
piopertj  and  estate  hereby  given  him.  shall 
descend  in  like  manner  as  set  forth  in  item 
sixth. 

There  were  but  two  witnesses  to  the  will, 
and  it  was  therefore  admitted  to  probate,  only 
as  a  will  of  personalty. 

Held,  that  upon  the  face  of  the  4th  and 
7th  items  of  this  will,  a  plain  case  is  presen- 
ted of  an  estate  in  fee  in  A.  W.  Sims,  on  liis 
reaching  majority,  detenninable  on  his  (Jying 
without  isaue,  and  upon  that  contingency,  of 
an  executory  devise  over  to  the  parties  named 
in  the  sixth  item.  The  will  contains  no  clause, 
showing  that  the  words  of  limitation  were  not 
used  by  the  testatrix  in  their  established  legal 
sense,  and  therefore  they  must  be  understood 
in  that  sense. 

By  force  of  our  statute,  the  words  "dying 
without  issue"  mean,  "a  limitation  to  take 
effect  when  such  person  shall  ^ie,  not  having 
such  heir,  issue,  &c.,  living  at  the  time  of  his 
death,  or  born  to  him  within  ten  months  there- 
after. 

In  the  absjpnce  of  all  expressions,  showing 
a  different  intention,  the  words  of  limitation 
must  be  taken  to  refer  to  the  time  of  the 
d^ath  of  the  first  taker.  This  is  inconsistent 
with  the  construction  here  contended  for,  on 
behalf  of  the  appellants,  that  the  dying  with- 
out  issue  must  be  referred  to  the  death  of  the 
legatee  before  his  majority,  and  is  conclusive 
against  the  construction  insisted  upon  by  him. 
The  appellees  claim  title  under  the  seventh 
item  of  the  will,  and  that  claim  is  valid ;  Sirtis 
v.  Conger,  10  G.  231. 

Devise  to  John  and  William  of  one-quarter 
section  of  land,  my  late  residence  and  farm, 
provided,  however,  that  the  childr*»n  who  are 
now  living  with  me,  hold  a  home  thereon, 
until  otherwise  provided  for. 

Hdd,  that  the  children  thus  referred  to, 
had  a  life  estate,  determinable  upon  their  be- 
ing otherwise  provided  for. 

Htld,  that  it  is  the  duty  of  courts  to  up- 
hold every  instrument  of  a  testamentary  char- 
acter, where  it  can  be  fairly  done  ;  Williams 
V.  Raddiffe,  42  M.  14.0. 

**  I  give  and  devise  to  my  sons,  James  and 
Eugene  Selser,  and  to  their  lawful  children, 
afier  their  decease,  jointly,  the  plantation 
whereon  I  now  reside." 

Hdd,  that  in  the  construction  of  wills,  the 
intention  of  the  testator  is  the  pole  star,  and 
mast  prevail  when  ascertained,  unless  con- 
trary to  law. 

Held,  that  the  word  children  is,  in  a  tech- 
nical as  well  as  a  general  sense,  used  as  a 
word  of  purchase,  as  a  descnplion  of  per- 
sons,  and  not  as  a  word  of  limitation.  If 
another  meaning  is  sought  to  be  enforced 
upon  it,  in  a  particular  will,  deflecting  it  from 
its  genervA  and  appropriate  sense,  that  must 
be  made  out  by  clear  and  unequivocal  evi. 
deoce. 

Held^  that  in  this  case,  the  estate  is  limited 
to  the  children  after  the  death  of  the  father, 
and  thej  take  the  fee  under  our  statute.  This 
fee  is  limited  by  way  of  contingent  remainder. 
and  vests  in  the  children,  as  they  come  in 


esse,  the  estate  to  open  and  let  in  children  as 
they  are  born;  Hubbard  v.  Selserf  44  M. 
705. 


frs  §enden^. 


1.  Binds  intruder.  After  the  institution 
of  an  action  of  unlawful  detainer,  if  a  third 
person  intrude  into  the  premises,  he  will  be 
affected  with  notice  of  the  suit  and  be  bound 
by  the  judgment,  and  the  sheriff,  under  the 
writ  o(  habere  faa'as  possessionem,  will  turn 
the  intruder  out  of  possession  ;  Neivman  v. 
Mackin.  13  K  &  xM.  383. 

2.  When  it  commences.  There  is  no  lis 
pendens  till  there  is  service  of  process  on  the 
defendant ;  Allen  v.  Mandaville,  4  C.  397. 
This  is  the  rule  as  to  a  purchaser,  pendente 
lite,  but  as  to  the  defendant  so  far  as  relates 
to  the  statute  of  limitations,  the  snit  is  com- 
menced in  chancery  (at  least)  from  the  filing 
of  the  bill ;  Bacon  v.  Gardner,  1  C.  60.  But 
this  rule  requiring  service  as  to  strangers, 
does  not  apply  so  as  to  protect  a  purchaser 
under  a  decree  in  chancery  (where  the  sale 
was  on  a  credit)  who  was  a  solicitor  in  the 
canse.  in  making  payment  of  this  bond  for 
the  purchase  money  to  the  party  to  whom  it 
was  made  payable,  when  at  the  time  of 
payment  a  writ  of  error  had  been  actually 
sued  out.  but  no  citation  had  been  served, 
though  he  had  no  actual  notice.  Uo  was 
bound  to  take  notice  of  all  the  steps  taken  in 
the  suit ;   CiuUer  v.  Herrod,  5  C.  685. 

3.  Purchaser  pendente  lite.  A  decree  in 
chancery  binds  a  purchaser  of  the  property 
pendente  lite,  without  his  being  made  a  party 
by  amended  bill.  And  a  deed  made  by 
a  commissioner  under  ^  chancery  decree 
relates  back  to  the  commencement  of  the 
suit,  so  far  as  the  rights  of  the  defendant 
and  those  claiming  under  him  are  concerned  ; 
Shotwell  V.  Lawson,  1  G.  27.  But  a  pur- 
chaser is  bound  by  the  decree  only  when  title 
is  adjudged  in  complainant,  or  where  by  the 
decree,  the  complainant  enforces  a  subsis- 
ting lien  on  the  property.  Where  no  right 
of  property  is  asserted  by,  or  adjudged  to 
complainant,  and  where  there  is  no  lien  exist- 
ing at  the  purchase  or  enforced  by  the 
decree,  a  purchaser  for  value,  and  without 
actual  notice  of  the  pendency  of  the  suit,  is 
not  affected  by  the  decree ;  McCutchen  v. 
Miller,  2  G.  65. 

4.  Purchase  pending  a  creditor's  bill.  A 
creditor's  bill  to  set  aside  a  fraudulent  con- 
veyance, asserts  no  title  to  the  property  in 
the  complainant,  and  if  the  creditor's  judg- 
ment  be  no  lien  on  the  property,  a  purchaser 
pendente  Ute,  for  value  and  without  notice 
takes  it  discharged  of  the  decree  which  may 
be  rendered  on  the  bill.  And  in  such  a  case 
the  rule  will  be  the  same  if  the  lien  was  lost 
by  the  lapse  of  time,  penderUe  lite;  Mc» 
Cutchen  v.  Miller,  2  G.  65. 

See  Action,  38,  et  seq.  Evidence,  173  to 
195,  Chancery,  subdivision  Jurisdiction, 
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LUNATIC— MALICIOUS  PROSECUTIOIir. 


See  Criminal  Law,  snb-diyision  losanitj. 
See  SuRVBTiNo. 

^$»intenant^. 

See  Ghampbbtt. 

See  Trespasb.  Damaqbs.  Etidencb.  Crim- 
inal Law. 

1.  Want  of  vrobahle  cause:  Effect  of. 
Want  of  probable  cause  is  not  alone  sum- 
cieiit  to  maintain  an  action  for  a  tnalicious 
prosecution.  The  plaintiff  must  also  show 
thit  the  defendant  acted  from  malice;  al- 
though the  prosecutor  had  no  probable  cauRO 
for  instituting  the  prosecution,  yet,  if  he 
thought  he  had.  he  is  not  liable  for  an  honest 
mistake  of  judgment.  Want  of  probable 
cause,  whilst  it  is  not  the  same  thing  as  mal- 
ice, nor  is  a  circumstance  from  which  malice 

'  is  presumed  in  law,  yet  it  is  a  circumstance 
from  which  the  jury,  in  their  discretion,  may 
draw  an  inference  of  malice.  The  malice  be- 
ing the  gist  of  the  action,  must  be  found  to 
exist,  and  it  will  be  error  for  the  court  to 
charge  the  jury  that,  if  they  find  a  want  of 
probable  cause,  they  must  find  for  the  plain- 
tiff; Grrenwade  v.  Mills,  2  G.  464;  S.  P., 
Whttfipld  V.  Wesfbrook,  40  M.  .ill. 

2.  Proof  of  want  of  probable  cause.  The 
discharge  and  acquittal  of  a  party  by  the 
committing  court,  before  whom  his  case  was 
examined,  is  'prima  facie  evidence  of  want  of 

Srobable  cause;   Whitfidd  v.  Wesibrook,  40 
1.311. 

3.  Belief  of  defendant  a$  to  guHi  of  plain- 
tiff. In  an  action  for  malicious  prosecution, 
the  following  instruction  was  given :  ••  That 
if  defendant  believed  he  had  probable  cause, 
however  strongly  and  confidently,  yet,  if  it 
were  induced  by  his  own  error  or  mistake,  or 
negligence,  it  will  not  amount  to  such  proba- 
ble cause  as  will  give  him  any  defence  to  this 
action  :'*  Held,  to  be  error,  because  the  in- 
struction did  not  contain  also,  after  ''  negli- 
nence,''  the  following :  **  And  that  he  acted 
without  any  occasion  for  suspicion  by  the 
party  prosecuted ;"   lb, 

4.  Probable  cause  is  a  mixed  question  of 
law  and  fact.  Thequetrtion  of  probable  cause 
id  a  mixed  proposition  of  law  and  fact. 
Whether  the  circumstances  alleged  to  consti- 
tute probable  cause  exist  or  not,  is  a  ques- 
tion of  fact  for  the  jury ;  but  whetlier,  sup- 
posing them  to  be  established,  they  amount 
to  probable  cause,  is  a  question  of  law  for 
the  determination  of  the  court ;  Gretnivade 
v.  Mills.  2  G.  464;  Whitfield  v.  Westbrook, 
45  M.  'MX. 

5.  Advice  of  counsel  as  proof  of  probable 
cause,    'i'he  defendant,  in  order  to  show  pro- 


bable cause,  has  a  Tight  to  prove  that  he 
acted  on  the  advice  of  a  lawyer ;  but  to  make 
the  proof  competent,  he  must  show  that  he 
communicated  to  the  counsel  the  facts  of  the 
case,  and  when  he  is  examined  as  a  witness 
to  prove  the  advice,  he  will  not  be  permitted 
to  state  generally,  that  he  communicated  all 
the  facts  within  his  knowledge,  but  he  must 
state  in  detail  what  facts  he  communicated 
to  counsel ;    Whitfield  v.  We^brook.  supra. 

6.  Du>ty  of  court  in  charging  in  respect  to 
probable  cause.  It  will  be  error  for  the  court, 
in  a  trial  for  malicious  prosecution,  by  its  in- 
structions, to  refer  the  question  of  probable 
cause  to  the  determination  of  the  jury,  with- 
out declaring  to  them  the  principles  of  lav, 
by  which  they  ought  to  be  governed  in  set- 
tling that  question.  If  the  evidence  be  doubt- 
ful or  conflicting,  the  court  should  instruct 
th«  jury  hypothetically,  with  reference  to  the 
different  views  which  they  may  take  of  the 
evidence,  but  if  there  be  no  disputed  ques- 
tion of  fact,  nor  any  conflict  in  the  testimony, 
nor  any  question  of  the  credit  of  the  wit- 
nesses, it  is  the  duty  of  the  court  to  instruct 
the  jury  whether  the  circumstances  proved  are 
or  are  not  sufficient  to  show  probablp  cause ; 
Greenwade  v.  Mills,  supra  ;  S.  P.,  Whitfidd 
V.  Westbrooh  40  M.  311. 

But  it  was  held  in  Fumess  v.  Porter,  W. 
442,  that  it  would  be  error  for  the  court  to 
charge  the  jury  directly  **  that,  admitting  all 
the  testimony  of  the  plaintiff  t^  be  true,  want 
of  probable  cause  has  not  been  shown.*' 

7.  Instance  of  probable  cause.  B.  whilst 
a  minor,  made  a  verbal  gift  of  a  slave  to  C. 
and  deliver-  d  possession.  0.  afterwards  sold 
the  slave  to  G.,  who  retained  possession  for 
five  years.  After  B.  arrived  at  majority,  he 
affirmed  the  gift,  but  some  doubt  afterwards 
aiising  as  to  the  validity  of  the  title,  G.  of- 
fered to  give  B.  horses  for  the  slave.  After 
this,  and  while  the  slave  was  still  in  G.'s  pos- 
session, B.  sold  him  to  M.,  who  thereupoa 
came  lute  at  night  to  G.*s  negro  cabins,  and 
clandestinely  removed  the  slave  durinur  G.*8 
absence:  Hdd,  that  i},  had  probable  cause 
to  institute  a  prosecution  against  M.  for  lar- 
ceny ;  Greenwade  v.  Milh.  supra, 

8.  Instruction  as  to  malice.  The  following 
instruction  was  given  for  the  plaintiff,  in  an 
action  of  malicious  prosecution  :  •*  It  is  not 
necessary  to  render  an  act  malicious,  that  a 
party  (doing  it)  be  actuated  by  a  feeling  of 
hatred  or  ill  will  towards  the  individual,  or 
that  he  entertain  any  general  bad  purpose  or 
design.  On  the  contrary,  he  may  be  actuated 
by  a  ^neral  good  purpose,  and  have  a  real 
and  sincere  purpose  to  bring  about  a  refor- 
mation of  manners,  but  in  pursuing  that  de- 
sign, if  he  wilfully  inflicts  a  wrong  on  others, 
which  is  not  warranted  in  law,  such  act  is 
malicious  :  ffdd,  to  be  error,  because  the  in- 
struction was  contradictory,  the  two  motives, 
viz.:  acting  for  a  good  purpose  and  for  a  re- 
formation of  manners,  and  inflicting  a  wilful 
wrong,  being  inconsistent ;  Whitfidd  v.  West- 
brook,  supra. 

9.  Same:  Abstra^ct  instruction.  The  fol 
lowing  was  also  given :  **  In  a  legal  aeuse, 
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aoy  BDlawfbl  act  done  wilfoHy  and  purposely, 
to  the  injury  of  another,  is  malicious."  Hddt 
to  be  correct  as  a  legal  proposition,  but  if  not 
purely  abstract,  it  was  yet  so  remotely  appli- 
cable as  to  render  the  propriety  of  giving  it  a 
matter  extremely  questionable ;  Jb, 

10.  Pecuniary  abHtty  of  defendant  prova^ 
Ne.  In  this  action  the  pecuniary  ability  of 
the  defendant  may  be  shown,  with  a  view  of 
increasing  the  damages ;  Tb, 


I.  Nature  of  the  writ,  aod  by  what  court  issued. 
II.  In  what  cases  it  lies. 
III.  Practice  in  mandamus  case. 

L  Vatnie  of  the  Writ,  and  by  what  Ooort 
Issued. 

1.  Not  a  writ  of  right.  The  writ  of  manda- 
mus is  not  a  writ  of  right,  and  does  not  per- 
tain to  the  ordinary  courts  of  common  law ; 
Swarm  v.  Buck,  40  M.  268.  In  PIngland  it 
is  a  prerogative  writ,  issued  by  the  Court 
of  King*8  Bench,  and  b^  it  that  court  exer- 
cises a  large  portion  of  Its  exclusive  powers 
in  Superintending  inferior  tribunals,  and  com- 
manding magistrates  and  others  to  do  their 
duty;  Swann  v.  Buck,  40  M.  2H8.  An  appli- 
cation for  the  writ  is  addressed  to  the  sound 
legal  discretion  of  the  court;  Ross  v.  Lane, 
3  S.  &  M.  695. 

2.  What  court  issues  the  writ  in  this  State, 
In  this  State  the  jurisdiction  to  issue  writs  of 
mandamus  is  vested  in  the  Circuit  Court,  by 
that  provision  of  the  constitution  which  vests 
in  it  orisinal  jurisdiction  in  all  matters,  civil 
and  criminal,  and  by  that  part  of  the  Rev. 
Code  of  1857,  p.  482.  art.  29,  which  provides 
that  that  court  shall  have  jurisdiction  in  all 
civil  suits  and  actions,  and  of  all  matters  and 
things  arising  under  the  constitytion  and 
laws  of  the  State,  which  are  not  expressly 
cognizable  in  some  other  court  established 
by  law  ;•'  Swann  v.  Buck,  supra. 

The  old  Supreme  Court  of  the  State  had 
power  to  award  a  mandamus;  Bobson,  ex 
parte,  W.  412. 

n.  In  what  Oases  Mandamus  Lies. 

3.  When  mandamus  an  appropriate  remedy. 
Mandamus  is  the  appropriate  remedy  to  com- 
pel public  functionaries  and  tribunals  to  per- 
form some  duty  required  by  law,  where  the 
larty  applying  for  it  has  no  other  remedy, 
lie  rignt  sought  to  be  enforced,  however, 

most  be  certain  ;  Board  of  Police  of  Attala 
Co.  V.  Grant,  9  8.  &  M.  77.  When  there  is  a 
clear  legal  right,  and  there  is  no  specific 
remedy,  and  where  in  justice  and  good  gov- 
ernment there  ought  to  be  one,  mandamus  is 
the  proper  remedy  j  CcmroU  v.  Board  of  Po- 
lice of  Tishaaningo  Co.,  6  C.  38 ;  Beaman  t. 
Leake  Co,,  A2  M.  238. 

4.  Court  may  be  compelled  by  mandamus 
to  proceed  to  judgment,  A  court  may  be  com- 
pelled by  mandamus  to  proceed  to  judgment, 
bat  it  cannot  be  compelled  to  reuder  any 
prescribed  judgment.  The  court  so  ordered 
to  proceed  to  judgment,  must  render  such 


Judgment  as  its  conscience  dictates.  Hence, 
if  the  Board  of  Police  give  a  judgment,  which 
is  unsatisfactory  to  one  having  a  claim  against 
the  county,  he  may,  if  a  party  to  the  judg- 
ment, appeal  to  the  Circuit  Conrt,  but  he 
cannot  have  the  judgment  corrected  by  man- 
damus ;  Board  of  Police  of  Attala  Co,  v. 
Grant,  9  S.  A  M.  '17 ;  Swan  v.  Gray,  44  M. 
383.  A  mandamus  will  be  allowed  to  compel 
the  Board  of  Police  to  audit  a  claim  against  f 
the  county ;  Madison  Co,  Court  v.  Alexander, 
W.  ft28. 

4a.  Mandamus  against  chancery  clerk  for 
refusal  to  approve  abond.  The  duty  of  the  chan- 
cery clerk  to  approve  official  bonds  is  in  the 
nature  of  a  judicial  act,  requiring  the  exercise 
of  judgment  or  discretion  in  its  performance, 
and  the  court  cannot  act  direct);  on  him  and 
control  his  judgment  and  discretion  in  a  mat- 
ter entrusted  to  him.  in  the  discharge  of  his 
official  duties.  A  mandamus  cannot  control 
the  discretion  of  the  officer ;  he  may  be  codtk 
polled  to  act  according  to  his  discretion,  if 
ne  refuse  to  act  all,  but  the  mode  in  which  he 
shall  exercise  it  cannot  be  prescribed ;  Swann 
V.  Gray,  44  M.  393. 

5.  Tne  nmedy  to  compel  levy  of  tax  to  pay 
a  debt  due  by  a  county,  Where  a  board  of 
police  have  audited  and  allowed  a  claim 
against  their  county,  and  directed  a  warrant 
to  issue  therefor,  on  the  county  treasurer,  they 
thereby  impliedly  contract  to  place  funds  in 
the  county  treasury  to  meet  the  warrant,  and 
if  they  fail  to  do  so,  mandamus  to  compel 
them  to  levy  a  tax  to  pay  the  debt,  is  the 
appropriate  remedy;  Carroll  v.  Board  of 
Police  of  Tishamingo  Co.,  6  C.  38;  8.  P., 
Board  of  Police  of  Attala  Co.  v.  Grant,  9  S. 
&  M.  77. 

6.  Mandamus  compels  performance  of  only 
minUtenal  act.  As  a  general  rule,  wherever 
the  statute  gives  power  to,  or  imposes  an 
obligation  on  a  particular  person,  to  do  some 
particular  act.  or  duty,  and  provides  no  spe- 
cific remedy  for  non-performance,  a  mandamus 
will  be  granted;  but  where  the  writ  is  di« 
reoted  to  a  public  officer,  it  must  be  to  en- 
force the  performance  of  a  mere  ministerial 
act,  not  involving  on  his  part  the  exercise  of 
any  judgment  or  discretion ;  Swann  v.  Buck, 
40  M.  268. 

7.  Mandamus  to  compel  the  issuance  of 
warrant  for  salary.  ITie  right  of  a  public 
officer  to  receive  a  warrant  on  the  State 
treasurer,  for  the  salary  attached  to  his 
office,  may  be  enTorced  by  mandamus ;  and 
generally,  when  a  person  is  entitled  to  receive 
from  the  State  treasury  a  sum  fixed  and 
ascertained  by  law,  and  there  is  an  existing 
appropriation  to  pay  it,  he  is  entitled  to  this 
writ  to  compel  the  auditor  to  issue  his  war- 
rant for  it ;  bnt  the  8tate  is  sovereign,  and 
cannot  be  sued  without  her  consent;  and  the 
only  remedy,  in  ordinary  cases,  to  obtain 
payment,  is  to  apply  to  the  Legislature ;  and 
mandamus  is  not  to  be  applied  so  as  to  be- 
come in  effect  a  suit  against  the  State  to 
establish  demands  which  are  either  uncertain 
or  unliquidated,  or  which  the  Legislature 
does  not  recognise,  or  refuses  to  pay ;  lb. 
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8.  Maiidamxts  to  compel  sheriff  to  make  a 
deed.  Whether  mandamus  is  a  proper  remedy 
to  compel  a  sheriff  to  make  a  deed  to  land 
sold  by  him  under  execntioD;  Qucere?  Davis 
V.  Pryor,  6  8.  &  M.  114. 

9.  Not  fdlowahle  to  comjoel  an  action  con* 
trary  to  law :  Instances.  Mandamus  will  not 
be  awarded  to  enforce  the  performance  of  an 
act  contrary  to  law.  thongh  it  be  a  means  to 
a  lawful  end ;  and  it  was,  therefore,  refused 
to  compel  the  tax  collector  to  pay  over  to  the 
contract»)r  a  special  tax  levied  to  pay  for  a 
court  hou5»e,  th«»u^h  the  payment  was  so  or- 
dered by  the  Board  of  Police — the  law  com- 
pelling^ the  collector  to  pay  all  the  county 
levies  to  the  county  treasurer ;  Ross  v.  Lane, 
3  S.  &  M.  695  And  hence,  also,  it  will  not 
be  allowed  to  compel  the  Board  of  Police  to 
sisTQ  a  bill  of  exceptions  where  the  appeal 
was  not  applied  for  within  the  time  prescribed 
by  law  ;  Board  of  Police  of  Yalobusha  Co. 
V.  Ray.  12  S.  A  M.  342. 

m.  Fraotioe  in  Mandamus  Oases. 

10.  Practice  an  regulated  by  the  statxde. 
By  the  statute,  Eev.  Code,  p.  479,  art.  9, 
power  is  >»iven  to  circuit  judges  to  allow 
writs  of  mandamus,  in  term  time  or  vaca- 
tion ;  and  under  this  provision,  the  practice 
has  been  adopted  of  applying  by  petition  to 
the  judge  in  vacation  for  the  issuance  of  an 
alternative  writ  returnable  to  the  Circuit 
Court  having  local  jurisdiction;  and  the 
petition  thus  becomes,  in  the  place  of  the 
rule  to  show  cause  in  England,  and  the  6at 
of  the  judge  is  equivalent  to  the  ru»e  abso- 
lute in  the  English  practice  for  an  alternative 
writ.  Beyond  these  necessary  modifications, 
the  proceedings  are  according  to  the  common 
law ;  Stoinn  v.  Buck,  40  M.  268. 

11.  Practice  at  common  law.  In  applying 
for  a  mandamus,  the  usual  course  is  to  obtain 
a  rule  on  the  defendant,  to  show  cause  why  a 
mandamus  should  not  issue,  and  if  the  cause 
shown  be  insufficient,  then  a  mandamus  in  the 
alternative  issues,  to  which  a  return  is  made, 
and  if  good  cause  is  not  shown  by  the  return 
for  not  doing  the  thing  asked  for,  then  a 
peremptory  mandamus  issues  ;  but  a  peremp- 
tory mandamus  will  not  issue  in  the  first 
instance,  except  in  remarkably  clear  cases ; 
Board  of  Po'ice  of  AUala  Co.  v.  Grant,  9 
S.  &  M.  77.  The  petition  is  ex  parte  ;  and  if 
it  make  Viprim'tfane  case,  an  alternative  man- 
damns  is  awarded,  to  which  the  defendant 
must  answer,  by  showing  that  he  h:is  done  the 
thing  required,  demur  to  the  writ,  or  make 
return  denying  the  allegations  of  the  writ,  or 
setting  up  new  matter  constituting  a  defence ; 
Svyann  v.  Gray.  44  M.  393. 

12.  The  answer  to  the  petition:  And  the 
return  taken  ds  true.  On  the  comng  in  of 
the  answer  to  a  petition  for  a  mandamus,  if 
the  petitioner  move  for  a  peremptory  inand;i- 
rons  it  will  be  an  admission  of  the  truth  of 
the  answer;  Board  of  Police  of  YaXahmha 
Co.  V.  Ray.  12  S.  ^  M.  342;  S.  P..  Ro>ss  v. 
Line.  3  8.  &  M.  69.5;  Board  of  Police  if 
Attala  Co,  v.  Grants  9  6.  &  M.  77  ;    Swann 


V.  Work,  2  C.  439 ;  Swann  v.  Gray,  44  M. 
393;  Beaman  v.  Leake  Co.,  42  M.  238.  And 
so  where  a  peremptory  mandamus  is  moved 
for  on  the  return  of  the  defendant  to  a  maD- 
damus  in  the  alternative,  the  facts  stated  in 
the  return  are  admitted  to  be  true.  But  this 
rule  only  applies  to  such  facts  as  are  relevant, 
for  as  to  irrelevant  facts,  it  is  immaterial 
whether  they  be  true  or  not ;  Carroll  r. 
Board  of  Police  of  Tishamingo  Co..  6  C.  38. 

13.  Wliere  the  facts  are  alleged  to  he  »<n- 
true.  If  the  facts  stated  in  the  return  be 
alleged  to  be  false,  the  court  cannot  go  into 
an  investigation  as  to  the  issue  thus  made. 
The  remedy  is  by  an  action  against  the  de- 
fendant for  a  false  return,  in  which  there  will 
be  a  judicial  ascertainment  of  the  facts,  and 
upon  thnt  the  court  will  grant  a  mandamus  or 
not,  as  the  facts  warrant  the  one  course  or 
the  other ;  Board  of  Police  of  Attala  Co.  v. 
Grant.  9  S.  &  M.  77;  S.  P.,  Swann  v.  Work, 
2  C.  439 

14.  What  the  return  must  state.  The  re- 
turn must  state  all  the  necessary  facts,  so  that 
the  court  can  give  judgment ;  the  court  can- 
not go  into  an  investigation  of  the  facts.  The 
return  must,  therefore,  state  all  ttie  facts 
necessary  to  entitle  the  relator  to  relief,  or 
else  judgment  will  not  be  given  for  him; 
Swann  v.  Work.  2  C.  439 

15.  Same:  Case  in  judgment.  The  relator 
had  a  claim  against  the  State  for  $4,000  for 
work  and  labor  done ;  he  had  no  special  con- 
tract, b'lt  claimed  under  a  quantum  meruit. 
His  claim  had  been  presented  to  the  Lejris- 
latnre,  which  passed  an  act  allowing  him  §750 
in  full  of  the  claim.  He  accepted  the  $750,  bat 
endorsed  on  the  receipt  he  gave  to  the  audi- 
tor, that  h^  did  not  tnereby  waive  his  rijrhts 
to  the  balance.  The  relator  then  applied  for 
a  mandamus  to  compel  the  auditor  to  i-^sue 
his  warrant  for  the  balance  of  the  $4,000. 
The  return  of  the  auditor  showed  the  above 
facts,  and  in  addition  stated,  that  when  he, 
the  auditor,  was  a  member  of  the  Legislature, 
the  claim  appeared  to  him  to  be  just,  and  be 
voted  as  such  to  pay  it ;  but  that  he  refused 
to  issue  his  warrant,  because  he  doubted  his 
authority  to  do  so :  Held,  that  this  was  no 
admission  by  the  auditor  of  the  justice<»f  the 
relator's  claim,  and  that  a  peremptory  man- 
damus could  not  be  awarded,  tnere  being 
neither  an  admission  of  a  debt  due.  nor  a  ju- 
dicial ascertainment  of  the  fact ;  Ih. 

16.  Mandamus  against  tax  collector  whose 
term  has  expired.  A  mandamns  was  issued  by 
the  Circuit  Court  to  the  tax  collector  to  collect 
and  pay  over  a  special  tax,  and  the  collector 
appealed.  Ponding  the  appeal,  the  collector's 
term  of  office  expired  :  Held,  that  this  was  a 
sufficient  reason  for  not  affirming  the  judgment 
of  the  court  below,  as  it  would  be  illegal  for 
the  collector  to  pay  the  judgment  when  he  wis 
out  of  office ;  and  his  snccessor,  if  it  were  re- 
vived against  him,  could  not  collect  the  tax 
without  a  new  assessment,  as  he  had  no 
power  to  collect  taxes  not  on  the  assessment 
roll  for  the  year  in  which  he  was  collector; 
Ross  v.  Lane.  3  S.  A  M.  696. 

17.  As  to  statute  of  limitations  in  reiped 


Digitized  by 


Google 


MA^fUFACTURER.— MARRIAGE  AXD  DIVORCE,  L,  II.,  III.  50^ 

of  February  9th,  1860.  which  provided  that* 
where  husband  and  wife,  prior  to  its  passage, 
had  lived  separate  four  years,  bat  not  with 
collasion  and  intent  to  obtain  a  divorce, 
either  party  might  procure  it,  is  valid  and 
constitotional.  and  a  divorce  will  be  granted 
on  that  ground  ;  lb, 

II.  How  Marriage  can  be  Oontraotedi  and  its 
Validity. 

3.  Observance  of  legal  forms  not  necessary. 
The  statute  of  this  State  (H.  C.  492,  also 
Rev.  Code  of  1857,  p.  331-2),  which  prescribes 
the  forms  and  ceremonies  in  which  marriages 
shall  be  solemnized,  does  not  declare  that 
marriages  contracted  not  in  conformity  to  its 
provisions,  shall  be  void.  Hence,  if  a  marriage 
be  solemnized  in  this  State,  between  parties 
capable  of  contracting  it  by  the  common  law, 
but  without  an  observance  of  the  forms  pre- 
scribed by  the  statute,  it  will  be  good  and 
valid ;  Hagroves  v.  Thompson,  2  G.  211. 
Thus,  the  marriage  of  an  infant  of  the  age 
to  contract  marriage  by  law,  is.  without  the 
consent  of  his  guardian,  valid  ;  and  a  license 
to  marry  is  also  unnecessary ;  Hargroves  v. 
ThommoTh,  supra, 

4.  issuing  marriage  license  improperly. 
By  art.  6,  p.  332,  of  the  Rev.  Code  of  1867, 
the  probate  clerk  is  prohibited  from  issuing  a 
license  for  the  marriage  of  males  under 
twenty-one  years  of  age.  and  of  females  under 
eighteen  years  of  age.  without  the  consent  of 
the  parent  or  guardian.  In  case  he  issues 
such  license  witnout  such  consent  first  given, 
he  acts  at  his  peril,  and  becomes  liable  for 
the  statutory  ])enalty,  notwithstanding  he  may 
have  been  honestly  mistnken  as  to  the  age  of 
the  party ;  Bitterly  v.  Yeamansy  10  G.  475 ; 
S.  P.,  Bates  v.  Stokes,  40  M.  50. 

5.  Livensefor  non  residents.  The  statute 
contemplates  the  marriage  license  shall  be 
issued  in  the  county  in  which  the  female 
usually  resides ;  it  does  not  apply  to  license 
issued  for  the  marriage  of  persons  who  are 
non-residents  of  the  fcftate.  And  though 
licenses  for  the  marriage  of  such  may  be  pro- 
perly issued,  yet  the  highly  penal  parts  of  the 
statute,  whicn  subjects  the  clerk  to  9^  qui  tarn 
action  for  an  improper  issuance  of  license  to 
infants,  was  not  intended  for  the  protection  of 
non-residents  ;  and  such  action  will  not  lie 
where  the  licensees  are  non-residents;  Dates 
V.  StvkeSj  supra. 

III.  Proof  of  Marriage. 
1.  Cohabitation  and  Declarations. 

6.  Acts  and  declaraticns  of  the  parties, 
and  of  deceased  persons,  in  all  cases,  except 
in  actions  for  cnm.  con.,  and  in  prosecutions 
for  bigamy,  the  fact  of  marriage  may  be  es- 
tablished by  evidence  of  the  acts  and  declara- 
tions of  the  parties,  by  proof  of  general  re- 
pute in  the  family,  and  by  proof  of  the  decla- 
rations of  deceased  persons,  who  are  related 
to  them  by  blood  or  marriage,  when  made 
ante  litem  motam.  A  bill  for  divorce,  and  the 
answer,  in  which  the  marriage  is  charged  and 


io  mandamtis,  see  Limitation  of  Actions, 
lb6. 

1.  Warranty  of  skill.  Every  mechanic  who 
undertakes  to  make  any  machinery,  engajres  to 
bring  sufficient  skill  and  dexterity  to  the  per- 
formance of  the  contract,  so  as  to  complete 
it  in  a  workmanlike  manner ;  and  if  on  account 
of  his  fault  it  be  worthless,  he  cannot  recover 
for  the  price  ;  Lfflnre  v.  Justice,  I  S.  <fe  M. 
3Hl.  When  he  undertakes  to  manufacture 
an  article  or  to  furnish  it  for  a  particular  use 
or  purpose,  he  is  under  an  implied  warranty, 
that  it  is  reasonably  fit  for  such  purpose,  as 
far  us  an  article  of  such  kind  can  be  ;  Otts  v. 
Mderson.  10  S.  &  M  476  ;  S.  P.,  Brotvn  v. 
Murphee.  2  G.  91. 

2.  Same :  When  materials  fuvnishtd  are 
worthless.  When  the  employer  has  notice  of 
the  inferior  quality  of  the  materials  used,  and 
consent?,  nevertheless,  that  they  be  used,  he 
cannot  complain  of  any  inferiority  of  the 
work  occasioned  thereby.  And  so,  if  the  work 
be  exposed  by  the  employer  improperly,  after 
it  is  completed  he  cannot  complain  ;  Collins 
r.M'n^  4  H.  11. 

3.  When  title  vests  in  the  person  ordering  a 
machine.  If  a  manufacturer  completes  an  arti- 
cle ordered  by  a  purchaser  according  to  the 
terms  of  the  contract,  und  by  the  time  speci- 
fied, and  have  it  ready  for  delivery,  and  set  it 
apart  for  the  purchaser,  he  can  recover  the 
price  therefor,  without  an  offer  to  deliver;  if 
the  purchaser  have  notice  of  its  readiness 
and  completion,  and  make  no  objection; 
Mclntrye  v.  Kline,  1  G.  361. 

^arringe  and  iHivorc^. 

1.  The  nature  of  the  contract  of  marriage x 

II.  How  contracted,  and  validity  of 3 

III.  Proof  of. 

/.  CohaHtatum  and  declaraiioHs 6 

2.  Reputation  ...^ 10 

3.  Presumption  in  favor  0/  validity  0/  mar- 

riage        XI 

IV.  Capacity  of  the  parties. 

/.  Infants  and  insane  persons X3 

2.  Effect  ofdworce  on  capacity  for  marriage...  17 
V.  Divorce. 

/.  Causes  for 18 

2.  Alimony  and  allowances  to  w{/e 26 

J.  Proceedings  for  divorce. 

A.  The  hill.    34 

B.  Other  matters 36 

I.  The  Nature  of  the  Contraot  of  Marriage. 

.  1 .  Is  a  civil  contract  and  a  civil  status. 
llarriHge  is  a  civil  contract,  and  something: 
more,  it  is  a  civil  stains  or  relation,  created 
by  public  law.  and  is  dissolvable,  not  by  the 
will  of  the  parties,  but  only  on  the  terms  pre- 
scribed by  law ;  and  it  is  not  within  that  pr«i- 
vision  of  the  <\»nivtitution  of  the  United 
States  prohibiting;  the  States  from  passing 
Jaws  impairing  the  obligation  of  contracts ; 
Carson  v.  Carson.  40  M.  H49. 

2.  Same:  Power  of  Legistature  over. 
Hence,  the  Lefiii^lature,  may  by  law,  make 
that  a  ground  of  divorce,  which  at  the  time 
it  was  done,  though  inconsistent  with  the 
marital  obligations,  was  not  a  ground  for  dis- 
solving the  contract;  and,  therefore,  the  Act 


Digitized  by 


Google 


610 


MARRIAGE  AND  DiVoRCE,  IV. 


admitted,  are  evidence  of  the  marriage  in  a 
controversy  relating  to  the  legitimacy  T>f  the 
offspring  of  the  complainant  and  defendant ; 
Henderson  v.  Cargill,  2  G.H67.    Seepo»^,  10. 

7.  Onus  as  to  showing  declarations  to  be 
post  litem  motam.  And  it  isiucambent  on  the 
party  obiecting  to  such  declarations,  on  the 
ground  that  they  were  made  postlitemmotam, 
to  show  that  they  were  made  after  a  contro- 
versy had,  in  fact,  arisen  on  the  subject ;  Ih, 

8.  Cohabitation,  ffc.  Proof  that  a  man  and 
woman  cohabited  together  as  husband  and 
wife,  and  that  thev  acknowledged  and  treated 
each  other  as  such,  and  that  they  were  so  re- 
garded and  treated  by  their  relatives,  and 
that  they  had  children  which  they  owned  and 
to  which  they  gave  the  family  name,  raises 
the  legal  presumption  that  they  were  married ; 
and  such  presumption  will  not  be  overturned 
by  proof  that  the  parties  made  declarations 
denying  the  existence  of  the  marriage,  unless 
they  were  made  under  circumstances  of  pecu- 
liar seriousness  and  solemnity ;  nor  will  it  be 
overturned  by  conduct  on  their  part  which 
only  amounts  to  a  suspicion  that  no  marriage 
had  in  fact  taken  place ;  lb. 

9.  Cohabitation,  ffc :  Effect  of  a«  proof. 
The  cohabitation  of  a  man  and  woman,  as 
husband  and  wife,  and  their  acknowledgment 
of  each  other  as  such,  and  the  raising  and 
providinif  for  their  children  and  acknowledg- 
ing them  as  such,  are  circumstances  from 
which  a  marriage  between  them  may  be  in- 
ferred, but  they  are  not  coiiclusiye.  nor  are 
they  the  same  thing  as  marriage ;  Stevenson* s 
Heirs  V.  McReary.  12  8.  &  M.  9. 

8.  Beputation. 

10.  Reputation:  When  admissible.  The 
principle  on  which  the  law  resorts  to  hearsay 
evidence  in  cases  of  pedigree,  is  the  interest 
of  the  declarants  in  the  nerson  from  whom 
the  descent  is  made,  and  their  consequent  in- 
terest in  knowing  the  connections  of  the 
family;  and  hence,  the  rule  of  admission  is 
restricted  to  the  declarations  of  deceased  per- 
sons, who  are  related,  by  blood  or  marriage, 
to  that  person,  and,  therefore,  interested  in 
the  succession  in  question ;  it  is  not.  therefore, 
competent  to  introduce,  as  evidence  to  estab- 
lish or  disprove  a  marriage,  the  general  repu- 
tation in  the  neighborhood,  on  that  subject, 
outside  of  the  members  of  the  family;  Hen- 
derson V.  Cargill,  2  G.  367 ;  S.  P.,  J^ears  v. 
Barton,  lb.  547. 

8ee  ante,  6. 

8.  Preitunption  in  Favor  of  Marriage. 

11.  Presumption  of  life.  Where  a  person 
has  departed  from  this  State,  and  has  not  since 
been  heard  from,  the  presumption  of  law  is 
that  he  is  alive  until  the  lapse  of  five  years, 
and  after  that  time,  that  he  is  dead.  But  the 
presumption  of  life  within  the  five  years  is 
not  snfiBcient  to  establish  the  illegality  of  a 
second  marriage  of  such  person's  wife,  within 
that  time ;  for  that  would  be  to  establish  a 
crime  by  mere  presumption  of  law ;  and  espe- 
cially ought  the  second  marriage  to  be  deemed 


legal,  when  it  is  attacked  after  the  lapse  of 
twenty  years,  and  during  all  that  time  the  ab- 
sent party  has  not  been  heard  from ;  Spears 
V.  Burfon,  2  G.  547.^ 

12.  Presumption  in  favor  of  validity.  The 
law  favors  marriage,  and  when  once  solemn- 
ized according  to  the  forms  of  law,  will  not 
declare  its  nullity,  except  upon  clear  and  cer- 
tain evidence,  especially  after  the  death  of  one 
of  the  parties ;  and  this  presumption  exists 
als  >  in  favor  of  the  capacity  of  the  parties  con- 
tracting the  marriage  ;  PowtU  v.  Powell^  5  0. 
783. 

17.  Oapacity  of  the  Parties. 
1.  Infant!  and  Insane  Portoni. 

13.  Infant  may  marr^  without  consent  of 
guardian,  Sfc.    As  to  this,  see  ante,  3. 

14.  Parties  must  have  mental  capacity. 
The  contract  of  marriitge.  like  all  other  coo- 
tracts,  in  order  to  be  valid,  requires  the  as- 
sent of  both  parties.  If  either  party,  from 
imbecility  of  mind  or  deranged  intellect,  be 
incapable  of  volition,  or  unable  to  compre- 
hend the  nature  of  the  engagement,  the  mar- 
riage will,  for  that  cause,  be  declared  void. 
But  the  contract  is  so  important  in  its  nature 
and  consequences,  and  involves  so  much  the 
happiness,  peace  and  honor  of  families,  that 
the  policy  of  the  law  requires  courts  to  op- 
hold  it,  unless  the  proof  be  entirely  clear  and 
satisfactory,  leaving  no  doubt  of  the  inca- 
pacity of  one  of  the  parties,  and  the  conse- 
quent invalidity  of  the  marriage.  Mere  weak- 
ness of  intellect,  or  even  great  eccentricity  of 
conduct,  unless  it  reaches  a  point  that  evinces 
an  inability  to  comprehend  the  subject  matter 
of  the  contract,  will  not  suffice  to  avoid  it ; 
Ward  V.  Dxdaney,  \  C.  410. 

15.  Same:  Ca^e  in  judgment.  In  this  case, 
the  marriage  was  contracted  between  a  widow 
and  widower  of  mature  age,  who  were  well 
known  to  each  other,  and  who  were  of  the 
highest  respectability  and  standing.  They 
lived  togeiber  about  a  year  and  tlien  ^^epa* 
rated — the  husband  providing  liberally  for 
the  wife  during  the  remainder  of  her  life, 

"  which  continued  about  ten  years.  After  her 
death,  the  validity  of  the  marriage  was  as- 
sailed by  those  who  would  have  been  her 
heirs,  in  case  she  were  an  unmarried  woman, 
on  the  ground  of  her  insanity;  and  the  court 
reviewed  the  evidence  on  that  point,  which 
was  quite  voluminous  and  consisting  of  man^ 
interesting  details,  showing  many  eccentrici- 
ties of  conduct  on  her  part,  and  her  subjec- 
tion to  hysterics,  and  reached  the  conclusion 
that  she  was  sane  at  the  time  of  and  before 
and  even  after  the  marriage.  And  among  the 
evidences  of  insanity  relied  on  was,  that  the 
wife  conceived  a  violent  love  for,  coupled  with 
a  desire  of  marriage  with,  a  near  relative,  a 
marriage  with  whom  would  have  been  im- 
moral and  incestuous  in  law ;  and  the  court 
held  that  this  was  no  evidence  of  insanity ; 
lb, 

15a  Ratification  of  marriage.  '^yueXh^T^ii 
at  the  time  of  the  marriage,  one  of  the  parties 
be  incapable  of  entering  into  the  contract* 
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bat  afterwards  becomes  sane,  and  then  lives  and 
cohabits  with  the  other  as  a  married  person, 
the  marria^  is  to  be  considered  as  absolutely 
void,  and  incapable  of  ratification,  bj  such 
cohabitation,  or  the  contrary ;  Quasre  f  Ih. 

16.  Capacity  presumed,  A  person  contract- 
ing marriage  is  presumed  to  have  sufficient 
capacity  to  consent  to  it,  till  the  contrary  is 
proven,  by  clear  and  certain  evidence ;  PoweU 
V.  Powea.  5  0.  783. 

8.  EiBMt  of  Diyoroo  on  Capaoity  to  Harry. 

17.  Either  party  may  marry  after  divorce, 
Au  act  of  the  Legislature,  passed  in  1842, 
and  never  published,  s^ves  either  party,  after 
a  divorce  a  vinculo,  for  any  cause,  the  right 
to  contract  marriage;  PmocU  v.  PoweU, 
supra. 

V.  DiYoroe. 

1.  Cam 08  for. 

IB.  A  m^naa  et  thoro.  Mere  intemperance 
in  the  husband's  habits,  connected  witn  harsh- 
ness of  manner,  threats  of  violence,  and  in- 
decency of  conduct.  18  no  cause  for  a  divorce 
a  mensa  et  thoro  ;  Waskam  v.  'Wa^kam,  2  6. 
154.  But  if  it  be  shown  that  the  husband 
beat  and  chastised  the  wife,  so  as  to  endanger 
her  life  or  health,  a  divorce  a  mensa  will  be 
granted  ;  Holmes  v.  Holmes,  W.  474.  But  to 
jostifv  the  wife  in  leaving  the  husband's  bed 
and  board,  on  account  of  cruel  treatment, 
there  must  be  a  reasonable  apprehension  of 
bodily  harm.  Mere  austerity  of  temper,  petu- 
lance of  manner,  rudeness  of  intercourse, 
want  of  civil  attention,  and  even  occasional 
sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  that  cruelty 
acrainst  which  the  law  relieves;  Ktrdey  v. 
KenUy,  2  H.  Ihl. 

19.^  vinculo:  Adultery,  Adultery  in 
either  party  is  good  ground  for  divorce ; 
Tewkshury  v.  Tewksbury.  4  H.  109;  Arm- 
strong V.  Armstrong,  H  G.  279. 

20.  Same  :  Proof  of  adultery.  The  admis- 
sions of  the  husband  ate  not  sufficient  alone 
to  establish  the  charge  of  his  adultery,  but  if 
supported  by  other  proof,  or  corroborated  by 
oih**r  circumstances  clearly  proven,  they  are 
competent  and  sufficient  to  justify  a  decree 
for  a  divorce  a  vinculo  ;  Armstrong  v.  Armr 
strong,  3  G.  279. 

21.  Same:  Condonation,  Condonation  is 
but  a  forgiveness  on  condition  of  future 
fidelity,  which  if  not  kept,  the  rijrhts  of  the 
injured  party  are  restored,  as  if  there  had 
been  no  condonation.  The  doctrine  is  not 
applied  with  the  same  striptness  against  the 
wife,  as  against  the  husband.  Her  want  of 
control  over  him,  the  difficulty  she  may  find 
in  quitting  his  house  or  withdrawing  from  his 
bed,  and  the  fact  that  his  guilt  is  not  of  the 
aame  consequence  as  hers,  renders  it  not  im- 
proper that  she  should  for  a  time  show  a 
put  lent  forbearance,  and,  therefore,  condona- 
tion will  not  be  implied  against  her,  from  the 
mere  fact  of  cohabitation,  after  a  knowledge 
of  bis  guilt  ;/fr. 

22.  Desertion :  Voluntary  separation  no 
desertion,  A  voluntary  sei^aratiou  of  husband 


and  wife  by  mutual  consent,  and  agreement 
of  both  parties,  is  no  ground  for  granting  a 
divorce  to  either.  A  divorce  will  not  be  gran- 
ted on  the  statutory  ground** of  wilful,  con- 
tinued and  obstinate  desertion  of  the  defend- 
ant for  three  years,"  unless  it  appear  that 
such  desertion  was  without  the  consent  of 
the  complainant;  Fulton  v.  Pulton,  7  G.  517. 

23.  Mere  absence  no  desertion.  The  mere 
absence  of  the  husband  or  wife  from  the 
matrimonial  domicile,  without  an  intention  to 
discontinue  the  matrimonial  relation,  is  not, 
in  a  legal  sense,  desertion  ;  but  such  absence 
becomes  desertion  as  soon  as  the  absentee 
abandons  the  intention  of  returning;  /5. 

24.  Desertion  for  three  years  must  be  con- 
tinuous :  Offer  to  return.  To  authorize  a 
divorce  for  the  cause  of  desertion  for  three 
years,  the  desertion  must  be  continuous  for 
three  consecutive  years.  If  there  has  been  a 
return,  the  broicen  intervals  of  absence 
caused  by  it,  cannot  be  added  together,  but 
the  desertion  must  be  for  three  years  at  one 
time  ;  it  seems  this  must  elapse  since  the  last 
cohabitation ;  Gaillard  v.  GatUard,  1  C.  152. 
And  hence,  also  if  there  be  a  valid  offer  by 
the  absentee  to  return  within  the  three  years, 
before  the  filing  of  the  bill,  a  divorce  will  not 
b.e  granted.  But  the  offer  to  return  must  be 
bona  fide,  and  unaccompained  by  any  im- 
proper qualifications  or  conditions,  and  really 
intended  to  be  carried  out,  if  accepted ;  Ful- 
ton y,FuUon,l  G.  517. 

25.  Same  :  An  improper  condition :  Case 
in  judgment.  The  husband  has  a  perfect 
legal  right  to  determine  who  shall  be  received 
at  the  matrimonial  domicile  as  guests  and 
visitors,  and  who  shall  be  excluded  therefrom  ; 
and  hence,  if  in  the  exercise  of  that  right,  he 
prohibits  the  wife  from  receiving  at  that  place 
the  visits  of  her  child  by  a  former  husband, 
this  constitutes  no  excuse  for  an  abandonment 
of  the  tnatrimonial  domicile  by  her,  and  if  she 
afterwards  offer  to  return,  upon  condition  that 
such  visits  be  allowed  by  the  husband,  such 
offer  does  not  put  an  end  to  her  desertion ; 
Fuiton  V.  Fulton,  7  G.  517. 

8.  Alimony  and  Allowanee  to  the  Wife. 

See  Alimony.  Husband  and  Wifk,  135. 

26.  Alimovy,  pendente  lite.  Onanapplica- 
tion  for  dlimony,  pending  a  suit  for  a  divorce 
by  the  wife,  if  the  bill  contain  sufficient  mat- 
ter, if  true,  to  entitle  her  to  a  divorce,  no  in- 
vestigation will  be  made  into  the  merits  of 
the  cause,  but  the  allowance  will  be  made 
almost  as  a  matter  of  course,  and  in  a  sum 
sufficient  to  enable  her  to  prosecute  her  suit, 
if  she  have  no  separate  estate.  But  the  court 
will  make  the  allowance  in  view  of  the  cir- 
cumstances and  condition  of  the  husband ; 
and  his  pecuniary  ability,  therefore,  is  a  mat- 
ter to  be  inquired  into  on  such  applications; 
Porter  v.  Porter,  41  M.  116. 

27.  The  restoring  to  the  wife  her  property 
in  granting  a  d'vorce.  Independent  of  the 
statute  (H.  0.  496.  2  7),  which  provides  that 
a  chancery  court  granting  a  divorce,  **  shall 
make  such  order  touching  the  maintenance 
and  alimony  of  the  wife,  or  any  allowance  to 
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be  made  to  her,  &c..  as  from  the  circumstan- 
ces of  the  parties  and  nature  of  the  case, 
shall  seem  equitable  and  just ; "  the  wife,  upon 
being  divorced  from  the  husband,  has  no 
equity  to  reclaim  personal  property  which  she 
owned,  and  which,  by  the  marriage,  was  vested 
in  the  husband.  Whether,  under  that  statute, 
the  court  granting  the  divorce,  could  restore 
to  her  the  property,  was  not  decided,  but  the 
intimation  was  in  favor  of  the  exercise  of  such 
power;  and  it  was  further  held,  that  if  not 
restored  in  that  suit,  the  property  could  not 
be  recovered  in  any  subsequent  suit ;  Lawson 
V.  Shotxoell,  5    0.  630. 

See  OuANCKRir,  sub-divisions  Res  Adjudi- 
cata  and.  Decree. 

28.  Same.  If  the  wife  get  a  divorce  for  the 
adultery  of  the  husband,  the  properly  of  the 
wife  acquired  by  him  by  the  marriage,  will  be 
restored  to  her;  Tewkshuryy,  Tetvksburi/,  4 
H.  1U9.  Bat  her  earnings  during  the  mar- 
riage belong  to  the  husband,  and  will  not  be 
restored  to  her  as  property  belonging  to  her; 
Armstrong  v.  Armstrong,  3  G.  *279. 

29.  Same  :  Her  separate  estate.  The  right 
to  the  exclusive  use  and  possession  of  slaves 
held  by  the  wife  under  the  Act  of  1839.  is 
restored  to  her  by  a  decree  of  divorce  a  vin- 
culo, without  any  special  provision  in  the 
decree  to  that  effect ;  Clarke  v.  Slaughter,  9 
G.  64. 

30.  Effect  of  giving  her  back  her  property. 
But  a  decree  of  divorce  which  restores  to 
the  wife  the  property  she  owned  at  the  mar- 
riage, will  not  affect  the  title  of  a  valid  pur- 
chase from  the  husband  who  became  such 
before  the  divorce  was  granted  ;  Warner  v. 
Warner,  4  G.  547. 

31.  Allowance  to  wife  on  divorce  a  mensa 
etthoro.  A  separate  maintenance  will  not 
be  allowed  the  wife  unless  there  be  a  reasona- 
ble apprehension  of  bodily  harm  from  the 
husband.  And  if  it  be  decreed  it  will  be  dis- 
continued if  the  husband  bona  fide  offer  to 
cohabit  with  her  and  to  treat  her  kindly  in 
the  future;  Kenley  v.  K'^nley,  2  H.  751. 

32  Allowance  when  husband  is  insolvent. 
Upon  a  decree  for  a  divorce,  if  the  husband 
be  insolvent,  and  the  wife  under  the  decree 
get  the  greater  part  of  Ws  property,  the 
court  should  not  make  a  furthe^^  allow- 
ance  of  alifoony  against  him  for  the  support 
of  the  wife ;  Bankdon  v.  Bankston,  5  C. 
692. 

33.  Extent  and  right  to  the  aUowance. 
Upon  a  decrt'C  of  divorce  for  the  adultery  of 
the  wife,  reasonable  alimony  should  be  allowed 
to  her:  and  in  that  case,  her  conduct  being  un- 
objectionable, she  was  allowed  one-third  of 
her  husband's  estate;  Armstrong  v.  Arm- 
strong,'^ G.  279. 

S.  Prooeedingf  for  Diroroe. 
A.    The  Bill. 

34.  Wife's  bill.  A  bill  filed  by  a  wife  for 
a  divorce  may  also  embrace  her  claim  for  an 
account  for  her  separate  estate  received  by 
her  husband  ;  'Armstrong  v.  Ai-mstrong,  3  G. 


279.  And  it  must  embrace  her  claim  for  the 
restoration  of  any  property  which  she  owned 
at  the  marriasre,  and  which  by  that  event  be- 
came the  husband's;  Laioson  y.  Sholwdl,^ 
C.  630. 

3t.  Frame  of  bill  charging  adultery.  In 
a  bill  seekin:^  a  divorce  upon  the  ground  of 
adultery  committed  by  the  defendant,  the  of- 
fence must  be  charged,  with  reasonable  cer 
tainty,  in  reference  to  the  particular  time 
and  place  of  its  commission  ;  a  charge  "that 
the  defendant,  at  various  times  and  on  vari- 
ous occasions  since  tlie  marriage,  committed 
adultery  with  a  servant  girl  or  complainant 
and  other  females,"  is  demurrable  for  vague- 
ness and  uncertainty.  But  when  reasonable 
certainty  can  be  otherwise  obtained,  it  is  un- 
necessary to  charge  in  the  bill  the  name  of 
the  person  with  whom  the  offence  of  adultery 
was  committed,  and  this  rule ;  as  it  preserves 
the  record  from  unnecessary  scandal,  and 
suppresses  the  names  of  persons  not  parties 
to  the  controversy,  and  who  are  without  op- 
portunity of  defending  themselves,  is  favored 
by  the  courts ;  Farr  v.  Farr,  5  G.  597. 

B.    Other  Matters. 

36.  Equity  has  jurisdiction.  Proceedings 
for  a  divorce  are  a  branch  of  equity  jiixisdic- 
tion,  and  regulated  by  the  general  chancery 
practice,  except  when  otherwise  expressly 
provided ;  Fulton  v.  Fulton,  7  G.  517. 

37.  An  appeal  lies.  The  statute  (Rev. 
Code  of  1857.  pp.  555,  5.*>6,  J|103,  108),  pro- 
vides expressly  that  an  appeal  on  certain 
conditions  may  be  prosecuted  from  any  final 
decree  rendered  in  the  Chancery  Court,  at 
any  time  within  three  years  from  the  date  of 
its  rendition,  and  there  is  no  exception  in 
this  respect  in  relation  to  decrees  pronounced 
in  suits  for  divorce,  and  an  appeal  is  allowa- 
ble in  such  cases ;  FuUon  v.  Fulton,  7  G. 
517. 

38.  Notice  to  non-residents.  The  Act  of 
1827,  requiring  that  notice  in  suits  for  di- 
vorce shall  be  published  for  three  months, 
where  the  defendant  is  a  non-resident,  is  re- 
pealed by  the  Act  of  1848  (Session  Acts, 
page  148),  which  provides  for  a  publication 
of  notices  for  one  month  only  in  chancery 
cases  ;  Plummer  v.  Hummer,  8.G.  185. 

39.  Adultery  is  a  bar  to  alimony.  Proof  of 
adultery  on  tho  part  of  the  wife  is  a  bar  to 
her  claim  for  alimony,  where  she  seek  a  di- 
vorce on  other  grounds  than  the  adultery  of 
the  husband  ;  Holmes  v.  Holmes.  W.  474. 

40.  Declarnti<ms  of  (he  parties  as  evi- 
dence. In  a  suit  for  divorce  on  the  ground 
of  desertion,  where  there  is  no  ground  to  sus- 
pect collusion  between  the  parties,  the  de- 
clarations of  the  complainant  made  to  the 
defendant  about  the  time  the  separation  took 
place,  explanatory  of  the  relations  subsist- 
ing  between  them,  and  of  the  motives  on 
which  complainant  acted,  are  in  the  nature 
of  verbal  acts,  constituting  a  part  of  the  res 
gestce,  and  are  admissible  in  evidence  in  favor 
of  the  declarant;  Fulton  v,  Fulton^  7  G. 
517. 
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See  Husband  amd  Wipb,  90a,  for  descent 
of  wife's  property  held  under  a  settlement, 
and  95  to  132,  for  this  title  generally. 

See  Slavery. 

1.  Ldahility  of  master  for  tort  of  slave. 
The  master  is  not  liable  for  a  tort  committed 
by  his  slave,  if  not  done  in  pursuance  of  his 
orders,  or  occasioned  by  his  improper  con- 
duct, or  his  failure  to  exercise  his  authority 
over  him.  And  he  may  order  his  slave  to 
arrest  another  slave  illegally  on  his  premises, 
without  being  responsible  for  a  tort  com- 
mitted by  the  use  of  unnecessary  violence,  in 
making  the  arrest ;  NtweU  v.  Cowan^  1  U. 
492. 

2.  Liability  for  failure  of  slave  to  work 
public  road.  The  owner  of  a  slave  is  not  lia- 
ble for  the  statutory  penalty  imposed  for  a 
failure  of  the  slave  to  work  on  a  public  road, 
where  notice  to  work  was  given  to  the  over- 
seer in  the  master's  absence,  and  did  not 
come  to  the  owner's  knowledge  until  after  the 
default  had  occurred;  Cocke  v.  Board  of 
Police  of  Copiah  Co.,  9  G.  346. 

I.  Statutes X 

11.  Lien  under  Acts  of  1 82 z  and  1830 Z2 

ill.  Lien  under  Act  ot  1838..... X3 

IV.  Lien  under  Act  of  1840. 

/.  Extent  0/ the  lien \^ 

2.  Date  and  commencement  0/  Hen si 

3.  Proceedings  to  enforce  lien.. 93 

V.  Lien  under  Act  uf  1857...... 30 

VL  Miscellaneoiu 34 

I.  Statutes. 

1.  Ads  of  1821  and  1880.  These  acts  will 
be  found  in  H.  C,  p.  626,  arts.  4,  25. 

2.  Act  of  1838,  H.  C,  p.  627,  art.  6.  This 
act  provides  that,  "  Every  dwelling  house  * 
*  *  or  other  building,  which  may  hereafter 
be  erected  within  the  Siate,  shall  be  subject 
to  the  payment  and  satisfaction  of  the  price 
contracted  therefor,  or  in  case  there  be  no 
special  contract,  of  so  much  as  reasonably 
ought  to  be  paid  for  the  work  and  labor  done 
and  performed,  or  the  materials  and  imule- 
ments  supplied  and  furnished,  or  employed  in 
the  erection  of  said  building,  by  any  brick- 
maker,  mason  *  *  *  lime  merchant,  or  other 
merchant  or  mechanic,  in  preference  to  any 
other  lien  originating  subsequently  to  the 
commencement  of  said  building,  or  date  of 
the  contract  therefor:  Provided,  that  such 
contract  shall  be  reduced  to  writing,  and 
signed  by  the  parties  thereto,  and  recorded, 
^c,  or  iu  ca;ie  there  be  no  such  written  con- 
tract, or  it  be  not  recorded,  that  each  and 
every  person  possessing  a  lien  on  such  build- 
ings, &c.,  shall  have  instituted  suit  for  the 
amoQut  thereof,  ^  *  *  within  six  months  after 
the  date  of  said  written  contract,  or  the  com- 
mencement of  said  building :  Provided,  that 
the  contractor  or  mechanic  shall  perform  the 
work  according  to  liis  contract.  All  former 
acts  were  repealed  by  this  act. 

33 


2.  Act  of  1840,  H.  a,  627.  art.  7,  ?!. 
This  act  provided  that,  '*In  all  cases  here- 
after, when  any  contract  shall  be  made  be- 
tween any  proprietor  or  lessor,  of  any  tract 
of  land  or  town  lot  on  the  one  part,  and  any 
other  person  on  the  other  part,  for  the  erec- 
tion or  repairing  of  any  house  or  other  builcf- 
ing,  mill  or  machinery,  bridge,  or  any  de- 
scription of  mechanical  work  whatever,  or 
their  appurtenances ;  or  for  furnishing  labor 
or  materials  for  the  purpose  aforesaid,  and 
every  other  person  who  may  have  furnished 
materials  which  may  have  been  used  in  the 
construction  of  such  house,  buildin?,  mill, 
machinery,  bridge  or  other  mechanical  work, 
whether  by  special  agreement,  or  otherwise ; 
the  person  or  persons  who  shall  in  pursuance 
of  such  contract  have  furnished  labor  or 
materials  for  such  purpose,  or  who  shall  have 
furnished  such  materials  as  aforesaid,  shall 
respectivelv  have  a  Uen  to  secure  the  pay- 
ment of  the  same  upon  the  buildings  and 
materials  aforesaid;  and  said  buildings  and 
materials  shall  not  be  subject  to  any  other 
lien  whatsoever,  until  the  aforesaid  lien  shall 
be  cancelled  according  to  the  provisions  of 
the  act." 

3.  Same:  {2.  "In  the  event  of  there 
being  no  other  lien  in  existence  on  such  lot 
or  parcel  of  ground,  or  upon  the  term  of  any 
lessee,  at  the  time  of  maKiog  such  contract, 
&c.,  then,  and  in  that  case,  the  said  lot  or 
parcel  of  ground,  or  term,  &c.,  to  be  equally 
subject  to  the  payment  of  said  contract,  as  in 
the  case  of  the  house,  &c.,  erected  or  con- 
structed thereon." 

4.  Same :  i  3.  It  was  further  provided  that 
if  any  person  shall  seek  to  avail  himself  of 
**  the  provisions  of  such  lien,"  he  shall  com- 
mence suit,  "  or  have  the  contract  upon  which 
the  lien  is  founded,  recorded,  &c.,  within  twelve 
months  from  the  time  payment  should  have 
been  made  by  virtue  of  such  coitract,  by 
which  the  lien  is  claimed." 

5.  Same:  J 4.  This  section  provided  for 
the  issuance  of  a  special  execution  on  the 
judgment,  describing  the  properly  on  which 
the  lieu  exists,  and  for  the  sale  of  such 
property,  or  so  much  thereof  as  was  neces- 
sary ;  and  that  when  there  were  more  execu- 
tions than  one,  the  proceeds  of  the  sale,  if 
insufficient  to  pay  all,  should  be  ratably  di- 
vided. 

6.  Act  of  1857,  Rev.  Code.  p.  327,  art.  1. 
This  provides  that,  *•  Kvery  house  or  other 
building,  bridge,  mill  or  anv  addition  erecttd 
thereto,  and  any  fixed  machinery  or  gearing, 
or  other  fixtures  for  manufacturing  purposes, 
and  every  boat  or  other  water  cratt,  or  pal- 
ing or  other  enclosure,  hereafter  erected  or 
built  in  tliis  State,  shall  be  liable  for  any  debt 
contracted  and  owing,  or  labor  performed,  or 
materials  furnished,  about  their  erection  and 
construction,  and  such  debts  shall  be  a  lien 
on  such  building  or  improvement,  and  on  the 
land  whereon  it  stands,  including  the  lot  or 
curtilage  whereon  the  same  is  erected ;  but 
such  lien  shall  take  effect  as  to  purchasers, 
and  encumbrancers  in  good  faith  and  for  a 
valuable  consideration,  without  notice  of  the 
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lien,  from  the  time  of  filing  the  contract 
onder  which  the  debt  was  contracted,  in  the 
probate  clerk's  o£fice,  &c..  to  be  recor»ded,  or 
of  the  conamenceinent  of  the  suit  *  *  for 
the  enforcement  of  the  lien." 

7.  Same :  Art,  2.  Provides  that  when  the 
improvement  is  done  by  contract  the  lien 
shall  exist  only  in  favor  of  the  contractor  for 
work  and  materials  done  and  furnished  in 
pursuance  of  the  contract,  and  not  in  favor 
of  any  person  not  employed  by  the  owner. 

8.  Same  :  Art.  3.  *'  If  any  such  building 
or  other  improvement  shall  be  erected  by  any 
tenant,  or  other  person,  not  the  owner  of  the 
land,  then  only  the  building  and  estate  of  the 
t4»nant,  or  other  person,  so  erecting  such 
building  or  improvement,  shall  be  subject  to 
the  lien  created  by  the  act,  unless,  such 
building  be  erected  by  the  written  consent  of 
the  owBer  of  the  lancl." 

9.  Same:  Art.  4.  This  article  contains  pro- 
visions for  the  enforcement  by  the  laborers 
and  material  men  employed  by  the  contractor, 
of  a  lien  for  their  debts,  on  the  amount  due  by 
the  owner  to  the  contractor. 

/lO  Same:  Art.  5.  Provides  that  when  the 
contract  for  the  improvement  shall  be  re- 
corded, *•  the  lien  shall  commence  from  the 
time  when  such  contract  is  filed  for  record." 

U.  Same:  Remainder  of  the  act  :  The  unit 
to  enforce  the  lien.  The  act  further  provides, 
that  any  person  desiring  the  benefit  of  the 
lien  *•  shall  commence  his  suit."  in  the  proper 
court  in  the  county  where  the  property  is 
situated,  within  six  months  next  after  the 
time  when  the  money  due  and  claimed  by 
such  suit  became  due  and  payable,  and  not 
after."  And  here  it  will  be  noted,  that  it 
differs  from  the  Act  of  1840,  which  saves  the 
lieu,  when  either  suit  is  commenced,  or  the 
contract  is  recorded,  within  the  time  limited. 
See  ant*"^  4. 

It  is  also  provided,  that  all  persons  "  inter- 
ested in  the  controversy."  ana  *•  all  persons 
claiming  liens  under  the  act,  shall  be  made 
parties  to  the  suit;  and  that  ''the  claims  of 
several  parties  having  liens  on  the  same  prop- 
erty may  be  joined  in  the  same  action.  (See 
art.  7.) 

That  publication  for  one  month  shall  be 
made  against  a  non-resident  defendant.  (See 
art.  8. 

That  when  defendant  is  served  personally 
with  process,  the  judgment  shall  be  general 
against  his  property,  as  well  as  special  against 
that  o\\  which  the  lien  exists,  and  execution 
shall  issue  accordingly. 

That  the  "  sheriff's  deed,"  if  for  the  build- 
'  ing  alone,  shall  convey  the  same  to  the  pur- 
chaser, free  from  any  former  encumbrance  on 
the  land,  and  shall  authorize  him  to  enter  and 
remove  the  same  from  the  land  with  reason- 
able dispatch ;  and  if  such  deed  shall  be  fur 
the  land  also,  it  shall  convey  to  the  purchaser 
such  estate  therein  as  the  owner  or  builder,  as 
the  case  may  be,  had  at  the  time  when  the 
lien  under  which  the  sale  is  made  attached 
thereon,  or  at  any  time  afterward,  subject  to 
all  prior  encumbrances,  and,  moreover,  shall 
convey  to  the  purchaser  the  building  in  the 


same  manner  as  if  the  sale  was  of  the  build, 
ing  alone. 

Jt  is  also  provided,  that  all  liens  for  the 
erection  of  the  same  building  shall  be  con- 
current and  be  paid  pro  rata. 

12.  Suit  in  Circuit  Court.  The  acts  of 
1838, 1840,  and  1857,  all  provide  for  the  en- 
forcement of  the  lien  in  the  Circuit  Court, 
where  the  amount  is  over  $.50,  and  before 
justices  of  the  peace,  when  under  that  sum. 

11.  Lien  nnder  Acts  of  1821  and  1830. 

12a.  Lien  given  when  c&ntract  recorded. 
The  Acts  of  1821  and  1830  (H.  C.  626,  arts. 
4,  •'>).  give  to  carpenters  and  joiners  a  lien, 
for  the  price  of  their  labor  on  the  buildings 
on  which  it  has  been  bestowed,  and  for  mate- 
rials furnished,  when  the  contract  between 
such  mechanic  and  his  employer  has  been  re- 
duced to  writing  and  filed  m  the  clerk's  ifBce 
for  record,  within  three  months  from  its  exe- 
cution ;  and  the  filing  of  the  contract  is  notice 
of  the  lien  to  subsequent  purchasers;  Buck 
v.  Brian,  2  fl.  874. 

m.  Lien  nnder  Act  of  1838. 

1.'^.  A^b  litn  for  repairs.  The  Act  of  18?8 
(see  ante,  2),  gives  no  lien  for  repairs,  but 
only  for  materials  furnished  and  work  done 
in  the  erection  of  buildings ;  Kirk  v.  Talia- 
ferro, 8  S.  &  M.  754. 

14.  Lien  as  to  building  prior  to  encum- 
brances. Under  the  Act  of  1838,  which  pr«»- 
vides  that  every  building  shall  be  subject  to 
the  lien  of  a  mechanic  or  material  man  in 
preference  to  any  subsequent  lien,  the  me- 
chanic's lien  does  not  attach  to  the  building 
even  iu  preference  to  the  rights  of  a  pers<»n 
'  holding  a  prior  encumbrance  on  the  lands,  as 
a  mortgagee,  or  vendor  who  has  only  given 
a  bond  for  title  on  payment  of  the  purchase 
money.  Jn  such  a  case  the  building,  on  its 
erection,  isnttuched  to  the  soil,  and  is  subject 
to  the  rights  of  the  parties  then  holding  a 
right  to  the  soil ;  English  v.  Foote^  8  S.  & 
M.  444.  The  act  does  not  profess  to  give  tlxe 
power  (and  if  it  did,  it  would  be  unconstitu- 
tional), to  a  tenant  to  bind  the  freehold  by  a 
mechanic's  lien.  The  party  making  the  con- 
tract for  the  improvement  can  only  bind  his 
interest  in  the  land ;  Kirk  v.  Taliaferro,  8  S. 
&M.7.H. 

1.0.  General  and  special  execution.  Under 
the  Act  of  1838,  the  mechanic  having  obtained 
a  judgment,  may  proceed  with  a  general  exe- 
cution against  all  the  property  of  the  defend- 
ant, or  with  a  special  execution  against  the 
building  erected  and  the  lot  on  which  it  is 
situated;  but  if  he  adopt  the  former,  and 
sell  the  building  and  land  under  it,  it  is  a 
waiver  of  the  special  execution,  and  hence, 
he  cannot,  after  such  sale  under  a  general 
execution,  go  into  chancery  and  enforce  a 
specific  lien  against  the  building;  Ih.  Sec 
post,  27,  as  to  waiver  of  special  execoiinn 
under  Act  of  1840. 

16.  Resort  to  equity.  Under  the  Act  of 
1838,  after  a  suit  has  been  brought  at  law 
within  six  months  from  the  completion  of  the 
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worV,  and  jadsment  recovered  and  no  satis- 
faction bad,  the  mechanic  could  still  g'o  into 
equity  to  enforce  his  lien  ;  Andrews  v.  Wash- 
bum,  3  S.  &  M.  109. 

IV.  Lien  under  Act  of  1840. 
1.  Extent  of  the  Lien. 

17.  It  affects  only  the  interest  of  the  employer. 
Under  this  act  the  lien  of  thr»  mechanic 
extends  only  to  the  interest  in  the  land  of  the 
party  who  employs  him;  and  hence,  if  he  be 
a  mort^igor,  the  lien  cannot  be  set  up  asrainst 
the  rights  of  the  mortjraffoe.  But  if  the 
mortgagee  file  a  bill  to  foreclose,  and  a  re- 
ceiver  be  appointed,  the  mechanic  will  be  en- 
titled to  have  so  much  of  the  rents  accruing 
from  the  bnilding  before  the  receiver  took 
possession,  as  the  said  receiver  may  have  col- 
lected from  the  prior  occupant,  but  his  claim 
for  the  enhanced  rent  occasioned  by  the  im- 
provement was  not  sustained.  And  in  such 
a  case,  it  makes  no  difference  that  the  mort- 
gagee knew  that  the  improvement  was  being 
made,  and  did  not  object ;  his  mortgage  was 
on  record,  and  this  was  full  notice  of  his 
rijrhts,  and  he  was  not  bound  to  give  any 
other;  Hoover  v.  Wheekr,  1  C.  314;  S.  P., 
Laud  v.  Muirhead.  2  G.  89;  Falconer  v. 
Frazier.l  S.  &  M.  235;  English  v.  Foote,  8 
S.  &  M.  444.  The  case  of  Hoover  v.  Wheeler 
was  explained  in  O/Z^y  v.  Haviland,  7  G.  19, 
and  held  not  to  decide  that  the  mechanic  was 
not  entitled  to  a  lien  on  a  building  erected  by 
him  in  preference  to  the  lien  of  a  mort- 
gagee. 

18.  Lien  a^  to  the  building  allmved,  against 
prior  encumbrance.  Under  the  Act  of  1840, 
a  mechanic  erecting  a  bnilding  nnder  a  con- 
tract with  the  proprietor  or  lessor  of  land,  is 
entitled  to  a  li«n  on  the  building  so  erected, 
in  preference  to  any  prior  lien  then  existing 
on  the  land  ;  and  a  mortgagor  in  possession 
before  foreclosure,  is  **a  proprieior"  in  the 
meaning  of  the  statute,  and  u  building  erected 
nnder  contract  with  him  is  subject  to  the  me- 
chanic's lien  in  preference  to  the  rights  of  the 
mortgagee;  and  the  medianic,  after  selling 
the  building  under  his  judgment,  may  go  into 
equity  and  get  permission  to  remove  it;  Otley 
V.  Haviland,  7  6. 19.  But  this  lien  is  so  pn»- 
tected  only  where  a  building  is  erected,  for  the 
lien  for  repairs  does  not  extend  beyond  the 
interest  of  the  employer  in  the  land  :  it  has 
no  separate  force  or  viffor  as  to  the  building 
repaired  ;  Hawley  v.  Henderson,  fs  G.  261. 

in.  Exist  only  in  favor  of  the  contractor. 
The  mechanics'  lien  is  a  security  only  for  a 
debt  due  by  the  owner  or  employer,  erecting 
or  repairing  a  building  or  other  improvement, 
and  where  there  is  no  relation  of  debtor  or 
creditor  between  him  and  the  person  claim- 
ing the  lien,  there  can  he  no  lien.  The  lien 
arises  only  when  the  contract  to  build  or  re- 
pair is  made  with,  and  the  materials  fnr- 
nished,  or  the  work  done,  on  the  credit  of,  the 
owner.  Hence,  there  is  no  lieu  in  favor  of  the 
loroberman  who  furnishes  materials  to  the 
contracting  mechanic ;  Shotwell  v.  Kilgore,  4 
C  125;  nor  in  favor  of  a  sub-contractor,  who 
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has  done  work,  or  furnished  materials  nnder 
a  contract  with  such  mechanic  undertaking 
the  work  ;  Holmes  v.  Shands,  4  C.  639.  Un- 
der the  Act  of  1857,  such  parties  may  acquire 
a  lieu  on  the  debt  due  by  the  owner  by  giving 
him  notice,  in  writing,  of  their  claim ;  See 
Rev.  Code  of  1857.  p.  327,  art.  4. 

20.  Extent  of  lien  when  building  erected 
by  guardian.  A  mechanic,  who  under  a  con- 
tract with  the  guardian,  erected  a  building  on 
the  ward's  land,  is  not  entitled  to  a  lien  on 
the  land  for  payment.  The  guardian  has  no 
power  to  bind  th<^  ward's  land  for  a  debt,  and 
a  mechanic  dealing  with  a  guardian  who  has 
by  law  only  a  limited  authority,  can  h  ive  no 
right  beyond  that  which  the  authority, 
rightfully  exercised,  would  confer.  But  it 
was  said  that  the  decision  left  unsettled  the 
right  of  the  mechanic  to  hold  the  rents  liable 
so  far  as  they  had  been  increased  by  his  im- 
provements ;  Payne  v.  Stone  7  S. «  M.  367. 
However,  in  Weathersby  v.  Sinclair,  43  M. 
189.  it  was  held  that  a  mechanic  erecting  a- 
house  by  contract  with  an  administrator, 
though  he  got  no  lien  on  the  land,  had  a  lien 
on  the  bouse  and  might  sell  it.  This  was 
under  the  Act  of  1857,  and  under  that  act  a 
similar  right  would  exist  where  the  guardian 
erected  a  house. 

8.  The  Dat»  and  Commenoement  of  the  Lien. 

21.  When  it  commences.  The  lien  of  a 
mechanic  commences  from  the  date  of  his 
contract,  and  not  from  the  time  when  he  com- 
mences to  perform  it,  and  it  will  be  prior  to 
all  encumbrancers,  subsequent  to  the  date  of 
the  contract,  who  have  notice  ;  and  if  at  the 
time  the  contract  is  made  the  owner  has  no 
title  to  the  land  upon  which  the  lien  can 
operate,  it  will  commence  as  soon  as  a  title 
is  acquired ;  Bell  v.  Cooper,  4  C.  6.i0. 

22.  Effect  of  proce-'dings  to  enforce  lien 
as  proof  of  date  of  lien.  When  a  mechanic's 
lieu  has  been  enforced  by  a  sale  of  the  land 
and  building,  in  a  controversy  afterwards  be- 
tween the  purchaser  and  an  encumbrancer,  as 
to  which  has  priority,  the  commencement  of 
the  mechanics'  lien  will  be  held  to  be  the  date 
of  the  note  or  contract  on  whi^h  the  proceed- 
ings to  enforce  it  were  founded,  and  not  any 
prior  act  of  furnishing  materials  or  doing  the 
work  ;  Smith  v.  Otley,  4  C.  291. 

S.    Prooeedings  to  Enforce  the  Lien. 

23.  Effect  of  as  to  encumbrancers.  The 
pendency  of  a  suit  to  enforce  the  lien,  is  no- 
tice to  an  encumbrancer  ;  Bell  v.  Cooper,  4  0. 
6.50.  And  where  a  judgnricnt  has  been  ren- 
dered in  favor  of  the  mechanic,  an  encum- 
brancer will  not  be  permitted  in  a  bill  to  en- 
join it.  to  assail  it  by  showing  that  it  was 
merely  erroneous,  and  ought  not,  on  the 
facts,  to  have  been  rendered,  there  being  no 
fraud  or  collusion  between  the  owner  and  the 
mechanic ;  Bell  v.  Cooper,  supra.  This  is 
probably  different  under  the  Act  of  1857, 
which  requires  all  the  parties  '*  interested  in 
the  controversy,"  to  be  made  parties  tp  the 
proceeding  to  enforce  the  lien. 

24.  Title  to  land  not  in  issue.    In  such  a 
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proceediDpr,  ibe  title  to  the  land  on  which  the 
improvement  is  made,  cannot  be  brought  in 
question.  An  issue,  therefore,  tendered  by 
the  plea  of  the  defendant,  that  he  is  not 
•* lessor  or  proprietor"  of  the  land,  is  imma- 
terial, and  the  judgment  affects  nobody  but 
the  defendant  in  the  record.  If  he  have  no 
interest  the  judprment  will  confer  no  lien ; 
Falconer  v.  Frazter,  7  S.  &  M.  235. 

25.  The  venue.  A  suit  to  enforce  a  me- 
chanic's lien,  is  a  proceeding  tn  rem.  and  may 
be  prosecuted  in  the  Circuit  Court  of  the 
county  where  the  land  on  which  the  improve- 
ment is  made  is  situated,  without  reference 
to  the  residence  of  the  defendant.  (1'his  is 
true  under  Acts  of  1840  and  1857);  Guer- 
rant  v.  Dawson,  5  G.  149. 

26.  Parties  to  the  suit.  The  lien  of  a  me- 
chanic, for  the  erection  of  a  building,  &c.,  so 
far  as  the  land  is  concerned  on  which  the 
erection  is  made,  only  extends  to  the  actual 
interest  therein  of  the  person  with  whom  the 
mechanic  contracted  for  the  building,  and 
such  person  is  the  only  proper  party  defend- 
ant under  the  Act  of  lb<40 ;  Laud  v.  Muir- 
head,  2  G.  89.  But  if  the  owner  be  dead,  his 
heirs  and  administrators  both  should  bo  par- 
ties defendant  to  the  proceeding ;  Guerrant 
Y.  Dawson.  5  G.  149. 

27.  Plea,  trial,  verdict  and  judgment. 
In  this  proceeding,  if  the  plea  of  non  assump- 
sit be  filed,  the  jury  may  return  a  general 
verdict  for  so  much  money,  without  noticing 
ihe  lien.  And  if  in  the  account  sued  on  there 
be  items  not  properly  entitled  to  the  lien,  the 
verdict  inclnaing  them  will  not  be  set  aside 
if  no  objections  were  made  to  them  on  the 
trial ;  and  the  plaintiff  may  waive  the  benefit 
of  the  lien,  by  taking  a  general  judgment,  if 
he  see  prop**r.  The  lien  being  for  his  ben- 
efit, may  be  waived  nt  any  time  ;  Richardson 
v.  Waru'icl\  7  H.  131 

28.  Judgment  whtn  there  are  two  defend- 
ants. When  the  petition  wns  filed  against 
two.  and  judgment  by  default  was  rendered 
against  one  at  one  term  and  a  verdict  and 
judgment  was  rendered  against  the  other  at 
n  subsequent  term,  for  a  different  sum,  it  was 
held  erroneous,  for  the  plaintiff  cannot  have 
two  distinct  judgments  against  different  per- 
sons, for  different  amounts,  in  the  samfe  suit ; 
Falconer  v.  Fraz/er,  7  ^.  &  M.  235. 

29.  Publication  against  non-resident  de- 
fendant. To  authorize  a  proceeding  against 
a  non-resident,  there  must  be  a  statute  allow- 
ing it.  The  statute  authorizing  this  proceed- 
ing  does  not  provide  for  publication  against 
a  non-resident,  hence  a  judgment  against  a 
defendant  on  such  publication  would  be  void 
for  want  of  jurisdiction  in  the  court ;  Jh. 

Under  the  Act  of  1857  the  publication  is 
provided  for. 

For  bill  of  particulars  in  suit  for  mechan- 
ics' lien,  see  Bill  of  Particllars,  7. 

V.    Lien  Under  Act  of  1857. 

30.  Lien  on  building  good  against  purcha- 
ser without  mtire.  A  mechanic  will  lose  his 
hen  on  the  laud  by  a  hcna  fide  sale  of  it-to 


an  innocent  purchaser,  for  value,  without  i\o 
tice ;  but  such  a  sale  will  not  defeat  bis  lien 
on  the  building  erected  ;  Buchanan  v.  Smith, 
43  M.  90;  S.  P.,  Cochran^x.  Trm6er/y,44M. 
503. 

31.  Reversal  of  erroneous  judgment  in, 
A  iudgment  in  this  proceeding,  wliich  often, 
un(ier  the  statute,  involves  many  interested 
and  opposing  parties,  claims  and  counter 
claims,  may  be  partly  good  and  partly  erro- 
neous. The  judgment  may  be  good  as  a  per- 
sonal judgment,  and  yet  erroneous  in  order- 
ing a  sale ;  and  in  such  cases  the  Supreme 
Court  will  not  reverse  the  decision  tn  toio, 
but  only  cancel  that  part  which  is  erroneous; 
Weathershy  v.  Sindair,  43  M.  189. 

32.  The  suit :  Change  of  its  form.  A 
mechanic  who  has  commenced  a  personal 
action  to  recover  for  building  a  house  and 
furnishing  materials,  may.  after  plea  filed, 
change  his  form  of  action  to  a  proceeding  in 
nm.  to  enforce  bis  mechanic's  lien;  Ih, 

33.  Pcwer  of  administrator  to  create  the 
lien.  An  administrator  cannot,  by  his  con- 
tract  with  a  builder,  bind  the  realty  of  his 
intestate  to  pay  for  the  same ;  but  the  me- 
chanic can  enforce  his  lien  on  the  building; 
Jh. 

33a.  Lien  subordinate  to  vendor's  lien.  A 
mechanic's  lien  for  improvements  erected  by 
contract  with  the  vendee,  is  subordinate  to 
the  vendor's  lien,  of  which  he  had  notice,  hut 
it  is  good  on  the  interest  of  vendee,  after  the 
vendor  has  been  paid  ;  and  if.  after  the  ven- 
dor has  notice  of  the  mechanic's  lien,  he  re- 
purchase from  vendee  for  a  price  greater 
than  the  purchase  money  due,  the  lien  will 
attach  on  the  excess,  and  be  will  he  adjudged 
to  apply  it  to  the  satisfaction  of  the  mechan- 
ic's Hen;  Cochran  v.  Wimherly,  44  M.  5u3. 

YI.    MiscellaneoTis. 

34.  The  lien  favored.  Tlie  claims  of  me* 
chanics  are  favored  in  lavi^,  and  the  court  will 
construe  the  statute,  giving  them  a  Ken  for 
their  work  and  materials,  liberally  in  their 
favor;  Buck  v.  Brian.  2  H.  274;  Bwhanan 
V.  Smith.  43  M.  90;  Weathersby  v.  Sinclair, 
43  M.  189. 

35.  Act  conferring  jurisdiction  on  Circuit 
Court,  vonsttiutional.  The  act  conferring 
jurif^diction  on  the  Circuit  Court  to  entertain 
petitions  to  enforce  the  liens  of  mechanics,  is 
constitutional;  Richardson  v.  Warwick,  7 
H.  131. 

36.  Writing  unnecessary  to  create  the  Hen, 
To  create  the  lien,  it  is  not  necessary  that  the 
contract  should  be  in  writing.  This  is  only 
necessary  when  it  is  desired  to  record  the 
contract :  Harrison  v.  Breeden.  7  H.  670. 

37.  By  what  statute  lien  regu-ated.  The 
lien  of  a  mechanic  is  regulated  by  the  statute 
in  force  at  the  time  tlie  contract  was  made, 
and  the  work  done,  though  there  has  been  a 
subsequent  change  in  the  law ;  Andrews  r. 
Washhf/m.  3  S.  &  M.  109. 

38.  Lien  must  be  enforced  according  to  law. 
A  party  seeking  the  benefit  of  the  law  giving 
mechanics  and  material   men  a  lien,   muat 


Digitized  by 


Google 


MESNE  PROFITS.— MISNOMER. 


517 


briiijT  himself  within  its  terms,  for  the  lien 
only  exists,  and  can  be  enforced  only  in  ac- 
cordance with  the  terms  of  the  statute.  The 
statute  (of  1840)  requires  suit  to  be  brought 
to  enforce  the  lien  within  twelvemonths  from 
the  time  when  the  debt  was  to  be  paid.  This 
provision  refers  to  the  time  when  the  debt 
was  due,  accordinjor  to  the  terms  of  the  origi- 
nal agreement,  under  which  the  building?  was 
erected ;  and  if,  after  the  work  is  done,  the 
time  be  afterwards  extended  by  the  taking 
of  a  note,  the  suit  must  be  brought  so  far  as 
the  time  limited  in  the  statute  is  concerned, 
as  if  no  e^ctension  in  the  credit  had  been 
given ;  and  if  it  be  brought  within  twelve 
months  from  the  maturity  of  the  note,  it  will 
not  do  unless  also  brought  within  twelve 
months  from  the  time  the  original  debt  fell 
due;  Jones  v.  Alexander,  10  S.  &  M.  t)27. 

39.  Adjxistment  of  conflicting  liens:  Case 
in  judgment.    The  owner  of  a  town  lot  con- 
tracted with  D.  to  furnish  a  portion  of  the 
materials,  and  prepare  them  tor  use  in  the 
erection  of  a  house  on  the  Tot ;  and,  before 
the  bouse  was  erected,  gave  1>.  a  lien,  by 
written  contract,  on  the  materials  thus  fur- 
nished and  prepared,  fur  the  price  thereof. 
The  owner  employed  oher  mechanics,  who 
furnished  other  materials,  and  with  them  and 
the  materials  furnished  by  D.  nearly  completed 
the  house,  and  he  then  sold  the  house  and  lot  to 
another.    The  purchaser  hud  full  notice  of  the 
liens  due  to  the  several  mechanics,  and  of  D.'s 
lien,  and  the  amount  due  to  D.  was  reserved  in 
the  price,  and  agreed  to  be  paid  to  D.  by  the 
purchaser.    After  his  purchase,  he  employed 
other  mechanics  and  finished  the  house ;  and 
he  also  erected  other  buildings  on  the  lot;  and 
then  paid  oflfall  the  liens  to  the  mechanics,  but 
did  not  pay  D.,  who  filed  this  bill  to  subject  the 
lot  and  all  the  buildings  thereon  to  his  lien : 
Held,  that  D.'s  lien  extended  only  to  the  mate- 
rials furnished  by  him,  and  used  in  the  build- 
ings, and  that  he  was  not  entitled  to  have  the 
lot  and  all  the  buildings  sold  to  pay  his  liens  ; 
but  that  the  proper  adjustment  of  the  equities 
was  to  ascertain  the  value  of  the  lot  without 
the   improvements,  and  the   amount  of  the 
liens    paid  ofif   by   the    purchaser,  and  the 
money  expended    by    him  in    finishing  the 
house  ;  and  that  these  sums  should  constitute 
his  claim ;  and  that  D.'s  claim  Was  the  amount 
of  his  lien  on  the  materials ;  and  that  the 
whole  lot  and  all  the  buildings  should  be 
sold,  and  if  not  sufficient  to  pay  both  claims, 
as  thus  stated,  the  proceeds  should  be  divided 
pro  rata  ;  but  the  purchaser  was  not  entitled 
lo  anything  for  the  other  buildings  erected, 
and  that  they  should  be  included  in  the  sale; 
Planters'  Bank  v.  Dodson,  9  S.  &  M.  527. 

40.  J^otice  of  the  lien  to  encumbrancers. 
The  pendency  of  a  suit  to  enforce  the  lien  is 
notice  of  it  to  a  purchaser  or  encumbrancer; 
JBell  V.  Cooper^  4  0.  650 ;  and  so  is  the  tiling 
of  the  contract,  creating  the  lien,  in  the 
clerk's  office  for  record;  Buck  v.  Brian,  2 
H.  874. 

41.  Jjien  as  to  equHy  of  redemption.  The 
interest  in  land  of  a  mortgagor,  if  the  mort- 
gage debt  be  unpaid,  is  not  subject  to  seizure 


and  sale,  under  an  execution  to  enforce  a  me- 
chanic's  lien,  accruing  subsequently  to  the 
registration  of  the  mortgage ;  Otley  v.  Eavi- 
land,  7  (J.  19. 

42  L'enfor  building  a  levee.  The  statute 
(H.  &  II.  46oJ,  allows  the  inspector  of  levees 
to  cause  the  levee  to  be  built  or  repaired  by 
another,  by  letting  out  the  contract  to  the 
lowest  bidder,  in  default  of  the  owner  of  the 
land  on  which  it  is  situated  doing  the  work  ; 
and  it  provides  that  the  person  doing  the 
work  shall  receive  a  certificate  from  the  in* 
specter  of  the  amount  due,  which  shall  ope- 
rate as  a  lien  qn  the  land:  Held,  that  no 
lien  was  created,  except  where  the  work  was 
let  out  to  the  lowest  bidder,  and  also  where 
the  contractor  hns  th«  required  certificate 
from  the  inspector ;  iikipwith  v.  Dodd,  2  C 
487. 

43.  Lden  an  against  married  women.  A 
femme  covert  has  no  power  to  bind  her  land, 
or  create  a  lien  on  it,  except  by  the  joint 
deed  of  herself  and  husband,  properly  ac- 
knowledged ;  hencp,  a  contract  made  by  her 
or  her  husband,  without  such  deed  and  ac- 
knowledgment, with  a  mechanic  to  erect  a 
building  thereon,  creates  no  lien  in  favor  of 
the  mechanic ;  Selph  v.  Homeland,  1  0.  264. 

44.  Proceedings  and  judgment  in.  A 
judgment  in  a  proceeding  to  enforce  a  me- 
chanic's lien,  may  be  partly  good  and  partly 
bad.  For  example,  the  judgment  may  be  good 
as  a  personal  judgment,  but  erroneous  as  to 
the  land ;  and  in  such  case,  the  Supreme 
Court  will  not  reverse  in  toto,  but  only  so  far 
as  erroneous.  And  after  assumpsit  commenced 
for  work  and  materials,  the  mechanic  may 
change  the  form  of  action  to  a  proceeding  to 
enforce  the  lien  ;  Weathersbu  v.  Sinclair,  43 
M.  189. 

45.  Lden  created  by  administrator.     See 

ExECUTOa   AND   ADMINISTRATOR,  203a. 


See  Ejectment,  41  to  45.  ^ 

1.  Possession  not  necessary.  The  owner  of 
land  is  entitled  to  recover  from  an  adverbe 
possessor  the  mesne  profits,  though  he  never 
nad  possession  himself;  Brewer  v.  Beckwilh, 
6  G  467, 

2.  Rent  as  increased  by  improvements. 
Where  the  improvements  made  by  a  defendant 
in  ejectment,  have  been  destroyed  by  fire  so 
that  he  cannot  get  compensation  therefor,  the 
plaintiff  cannot  recover  the  increased  value 
of  the  rent  occasioned  by  the  improvements 
whilst  they  existed.  The  rent  will  be  esti- 
mated,  as  if  no  improvements  bad  ever 
been  made ;  Nixon  v.  Porter,  9  G.  401. 


1.  Misnomer  of  witness,  A  mistake  in  the 
name  of  a  witness  in  the  commission  to  take 
his  deposition,  is  fatal.  If  the  commission 
direct  the  deposition  of  Nancy  Oriffln  to  be 
taken,  it  will  not  authorize  the  taking  of  the 
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deposition  of  Nancy  Griffith;  Henderson  v. 
Cargin.2  G.  367. 

2.  Mistake  in  Christain  name  in  pvblica- 
tion  of -notice,  CitaJion  against  non-residents 
should  be  directed  to  them  by  their  proper 
names,  and  a  mistake  in  this  respect,  by  the 
substitution  of  one  Christian  name  for  an- 
other, will  be  bad ;  John  A,  Cason  v.  John 
T.  Cason,  2  G.  597. 

3.  In^ance  of  idem  sonans,  Warner  and 
Wanser,  are  idem  sonans;  Warner  v.  Baker , 

4  H.  363. 


See  Chanckry. 

1.  May  he  corrected.  A  mere  clerical  mis- 
take, by  which  one  word  (afl  "attachment" 
for  "injunction")  is  used  in  an  injunction 
bond,  may  be  shown  and  corrected  at  law  •, 
Leggelt  v.  Burlhaller,  1  G.  421. 

See  Slander.     Libel. 

^  1.  Embraced  in  term  of  ^'property ^  Money 
is  embraced  in  the  legal  term  property,  and 
hence  is  within  the  provisions  of  tne  1st  sec- 
tion of  the  married  woman's  law  of  1839, 
which  enacts  that  ''nny  married  woman  may 
become  seized  and  possepsed  of  any  property, 
real  or  personal,  by  bequest,"  &c. ;  Mitchell  v. 
Mitchell.  6  G.  108. 

2.  As  to  power  of  attorney  to  collect  any- 
thing hut  gtJd  and  silver^  see  Attorney  at 
Law.  26.  27. 

3.  Gold  and  silver  only  is  money.  Nothing 
bnt  gold  and  siver  is.  in  law,  money,  though 
bank  notes  are  sometimes  treated  as  money. 
A  sheriff  having  an  execution  in  his  hands  for 
money,  cannot  take  bank  notes  in  discharge 
of  it;  Gasqvet  v.  Warren,  2  S.  &  M.  514. 

4.  Note  payable  in  currency.  A  note  pay- 
able "in  the  currency  of  the  State  of  Missis- 
sippi," is  payable  only  in  lawful  money  or 
legal  tender — currency  means  lawful  money; 
Mitchell  V.  Hetvitt.  5  S.  *  M.  361. 

5.  Definition  of  money:  Bank  notes,  ^c, 
treated  as  money.  Money  is  defined  to  be 
cash,  that  is  gold  and  silver,  or  the  lawful 
circulating  medium  of  the  country,  including 
bank  notes,  when  they  are  known  and  ap- 
proved of,  and  used  in  the  market  as  cash ; 
and  that  is  money  which  passes  in  a  country 
as  the  medium  of  exchange  and  the  repre- 
sentative of  value,  whether  for  the  time  being 
it  be  the  precious  metals  or  any  chattel 
of  intrinsic  value,  as  cotton  or  tobacco,  or 
that  which  is  issued  under  the  authority  of 
the  government,  and  by  common  consent  is 
agreed  on  to  represent  value,  and  to  pass  from 
hand  to  hand  as  such,  ^nd  the  fact  that  bank 

'  notes  or  government  notes  are  at  a  discount 
OS  compared  to  gold  and  silver,  does  not  pre- 
vent them  from  being  money,  if  they  const  i- 
tute  the  general  circulating  medium  of  the 
country.    And  hence,  where  a  bank  account 


is  kept  in  the  depreciated  currency,  an  action 
for  money  had  and  received  or  lent,  may  be 
maintained  to  recover  the  balance  due  either 
party ;  but  the  amount  that  would  be  recover- 
able would  be  the  value  of  the  balance  com- 
pnted  in  gold  and  silver.  And  this  rule  ap- 
plies to  Confederate  States  notes,  "cutton 
not  s  "  and  State  treasury  notes,  issued  dur- 
ing the  late  war.  notwithstanding  their  great 
depreciation ;  Green  v.  Sizer,  40  M.  530.. 

6  Taking  depreciated  notes :  Credit  for 
them.  Where  a  creditor  receives  depreciated 
notes,  under  an  agreement  to  credit  them  ou 
his  demand,  provided  the  whole  debt  be  paid, 
and  the  debtor  being  unable  to  get  the  bal- 
ance, demands  either  that  the  credit  Fhall  be 
given  for  what  was  so  paid,  or  that  the  notes 
be  returned  to  him.  and  the  creditor  refuses 
to  do  either,  bnt  holds  the  not<*8  as  collateral 
security  for  the  debt,  he  will  be  liable  for  the 
value  at  the  time  of  the  refusal,  and  the  sub- 
sequent depreciation  will  fall  on  him ;  Jh. 

1.  United  States  treasury  notes  the  stand- 
ard of  valve.  Damages  for  the  non-delivery 
of  projierty  sold,  are  to  be  estimated  accord- 
ing to  its  value  in  United  States  treasury 
notes :  Carter  v.  Cox.  44  M.  148. 

8.  United  States  treasury  notes  legal  ten- 
der. Under  the  act  of  Consress.  United 
fetates  treasury  notes  are  a  legal  tender,  and 
a  verdict  cannot,  therefore,  be  rendered 
payable  in  gold ;  Jamison  v.  Moon,  43  M. 
598. 

^aneg  had  md  ^emitd. 

See  Plbadino,  30.   Action,  20,  21. 

1.  Illegal  paymtnt  A  person  paying 
money  to  a  corporation,  under  an  illegal 
ordinance,  may  recover  it  back,  as  for  money 
had  and  received  for  his  use ;  Leanord  v. 
City  of  Canton,  6  G.  189. 

2.  Payment  by  mistake.  Money  paid  to 
the  wrong  person,  under  a  mistake  of  fact, 
may  be  recovered  back,  by  an  action  for 
money  hnd  and  received  for  plaintiff's  use; 
Bank  rf  Louisiana  v.  Ballard.  7  H.  371. 

3.  Will  lie  against  an  intruder.  So  it  will 
lie  against  an  intruder  or  trespasser  who  has 
received  money  from  the  use  of  plaintiff's 
realty,  as  a  party  who  has  taken  possession  of 
the  plaintiff's  wharf  wrongfully,  and  collected 
tolls;  O'Conley  v.  City  of  Natchez,  1  S.  &  M. 
31. 

4.  Mu;St  be  on  contract.  The  action  can  be 
maintained  onlv  on  a  contract  expressed  or 
implied  ;   White  v.  Wliite.  2  U.  731. 

5.  Whai  must  be  proven.  In  order  to  sus- 
tain the  action,  the  plaintiff  must  prove  the 
reception  by  defendant  of  money,  or  of  some- 
thing readily  convertible  into  money.  A 
promissory  note,  given  by  defendant  to  plain- 
tiff, will  support  the  action,  but  a  promissory 
note  due  to  plaintiff  by  other  parties,  received 
by  defendant,  will  not,  unless  it  beshowu  that 
the  delcndant  has  collected  it.  Proof  that  be 
might  have  collected  it  by  using  diligence,  will 
not  do.  Hence,  where  notes  and  accounts 
were  delivered  by  a  debtor  to  his  creditors, 
with  instructions  to  pay  his  debt  from  collec- 
tions made  on  them,  and  to  return  the  over- 
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plus,  the  creditor  will  not  be  liable  in  the  ac- 
tion for  an  alleged  surplus,  unless  it  be  shown 
that  he  actually  collected  it ;  Fox  v.  Fisk^  6 
JJ.  328. 
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L    The  Kature,  Form  and  Beqoisites  of  a 

Mortgage. 

1.    The  Form,  and  some  Instanoei :  Aooeptanoe. 

1.  Noforrti  necefisart/ :  The  intent  will  con- 
trol. No  form  of  words  is  necessary  to  cre- 
ate a  mortgage,  the  clear  intent  of  the  parties 
will  be  carried  out;  Baldwin  v.  Jenkins,  1  C. 
206  ;  Mason  v.  Moodi/,  4  (J.  184. 

2.  Conveyanves  as  security/or  money  are 
mortgages,  Generally,  all  conveyances  of  real 
or  personal  property  for  the  security  of  money, 
will  in  equity  be  holden  as  mortgages;  Mason 
V.  Moody,  4  C.  184. 

3.  Instances  where  conveyances  were  held 
mortgages,  A  deed  conveying  land  to  the 
grantee,  and  reciting  in  it  that  the  sale  was 
for  certain  promissory  notes  of  the  grantee,  and 
containing  a  stipulation,  that  on  payment  of 
these,  notes  the  deed  was  to  constitute  a  full 
title  in  law  and  equity  to  the  grantee,  is  a 
mortgage,  and  the  land  conveyed,  therefore, 
not  subject  to  sale  under  execution  against 
the  ffrantee.  until  full  payment  of  the  notes; 
Fugh  V,  Holt,  5  C.  461.  And  so  if  a  party 
by  agreement  with  the  debtor  purchase  at 
execution  sale  the  land  of  the  latter  on  joint 
account  reserving,  however,  to  the  debtor  the 
rif^ht  to  redeem  within  a  year,  the  transaction 
is  a  mortgage,  with  the  equitable  right  to 
redeem  as  in  other  cases  of  mortgage,  but  the 
debtor's  statutory  rij^ht  to  redeem  land  sold 
under  execution  within  two  years,  is  not  there- 
by lost,  but  remains  in  full  force ;  Wallis'  Heirs 


V.  Wilson's  Heirs,  5  G.  357.  And  so  where 
an  absolute  bill  of  sale  was  made  in  pursuance 
of  an  agreement  that  the  vendee  should  en- 
dorse the  note  of  the  seller  for  $2,800,  and 
should  also  endorse  a  renewal  of  it,  and  with 
the  further  agreement,  that  if  the  note  was 
not  paid  by  the  seller,  the  slaves  conveyed 
were  to  be  the  absolute  property  of  the  ven- 
dee '•  to  all  intents  and  purposes,"  and  there 
being  no  proof  that  there  had  been  any  treaty 
betweeen  the  parties  about  a  purchase  of  the 
slaves  by  the  endorser,  it  was  held  that  the 
asTPement  was  a  mortgage ;  Wtathershy  v. 
TFea//icr«6y,  40  M.  462. 

4.  Valid  agreemtiit  to  execute  a  mortgage, 
good  in  equity  gw  a  mortga  /e.  A  valid  agree- 
ment to  execute  a  mortgage  in  futuro  is  of 
itself  an  equitable  mortgage,  which,  however, 
will  be  merged  in  the  express  mortgage  when 
it  is  executed  ;  Pelrie  v.  WHght,  6  S.  &  M.  <^J47. 
But  such  an  agreement  will  not  be  valid,  if 
no  property  be  specified  in  it  on  which  the 
mortgage  is  to  be  executed  ;  a  mere  agreement 
to  pive  a  mortgage  on  sufficient  personal  and 
real  property,  is  not  sufficient;  Adams  v. 
Johnson^  41  M.  25'*. 

ft.  When  insufficient  mortgage  held  se- 
curity for  an  advance.  When  an  advance 
has  been  made  on  the  faith  of  a  promise  by  the 
borrower  to  execute  a  mortgaja:e  in  a  certain 
way,  to  secure  that  advance,  and  also  a  further 
sum  which  the  lender  agreed  to  advance  on  the 
execution  of  the  mortgage  according  to  the 
agreement,  if  the  borrower  execute  the  mort- 
gage, but  not  according  to  the  agreement,  the 
lender  may  hold  it  as  security  for  the  advance 
already  made,  and  refuse  to  advance  the  re- 
mainder ;  but  if  an  independent  security  was 
taken  for  the  advance,  when  it  was  made,  to 
stand  for  it  until  the  mortgage  was  executed, 
then,  if  the  lender  refuse  to  accept  the  mort- 
gage, as  a  compliance  with  the  agreement  to 
execute  it,  and  refuse  to  make  the  other  ad- 
vance, the  mortfrage  will  be  no  security  for 
the  first  advance;  lb, 

6.  Same :  Necessity  for  acceptance :  Case 
in  judgment,  A.  made  an  agreement  with  a 
bank  in  a  sister  State,  by  which  the  bank  was 
to  advance  him  $50,000  of  their  notes  to  be  put 
in  circulation  by  him,  in  the  purchase  of  com- 
mercial paper,  and  he  was,  as  indemnity  for 
the  loan,  to  give  a  raortgMge  on  real  and  per- 
sonal property,  to  the  value  of  $100,000,  and 
this  valuation  was  to  be  certified  as  correct 
by  M..  in  whom  the  bank  confided.  A.,  wish- 
ing an  immediate  advance  of  $15,000,  ar- 
ranged to  get  it  hy  giving  the  bank  an  accept- 
ance of  W.  for  that  amount,  which  acceptance 
was  to  be  a  security  for  the  advance,  until 
the  mortgage  could  be  executed  according  to 
the  agreement.  A.  made  a  mortgage  on  real 
property  alone,  and  sent  it  to  the  bauk  with- 
out the  certificate  of  M.,  and  the  bank  refused 
to  accept  it  as  a  compliance  with  the  agree- 
ment, and  directed  its  agent  to  see  A.,  and 
procure  a  mortgage  as  agreed  on.  This  was 
not  done,  and  no  further  advance  was  made 
by  the  bank  to  A.  Afterwards,  the  bauk  un- 
d»rtook  to  foreclose  the  mortprage  for  the 
$[5,000:  Held,  1st,  that  the  acceptance  was 
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fnken  and  relied  on  as  a  secnrity  for  the 
$15,000  until  the  mortgage  should  be  execa* 
led,  and  that  the  bank  having  once  rejected 
the  mortgage  as  tendered  by  A.,  because  it 
was  not  made  in  accordance  with  the  agree- 
ment, could  not  afterward  accept  it  without 
A.'a  consent,  and  hold  it  as  a  security  for  the 
j^l  5,000,  and  the  bill  to  foreclose  was  dis- 
missed; 75. 

2.    Absolute  Conyeyanoe,  with  Independent 
Befeasanoei. 

A.  The  Defeasance,  when  Written  on  tbb 

Same  Paper. 

7.  Same:  The  defeasance  may  be  writ- 
ten at  the  foot,  or  endorsed  on  the  back  of 
the  absolute  conveyance;  it  is  not  necessary 
that  it  should  be  contained  in  the  body  of  it ; 
Kf^Tit  V.  AUbrilam,  3  H.  317,  And  so  it  may 
be  on  the  back. — for  an  agreement,  written  on 
the  back  of  a  deed  at  (he  time  of  its  execu- 
tion, and  signed  and  sealed  by  the  grantor  and 
grantee,  and  in  relation  to  the  subject  matter* 
of  the  deed,  is  as  much  a  part  of  the  deed  as 
if  incorporated  in  it ;  Baldwin  v.  Jenkina^  1 ' 
C.  206. 

B.  Defeasance   in   Separate  Writing  and 

IN  Parol. 

8.  How  ahsolvie  sale  shovm  to  he  a  mort- 
gage.  A  bill  of  sale  of  a  chattel,  absolute  on 
Its  face,  will  be  held  a  mortgage,  if  it  be 
clearly  shown  that  it  was  designed  by  the  par- 
ties thereto  to  operate  as  a  security  fdr  the 
payment  of  money,  and  such  imention  may 
be  shown  by  a  separate  instrument  cotempora- 
neously  or  subsequently  executed,  or  by  an 
agreement  resting  in  parol ;  Prewett  v. 
Dobbs.  13  S.  &  M.  431 ;  Mason  v.  Moody.  4  0. 
184:  S.  P.,  as  to  proof  by  parol;  Carter 
V.  Burris,  10  8.  k  M..  5*27 ;  Vasser  v.  Vasser, 
1  C.  H78 ;  Anding  v.  Davis,  9  G.  574.  And 
it  makes  no  difference  in  this  respect,  whether 
the  debt  intended  to  be  secured,  was  then 
contracted,  or  a  pre-existing  liability  ;  And- 
ing V.  Davis,  supra 

9.  The  time  of  the  execution  of  the  within 
defeasance.  The  defeasance,  when  in  writing, 
niay  be  executed  cotcmporaneously  with  the 
absolute  conveyance,  or  subsequently;  Mor 
son  V.  ifoody,  4*  C.  184;  Prewett  v.  Dobba,  13 
8.  &.  M.431.  But  if  the  defeasance  be  not 
executed  cotemporaneounly  with  the  absolute 
sale  or  conveyance,  it  must  appear  either  that 
it  professe*  on  its  face  to  bo  an  explanation  of 
the  intention  of  the  parties  at  the  time  the 
sale  or  conveyance  was  made  ;  or  if  relied  on 
as  a  subsequent  independent  agreement,  it 
must  be  based  on  a  sufficient  consideration ; 
a  snbseauent  voluntary  agreement,  made  by 
the  vendee,  to  allow  the  vendor  to  redeem, 
cannot  be  enforced ;  Vasser  v.  Va^ser,  1  C. 
378. 

10.  Instance  of  subsequent  agreement,  con- 
strued, as  to  the  consideration.  A  month  af- 
ter an  absolute  bill  of  sale  of  slaves  was  made, 
the  purchaser  executed  a  writing,  which  reci- 
ted, that  upon  settlement  of  accounts  with  the 
seller  that  day,  he  was  indebted  to  the  seller 


in  the  sum  of  $371,  which  the  purchaser  wns 
to  pay  back  to  the  seller,  or  give  to  the  seller 
the  privilege  of  taking  back  any  of  the  slaves 
purchased  of  him,  at  the  price  paid,  specify- 
mg  the  names  of  the  slaves  and  the  price  of 
each.  '*And  further,  that  the  vendor  is  to 
have  the  p-ivilege  of  redeeming  any  of  them 
nt  cost  ana  interest :"  Held,  that  as  to  the  priv- 
ilege of  redemption  of  one  slave,  there  was  a 
valuable  consideration  viz. :  the  debt  of  8371, 
due  by  the  vendee  to  the  seller,  but  as  to  the 
others  there  was  no  consideration,  and  the 
agreement  as  to  them  was  void :  lb. 

11.  Instances  of  mortgages  shown  by  parol. 
An  absolute  bill  of  sale  was  made  of  a  slave 
worth  $550.  The  consideration  was  $150 
cash.  8200  in  the  note  of  the  purchaser,  pay- 
able in  two  years.  The  seller  remained  in 
posse>sion  at  an  annual  hire  of  $.37.50,  the 
value  of  the  hire  being  $85.  and  it  was  agreed 
that  if  the  seller  paid  the  purchaser.  $350,  be- 
fore the  expiration  of  two  years,  the  latter 
would  make  him  a  title  to  the  slave :  Held,  in 
view  of  these  facts  the  transaction  wa«  a  mort- 
gaire,  and  not  a  conditional  sale;  Prewett y. 
Dobbs,  18  S.  &  M.  431.  See  post,  13,  14.  asto 
diflerence  between  Mortgage  and  Condi- 
tional Sale. 

12.  Same,  D.  mortgaged  land  and  slaves 
and  other  personalty  to  A.,  absolutely  and  in 
fee  simple,  and  delivered  possession.  A., 
when  he  accepted  the  deed,  made  a  parol 
agreement  that  he  would  hold  the  property 
and  use  it  so  as  to  make  it  profitable,  and  that 
he  would  apply  the  profits  to  the  payment  of 
the  debt  due  by  D.  to  him  ;  and  after  the  debt 
was  paid,  he  would  convey  the  property  to 
the  children  of  D.  and  in  furtherance  of  this 
agreement,  he  promised  that  he  would  imme- 
diately execute  a  will,  and  keep  it  unrevoked, 
thus  disposing  of  the  property.  A.  executed 
the  will,  as  he  had  agreed  to  do,  but  afterward 
destroyed  it.  After  the  death  of  A.  and  af- 
ter the  payment  of  the  debt  due  him,  the 
children  of  D.  filed  a  bill  to  recover  the  prop- 
erty :  Held,  that  the  deed  was  intended  only 
as  a  mortgage,  and  the  trust  in  favor  of  the 
children  of  D.  was  valid ;  Anding  v.  Davis, 
9  G.  574. 

12a.  Same,  A  sale  absolute  on  its  face 
was  made  of  a  slave,  the  seller  being  indebted 
to  the  purchaser  in  about  one-third  of  its 
value;  tne  purchaser  gave  his  note  to  the 
seller  for  tne  remaininsr  two-thirds  of  the 
value,  but  still  retained  his  note  against  the 
seller  for  the  old  debt,  and  required  a  pay- 
ment thereon  after  the  sale,  and  the  slave  re- 
mained with  the  seller  for  twp  years  after  the 
sale ;  and  it  was  proven  that  the  buyer  ad- 
mitted to  other  persons  that  the  safe  was 
not  absolute :  Held,  that  these  facts  showed 
that  the  sale  was  intended  as  a  mortgage; 
Carter  v.  Burris,  10  S.  A  M.  527. 

As  to  registration  of  absolute  bills  of  sale, 
see  post,  47. 

8.  The  Diiforeaee  between  a  Xortgage  aad 
Conditional  Sale. 

See  Conditional  SALii,ubique. 

14.  Same,  Whether  a  transaction  is  a  con- 
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ditk)na]  sale  or  a  mortgage,  depends  on  the 
intention  of  the  parties  as  to  whether  they  de- 
siimrd  a  purchase  and  sale  on  the  one  hand,  or 
a  borrowing  and.  lending  on  the  other.  If  the 
transaction  show  that  the  intention  was  to 
borrow  and  lend  money  on  a  security  there- 
for, it  is  a  mortgage,  and  nothing  can  divest 
it  of  the  eqnity  of  redemption.  An  agree- 
ment to  bar  the  equity  of  redemption,  is  void. 
If  the  relation  of  debtor  and  creditor  still 
subsists,  it  is  a  mortgage ;  if  do  debt  be  cre- 
ated by  the  transaction,  or  if  a  pre-existing 
debt  was  extinguished  by  it,  then  a  mere 
privilege  of  repurchase  to  be  exercised  at  the 
option  of  the  seller,  will  not  constitute  it  a 
mortgage,  but  it  is  a  conditional  sale  ;  Weath- 
ersby  v.  W*'athershy,  40  M.  462  ;  8.  P.,  Hoopes 
v^  Aoiley,  6  C.  328  ;  Magee  v.  Catching,  4  G. 
672 ;  Mason  v.  Moody,  4  0. 184,  lor  which  see 
Conditional  Sale,  7,  8.    See  ante,  11. 

4.  Deposit  of  Title  Deed. 

lo.  Rule  on  the  subject.  "Whether  the  de- 
posit of  title  deeds  to  land,  as  a  security  for 
a  debt  will,  under  our  statute  of  fronds,  cre- 
ate an  equitable  mortgage  ;  Qucere?    But  if 
it  would,  there  must,  according  to  the  Eng- 
lish rule,  be  a  deposit  of  all  the  title  deeds, 
and  the  mortgage  thus  created  would  remain 
only  during  the  deposit,  and  would,  hence, 
cease  upon  the  surrender  of  a  title  bond  so 
deposited,  to  the  vendor,  and  his  making  a 
deed  which  was  not  deposited,  but  kept  by 
the  vendee ;  Williams  v.  Strati  on,  10  S.  &  M. 
418.     But  a  mortgage  is  a  conveyance  of  an 
estate  by  way  of  pledge   or  security  for  a 
debt,  and  to  become  void  on  paj-ment  of  if. 
By  our  statute  a  greater  interest  m  land  than 
a  term  for  one  year,  cannot  be  created,  except 
in  writing.     Hence,  a  mortgage  of  realty  by 
a  deposit  of  the  title  deed,  and  a  parol  agree- 
ment that  it  shall  operate  as  sucn  cannot  be 
created.    Such  an   agreement  is  within    the 
statute    of  frauds    and    void;     Gothard    v. 
Flynn,  3  C.  58. 

6.  Miseellaneoni. 

16.  Absolute  sale  by  an  agent,  when  con- 
strued as  a  mortgage.  An  absolute  sale  made 
by  an  agent,  who  was  only  authorized  to  exe- 
cute a  mortgage,  is  not  binding  on  the  prin- 
cipal, but  if  disafiQrmed  by  him,  it  will  be 
construed  in  favor  of  the  purchaser  as  a  mere 
aecnritv  for  the  return  of  the  purchase  money 
applied  by  the  agent  to  the  use  of  the  prin- 
cipal ;  Comtage  v.  Bamett,  6  G.  621. 

16a.  Mortgage  to  secure  future  advances, 
A  mortgage  to  secure  future  advances  is  a 
valid  security  for  such  advances  against  sub- 
sequent liens  and  purchasers.  And  the  fact, 
that  it  was  given  to  secure  future  advances, 
need  not  appear  distinctly  on  its  face ;  it  is 
safficient,  if  in  this  respect  its  true  character 
can  be  ascertained  by  the  exercise  of  common 
prudence  and  diligeuce.  Thus,  where  the 
mortfLage  is  given  for  a  sum  named,  and  that 
much  be  not  due  by  mortgagor,  it  may  be 
ahovrn  bv  a  contemporaneous  writing,  that 
future  advances  were  to  be  embraced  in  said 
smn,  and  such  advances  will  be  a  good  lien 


a^inst  an  attaching  creditor;    Summers  v. 
Roos,  42  M.  749. 

n.  Ck)ii8trtiGtion  of  Mortgagea. 

17.  Construction :  Case  in  judgment.  A 
mortgage  given  by  a  contractor  to  do  certain 
work,  in  consideration  of  advances  made  to 
him,  which  is  intended  to  secure  the  faithful 
performance  of  his  contract  to  do  the  work, 
is  not  a  security  for  the  advances  ;  it  binds 
the  mortgage  property  only  for  the  damages, 
which  the  mortgagee  may  sustain  by  reason 
of  the  non-performance  of  the  contract.  And 
in  such  a  case,  though  as  a  general  rule,  when 
a  mortgage  of  personal  property  is  forfeited, 
the  property  belongs  to  the  mortgagee,  it 
seems  that  that  result  would  not  ftOlow  the 
forfeiture;  PIrfne  v.   Wp'ght,  6  8.  &  M.  647. 

18.  Same:  Another  instance,  A  member  of 
an  unincorporated  banking  company,  execu* 
ted  a  mortgage  to  the  president  and  directors, 
who  by  the  articles  of  association  had  charge 
of  the  management  of  its  affairs,  and  in  the 
mongage  it  was  recited  that  the  mortgagor 
had  executed  his  bond  payable  at  distinct 
periods  by  instalments  for  stock  subscribed 
for  by  him,  and  in  order  to  secure  the  pay- 
ment of  the  bond  at  the  time  stipulated,  and 
to  bind  the  mortgagor  in  conjunction  with 
each  stockholder,  to  all,  and  singular  the 
holders  of  the  notes,  bills,  checks,  and  other 
liabilities  of  the  company,  then  existing,  or 
which  might,  thereafter  exist,  at  any  time 
within  fifteen  y^ars,  the  mortgagor  thereby 
conveyed  the  land  to  the  president  and  direc- 
tors, with  the  condition,  that  i[  the  mortgagor 
paid  the  bond  for  the  stock  subscribed,  at  the 
several  periods  when  the  instalments  became 
due,  and  if  he  should  pay  off  and  discharge,  all 
the  bills,  notes,  checKS,  and  other  liabilities 
of  the  said  company,  then  the  conveyance 
was  to  be  void  :  Held,  that  the  mortgage  was 
not  only  a  security  for  the  payment  of  the 
bond  of  the  mortgagor  fur  stock,  but  it  was 
also  a  security  for  the  payment  of  all  the 
debts  of  the  company ;  and  a  creditor  of  the 
company,  whose  debt  was  due,  might  proceed 
at  once  to  foreclose  it,  without  waiting  for  the 
periods  when  the  instalments  of  the  bond  for 
stock  became  due ;  Wall  v.  Boisgerard, US. 
&  M.  574. 

18a.  Same :  Issue  of  slave  not  included  in 
mortgage.  The  issue  of  a  mortgaged  slave 
born  subsequent  to  the  execution  of  the 
mortgage,  is  not  bound  by  or  conveyed  in  it ; 
Tumbull  V.  MidcUeton,  W.  413. 

19.  Mortgages  to  indemnify  surety.  See 
Principal  and  Surety,  48  to  51. 

in.    Bights  of  Mortgagor  and  of  Mortgagee. 

20.  Possession  of  personalty  after  forfeiture 
of  condition,  A  mortgagee  of  personal  prop- 
erty, after  condition  broken,  is  the  owner,  and 
if  in  possession,  need  not  file  a  bill  to  fore- 
close, but  may,  himself,  sell  the  property  to 
realize  the  debt;  O'Reilly  v.  Hendricks,  2 
8.  &  M.  388.  See  Executor  and  Administra- 
tor. 223, 224. 

The  legal  effect  of  the  forfeiture  of  the  con- 
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•dition  of  a  cbattel  mortgage,  is  to  vest  in  the 
mortgagee  the  right  to  possession  and  the 
absolute  interest  in  the  property;  Thornhill 
V.  Gilmer,  4  S.  &  M.  153.     See  ante.  IT. 

21.  Posseftsiqn  of  realty :  After  forfeiture. 
Upon  the  forfeiture  of  a  mortgage  (conveying 
realty  and  personalty)  the  legal  title  becomes 
absolute  in  the  mortgagee,  and  with  it.  as  an 
incident,  the  ri^fht  of  possession,  which  a 
court  of  law  would  also  secure  him.  A  court 
of  equity  may.  therefore,  on  the  application 
of  the  mortgagee,  appoint  a  receiver  in  virtue 
of  this  right  of  the  complainant,  for  this  is 
but  conferring  upon  an  officer  of  court  a  right 
which  the  complainant  has  absolutely  and 
without  reference  to  the  adequacy  of  the  se- 
curity to  pay  the  debt;  Hill  v.  Robertson^ 
2  (J.  368.     See  post,  37. 

22.  Liability  of  mortgagor  for  hire.  A 
mortgagor,  after  condition  broken,  retaining 
possession  of  the  property,  is  liable  for  rent^ 
and  hire ;  TarnbuU  v.  Middleton,  W.  413. 
See  post,  26. 

2Ja.  The  remedy  to  enforce  right  of  posses- 
sion, A  mortgagee  who,  by  the  terms  of  the 
mortgage,  is  entitled  to  the  possession  of  the 
mortgaged  property,  may  recover  possession 
by  action  at  law  against  the  mortgagor  or 
those  claiming  under  him.  In  an  action  at 
law,  that  party  will  prevail  who  has  the  legal 
title  and  the  right  to  the  possession ;  Harmon 
V.  ShoH.  8  <  &  M.  433. 

23.  Mortgage  as  indemnity  to  surety.  A 
mortgagee  who  has  received  a  mortgage  to 
indemnify  him  from  loss,  as  surety  for  the 
mortgagor,  unless  there  be  some  provision  in 
the  mortgage  giving  him  a  right  of  possession 
before,  will  not  be  entitled  to  possession  until 
after  he  has  been  subjected  to  loss  on  that 
account;  lb. 

23a.  Nature  of  respective  interests  of  mort- 
gagor and  mortgagee.  The  equitable  doc- 
trine that  a  mortgagor  in  possession  is  re- 
garded as  the  true  owner  of  the  property, 
and  that  the  mortgagee  has  only  a  cnattel  in- 
terest, except  that  his  interest  is  considered 
as  real  property,  to  enable  him  to  recover 
possession ;  and  that  the  mortgage  is  only  a 
security ;  is  now  recognized  by  courts  of  law. 
And  the  same  doctrine  applies  to  deeds  of 
trust,  which  are  but  a  species  of  mortgage, 
with  power  of  sale  in  the  trustee ;  Carpenter 
V.  Bowen  42  M.  28. 

.  236.  Fixtures.  As  between  vendor  and 
vendee,  mortgagor  and  mortgagee,  all  things 
which  are  necessary  to  the  full  und  free  en- 
joyment of  the  freehold,  and  which  are  in  any 
way  attached  to  it,  are  held  to  be  fi.\ tares ; 
Richardson  v.  Borden,  42  M.  71. 

See  FixTURKB. 

17.  Bights  of  FTiroliasers  of  the  Mortgage 
Seotirity. 

24.  His  right  of  substitution.  Where  the 
purchaser  of  mortgaged  property,  which  is 
encumbered  by  several  deiits  of  equal  lien, 
pays  off  one  of  the  debts,  he  will,  as  against 
the  other  encumbrancers,  be  entitled  to  be 
subrogated  to  all  the  rights  of  the  encum- 


brancer whose  debt  he  has  paid  pff;  Ross  v. 
Wilson.  7  S.  &  M.  7.53. 

2.5.  Same :  Where  foreclosure  is  had  with- 
out all  interested  being  parties.  So,  where  a 
mortgage  is  foreclosed  on  a  bill  filed  by  an 
assignee  Of  one  of  several  notes  secured  by 
the  mortgage,  the  mortgagee  holding  the 
others  not  being  made  a  party,  the  mortgagee, 
as  asrainst  a  purchaser  under  the  decree  of 
foreclosure,  who  had  notice  of  the  outstand- 
ing notes  not  embraced  in  the  decree  may 
have  a  new  decree  to  foreclose  and  re-sell 
the  property;  but  the  purchaser  under  the 
first  decree  will  be  entitled  to  share  in  the 
proceeds  of  the  last  sale,  pro  rata,  according 
as  his  bid  shall  compare  in  amount  with  the 
amount  due  on  the  notes  not  embraced  in 
the  decree  of  foreclosure;  and  if  there  be  a 
surplus  after  paying  both  these  amounts,  he 
will  be  entitled  to  it;  Pugh  v.  Holt,  5  0. 
461.     See  rtost,  52,  .55,  .56. 

26.  Right  of  bona  fide  purchaser  withovl 
notice.  A  bona  fide  purchaser,  for  value,  of 
a  chattel,  from  a  mortgagee  in  possession, 
under  an  absolute  bill  of  sale  from  the  mort- 
gagor, is  entitled  to  the  property  against  the 
claims  of  the  mortgagor  lo  redeem.  But  in 
a  bill  by  the  mortgagor  against  the  mortgagee 
and  the  purchaser,  to  redeem,  if  complain- 
ant's right  to  a  specific  delivery  of  the  prop- 
erty be  defeated  on  account  of  the  purchase, 
he  will,  nevertheless,  be  entitled  to  recover 
from  the  mortgagee  the  value  of  the  chattel 
and  its  hire,  after  deducting  therefrom  the 
mortgage  debt;  Henderson  v.  Warma4:k,  5 
C.  830. 

27.  Right  of  purchaser  from  a  trustee  on 
a  deed  on  trust.  The  vendee  of  a  trustee  in 
a  mortgage  with  power  of  sale,  will  get  the 
title  as  it  stood  when  the  mortgage  was  exe- 
cuted, unaffected  by  any  subsequent  encum- 
brances or  liens;  Brown  v.  Bartee,  10  S.  k 
M.  268.     See  post,  33. 

T.  Foreolosnre  of  Mortgages. 
1.  By  Truftee  with  Power  of  Sale. 

28.  Trustee  may  foreclose  witlwut  judicial 
proceedings.  A  trustee  in  a  mortgage  with 
power  of  sale,  on  default  in  the  payment  of 
the  debt,  may  execute  the  power  without  the 
intervention  of  a  court  of  equity,  and  a  sale 
by  him,  made  in  accordance  with  the  terms 
of  the  mortgage,  is  a  perfect  foreclosure,  and 
a  bar  to  the  equity  of  redemption ;  Sims  v. 
Hundly.  2  H.  896.  And  if  there  be  a  junior 
encumbrance,  any  surplus  which  remains  will 
go  to  that,  and  the  trustee  will  hold  it  in 
trust  for  that  encumbrancer ;  O'ReiVy  v.  flcw- 
dricks,  2  S.  &  M.  38-^      See  j)os<,  69.  63. 

See  Trust  AND  Trusters,  60.  Ejbctment,5. 

8.  By  the  Mortgagee. 

29.  As  to  this,  see  ante.  20. 

30.  Mortgagee  may  sell  on  verbal  atdhority. 
If  there  be  no  power  conferred  by  the  mort- 
gage on  the  mortgagee  to  sell,  he  may,  nev- 
ertlieless,  sell  personalty  conveyed  by  the 
mortgage  and  in  his  possession,  m  pursuance 
of  a  verbal  power  or  license  given  him  by 
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the  mort^gor  to  make  a  sale ;  O^Reilly  v. 
Bendn'cks,  2  H.  388.  Bot  it  is  doubtful 
whether  a  power  of  sale  of  land,  vested  in 
the  mortgagee,  would  bar  the  equity  of  re- 
demption; and  at  all  events,  he  has  the  right 
to  go  into  equity  for  a  foreclosure,  notwith- 
standing such  power;  Wofftrd  v.  Holmes 
County,  44  M.  579.    See  jtost,  38. 

8.  Foreeloiore  by  Bill  in  Equity. 

A.  "Who  Should  bk  Parties. 

31.  An  to  effect  of  decree  with  profter 'par- 
ties omifted.  See  aw/e,  25.  Executor  akd 
Administrator,  269. 

32.  Junior  encumbrancers  cls  parties.  A 
junior  incumbrancer  by  mortgage,  has  a  right 
to  be  made  a  party  defendant,  to  a  bill  by  an 
older  encumbrancer,  to  foreclose,  so  that  he 
may  attend  to  the  taking  of  the  account,  and 
may  have  an  opportunity  to  redeem,  but  for 
no  other  purpoi:e.  If  he  do  not  offer  to  re- 
deem, he  cannot,  nnder  cover  of  the  bill  of  the 
first  mortgagee,  have  his  mortgage  foreclosed ; 
Broken  v.  Nevitt  5  C.  801. 

32a.  After  the  death  of  the  mortgagee,  a 
hill  to  foreclose  may  be  filed  by  the  executor. 
His  heirs  are  not  necessary  parties ;  Griffin 
V.  Lovell,  42  M.  402 

B.  The  Rioht  of  the  Purchaser  to 
Emblements. 

33.  Same,  Where  land  is  sold  under  a 
mortgage,  in  virtue  of  a  power  of  sale  con- 
tained in  it,  and  there  be  an  unjrathered  crop 
on  it  at  the  time  of  the  sale,  the  purchaser 
is  entitled  to  it;  Planters'  B'k  v.  Walker,  3  S. 
A  M.  409.  But  in  this  case,  it  will  be  noted, 
that  the  mortgagor  made  a  voluntary  surren- 
der of  the  land  to  the  purchaser,  on  the  duy 
of  sale,  and  did  not  set  up  any  claim  to  the 
crop  ;  hut  the  claim  was  set  up  by  one  of  his 
creditors,  who  insisted  that  the  crop  was 
liable  to  his  judgment. 

C.  The  Note  Secured  by  the  Mortgage  : 
Its  Production  :  Variance  :  Interest. 

34.  Interest  aJlotoedy  according  to  the 
morfgage.  Where  the  mortgage  provides  that 
the  note  secured  by  it  shall  bear  interest  from 
date,  a  decree  of  foreclosure  will  include 
interest  from  that  time,  though  the  note  on 
its  face  only  bears  interest  from  its  maturity ; 
for  the  mortgage,  though  only  a  collateral 
security  for  the  debt,  is  the  foundation  on 
which  the  jurisdiction  of  the  Chancery  Court 
rests ;  and  relief  may  be  given  on  its  face,  if 
it  describe  the  debt  intended  to  be  secured, 
though  no  note  be  given ;  Morse  v.  Clayton, 
13  S.  &  M.  373. 

35.  Variance  between  mortgnge  and  the 
note,  A  mortgage  is  not  invalid,  even  as  to 
a  subsequent  purchaser,  because  it  misde- 
scribes,  as  to  its  date,  the  note  intended  to  be 
secured  by  it.  The  mortgage  is  notice  of 
the  mortgage  debt,  and  of  the  lien,  and  as  to 
such  purchaser  may  be  foreclosed  without  a 
production  of  the  nole  at  all.  Kven  the  mort- 
gagor's interest  in  the  production  of  the  note, 
IB  solely  because  it  might  be  afterwards  pre- 


sented to  him  for  payment ;  Dean  v.  Lezardi, 
2  C.  424. 

36.  Possession  of  the  note  by  mortgagor. 
Yet  the  possession  of  the  note  secured  by  the 
mortgage,  by  the  mortgagor,  is  prima  facie 
evidence  of  the  satisfaction  of  the  mortgage  ; 
Johnson  v.  Nations,  4  C.  147. 

D.  Appointment  of  a  Receiver. 

37.  When  allowed.  Upon  the  forfeiture 
of  a  mortgage,  the  legal  title  to  the  property 
becomes  absolute  in  the  mortgagee,  and  with 
it,  as  an  incident,  the  right  of  possession, 
which  right  a  court  of  law  even,  would  secure 
to  him.  A  court  of  equity  may,  therefore, 
appoint  a  receiver  to  take  charge  of  the  prop- 
erty, in  virtue  of  this  right  of  the  complain- 
ant; for  that  is  but  conferring  upon  an  officer 
of  court,  for  the  complainant's  benefit,  a  right 
which  the  complainant  has  himself,  without 
reference  to  the  adequacy  of  the  security  to 
pay  the  debt ;  Hill  v.  Robertson,  2  C.  368. 
But  where  the  mortgage  is  only  an  equitable 
one.  or  the  statutory  lien  given  in  cases  of 
sale  by  administrators,  there  being  no  contract 
by  which  the  mortgagee  shall  have  the  rents 
and  profits  after  defeasance,  a  receiver  will 
not  be  appointed,  unless  an  insufficiency  of 
the  moriffjiged  property  to  pay  the  debt  be 
shown  ;   Whitehtad  v.  M^ooten,  43  M.  523. 

E.   When  Technical  Foreclosure 
Allowed. 

38.  Same.  The  courts  do  not  favor  a  tech- 
nical foreclosure  of  a  mortgage;  but  where 
the  mortgagee  is  in  possession,  and  has  dis- 
posed of  the  personal  property,  or  a  part, 
so  as  not  to  be  able  to  return  it  to  the 
mortgagor,  a  technical  foreclosure  will  be 
ordered.  But  in  such  case  the  mortgagor 
must  have  time  to  redeem ;  and  the  decree 
must  provide,  in  case  he  redeems,  that  as  to 
the  personal  property  which  the  mortgagee 
had  sold,  and  is,  therefore,  unable  to  return, 
the  mortgagor  shall  be  exonerated  from  pay- 
ment to  the  extent  of  its  value  at  the  time  the 
mortgagee  took  possession,  and  its  hire  till  the 
dale  of  the  decree.  And  if  part  of  the  prop- 
erty remain  with  the  mortgagor,  and  he  do 
not  redeem,  then,  if  the  value  of  the  property 
taken  by  the  mortgagee  and  its  hire,  be  in- 
sufficient to  pay  the  debt,  a  decree  will  be 
entered  to  sell  that  part  so  remaining  with 
the  mortgagor  for  the  balance.  And  four 
months  from  the  date  of  the  decree  was 
allowed  to  the  mortgagor  to  redeem  ;  Mcln- 
tyre  v.  Whitfield,  13  S.  &  M.  88.  As  to  stat- 
in ?  the  account,  see  post,  44,  44a.  tiee  also 
ante,  30. 

YI.  Bedemption  of  Mortgages. 
1.  The  Barring  of  the  Equity  of  Bedemption. 

39.  A  contract  barring  the  equity  of  re- 
demptii>n  is  void,    fcJee  arUe.  14. 

40.  Instance  of  construction  where  equity 
of  redemption  remained,  A  stipulation  in 
a  mortgage,  that  if  the  mortgagor  shall  fail 
to  pay  the  mortgage  debt  at  maturity,  the 
mortgagee  shall  take  possession  of  the'mort- 
gaged  property,  and  receive  the  profits  of  it 
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till  the  debt  be  paid,  is  lawful,  and  may 
be  enforced ;  but  if  the  mortgajjee  take  pos- 
session, the  property  is  not  bis  absolutely,  for 
the  mortjfagor's  right  of  redemption  still  re- 
mains until  foreclosed  by  decree  of  the  court ; 
and  the  rents  and  profits  are  to  be  credited 
on  the  debt;  Mclntyre  wWhitfieldj  13  S.  & 
M  88. 

40a.  Proof  of  purchase  of  in'ght  to  redeem. 
And  when  a  mortgagee  insists  in  defence  of 
a  bill  to  redeem,  that  be  has  purchased  the 
equity  of  redemption,  he  should  prove  that 
fact  by  clear  and*  satisfac^tory  evidence ;  Kent 
V.  AUbritain,  4  fl.  317. 

2.  Who  may  Redeem. 

41.  Same,  Those  persons  only  who  have 
an  interest  in,  or  a  lien  on  the  mortgaged  prop- 
erty, have  a  right  to  redeem.  Hence,  a 
purchaser  of  the  equity  of  redemption  at  ex- 
ecution sale,  under  a  judgment  against  the 
mortgagor,  has  no  right  to  redeem,  for  he 
got  no  rights  by  his  purchase ;  Boarman  v. 
Gatlett,  13  S.  &  M.  149. 

8.  MisoeUaneous. 

42.  As  to  technical  foreclosure  and  the 
right  to  redeem,  see  an'e.  38. 

43.  KuJe  when  redemption  is  prevented  by 
a  sale.     See  ante,  26. 

44.  Stating  the  account.  When  a  mort- 
gage is  made  to  secure  an  unfixed  and  un- 
settled indebtedness  from  mortgagor  to  mort- 
gagee,  it  is  proper,  on  a  bill  by  the  former  to 
redeem,  to  examine  all  the  matters  of  deal- 
ing between  the  parties  previous  to  the  mort- 
gage, except  suctv  as  shall  appear  to  have 
Seen  settled;  Williamson  v.  Downs^  5  G. 
402. 

4Aa.  Notice  of  the  account  not  necessary. 
In  suits  to  foreclose  mortgages  and  deeds  m 
trust,  it  is  unnecessary  for  the  commissioner  to 
give  notice  to  the  parties  of  the  taking  of  the 
account;  Rev.  Code  of  1857,  p.  547,  art.  4S; 
Kilcrease  v.  Lum,  7  G.  669 ;  IngersoU  v. 
Ingersollj  42  M.  155. 

Vn.  Begistratioii  of  Mortgages. 
See  Registration,  1. 

1.  Generally. 

45.  Subsequent  mortgage  lias  precedence 
over  one  unrecorded,  A  subsequent  mort- 
gage duly  recorded,  has  precedence  over  a 
prior  unrecorded  mortgage,  if  the  subsequent 
mortgagee  had  no  notice  of  the  first ;  Pomet 
V.  Scranton.  W.  406. 

46.  Statutory  mortgage  need  not  be  regis- 
tered. When  property,  real  or  personal,  is 
sold  on  a  credit  by  an  administrator  or  guar- 
dian, under  an  order  of  the  Probate  Court, 
the  statute  creates  a  mortgage  on  it  for  the 
purchase  money,  which,  without  anything 
more  being  done,  has  all  the  force  and  effi- 
ciency of  a  mortgage  duly  executed  by  the 
purchaser  to  the  seller,  and  regularly  re- 
corded ;  Miller  v.  Helm.  2  S.  &  M.  687 ;  6. 
P.,  Walker  v.  Fuqua,  2  C.  640.  And  such  a 
mortgage,  like  one  recorded,  is  notice  to  all 
the  world ;  and  hence,  always  in  a  state  of 


presentation   to    the    administrator   of  tbe 
mortgafifor;  Miller  v.  Htlm,  supra. 

47.  Possessum  under  mortgage  dispenses 
with  registration.  An  absolute  bill  of  sale. 
designed  as  a  mortgaire,  if  delivery  of  the 
thing  sold  be  made  to  the  mortgagee,  need  not 
be  recorded,  in  order  to  be  valid  against  sub- 
sequent judgment  creditors  of  the  mort- 
gagor. A  court  of  equity  in  treating  it  as  & 
mortgage,  will  protect  the  rights  of  the 
vendee ;  and  his  possession  is  also  notice  of 
his  claim,  without  registration ;  Bumphries 
V.  J5aWre,  10  S.  &  M.  282. 

48.  Registration  not  necessary  as  hettoeen 
parties  and  privies  It  is  not  necessary  to 
the  validity  of  a  mortgage,  that  it  be  regis- 
tered, or  that  its  execution  be  proven  for 
record.  As  between  the  parties  to  the  mort- 
gage, and  all  others  claiming  under  them 
through  it,  the  mortgage  will  be  as  good  with- 
out registration  as  with  it;  Hill  v.  Samuel/l 
G.  307. 

8.  Foreign  Xortgaget. 

49.  Nerd  not  he  registered.  The  registra- 
tion laws  of  this  State  do  not  apply  to  mort- 
gages execute*!  out  of  the  Slate,  on  personal 
property  not  then  within  the  State.  And  if 
such  property  be  afterwards  removed  hither 
by  the  mortgagor,  the  rights  of  the  mort- 
gagee will  be  protected  without  registration 
here  ;  Prewett  v.  Dobbs,  13  S,  &  M.  431. 

S.   Kotioe  Equlyalent  to  BegistratioxL     \ 

50.  Same.  The  statute  (H.  C.  606.  J  5), 
enacts,  *Hhat  all  deeds  of  trusts  and  mort- 
gages, whensoever  they  shall  be  delivered  to 
the  clerk  to  be  recorded,  shall  take  effect  and 
be  valid  as  to  all  subsequent  purchasers  for 
valuable  consideration  and  without  notice, 
and  as  to  all  creditors  from  the  time  wbeu 
such  deed  in  trust  or  mortgage,  shall  be  ac- 
knowledged, proved,  or  certified  and'delivered 
to  the  clerk  for  record,  and  from  that  time 
only."  It  has  been  decided,  in  Bixtm  v.  La- 
coste,  1  S.  &  M.  70,  that  creditors  equally 
with  purchasers,  were  affected  by  notice  of  an 
unrecorded  deed,  but  that  decision  will  not  be 
extended;  H&nderson  v.  Dovming,  2  C.  106. 

51.  The  notice  to  creditors  must  be  before 
judgment.  Under  the  above  statute,  par- 
chasers  at  execution  sale,  are  not  regarded 
as  subsequent  purchasers.  That  term  applies 
only  to  purchasers  from  the  grr ntor  directly. 
Creditors  are  not  affected  by  notice  of  an  un- 
recorded deed  or  mortgage,  if  such  notice 
were  not  given  before  the  judgment  was  ren- 
dered. If  a  creditor  get  a  judgment  before 
notice  of  the  mortgage,  his  lien  attsi.ches,and 
it  will  not  be  divested  by  any  subsequent  no- 
tice given  to  him ;  and  as  the  purchasers  at 
the  sale  under  this  execution  have  the  same 
rights  as  the  creditor,  notice  given  to  them 
after  the  rendition  of  the  judgment  and  before 
the  sale,  will  not  affect  them.  Hence,  where 
on  the  day  of  the  sale  under  execution,  the 
trustee  in  a  deed  in  trust  had  it  recorded,  and 
gave  notice  of  it  to  the  purchasers  at  the 
sale,  aud  then  filed  his  bill  to  avoid  the  sale ; 
it  was  held,  that  the  recording  of  the  deed 
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after  tbe  judgment,  and  the  giving  notice  of 
it  to  the  bidders  at  the  pale,  ^ere  too  late 
and  did  not  affect  the  title  of  the  purchaBcrs ; 
Ih. 


Tin.    Aeeignmeiit  of  Vortgagee,  and 
Varstalling  Koitgage  AcEets. 

52.  Jemgnment  of  the  note  carrifs  the 
mortgoge.  The  assignment  of  the  note  se- 
eared  by  a  mortgage,  is  an  equitable  assign- 
ment of  the  mortgage,  and  is  per  se  an  au- 
thority to  the  assignee,  without  any  special 
anthorization  for  that  purpose,  to  enforce  the 
mortgage;  Hclmes  v.  JldcGinty,  44  M.  94. 
-And  if  there  be  several  notes,  all  equally  se- 
cured by  the  mortgage,  the  atsi^nment  of 
one  is  pro  tanto  an  assignment  of  the 
mortgage,  and  nothing  more — nil  beinc  enti- 
tled to -pro  rata  satis^faction  ;  Teiry  v.  WoodSy 
6  S  AM.  139 ;  Cage  v.  /7er.  5  K  &  M.  410 ; 
Henderson  v.  Hertod,  10  S.  &  M.  631  ;  Dick 
V.  Maury,  9  S.  &  M,  448  ;  Lindsey  v.  BateSy 
42  M.  397  ;  S.  P.,  B'k  of  England  v.  Tarle- 
ton,  1  C.  173;  Parker  v.  Mercer,  6  H.  320. 
^nd  it  is  doubtful  whether  the  mortgagee 
could  make  an  assignment  of  one,  so  as  to 
give  it  a  preference  over  the  others  retained 
by  him  ;  Henderson  v.  Herrod^  supra.  But 
this  preference  can  be  given ;  B'tc  of  Eng- 
land v.  Tarleton,  supra.    See  post,  ft.*),  56. 

But,  where  a  decree  was  rendered  in  favor 
of  the  assignee  of  one  of  several  of  the  notes 
secured  by  mortgage,  and  the  whole  debt  to 
him  was  directed  to  be  paid  by  the  sale  of 
the  mortgaged  property,  and  no  suggestion 
was  made  in  the  pleading  that  the  property 
was  insufficient  to  pay  all  the  mortgajzed 
notes,  the  High  Court  will  not  reveree  the 
decree  upon  the  suggestion  of  counsel  that 
the  property  is  insufficient ;  Terry  v.  Woods, 
6  8.  &  M.  139.     8ee  post,  5o.  ft6. 

52a.  Same :  Caf;e  in  judgment.  AVhere 
a  bond  secured  by  mortgage  has  been  as- 
signed as  collateral  security,  for  the  payment 
of  drafts  to  be  drawn  by  the  assignor  on  the 
assignee,  the  latter  upon  paying  the  drafts, 
will  be  an  equitable  assignee  of  the  mortgage, 
and  entitled  to  foreclose  it  in  equity;  City  of 
Natchez  V.  Minor.  9  8.  &  M.  .M4. 

53.  Lfoss  by  assignee  of  his  right  to  equality, 
Jf  the  assignee  ot  one  of  several  notes,  ee- 
cnred  by  mortgage,  arrest  the  debtor  at  law 
on  me*ne  process,  and  voluntarily  discharge 
him,  this  will  not  interfere  with  his  right  to 
a  pro  rata  distribution  of  the  sale  of  the 
mortgaged  property.  It  seems  it  would  be 
otherwise  if  the  arrest  was  made  on  final 
process,  because  that  would  be  considered  as 
a  satisfaction  of^the  debt.  And  so  if  such 
a.«sigDee  be  merely  passive  in  the  collection 
of  his  debt,  his  rights  will  not  be  prejudiced  ; 
and  so  if  he  take  active  steps,  which  are 
fruitless,  the  result  will  be  the  same ;  and  so 
If  by  his  diligence  he  gets  another  security, 
which  proves  unavailable ;  Terry  v.  WoodSj 
6  S.  &  M.  139. 

54.  The  different  notes  and  instalments  en- 
titled  to  equality,  W  here  a  mortgage  is  given 


to  secure  several  notes  of  the  mortgagor  to 
the  mortgagee,  due  at  different  times,  upon  a 
sale  of  the  mortgaged  property,  after  all  the 
notes  are  due.  the  proceeds  phould  be  applied 
pro  rata  to  all  the  notes,  although  the  note 
nrst  falling  due  was  additionally  secured  to 
the  mortgagee  by  the  endorsement  of  an 
accommodation  endorser;  Parker  \,  Mercer, 
6  H.  320.    See  ante,  52,  and  j7os<,  55. 

And  the  rule  is  the  same,  where  a  vendor, 
who  has  only  made  a  title  bond,  transfers  one 
of  the  notes  for  the  purchase  money,  all  will 
be  entitled  to  share  equally;  Davidson  v. 
J//en,  7G.  419. 

55.  Equality  among  assignees:  Priority, 
All  the  debts  secured  by  a  mortgage,  and 
due  at  the  date  of  the  foreclosure,  unless  a 
preference  be  given  to  some  of  them  by  the 
terms  of  the  mortgage,  are  payable  j}ro-ra/a, 
in  case  of  insufficiency  in  the  mortgage  fund 
to  pay  all ;  and  this  equality  continues,  not- 
witnstanding  an  assignment  of  some  of  the 
debts  to  another,  and  the  detention  of  the 
other  notes  by  the  mortgagor,  or  the  subse- 
quent assignment  of  them  to  other  assignees. 
The  several  assipneea.  though  deriving  title 
at  diffeient  periods,  will  stand  on  an  equality  ; 
the  first  having  no  priority  whatever  over  the 
others,  unless  the  mortgagee,  in  making  the 
assignment,  designed  to  impart  a  right  of 
prior  satisfaction  to  the  assignee,  over  those 
notes  then  retained  by  him  :  Bonk  of  England 
V.  Tarletcn.  1  C.  173 ;  J&,  P.,  Pugh  v.  Hclt  5 
C.  461 ;  Trustees  ofJtfferson  College  v.  Pren- 
tiss, 7  C.  46 ;  Coultei'  v.  Herrod,  5  C.  685. 
See  ante,  25.  52,  54. 

56.  Power  to  give  priority  :  Allowed  where 
so  intended.  But  it  is  in  the  power  of  the 
mrrtgngor,  notwithstanding  the  doubt  ex- 
pressed in  Henderson  v.  Hfrrod  (see  ante, 
52),  in  making  an  assignment  of  part  of  the 
mortgaged  debts — he  being  then  the  owner 
of  all — to  give  to  those  assigned  a  priority 
over  those  retained ;  and  such  will  be  the 
effect  of  the  assignment,  if  under  all  the  cir- 
cumstances, that  appear  to  be  the  intention 
of  the  parties  ;  Bank  of  England  v.  Tarletcn, 
1  C.  173. 

57.  Instances  of  priority  allowed  and  re- 
fused. A  creditor  had  his  debt  sectired  by 
mortgage,  and  by  his  consent  the  mortgaged 
property  was  sold  on  a  cr«  dit,  the  purchase 
money  being  payable  in  seven  instalments ; 
and  by  the  agreement  the  purchaser  was  to 
give  a  mortgage  on  the  same  property,  and 
some  other,  to  secure  the  purchase  money, 
and  the  first  five  instalments  were  to  be 
transferred  to  the  creditor  in  srtisfaction  of 
the  debt,  and  he  was  to  satisfy  the  first  mort- 
gage. This  agreement  was  carried  out,  and 
the  last  two  instalments  were  also  afterwards 
assigned,  and  there  was  an  insufficiency  in  the 
property  to  pay  all :  Held,  that  the  circum- 
stances clearly  showed  that  it  was  the  inten- 
tion of  the  parties  to  the  first  assignment,  that 
the  original  creditor  should  have  priority  of 
satisfaction  ;  that  his  rights  did  not  originate 
with  the  last  mortgage  and  assignment,  but 
existed  before ;  and  that  these  were  but  a 
consummation  and  preservation  of  them  in  a 
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different  form  ;  Bomk  of  England  v.  Tarleton, 
1  C.  173. 

But  the  fact  that  the  assignee  of  the  mort- 
gagee, in  making  the  assignment  of  the  first 
note  falling  dae.  guarantees  its  payment,  is 
no  evidence  that  he  intended  to  confer  on  it 
the  right  of  priority  of  satisfaction  ;  Trustees 
of  Jefferson  College  v.  Prentiss,  7  0  46.  And 
this  rule  of  equality  was  applied  where  the 
assignee  of  one  of  the  notes  held  it  as  col- 
lateral security  lor  a  debt  which  was  much 
smaller  than  the  instalment  ass  gned  to  him, 
the  assignee  of  the  other  insisting  that  be 
should  receive  his  pro  rata  on  the  amount  of 
the  debt  thus  secured,  and  not  on  the  amount 
of  the  instalment;  Coulter  v.  Herrod,  ^  0. 
685.  And  if  one  of  the  mortgage  notes  be 
transferred  "  without  recourse,"  tliis  will  not 
prevent  the  assignee  from  receiving  his  pro 
rata  with  the  others ;  Davidson  v.  Allen,  7 
G.  419. 

58.  Whether  subsequent  assignee  hound  hy 
priority.  And  if  after  such  assiznment  of  a 
part  of  the  debt,  with  the  right  of  prior  satis- 
faction, the  mortgagee  assign  the  remainder, 
the  subsequent  assignees  taking  only  an 
equity  in  the  mortgage,  by  virtue  of  the  as- 
signment, will  take  it  subject  to  all  the  equi- 
ties existing  between  the  mortgagee  and  the 
prior  assignees;  for  where  the  equities  are 
equal  the  tirst  will  prevail.  If,  however,  the 
subsequent  assignees  take  an  assignment  of 
the  mortgage,  without  notice  of  the  priority 
secured  to  ihe  first,  so  as  to  acquire  the 
mortgagee's  legal  title,  the  rule  might  he  dif- 
ferent; Bank  of  England  v.  Tarleton.  1  C. 
17H.  But  it  was  said  in  Trustees  of  Jefferson 
College  v.  Prentiss,  7  C.  46,  that  if  a  uricirity 
in  satisfaction  was  secured  by  the  first  as- 
signment, "that  it  was  a  mere  secret  equity 
at  furthest,  by  which  a  subsequent  assignee 
of  another  instalment  should  not  be  preju- 
diced." 

See  Assignment,  17&.  22. 

59.  Trustee  disregarding  equality  hy  con- 
sent. Where  the  mortgagee  has  transferred 
one  of  the  notes  as  collateral  security  for  a 
debt  due  by  him,  the  trustee  (with  power  of 
sale)  making  the  sale,  and  realizing  enough 
to  pay  %ll  the  mortgage  debts,  ought  tu  pay 
to  the  assignee  the  note  so  assigned,  if  he 
have  notice  of  the  assignment;  but  if  the 
assignee  agree  that  the  trustee  shall  pay  to 
the  mortgagee  part  of  the  proceeds  thus  due 
him,  and  that  he  will  indulge  the  mortgagee 
a  year  for  the  balance,  this  agreement  will 
exonerate  the  trustee  from  liability  to  the 
assignee,  for  making  the  payment  in  accord- 
ance therewith;  Carson  v.  Rohson,  7  0.  97. 
See  a}ite,  28. 

6  K  Junior  encumhrance^  entitled  to  surplus 
of  the  procetds  of  the  sale.    See  ante,  2b. 

IX.    Principal  and  Surety's  and  Oreditor's 
Bights  in  Mortgages. 

See  Principal  and  Surety,  47,  64,  65,  69. 

61.  Mortgage  hy  principal  enures  to  credi- 
tor's henefit.  Where  a  principal  debtor  exe- 
cutes a  mortgage  to  secure  bis  surety,  the 


mortgacre  enures  to  the  benefit  of  the  credi- 
tor.  and  the  suretv  cannot,  by  a  release  of  the 
mortga-ic,  prejudice  the  creditor's  rights; 
Dick  v.  Maury,  9  S.  &  M.  448.  See  post, 
63. 

62.  When  mortgage  of  indemnity  com- 
mer,ce$  to  hind.  A  mortgage  given  to  a  surety 
as  indemnity,  like  other  mortgages,  binds  the 
property  from  the  time  it  is  executed,  and 
cuts  out  all  subsequent  conveyances  affected 
with  notice,  though  the  right  to  enforce  it 
may  not  occur  until  payment  by  the  surety; 

Watson  y.  Dickens,  12  S.  A  M.  608. 

63.  When  mortgage  for  indemnity  forfeited. 
The  condition  of  a  mortgage  executed  by  a 
principal  debtor  to  his  surety,  to  indemnify 
the  latter  against  loss  or  damage  arising  from 
the  payment  of  the  debt,  is  not  broken  until 
actual  payment  made  by  the  surety,  and  his 
right  to  foreclose  does  not  accrue  till  that 
time ;  McLean  v.  RagsdcUe,  2  G.  701.  So  an 
endorser  of  a  note,  who  has  received  a  mort- 
gage to  save  him  harmless  on  his  endorse- 
ment, has  no  right  to  foreclose  until  he  has 
paid  the  note ;  Lewis  v.  Starke,  10  S.  &  M. 
120.  Nor  in  such  a  case  can  the  creditor 
(when  there  is  a  trustee  in  the  mortgage, 
with  power  of  sale),  compel  the  trustee 
directly  to  make  sale.  This  can  be  done  only 
by  a  bill  in  equity,  to  have  the  benefit  of  the 
deed  to  himself ;  Ih. 

X.  Eztingnishment  and  Satisfaotion  of 
Mortgages. 

64.  As  to  extinguishment  or  keeping  alive 
mortgages,  see  Likn,  2,  3. 

65.  Proof  of  satisfaction.  The  possession 
by  the  mortgagor  of  the  note  secured  by  the 
mortgage,  is  prima  facie  evidence  that  he  has 
paid  it,  and  that  the  mortgage  is  satisfied; 
but  it  is  only  prima  facie  evidence,  and  if  the 
possession  of  the  note  be  shown  to  have  been 
procured  by  fraud,  there  is  no  satisfaction; 
Johnson  v.  Ndions,  4  0.  147. 

66.  Same:  Where  payment  wa9  made  hy 
check.  The  surety  of  the  mortgagor  gave  the 
mortgagee  his  sight  check  for  the  debt, 
assuring  him  that  it  would  be  paid  on  presen- 
tation, and  the  mortgagee  gave  up  the  note 
secured  by  the  mortgage,  and  entered  on  the 
record  satisfaction  of  the  mortgage.  The 
check  was  not  paid,  the  surety  on  the  debt 
and  drawer  of  the  check  having  no  funds  in 
the  hands  of  the  drawee,  and  inereupon  the 
mortgagee  filed  this  bill  to  set  aside  the  sat- 
isfaction of  the  mortgawu,  and  to  foreclose  it: 
Hi'ld,  that  it  not  appearing  that  the  mortgagor 
had  paid  anything  to  the  surety  on  the  faith 
that  the  sure'ty  had  paid  the  debt,  the  mort- 
gagee was  entitled  to  the  relief  prayed  for; 
Holmes  v.  Bacon.  6  C.  607. 

67.  Payment  hynote.  But  a  mortgajre  once 
unconditionally  released  will  not  be  revived, 
and  the  release  cancelled,  merely  because 
the  mortgagor's  note,  taken  in  part  consider- 
ation for^the  release,  remains  unpaid,  there 
being  no  fraud  or  mistake  shown  in  procnring 
the  release ;  Bum  v.  Yeizer,  5  C.  1 88. 

68.  Possession  hy  mortgagor  no  presump- 
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fion  of  payment.  The  continued  possession  by 
the  Hiortgaporofthe  mortgaged  property,  after 
condition  broken,  is  no  presumption  of  pay- 
ment AliUr,  where  the  possession  was  once 
in  the  mortgagee,  and  is  redelivered  to  the 
mortgagor  ;  Caiyenter  v.  Bridges  3  G.  265. 
.  69  Ejfect  of  hcUtsf action  without  entry  on 
record,  if  the  mortgage  debt  be  fully  paid, 
the  mortgage  is  satisfied;  yet  this  does  not 
revest  the  mortgagor  with  the  legal  title 
uritbout  any  entry  of  satisfaction  on  the 
record,  or  a  re-conveyance  He  will,  however, 
have  a  complete  equitable  title,  which  will  be 
liable  to  sale  under  execution  against  him ; 
but  the  purchaser  at  the  fale  will  only  get  an 
equitable  title  ;  Wolfe  v.  Dowell,  13  8.  &  M. 
103;  Sviith  v.  Otley.  4  0.  291.  Payment 
alone  \\ill  revest  the  title  under  the  Act  of 
1860.  See  post.  70. 
70.    Entry  of  satisfaction.    The   statute 

SH.  C.  611)  directs  that  upon  payment  of  a 
lebt.  secured  by  mortgage,  **the  mortgagee 
sliall.  at  the  request  of  the  mortgagor,  enter 
satisfaction  upon  themirgin  of  the  record  of 
such  mortgaire,  which  shall  forever  thereafter 
discharge,  defeat  and  release  the  same" 
M'hen  this  entry  is  thus  made,  the  whole  title, 
legal  and  equitable,  revests  in  the  mortgagor, 
but  until  this  is  done  or  some  other  mode  be 
purs-utd  to  revest  the  title,  besides  mere  pay- 
ment, the  legal  title  will  remain  in  the  mort. 
gagee  ;  Wolfe  v.  Dowi  II,  13  S.  &  .M.  103.  But 
by  an  act  passed  11th  February,  1860,  it  was 
enacted  that  *•  in  all  cases  proof  of  payment 
of  the  money  secured  by  mortgage  or  deed  in 
trust,  lias  the  efifect  to  discharge  and  release 
the  mortgage  or  deed  in  trust,  and  to  revest 
the  title  in  the  mortgagor  or  grant ir;"  Heard 
V.  Baird,  40  M.  793.  And  in  Griffin  v.  Loxo- 
ell,  42  M.  402,  it  was  held  that  under  the  Act 
of  lbo7,  payment  alone,  without  entry  of  sat- 
isfaction on  the  record,  would  revest  the  title 
in  the  mortgagor. 

TOa  Agreement  of  the  parties  as  to  safis- 
fattiofi.  Wl  ere  the  grantor;  trustee  and  ces- 
tui que  trust,  all  agree  that  the  trust  is  satis- 
fied, and  that  the  property  shall  revest  in  the 
grantor,  this,  as  to  personalty,  is  hufficient 
lo  revest  the  title  in  the  grantor  and  make  it 
liable  to  sale  under  execution  against  him, 
though  the  record  show  the  trust  unsatisfied. 
The  rule  would  be  different  as  to  really,  a 
writing  in  that  case  being  necessary  to  re- 
convey  the  title ;  House  v.  Fultz.  13  8.  &  M. 
39.  See  S.  0.  6  S.  &  M.  404;  Brown  v.  Bar- 
tee.  lOS.  &  M.  268. 

Sed  vide  Execution,  31. 

XI.  The  Eqtiity  of  Bedemption  and  its 
Liability  for  Debt 

7 1 .  Conveyance  of  equity  of  redemption  by 
grantor  in  deed  in  trust.  If  the  grantor  in 
a  deed  in  trust  afterwards  convey  absolutely 
to  the  cesfuique  trusty  this  does  not  invest  the 
latter  with  the  legal  title,  which  is  still  out- 
staoding  in  the  trustee ;  and  hence,  there  can 
be  no  merger  of  the  legal  and  equitable  es- 
tates in  such  a  case.  'I'he  deed  only  conveys 
the  equity  of  redemption  and  nothing  more. 


The  grantor  can  convey  only  what  he  has. 
And  if  in  such  a  case  a  judgment  be  rendered 
against  the  grantor  in  the  deed  in  trust,  be- 
tween the  date  of  its  execution  and  the  date 
of  the  conveyance  of  the  equity  of  redemp- 
tion, the  conveyance  is  not  such  a  satisfaction 
or  extinguishment  of  the  trust  deed  as  to  let 
in  the  judgment  so  rendered,  the  legal  title 
being  still  outstanding.  And  if,  after  all  this, 
and  a  sale  under  the  judgment,  the  trustee 
sell  to  ihe  cestui  que  trust,  he  will  get  a  good 
title ;  Brown  v.  Bartee.  10  S.  &  M.  208. 

72.  Liability  of  equity  of  redemption  for 
sale  under  execxit ion.  ln€  equity  of  redemp- 
tion in  a  mortgage  is  not  subject  to  seizure 
and  sale  under  execution,  not  even  under  a 
judgment  rendered  on  the  mortgage  debt; 
Thor7ihill  v.  Gilmer,  4  8.  &  M.  153;  Brown 
V.  Bartee,  10  S.  &  M.  268;  Wolfe  v.  Dowdl, 
13  S.  &  M.  103 ;  Boarman  v.  Cailett.  13  S.  & 
M.  149 :  Marlow  v.  Johnton,  2  G.  128 ;  Good- 
win V.  Anderson,  5  S.  &  M.  730  ;  Prewett  v. 
Dobbs.  13  8.  k  M.  431 ;  Henry  v.  FalleHon, 
13  8.  &  M.  631.  And  the  sale  of  such  estate 
conveys  no  interest,  not  even  the  right  to  re- 
deem ;  Boarman  v.  Catlett.  supra.  See  on 
this  subject,  Kxecution,  31,  et  seq.  Yet  if 
the  sale  be  made  under  a  judgment  procured 
on  the  mortgage  debt,  the  purchaser  will  be 
subrogated  to  the  mortgagee's  interest  to  the 
amount  of  his  bid.  but  he  ,will  get  no  title, 
and  his  purchase  will  be  no  bar  to  a  bill  to 
foreclose ;  Baldwin  v.  Jenkins,  1  C  206 ;  S. 
P  ,  Thomhill  v.  Gvmer,  4  8.  &  M.  153.  The 
same  principle  applies  as  to  sales  of  interest 
of  vendee  who  has  a  title  bond  and  has  not 
paid  the  purchase  money ;  Goodwin  v.  An- 
derson, 5  8.  &  M.  730  ;  Harmon  v.  James,  7 
8.  A  M.  Ill  ;  Delafield  \.  Anderson,  lb.  630. 

73.  Same:  Case  in  judgment.  It  was 
agreed  between  the  cestui  que  trust  and  a 
purchaser  at  the  trustee's  sale,  which  was 
made  for  cash,  that  the  purchaser's  bid 
should  be  accepted,  if  he  would  give  personal 
security  and  a  mortgage  on  the  land  so 
bought,  for  its  payment.  The  trustee  mad& 
the  deed,  as  if  the  purchase  money  had  been 
paid  ;  but  on  the  deed  was  endorsed  this 
agreement,  reciting  the  notes  given  for  the 
purchase  money,  and  that  they  should  **  act 
as  a  lien  on  the  bond"  mentioned  in  the  deed 
until  the  notes  were  paid.  The  agreement 
was  duly  signed  and  sealed,  and  acknowl- 
edged by  the  parties:  Held,  that  the  en- 
d<»rsed  aerreement  made  the  deed  a  mort- 
gage, and  that  the  land  was  not  liable  to  sale 
under  execution  against  the  grantor  in  the 
deed  ;  Baldwin  v.  Jenkins,  supra. 

74.  May  be  sold,  if  mortgage  satisfied.  But 
if  the  mortgage  be  fully  paid,  the  mortgagor 
has  a  complete  equity,  and  his  interest 
may  be  sold  under  execution  against  him,  but 
the  purchaser  will  only  get  an  equitable  title. 
Wolfe  V.  DoweLl,  13  8.  &  M.  103;  Boarman 
V.  Catlett,  13  8.  A  M.  149.  And  the  pur- 
chaser claiming  title  under  such  a  sale  mnst 
show  the  satisfaction  ;  Henry  v.  Fullerton,  13 
8.  &  M.  631.  And  the  interest  of  a  vendee 
of  land  who  has  a  bond  for  title,  may  be  sold 
under  execution  if  the  purchase  money  has 
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been  paid ;  Thompson  v.  ^'heathy,  5  S.  &  M. 
499  ;  Moodtf  v.  Farr,  6  S.  &  M.  lOO. 

75.  Equity  of  redemption  liable  to  distress 
for  rtnt.  But  the  statute  makes  any  **  inter- 
est or  property  of  the  tenant  in  the  goods 
attached  for  rent,  liable  therefor;"  and  hence, 
the  equity  of  redemption  is  liable  to  distress 


for  rent  agrainst  the  mortgagor ;  Prewett  v. 
Dohbs,VSS,  &  M.  4         «    -     - 
James.l  S.  &  M.  Ui. 


Drtgagor 


Harmon  v. 


76.  When  equity  of  redemption  salable 
under  exectUion.  But  if  a  mortgage  be  exe- 
cuted on  land  to  secure  a  contingent  and 
prospective  liability  of  the  mortgagor  to  the 
mortgagee,  and  reserving  the  right  of  pos- 
session and  enjoyment  of  the  premises  in  the 
mortgagor,  until  default  be  made  in  the  pay- 
ment of  such  liability,  the  interest  of  the 
mortgagor  in  the  land  will  be  subject  to 
seizure  and  sale  under  execution  aeainst 
him,  and  such  a  sale  will  convey  a  good  title 
except  as  against  the  mortgagee ;  Hunting- 
ton V.  Cotton,  2  G.  253. 

77.  Equity  of  redemption  salable  under 
tJie  Act  of  l«57.  Art  12,  p.  308,  of  the  Kev. 
Code  of  1857,  is  as  follows  :  »*  Estates  of  any 
kind  holden  or  possessed  in  trust  for  another, 
shall  be  subject  to  like  debts  and  charges  of 
the  person  to  whose  use  or  for  whose  benefit 
they  are  holden  or  possessed,  as  they  would 
have  been  subject  to  if  the  person  bad 
holden  the  like  interest  in  the  thing  holden 
or  possessed,  as  he  may  own  in  the  uses  or 
trusts  thereof,  whether  the  trusts  be  fully  ex- 
ecuted or  not,  and  may  be  sold  under  execu- 
tion at  law,  so  as  to  pass  whatever  interest 
the  cestui  que  trust  may  have  ;  and  before  a 
sale  under  a  mortgage  or  deed  in  trust,  the 
mortgagor  or  grantor  shall  be  deemed  the 
owner  of  the  legal  title  of  the  propeity  in 
such  mortgage  or  deed  of  trust,  except  as 
against  the  mortgagee  and  his  asiiigns,  or  the 
trustee,  after  the  breach  of  the  condition  of 
such  mortgage  or  deed  in  trust." 

Under  this  statute,  the  equity  of  redemp- 
tion of  a  mortgagor  or  grantor  in  a  deed  in 
trust  may  be  sold  under  execution  at  law, 
whether  the  debt  be  fully  paid  or  not,  or  the 
trust  be  fully  executed  or  not,  at  any  time  be- 
fore a  breach  of  the  condition  or  afterwards, 
and  before  a  sale  under  the  same,  except  that 
such  sale  cannot  be  made  under  a  judgment 
founded  on  the  mortgage  debt ;  Carpenter  v. 
Bowen,  42  M.  28. 

Zn.    Hiscellaneoiis. 

79.  Possession  by  mortgagor  no  evidence  of 
fraud.  Possession  by  the  mortgagor  of  per- 
sonal property  conveyed  in  the  mortgage, 
Where  that  has  been  duly  recorded,  is  no  evi- 
dence  of  fraud.  That,  rule  applies  only  to 
absolute  conveyances ;  Hundley  v.  Buckner, 
6  S.  &  M.  70.  But  if  the  mortgagor  retain 
possession  with  a  power  to  sell,  this  makes 
the  mortgage  fraudulent ;  Summers  v.  Jioos, 
42  M.  749. 

79a.  Good  mortgage  not  affected  by  subse- 
quent fraud.  A  valid  and  bona  fide  mort- 
gage in  its  creation,  will  not  be  invalidated 


by  the  subsequent  illegal  acts  of  the  parties; 
lb. 
See  Fraddulvnt  Assionmrnt,  23  to  40. 

80.  Lex  loci  governs.  A  mortgage  exe- 
cuted in  this  estate  bv  husband  and  wife  resi- 
dent here,  is  valid,  if  made  according  to  our 
laws,  though  it  be  in  contravention  of  a  mar- 
riage contract  which  stipulated  that  the 
property  of  the  husband  and  wife  should  be 
governed  by  the  laws  of  Louisiana ;  Lapice 
v.  Gereaudeau,  W.  480. 

81.  Novation  of  the  mortgage  debt.  If  a 
'  new  note  bo  executed  by  the  mortgagor  ex- 
actly like  the  first  note,  except  that  it  con- 
tains a  place  of  payment,  which  was  omitted 
from  the  first,  and  the  new  note  be  delivered 
in  lieu  of  the  other,  this  does  not  release  the 
mortgage ;    Whitaker  v.  Dtck^  5  H.  296. 

82.  Mortgage  by  lessee.  If  a  lessee  mort- 
gage the  leased  premises  which  he  holds,  on 
condition  of  the  payment  of  the  annual  rent, 
and  then  sub-let  the  premises  to  others,  who 
bind  themselves  for  the  payment  of  the  rent, 
the  sub-lessees  cannot,  arter  forfeiting  for  non- 
payment of  the  rent,  take  a  new  lease  to 
themselves,  and  set  up  this  lease  against  the 
rights  of  the  mortgagee ;  Morse  v.  Clayton^ 
13  S.  &  M.  :^73. 

83.  Duration  of  the  lien  of  a  mortgage. 
There  is  no  statute  in  this  State  (in  A.  U., 
1850),  which  prescribes  the  duration  of  a 
mortgage  lien  ;  and  it  seems  the  lien  will  con- 
tinue in  force  at  least  as  long  as  the  mort- 
gage debt  is  binding ;  lb. 

84.  Mortgage  presumed  bona  fide.  Amort- 
gage  is  not p/ma/actc fraudulent,  as  against 
a  creditor  of  the  mortgagor,  but  is  prima 
facie  valid ;  and  hence,  in  a  controversy  be- 
tween 'a  person  claiming  title  under  the  mort- 
gage, and  one  claiming  title  under  a  sale 
made  under  an  execution  against  the  mort- 
gagor, the  simple  production  of  the  mortgage 
and  the  note  secured  by  it,  is  all  that  is  re- 
quired to  establish  title  under  the  mortgaj?e; 
unless  there  be  evidence  ofl'ered  impeaching 
the  bona  fides oi  the  transaction;  Brotvn  v. 
Bartee,  10  S.  &  M.  268  And  the  rule  is  the 
same,  where  a  trustee  in  a  mortgage  brings 
detinue  to  recover  the  property  conveyed  in 
the  mortgage ;  Huntley  v.  Buckner,  C  S.  & 
M.  70. 

85.  Misdescription  of  the  mortgage  note. 
Bee  ante,  35. 

86.  Effect  of  surrender  of  title  bond  on 
liability  of  vendee  to  pay  for  land,  M.  sold 
J.  land  and  took  notes  tor  the  purchase 
money  and  executed  a  bond  for  title ;  J.  (be- 
coming embarrassed  and  being  indebted  to  M. 
on  other  accounts,  and  \L  also  being  J.'s 
surety),  executed  a  mortgage  on  slaves  to  se- 
cure M.  for  the  purchase  money  of  the  land, 
and  at  the  same  time  it  was  agreed  that  M. 
should  retain  the  title  to  the  land  to  secure 
him  for  his  other  debts  against  J.,  and  aUo 
for  his  suretyship.  Afterwards,  J.  surren- 
dered the  title  bond  to  M.  and  abandoned  the 
purchase,  and  then  a  creditor  of  J.*s  filed  this 
bill  to  subject'  the  property  conveyed  in  the 
mortgage  to  his  debt.  The  court  below  dis- 
missed the  bill,  holding M.'s  right  to  the  prop- 
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erty  under  tlie  mortjrage  ^ood,  and  that  the 
surrender  by  J.  of  bis  tile  bond,  was  not  a 
release  of  him  from  his  iiabilitv  to  pay  the 
0ote  given  for  the  land.  The  decree  of  the 
court  was  affirmed  by  a  divided  court;  Smith, 
0.  J.,  being  for  an  affirmance,  and  Handy , J,, 
contra.  Fisher.  J.,  being  interested  as  coun- 
lel,  gave  no  opinion ;  Davidson  v.  Jones,  4 
C.  n6. 

87.  Mortgage  of  vessels.  Congress  may 
pass  laws  for  the  registration  of  mortgages  of 
vessels  engaged  in  the  foreign  trade,  or  in  the 
trade  among  the  estates.  And  a  mortgage  of 
such  a  vessel  executed  and  recorded  accord- 
ing to  the  laws  of  the  United  States,  is  good 
and  valid,  though  not  in  accordance  with  the 
laws  of  the  State  where  it  was  executed; 
iiJiaw  V.  McCandless.  7  G.  296. 
.  88.  Effect  of  bankruptcy/  on  moiigoge. 
Under  the  Bankrupt  Act  of  1841.  notwith- 
standing a  bankrupt  is  personally  discharged 
from  liability  for  the  mortgage  debt,  the 
mortgage  itself  remains  as  a  security  for  the 
debt,  and  the  bankrupt  also  remains  liable  on 
his  covenants  of  warranty  of  title,  Ac,  con- 
tained in  the  mortgage;  for  the  damages 
arisingfrom  a  breach  of  these,  are  not  prova- 
ble auder  that  act ;  Biish  v.  Cooper^  4  0. 
59^- 

Motion. 

1.  Proper  to  correct  irregulart'ties  of  offi- 
cers. The  proper  mode  to  correct  irregulari- 
ties of  the  clerk  and  other  officers  of  court,  is 
by  motion,  or  writ  of  audita  querela  ;  Hicks 
V.  Murphy,  W.  66. 

2.  Motion,  a  part  of  the  record.  Every 
motion  made  in  a  cause  is  a  part  of  the  rec- 
ord, as  much  as  the  declaration,  pleas  and 
judgment:  Puckett  v.  Graves,  6  S.  &  M.  381. 

3.  Setting  a^ide  purchase  mnde  by  deputy 
sheriff.  A  purchase  made  by  a  deputy 
sheriff  at  a  sale  made  by  his  principal,  can- 
not be  set  aside  by  the  court  on  motion,  if 
the  sale  be  regular  on  Its  face;  Flournoy  v. 
Smith.  3  H.  62. 

4.  Notice  of  motion,  A  motion  against  a 
BherilT  for  a  failure  to  levy  an  execution, 
should  be  on  notice  to  him;  Vance \.  Connell, 
W.  254 ;  and  so  a  motion  to  enter  satisfac- 
tion of  an  execution,  sustained  without  notice 
to  the  surety  who  paid  it,  is  a  nullity  as  to 
him.  and  no  bar  to  bis  right  to  be  subrogated 
to  the  rights  of  the  plaintiff  in  the  judgment; 
jParchnian  v.  Conway.  5  C.  B.o. 

5.  Motion    to    quash  should    set    out  the 

grounds,    A  motion  to  quash  a  lorthcoraing 
ond  should  set  out  the  grounds  on  which  it  is 
based;   Huston  v.  Hayter,  6  11.  580. 

6.  Not  proper  remedy  to  set  up  bankruptcy. 
A.  motion  to  quash  a  levy  and  sale,  is  not  the 
proper  remedy  for  a  bankrupt  whose  prop- 
erty, acquired  after  his  bankruptcy,  has  been 
levied  on  to  satisfy  a  judgment  rendered 
before  he  made  application  as  a  bankrupt; 
Oridlev  v.  Duncan,  8  S.  &  M.  456. 

See  New  Trial,  51,  c^  seq, 

7.  Office  of  a  motion.  The  office  of  a  mo- 
tion is  to  bring  to  the  court,  some  matter  or 
subject  in  the  progress  of  the  cause,  which 

34 


cannot  be  reached  by  demurrer  or  plea.  If 
the  declaration  does  not  contain  a  cause  of 
action,  or  if  it  set  out  a  good  cause  defec- 
tively, the  mode  of  submitting  the  question 
to  the  court  is  by  demurrer,  and  not  by  mo- 
tion to  dismiss  ;  Tally  v.  Herrin,  44  M.  626. 

e^tthmt  md  i^ependent,  md  ^nde^ 
pendent  ^ovBtmnt§. 

See  Vendor  and  Vendke,  6,  et  seq, 

I.  What  covenants  are  mutual  and  dependent,  or  the 
contrary. 

/.   T)u  gentral  rule  of  construction i 

2.   The  effect  of  the  purchase  money   being 

Payable  in  instalments a 

J.   The  fixing  of  a  day  of  payment 7 

4.   Covenants  to  convey  on  payment  0/ the  pur- 
chase money 9 

IT.  The  remedy  and  the  performance 10 

III.  Miscellaneous 13 

I.  What  Oovenants  are  Mutual,  Jco.,  or  the 
Contrary. 

1.  The  General  Bale  of  Conitraotion. 

1.  Dependent  covenants  favored.  In  a 
contract  for  the  salejof  land,  the  undertakings 
to  convey  and  to  pay  the  purchase  money, 
are  always  construed  to  be  mutual  and  de- 
pendent, unless  a  contrary  intention  clearly 
appears,  for  it  is  more  just  to  hold  them  de- 
pendent, so  that  neither  party  shall  be  com- 
pelled to  part  with  his  property  or  money, 
without  receiving  the  equivalent  for  which  he 
stipulated;  Stockton  v.  George,  7  H.  172;  S. 
P.,  Coleman  v.  Rome.  5  H.  460;  Oreen  v. 
Finucane,\h.  542  ;  Liddell  v.  Sims.  9  S.  &  M. 
51*6;  Wadlington  v.  Hill,  10  S.  it  M.  560: 
Clopton  V.  Bolton.  1  0.78  ;  Ptques  v.  Moaby,  7 
S.  <te  M.  340;  Robinson  v.  Harbour,42  M.  795. 

3.  The  Effect  of  Purchase  Money  being  Payable 
in  Instalmentt. 

2.  Same,  Where  the  payment  of  the  pur- 
chase money  is  by  instalments,  dae  at  differ- 
ent dates,  and  the  vendor  covenants  to  convey 
title  when  the  last  instalment  is  paid ;  the 
promise  to  pay  the  last  instalment  as  well  as 
the  others,  is  independent  of  the  covenant  to 
convey.  The  payment  by  instalments  makes 
the  covenants  independent  (citing"  Pordagev, 
Cole.  1  Saunder's  U.  15 ;  Champlain  v.  White, 

5  Cowen,  .509 ;  Terry  v.  Duntze.  2  H.  Black, 
38'.) ;  Robb  v.  Montgomery,  20  J.  R.  15  ;  3fa' 
son  V.  CJiambers,  4  L,ittel,  253;  Saunders  v. 
Beall.  4  Bibb,  342 ;  Gardner  v.  Corson,  15 
Mass.  471 ;  Bank  of  Columbia  v.  Wagner,  1 
Peters,  455;  Gibson  v.  Netvman.  1  h.  341; 
Coleman  v.  Rmoe.  5  H.  460 ;  Hizlip  v.  Nolan, 

6  8.  &  .M.  294;  Clf>2^ton  v.  Boltm,  1  0.  l-i); 
McMath  V.  Johyison.AY  M.  439;  Boiven  v, 
Bailey.  42  M.  405 ;  Sandler  v.  Boxules.  lb. 
414.  Clopfon  V.  Bolton,  and  McMah  v.  John- 
son, so  far  as  they  hold  that  the  covenant 
and  the  promise  to  pay  the  last  instalment 
are  independent,  where  the  covenant  is  to 
convey  title  on  payment  of  last  instalment, 
are  overruled ;  Robinson  v.  Harbour,  42  M. 
795. 

3.  Same :  Cases  in  judgment.  In  Gibson 
V.  Newman,  supra,  the  action  was  upon  the 
second  and  also  the  last  instalment,  and  the 
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defence  was,  tbat  the  xendor  could  not  and 
did  not  make  title. — which  was  overruled,  be- 
cause both  instalments  were  recoverable  as 
independent  promises.  In  Hazb'p  v.  Nolans 
the  action  was  also  on  all  the  instalments. 
In  Clopton  V.  Bolton^  the  sale  was  made  on 
two  payments,  secured  by  two  notes  of  the 
vendee,  and  the  covenat  t  of  the  vendor  was 
to  make  title,  "  when  the  purcha?e  money  was 
paid,"  and  an  action  wps  brought  on  both 
notes  after  tbeir  maturity,  and  the  defence 
was,  that  the  vendor  had  not  made  and  ten- 
dered a  deed,  and  it  was  held,  that  this  was  no 
bar  to  the  action,  as  the  covenants  were  inde- 
pendent. In  McMath  v.  Johnson,  there  were 
seven  instalments,  and  the  action  was  on  the 
third.  The  plea  eet  np  an  inability  of  the 
vendor  to  convev,  and  an  offer  of  the  pur- 
chase money  made  to  the  vendor,  and  a  de- 
mand of  title,  and  a  neglect  to  make  it;  and 
this  was  held  bad,  because  the  covenants  were 
independent. 

4.  Another  instance.  A  contract  for  the 
sale  of  land  recited  the  payment  in  cash  of  a 
part  of  the  purchase  money,  and  contained  a 
covenant  by  the  vendee  to  pay  the  balance  in 
two  instalments,  at  specific  dates,  and  then  a 
covenant  by  the  vendor  to  make  title  on  pay- 
ment of  the  first  instalment.  It  was  held, 
that  the  vendor  could  not  maintain  an  action 
for  the  first  instalment,  without  first  tender- 
ing a  deed,  as  the  covenants  were  dependent ; 
Wadlingtcn  v.  Hill,  10  S.  &  M.  660. 

4a.  Another  instance.  In  this  case  a  sale 
of  land  was  made  by  title  bond,  conditioned 
to  make  title  when  the  purchase  money  was 
paid,  and  it  was  payable  in  three  annual  in- 
stalments, and  an  action  at  law  was  brouffht 
on  all,  and  the  plea  was  that  no  deed  had 
been  tendered  :  Held,  that  the  plea  was  bud. 
and  the  covenants  were  independent ;  Sand- 
ler V.  Bonles,  42  M.  414.  And  the  same  rule 
was  applied  to  a  bill  for  the  specific  perform- 
ance filed  by  the  vendor,  there  being  four 
instalments,  and  the  last  was  included  in  the 
bill  ;  Bote  en  v.  Bailey,  42  M.  405. 

But  the  last  instalment  cannot  be  recov- 
ered without  an  offer  to  make  a  deed,  that 
and  the  covenant  to  convey  being  dependent; 
Uohinson  v.  Harbour,  42  M.  795. 

5.  The  ahility  to  make  title  as  an  element 
in  these  a  venants.  Even  where  the  purchase 
money  is  payable  in  instalments,  the  vendor 
cannot  recover  the  purchase  money,  if  he  be 
unable  to  make  the  title.  'J'he  right  to  en- 
force payment  is  not  distinct  and  independ- 
ent of  the  abilitv  to  convey  title.  A  party  is 
not  to  be  forced  to  pay  out  his  money  unleps 
he  can  get  that  for  which  he  stipulated  ;  and 
hence,  when  the  vendee  is  sued  for  the  pur- 
chase money  he  may  (even  as  to  instalments 
prior  to  the  last)  f>et  up  an  inability  of  the 
vendor  to  make  title  according  to  his  cove- 
nant in  the  title  bond,  to  make  title  on  pay- 
ment of  the  purchase  money;  Peques  v.  Monhy, 
7  8.  &  M.  340. 

6.  Same,  Where  the  vendor  exectited  a 
title  bond,  to  make  title  on  payment  of  the 
purchase  money,  which  was  payable  by  instal- 
ments, an  action  on  the  last  instalment  was 


defeated  on  the  ground  tbat  the  vendor 
could  not  make  title,  the  covenants  being 
held  dependent ;  Feemster  v.  May,  13  S.  &  M. 
275.  But  these  two  last  cases  seem  to  be 
overruled  by  McMath  v.  Johnson,  See  ant€,Z. 

8.    The  Fixing  of  a  Day. 

7.  Same,  Where  a  day  is  appointed  for 
payment  by  the  defendant,  and  that  day  is  to 
nappen  before  the  thing  is  to  be  performed, 
which  is  the  consideration  of  it.  the  covenants 
are  independent ;  and  so,  wh'*re  a  day  is  fixed 
for  payment  and  no  time  is  fixed  for  the  per- 
formance of  the  consideration.  Hence,  where 
the  defendant  promised  to  pay  by  a  day  cer- 
tain, on  consideration  that  plaintiff  would 
(without  any  stipulation  as  to  the  time),  pro- 
cure a  deed  from  an  Indian  reservee,  and 
make  all  necessary  proof  lor  perfecting  the 
title,  the  covenants  are  independent,  and  the 
defendant  liable  to  an  action  on  his  promise 
though  the  deed  had  not  been  procured,  it  not 
appearing  that  there  was  no  title  in  the  res- 
ervee ;  Rector  y, Price,  3  H.  321 ;  S.  P.,  Bob- 
tnson  V.  Harbf^vr,  42  M.  795. 

8.  Same.  Where  the  note  is  payable  at  a 
particular  day,  and  the  covenant  is  to  convey 
"  as  soon  as  the  promisor  shall  pay  his  note," 
the  payment  is  a  condition  precedent,  and  the 
covenants  independent;  Leftwitch  v.  Cole- 
man, 3  n.  167. 

4.  Covenants  to  Convey  on  Payment  of  Pnrobaie 
Money,  fto. 

9.  Instances,  Where  the  covenant  is  to 
coavey  *'  when  the  purchase  money  is  paid," 
the  covenants  to  pay  and  to  convey  are  de- 
pendent, and  neitncr  party  can  bring  an  ac- 
tion against  the  other  without  first  perform- 
ing or  offering  to  perform  his  own  covenant; 
Stockton  V.  George,  7  H  172;  S.  P..  Harris 
V.  BoUon,  lb.  167.  And  so  where  the  cove- 
nant is  to  convey  "on  the  payment  of  the 
purchase  money;"  ^adlingUn  v  Hill.  10 S. 
&  M.  560 ;  Lee  v.  Dozier,  40  M.  477  :  Cook  v. 
Guice,  6  C.  242;  Eckford  v.  Halbeti,  1  G. 
273 ;  Klyce  v.  Broyles,  8  G.  524. 

n.  Tlie  Bemedy  and  the  FerformaQce. 

10.  There  must  be  performance,  or  valid 
offer  to  pirfoim.  Where  the  covenants  are 
mutual  and  dependent,  neither  party  can 
ha^e  a  remedy  at  law  on  the  contract;  or  a 
remedy  in  equity  for  a  specific  performance, 
without  a  previous  performance  or  offer  to 
perform  his  part  of  the  contract;  See  cases 
cited  in  ante  9/  McAllister  v.  Moore,  1 G.  258 ; 
Walton  V.  Wilson,  lb.  576;  Arthur  v.  Ptat' 
son,  5  G.  131 ;  Clopton  v.  Boltvn,  I  C.  78. 

1 1.  What  is  a  good,  performance,  or  offer. 
Where  the  vendor  tenders  a  deed  which  on  its 
face  conforms  to  the  contract,  if  there  be  ob- 
jections to  it,  on  the  ground  of  encumbrances, 
the  vendee  must  point  out  the  objections; 
Bright  v.  Btwiand,  3  H.  398. 

The  vendee  need  not  prepare  a  deed  and 
offer  it  to  vendor  for  execution;  a  simple  de- 
mand is  sufficient,  if  he  wait  a  reasonable 
time  for  it  to  be  complied  with  :  Standifer'f, 
Davis,  13  8,  &  M.  48.   In  Johnston  v.  Bcanl, 
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.7  S.  A  M.  214,  this  was  left  in  doubt.  There 
must  be  a  second  demand.  See  Vendor  and 
Vkndrk,  15, 

A  tender  of  a  deed  by  the  vendor  in  his 
bill  for  specific  performance,  will  not  do ;  the 
tender  must  be  made  before  the  bill  is  filed  ; 
Klyce  V.  Broyles,  8  G.  524. 

A  n  averment  of  readiness  to  perform  will 
not  do ;  Robinson  v.  Harbour,  42  M.  795. 

m.  MifioellaiieoTis. 

12,  Purchase  money  payable  07i  same  day. 
"Where  the  purchase  money  is  to  be  paid  first, 
though  on  the  same  day,  the  vendor  is  not 
bound  to  tender  a  title  to  enable  him  to  sue; 
it  is  sufficient  if  he  were  ready  and  able  to 
make  title;  Brtglit  v.  Rowland,  3  H.  398; 
S.  P..  Robinson  v.  Hai  bour.  42  M.  795. 

If  the  money  is  to  be  paid  after  the  doing 
of  an  act.  then  no  action  can  be  had  for  the 
money  until  after  the  doinji^  or  offering  to  do 
that  act;  Robinson  v.  Harbour,  42  M.  795. 

13  Relief  when  the  covtnants  are  inde- 
pendent. Where  the  covenants  are  inde- 
pendent, relief  will  not  be  granted  to  the  pur- 
chaser against  a  payment  of  the  purchase 
monev,  on  the  ground  that  the  title  is  defect- 
ive, there  being  no  eviction  and  no  fraud ; 
and  it  not  being  shown  that  the  vendor  is  in- 
solvent ;  Coleman  v.  Rowe,  5  H.  460. 

14.  Rescission  ichere  covenants  are  inde- 
pendent. It  is  admitted  in  this  case,  that 
where  the  covenants  are  mutual  and  inde- 
pendent, if  the  vendee  offer  to  pay  and  demand 
title,  he  is  entitled  to  it,  or  that  the  contract 
should  be  rescinded ;  but  it  was  held,  that 
inasmuch  as  the  vend6r  had  a  complete 
equity,  and  as  the  state  of  the  title  was  well 
known  to  the  vendee  when  the  purchase  was 
made,  and  there  being  necessary  delays  in 
procuring  the  legal  title,  that  the  vendee  could 
not  rescind  because  the  title  was  not  made  on 
his  demand,  and  that  the  vendor  should  have 
a  reasonible  time  to  perfect  it ;  Green  v.  Fin- 
ucane,  5  H.  542. 

15.  Where  no  time  is  specified  to  make  title. 
Where,  in  a  bond  for  title,  no  time  is  specified 
in  which  the  title  is  to  be  made,  the  vendor 
may  retain  the  title  till  the  purchase  money  is 
paid,  if  he  so  elect;  Hazlip  v.  Nolaii,  6  S.  & 
M.  294. 

S^tchez,  gite  of. 

Is  a  port  of  entry ;  Natchez  v.  Tnmble^  W. 
376. 
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See  Hian  Court,  sub-division  New  Trial. 
See  also  Chancery,  same  sub-division. 

I.  For  newly  discovered  evidence x 

11,  For  the  admission  of  illegal  evidence 7 

III.  For  the  lejection  of  leeal  evicence 12 

IV.  For  the  misdirection  of  the  judge , 15 

V,  Where  verdict  is  against  weight  of  evidence 21 

VI.  Where  there  is  a  want  of  evidence  to  sustain 

verdict 30 

VII.  Where  the  damages  are  excessive 3a 

VIII.  Surprise  as  a  ground  for  a  new  trial 36 

IX.  Misconduct    in  the  Jury,  and  the  officers    in 

charge  of  them 44 

X.  The  granting  of  two  or  more  new  trials,  power 

of  the  court ».. 48 


XI.  The  granting  of  a  new  trial,  where  justice  has 

been  done 50 

XII.  The  motion,  and  taking  it  under  advisement 

and  continuance 51 

XIII.  Absence  of  a  party  or  his  counsel  as  ground 

for  a  new  trial 58 

XIV.  The  action  of  High  Court  on  new  trial 61 

XV.  Miscellaneous 62 

I.  For  Newly  Discovered  Evidenoe. 

1.  Ride  on  the  subject.  A  party  asking  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  must  satisfy  the  court  that  the  evi- 
dence has  come  to  his  knowledge  since  the 
trial,  and  that  it  was  not  owing  to  want  of 
diligence  that  it  was  not  discovered  sooner, 
and  that  it  would  probably  produce  a  difierent 
rf'sult  if  a  new  trial  be  granted;  Hare  v. 

troul,  2  H.  772;  8.  P.,  Rulon  v.  LintoCs 
irs,  2  H.  891;  Gamett  v.  Kirkman,  41 
M.  94.  The  affidavit  of  the  new  witness  must 
also  be  produced,  in  which  the  new  evidence 
should  be  set  out,  or  it  should  be  shown  that 
the  affidavit  could  not  be  i  btained  ;  Rulon  v. 
LintoVs  Heirs t  supra.  The  truth  of  the 
suggestion  of  newly  discovered  evidence 
must  be  fully  established;  Hinds  v.  Ttrry, 
W.  80. 

2.  Diligence  must  be  used.  A  new  trial 
will  not  be  granted  for  newly  discovered  evi- 
dence, unless  it  appear  that  due  diligence 
had  been  used  to  obtain  it  on  the  first  trial ; 
Bledsoe  v.  Little,  4  H.  13;  Hare  v.  Sprout.  2 
H.  772;  Wright  v.  Alexander.  11  S.  &  M. 
411 ;  Dean  v.  Young,  13  S.  &  M.  118.  And 
the  affidavits  must  show  the  diligence ;  Wat- 
son V.  Dickens,  12  S.  &  M.  608.  Thus,  where 
the  new  evidence  was,  that  during  the  trial 
the  applicant  discovered  the  residence,  of  a 
subscribing  witness,  whom  he  supposed  to  be 
dead,  but  had  taken  no  steps  to  prove  his 
handwriting — this  was  held  negligence ;  Bled- 
soe V.  Little,  supra.  In  this  case  it  appeared 
that  the  suit  had  been  pending  for  two  years 
before  the  trial,  and  the  deposition  of  a  wit- 
ness had  been  taken  one  month  before  that 
time,  and  the  newly  discovered  evidence  was 
intended  to  overturn  the  deposition  in  a  mate- 
rial point;  and  it  also  appeared  that  the  new 
witness  was  to  testify  about  a  conversation 
between  one  of  the  defendants  and  the  depo- 
nent in  the  deposition.  It  was  held  that  there 
was  no  diligence,  as  one  of  the  defendants 
must  necessarily  have  known  of  the  presence 
of  the  witness  at  the  conversation  referred 
to;   Watson  v.  Dickens,  \2  S.  &  M.  608. 

3.  Instance  of  new  trial  granted.  The  de- 
fendant, in  his  application  for  a  new  trial, 
swore  that  he  was  justly  entitled  to  a  credit — 
that  he  used  every  effort  in  his  power  to  es- 
tablish it.  and  had  failed ;  that  since  the  trial 
he  has  discovered  two  witnesses  who  heard 
plaintiff's  intestate  admit  before  his  death  the 
justness  of  the  credit;  the  affidavits  of  the 
two  witnesses  to  that  effect  were  also  pro- 
duced :  Heldy  he  was  entitled  to  a  new  trial ; 
Karie  v.  Burrus,  2  S.  &  M.  313. 

4.  Want  of  diligence  in  examining  a  un't- 
ne.ss.  It  is  no  ground  for  granting  a  new  trial, 
that  the  applicant  has  discovered  that  a  wit- 
ness who  was  examined  on  the  trial  will  prove 
payment  for  the  debt  sued  on,  for  by  the  use 
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of  due  diligence  be  might  hare  discovered 
that  before  the  trial,  or  by  proper  interroga- 
tion he  might  have  then  established  it ;  Wright 
V.  Alexander,  11  S.  &  M.  411. 

6.  CumtUcUtve  evidence:  Case  in  judg- 
ment. A  new  trial  will  not  be  granted  for 
the  new  discovery  of  evidence,  which  is 
merely  cumulative;  but  the  new  evidence,  in 
order  to  be  cumulative  in  the  sense  of  this 
rule,  must  not  only  be  evidence  which  goes 
to  establish  the  same  point  as  the  other  evi- 
dence  introduced  on  the  trial,  but  it  must  be 
specifically  the  same,  by  being  nothing  more 
than  the  addition  of  the  testimony  of  the  new 
witness  to  the  same  facts,  which  were  sworn 
to  on  the  trial.  In  this  case,  the  issue  was 
non  est  factum  to  a  bill  single,  and  the  newly 
discovered  evidence  was  that  of  a  witness 
who  swore  he  was  present  at  the  execution 
of  the  bill,  and  that  defendant's  name  was 
signed  by  one  R.,  who  is  now  dead,  and  who 
signed  the  name  at  the  request  of  C,  and 
that  C.  applied  to  witness  to  sign  it.  This 
evidence  was  held  not  to  be  cumulative  to  the 
evidence  offered  on  the  trial,  which  was  in 
substance,  that  defendant  could  not  write,  and 
was  absent  in  another  State  at  the  date  of 
the  bill ;  and  a  new  trial  was  granted  to  the 
defendant;  Vardeman  v.  Bt/rne.  7  H.  305. 

6.  To  sho7V  mistake  of  witness.  A  new 
trial  will  not  be  granted  to  enable  the  appli- 
cant to  show  a  mistake  in  the  testimony  of 
an  opposing  witness,  unless  the  affidavit  snow 
by  what  evidence  the  mistake  is  to  be  estab- 
lished ;  and  a  good  reason  why  it  was  not 
produced  on  the  trial;  Ellis  v.  ike/Zy,  4  G. 
(>95. 

n.  For  the  Admission  of  Illegal  Evidence. 

See  Hiofl  Court,  87  to  89. 

7.  When  granted.  A  new  tdal  will  be 
granted  where  the  verdict  is  founded  on  ille- 
gal evidence;  White  v.  Englehardy  2  S.  &  M. 

H.  Not  granted,  if  admitted  without  ohjec- 
4ion.  The  admi8.<ion  of  illegal  evidence  may 
be  made  the  ground  of  a  motion  for  a  new 
trial,  if  objection  were  made  to  it  at  the  time 
it  was  offered,  though  no  exceptions  were 
taken  to  the  ruling  of  the  court  admitting  it; 
but  if  it  be  admiited  without  objection,  this 
will  be  considered  as  a  waiver  of  any  legal 
objection  which  might  exi.-t  to  it;  McRaven 
V.  McGuire,  9  S.  &  M.  34;  Phillips  v.  Lane, 

4  H.  \TL  But  the  rule  is  different  as  to  mis- 
directions of  the  judge;  Phillips  v.  Lane, 
9upra. 

9.  Not  granted  if  the  other  evidence  be 
sufficient .  A  new  trial  will  not  be  granted 
for  the  admission  of  illegal  evidence  to  estab- 
lish a  fact,  which  is  otherwise  sufficiently 
proven  by  other  and  competent  evidence; 
Fore  V.  Williams,  6  G  533  ;  Hand  v.  Grant, 

5  S.  &  M.  5i»8 ;  nor  if  it  appear  that  on  an- 
01  her  trial,  there  is  little  reason  to  believe 
that  the  result  will  be  different,  and  it  is 
clear  that  justice  has  been  done.  In  a  mat- 
ter of  doubt  as  to  these  points,  the  admis- 
sion of  illegal  evidence  is  ground  for  a  new 


trial ;  Barringer  v.  Neshtt,  1  S.  &  M.  22; 
McMuUin  V,  Mat/o,  8  S.  &  M.  288. 

10.  Not  granted  where  the  illegal  evidence 
IS  impertinent.  A  new  trial  will  not  be 
granted  for  the  admission  of  impertinent  and 
irrelevant  evidence,  which  could  have  no  in- 
fluence on  the  verdict;  Pritchard  v.  Myers, 
3  S.  &  M.  42 ;  nor  where  the  evidence  is  im- 
material, and  the  verdict  is  well  justified 
without  it;  Alari/  Washington  Female  Col 
lege  v.  Mcintosh,  8  G.  671. 

11.  Nor  where  merely  cumulafive.  A  new 
trial  will  not  be  granted  for  the  admission  of 
illegal  evidence,  which  is  merely  cumulative, 
if  it  be  clear  that  if  it  had  not  been  admitted, 
the  result  would  not  have  been  different  and 
that  its  rejection  on  another  trial  would  not 
change  the  result;  Routh  v.  Agricultural 
Bank,  12  S.  &  M.  161. 

in.    For  the  Bejection  of  Legal  Evidence. 

See  High  Court,  94  to  94a 

12.  Not  granted  where  the  evidence  is  im- 
material. A  new  trial  will  not  be  granted 
for  the  exclusion  of  evidence  in  itself  legal, 
but  which  is  irrelevant  and  immatt*rial,  as 
the  case  is  made  by  the  great  preponderance 
of  the  evidence,  and  as  found  by  the  verdict- 
there  being  no  probability  that  a  different  re- 
sult will  be  reached  on  another  trial ;  Maget 
V   Harrington,l3  S.  &  M.  403. 

13.  Not  granted  where  it  wou'd  not  have 
changed  the  result,  A  new  trial  will  not  be 
granted  for  the  erroneous  exclusion  of  com- 
petent evidence  from  the  consideration  oC 
the  jury,  if  it  be  manifest  that  the  evidence, 
if  introduced,  would  not  have  changed  the 
result ;  Cogan  v.  Frishy,  7  G.  178.  bee  ante, 
9,10,11.12. 

14.  Not  granted  where  the  point  to  which 
it  was  offered  is  f  idly  proven.  Nor  will  a 
new  trial  be  granted  for  the  erroneous  exclu- 
sion of  evidence,  where  the  point  to  establish 
which  it  was  offered,  was  fully  established 
by  I  he  other  evidence ;  Drake  v.  Surget,  7  G. 
458 ;  Alwood  v.  Meredith,  8  G.  635. 

IV.  For  the  Misdirection  of  the  Judge. 

See  High  Court,  95,  et  seq. 

15.  MiKdirection  of  judge  always  open  for 
c^tnside  ration  on  motion  for  a  new  trioL  'I'hc 
misdirection  of  the  judge  is  always  opi-n  for 
consideration  upon  a  motion  for  a  new  trial, 
whether  objections  were  made  to  it  on  the 
trial  or  not.  But  the  rule  is  otherwise  as  to 
the  admission  of  illegal  evidence,  for  if  no  ob- 
jection be  made  to  it  when  it  is  oflfered,  its 
illegality  will  be  considered  as  waived ;  PUiX- 
ips  V.  Lane.  4  H.  122. 

16.  Misdirection  is  ground  for  new  trial. 
If  there  be  several  issues  submitted  to  a  jury, 
and  the  verdict  be  general,  not  specifying  on 
which  issue  it  was  lound,  and  if  there  be  one 
of  the  issues  in  respect  to  which  the  verdict 
is  unsupported  by  the  evidence,  and  the  ver- 
dict might  have  been  on  that  issue,  it  will  be 
set  aside,  if,  in  respect  to  that  issue,  there 
was  an  erroneous  charge  of  the  court;  Gay 
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T.  Lem/e,  3  G.  309.  And  so  if  the  evidence 
present  doubts  as  to  a  material  point,  and  in 
respect  to  that  point  there  be  an  erroneous 
charge,  a  new  trial  will  be  granted  ;  Harper 
V.  Tapley.  6  G.  606. 

17.  No  ground  for  neto  trial  where  verdict 
w  clearly  rigid,      A  new  trial   will   not  be 
granted  for  the  misdirection  of  the  judcre,  if 
Ihe  verdict  be  plainly  and  clearly  ripht.  ac- 
cording to  the  law  and  the  justice  of  the  case, 
and  if  it  would  have  been  the  duty  of  the 
jndge  to  set  the  verdict  aside,  if  found  for 
the  other  party ;  Perry  v.   Clark,  5   H.  495. 
Nor  will  a  new  trial  be  pranted  for  erroneous 
charges  where  the  verdict  is  plainly  in   ac- 
cordance with  the  law  and  the  evidence  in 
the  case;    Brantley  v.    Carter,   4    i),  282; 
Cameron  v.  Watson,  40  M.  191 ;  Holloway  v. 
Armstrong,  1  G.  504 ;  Corbin  v.  Cannon,  2 
G.  570 ;  tianna  v.  Renfro,  3  G.  125  ;  Simp- 
son  V.  Bowd^n,  1  C.  524  „  M.  ^  C.  R,  R,  Co, 
V.   Whitfield,  44   M.   466.     Nor  will  it  be 
granted  because  the  court  erroneously  left  to 
the  determination  of  the  jury  the  construc- 
tion of  a  written   instrument,   if  it  appear 
that  the  jury  construed  it  correctly;  Fore  v. 
WiiliafM.  6  G.  533.     Nor  will  it  be  granted 
because  the  court  erroneously  charged  that 
certain  evidence  was  conclusive,  when  it  was 
only  prma /acf'e.  if  the   point  it  was  intro- 
duced to  establish  was  fully  proven  by  the 
other  evidence  in  the  case ;    Cartwright  v. 
Carpenter,  7  H.  328.     Nor  will  it  be  granted 
in  aLy  case  for  error  in  giving  or  refusing  a 
chnrge   where   the  verdict  is  in   accordance 
with  the  evidence,  and  the  same  proof  should 
produce  the   same  result  on  another  trial ; 
Simpson  v.  Bcwdon.  1  C.  524.     Nor  where 
the  result  on  that  trial  should  uot  have  been 
changed  by  a  proper  charcre;   Pritrhard  v. 
Myers.  11  S.  &  M.  160;  Hill  v.  Calvin,  4  H. 
231 ;    Wiggins  v.  McGimpsey,    13  S.   &   M. 
532.    See  post,  28.    Instructions,  46.    High 
Court,  96.  98. 

1 8.  Wli en  not  gran  tedfo  r  irrelevant  ch  arges- 
A  new  trial  will  not  be  granted  because  an 
irrelevant  charge  was  given,  if  the  Jury  were 
fullj  instructed  on  the  points  involved  in  the 
issue,  and  it  appear  they  could  not  have  been 
misled  by  the  charge ;  Holden  v.  Bloxum,  6 
G.  381.  Nor  will  a  new  trial  be  granted  be- 
cause the  court  gave  a  charge  whieh  was 
abstractly  correct,  but  was  impertinent  to  the 
evidence,  if  it  be  apparent  tnat  the  charge 
had  no  effect  in  producing  the  verdict ;  Wood 
V.  Gibhs,  6  G.  659.  Nor  will  it  be  granted 
for  the  giving  of  an  instruction  in  itself  legal, 
bnt  which  is  inapplicable  and  irrelevant  as 
the  case  is  made  bv  the  great  preponderance 
of  the  evidence.and  sustained  by  the  verdict — 
there  being  no  probability  that  a  different 
resalt  would  be  reached  on  another  trial 
(citing*  Barrinqer  v.  Neshit.  I  8.  &  M.  22)  ; 
Magee  v.  Harrington,  13  S.  &  M.  403. 

19.  Refusal  to  give  charge  already  given. 
The  refusal  to  give  a  legal  instruction  is  no 
ground  for  a  new  trial,  if  the  rule  of  law 
stated  in  it  has  already  been  given  to  the 
jur/  in  another  instractioQ ;  Mary  Washington 


Female  College  v.  Mcintosh,  8  G  671 ;  3/.  A- 
C,  R,  R,  Co.  V.  Whitfield,  44  M.  466. 

20.  Verdict  against  erroneous  charge.  A 
verdict  in  accordance  with  the  law  and  evi- 
dence will  not  be  set  aside  because  it  is  con- 
trary to  erroneous  instructions  given  by  the 
court;  Van  Vacter  v.  Brewster,  1  S.  &  M. 
400. 

V.    Where  Verdict  is  against  the  Weight  of 
Evidence. 

See  Htoh  Court,  90.  et  seq. 

22.  Rule  on  the  subject.  Where  the  jury 
find  against  the  great  preponderance  of  evi- 
dence a  new  trial  will  be  granted,  even  by 
the  High  Court,  when  it  was  refused  by  the 
court  below,  but  there  must  be  a  clear  pre- 
ponderance of  the  evidence  against  the  ver- 
dict ;  Broivn  v.  Forbes.  8  S.  &  M.  498 ;  Sims 
V.  Mclntyre,  8  S.  <fe  M.  324.  To  authorize 
the  High  Court,  however,  to  interfere  on  such 
a  ground,  the  error  in  refusing  a  new  trial 
must  be  clear ;  for  every  presumption  is  to 
be  indulged  in  favor  of  the  verdict;  Peck  v. 
Thompson.  1  C.  367. 

A  new  trial  was  granted  in  this  case  be- 
cause the  verdict  was  ajrainst  the  preponder- 
ance of  the  evidence  ;  McQueen  v.  Bosiwick, 
12  S.  &  M.  604. 

See  Htgh  Court,  90. 

23.  Rule  where  evidence  is  conflicting. 
Where  there  is  a  conflict  in  the  evidence, 
one  part  sustaining  the  verdict,  and  the  other 
against  it,  a  new  trial  will  not  be  granted 
unless  the  verdict  be  very  clearly  wrong; 
Garland  v.  Steivart,  2  G.  314;  S.  P..  Gay  v. 
Lemle,  3  G.  309.  The  preponderance  must 
be  very  clearlv  against  the  verdict ;  Harris  v. 
Halliday.  4  H.  338.  Where  the  mind  cannot 
repose  with  entire  confidence  and  certainty 
upon  a  conclusion  in  favor  of  either  party, 
the  verdict  will  not  be  disturbed ;  Watson  v. 
Dickens,  12  S.  ^k  M.  608.     Seepos^,  28. 

See  High  Court,  91. 

24.  Where  the  evidence  is  opposed  but  does 
not  conflict.  The  plaintiff's  evidence  unex- 
plained, entitled  him  to  a  verdict.  The  de- 
fendant's evidence  was  not  at  all  contra- 
dictory to  the  plaintiff's,  but  went  farther, 
and  showed  distinct  facts  not  disclosed  by 
the  plaintiff's  evidence,  and  thus  showed  that 
plaintiff  had  no  rights.  The  jury  found  for 
the  plaintiff,  and  a  new  trial  was  granted,  it 
not  being  a  case  where  the  jury  had  decided 
on  the  weight  of  conflicting  evidence,  but 
one  where  thev  had  found  against  the  evidence; 
Young  v.  Wilson,  2  C.  694. 

See  High  Court,  92,  et  seq^, 

25.  Where  there  is  a  variety  of  evidence 
and  no  chaige  asked.  Where  a  variety  of 
evidence  was  submiited  to  the  jury,  and  no 
charge  asked  by  the  court,  and  no  point  of 
law  raised  on  the  trial,  the  verdict  will  not 
be  set  aside,  unless  there  be  a  very  great  pre. 
ponderance  of  evidence  against  it;  Kellogg 
V.  Budlong,  7  H.  340. 

26.  Where  evidence  is  entirely  circumstan- 
tial. Where  the  evidence  is  entirely  circum- 
stantial, the  verdict  will  not  be  set  aside  uq- 
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Jess  manifestly  wroncr ;  Bolton  v.  Adcock^  ft 
C.  758.     Seeposf,  28.  ^ 

27.  Where  verdict  u  in  accordance  with 
the  evidence.  A  new  trial  will  not  be  granted, 
where  the  verdict  is  in  accordance  with  the 
evidence,  and  there  is  no  error  of  law  com- 
plained of  in  the  charges  ;  Jenkins  v.  White- 
head, 1  S.  &  M,  157. 

28.  Credibility  of  witnesses  and  circum- 
stantial  evidence,  A  new  trial  will  not  be 
granted  where  the  evidence  is  conflicting,  and 
the  propriety  of  the  verdict  depends  upon  the 
weight  to  be  given  td  the  testimony  of  the 
respective  witnesses,  and  the  inferences  to  be 
drawn  from  the  facts  proven  and  from  the 
conduct  of  the  parties,  except  for  clear  and 
manifest  error  in  the  rulings  of  the  court ; 
Woods  V.  Gibbs,  6  G.  559.  See  ante,  15,  16, 
26. 

2  9.  Credit  of  witnesses  for  th  e  ju  ry.  W  he  re 
a  witness  swears  positively  one  way,  and 
facts  and  circumstances  conduce  to  establish 
the  opposite,  and  the  jury  And  against  the 
testimony  of  the  witness,  a  new  trial  will  not 
be  granted,  as  the  credibility  of  the  witness  is 
a  matter  exclusively  for  the  determination  of 
the  jury :  Stovall  v.  Farmers'  and  Merchantii' 
B%  8  fcJ.  &  M.  305. 

VI.    Where  there  is  a  Want  of  Evidence. 

See  HioH  Court,  93,  et  seq. 

30.  Ride  on  this  subject.  A  new  trial  will 
be  (!  ranted  where  there  is  no  evidence  to  sus- 
tain the  verdict ;  Crocket  v.  Young,  1  S.  k 
M.  241.  And  so  where  the  verdict,  consid- 
ered with  reference  to  the  issue  submitted  to 
the  jury,  is  not  sustained  by  the  evidence ; 
Otey  V.  McAfee,  9  G.  348. 

31.  Ride  where  the  verdict  is  just  and  the 
evidence  weak:  Case  in  judgment.  If  the 
evidence  to, prove  demand  and  notice  be  weak 
and  uncertain,  as  to  showing  the  precise  day 
on  which  demand  was  made  and  notice  given, 
yet  if  its  tendency  be  to  show  these  dates,  a 
verdict  for  the  pluintiff  being  evidently  just, 
will  not  be  disturbed ;  Skinner  v.  Collier,  4 
li.  396. 

Vn.    Where  the  Damages  are  Excessive. 

See  High  Court,  93a. 

32.  Rule  where  the  action  sounds  in  dama- 
ges. In  actions  sounding  in  damages,  where 
the  law  furnishes  no  legal  rule  of  measure- 
ment, save  the  discretion  of  the  jury  upon 
the  evidence  before  them,  courts  will  not  dis- 
turb the  verdict  upon  the  ground  of  excessive 
damages,  imless  it  be  so  flagrantly  improper 
as  to  evince  passion,  prejudice  or  corruption, 
in  the  jury ;  N.  0,  J.  Sr  G.  N.  R.  R,  Co,  v. 
Hurst,  7  G.  660;  M.  ^  C  R,  R.  Co.  v.  Wkit- 
/e/c/.44M.466. 

And  the  rule  is  the  same,  where  the  jury 
are  by  law  authorized  to  assess  a  fine ;  iStaie 
V.  Blennerhassett,  W.  7. 

8ee  Damages,  22. 

33.  The  rude  applied :  Case  in  judgment. 
In  ihis  case,  the  jury  gave  the  plaintiff" 
$4,500  for  damages,  on  account  of  the  defend 


ant  (who  was  a  common  carrier)  carrying 
him  four  hundred  yards  beyond  the  station  at 
which  he  was  to  be  put  off*,  and  thus  com- 
pelling him  to  leave  the  cars  against  his  re. 
monstrance  and  contrary  to  his  request,  that 
the  cars  should  be  backed  to  the  station, 
where  plaintiff"  might  get  ofT  at  the  regular 
place.  The  defendant  moved  for  a  new  trial, 
because  the  damages  were  exceS'^ive.  which 
was  refused  The  High  Court  in  reviewine 
the  proceedinsrs  ofthe  court  below,  expressed 
their  regret  that  the  jury  had  not  acted  wi^h 
more  leniencv,  but  under  the  rules  of  law  ap- 
plicable to  the  granting  of  new  trials  in  sach 
cases,  they  did  not  feel  at  liberty  to  disturb 
the  verdict;  N.  0,  J.  5*  G.  N,  R,  R,  Co,  v. 
Hurst,  7  G.  660. 

34.  Jn  action  for  false  warranty  of  sound- 
ness. A  new  trial  will  not  be  granted  m  an  ac- 
tion for  a  false  warranty  of  soundness  in  a 
slave,  merely  b«*cause  the  jury  found  larger 
damages  than  the  court  approved,  where  they 
violated  no  rule  of  law  in  assessing  them; 
Stepparher  v.  R^neau,  3  C.  114. 

35.  Assessing  excessive  value  in  detinue, 
A  new  trial  is  never  granted  for  the  assess- 
ment of  excessive  values  of  the  property 
sued  for  in  detinue,  if  it  be  in  the  power  oC 
the  defendant  to  deliver  the  specific  property 
whose  valued  is  so  assessed ;  Jennings  v.  Gib- 
S071,  W.234. 

Yin.  Surprise  as  a  Orotmd  for  a  Hew  Trial. 

36.  Rule  in  relation  to.  When  a  party  or 
his  counsel  is  taken  by  surprise  in  respect  to 
any  material  circumstance  which  could  not 
have  been  reasonably  anticipated,  and  where 
want  of  skill,  care  or  attention  cannot  be 
justly  imputed,  and  injustice  has  been  done,  a 
new  trial  will  be  granted ;  Dorr  v.  Waison,  6 
0.  383. 

37.  Application  of  the  rule :  Surprise  at 
failure  of  evidence.     The  defence  relied  on 
was,  that  the  defendant  was  a  surety,  and 
that  there  had  been  a  valid  contract  for  for- 
bearance, and  the  defendant's  attorney  made 
oath  that  he  had  been  informed  by  a  witness 
who  was  privy  to  the'  contract  (and  who  was 
the  attorney  who  drew  up  the  contract  be- 
tween the  creditor  and  the  principal),  that  it 
contained  a  stipulation  by  the  plaintiff  not  to 
sue  the  maker  of  the  note  now  sued  ou,  for 
one  year ;  that,  relying  on  this,  he  had  said 
witness  subpoenaed,  and  made  no  other  efforts 
to  get  evidence  of  such  agreement,  except  to 
give  notice  to  the  plaintiff  to  produce  it;  that 
when  it  was  produced  on  the  trial,  he  was 
surprised  to  find  that  no  stipulation  for  delay 
was  in  it;  that  the  witness  still  stated  that 
he  was  confident  that  said  promise  not  to  suf^, 
was  in  a  writing  held  by  the  principal  debtor, 
who  lived  too  far  from  the  court  to  have  him 
present  at  that  term.    The  affidavit  of  the 
witness  was  also  read,  which  stated  he  was 
confident  such  a  contract  existed    in    writing. 
The  verdict  being  against  the  surety,  be  mov^ 
for  a  new  trial  on  the  ground   of  surprise : 
Held,  that  this  was  a  surprise  without  negli- 
gence, and  that  the  attorney  had  a  right  to 
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rely  upon  the  positive  statements  of  the  wit- 
ness as  to  the  existence  and  contents  of  the 
contruct,  and  that  it  was  in  possession  of 
the  plaintiff;  lb, 

37a.  Another  instance :  Surprise  at  testi- 
mony not  anticipated.  The  defendant  held 
the  plaintiff's  attorney's  receipt  for  a  credit. 
On  the  trial,  the  attorney,  as  a  witness  for 
the  plaintiff,  swore  that  the  credit  was  condi- 
tional, and  that  the  condition  upon  which  its 
validity  depended,  hud  not  been  complied 
with,  and  upon  this  the  jury  disallowed  the 
credit.  The  defendant's  uffidavil  for  a  new 
trial,  stated  that  he  was  surprised  at  the 
attorney's  testimony,  and  'went  on  to  detail 
circumstances  which  tended  to  show  the  attor- 
ney's mistake;  and  the  affidavit  stated,  also, 
that  on  another  trial  the  defendant  could 
prove  the  mistake:  Hdd^  that  although  the 
defendant  knew  before  the  trial  that  the 
credit  would  be  resisted,  yet  he  had  a  right 
to  claim  that  he  was  surprised  at  the  testi- 
mony of  the  attorney,  to  the  effect  that  his 
unconditional  receipt  was  in  fact  conditional, 
and  that  a  new  trial  should  be  granted ;  Ar- 
thur v.  Mitchdl.  10  S.  &  M.,  326. 

'61b,  Surprise  for  the  absence  of  witnesses. 
The  derenuant's  counsel  made  the  following 
affidavit,  as  the  foundation  of  a  motion  for  a 
new  trial  :**  When  the  case  was  called,  he 
understood  the  sheriff  to  report  that  all  the 
witnesses  for  the  defence  for  whom  he  had  sub- 
poenas, were  present  but  one,  and  thereupon 
ne  went  into  the  trial  of  said  cause.  After  the 
testimony  had  been  adduced  on  the  part  of  the 
State,  it  was  discovered  that  only  two  wit- 
nesses for  defendant  were  present,  and  they 
were  unimportant.  The  counsel  was  thus  sur- 
prised, and  not  prepared  with  the  expected 
testimony  in  the  case  : "  Held,  the  motion  for 
a  new  trial  was  properly  overruled  ;  Lundy's 
Case.  44  M.  669. 

Sri.  There  must  be  diligence  and  also  merits. 
To  entitle  a  party  to  a  new  trial  on  the  ground 
of  surprise,  there  must  be  merit  in  the  appli- 
cant's case,  and  the  surprise  must  be  such 
as  care  and  prudence  could  not  provide 
a^inst.  The  slightest  negligence  will  defeat 
the  application,  or  occasion  the  imposition  of 
the  most  rigorous  terms,  as  a  condition  of 
granting  it;  Thompson  v.  Williams.  7  S.  &  M. 
270  ;  S.  P.,  Green  v.  Robinson,  3  H.  105  ; 
Rupert  V.  Grant,  6  S.  A  M.  433 ;  Smith  v. 
Natchez  Steamboat  Co.,  1  H.479 

39.  Instance  of  warU  of  merits :  Bank- 
ruptcy. It  seems  that  the  defence  of  a  dis- 
churge  in  bankruptcy,  being  a  mere  personal 
privilege  of  the  defendant,  and  not  at  all  going 
to  the  merits  of  the  case,  is  not  such  mer- 
itorious defence  as  the  court  will  grant  a  new 
trial  to  enable  the  defendant  to  set  it  up; 
Thamipson  v.  Williams,  7  S.  ik  M.  270. 

See  Limitation  of  Actions,  173. 

40.  Instance  of  negligence:  Failure  to 
plead.  When  a  discharge  in  bankruptcy  has 
been  granted  to  the  defendant  since  the  in- 
stilation  of  the  suit,  but  for  more  than  six 
months  before  the  trial,  it  was  held  negligence 
not  to  plead  it  at  the  first  term  after  it  was 
granted,  and  a  failure  to  do  so,  was  such  neg- 


ligence as  would  prevent  the  granting  of  a 
new  trial,  to  enable  the  defendant  to  apply  to 
the  court  for  leave  to  plead  it ;  lb. 

41.  Other  instances :  Inatteftition  of  counsel: 
ignorance  of  legal  proof.  It  is  no  ground 
for  a  new  trial,  that  the  defence  was  not  made 
because  the  counsel  was  ignorant  that  the 
cause  was  called,  when  it  was  regularly 
reached  on  the  docket;  Green  v.  Robinson^ 
3  H.  105.  Nor  will  it  be  granted  because  the 
party  applying  was  iirnorant  of  the  legal  effect 
of  a  record,  which  he  relied  on  as  evidence. 
Thus,  where  he  offered  in  evidence  a  record 
which  was  improperly  authenticated,  and  it 
was  therefore  rejected,  he  was  refused  a  new 
trial,  because  he  ought  to  have  had  it  pro- 
perly authenticated,  and  his  ignorance  of  the 
law  on  that  point  was  no  excuse  ;  Dorsey 
V.  Maury,  10  S.  &  M.  298.  So  if  a  deposi- 
tion be  improperly  taken  and  on  that  ground 
ruled  out  at  the  trial,- this  is  no  such  surprise 
as  will  authorize  a  new  trial;  the  counsel 
should  have  known  of  the  irregnlarity ;  Smith 
V.  Natchez  Steamboat  Co,,  I  H.  479 ;  Rupert 
V.  Grant,  6S.  &  \l.  438.  And  surprise  which 
results  from  a  mistake  as  to  any  kind  of  legal 
evidence,  is  no  cause  for  granting  a  new 
trial  ;  Curry  v.  Kurtz,  4  <J.  24. 

42.  Same :  Omission  of  counsel  to  read 
evidence.  The  omission  of  counsel  who  were 
first  employed  at  the  commencement  of  the 
trial  (the  original  counsel  being  absentj,  to 
read  evidence  at  his  command — the  omission 
arising  from  ignorance  of  its  importance  or 
surprise,  is  not  sufficient  ground  for  a  new 
trial,  if  the  evidence  be  immaterial  and  legally 
insufficient,  if  used  to  produce  a  different  re- 
salt;  Gamett  v.  Kirkman.  41  M.  94. 

43.  Discrediting  applicant's  tvitness.  Two 
witnesses,  on  whose  testimony  the  defence  was 
based,  were  discredited  on  the  trial  by  general 
evidence  as  to  their  character,  the  defendant 
having  no  notice  of  any  intention  to  attack 
them,  l^he  witnesses  resided  in  a  different 
county  from  the  one  in  which  the  trial  was 
had,  and  so  far  distant  that  their  neighbors, 
after  the  attack  was  made,  could  not  be  pro- 
duced to  testify  in  their  behalf.  The  defend- 
ant showed,  on  a  motion  for  a  new  trial,  by 
ex  parte  affidavits,  that  the  witnesses  were  of 
good  character:  Held,  that  every  witness  is 
presumed  honest  and  trnthful,and  the  defend- 
ant, until  notice  was  given  of  an  intention  to 
attack  these  witnesses,  had  a  right  to  rely  on 
this  presumption,  and  was  not  bound  to  sum- 
mon witnesses  to  sustain  them.  'I'hat  the  ad- 
versary  evidence  was  a  purprise,  and  the  de- 
fendant, not  having  had  an  opportunity  of 
sustaining  his  witnesses,  was  entitled  to  a  new 
trial  on  the  ex  parte  showing  that  he  had 
made  of  their  good  character;  Wilson  v, 
Clark,  5  C.  270. 

IX.    Misconduot  of  the  Jnry  and  of  the 
Officer  attending  them. 

44.  Intrusion  upon  the  jury :  Separation 
A  new  trial  will  not  be  granted  (in  a  civil  case) 
because  several  persons  intruded  upon  the 
jury  in  their  retirement,  and  because  one  of 
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the  jury  separated  himself  entirely  from  the 
others  for  a  short  time.  These  fucts  consti- 
tute irreprularitif  s,  but  they  do  not  vitiate  the 
verdict,  if  it  do  not  further  appear  that  any 
influence  was  attempted  on  the  jury  by  the 
intruders,  or  on  the  absentee,  by  any  .person, 
to  produce  the  verdict  rendered  by  them ; 
Graves  v.  Monet,  7  S.  <fe  M.  45. 

See  Criminal  Law,  sub-division  New 
Trial. 

45.  T1\e  jury  t'niproperlt/  taJctna  out  tvifh 
them  papers.  The  taking  out  by  tne  jury,  in 
their  retirement,  of  a  deposition  not  read  in 
evidence,  is  a  strong  ground  for  a  new  trial ; 
Taylor  v.  Sorsbj/,  W.  97. 

But  a  new  trial  will  not  be  granted  because 
the  paper  containing  the  instructions  asked 
for  and  refused  by  the  adverse  party,  were 
taken  out  by  the  jury,  unless  ii  be  shown  that 
the  paper  was  read  and  considered  by  the 
jury;  Goods  v.  Linecum,\  H.  281. 

46.  Impeaching  partiality  of  juror.  Where 
a  new  trial  is  asked  fur,  ol  the  ground  that 
one  of  the  jury,  before  the  trial,  had  expressed 
opinions  in  favor  of  the  side  on  which  the  ver- 
dict was  rendered,  it  is  necessary  to  show  that 
fact  by  the  clearest  evidence.  And  it  must 
also  be  shown  that  the  applicant  was  not 
aware  of  the  fact  when  the  jury  was  empan- 
elled. A  statement  by  a  witness  that  he  was 
under  the  impression  that  the  juror  had  ex- 
pressed himself  favorable  to  the  side  which 
gained  the  verdict,  is  not  sufficient  to  show 
the  juror's  bias;  MuUivs  v.  ColreU^  41  M. 
291. 

47.  Omission  of  jury  to  assess  value  of  a 
slave.  The  omission  of  a  jury  to  assess  the 
value  of  a  slave,  proven  to  have  been  sold  by 
the  plaintiff"  to  defendunt,  is  good  ground  for 
a  new  trial.  For  where  no  value  is  expressly 
proven,  the  jury  may  and  ought  to  find  the 
value  according  to  the  average  value  of  such 
slaves  at  the  time  of  the  sale ;  Lewis  v.  Far- 
rish,  1  H.  547. 


X.  The  Granting  of  two  or  more  New  Trials : 
Power  of  the  Court. 

See  High  Court,  105  to  108. 

48.  Effect  of  two  concurring  verdicts.  Two' 
concurring  verdicts  may  operate  as  a  persoa- 
si-^e  reason  for  not  granting  a  third  trial,  but 
they  are  not  an  absolute  bar  to  the  granting 
of  such  trial.  On  a  complicated  state  of  facts, 
however,  a  second  verdict  is  entitled  to  great 
weight,  and  should  stand  unless  manifestly 
against  the  law;  but  where  the  facts  are  un- 
disputed, and  the  error  is  a  mistake  of  the 
jury  in  applying  the  law  to  the  facts,  it  is  the 
upovince  of  the  court  lo  correct  it ;  Stamps  v. 
Bush,  7  H.  25  ^  In  the  absence  of  any  stat- 
ute limiting  the  power  of  the  court  to  grant 
more  than  one  new  trial,  after  two  concurring 
verdicts,  a  new  trial  would  be  granted  where 
no  error  of  law  is  complained  of,  only  in  an 
extraordinary  case  ;  Mi.nn  v.  Perkins^  1  S.  & 
M.  412  ;  S.  P.,  Turner  v.  Bird,  44  M.  449. 

49.  Power  of  court  to  grant  more  than  two 
new  trials.  The  statute  (U.  C.  876J,  declares 


that  no  more  than  two  new  trials  shall  be 
granted  to  the  same  party,  in  the  same  case. 
Whether  the  court  can  grant  more  than  two 
new  trials  under  this  statnte,  even  for  a  mis- 
direction of  the  judge;  Quceref  Stamps  y. 
Bush,  7  H.  255  ;  Munn  v.  Perkins,  I  S.  k 
M.  412.  The  court  under  this  statute  has  no 
jurisdiction  to  grant  a  third  new  trial,  or  to 
hear  a  motion  for  it ;  but  this  does  not  pre^ 
vent  the  court  from  setting  aside  the  verdict 
and  awarding  a  venire  de  novo  for  errors  of 
law  comniiited  by  the  court  during  the  pro- 
gress of  the  trial,  as  often  as  that  may  occur ; 
Ray  V.  Mr  Can/ A  C.  404  ;  S.  P.,  Thomtmv. 
West  Feliciana  R.  R.  Co.,  7  0.  143 ;  FiddY. 
Weir,  G  C.  56. 

Where  two  new  trials  have  already  been 
granted  to  the  same  party,  exceptions  taken  to 
the  rulings  of  the  court  during  the  progress  of 
the  third  trial,  by  the  party  who  has  had  ihe  two 
new  trials,  should  be  incorporated  in  a  bill  of 
exceptions  taken  before  the  jury  retired  from 
the  bar.  If  incorporated  in  a  bill  of  excep- 
tions taken  to  the  judgment  of  the  court  over- 
ruling his  motion  for  a  third  new  trial,  they 
will  not  be  noticed,  since  the  object  of  that 
bill  is  solely  to  present  the  question  whether 
the  court  erred  m  overruling  the  motion  ;  and 
the  court  being  prohibited  by  the  statute  from 
granting  the  motion,  has  no  jurisdiction  over 
it,  or  over  a  bill  of  exceptions  taken  to  its 
judgment  in  overruling  tne  motion  ;  Ray  v. 
McCary  ;  Tlwmton  v.  West  Feliciana  R.  R. 
Co.,  supra. 

But  ill  Oamett  v.  Kirkman,  4  G.  389,  the 
court  take  no  distinction  between  a  new  trial 
and  a  venire  de  novo,  and  hold,  that  the  stat- 
ute prohibiting  the  granting  of  more  than  two 
new  trials  to  the  same  party,  does  not  apply 
where  the  application  for  the  third  trial  is 
based  on  misdirections  of  the  judge  during 
the  progress  of  the  trial ;  and  in  such  a  case 
the  High  Court  will  grant  a  third  new  trial 
when  the  bill  of  exceptions  was  taken  during 
the  progress  of  the  trial  to  erroneous  rulings 
of  the  court 

XI.   The  Granting  of  a  New  Trial  where 

Justice  has  been  done,  and  there  is  no 

Prohability  of  a  Different  Eesnlt. 

50.  Rule  on  this  subject.  A  new  trial  will 
not  be  granted  for  the  admission  of  illegal 
evidence,  where  it  appears  that  there  is  no 
probability  of  a  different  result  on  another 
trial ;  and  where  it  also  appears  that  justice 
has  been  done ;  McMullen  v.  Mayo,  8  S.  &  M. 
298 ;  Rovth  v.  Agricultural  Bank,  12  S.  &  M. 
161;  S.  P.,  as  to  where  there  is  no  prob». 
bility  of  a  different  result ;  Bnrringer  v.  Nes- 
hit,  1  S.  &  M.  22 ;  Magee  v.  Harrington.  13S. 
&  M.  403 ;  S.  P.,  as  to  both  points ;  Bohr  v. 
Steamboat  Baton  Rouae,  7  y.  &  M.  71.o.  Nor 
will  it  be  granted  for  the  exclusion  of  legal 
evidence  if  its  admission  will  not  change  the 
result ;  Cogan  v.  Frisby.  7  G.  178.  A  new 
trial  will  not  be  granted,  unless  it  is  clear 
that  justice  has  not  been  done  ;  L^are  v. 
Justice,  1  S.  &  M.  381.     But  if  it  is  manifest 
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to  a  reasonable  certainty,  that  justice  has  not 
been  done,  a  new  trial  will  be  granted ;  Tay- 
lor V.  Sorsbi/.  W.  97. 

A  new  trial  will  not  be  grranted  where  there 
is  no  probability  of  a  different  result  on  an- 
other trial,  though  there  is  a  preponderr  nee 
of  evidence  against  the  verdict;  Philbrickv, 
Holloway,  6  H.  91.  And  where  the  evidence 
is  weak  to  sustain  the  verdict,  a  new  trial 
will  not  be  granted  where  justice  has  been 
done  ;  Skinner  v.  CoUier^  4  H.  396.  See  ante, 
31. 

Xn.  The  Motion :  Taking  it  nnder  Advise- 
ment, and  Oontinnance. 

51.  Motion  mvLst  state  the  grounds  on  which 
it  is  based.  The  statute  requires  the  reasons 
for  a  motion  for  a  new  trial  to  be  set  out  in 
the  motion;  and  on  the  hearing  of  the  mo- 
tioD,  no  ground  not  thus  set  out,  can  be 
noticed  either  in  the  court  below  or  in  the 
High  Court;  Batmey  v.  SclitrUng,  40  M. 
320. 

52.  Motion:  Part  of  the  record,  A  motion 
for  a  new  trial  is  a  part  of  the  record ;  N.  0, 
J.  j-  G.  N.  i?.  R,  Co.  v.  AUbritton,  0  (J.  242 ; 
S.  P.,  Packett  y.  Graves,  Q  S.  &  M.  .^84. 

53.  The  taking  under  advisement  should 
be  nfjliced  on  the  record.  Where  a  motion 
for  a  new  trial  is  taken  nnder  advisement  by 
the  circuit  judge  to  be  determined  in  vacation, 
that  fact  should  be  noticed  on  the  record,  or 
else  upon  the  adjournment  of  the  court  the 
motion  will  be  considered  as  overruled  ;  Boss 
V.  Garey,  7  II.  47. 

.'>4.  May  be  sustained  within  the  time 
limited.  The  statute  authorizes  circuit 
judges  to  take  motions  for  new  trials  under 
advisement,  and  to  return  in  vacation  to  the 
clerk's  office  a  written  opinion,  either  sus- 
taining.  or  overruling  the  motion,  within  a 
limited  time.  If  such  a  motion  be  sustained 
within  the  time  limited,  it  will  be  error  to 
strike  the  cause  from  the  docket  at  the  next 
term.  If  the  new  trinl  was  improperly 
panted,  the  remedy  is  by  writ  of  error;  Mc- 
Clure  V.  Houston,  10  S.  &  M.  392. 

5.0.  Power  of  the  judge.  The  power  of 
the  circuit  judge  to  grant  a  new  trial  in  vaca- 
tion, expires  within  four  months  from  the  time 
he  took  the  motion  under  advisement.  His 
decision,  if  not  made  within  that  time,  cannot 
affect  the  original  verdict.  His  power  also 
ceases  with  his  official  term ;  and  if  made 
afterwards,  no  consent  of  the  parties  can  give 
it  the  force  of  a  judicial  net.  And,  if  after  a 
motion  is  so  snstained  by  a  judge,  after  his 
official  term  has  expired,  the  appearance  to  the 
suit  and  defence  of  it  by  the  party  against 
^rbom  the  decision  was  made,  without  objec- 
tion on  his  part  to  the  irregularity,  will  not 
confer  jurisdiction  on  the  Circuit  Court  nor 
preclude  him  from  denying  jurisdiction,  in 
this  court ;  Coopwood  v.  Prewett,  1  G.  206  ; 
and  in  such  case  judgment  will  be  entered  in 
this  court  on  the  verdict  so  illegally  set  aside 
in  vacation ;  lb, 

56.  Statement  of  the  clerk  as  to  consent  in 
stirch  a  case.    The  statement  of  the  circuit 


clerk  on  the  mintites  of  the  court  made  in 
vacation,  that  the  opinion  of  the  judge  sus- 
taining a  motion  for  a  new  trial,  which  had 
been  taken  under  advisement,  **  was  handed 
in  and  entered  on  the  minutes  by  consent  of 
of  parties,"  is  no  part  of  his  official  duty,  and 
therefore,  no  evidence  of  such  consent;  Tb. 

57.  Cmitimcance  of  the  motion.  A  motion 
for  a  new  trial  may  be  continued  till  the  next 
terra  of  the  court,  but  where  there  is  no  such 
order  entered  on  the  minutes,  the  motion  will 
expire  with  the  term  at  which  it  was  made ; 
Kane  v.  Burrows,  2  S.  &  M.  313. 

XTIT.  Absence  of  Party  or  his  Oonnsel,  as 
Gronnd  for  a  New  Trial. 

58.  Rule  on  this  subject.  The  absence  of 
a  party,  caused  by  unadvoidable  circum- 
stances, may  be  a  good  ground  for  a  new 
trial ;  but  such  application  will  be  watched 
with  jealousy,  and  relief  granted  with  caution ; 
but  if  it  be  shown  that  injuHtice  has  been 
done  and  the  absence  was  unadvoidable,  a 
new  trial  will  be  granted;  Vannerson  v. 
Pendleton,  8  S.  &  M.  4.52. 

i)9  Application  of  the  rule:  Instances.  The 
affidavit  of  the  applicant  for  a  new  trial,  stated 
that  he  was  prevented  from  reaching  the 
court  by  high  water;  that  being  in  the  habit 
of  attending  the  court,  he  had  no  counsel  to 
whom  he  had  communicated  the  facts  of  the 
case;  that  his  demand  was  correct, and  injus- 
tice had  been  done  to  him.  Two  other  affidavits 
were  also  filed  in  support  of  the  justice  of 
the  claim.  A  new  trial  was  granted  ;  Van- 
nerson  v.  Pendleton,  supra.  And  so,  where  a 
party  was  sued  on  notes  which  were  given 
on  a  condition  which  had  not  been  complied 
with,  and  a  judgment  by  default  was  taken 
again.«t  him  during  his  absence,  which  was 
caused  by  high  water,  a  new  trial  wus 
granted ;  Brooks  v.  Whit.'ion,  7  S.  &  M.  513. 
But  if  the  party  be  absent  in  consequence  of 
information  given  by  his  attorney,  that  his 
case  will  not  be  reached  until  a  later  day,  on 
which  he  was  present,  a  new  trial  will  not  be 
granted ;  Cole  v.  Harman,  8  S.  &  M.  562. 

60.  Rude  as  to  absence  of  counsel.  'I'be  ab- 
sence ot  counsel,  who  had  been  retained  in 
the  case,  and  who  was  familiar  with  it,  is  not 
alone  sufficient  ground  for  a  new  trial.  It 
must  also  be  shown  that  there  was  probable 
merits  in  the  party's  cause,  which  sustained 
prejudice  by  the  counsel's  absence.  And 
however  positive  the  applicant's  affidavit  may 
be  as  to  the  justice  of  his  cause,  and  the  in- 
jury sustained  by  the  absence  of  his  counsel, 
the  court  will  determine  this  matter  for  itself, 
upon  the  law  and  facts  of  the  case  ;  Garnett 
V.  Kirkman^  41  M.  94. 

XIV.    The  Action  of  High  Court  on  Few 
Trials. 

61.  As  to  this,  see  High  Court,  87  to  115. 

XY.  Miscellaneous. 

,  62.  Negligence  of  applicant.  A  new  trial 
will  not  be  granted,  where  the  alleged  injus- 
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tice  in  the  verdict  was  the  result  of  the  neg- 
liireDce  of  the  party  or  his  counsel.  Green  v. 
Robtnson,  3  H.  105.  Nor  will  it  be  granted, 
because  the  applicant  was  forced  into  trial 
when  he  was  not  ready,  if  he  was  qruilty  of 
negligence  in  preparing  for  it.  And  it  is  no 
excuse  for  a  want  of  preparation  in  either 
party,  that  before  the  court  commenced,  it 
was  agreed  that  the  parties  should  meet  and 
set  the  cause  for  a  particular  day,  which  they 
failed  to  do,  whereby  the  cause  was  tried 
when  it  was  regularly  reached  on  the  docket ; 
Moody  V.  Harper,  4  G.  465.  See  unte,  2  to  6, 
36,  et  .seq. 

63.  Incompetent  juror.  A  new  trial  will 
not  be  granted  because  the  court  erroneously 
decided  a  juror  to  be  competent,  if  he  were 
excluded  from  the  jury  by  peremptory  chal- 
lenge; it  not  appearing  that  the  objector 
exhausted,  before  the  jury  was  empanelled, 
all  his  peremptory  challenges;  Ferriday  v. 
Seber,  4  H.  5<'6. 

See  Jury.  21. 

64.  Effect  of  Remittitur,  Where  a  remi*^ 
titur  is  entered  for  the  excess  in  the  verdict, 
not  warranted  by  the  evidence,  a  new  trial 
will  not  be  granted;  Young  v.  Engltliard,  I 
H.  19. 

65.  Withdrawal  of  witness.  The  volun- 
tary withdrawal  during  the  trial  of  a  witness 
subpcenaed  by  the  adverse  party,  is  no  ground 
for  a  new  trial;  State  v.  Dlannerhaasett, 
AV.  7. 

66.  Failure  of  witness  to  disclose  all  he 
knew.  That  counsel  did  not  press  the  ex- 
amination of  an  unwilling  witness,  lest  the 
court  should  commit  the  witness  for  contempt, 
is  no  ground  for  a  new  trial ;  Hines  v.  TerrVj 
W.  80.  ^ 

And  it  is  no  ground  for  a  new  trial  that 
a  witness  from  inadvertence  failed  to  state  a 
fact  beneficial  to  the  applicant,  and  which 
fact  was  within  the  knowledge  of  the  appli- 
cant at  the  lime.  He  had  the  opportunity  to 
cross-examine  the  witness  at  the  time,  and  it 
was  his  fault,  that  the  witness  was  not  made 
to  disclose  all  he  knew  on  the  subject ;  Hous- 
ton V.  Smith,  2  S.  &  M.  597 ;  S.  P.,  Daois  v. 
Preston,  5  S.  &  M.  459. 

67.  Effect  of  mistrial  on  granting  new 
trial,  in  this  case  the  court,  in  granting  a 
new  trial,  on  the  ground  of  newly  discovered 
evidence,  remark,  that  they  do  it  the  more 
readily,  because  there  had  been  a  mistrial ; 
Hardeman  v.  Byrne,  7  H.  365.  But  it  seem^ 
that  a  mistrial  will  be  an  additional  reason 
for  refusing  a  new  trial,  to  that  party  upon 
whom  the  burden  of  proof  rests ;  Philhrick 
y.HoUotvay,  6  H.  91. 

67a  Difference  between  granting  and  refus- 
ing a  new  trial.  The  granting  of  a  new  trial 
is  entitled  to  greater  indulgence  than  the 
refusal  of  one,  since  the  granting  is  not  a  final 
settlement  of  the  case,  and  the  party  against 
whom  it  is  granted  has  another  opportunity 
of  establishing  his  rights ;  Dorr  v.  Watson^ 
6  C.  383. 

676.  Rule  a«  to  granting.  It  is  a  well 
established  rule,  that  a  verdict  of  a  jury  will 
uotbo  disturbed,  unless  it  is  manifest  from 


the  whole  record  that  it  was  clearly  wrrnr, 
or  unless  misdirection  of  the  court,  or  other 
error  apparent  on  the  record,  may  have 
tended  to  produce  it;  Kdly  v.  MiUer,  10 
G.  17. 

68.  Province  of  jwy.  It  is  the  peculiar 
province  of  a  jury,  where  the  evidence  is 
conflicting,  to  weigh  it,  and  give  credit  to 
those  facts  and  circumstances,  which,  in  their 
judgment,  are  entitled  to  the  greatest  con- 
sideration ;  and  it  is  not  for  courts,  in  such 
cases,  to  rejudge  their  judgment;  lb, 

69.  Finding  of  a  court.  If  an  issue  of 
fact,  by  agreement  of  the  parties,  be  submit- 
ted to  a  probate  judge  ''in  lieu  of  a  jury," 
the  decision  of  the  judge  will  have  the  same 
force  and  effect  as  the  verdict  of  a  jury,  and 
will  not  be  set  aside  except  for  reasons 
which  wonld  justify  the  setting  aside  of  a 
verdict;  Th. 

70.  Judgment  set  a>tde  tinder  ordinance  of 
1865.  By  the  ordinance  of  the  convention  of 
1865,  it  was  provided  that  any  judgment 
rendered  prior  thereto,  and  after  the  9th 
January,  1861.  may  be  set  aside,  on  an  affidavit 
that  the  party  against  whom  it  was  rendered, 
was  unavoidably  absent  from  the  court,  when 
rendered,  and  bad  no  attorney  present,  and 
that  the  judgment  was  unjust,  if  this  ordi- 
nance be  valid  (and  this  is  not  decided),  the 
applicant  is  entitled  to  have  the  judgment  set 
aside,  upon  the  filing  of  the  affidavit  required ; 
Walker  v.  Hasser,  41,  M.  90. 

71.  Granted  on  condition.  If  a  new  trial 
be  granted,  upon  the  applicant's  paying  the 
costs  of  the  suit  bv  a  slated  day  in  the  suc- 
ceeding vacation,  the  payment  of  the  costs  is 
not  a  condition  precedent  to  the  granting  of 
the  new  trial.  But,  if  it  was,  then  an  a:range- 
ment  made  between  the  applicant  and  the 
clerk  in  the  proper  time,  by  which  the  clerk 
dispensed  with  actual  payment,  and  held  him- 
self liable  as  having  received  the  costs,  would 
be  a  waiver  of  the  condition;  Johnson  v. 
Taylor.  3  S.  &  M.  92. 

72.  Affidavit  for,  no  part  of  record.  An 
affidavit  for  a  new  trial  is  no  part  of  the 
record,  unless  made  so  by  bill  of  exceptions ; 
Ross  V.  Garey,  7  U.  47, 

Somifwt  §hintiff. 

See  Action,  4,  et  seq. 

1.  Rights  of.  The  nominal  plaintiff  has  no 
right  to  settle  or  compromise  the  action  with- 
out the  consent  of  the  usee ;  Emmofis  v. 
Myers.  7  H.  375.  But  if  it  appear  on  de- 
murrer to  the  declaration  that  the  assign- 
ment was  illegal,  the  suit  may  progrei^s  in 
the  name  of  the  nominal  plaintiff;  Lee  v. 
Gardiner.  4  C.  521. 

2.  In  what  cctses  there  may  be  a  nominal 
plaintiff.  The  assignment  of  the  beneficial 
interest  in  a  suit  so  as  to  make  the  assignee 
entitled  to  the  proceeds  of  it,  is  an  eqnitable 
assignment  of  the  suit,  and  after  judgment 
will  entitle  the  assignee,  if  another  suit  on 
the  judgment  be  necessary,  to  bring  the  ac- 
tion in  the  name  of  the  plaintiff  for  his  use; 
lb. 
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The  suit  must  be  in  the  name  of  the  party 
who  has  the  legal  title.  If  there  be  an  eqnita- 
bW  assignment,  the  assigrnee  may  be  usee  ; 
Wilson  V.  McFAroy.  2  S.  &  M.  *24l ;  S.  P., 
VanhotUen  v.  Reili/,  6  S.  &  M.  44^. 

3.  No  usee  in  replevin  and  detinue.  Ac- 
tions of  detinue  and  replevin  are  not  of  the 
class  of  cases  in  which  the  suit  may  be 
hronjrbt  for  a  usee,  and  if  so  brought,  the  ac- 
tion will  be  considered  as  brought  by  the 
nominal  plaintiff  alone ;  Hundley  v.  Buckner, 
6  S.  &  M.  70 ;  Drown  v.  Thomas,  4  (J.  335  ; 
S.  P.,  Lee  V.  Gardiner,  4  0.  521 ;  Pearce  v. 
TwitchelU  41  M.  344.  Sed  vide  Replevin, 
14.    Trespass,  22. 

4.  Death  of  nominal  plaintiff.  If  he  be 
dead  before  the  suit  is  commenced,  the  ac- 
tion will  abate;  if  he  die  pending  the  suit, 
by  statute  the  suit  may  proceed  to  judjrment ; 
Humphreys  v.  Irvine,  6  S.  &  M.  29n.  If 
lisee  die,  suit  may  go  on  in  the  name  of  nomi- 
nal plaintiff  without  revivor;  Lee  v.  Gardi- 
ner. 4  (\  521.     See  Action,  10.    Post.  8. 

5.  Usee  is  real  plaintiff .  The  usee  is  the 
real  plaintiff,  ana  all  bonds  required  by  law 
of  plaintiff,  including  attachment  bonds, 
mav  be  executed  bv  him ;  Grand  Gulf  B% 
v.  Conqer.  9  S.  &  M.  505. 

6.  6ill  of  discovery  by  and  against.  The 
nominal  plaintiff  may  file  a  bill  of  discovery 
at  law  against  the  defendant ;  Minor  v. 
Graw,  11  S.  &  M.  322.  And  not  being  com- 
pellable to  testify  against  his  interest,  a  bill 
of  discovery  may  be  filed  against  him ; 
Watts  V.  Smith,  2  C.  77.    See  Action,  11. 

7.  Is  competent  as  a  witness  for  defendant. 
The  nominal  plaintiff,  if  he  do  not  object,  is 
a  competent  witness  for  defendant ;  Blundell 
V.  Vaujhan.VI  S.  &M.625;  Coornoood  v. 
Foster,  lb.  718;  Smith  v.  Elder,  f  S.  AM. 
507. 

8.  Effect  of  death  of  nominal  plaintiff. 
A  snit  will  not  abate  because  the  nominal 

flaintiffwas  dead  when  it  was  commenced, 
n  such  case  the  declaration  may  be  amended 
by  inserting  the  name  of  the  administrator  of 
the  nominal  plaintiff  in  his  stead  ;  and  it 
Beems  that  the  suit  might  be  prosecuted  to 
final  judgment  in  the  name  of  the  nominal 
plaintiff,  although  he  was  dead  when  it  was 
instltuied;  Denton  v.  Stephens,  3  G.  194. 
See  ante,^.   Action,  10. 

9.  Who  nominal  plaintiff,  nnd  who  usee 
in  adicmoji  clerk's  bond.  In  an  action  on  a 
circuit  clerk's  bond  for  failure  to  discharge 
an  official  duty  in  relation  to  a  suit  brought 
by  auominai  plaintiff  for  the  use  of  another, 
the  obligee  in  the  bond  (viz.,  the  governor,  or 
the  State),  must  be  plaintiff,  and  the  usee  in 
the  first  suit  must  be  usee  in  the  second ; 
Brown  v.  Lester,  13  S.  &  M.  392. 

10.  When  assignee  of  execution  may  be 
usee.  But  in  an  action  against  a  sheriff  on 
his  bond  for  a  failure  to  pay  over  money  col- 
lected by  him  on  an  execution,  the  nominal 
plaintiff  being  the  governor  of  the  State,  the 
usee  may  be  the  assignee  of  the  execution, 
upon  the  ground  that  the  sheriff's  bond 
contains  a  stipulation  to  pay  the  money  so 
collected  to  the  plaintiff,  or  his  assignee,  and 


moreover,  the  statute  authorizes  the  bond 
to  be  put  in  suit  by  any  person  injured.  The 
rule  would  be  different  but  for  this  stipula- 
tion in  the  bond ;  Matthews  v.  Bailey,  3  0. 

33-  .... 

1 1 .  Nominal  plaintiff  not  made  by  a  reph- 
cation.  Where  a  suit  is  brought  by  the 
payee  of  a  note,  to  which  it  is  pleaded  that 
the  note  has  been  assigned  to  another,  and 
the  replication  is  that  the  suit  is  brought  and 
prosecuted  for  the  assignee's  use.  this  does 
not  make  the  assignee  a  usee  in  the  snit,  and  if 
after  judgment  the  plaintiff  die.  it  cannot  be 
enforced  without  revivor ;  Peck  v.  Ingra- 
ham, 6  C.24^. 

See  Bond. 

<^if  tBt  factttttf,  md  pleadings 
undeti  0atfi. 

See  Bills  of  Exchanor,  173,  et  seq 
Plkadino.  115,  131a,  181. 

1.  Statute.  The  statute  of  1824,  pro- 
vides that  wherever  a  suit  is  founded  on  a 
writing,  whether  under  seal  or  not,  it  shall  be 
taken  as  evidence  of  the  debt  &c.,  **and  it 
shall  not  be  lawful  for  the  defendant  to  deny 
the  execution  of  such  writing,  unless  it  be  by 
plea,  supported  by  affidavit  of  the  truth 
thereof;"  and  if  the  defendant  is  not  the  per- 
son purporting  to  be  the  maker  of  the  instru- 
ment, the  same  rule  is  applied,  unless  he  will 
deny,  under  oath,  on  his  belief,  that  the  ap- 
parent maker  did  not  execute  the  instru- 
ment. 

2.  Same:  Act  of  1836.  (H.  C.  852,  art.  6, 
JJ  2,  3.)  This  statute  provides,  that  when 
parties  are  ^ed  as  partners,  on  any  writing 
purporting  to  be  executed  in  the  partnership 
name,  or  in  any  abbreviation  thereof,  it  shall 
not  be  lawful  for  any  of  the  defendants  to  deny 
the  name  or  names  or  signature  to  such  writ- 
ing, unless  by  plea,  supported  by  the  oath  of 
the  party  denying  the  same,  or  of  some  other 
creaible  person.  And  this  rule  of  proof  is 
declared  *•  to  extend  to  all  pleas  of  payment, 
and  other  pleas  and  legal  proceedings, 
wherever  the  same  can  be  made  to  apply." 

2a.  Same :  Section  4.  "  All  pleas  to  the  ac- 
tion shall  be  deemed  and  adjudged  as  admitting 
the  parties,  and  the  character  of  the  parties 
suing,  and  in  no  case  shall  the  plaintiff  or 
complainant  be  required  to  prove  any  written 
signature,  identity  of  persons,  description  of 
character,  or  the  persons  comprised  in  any 
partnership,  which  may  be  set  forth  in  their 
respective  bills,  declarations,  writs  or  plead- 
ings, either  as  plaintiff,  or  as  persons  through 
whom  the  plaintiff  may  claim,  unless  the  sig- 
nature, person,  partnership,  or  description  of 
character,  be  denied  by  plea,  and  its  truth  at- 
tested by  oath." 

These  provisions  are  substantially  incor- 
porated in  the  Rev.  Code  of  1857,  p  518.  S  7. 

3.  What  lb  a  sufficient  plea  of  denial  under 
this  statute.  Under  this  statute,  a  plea  of  non 
assumpsit  to  an  action  on  a  note,  supported 
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by  an  affidavit  that  the  defendant  did  not  exe- 
cute the  note,  nor  authorize  any  person  to  do 
the  same,  is  sufficient;  the  statute  gives  the 
plea  verified  by  oath  the  qualities  of  a  plea 
of  Tiori  est  factum,  Q.\\d  puts  in  issue  the  execu- 
tion of  the  note,  and  its  confmuance  as  such 
at  the  time  of  the  plea ;  Sumpter  v.  Geron. 
4  H.  263.  But  the  plea  of  non  assumpsit 
merely,  though  sworn  to,  will  not  do;  eiiher 
the  plea  or  the  affidavit  in  support  of  it  should 
contain  a  direct  denial  of  the  signature  or 
execution  of  the  note;  Thornton  v.  AUiston, 
12  8.  &  M.  124  (citing  Sumpter  v.  Geron  4 
H.  26H;  Fairchdd  v.  Grand  Gulf  Dank.  5 
H.  597 ;  Vick>iburg  Watenvorks  Co.  v.  Wash' 
ington,  1  8.  &  M.  536  ;  Lake  v.  Munford,  4 
8.'&  iVI.  312 ;  Hemphill  v.  B'k  of  Ala.,  6  8.  & 
M.  44;  Anderson  v.  Tarpley.  6  S.  &  M.  507; 
Prtxoett  V.  Bennett,  7  8.  &  M.  101).  And  a 
plea  of  non  assumpsit  admits  the  character 
of  the  parlies  suing,  and  if  it  be  sworn  to,  its 
character  is  not  changed,  the  oalh  merely 
attests  its  truth,  including  its  effect  to  admit 
the  character  of  the  parties  ;  Peck  v.  Thomp- 
son, 1  C  367.  If  the  defendant,  being  sued 
on  a  note  as  a  niember  of  a  firm,  deny  on 
oath  the  execution  of  the  note,  this  is  a  suffi- 
cient  denial  of  the  partnership,  an  I  will  enti- 
tle him  to  a  verdict,  if  no  proof  be  introduced 
showing  that  he  executed  the  note;  Fair- 
chad  V.  Grand  Gulf  Bank,  5  H.  597. 

4.  Plea  denying  character  in  which  plain- 
tiff sw^s  When  the  plaintiff  sues  as  a  corpor- 
ation, a  plea  of  non  assumpsit,  supported  by 
an  nffidavit,  in  which  it  is  stated  that  the 
plaintiff  is  not  a  corporation,  is  sufficient  to 
put  the  burden  on  the  plaintiff  of  proving  his 
corporate  character,  and  so  nul  ticl  corpora- 
tion sworn  to  is  a  eood  plea;  Vickshnrg 
Waterworks  Ek  v.  Washington,  1  8.  <fe  M. 
536.  If  a  partner  sue  in  his  individual  name 
on  an  account  contracted  with  the  firm,  the 
defendant  can  make  the  objection  only  by 
plea,  supported  by  oath.  A  plea  of  non 
assumpsit  admits  that  the  debt  was  contracted 
with  the  plaintiff  in  his  individu»l  character; 
Anderson  v.  Tarpley.  6  S.  &  M.  507.  And  so 
if  plaintiff  sues  us  endorsee,  if  his  right  as 
such  is  contested,  the  plea  must  be  supported 
by  affidavit;  Lanier  v.  Trigg,  6  8.  &  M.  641. 
A  plea  denying  the  character  in  which  plain- 
tiff sues  (as  that  he  is  executor),  if  not  sworn 
to  is  a  nullity,  and  may  be  stricken  out  on 
motion;  Preivctt  v.  B-nnett,  7  8  &  M.  101. 
And  where  a  plaintiff  sues  as  president  of  the 
board  of  trustees  of  a  school  section,  if  the 
general  issue  be  pleaded,  or  any  oiher  plea  to 
the  action,  it  will  be  an  admission  of  the  char- 
acter in  which  the  plaintiff  sues,  and  even  if 
it  be  agreed  between  the  parties  that  a  plea 
slwvdd  he  considered  as  filed,  denying  that  thi 
plaintiff  is  such  president,  neverlhaless.  the 
character  in  which  the  plaintiff  sues  wi!l  be 
admitted.  That  cannot  be  questioned,  except 
by  plea  supported  by  affidavit,  denying  it,  un- 
less, perhapb,  there  be  an  express  waiver  of 
the  oath,  or  an  agreement  that  the  necessary 
affidavit  should  also  be  considered  as  filed; 
Cole  V.  Harman,  8  8.  <%  M.  562. 

5.  Wken  plea  under  oath  necessary.   The 


defence  that  the  written  contract  sued  on 
was  altered  after  it  was  made,  may  be  set  up 
under  the  plea  of  the  general  issue  without 
nffidavit;  Henderson  v.  Wilson,  6  H.  6.5; 
Oakey  v.  Wilcox,  3  id.  330.  8o,  if  the  de- 
fence be  that  the  note  sued  on  was  signed  in 
blank,  and  it  was  filled  np  by  the  agent  for 
too  great  an  amount,  the  plea  need  not  be 
sworn  to  ;  for  the  note  is  void  only  for  the 
exceps  (overruling  Hemphill  v.  Bank  of  Ala., 
6  8.  &  M.  44) ;  Goss  v.  Whitehead,  4  G.  213, 

8ee  Bills  op  Kxchanor,  175. 

If  one  be  sued  as  endorser,  he  admits  that 
he  is  such,  unless  he  deny  it  und^r  oath ; 
Wade  V.  Staunton,  5  H.  631;  Tillman  v. 
Ailes,  5  8.  &  M.  373 ;  and  so  if  plaintiff  sue  as 
endorsee;  Lanier  v.  Trigg.  6  8.  &  M.  641. 

And  so  if  the  execution  or  endorsement 
purports  to  be  by  an  agent,  his  authority 
must  be  denied  under  oath  ;  Ellis  v.  Planters^ 
Rk,  7  H.  235 ;  Cook  v.  Martin,  5  8.  &  M. 
379. 

A  plea  denying  that  a  defendant  sued  on 
his  subscription  for  stock,  is  a  stockholder  in 
the  railroad  company  must  be  sworn  to; 
Thigpen  v.  Miss.  Cent,  R.  R.  Co.,  3  G.  347. 

As  to  altered  note,  see  Bills  op  Exchanqb, 
176. 

Pleading  in  chief  admits  the  execution  of 
the  note  sued  on;  Green  v.  Robinson,  3  H. 
105 ;  Anderson  v.  Taiply.  6  8.  &  M.  507.  The 
character  in  which  a  party  sues  is  admitted 
bv  pleading  in  chief;  Reed  v.  Benton.  J* 
MancJiester  R.  R.  Bk'g  Co.,  4  H.  257; 
Wade  V.  Staunton,  5  U.  641. 

And  this  principle  was  applied,  where  a 
plaintiff  sued  as  bearer  of  a  note  made  in 
Alabama,  where  the  statute  prohibits  the 
transfer  of  the  note  without  endorsement,  so 
as  to  exclude  the  objection  of  want  of  en- 
dorsement; but  plaintiff's  want  of  title  may 
be  shown  under  the  general  issue ;  Hemphill 
V.  Bk  of  Ala.,  6  8.  &  M.  44. 

6.  Executor  must  plead  under  oath.  Where 
an  executor  or  administrator  is  defendant  he 
should  also  deny  under  oath  to  the  best  of 
his  knowledge.  He  is  not  excused  from  this 
by  the  statute,  which  exempts  him  from 
pleading  specially ;  Thornton  y.  Alliston,  12 
8.  &M.  124. 

Pleading  in  chief  admits  the  character  in 
which  a  party  sues  as  payee,  endorsee,  &c, 
but  does  not  admit  he  has  any  interest  or 
legal  title  to  the  instrument  sued  on;  Lakt 
V.  Hayings.  2  0.  490 ;  S.  P.,  Lmnier  v. 
Trigj,  6  8.  &  M.  641. 


^ansmi. 


1.  Compulsory  nonsuit  not  cdlowahle  in  this 
Stale.  There  is  no  such  thing  as  a  compul- 
sory nonsuit  in  this  State,  where  the  plaintiff 
has  taken  proper  issue  on  all  the  pleas ;  Eio- 
ing  V.  Glidwell,  3  H.  332  ;  Winstan  v.  Miller^ 
12  8.  &  M.  550. 

2.  Nonsuit  for  failure  of  plaintiff'  to  reply* 
A  nonsuit  cannot  be  entered  at  the  impar- 
lance term,  for  a  failure  of  the  plaintiff  to 
reply  to  a  special  plea  of  the  defendant;  but 
at  the  issue  term,  the  court  may  order  a  uoo- 
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Fnit,  if  the  replication  be  not  filed  insfant(*r  ; 
Kai'n  V.  May,  5  S.  &  M.  368 ;  S.  P.,  WiU 
liarit^  V.  Mmitff ornery.  10  S.  &  M  3? I. 

3.  Writ  of  error  to  judgment  of  voluntary 
nonsuit.  If  the  plaintiff,  in  consequence  of 
an  erroneous  ruHnj^  of  the  court  excludin.^ 
legal  evidence,  suffer  a  voluntary  nonsuit,  he 
is  not  entitled  to  a  writ  of  error,  to  revise  that 
decision.  He  cannot  complain  of  a  judjr- 
ment  which  he  consented  to.  If  he  desire  to 
revise  the  action  of  the  court  excluding  his 
evidence,  he  should  go  on  with  the  trial  to 
final  judgment,  after  taking  proper  excep- 
tions ;  Eiving  v.  GUdwell,  3  H.  332  ;  Thorn- 
ton V.  ifemoss,  5  S  &  M.  609 ;  Cop  eland  v. 
Hears  2S.  &M.  519. 

4.  Nonsuit  after  verdict.  Where  the  ac- 
tion is  founded  on  a  tort,  as  assault  and 
battery,  false  imprisonment,  trover  and  the 
like,  and  is  brought  against  several  defend- 
ants, though  they  all  join  in  the  same  plea  and 
be  found  jointly  guilty ;  yet  the  plaintiff  may, 
after  verdict  enter  a  nol.  pros,  as  to  some  of 
them,  and  tike  judgment  against  the  others ; 
Hardy  v.  Thomas,  1  (J.  544. 

1.  Office  of  not  abolished  by  the  constitution 
of\B'A2.  The  office  of  notary  public  was  not 
abolished  by  the  constitution  of  1832 ;  and 
there  was  such  an  officer  in  legal  existence  in 
1833,  on  whom  powers  could  be  conferred  by 
a  statute  of  that  date;  Dennistoun  v.  Po  ts, 
4  C.  13. 

2.  Justice  of  peace's  powers  as  notary.  By 
the  Act  of  1836,  justices  of  the  peace  were 
authorized  to  act  as  notaries  public  ;  Wilcox 
V.  Mitchell,  4  H.  272. 

3.  As  to  powers,  duties  and  responsibilities 
of  notaries  in  making  protest,  see  Bills  of 

KxrHA.NGK,  24,  2o. 

4  As  to  the  fffect  of  notarial  record  as 
evidence,  see  Bili^  op  Exchangb,  l6,  28. 
EVIDK.NCE,  104,  105. 

See    Bn.M    of    Exchange.    Attachmrxt. 

JUDGMRNT.       VkNDOR      AND      VeNDEB.       TiME. 

1.  Notice  by  recitals  in  deeds.  A  purchaser 
is  presumed  to  have  notice  of  every  fact  dis- 
closed by  any  recital,  in  any  deed  esseniial  to 
his  title;  Oitw  v.  Calvert,  VV.  .54;  S.  F.,  Gor- 
don V.  Sizer,  10  G.  8t)5.  And  so  where  a 
party  cannot  make  out  his  title,  but  by  a  deed 
which  leads  him  to  another  fact,  he  shall  be 
presumed  to  have  notice  of  that  fact.  Hence 
the  purchaser  of  land,  at  sheriffs  sale,  under 
execution  against  the  original  enterer  from 
the  United  Slates  Government,  will  be  held 
to  have  had  notice  of  the  assignment  by  the 
judgment  debtor,  of  his  certificate  of  entry, 
made  in  the  land  office,  whence  it  was  issued, 
and  before  the  rendition  of  the  judgment,  the 
law  not  requiring  either  the  certiiicatc  of 
entry  or  the  assignment  to  be  registered; 
Martin  v.  Nash,  2  U.  324. 

2.    N^otice  from,  possession.  Possession  is 
notice  to  the  world  of  the  title  of  the  occu- 


pant, and  if  the  occupant's  title  be  by  unreg- 
istered deed,  his  possession  under  it  is 
equivalent  to  its  registration  ;  Dixon  v.  Doe, 
1  S.  &  M.  70;  Edmondson  v,  Orr,  12  ib. 
541 ;  Jonefi  v.  Loggins,  8  G.  546 ;  Perkins  r. 
Swavk,  43  M.  349.     See|>os^  13. 

Hut  the  agent's  possession  of  personalty  at 
the  time  a  sale  is  made  of  it  by  the  principal, 
is  not  notice  to  the  purchaser  of  any  prior  un- 
recorded mortgages  executed  by  the  agent  on 
the  property,  in  favor  of  another ;  Harmon 
v.  Short.  8  S.  &  M.  433.     See  post,  13. 

3  Notice  from  want  (f  possession.  Where 
the  payee  in  a  bond  ^who  has  actually  as- 
signed it)  contracted  with  the  obligor,  that, 
in  consideration  of  property  sold  by  the  lat- 
ter to  the  former,  he  would  surrender  the 
bond  to  the  payee  at  a  future  day ;  this  execu- 
tory agreement  to  deliver  the  bond  is  evi- 
dence conducing  to  show  that  the  obligor  had 
notice  of  the  assignment ;  City  of  Natchez  v. 
Minor,  9  S.  &  M.  544;  S.  P.,  Bank  of  Ken- 
tacky  V.  Cofman,  41  M.  212,  214. 

4.  Note  payable  to  a  trustee.  If  a  note  be 
payable  on  its  face  to  A.,  as  administrator, 
or  guardian,  or  trustee,  it  is  notice  to  an 
endorsee  that  it  is  trust  property,  and  if 
he  trade  for  the  note  and  pay  for  it,  without 
seeing  it,  still  he  is  bound  by  the  notice  on 
the  face  of  the  paper,  when  it  is  delivered,  to 
the  same  extent  as  if  it  had  been  delivered 
in  the  first  instance ;  Miller  v.  Helm,  2  S.  & 
M.  687. 

5  Notice  arising  from  inadequate  price. 
Where  property  is  sold  under  execution  for 
less  than  half  its  cash  value  at  the  time,  it  is 
a  circumstance,  though  not  of  a  conclusive 
character,  from  which  it  may  be  inferred  that 
the  bidder  had  notice  that  the  defendant's 
title  was  not  perfect ;  Baldwin  v.  Jenkins,  1 
G.  206. 

6.  Same :  With  unusual  circumstances  as 
to  mode  and  time  of  sale.  VV  here  slaves  were 
brought  from  Texas  to  this  State,  passing  the 
markets  of  New  Orleans  and  Vicksburg,  and 
sold  here  at  a  private  house  in  the  country 
late  at  night,  for  one  half  their  cash  value,  it 
was  held  that  these  circumstances  were  well 
calculated  to  excite  suspicion,  and  to  put  the 
purchaser  on  inquiry  as  to  the  nature  of  the 
seller's  title;  Calhoun  v.  Burnett. ^^^  M.  599. 

7.  Silence  where  there  is  notice.  A  person 
standing  by  in  silence  when  a  sale  of  his  prop- 
erty is  being  made,  is  not  thereby  depri\ed  of 
his  right,  if  the  purchaser  had  notice  of  the 
time  of  his  title;  Chew  v.  Calvert,  W.  54 

8.  Judgment  without  notice.  Nothing 
short  of  a  positive  enactment  of  the  Legis- 
lature will  authorize  a  judgment  against  a 
party  without  notice.  if  the  act  be  silent  as 
to  notice,  it  must  be  given.  Gan  the  Legis- 
lature dispense  with  notice;  Quaere?  Demoss 
V.  Camp,  5  H.  516. 

9.  Notice  to  partners.  Notice  to  one  part- 
ner is  notice  to  all ;  Eitch  v.  Stamps ;  6  H. 
4s7.    See  Partnership,  15,  16. 

9a.  Notice  to  agent.  See  Biu.  op  Ex- 
CRANGE,  &c.,  51,  et  sen.  Principal  and 
AoKNT,  9,  1 0, 89, 90, 91.  V  endor  and  Vendee 
51&,  137,  138. 
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10.  Judgment  liens  and  statutory  mort- 
gages. Judgment  liens  are  matters  of  record 
and  notice  to  all  the  world;  Andrtws  v. 
Wilkes,  6  H.  554.  And  so  is  a  registered 
mortgage,  and  the  statutory  mortgage  secured 
to  administrators,  &c.,  on  sales  made  by  them, 
is  to  be  treated  and  considered  as  a  mortgage 
duly  recorded;  MiUer  v.  Hdm,  2  S.  M.  687. 

11.  Notice  arising  from  accepting  a  bill, 
^c.  If  a  client  draw  an  order  in  nis  own 
favor  on  his  attorney,  to  be  paid  out  of  money 
to  be  collected  by  the  latter  for  the  former, 
and  the  attorney  accept  it  being  then  in- 
formed that  the  order  was  drawn  and  the 
acceptance  obtained  with  a  view  of  trans- 
ferring it  to  some  one  of  his  creditors;  this 
is  not  equivalent  to  notice  of  the  transfer, 
where  it  shall  be  subsequently  made,  and  the 
attorney  may  be  compelled  to  pay  the  money, 
when  collected  to  the  client,  if  he  receive 
no  other  notice  of  the  transfer;  Shields  v. 
Taylor,  3  C.  13. 

12.  Contemporaneous  notice  of  a  contract 
and  its  rtscisston.  Where  the  only  notice  that 
a  purchaser  of  land  has  of  a  prior  executory 
agreement  of  the  vendor  to  sell  to  another,  is 
tlie  statement  of  the  vendor,  who  at  the  same 
time  states  that  such  agreement  has  been  re- 
scinded; the  purchaser  is  justified  in  acting 
on  this  last  information  as  to  the  rescission, 
without  applying  to  the  prior  purchaser — 
the  land  being  unoccupied ;  Curtis  v.  Blair, 
4  C.  309. 

13.  Possession  of  rfglU  of  way.  The  use 
as  a  passway  of  an  unenclosed  alley  in  a  city, 
by  one  owner  of  an  adjoining  lot,  is  not  notice 
to  the  world,  that  the  party  so  using  it 
claims  exclusive  title  to  the  alley,  if  it  be  so 
situated,  that  the  occupants  of  the  other  ad- 
joining lots  might  also  use  it.  The  right  of 
way  is  a  mere  incorporeal  hereditament,  of 
which  the  actual  and  visible  possession  re- 
quisite in  law  to  constitute  notice,  is  not 
predicable;  Gordon  v.  Sizer^  10  G.  805. 
iSee  ante,  2. 

14.  Inquiry  excited  is  notice.  Whatever 
is  sufficient  to  e.xc.te  attention,  or  put  a  party 
on  inquiry,  is  notice  of  every  thing  to  which 
such  attention,  or  inquiry  might  reasonably 
lead ;  Parker  v.  Foy.  43  M.  26(». 

15.  Notice  of  unregistered  deed.  See  Drkd, 
45  to  53.  JuDOMKNT,  113.  Keoistration,  15, 
lu,  20.   Vendor  and  Yrndee,  64. 

See  Chancery,  sub-division  Injunction. 


Sut  ticl  gecard. 


See  Pleading,  128  to  131a. 

1.  Issue  on.  hmo  tmed.  The  issue  of  nul 
tiel  record  is  to  the  court;  and  where  the 
record  to  which  this  plea  is  interposed,  is 
read  to  the  jury  without  objection,  it  must 
be  presumed,  either,  that  the  issue  was  dip- 
posed  of,  or  that  the  plea  was  waived; 
Thompson  v.  Williams,  7  8.  &  M.  270. 

2.  koto 'pleaded :  Argumentative  plea.  A 
plea  to  an  action  on  a  judgment  which  avers 


*Mhat  if  there  be  record  of  any  such  sup 
posed  judgment,  the  defendants  were  not 
made  parties  to  the  suit  in  which  it  was 
rendered,  and  therefore  that  the  court  had 
jurisdiction  to  render  the  judgment  against 
them,  and  this  they  are  ready  to  verify,"  is 
bad  :  Ist  Because  it  is  but  an  argumentative 
denial  of  the  record ;  and  2d.  Because  if  it  be 
considered  as  a  plea  of  ntd  tiel  record,  it 
ought  to  have  concluded  with  a  verification  by 
the  record ;  Cannon  v.  Cooper.  10  G.  784. 

3.  When  a  proper  plea.  W  here  the  action 
is  not  founded  on  a  record,  but  a  record  is 
only  inducement — as  where  a  creditor  having 
a  judgment,  sues  an  administrator  on  his  bond 
for  a  devastavit  on  not  paying  it — a  plea, 
that  there  is  no  such,  judgment,  is  not  properly 
a  plea  of  nul  tiel  record,  but  is  merely  matter 
in  abatement;  Cogan  v.  Duncan,  1  C.  274. 

See  Rks  Adjudicata,  22. 

See  Will,  24  to  35. 

See  Affidavit.  For  juror's  oath,  see 
Jury,  28, 30. 

See  Bond  and  Contract. 
See  Quo  Warranto. 

I.  What  is  an  office »....  i 

II.  Appointment  and  election  to  office 5 

III.  De  facto  officers 7 

IV,  Official  bonds  and  the  remedy  thereon 15 

V.  'Ihe  tenure,  terms  and  salaries  of  officers «  28 

VI.  Miscellaneous y) 

I.  What  is  an  OfiBce  and  Officer. 

1.  Meaning  of  "  office.''  The  term  "  office" 
has  no  legal  meaning  attached  to  it  different 
from  its  ordinary  acceptation.  An  office  is  a 
continuing  charge  or  employment,  the  duties 
of  which  are  defined  by  rules  prescribed  by 
hiw  and  not  by  contract,  and  the  person  who 
fills  it  is  an  officer ;  Shdhy  v.  Alcorn^  7  G. 
273. 

2.  JMiat  is  a  civil  officer.  By  the  26th 
section  of  the  3d  article  of  the  constitution 
of  this  State,  it  is  declared,  that  *•  no  senator 
or  representative,  during  the  term  for  which 
he  shall  have  been  elected,  nor  for  one  year 
the  real  ter,  shall  be  appointed  to  any  civil 
office  under  the  State,  which  shall  have  been 
created,  or  the  emoluments  of  which  shall 
have  been  increased  during  such  term,  except 
such  offices  as  may  be  filled  by  elections  by 
the  people."  This  provision  extends  to  every 
civil  charge,  or  emnioyment  of  a  civil  nature, 
the  duties  of  whicn  are  prescribed  by  law, 
and  not  by  contract,  and  lor  the  performance 
of  which  the  incumbent  is  entitled  to  receive 
a  stated  salary  or  fees ;  lb. 

3.  Same:  Vase  in  judgment.  The  law  cre- 
ating the  office  of  levee  commissioner  of  Coa- 
homa county  (Acts  of  1850,  p.  218,  and  Acts 
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of  1854,  pp.  186,  576).  and  defining  the  duties 
thereof,  provide  that  the  incambent  shall  re- 
ceive his  appointment  from  the  board  of  po- 
lice of  Coahoma  county,  and  hold  his  office 
for  two  jears ;  and  that  he  shall  give  an 
official  bond  and  shall  act  as  treasurer,  and 
as  such  shall  receive  and  disburse  public 
money  ;  that  he  shall  take  an  oath  *'  that  he 
will  in  all  things  touching  his  office,  seek  to 
promote  the  best  interests  of  his  county  and 
of  the  State  of  Mississippi ;"  that  he  shall 
make  a  report  of  bnildinff  and  repairing  the 
levees  on  the  Mississippi  river,  and  thereupon 
the  board  of  police  is  required  to  levy  a  tax 
to  meet  it ;  and  that  he  shall  receive  a  saliiry 
of  $1,500,  payable  out  of  the  levee  funds. 
The  levee  commissioner  is  also  charged  ^ith 
other  duties  to  the  public,  and  is  subject  to 
removal  from  office  lor  malfeasance  or  mis> 
feasance,  by  the  board  of  police :  Held,  that 
the  post  of  levee  commissioner  was  a  civil 
office  within  the  meaning  of  the  26th  section 
of  art  3d  of  the  constilution ;  see  atttet  2 ; 
lb. 

4.  Periston  agent  not  an  officer,  A  pension 
agent  of  the  United  6tales  is  not  anomcer  of 
the  Federal  government,  and  he  may  lawfully 
hold  an  office  of  trust  or  profit  under  this 
State  ;  Lindsey  v.  The  Attorney  General^  4 
G.  508. 

n.  Appointment  and  Election  to  Office. 

6.  Unconstitutional  appointment.  It  is  of 
the  nature  and  essence  of  the  fundnraental 
law  of  a  State,  that  it  avoids  every  act  done 
in  violation  of  its  provisions;  and  hence,  the 
appointment  of  a  member  of  the  Legislature 
to  an  office  in  violation  of  sec.  26,  art.  23,  of 
the  constitution  (see  ante.  2),  is  absolutely 
void,  both  for  want  of  capacity  in  the  ap- 
pointee to  accept,  and  for  want  of  power  in 
the  functionary,  in  whom  the  appointment  is 
vested,  to  make  it.  Acd  the  rule  of  the 
common  law,  which  holds  as  valid  in  respect 
to  the  public  and  third  persons,the  acts  of  per- 
son.s  who  are  officers,  (/e/ac/o  acting  under  co- 
lor of  office,  by  an  election  or  appointment  not 
strictly  legal,  does  not  apply  in  this  c»ise.  and 
the  acts  of  such  an  incumbent  are  absolutely 
void  ;  and  the  unconstitutional  appointment 
may  be  so  declared  whenever  it  comes,  even 
incidentally,  into  question  ',SJielby  v.  Alcomy 
7   G.  273. 

See  Constitutional  Law,  141,  142. 

6a.  Illegal  appointment.  The  Board  of 
Police  has  no  pc»\ver  to  appoint  a  successor, 
where  the  commissioner  to  classify  lands, 
provided  for  in  the  Revenue  Act  of  1842, 
resigns;  but  if  they  make  such  appoint- 
ment, it  gives  such  color  of  authority  to  the 
appointee,  that  as  to  the  public  and  third 
pe^^o^9,  his  act  will  be  valid;  Ray  \,  Mar- 
dock,  7  G.  692. 

ni.   De  facto  Cfficers. 

7.  Cfflcer  acting  without  oath  or  bond. 
By  the  statute  of  1822,  it  is  provided  that 
thf  •  g'ovemor  shall  appoint  an  assessor  nnd  col- 
lector of  taxes  for  each  county,  **  who  shaW, 


before  he  enters  on  the  duties  of  his  office, 
take  and  subscribe  the  oath  prescribed  in  the 
constitution,  and  enter  into  bond  to  be  ap- 
proved by  the  County  Court,  which  bond 
with  a  certificate  that  the  sureties  named 
have  been  approved  as  aforesaid,  and  the  oath 
of  office  thereon  endorsed,  shall  be  recorded," 
etc.  And  the  act  further  provides  **that  if 
any  assessor  and  collector  of  taxes  shall 
presume  to  execute  the  duties  of  his  office, 
before  he  shall  have  given  bond  or  taken  the 
oath  of  office,  agreeably  to  the  directions  of 
this  act,  all  such  his  acts  and  proceeding 
do-^e  under  color  of  office  shall  be  absolutely 
void,  and  he  shall  for  such  offence  be  liable  to 
be  indicted  and  punished  for  a  misdemeanor.'* 

By  the  revised  constitution  of  1832,  it  was 
declared,  that  all  the  officers  of  the  State,  ex- 
ecutive and  judicial,  before  they  enter  upon 
the  duties  of  their  respective  offices,  shall 
take  the  oath  of  office  prescribed  therein, 
which  oath  was  the  same  as  that  prescribed 
in  the  constitution  of  1817.  The  revised 
constitution  of  1832  also  provides  that,  upon 
conviction  of  a  county  officer  by  &  petit  jury , 
of  a  wilful  neglect  of  duty,  or  a  misdemeanor 
in  office,  he  shall  be  removed  from  office; 
and  all  laws  then  in  force  in  the  State,  and 
not  repugnant  to  the  revised  constitution, 
were  retained  in  full  force  until  change<^. 

By  the  Act  of  1833,  the  election  of  an 
assessor  and  collector  for  each  county  by  the 
people,  was  provided  for ;  and  it  was  also  en- 
acted, that  he  should  give  bond  and  security, 
before  entering  on  the  duties  of  his  office, 
**  as  heretofore  required  by  the  existing  laws 
of  the  State." 

Sharkey,  C.  J.,  on  consideration  of  these 
provisions,  was  of  opinion  that  the  Act  of 
1822,  making  void  the  acts  of  an  assessor  and 
collector  done  without  bond,  was  still  in 
force  ;  and  moreover,  that  if  such  person  duly 
elected,  exercised  the  duties  of  his  office, 
without  having  taken  the  oath  of  office,  fiis 
acts  were  null,  and  that  he  was  liable  to 
refund  to  each  tax  payer  the  taxes  he  may 
have  collected  from  liim ;  and  that  neither  he 
nor  liis  sureties  were  liable  to  the  State  for 
such  collections. 

Clayton,  J.,  was  of  opinion  that  the  above 
provision  of  the  Act  of  1822  was  impliedly 
repealed  by  the  constitution  of  1832  and  the 
Act  of  1833,  as  above  quoted;  and  that  if  it 
were  not  so  repealed,  still  the  person  so  act- 
ing  without  oath,  was  an  officer  de facto,  and 
that  neither  he  nor  his  sureties  could  defeat 
a  recovery  on  the  bond,  for  the  taxes  so  col- 
lected by  him  ;  and  that  his  official  acts  were 
binding  on  him  and  his  sureties,  and  that  the 
Act  of  1822  had  no  other  effect  than  to  give 
the  State  the  right  to  eject  an  officer  from  his 
office,  if  he  failed  to  give  the  bond  and  take 
the  osith  as  required  by  it. 

Thachrr.  J.,  being  interested,  gave  no 
opinion  ;  McNutt  v.  Lnncnstcr.  9  S.  &  IV!.  .570. 

H.  As  to  members  of  the  Legislature  acting 
without  an  oath  to  support  the  Conntitufion 
of  the  United  Stages j  see  Confedkratb 
States,  8. 

9.  Acts  of  deputy  sheriff  without  oath. 


Digitized  by 


Google 


644    .      OFFICE,  OFFICER,  OFFICIAL  BOND,  ETC.,  TV. 


The  effect  of  the  statute  ^hich  declnres  the 
acts  of  a  deputy  sheriff,  who  has  not  taken 
the  oath  of  office,  to  be  void,  is  to  make  such 
acts  void  as  to  third  persons  who  may  be 
affected  by  them,  at  their  election.  They  are 
valid  and  binding  on  the  sheriff,  if  such  third 
parties  so  elect;  Pickens  v.  McXutt,  12  S.  & 
M.  651. 

10.  Arts  of  school  trtcstees  without  oath  or 
bond.  The  statute  which  enacts  ihat  the 
trustees  of  the  sixteenth  section,  before  they 
discharge  the  duties  required  of  them  by  law, 
shall  give  bond,  and  take  an  oath  of  office,  is 
merely  directory,  and  it  does  not  declare  that 
the  nets  of  such  persons,  without  oath  and 
bond,  shall  be  void.  And  if  such  trustees 
shall  act  without  oath  or  bond,  their  acts 
will  come  within  the  rule,  that  where  one 
comes  into  office  by  color  of  title,  his  acts 
performed  in  t1ie  discharge  of  the  duties  of 
such  office,  are  valid,  so  far  as  the  rights  of 
the  public,  and  of  third  persons,  who  have  an 
interest  in  such  acts,  are  concerned  (citing 
McNntt  V.  Lancdster,  antCf  7) ;  Rhodes  v. 
McDonald,  2  0.  418. 

11.  Same.  Hence,  a  lease  made  by  such 
trustees  would  be  valid,  unless,  perhaps,  the 
lessee  knew  of  their  failure  to  enter  into  bond 
and  take  the  oath,  and  such  knowledge  were 
accompanied  by  an  improper  motive  on  his 
part.  And  the  lease  being  valid,  a  note  given 
for  the  price  would  also  be  valid,  and  the 
president  of  such  unsworn  and  unbonded 
trustees,  could  maintain  suit  on  it,  as  he 
would  have  no  interest  in  it.  But  it  seems, 
in  such  a  case,  that  the  acts  of  the  trustees, 
80  far  as  they  would  be  beneficial  to  them- 
selves, as  individuals,  would  be  void  ;  Rhodes 
V.  McDonald.  2  0  418. 

12.  Unsworn  officer  liable  for  his  own  acts. 
It  does  not  lie  in  the  month  of  a  pjiblic  offi- 
cer who  has  accepted  an  office  and  exercised 
its  powers,  to  allege  his  own  default  in  omit- 
tThg  to  take  the  oath  prescribed  by  law,  as  a 
ground  for  exemption  from  liability  for  his 
official  acts;  Marshall  v.  Hamilton^  41  M. 
229.     See  post.  16,  20. 

13.  Thnt  an  appointee  to  office,  who  holds 
in  violntion  of  the  constitution  of  the  State,  is 
not  a  de  facto  fffirer.     See  ante,  o. 

14.  That  an  appointment  merely  illegal 
makes  thr  officer  af facto.     See  ante,  6. 

14a.  Official  acts  of  de  facto  officer  good. 
At  common  law,  where  a  person  claims  to 
hold  an  office,  and  does  actually  hold  it,  his 
title  thereto  shall  not  be  questioned  in  an 
action  to  which  he  is  not  a  party ;  but  whilst 
he  holds  the  office,  his  acts  are  good  ;  Cooper 
V.  Moore,  44  M.  586. 

lY.    OfiBcial  BondSf  and  the  Bemedy 
thereon. 

1.5.  The  time  of  giving  the  bond.  The  Act  of 
1822.  which  vacated  the  appointment  of  county 
treasurer,  on  his  failure  to  give  bond  accord- 
ing to  Uw,  within  ten  days  from  the  date  of 
his  appointment,  is  repealed  by  the  constitu- 
tion of  1832,  making  such  officers  elective  by 
the  people,  and  by  the  subsequent  election 


law,  allowing  returning  officers  of  elections, 
fifteen  days  in  which  to  make  their  returns; 
and  by  the  omission  of  this  last  statute  to 
make  any  provision  for  the  election  of  a  suc- 
cessor, in  case  a  bond  is  not  given.  Hence,  a 
bond  executed  in  the  year  i8:;5,  by  a  person 
elected  as  county  treasurer,  is  not  invalid,  by 
reason  of  its  not  being:  executed  within  ten 
davs  from  the  lime  of  his  election  ;  Taylor  t. 
Arthur,  9  S.  &  M.  1P3. 

'Jhe  codes  of  1857  and  1871,  both  require 
bonds  of  election  officers  to  be  executed 
within  a  prescrii>ed  time,  and  the  failure  to  do 
80  vacates  the  offices. 

16.  Remtdy  on  bond  of  de  facto  officer. 
A  plea  to  an  action  by  the  president  of  the 
Board  of  Police,  as  successor  in  office  to  the 
obligee  named  in  a  counry  treasurer's  bond, 
that  the  principal  in  the  bond  was  not  county 
treasurer,  at  the  time  of  the  execution 
thereof,  is  good,  notwithstanding  the  recitals 
in  the  bond,  that  he  was  duly  elected  and 
qualified  as  such.  But  such  a  bond  would  be 
a  good  common  law  obligation,  and  enforce- 
able in  a  suit  by  the  obligee  or  his  personal 
representatives,  for  any  breach  of  its  condi- 
tions  by  the  principal,  though  he  were  not  in 
law  county  treasurer,  if  he  in  fact  acted  as 
such.  A  suit  in  the  name  of  the  successor 
in  office  of  the  obligee,  can  be  maintained 
only  when  the  bond  is  in  accordance  with  the 
statute,  and  has  been  given  by  a  person  who 
is  required  in  his  official  capacity  to  execute 
it;  Taylor  \,  Arthur,  9  S.  &  M.  183.  See 
aide,  sub-division  HI. 

17.  Official  bonds  not  statutory  :  Remedy. 
If  an  official  bond  be  not  given  according  to 
the  statute,  it  may,  nevertheless,  be  good  as  a 
common  law  obligation ;  but  in  such  case  the 
remedy  on  it  must  be  in  accordance  with  the 
common  law :  a  statutory  remedy  provided  for 
a  proper  bond  given  in  pursuance  of  the 
statute,  will  not  apply  to  such  a  bond  ;  Tay- 
lor V.  Arthur.  9"S.  &  M.  183;  Tucker  v.  //art, 
1  C.  548;  Summers  v.  Foote,  6  C.  671. 
Hence,  an  official  bond  made  payable  to  the 
governor  and  his  successors  in  oflBce  (the 
statute  requiring  it  to  be  made  payable  to 
the  State)  cannot  be  enforced  in  an  action 
in  ibe  name  ot  the  successor  of  the  governor; 
Tucker  v.  Hart ;  Summers  v.  Footc^  supra. 

18.  Same:  Variation  in  penalty  :  Remedy. 
If  a  public  officer,  voluntarily,  and  without 
fraud,  or  oppression,  or  circumvention  being 
used  for  the  purpose  of  procuring  it,  execute 
a  bond  with  sureties  in  a  larger  or  smaller 
penalty  than  is  prescribed  in  the  statute,  the 
obligors  therein  will  be  liable  for  a  breach 
of  its  conditions;  but  whether  in  such  a  case 
it  is  a  valid  statutory  bond,  which  can  be  en- 
forced in  the  summary  mode  poiiitod  out  in 
the  statute;  Qaceref  Matthews  v.  Z/ee,  3  C. 
417. 

19.  Same.  The  object  of  the  statute  in 
requiring  a  tax  collector  to  give  a  bond  in  a 
penalty  of  the  *'  full  amount  of  the  State  and 
county  taxes  and  ten  per  cent,  additional,"^ 
was  to  have  a  bond  of  at  least  that  amount, 
and  it  does  not  prohibit  the  taking-  of  a  bond. 

•with  a  larger  penalty,  and  though  the  peo- 
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alty  be  larger,  it  is  a  good  statutory  bond. 
Bui  if  such  bond  were  on  that  account  de- 
fective, it  would  not  be  a  trood  answer  to  a 
plea  sj-tting  up  the  excess  in  the  penalty, 
that  the  probate  judge  who  took  the  bond 
was  ijrnorant  that  the  Lej^islature  had 
changed  the  penalty,  and  that  the  parties  in 
making  and  receiving  the  bond,  intended  to 
conform  to  the  law,  and  that  the  bond  was 
taken  without  any  intention  to  evade  the 
statute:  lb. 

2t).  Bnnd  of  school  trustees :  PenaPy  ap- 
proved hy  action  on  it  It  is  no  objection  to 
the  validity  of  an  official  bond  executed  by 
the  trustees  of  the  I6th  section,  that  the 
penalty  of  the  bond  was  not  fixed  by  the 
Board  of  Police;  nor  that  the  bond  was  not 
approved  hy  them :  nor  that  the  trustees  never 
took  the  official  oath.  The  provision  of  the 
statute  in  rt-ference  to  the  oath  is  directory, 
and  the  suit  on  the  bond  is  an  acceptance 
and  approval  of  it;  Marshall  v,  Hamilton, 
41  M.  229.     See  ante.  I'i. 

21.  Same:  Wh ere  one  of  the  ohligo rs  is  an 
offinal  obliifee.  And  it  is  no  objection  to 
such  a  bond,  that  ii  is  made  payable  to  one 
of  the  obligors  as  president  of  the  Hoard  of 
Police,  for  he  has  no  interest  as  payee  or 
oblijiee  in  the  bond;  lb  ;  S.  P.,  Connell  v. 
Woodard.  5  H.  665.  digested  in  Parties,  2. 

22.  Breach  not  w  tived  by  subsequent  stat- 
tUe.  If  there  has  been  a  breach  of  an  official 
bond  for  non-compliance  with  a  duty  pre- 
scribed by  law,  when  it  was  executed,  an 
action  can  be  maintained  for  the  breach,  not- 
withstanding a  subsequent  statute  may  be 
passed,  which  no  longer  includes  within  the 
officer's  official  duties,  the  performance  of  that 
act;   Tucker  v.  Stokes.  3  S.  &  M.  124. 

23.  Breach  of  condition:  Who  may  sue  for. 
Where  the  condition  of  the  bond  of  a  public 
officer  is  "for  a  faithful  performance  of  his 
duties  as  prescribed  by  law,"  the  failure  to 
do  any  duty  thus  prescribed,  is  a  breach  of 
the  bond,  for  which  an  action  on  the  bond 
may  be  maintained  by  any  person  injured 
thereby.  And  such  action  must  be  brought 
iu  the  name  of  the  obligee  (as  the  ^ovfriior, 
or  the  State),  for  the  use  of  the  party  injured ; 
and  hence,  where  the  breach  was  in  relation 
to  a  suit  in  the  name  of  a  nominal  plaintifT, 
f'^r  a  usee,  the  latter  and  not  the  nominal 
plaintiff  must  be  usee  in  the  action  on  the 
bond,  as  he  is  the  party  injured ;  Brown  v. 
Lester.  13  S.  &  M.  392.  S.  P.,  Bauyh  v. 
2>am^>.  40  M.  493. 

24.    Official  bond  signed  by  sureties  on  con- 
cUtion :  Escrow.     A.  and  B.  were  sureaes  on 
the    official  bond  of  Graves,  as  treasurer  of 
the  State,  and  were  sued  for  his  defalcation. 
A.  pleaded  that  he  sig.ed  the  bond  under  tl\e 
belief  that  B.,  whose  name  was  on  the  bond 
-when    he   signed  it,  had  validly  and   legally 
executed  it,  but  that  he  had  not,  because  B. 
bad  delivered  the  bond  to  Graves  to  be  bind- 
ing" on  him,  upon  the  condition  that  C.  would 
also    execute  it,  and  that  0.  had  never  exe- 
cuted   it,  whereby  the  bond  was  not  binding 
on  3.,  and  by  reason  of  that  it  was  not  bind- 
ing* on  A. :  neldj  that  this  was  not  a  good  plea 
35 


of  escrow,  because  1st.  It  was  not  averred  that 
the  delivery  was  upon  any  condition.  2d. 
The  delivery  was  not  to  a  stranarer.  but  to  a 
party  to  the  bond ;  Graves  v.  Tucker ,  10  S. 
&  M.  9. 

2n.  Same :  Fraud.  And  it  was  h^ld  fur- 
ther, that  no  such  fraud  in  obtaining  the  bond 
was  alleged  as  would  vitiate  it,  as  to  the  de- 
fendant (A.)  pleading  it.  The  fraud,  if  any, 
was  committed  by  the  principal  (Graves)  on 
his  sureties,  and  not  by  the  State,  and  as  they 
(the  sureties)  trusted  the  principal  with  a 
bond  apparently  good  as  to  them,  they  must 
siuffer  the  consequences :  Held  also  that  the 
facts  pleaded,  did  not  release  B. ;  Jb 

26.  Liability  of  sureties,  tvhtre  officer  holds 
longer  than  the  term  fixed.  When  the  statute 
fixing  the  term  of  an  office  provides  that  the 
officer  shall  hold  for  a  stated  period,  "and 
until  his  successor  is  appointed  and  qualified," 
the  sureties  on  the  official  bond  of  the  officer 
will  continue  liable  for  his  official  acts  after 
the  expiration  of  the  stated  period,  and  be- 
fore the  appointment  and  qualification  of  his 
successor ;  Thompson  v.  The  State.  8  G.  .MP. 

27.  Swamp  land  scrip,  covered  by  bond  of 
comminsioner.  Scrip  issued  under  the  12th 
srction  of  the  act  of  2d  March,  1854  (Session 
Laws  p.  81),  is  covered  by  the  stipulation  in 
an  official  bond  of  a  swamp  land  commis- 
sioner, appointed  in  pursuance  of  the  act  of 
1 6th  March,  1852  (Session  Laws,  p.  33) : 
••That  the  commissioner  will  .«afely  keep  all 
the  funds  that  shall  come  into  his  hands, 
arising  from  or  connected  with  the  disposal 
of  said  swamp  lands  [i.  e.,  those  situated  in 
his  county),  and  apply  the  same  as  the  law 
directs ; "  lb, 

V.  The  Tenurei  TennB  and  Salaries  of 
Offices. 

28.  All  terms  limited.  The  tenure  of  all 
offices  in  this  State  (under  the  constitution 
of  832).  is  for  some  limited  time,  and  the  old 
medical  board,  created  under  the  constitution 
of  1817,  the  tenure  of  whose  office  is  not  limi- 
ted, was  abolished  by  the  constitution  of 
1832,  which  contained  the  provision  to  limit 
all  official  terms  to  some  stated  period  ;  Bry- 
ant's Case,  1  H.  351,  overruled.  See  post, 
34. 

29.  Tenure  of  clerk  of  Superior  Court  of 
Chancery,  The  clerk  of  the  Sup  rior  Court 
of  Chancery  was  by  statute  to  be  appointed 
by  the  chancellor,  and  his  term  of  office  was 
fixed  at  four  years :  Held,  that  each  succes- 
sive appointee  was  entitled  to  a  term  of 
four  years,  commencing  with  the  date  of  his 
appointment,  whether  his  predecessor  had 
filled  out  his  full  term  or  not ;  that  the  terms 
of  the  office  were  not  cycles  of  four  years,  at 
the  expiration  of  each  of  which  a  vacancy 
occurred,  but  that  each  appointee  could  hold 
for  a  full  term  of  four  years  from  his  ap- 
pointment; Hughes  v.  Buckingham,  5  S.  & 
M.  632. 

30.  Term  of  superintendent  of  penitentu 
ary.  The  statute  creating  the  office  of  super- 
intendent of  the  peuitentiary,  fixed  his  term 
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of  oflSce  at  two  years  from  the  date  of  his 
election,  and  until  his  saccessor  was  duly 
elected ;  but  it  did  not  fix  any  day  at  which 
the  term  should  commence  or  end.  It  also 
provided,  that  should  a  vacancy  occur  during 
the  time  when  the  Legislat  ire  was  not  in  ses- 
sion, the  governor  should  fill  it  by  appoint- 
ment *'^nlil  the  meeting  of  the  Legislature." 
Should  that  body  meet  in  extraordinary  ses- 
sion, it  has  power  under  this  statute  then,  to 
elect  a  superintendent,  when  the  office  has 
been  filled  by  executive  appointment,  and  the 
person  then  elected  would  not  hold  his  office 
merely  for  the  unexpired  part  of  the  two 
years  for  which  the  person  vacating  the 
office  had  been  elected,  liut  for  two  full  years 
from  the  date  of  the  election  at  the  extra- 
ordinary session  (citinjr  Smith  v.  Halfacre, 
6  H.  582  ;  Hughes  v.  Buckingham.  5  S.  & 
M.  632);   McAfee  v.  Rm^ell,  7  C.  84. 

31.  Term :  \Vl\ere  the  officers  are  elected  hy 
the  people.  The  foregoing  rules  in  ante,  29, 30, 
do  not  apply  where  the  officers  are  elected 
by  the  people.  The  terms  of  such  are  fixed 
ia  cycles  of  two,  four  and  six  years,  com- 
mencing and  ending  with  general  elections, 
which  are  held  biennially;  Smith  v.  Half- 
acre,  6  H.  582. 

See  ConbtitutionalLaw,  10. 

32.  Term^  of  elective  officers.  The  consti- 
tution of  1832  fixed  the  first  Monday  and 
day  following  in  November,  in  every  second 
year,  for  the  holding  of  a  general  election, 
and  the  terms  of  county  officers  were  fixed 
at  two  years  from  their  election.  'ITie  two 
years  thus  fixed,  means  the  period  from  one 
general  election  to  another,  though  this  may 
be,  in  some  instances,  a  few  days  over,  and 
in  others,  a  few  days  under  two  years.  Hence, 
a  sheriff' elected  at  the  general  election  on  3d 
November,  1841,  held  his  office  till,  the  next 
general  election,  which  look  place  on  the  7th 
November,  1843;    Thom'on  v.  Boyd,  3  C. 

598. 

33.  Provision  for  officers  to  hold  tf  II  succes- 
sors appointed.  The  const  ilulion  of  1832 
provideil  that  all  persons  then  holding  office 
in  this  State,  should  continue  to  exercise  the 
duties  of  their  offices  until  they  should  be 
superseded  pursuant  to  the  provisions  of  the 
constitution,  and  until  their  sucessors  shall 
be  duly  qualified.  The  successor  to  an  office, 
in  the  sense  of  this  clause,  is  one  who  per- 
forms duties  of  the  same  nature  as  those 
which  were  performed  by  the  predecessor ; 
and  under  this  provision  an  officer,  at  the 
adoption  of  the  constitution,  would  continue 
to  hold  his  office  until  the  office  itself  was 
abolished  or  a  snccessor  appointed  ;  Dennis- 
toun  X.  Potts.  4  {).  13.^^ 

33a.  Effect  of  providing  for  officer  to  hold 
till  successor  elected,  ^t.  If  the  l.egislaiure 
create  an  office,  and  provide  that  the  officer 
shall  hold  his  office  till  the  next  general  elec- 
tion, and  until  bis  successor  is  elected,  and 
vf  t  make  no  provision  for  the  election  of  a 
Successor,  the  law  will  not  be  whollj  uncon- 
stitutional ;  the  officer  will  hold  till  the  next 
general  election,  but  cannot  hold  longer ; 
Houston  V.  Roytton,  7  H.  543. 


3.^ h.  Te rms  cf  judges  appointed  hy  the  m Hi- 
tary  governor.  Judges  appointed  by  the 
military  governor  were  entitled  to  remain  in 
office  till  the  Legislature  organized  the  judicial 
districts,  under  the  constitution  of  1870; 
Cooper  V.  Moore,  44  .M.  386. 

34.  Effect  of  provision  for  limited  term,  on 
pricyr  office  unlimited.  The  term  of  the  office 
of  notary  public,  created  by  the  Act  of  1822, 
was  during  "good  behavior."  The  consti- 
tution of  1832  declared,  that  no  officer  shall 
be  appointed  or  elected  *'durinsr  good  beha- 
vior, but  that  all  offices  shonld  have  a  spec- 
ified term:"  He/rf,  that  the  constitution  of 
1832  did  not  abolish  the  office  of  notary  pob- 
lic,  but  only  required  that  a  term  should  be 
fixed  to  it ;  Ih, 

This  overrules  the  decision  in  Bryant's 
Case ;  see  ante,  2H. 

35.  Salary  commences  from  election.  A 
judge,  under  the  constitution  of  18  Vi,  is  en- 
titled to  draw  his  salary  from  the  day  of  his 
election,  though  his  commission  be  not  issued 
till  afterwards  ;  Swann  v.   Turner,  1  C.  :'65. 

36.  When  salary  draics  interest.  An  offi- 
cer, whose  salary  is  payable  out  of  the  State 
treasury,  is  entitled  to  interest  on  the  same 
from  the  time  he  has  applied  to  the  auditor 
for  his  warrant  therefor,  and  is  relused  ;72>. 

37.  S'llary  where  offlcer  is  ousted.  If  an 
officer  be  kept  out  of  his  office  by  the  person 
who  is  incumbent  when  his  term  commences, 
and  he  recognize  such  ouster,  and  bring  no 
suit  for  the  recovery  of  his  office,  but  waits 
till  his  predecessor  voluntarily  vacates  the 
office,  he  cannot  hold  the  State  liable  for  the 
salary  which  belongs  to  the  office,  for  the 
time  during  which  he  was  not  actually  in  the 
office  and  did  not  discharge  its  duties ;  ifc- 
Affee  V.  Russell.  7  C.  84. 

38.  Salary  not  a  contract,  and  may  he  re- 
duced. A  law  giving  a  certain  salary  to  an 
officer  at  the  time  of  his  election  to  office, 
is  not  a  contract  between  the  officer  and  the 
State  in  the  sense  of  that  clause  of  the  Con- 
stitution of  the  United  States,  prohibiting  the 
States  from  passing  laws  impairing  the  obliga- 
tion of  contracts;  and,  therefore,  such  salary 
may  bo  lawfully  reduced  by  the  Legislature, 
during  the  term,  unless  prohibited  by  the 
State  constitution;  The  State  y,  Smedes  i;" 
Marshall,  4  C.  4'<. 

TI.  HiscellaneoTU. 

39.  Removal  of  an  officer.  The  clerk  of  a 
court  can  be  removed  m  no  other  mode  than 
that  prescribed  in  the  constitution  ;  Runnells 
V.  Sfa(e.  \y,  146.  But  the  power  of  removal 
is  incident  to  the  power  of  appointment, 
where  there  is  no  constitutional  or  statutory 
provision  to  the  contrary ;  Netosom  v.  /  ocke, 
44  M.  352.  The  power  of  removal  is  also 
limited  to  the  power  of  appointment ;  Peyton 
V.  Ciha'iiss.  lb.  808. 

40.  Official  act  must  he  done  in  officer's 
distnc*.  Where  an  officer  is  coofined,  in  the 
execution  of  his  duties  of  office,  to  a  particQ* 
lar  district  or  county  all  his  official  a -ts  must 
show  on  their  face  that  they  were  performed 
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within  such  district  or  county ;  Saunders  v. 
Ermn.  2  H.  732. 

41.  Value  of  official  certificate.  An  offi- 
cial certiticale  is  evidence  only  so  far  as  the 
matter  certified  is  made  the  official  dnty  and 
cognizance  of  the  officer ;  Newman  v.  Har- 
ris, 4  H.  522. 

42.  Cannot  falsify  his  official  act.  A 
pablic  officer  is  incompetent  as  a  witness  to 
falpifv  his  official  act ;  Stnne  v.  Montgomery^ 
6G.83. 

43.  Pmoer  of  auditor  to  give  instruc- 
tions :  Duty  to  obey.  The  audiior  of  public 
accounts  is  authorized  by  the  revenue  act  of 
1^46,  {  65,  to  transmit  to  assessors  and  collec- 
tors of  taxes,  such  instructions  as  he  may  con- 
f^ider  useful  in  enforcinfi^  the  revenue  laws, 
and  these  instructions,  though  founded  on  an 
erroneous  construction  of  the  statutes,  when 
^iven.  are  mandatory  on  these  officers,  and  a 
justification  for  acts  done  in  obedience 
thereto.  Hence,  where  a  collector  of  taxes, 
acting  under  such  instructions,  collected  from 
a  vendor  of  slaves,  taxes  not  imposed  by  law, 
and  paid  the  same  into  the  State  treasury, 
without  protest  on  the  part  of  the  vendor,  he 
will  not  be  liaMeto  refund  the  money  so  col- 
lected ;  Newman  v.  Elam,  1 G.  5ti7. 

44.  Courts  take  judicial  notice  of  execu- 
tive officers.  The  courts  will  take  judicial 
notice  of  the  changes  in  the  executive  de- 
partment of  the  State,  and  of  the  date  of  the 
inaogaration  of  the  governor,  and  a  commis- 
sion which  is  uncertain  in  omitting  to  state 
the  date  of  the  election  of  an  officer  by  the 
Legislature,  may  be  rendered  certain  in  that 
respect,  by  a  reference  to  the  date  of  the  in- 
ang-uration  of  the  governor  who  signed  it ; 
Lindsey  v.  The  Attorney  Gtneral,  4  G.  508. 

0nu$  jgrahnndu 

See  Evidence,  and  Alteration  of  Writ- 
ings. 


See  GcARDiAN  and  Ward. 

1.  Legal  meaning  of.  The  legal  meaning  of 
the  term  ••  orphan"  is,  a  fatherless  child ;  Stew- 
ard V.  Morrison's  E£r^  9  G.  417. 

See  Ejectment,  and  Adverse  Possession. 

j^Hrent  nnd  ^hitd. 

See  Descent  and  Distribution.  Guardian 
ANi>  Ward.     Exempt  Property. 

1.  Df'livery  of  a  chattel  to  a  child,  pre- 
sumed a  gift.  Where  a  parent  delivers  pos- 
session of  personal  property  to  a  child  upon 
marriage,  or  after  marriage,  it  is  presumed  a 
grift,  in  consideration  of  the  relationship 
between  them  ;  Fatheree  v.  Fletcher,  2  G. 
265  ;  Falconer  v.  Holland,  5  S.  &  M.  689 ; 

Woods  V.  Hurdevnnt.  9  G.  68. 

2.  Purchase  by  parent  in  name  of  child. 
And  so,  if  the  futher  purchase  land,  in  the 
name  of  the  child,  no  trust  will  result  to  the 


father.  Such  transactions  are  presumed  to 
be  intended  as  advancements,  unless  a  con- 
trary intention  appear ;  Gee  v.  Gee,  3  G.  190  ; 
Lisloffv.  Hart,  3  0.  245.  And  a  subsequent 
sale  by  the  father,  of  the  land,  and  a  destruc- 
tion by  him  of  the  deed  to  his  son,  is  no 
proof  to  rebut  this  presumption.  Such  acts 
of  the  father  are  void,  as  he  has  no  power  to 
revoke  the  settlement,  though  voluntary  ; 
Lisloff^y.  Hart,  supra.  S.  P.,  as  to  inability 
of  a  voluntary  settler  to  revoke  the  gift,  de- 
cided in  Norman  v.  Burnett,  3  0.  18*1 

3.  Posthumous  child.  Is  entitled  to  a  share 
in  his  mother's  allowance  for  support  for  a 
year,  as  the  widow  of  his  father ;  Wormack 
V.  Boyd,  2  G.  443. 

4.  Title  to  money  given  to  child  for  edi^ca- 
tion.  Where  the  failier  gives  his  son  money 
to  defray  his  expenses  in  attending  college, 
the  money  still  remains  the  property  of  the 
parent,  and  in  case  it  be  stolen  from  the  son 
at  an  inn,  the  father  is  the  proper  person  to 
sue  for  its  recovery ;  Epps  v.  Hinds,  5  C. 
657. 

5.  Right  of  mother  and  testamentary 
guardian  to  possession  of  child.  The  mother 
will  not,  at  the  iuFtance  of  the  testamentnry 
guardian  of  her  infant  female  child,  be  de- 
prived of  the  custody  and  care  of  the  chid, 
who  prefers  to  stay  with  her,  if  she  be  a  suita- 
ble person  to  rear  and  educate  it.  The  right 
of  the  father  (and  of  the  testamentary  guar- 
dian), to  the  possession  of  his  infant  child,  is 
not  absolute.  In  determining  the  question 
who  is  to  have  the  custody  of  the  child,  the 
court  will  look  to  all  the  circumstances,  and 
ascertain  what  will  be  for  the  real  and  per- 
manent interest  of  the  child ;  and  if  it  be  of 
sufficient  discretion,  the  court  will  consult  the 
child's  wishes ;  Foater  v.  Alston,  6  H.  406. 

6.  Same:  Ca^e  in  judgment.  The  father 
died  in  Tennessee,  and  appointed  his  brother 
testamentary  guardian  of  his  two  infant 
daughters.  The  mother  afterwards  married 
and  removed  to  this  State,  the  guardian  re- 
fusing to  allow  the  children  to  come  with  her. 
Afterwards  the  mother  by  force,  took  the 
children,  who  were  then  respectively  aged 
nine  and  eleven  years,  and  brought  them  to 
this  Slate.  The  guardian  sued  out  a  writ  of 
habeas  corpus  for  the  possession  of  the  chil- 
dren. It  appeared  that  he  was  a  bachelor, 
but  a  gentleman  of  hi^h  character  for  mor- 
als and  intelligence.  The  mother  and  her 
second  husband,  were  shown  to  be  highly  re 
spectable  and  pious,  and  of  suflBcient  means 
to  raise  the  cnildren  in  good  society.  The 
children  expressed  a  wish  to  remain  with  the 
mother,  and  the  court  refused  to  surrender 
them  to  the  guardian  ;  lb. 

7.  Father's  nght  to  the  custody  of  the 
child.  By  the  common  law,  the  father 
as  against  the  ITkotfher,  is  entitled  to  the 
custody  of  his  infant  child,  unless  the  child 
be  so  young  as  to  render  the  care  and 
attention  of  the  mother  necessary  to  its  nur- 
ture, or  unless  it  be  shown  the  father  is  of 
such  character,  oris  in  such  circumstances  as 
to  render  it  prei'udicial  to  the  health,;comfurt 
or  morals  of  the  child,  that  it  should  ^c  in 
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his  keepfng.  And  proof  that  the  father  had 
been  twice  divorced  for  adultery,  and  that  he 
is  addicted  to  intemperance  to  such  an  excess 
as  to  be  guilty  of  the  grossest  vulgarity  and 
obscenity,  in  actions  and  language  in  the 
presence  of  others,  both  male  and  female,  is 
suflRcient  to  deprive  him  of  the  custody  and 
care  of  his  female  child  of  three  yoars  of  age, 
in  favor  of  the  mother,  against  whom  no  ob- 
jection exists  on  the  ground  of  morals.  And 
80.  on  divorce  of  father  and  mother  for  the 
adultery  of  the  former,  the  mother  will  be  en- 
titled to  the  custody  of  the  children,  if  she 
be  not  shown  unfit  for  that  duty;  Cocke  v. 
Hannum,  10  0.423. 

8.  Power  of  courts  to  dispose  nf  custody  of 
child  on  decreeing  divorce.  Art.  17,  p.  H34, 
of  the  Rev.  Code  of  18n7,  which  gives  the 
Chancery  Court  the  power  in  making  a  decree 
for  a  •*  divorce,"  in  its  discretion  to  make  all 
orders  touchinfirtheca»*e,  custody,  and  mainte- 
nance of  the  children  *  *  *  having  regard  to 
the  circumstances  of  the  parties  and  the  nature 
of  the  case,  as  may  seem  equitable  and  just," 
annuls  the  paramount  right  of  the  father,  as 
it  exists  at  common  law,  to  the  custody  of 
the  children,  where  the  parents  are  divorced, 
and  vests  the  power  of  disposing  of  the  child 
in  the  court.  And  if  the  court  in  pronoun- 
cino:  the  decree  for  divorce,  fail  to  make  any 
order  in  respect  to  the  custody  of  a  child,  the 
fruit  uf  the  marriage,  any  other  court,  before 
which  the  right  to  the  custody  of  the  child 
may  be  litigated,  may  regard  the  mere  legal 
right  of  the  father  as  at  an  end,  and  make 
such  disposition  of  the  child  as  may  appear 
equitnble  and  just ;  Ih. 

9.  Right  of  child  to  he  consulted.  If  the 
claim  of  the  parent  to  the  custody  of  his 
child  be  asserted  by  habeas  coi-pus.  and  the 
child  be  of  suflRcient  age  to  judfge  for  itself, 
and  to  make  a  rational  choice  as  to  where  it 
will  go,  the  child's  choice  will  be  respected  ; 
76. 

10.  Recognition  of  bastard :  LegiUmary. 
A.  claimed  to  be  the  son  and  heir  of  K.,  und 
ii  was  shown  that  he  was  born  before  K.'s 
marriHge  with  his  mother,  and  that  K.  was  a 
mulatto,  his  father  being  a  negro:  H'ld, 
that  K.'s  subsequent  marriage  with  A.'s 
mother  and  recognition  of  him  by  K.  as  his 
son,  would  not  constitute  him  heir  under  our 
laws  :  Held,  further,  that  proof  that  A.  was 
considered  a  white  man.  yet  that  he  married 
a  slave,  and  never  claimed  to  vote,  or  act  as 
a  juror,  or  to  testify  against  a  white  man,  was 
sufficient  to  show  that  he  was  a  mulatto; 
Rahy  V.  Batiste,  5  C   731. 

11.  As  to  the  legitimation  of  bastards  ayid 
their  right  to  inherit,  fcjee  ISastardy,  1,  2,  3. 


§arHeS. 

For  parties  in  Chancery  Court,  see  that 
title,  sub-division  Parties.  For  parties  in 
Probate  Court,  see  that  title. 

For  nominal  plaintifif  and  usee,  see  Action, 
3  to  ^11.  Nominal  Plaintiff.  For  neces- 
sary parties  to  an  action  on  a  note  or  bill, 


whether  endorsed  or  not,  see  Action,  12  to 
19. 

1.  TTTien  administrator  of  a  tmrety  may 
sue  on  the  contract.  It  is  no  objection  to  an 
action  on  an  executor's  bond,  for  the  use  of 
an  assignee  of  a  legacy,  that  the  usee  is  ad- 
ministrator of  a  surety  on  the  bond,  but  is 
not  sued  in  that  action  ;  Judge  of  Probate  v. 
Johnston.  1  H.  297. 

2  Wheji  same  plaintiff^  may  be  defendant 
at  law.  The  rule  which  prevents  a  purty 
from  being  both  plaintiflT  and  defendant  in  an 
action  at  law,  does  not  apply  when  on  one 
side  he  is  a  corporation,  and  the  other  an 
individual.  Trustees  of  school  lands  are  a 
quasi  corporation,  and  when  they  sue  as  such, 
though  in  their  proper  names,  it  is  no  ohjec- 
tion  that  some  of  them  as  individuals  are 
defendants;  Connell  v  Woodatd,^  H.  6fir^; 
S.  P ,  Marshall  v.  Hamilton.  41  M.  229, 
digested  in  Offick  and  Officers,  21. 

3.  Same.  Nor  does  that  rule  apply,  so  as 
to  prevent  a  plaintifif  from  suing  on  any  con- 
tract, to  which  he  is  no  party.  aUhonjrh  he 
may  have  entered  into  a  covenant  with  one 
of  the  makers  of  the  contract,  by  which  he 
bound  himself  to  pay  the  legal  share  of  that 
maker  in  the  debt.  To  exclude  the  nlainlilf 
from  suing,  he  roust  be  a  party  to  tlie  con- 
tract and  under  a  direct  legal  obligation  to 
pay  it ;  S^one  v.  Brooks  6  H.  373.  Nor  will 
the  fact,  that  he  is  a  party  bound  jointly  and 
seversilly  to  discharge  the  contract  with 
others,  exclude  him  from  suing  on  it,  if  he 
be  not  made  a  party  defendant.  Therefore, 
under  our  statute,  making  all  notes  made  by 
two  or  more  persons  joint  and  several,  a 
party  may  be  co-plamtiflf  in  an  action  on  a 
note,  made  by  a  firm  of  which  he  is  a  mem- 
ber, the  action  being  against  his  associates 
alone,  and  not  against  him  :  Morris  v.  Hillery, 
7  H.  61.    See  Partnkrship,  ^Ad, 

4.  Executor  and  sunninng  maker  raftnot 
be  sued.  Th«  executor  »»f  a  deceased  maker 
of  a  note,  and  the  surviving  maker,  cannot  be 
sued  in  the  same  action  ;  Poole  v.  MrLeod, 
1  S.  &  M.  391.  (This  is  now  changed  by 
statute.) 

5.  Motion  against  attorney  d  aiming  alien. 
An  attorney  claiming  a  lien  on  money  in  the 
hands  of  the  sheriff,  is  not  a  proper  party 
defendant  to  a  motion  against  the  sheriff,  to 
compel  him  to  pay  over  the  money;  the 
sheriff  may  malce  the  defence  that  the 
attorney  has  the  lien  so  as  to  retain  the  fund 
in  his  hand  to  that  extent ;  Puyh  v.  Boyd,  9 
G.  326. 

6.  THio  are  considered  parties.  All  per- 
sons are  bound  as  parties  to  a  judgment  who 
have  the  right  to  contest  the  proceedings  in 
the  cause ;  to  make  defence;  to  adduce  and 
cross-examine  witnesses,  and  to  appeal  from 
the  decision  when  an  appeal  lies ;  Lipscomb 
v.  Posfell,  9  G.  476. 

7.  Husband  and  wife.  Generally,  the  hus- 
band is  a  necessary  paity  to  all  suits  affecting 
the  separHte  property  of  the  wife;  Winston 
V.  McLendoUy  43  Al.  254. 
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Sep  Chajccery.  snh-division  Partition. 

1.  Parties  mtist  have  notice.  In  makinfi^ 
partition  of  an  estate  among  heirs  and  de- 
visees, notice  must  be  given  to  all  the  parties 
interested,  tr  they  will  not  be  bound  ;  and  so 
of  a  sale  for  a  division;  Vt'ck  v.  Mai/or  of 
Vickshurg,  I  H.  379. 

2.  Complainant  muH  show  title.  If  the 
title  of  a  party  seeking  partition  be  denied  by 
the  defendants,  he  should  show  his  right  to 
have  a  decree  ma<le  in  his  favor ;  Ingram  v. 

War,  .5  S.  &  M.  746.  And  the  title  must  be 
clear  and  undisputed  ;  if  it  be  denied  or  is 
suspicious,  a  court  of  equity  will  not  grant 
reti«*f  until  it  is  established  at  law  ;  Sliearer 
V.  Winston  A  G.  149. 

?.  Effc'  t  of  paifment  of  rent  as  an  estop- 
pd.  in  partition,  'Vhe  fact  ihat  the  defendant 
in  a  bill  for  partition,  who  was  in  possession 
and  a  half  owner  of  the  premises,  paid  rent 
for  the  other  moiety  lo  the  complainant,  sup- 
posing the  latter  had  title,  will  not  estop  him, 
when  sued  in  equity  for  rent  and  partition, 
irom  disputing  complainant's  title;  fb. 

4.  Report  of  commissioners  to  make  parti- 
tion. By  the  Act  of  1821  (H.  C.  ♦>7(».  ?  112), 
the  Prolvite  Court  has  power  to  appoint  com- 
missioners to  make  division  of  the  land  of  an 
intestate  among  his  heirs,  *' the  metes  and 
bounds  of  each  heir*s  share  to  be  ascertained" 
by  them  and  reported  to  the  court.  Under 
this  act,  the  commissioners  reported  that. 
**  the  three  other  heirs  and  H.  for  himself  And 
Mrs.  P..  came  before  them  and  agreed  to  the 
following  division:  H.  takes  lots  2  and  .5,  for 
his  share  and  Mrs.  P.'s,  and  the  others  take 
the  remainder:"  Held,  that  the  report  was 
illegal ;  that  Mrs.  P's  share  could  not  thus  be 
set  off  to  FI.  by  the  commissioners  and  her 
title  thereby  diverted  ;  and  if  the  report  were 
construed  to  mean  that  lots  2  and  .5  to  go  to 
H.  and  Mrs.  P.  jointly,  that  then  it  was  void 
in  not  ascertaining  each  one's  share  as  re- 
quired by  the  statute ;  Wtldet/  v.  Bonnet/. 
6  0.  710. 

5.  Partition  by  parol.  A  parol  agreement 
between  coparceners  for  the  partition  of  lands 
held  by  them  as  such,  when  carried  out  by 
the  parties  taking  possession  in  severalty,  ac- 
cording to  the  agreement,  is  valid,  and  not 
within  the  statute  of  frauds;  Wildey  v. 
Bonney^s  Lessee^  2  G.  644. 

6.  Same.  And  so  a  parol  agreement,  by 
whieb  the  parties  lo  an  action  of  ejectment, 
stipuluted  that  judgment  should  go  for  the 
plaintiff  for  the  whole  of  the  premises  in  con- 
troversy, but  that  his  title  extended  only  to 
a  part,  and  that  defendant's  title  was  good  to 
the  remainder,  and  that  the  parties  would 
occupy  the  premises  in  severalty,  according 
to  their  title  as  thus  agreed  to,  if  carried 
out  by  each  party  taking  possession  of  the 
portions  conceded  to  him,  is  in  effect  a  settle- 
ment by  the  parties  of  their  claim  to  the 
parts  of  land  to  which  they  are  respectively 
entitled,  and  a  parol  partition  of  it,  executed 
by  possession  in  severalty,  which  it  is  well 
settled  is  valid  and  bindiug  between  the  par- 


ties ;  City  of  Natchez  v.  Vandervelde,  2  G. 
706. 

7.  Partition  only  by  those  in  possession. 
The  general  rule  is,  that  partition  can  be 
made  only  between  those  in  actual  or  con- 
structive possession.  Other  claimants  must 
establish  their  rights  by  suit,  and  obtain  ac- 
tual seisin  before  they  are  in  a  condition  to 
demand  partition.  Hence,  a  mortgagor  in 
possession  is  the  proper  party  to  divide  the 
premises  with  his  co-tenant,  and  when  the 
partition  has  thus  b«en  made,  the  mortjrnge 
attaches  to  his  moiety  in  severalty ;  Price  v. 
Crone^  44  M.  571. 
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I.  Who  are  Partners,  and  Proof  of  the 
Partnership. 

1.  YJolding  thejnselves  out  as  partners. 
Where  persons  conduct  themselves  before 
the  world  as  partners,  they  will  be  so  treated 
as  to  all  credits  given  them  by  third  persons, 
notwithstanding  any  private  atrreement  op 
understanding  between  them,  that  they  are 
not  to  be  considered  and  held  as  partners  in 
respect  to  debts  contracted  by  either  on  ac- 
count of  the  partnership  business;  Perry  v. 
Randolph.  6  S.  &  M.  3.H.5. 

2.  Sharing  profits :  Dormant  partnership. 
A  dormant  partner  is  liable  for  all  the  part- 
nership debts  contracted  dnrinir  the  partner- 
ship, whether  his  connection  with  the  firm  be 
known  or  not  to  the  creditor.  His  liability 
arises  by  operation  of  law.  independent  of  his 
intention,  and  from  the  mere  participaticm  in 
the  profits  of  the  business,  as  the  credit  is 
manifestly  given  only  to  the  ostensible  part- 
ner ;  and  it  is  based  on  a  principle  of  justice 
to  the  community,  as  by  his  receipt  of  a 
portion  of  the  profits,  he  takes  fn»m  the 
creditors  a  part  of  the  fund  which  is  a  proper 
security  for  the  payment  of  their  debts;  Lea 
V.  Guice.  13  S.  &  M.  656.   Seepos^  10. 

3.  Some.  An  arrangement  by  which  one 
party  furnishes  another  money,  and  also  goods 
for  sale,  and  with  this  fond  to  buy  cotton, 
the  latter  to  have  one  fourth  of  the  n^frpro 
ceeds,  constitutes  them  partners  iu  the  enter- 
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prise  tnier  fie  se.     It  is  not  a  simple  agency ; 
Tharp  v.  Marsh,  4ft  M.  158. 

4.  iS^  ipulati'm  that  there  ts  no  partnership 
as  to  debts.  Artit-les  of  asrreement  in  the  or- 
dinary form  of  partnership  articles,  were 
arawn  op  in  reference  to  making  and  keeping 
a  race  course ;  and  it  was  stipulated  that  each 
pariy  was  to  pay  one-half  the  expense  of 
constructing  the  course,  and  that  they  should 
share  the  profits  equally,  and  further,  that 
tlie  agreement  should  not  constitute  them 
partners  in  contracting  debts:  Held,  that 
this  stipulation  would  not  protect  one  part- 
ner from  liability,  for  a  debt  .lawfully  con- 
tracted for  the  partnership  by  the  other; 
P^rrj/  V.  Randolph,  6  S.  &  M.  385.  See  post. 
22  to  24,  as  to  private  limitations  on  powers 
of  partners. 

5.  Partners,  as  to  rea'ty.  Land  pur- 
chased by  partners  (who  are  merchants),  to 
which  they  take  deeds  in  their  individual 
names,  is  not  personal  property,  unless  it  is 
essential  to  the  objects  and  purposes  of  the 
partnership,  or  unless  it  appear  from  the 
contract  of  partnership  that  it  was  designed 
to  constitute  a  part  of  the  joint  stock,  and  to 
be  sold  as  such  for  the  payment  of  debts,  and 
the  surplus  divided  between  the  partners. 

And  so,  where  the  scope  ana  object  of  a 
partnership  is  the  acquisition  only  of  land, 
and  does  not  extend  to  its  subsequent  sale, 
or  its  use  as  partnership  stock,  the  land 
acquired  by  the  firm  will  be  considered  as 
real  estate,  which  upon  the  death  of  one  of 
the  partners  will  go  to  his  heirs  and  not  to 
his  expcutor;  Dilworth  v.  Mat/field.  7  G.  40. 

6.  Though  only  joint  tenants  as  to  the  land, 
they  may  he  partners  in  its  use  If  the  part- 
nernhip  agreement  collaterally  relate  to  land, 
and  it  constitutes  them  tenants  in  common, 
or  joint  tenants  as  to  the  land,  this  does  not 
alter  the  main  agreement,  if  it  otherwise 
would  constitute  them  partners.  Hence, 
articles  of  agreement,  which  constitute  the 
parties  partners  in  reference  to  erecting  and 
Keeping  up  a  race  course,  is  not  affected  in 
this  reifpect,  by  the  fact  that  the  articles  con- 
9titute  them  only  joint  tenants  <n  the  land  on 
which  the  course  is  located ;  Perry  v.  Rail- 
d  dph.  6  S.  &  M.  335. 

6a.  Partners  as  to  realty :  Its  disposifimi 
for  debts.  When  land  is  purchased  with  tirm 
a.<tsets  in  the  firm  name,  a  court  of  equity, 
would  regard  it  as  personal  assets  for  the 
payment  of  the  firm  debts,  so  far  as  might  be 
necessary,  and  the  residue  would  immediately 
resume  its  quality  as  realty.  Such  land  on 
the  death  of  one  of  the  partners  would 
descend  to  his  heirs  as  co-tenants  with  the 
survivors,  and  the  land  would  be  regarded  as 
realty  at  law.  It  would  not  be  subject  to 
execution  under  a  judgment  against  the  sur- 
vivors alone,  and  could  only  be  made  liable 
for  debts  by  a  proceeding  in  the  Probate 
Court,  by  the  administrator  of  the  deceased 
partner,  or  by  proceeding  in  chancery;  canity 
would  at  the  mstance  of  creditors  condemn 
the  whole  land,  as  personal  assets  to  the  pay- 
ment «»f  partnership  debts ;  Scruggs  v.  Blair^ 
44  M.  4Ut>.    Sec  Doweb,  5. 


7.  Proof  of  partn'*rship  by  conduct  nf 
parties  when  partnership  articles  are  lost. 
proof  of  their  contents  may  be  made,  and 
proof  of  the  conduct  of  the  parties  is  also  ad- 
mis.nible  to  show  the  nature,  extent  nnd  terms 
of  the  copartnership,  as  it  really  existed ;  and 
hence,  where  one  of  the  partners  being  sued  on 
a  debt  contracted  by  the  other,  denies  the 
partnership  as  to  that  debt,  which  was  created 
for  work  and  labor  done,  it  may  be  shown 
that  the  defendant  was  present  when  the 
work  was  done,  and  cave  directions  concern- 
ing it ;  lb.  Ferry  v.  Randolph.  H  S.  A  M.  335. 

8  A  dmissions  of  onf  part  ner  as  proof  of  a 
partnership.  In  an  a'^tion  against  one  sought 
to  be  charged  as  a  partner,  the  admissions  of 
the  alle^red  associate  are  not  adnii.<).Hible  to 
prove  the  existence  of  the  partnership;  but 
the  partnership  being  shown,  his  adinissions 
are  competent  to  show  that  the  transaction 
upon  which  the  suit  is  founded,  is  a  partner- 
shin  matter:  Lea  V  Guice.  13  8.  &  M.  6.i6; 
8.  P.,  Jameson  v.  Franklin,  6  U.  376.  See 
post,  17,  IB,  as  to  admission  of  partners. 

9.  Proof  as  between  partners.  As  between 
the  partners,  the  partnt^rship  must  be  proven 
by  tne  production  of  the  articles,  or  leirally 
accounting  for  their  absence ;  Bonnaffee  ?. 
Fenner,  6  8.  &  M.  212. 

n.  Dormant  Partners. 

See  ante.  2. 

10.  Liability  of  secret  partner.  V/here 
a  secret  partnership  is  established,  and  it  is 
proven  that  the  transaction  is  on  account  of 
the  partnership,  the  secret  partner  therehj 
becomes  bound  by  it.  Whether  the  contract 
was  made  by  the  ostensible  partner  in  his 
own  name,  or  in  the  partnership  name,  if  it 
had  one  ;  and  this  is  so,  though  the  credit  ii 
given  exclusively  to  the  ostensible  partner 
individually.  This  rule  is  founded  on  a  prin- 
ciple of  justice  to  the  public,  as  the  secret 
partner  shares  the  profits,  and  to  that  extent 
deprives  a  creditor  of  a  fund  to  which  he  has 
a  right  to  look  for  payment ;  Lea  v.  Gt^ce, 
13  8.  &  .M.  656. 

1 1.  Same :  Partnership  in  planting  :  Case 
in  judgment  In  an  action  against  an  alleged 
secret  partner,  upon  a  note  made  by  the 
ostensible  partner  in  his  own  name,  it  was 
shown  that  the  articles  of  partnership 
between  them  recited  that  they  owned  certain 
land,  and  slaves,  and  other  property,  which 
were  to  be  cultivated,  employed  and  used  for 
their  mutual  benefit,  under  the  management 
of  the  ostensible  partner,  and  each  sharing 
equally  the  necessary  losses  and  the  profits: 
Held,  that  these  articles  gave  the  managing 
partner  a  discretion  as  to  the  mode  in  which 
the  partnership  property  should  he  managed, 
and  authorizea  him  to  conduct  the  firm  busi- 
ness, according  to  the  customs  and  usages  of 
those  engaged  in  the  occupation  of  planting; 
and  as  the  partnership  was  secret,  it  was  com- 
petent to  prove  what  these  customs  and 
usas^es  were,  in  order  to  bring  the  debt  sued 
on  within  them ;  and  that  it  was  incompetent 
for  the  secret  partner  to  show  the  customs  uf 
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planting  partnerships  in  that  portion  of  the 
country.  Aur)  it  having  been  shown  that  it 
was  the  custonri  and  usage  with  planters  to 
borrow  money  when  needed  for  tne  purpose 
of  planting,  that  power  was  held  to  be  vested 
in  the  ostensible  partner ;  lb. 

in.   Powers  of  Partners  to  bind  the  Pirm. 

1.  Power  when  Acting  within  Scope  of 
Partnership. 

12.  General  rule  on  (he  subject,  A  partner 
cannot  bind  the  firm  by  an  act  clearly  not  within 
the  partnership  business ;  yet  he  has  power 
to  bind  the  firm  in  all  parts  of  the  business  in 
which  it  is  engaged,  and  in  all  transactions 
whether  direct  or  incidental,  appertaining:  to 
its  business.  And  though  the  partner  exceed 
the  terms  of  the  partnership,  yet  so  far  as 
third  persons  having  business  with  it  are  con- 
cerned, and  who  are  without  notice  that  this 
power  has  been  exceeded,  the  copartners  are 
bound,  if  the  transaction  be  such  that  the 
public  may  reasonably  conclude  to  be  em- 
braced in  the  partnership  busines.^.  or  be 
incident  or  appropriate  to  such  business  ac- 
cording to  the  course  and  usage  of  carrying 
it  on  ;  Heim  v.  McCaughan,  3  G.  17. 

12a.  Same:  Another  statement  of  the  rule. 
One  partner,  by  virtue  of  that  relation,  is 
constituted  a  general  agent  for  his  associates, 
as  to  all  matters  within  the  scope  of  the 
partnership  dealings,  and  has  communicated 
to  him,  by  virtue  of  that  relation,  all  author- 
ities necessary  for  carrying  on  the  partner- 
ship, and  all  such  as  are  usually  exercised  by 
partners  in  that  business  in  which  they  are 
engaged;  Faler  v.  Jordan,  44  M.  283. 

13.  Tort  by  partner.  The.  tort  of  one  part- 
ner is  considered  the  joint  and  several  tort 
of  all.  wherever  the  wrongful  act  com- 
plained of  is  connected  with  the  business  of 
the  firm,  or  is  incidental  to  it.  as  the  business 
is  carried  on ;  and  the  partner  who  has  no 
direct  participation  in  the  tort  of  his  associ- 
ate, is  chargeable  civiliter  to  the  same  extent 
(including  exemplary  damaees)  as  the  real 
actor  is  bound;  Heim  v.  McCaughan,  3  G. 
17. 

1 4.  When  bound  criminaUy.  Under  art.  9, 
p.  199,  of  the  Rev.  Code  of  18.>7.  a  partner  is 
liable  to  indictment  for  the  sale  of  vinous  and 
spirituous  liquors  by  his  associate,  without 
bis  knowledure,  to  an  intoxicated  person ; 
Whttton  Sf  Ford's  Case,  8  G.  379. 

15.  fower  to  receive  notice  generally.  No- 
tice to  one  partner  in  relation  to  a  partner- 
ship transaction  is  notice  to  all.  Hence, 
where  an  order  was  drawn  on  two  attorneys 
in  partnership,  assigning  a  part  of  a  judgment 
in  their  hands  for  collection,  to  another,  and 
the  assignee  gave  notice  of  the  order  to  one 
partner,  it  was  held  that  the  other  partner 
was  bound  by  it,  though  he  afterwards,  with- 
out actual  notice  of  the  assignment,  purchased 
the  judgment  from  his  client  for  a  valuable 
coupideration ;  Fdch  v.  Stamps,  6  H.  487. 

16.  Notice  of  protest  Notice  of  non-pay- 
ment and  protest  given  to  one  partner  is  no- 
tice to  all,  and  if  one  be  dead,  notice  to  the 
survivor  will  bind  the  representatives  of  the 


deceased  partner,  though  the  holder  knew  of 
his  death;   Dabney  v.  Stedger,  4  S.  &  M. 
749. 
8ee  Biixs  of  Exchanor.  87. 

17.  Admissions  of  partner.  Where  both 
parties  are  served  with  garnishee  process,  the 
admission  of  a  firm  indebtedness  in  the  answer 
of  one,  will  justify  a  judgment  against  both ; 
Anderson  v.  Wavzer,  .5  H.  587.  And  if  a 
partnership  be  admitted  or  established,  an 
acknowledgment  made  by  one  of  the  partners 
should  go  to  the  jury  as  evidence  against  the 
other;  but  if  the  hitter  show  that  the  part- 
nership was  dissolved  when  the  admission 
was  made,  it  will  not  be  binding  on  him,  and 
the  jury  should  be  so  instructed ;  Jame^'on  v. 
Franklin.  6  H.  376.  All  the  statements, 
representations  and  admissions  made  by  a 
partner,  in  reference  to  a  firm  transaction, 
are  of  the  same  effect  as  if  mad'*  by  all  the 
members  of  the  partnership  ;  Faltr  v  Jor- 
dan, 44  M.  283.  That  the  admissions  of  one 
are  not  admissible  to  .prove  the  partnership, 
see  ante.  8,  and  post,  2'^. 

18.  Admissions  after  dissolution.  But  the 
declarations  of  one  partner,  though  made 
after  the  dissolution  of  the  firm,  in  relation 
to  facts  which  took  place  during  the  exist- 
ence of  the  copartnership  in  the  regular 
course  of  the  business  of  the  firm,  and  not 
creating  a  new  liability,  are  admissible  against 
his  associate.  And  especially  is  this  so 
where  the  declarations  are  made  by  a  partner 
who  is  also  a  party  to  the  suit ;  Curry  tt  al. 
V.  Kurtz.  4  G.  24. 

1 9.  Power  of  partners  to  make  sealed  in- 
struments. A  partner  has  no  right  to  execute 
and  acknowledge  a  deed  in  the  name  of  the 
firm,  without  the  previous  consent  or  subse- 
quent ratification  of  his  associates;  and  if  a 
deed,  purporting  to  be  executed  by  a  firm,  is 
acknowledged  by  one  of  the  partners,  its 
execution  is  not  properly  proven,  unless  the 
authority  of  such  partner  to  execute  it  be 
shown  aliunde  ;  SJiirley  v.  Feame^  4  G.  653 
(decided  in  1857).  Deeds  or  bonds  so  made 
by  one  partner,  his  authority  not  being 
shown,  are  regarded  as  absolutely  void,  as  to 
the  absent  or  non  assenting  partners,  but 
va'id  as  to  those  who  execute  them ;  Doe  v. 
Tupper,  4  S.  &  M.  261  (decided  in  1845). 
Whether  a  partner  has  a  right  to  execute  a 
bond  in  the  name  of  the  firm,  in  a  judicial 
proceeding,  in  which  the  firm  are  parties. 
Qucere?  But  if  such  power  were  conceded, 
it  does  not  extend  to  the  execution  of  a  forth- 
coming bond,  which  is  to  become  the  founda- 
tion of  a  judgment,  without  further  notice  to 
the  partner,  who  did  not  sign  it;  and  such 
a  bond  is  void  as  to  him,  and  the  statutory 
judgment  on  it  is  void  also ;  and  all  sales  made 
under  it  of  his  separate  property  are  void. 
And  such  a  judgment  and  bond  being  void 
may  be  attacked  collaterally  at  any  time. 
And  if  such  a  bond  could  become  good  by 
acquiescence,  it  would  not  be  on  the  gronnd 
that  it  was  voidable  merely,  but  on  the 
ground  that  such  acquiescence  was  evidence 
of  an  original  special  authority,  conferred  to 

.  execute  it ;  Doe  v.  Tapper,  supra. 
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20.  S)ame:  Attachment  bond.  But  in  Wal- 
h'sy.  Wallace.  6  H.  254  (decided  in  1842).  an 
attacbment  bond  was  executed  by  one  part- 
ner alone,  and  in  his  own  name ;  and  the 
court  say,  in  answer  to  the  objection  that 
all  the  partners  did  not  execute  it,  **  We  think 
it  is  sufficient  that  it  is  signed  by  one  of  the 
members  of  the  firm,  who  was  acting  as  the 
agrent  of  the  other  partners.  The  fact  is  appar- 
ent from  the  whole  record,  and  it  surely  cannot 
be  denied  that  one  partner  can  bind  his  firm  by 
deed  in  all  matters  which  concern  the  prose- 
cution of  suits  in  which  they  are  interested. 
The  bond  is  obligatory  upon  the  firm,  as 
much  so  as  if  sisrned  by  the  several  members 
composing  it.  The  hiw  makes  each  partner 
the  agent  of  the  others  in  all  matters  coming 
necessarily  within  the  scope  of  the  partner- 
ship. This  proceeding  was  peculiarly  so. 
The  law  having  made  him  agent,  his  signature 
affixed  to  the  bond,  binds  him  and  the  other 
partners  as  much  as  if  he  had  said  in  expnss 
terms,  that  his  signature  was  for  himself  and 
his  partners,  naming  them  ;  "  WalliH  v.  Wal- 
lace. 6  H.  2o4. 

21.  Pow'*r  to  sign  individual  namefi  of 
partners.  It  is  no  objection  to  the  validity 
of  a  note  made  by  a  partner  in  the  course  of 
the  partnership  business,  and  for  the  benefit 
of  the  firm,  that  he  signed  it  with  the  individ- 
ual names  of  the  nieinliers  instead  of  the  firm 
name  ;  Holdn  v.  Bloxum.  6  G.  381. 

2  la.  Power  to  si<jn  firm  name  to  negotiable 
paper.  The  power  of  each  partner  to  put  the 
firm  name  to  negotiable  paper,  is  so  essential 
to  the  conducting  of  its  business,  that  it  is  im- 
plied from  the  very  existence  of  the  firm  ;  and 
stipulations  among  th«»  partners,  restricting 
the  right  to  one  or  more,  will  notaff>^ct  third 
parties  without  notice.  Persons  dealing  with 
a  partner  in  the  firm  name  have  a  right  to 
presume  he  has  the  power.  And  whenever 
the  firm  name  appears  on  commercial  paper, 
the  firm  is  prima  facie  bound,  and  the  onus  is 
cm  the  firm  and  each  mt*niber  to  show  that  it 
or  he  is  not  liable ;  Faler  v.  Jordan,  44  M. 
283. 

216.  Snme:  Case  in  judgment .  F.  and  M. 
were  partners,  doing  business  at  an  inland 
village  in  this  State,  as  general  merchants, 
buying  and  selling  goods,  merchandise  and 
groceries.  .M.  sigtied  the  firm  name  to  a  note 
for  borrowed  money,  but  it  was  not  known 
what  he  did  with  the  money  :  Held,  that  the 
firm  was  liable  ;  lb. 

2.  Private  Limitation  on  Power  of  a  Partner. 

22.  When  the  act  is  within  apparent  scope 
of  partnership.  The  partners  are  bound  by 
the  act  of  their  associaie,  though  it  be  unau- 
thorized, if  it  be  within  the  apparent  scope  of 
the  partnership,  and  such  as  the  public  may 
reasonably  conclude  was  within  the  partner- 
ship business,  or  incident  or  appropriate  to 
it ;  Heirn  v.  McCaughnn.  3  G.  17  (see  ante. 
12).  And  a  stipulation  in  the  articles  of 
partnership,  that  the  members  are  not  part- 
ners as  to  the  contracting  of  debts,  does  not 
bind  third  parties  treating  with  a  partner, 
within  the  apparent  scope  of  the  partnership. 


if  such  parties  have  no  notice  of  the'limita- 
tion  or  r»*striction  ;  Perrt/  v.  Randolph,  6  S. 
&  .\i.  333  (seea?i^c,4) 

23.  Wliere  Hie  act  is  done  against  the  ex- 
press agreement,  of  th'  parties.    The  endorse- 
ment  by  one  member  (m.ide  in  due  conrse  of 
trade,  as  in   the    p:iyment  of  a  partnership 
debt),  of  a  note  payable  to  the  firm,  is  bind- 
ing on  the  firm,  though  made  against  the  ex- 
press  agreement  of  the  partners,  to  make 
another  application  of  the  note,  if  the  en- 
dorser   have  no   notice   of  this   aereement ; 
Com* I  Bank  of  Manchester  v.  Lewis,  13  S.  & 
M.  22H.     And   if  the    note   so   endorsed,  hy 
agreement  with  a  retired  partner,  was  to  be 
applied  to   the  debt,s  of  the  firm,  contracted 
whilst  he  was  a  member,  the  rule  would  be 
the  stime,  as  the  retired  partner  would  have 
but  an  equity  in  tlie  note,  which  he  could  not 
set  up  againt  a  bona  fide  endorsee  for  value 
and  without  notice,  holdmg  the   legal  title. 
The  statute  allowing  equities  between  maker 
and  pnyee.  as  ag:un<^t  an  if-nocent  endorsee, 
does  not  apply  in  such  a  case,  as  the  retired 
partner  was  no  party  to  the  note.     And  the 
taking  of  the  note  in  payment  of  an  antece- 
dent ilebt.  or  the  receiving  of  it  as  collateral 
security  for  such  debt,  after  payment  of  the 
endorsed  note  and  the  credit  of  its  proceeds 
on  th«'  debt,  constitute  the  endorsee  a  holder 
for  value  (citing  Fellows  v.  Harris,  12  S.  k 
M.  462) :  76. 

24.  Wh*n  third  parties  have  notice  of  the 
restriction.  But  the  restriction  will  have  full 
force  to  exempt  the  other  partners  from 
liability,  where  it  is  known  to  the  party  con- 
tracting with  the  partner  violating  it;  and 
this  is  so.  though  the  partnership  derive  a 
benefit  from  the  contract.  Thus,  where  C. 
and  H.  were  partners,  and  C.  was  to  furnish 
the  capital  and  H.  the  labor,  and  W.,  who 
knew  of  this  arrangement,  agreed  with  H.  to 
perform  labor  for  the  use  and  benefit  of  the 

fMirtnership,  it  was  held,  that  C.  was  not 
iable  for  the  labor  so  performed ;  Pollock  v. 
Williams,  42  M.  88. 

8.  Aoti  done  on  tilde  the  Soope  of  the 
Partnership. 

25.  Firm  not  bound  by  such  acts,  A  part- 
nership is  not  bound  by  the  act  of  the  partner, 
though  done  in  its  name,  in  a  transaction  not 
within  the  scope  of  the  partnership,  unless 
the  other  partner  assented  to  it;  Goodman 
V.White.  HC,  163;  Goode  v. Linecnm.  I  H. 
281.  And  in  order  to  bind  ihe  firm  for 
goods  pnrchaited  by  a  member  and  not  within 
the  scope  of  his  business,  it  must  be  proven 
that  they  were  furnished  for  the  benefit  of 
the  firm,  or  that  the  other  members  assented 
to  thn  purchase.  And  the  statement  of  the 
partner  purchasing,  made  at  the  time  of  the 
purchase,  that  they  were  for  the  benefit  of  the 
firm,  is  not  ndfuissible  in  evidence  to  show 
that  fact ;  Good",  v.  Litwcum.  I  H.  281.  As 
to  admissions  of  partner,  see  ante,  17.  18. 

26.  Stme:  Cise  in  judgment.  G.  and  M. 
were  partner?  in  Memphis,  in  the  warehouse 
and  commission  business,  and  plaintiff  handed 
to  M.  some  uncurrent  money  to  be  sold,  and 
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the  proceeds  applied  to  plaintifTs  credit  on 
the  bonks  of  the  firm.  M.  used  the  money 
and  made  no  entry  of  the  transaction  on  the 
firm  books,  and  G.  had  no  knowledge  of  the 
transaction,  and  was  livinp  at  the  time  fifty 
miles  distant :  HfJd.  that  G.  was  not  liable  ; 
Goodman  v.  White.  8  C.  163. 

27.  Par/ner's  agency  extfnds  only  to  the 
fii-m  business.  In  all  matters  pertaining  to 
the  partnership  bnsiness.  each  partner  is  the 
agent  of  the  firm,  and  may  act  for  the  firm, 
in  their  common  name,  without  the  consent 
of  his  associates.  But  this  agency  does  not 
extend  to  transactions  concluded  by  one 
member  in  the  firm  name,  for  third  persons, 
bod  unconnected  with  the  ordinary  business 
of  the  association ;  and  hence,  one  partner 
has  no  right  to  execute,  in  the  firm  name,  a 
power  conferred  upon  all  the  members  of  the 
firm  individually,  by  a  stniuger ;  Cummings 
T.  Parish,  10  G.  412. 

28.  Same :  Cafie  in  judgment.  A  deed  in 
trust,  made  to  secure  the  indebtedness  of  the 
grantor  to  a  partnership,  provided  that,  in  a 
named  contingency.  "  tne  said  D.  B.  &  J.  P., 
partners,  under  the  name  and  style  of  B.  &  P., 
parties  of  the  third  part,  are  hereby  empow- 
ered to  appoint  a  successor  "  to  the  trustee. 
**with  full  power  to  carry  out  the  pr-  visions 
of  the  trust."  The  deed  in  trust  was  exe- 
cuted by  B.  &  P.,  as  parties  of  the  third  part, 
in  their  individual  names.  Afterwards,  one 
of  the  firm,  in  the  firm  name,  appoioted  a 
successor  to  the  original  trustee :  Hdd,  that 
the  appointment  was  invalid,  it  not  having 
been  made  by  both  partners  (Handy,  J., 
dissented);  lb, 

4.    Proof  as  to  8eoi>e  of  Partnership,  and  as 
to  debt  being  without  it. 

29.  As  to  admissions  of  partners  to  show 
the  act  within  the  partnership,  see  ante, 
fe,  25. 

30.  As  to  proof  of  custom  and  usage,  to 
show  scope  of  partnership,  see  ante^  1 1. 

3 1 .  C'^ntrartfi  in  firm  name  presumed  legal. 
All  debts  contracted  in  the  partnership  name, 
are  to  be  considered  as  partnership  debts, 
until  the  contrary  appears ;  Maysonv  Beazley, 
5  C.  106;  Lavgan  v.  Hewett,  13  S.  &  M.  122 ; 
Rohi^ison  v.  Aldiidge,  5  G.  352.  Hence,  a 
partner  denying  his  liability  on  a  note  signed 
by  his  associate,  in  the  firm  name.  must,  show 
that  it  was  done  without  the  scope  of  the 
pHFtnership  ;  Langan  v.  Hewett,  supra.  And 
this  presumption  exists  to  the  extent  that  if 
debts  80  contracted  mature  after  the  death  of 
a  partner,  and  the  survivor  have  possession 
of  the  evidences  of  the  debts,  it  will  be  fur- 
ther presumed,  in  a  proceeding  against  the 
survivor  by  the  administrator  of  the  deceased 
partner,  that  the  survivor  paid  them  ;  Mayson 
V.  Beazley,  5  C.  106. 

5.    Batifloation  of  Unauthorised  Aots. 

32.  Onus  of  proof .  When  a  contract  is 
gho^en  to  be  outt^ide  of  the  scope  of  the  part- 
nership, and  the  qonsent  or  ratification  of  the 
partners  is  relied  on  to  bind  them,  such  con- 


sent or  ratification  must  be  affirmatively 
shown  ;  Robinson  v.  Aldridge,  ^  G.  362. 

33.  Case  of  ratification.  If  a  partner,  after 
a  note  has  been  signed  by  his  associate,  in 
the  firm  name,  with  a  knowledge  of  all  the 
facts,  expressly  approve  the  act.  he  cannot 
afterwards  object  that  he  is  not  bound,  be- 
cause the  note  was  given  outside  of  the  firm 
business;  Langan  v.  Hewett.  13  S.  &  M.  122. 

IV.  The  Use  of  Pirin  Fame  as  Surety  for 

Others. 

34.  Such  use  is  illegal.  One  partner  has 
no  power  to  sign  the  partnership  name,  as 
surety  for  another,  without  the  consent  of  his 
associates,  and  if  he  do  so.  it  will  not  be 
binding  on  the  others,  if  the  payee  have  no- 
tice that  they  are  sureties.  The  appending 
to  the  partnership  signature  to  a  note,  of  the 
word  *  sureties."  whero^ there  are  other  joint 
nnikers.  is  such  notice  ;  Andrews  v.  Planters' 
Ek  7  S.  &  M.  192. 

35.  Oinis  to  show  a^^ent:  Case  in  judg- 
ment And  it  is  the  duty  of  such  party  seed- 
ing to  hold  them  liable,  to  show  thnt  they  as- 
.«ented  ;  this  may  be  done  by  circumstances  ; 
but  it  was  held  that,  where  such  signing  was 
done  by  the  active  business  partner,  the  other 
being  a  farmer  and  residing  in  the  country, 
though  visiting  the  place  of  the  firm's  busi- 
ness every  day.  it  was  not  sufficient  proof 
of  his  assent,  to  show  that  the  business  partner 
was  in  the  habit  of  signing  the  firm's  name  as 
sureties  to  notes  in  bank,  and  that  notices 
that  such  notes  were  about  to  msiture  were 
frequently  left  at  their  place  of  business,  it 
not  appearing  that  the  other  partner  had  any 
actual  knowledge  of  the  habit,  and  it  being 
too  much  to  presume  that  he  had  such  knowl- 
edge from  the  circumstances  above  men- 
tioned ;  lb. 

36.  Limitation  of  foregoing  rule.  One 
partner  has  no  power,  without  the  assent  of 
nis  associates,  to  sign  the  firm's  name  as 
surety  for  another,  as  was  held  in  Aiidrews 

V.  Planter's  Bank  (see  ante,  34,  35),  which 
case  is  confirmed.  But  this  rule  has  applica- 
tion where  such  signing  is  about  a  matter  in 
which  tne  firm  has  no  interest,  and  which  is 
really,  and  not  merely  in  form,  a  suretyship ; 
and  it  was  held  not  to  apply,  where  the  firm 
owing  a  debt  sold  property,  and  took  the  note 
of  the  purchaser,  payable  to  one  of  their 
creditors,  and  the  acting  partner  signed  the 
firm's  name  as  surety  to  the  note,  and  deliv- 
ered it  thus  signed  to  the  creditor  in  pay- 
ment of  their  debt.  And  the  rule,  which  is 
rec(»gnized,  that  one  partner  cannot,  in  viola- 
tion of  known  stipulution  in  the  articles  of 
partnership,  bind  the  firm  even  for  money, 
whiih  is  applied  in  payment  of  partnership 
debts,  does  not  militate  against  this  power ; 
Langen  v   Hewitt,  13  S.  &  M.  122. 

V.  Use  of  Pirm's  Assets  and  Pirm's  Kame 
to  Fay  a  Separate  Debt  of  a  Partner. 

37.  Such  application  is  illegal.  It  is  well 
settled  that  any  act  done  by  one  partner,  in 
regard  to  the  property  or  contracts  of  the 
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partnership  beyond  the  scope  and  objects  of 
the  association,  do  not  bind  the  other  part- 
ners unless  they  have  given  their  assent  to 
it.  Therefore,  when  one  partner  pays  his 
individual  debt  with  the  property  of  the  firm, 
it  is  an  ille^cal  conversion  of  the  fund,  and  the 
creditor  has  no  more  title  to  it  than  the  part- 
ner who  sold  it  had ;  and  this  is  so,  it  seems, 
whether  the  creditor  had  notice  or  not,  that 
the  property  taken  by  him  in  payment  of  the 
separate  debt  of  one  partner  belonged  to  the 
firm;  Minor v,  Gaw,  II  S.  &  M.  3*22. 

38.  Same.  Hence,  also,  if  a  debtor  of  the 
partnership  settle  his  debt  with  one  of  the 
partners,  by  setting  off  against  it  an  indi- 
vidual indebtedness  of  that  partner  to  him, 
the  payment  is  not  binding  on  the  partner- 
ship; lb. 

39.  Same.  If  a  creditor  of  an  individual 
pattner.  being  ignorant  of  the  fact,  thit  his 
debtor  is  a  member  of  a  partnership,  employ 
him  to  furnish  materials  and  do  work  for  nim, 
and  such  work  and  furnishing  be  really  a 
partnership  matter;  still,  the  creditor  cannot 
set  off.  even  with  the  consent  of  the  debtor 
copartner,  his  debt  on  the  debtor  partner, 
as^ainst  the  claim  of  the  partnership  on  him 
for  the  work  and  materials.  The  rule  is  that 
one  partner  cannot,  without  the  consent  of 
the  other,  apply  the  partnership  securities  to 
his  individual  debts,  even  though  the  sepa^ 
rate  creditor  had  no  knowledge  when  he  took 
the  property,  that  it  belonged  to  the  part- 
nership (citing  Minor  v.  Graw,ante,  37,  38); 
Buck  v.  Moselet/,  2  C.  170.  And  a  surviving 
partner  has  no  such  power  <S^co^^  v.  Tapper ^ 
8  S.  &  M.  280. 

40.  Gluing  partnership  note  for  separate 
debt.  A  partner  has  no  rijfht  to  bind  tiie  firm 
by  executing  a  note  in  their  name,  in  dis- 
charsre  of  his  ))rivate  debt;  Robinson  v. 
Aldrid'je,  5  G.  352. 

VI.  Liability  of   Partnership  Property  for 
Separate  Debt  of  a  Partner. 

41.  The  legal  intereH  of  partner  seiz- 
able:  How  ex'^cution  levied.  The  legal  in- 
terest of  a  copartner  in  the  partnership 
property,  is  hia  proportionate  share  of  the 
property  belonging  to  the  partnership,  and 
not  his  proportionate  share  of  what  remains 
after  a  settlement  of  the  partnership  affairs; 
and  it  is  this  legal  interest  which  the  sheriff 
seizes  and  sells,  under  an  execution  or  attach- 
ment against  one  copartner  for  his  individnal 
debt;  but  the  solvent  partner  may  at  any 
time,  whilst  the  separate  creditor  is  pursuing 
his  remedy  against  the  debtor  copartner, 
through  the  interposition  of  a  coart  of  equity, 
upon  proper  showing,  limit  such  creditor  to 
the  actual  interest  of  the  debtor  copartner 
in  the  partnership,  after  the  settlement  of  the 
partnership  affairs.  The  sheriff,  in  making 
the  levy,  must  seize  the  whole  partnership 
property,  if  necessary  to  pay  the  debt,  and 
not  the  undivided  and  unascertained  interest 
of  the  debtor  partner ;  and  it  is  bis  duty  alter 
making  the  levy,  to  remain  in  the  exclusive 
possession  of  the  whole  property,  until  it  can 


be  disposed  of  according  to  law.  The  effect 
of  the  levy  is  to  dissolve  the  partnership,  and 
to  make  the  sheriff  and  the  other  partners 
tenants  in  common ;  Sanders  v.  Young,  2  G. 
111. 

42.  Interest  of  partner  seizable  under  exe- 
ciUion.  The  interest  of  a  copartner  in  the 
partnership  property  is  not  his  pro  rata  share 
of  any  particular  portion  of  the  partnership 
effects,  but  his  due  proportion  of  the  balance 
of  assets  remaining  after  a  general  account, 
embracing  the  whole  of  the  partnership  busi- 
ness, has  been  stated  between  him  and  hi4 
associates  ;  and  it  is  this  interest  which  is  the 
subject  of  seizure  and  sale  under  a  separate 
execution  against  him,  and  which  the  par- 
chaser  at  sheriff's  sale  acquires.  The  sherilT 
in  levying  the  execution  seizes  that  partner's 
interest  alone,  but  in  making  the  levy,  he 
takes  into  possession  all  of  the  partnership 
property,  and  sells  the  debtor's  interest  in  the 
whole  of  it.  He  cannot  sever  from  the  whole 
any  particular  portion  of  it,  and  sell  that  por- 
tion as  the  property  of  the  debtor  partner. 
And  if  a  part  of  the  property  of  the  partner- 
ship  be  levied  on  under  an  execution  against 
one  partner,  and  there  be  a  trial  under  the 
statute  of  a  claimant's  rii;ht  to  it,  it  beicg 
the  duty  of  the  plaintiff  in  execution  to  shuw 
the  liability  of  the  property  to  the  execution, 
he  will  for  the  above  reasons  fail — the  levy 
cannot  be  made  on  a  part  And  it  was  de- 
clared that  Sanders  v.  Young  (see  ante.  41) 
was  not  inconsistent  with  this;  andifob/evv. 
Lortbnt,  post,  43,  and  Bowman  v.  Hiley. 
P'fSf.  48.  were  cited  in  support  of  it;  AtW'tod 
v   Meredith.  8  G.  635. 

43.  Same:  Case  in  judgm*^ii.  An  attach- 
ment was  taken  out  against  two  members  of 
a  firm  composed  of  three  persons,  upon  a 
debt  due  by  the  firm,  and  a  debtor  of  the  firm 
was  summoned  as  garnishee,  who  answen^d, 
admitting  an  indebtedness  to  the  firm  :  Held, 
that  judgment  on  the  attachment  could  be 
rendered  only  against  the  two  members  sued, 
and  then  only  against  them  as  individuals,  and 
that  it  did  not  bind  the  other  not  sued,  and 
that  it  could  only  be  levied  on  tlie  partuer- 
ship  effects  in  the  same  way  as  judgments  for 
individual  and  separate  debts  could  be  levied; 
and  that  it  not  appearing  what  was  the 
separate  individual  interest  of  the  two  part- 
ners sued,  in  the  debt  garnisheed,  that  no 
judgment  could  be  rendered  atrainst  the 
garnishee  at  all ;  Mobley  v.  Lonbat,  7  H. 
318. 

VII.    Liability  of  Separate  Estate  of  Part- 
ners for  rirm  Debts. 

44.  Separate  estate  liable.  Each  partner's 
separate  property  is  liable  to  the  payment  of 
the  partnership  debts,  but  it  cannot  be  sub- 
jected unless  the  creditor  obtain  a  judgment 
against  that  partner  whose  separate  estate  he 
seeks  to  subject  in  that  way.  Hence,  where 
it  is  shown  in  a  trial  of  the  right  of  property 
levied  on  under  execution  against  a  firm,  that 
the  claimant  was  a  partner,  but  there  is  do 
judgment  against  him,  it  is  no  reason  for  sub- 
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i  cting  his  property  to  the  payment  of  the 
judgment  against  the  others ;  Strong  v.  Hints, 
6  G.  201. 

46.  Same :  Di^ribution  of  an  insolvent 
partnefs  separate  estate.  Under  the  statute 
(H.  &  11.  409,  ?  50)  which  directs  that  when 
a  decedent's  estate  is  insolvent,  the  assets 
shall  be  distributed  among  all  his  creditors 
pro  rata,  and  under  another  statute  (H.  & 
H.  595)  which  makes  the  contracts  of  part- 
ners joint  and  several,  the  rule  is  here  (con- 
trary to  the  Knglish  rule),  that  when  the 
estate  of  a  person  who  owes  both  individual 
and  partnership  debts  is  declared  insolvent, 
bis  individual  estate  shall  be  distributed  pro 
ra  a  among  his  partnership  and  his  separate 
creditors  alike  (Sharkey.  C.  J.,  dissented) ; 
Dahlgren  v.  Duncan.  7  8.  &  M.  280. 

47.  Same,  If  in  such  a  case,  however,  a 
partnership  creditor  receive  any  payment 
irom  the  other  partners,  the  insolvent  estate 
will  be  entiiled  to  the  benefit  of  it;  and  so 
if  the  creditor  looks  alone  to  the  separate 
estate  of  the  insolvent,  the  representatives  of 
that  estate  will  be  substituted  to  the  creditor's 
rights  as  to  the  other  partners ;  lb. 

This  case  is  overruled,  and  the  Knglish  rule 
recognised  in  a  case  decided  at  October  term, 
1^71. 

Vm.    Interest  of  Partners  in  Partnership 
Property. 

48.  What  is  the  interest?  The  interest  of 
a  co-partner  is  not  his  pro  ra/a  share  of  any 
particular  portion  of  tne  partnership  prop- 
erty, but  his  due  proportion  of  the  balance 
of  the  assets  after  a  general  account,  embrac- 
ing the  whole  partnership  business,  has  been 
stated  between  him  and  his  associates  ;  and, 
therefore,  a  decree  dividing  the  proceeds  of  a 
portion  of  the  partnership  property  between 
the  copartners,  without  a  general  account 
having  been  taken,  is  erroneous;  Bowman  v. 
O'ReiUt/.  2  G.  261 ;  S.  P..  Atwood  v.  Mere- 
dith, ante.  42.    See  also  ante,  41. 

IX.     The  Lien  of  Partner  and  Creditors. 

49.  Extent  of  'partner's  litn.  Each  part- 
ner has  a  specific  lien  on  all  the  partnership 
property,  both  real  and  personal,  for  the  pay- 
ment of  any  balance  that  may  be  due  him  on 
a  settlement  of  the  partnership  accounts ; 
DiU  worth  V.  May  field,  1  G.  40.  So  each  part- 
ner has  a  lien  on  the  partnership  effects  for 
the  discharge  of  all  the  debts  due  by  the 
partnership;  Freeman  v.  Stewart.  41  M.  138. 

50.  Lost  by  a  sale  of  his  interest.  If  a  co- 
partner, upon  the  dissolution  of  the  firm,  sell 
nis  entire  interest  in  the  partnership  to  a  third 
person,  who  agrees  to  indemnify  him  against 
the  partnership  debts,  he  thereby  parts  with 
his  whole  interest  in  the  assets,  and  he  also 
loses  his  lien  on  them  for  the  payment  of  the 
partnership  debts,  although  his  vendee  has 
failed  to  comply  with  his  agreement  to  pay 
them  ;  Andrews  v.  Mann,  2  G.  322. 

5 1 .  When  lien  does  not  attach  to  property 
parilt/  bought  with  the  firm  assets.  Jf  one  of 
several  copartners  purchase  a  slave  in  his 


own  name,  and  with  his  own  means,  except 
about  one-sixth  of  the  price,  which  was  pnid 
out  of  the  partnership  assets,  and  if  he  per- 
mit the  slave  to  be  used  about  the  firm  busi- 
ness and  under  their  management  and  control, 
without  any  charge  against  the  firm  therefor, 
this  slave  will  not  be  regarded  as  the  property 
of  the  firm  ;  nor  will  the  other  partner  have  a 
lien  on  the  slave  for  the  repayment  of  the  firm 
assets  used  in  the  purchase,  if  it  appear  that 
the  several  partners  were  in  the  habit  of  using 
the  firm  assets  for  their  own  separate  use 
without  objection;  Cabaniss  v.  Clark,  2  G. 
423. 

'52.  Lien  of  creditors.  The  creditors  of  a 
firm  have  no  such  lien  as  that  of  the  partners. 
They  have  something  approaching  a  lien,  of 
which  they  can  avail  themselves  in  equity, 
with  the  assent  of  a  partner,  but  not  other- 
wise. And  it  is  only  m  case  of  a  dissolution 
by  the  death,  or  bankruptcy  of  a  partner, 
that  the  firm  creditors  have  this  quasi  lien  on 
the  partnership  effects;  nnd  then  only  as  a 
derivative  or  subordinate  right,  under  and 
through  the  lien  of  the  solvent  or  surviving 
partner  ;  Freeman  v.  Stewart,  41  M.  138. 

Z.  Bemedies  between  Partners. 

53.  One  partner  cannot  sue  another  at  law 
in  reference  to  partnership  matters.  As  a 
general  rule,  one  partner  cannot  sue  another 
at  law  for  a  sum  of  money  due  on  account  of 
the  partnership,  unless  it  be  an  ascertained 
balance  of  a  separate  account,  or  a  general 
balance  of  all  accounts ;  Bonnafce  v.  Fen- 
ner.  6  S.  &  M.  212 :  Murdoch  v.  Martin.  12 
S.  &  M.  660  ;  Thornton  v.  McNeill,  1  0.  369 ; 
Sturges  v.  Swift,  3  G.  239;  Anderson  v. 
Robertson.  3  G.  241 ;  Hunt  v.  Morris,  44  M . 
314.  The  rule  applies  to  suits  by  a  surviving 
partner  against  the  administrator  of  a  de- 
ceased partner  ;    White  v.  Waide,  W.  263. 

54.  Exceptions  to  the  rule.  But  this  ru  e 
does  not  preclude  a  partner  from  suing  on 
a  note  made  payable  to  him  by  the  other 
partner ;  that  is.  a  separation  of  that  sum 
from  the  partnership  matters,  and  an  acknowl- 
edgment of  that  much  as  due  him,  and  this 
is  so  when  the  note  is  payable  to  the 
partner  for  the  use  of  the  nrm ;  Bonnnffee 
V.  Fenner,  6  S.  &  M.  212;  Anderson  v. 
Robertson.  3  G.  241 ;  Sturges  v.  S^vift,  3  G. 
239.  And  to  a  suit  on  such  a  note,  though 
given  on  a  partial  settlement  of  partnership 
accounts,  tne  defendant  cannot  set  off*  the 
written  acknowledment  of  the  plaintiff*,  that 
since  it  was  given  he  had  received  a  sum  of 
money  on  partnership  account;  Sturges  v. 
Swift,  stipra  ;  nor  an  unadjusted  indebtedness 
of  the  planitiff  to  the  firm ;  Anderson  v.  Robtrt- 
son,  supra.  Wherever  an  actual  separation 
of  the  partnership  effects  is  made,  so  that 
certain  specific  articles  are  assigned  as  the 
separate  share  of  each  partner,  an  action  at 
law  will  lie  for  either  party.  But  if  there  is 
only  an  agreement  to  divide  certain  articles, 
and  no  actual  division,  they  remain  joint 
assets,  and  there  is  no  remedy  at  law ;  Hunt 
V.  ifom«,  44'M.314. 
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54a.  Exreption  when  the  items  are  few. 
A  coart  of  eqnity  will  not  entertain  a  bill 
for  an  account  even  between  partners,  when 
the  items,  both  of  debit  and  credit,  are  few, 
and  for  fixed  and  definite  saras,  and  easily 
ascertained  in  an  action  at  law,  by  the  ver- 
dict of  a  jury;  Lesley  v.  Rosson.  10  G.  36?^. 

546.  Proof  excluded  at  laio  where  the  debt 
sued  for  is  an  irtaership  account.  Where 
there  is  proof  in  an  action  at  law,  shuwiniT 
that  the  indebtedness  sued  for  is  a  part- 
nership account  between  plaintiff  and  de- 
fendant, it  will  be  proper  to  exclude  any  evi- 
dence from  the  jury  tending?  to  show  its  c(»r- 
rectness,  until  proof  be  offered  to  show  that 
it  is  not  a  partnership  acc«)unt;  Murdoch  v. 
Martin,  1*2  S.  &  M.  660. 

n4c  Action  for  breach  of  partnership 
agreement.  An  action  at  law,  however,  can 
be  maintained  by  one  partner  ap^ainst  his  a.s- 
sociate  for  damages  occasioned  by  a  breach 
of  the  articles  of  partnership.  Hence, 
where  the  declaration  snowed  that  plaintiff 
and  defendant  were  partners  in  farming — the 
defendant  to  furnish  the  land,  team,  gear  &c., 
and  the  plaintiff  to  work  as  a  laborer,  and  to 
receive  one-sixth  of  the  proceeds,  and  it  was 
averred  as  a  breach,  that  defendant,  after 
plaintiff  had  worked  two  months,  dismissed 
nim,  and  would  not  allow  him  to  curry  out 
the  contnict;  it  was  held  that^a  demurrer  to 
it  would  not  lie,  even  if  it  were  conceded  that 
the  parties  were  partners ;  Terri/  v.  Carter, 
3  C.  168. 

fi4d.  Where  two  firms  have  a  common 
partner.  Where  the  same  person  is  a  part- 
ner in  two  distinct  firms,  no  contract  made 
between  the  firms  can  be  enforced  at  law  ; 
resort  must  be  had  to  a  court  of  equity  ; 
CaJvitv.  Markham.  3  H.  34H;  Chapman  v. 
Evans.  44  M.  U3.  Sed  vide  Mtrrin  v. 
Halloway,  in  Parties,  3,  and  in  Bilks  of 
EXCHAXOR,  &c.,  18'>. 

55.  Specific  performance  of  articles  of 
partnership.  Generally  it  is  necessary,  to 
enable  complainant  to  procure  a  decree  for 
a  specific  performance  of  articles  of  part- 
nership, that  the  contract  should  be  for  car- 
rying on  the  business  for  a  definite  time,  for 
if  it  be  in  the  power  of  the  defendant  to 
render  the  decree  abortive  by  an  immediate 
dissolution,  the  court  will  not  interfi-re.  But 
this  rule  does  not  prevent  a  decree  for  spe- 
cific performance,  in  a  case  of  a  partner- 
ship of  indefinite  duration,  so  far  as  to  vest 
in  the  complainant  a  legal  title  to  his  share 
in  the  partnership  property ;  Whitworth  v. 
Harris.  40  M.  48  J. 

56.  S'lme:  Case  in  judgment,  A  bill  for 
a  specific  perft)rm;ince  of  articles  of  part- 
nership, showed  that  by  the  joint  exertions 
of  both  parties  in  raising  subscriptions  to 
build  a  college  on  the  defendant's  land,  the 
college  bad  been  erected,  and  that  the  de- 
fendant had  agreed  to  convey  to  complain- 
ant a  half  interest  in  the  land :  H  hi.  that 
the  complainant  was  entitled  to  a  decree  for 
specific  performance  of  the  agreement,  though 
it  was  for  an  indefinite  period,  to  the  extent 
of  having  the  half  interest  conveyed  ;  lb. 


56a.  Injunction  against  partner  for  mitcon* 
diu't.  Sfc  Complainant  and  defendant  formed  a 
partnership  for  the  purpose  of  sawing  lum- 
ber from  timber  to  be  taken  from  the  land  of 
complainant,  it  being  the  object  of  the  com- 
plainant to  convert  his  timber  into  lumber. 
The  defendant  was  the  managing  partner,  and 
he  ceased  to  procure  the  timber  from  com- 
plainant's land,  but  obtained  it  elsewhere 
and  from  others :  Hid.  that  this  was  using 
the  mill  in  an  improper  manner,  and  an  in- 
junction would  be  granted  against  such  use  ; 
New  V.  Wright,  44  M.  202. 

56ft  Same :  Appointment  of  a  receiver, 
dissolution  of  the  pa'  tnership.  The  appomt- 
ment  of  a  receiver,  at  t'le  instance  of  one  of 
the  partners,  has  the  effect  to  put  an  end  to 
the  partnership,  and  is  always  a  delicate 
duty.  To  ju.stify  such  action,  on  account  of 
the  misconduct,  abuse,  or  ill-faith  of  one  of 
the  partners,  it  is  not  sufficient  to  show 
merely  thai  there  is  a  temptation  to  such  mis- 
conduct. Ac,  but  it  must  also  be  shown  by 
overt  acts,  or  gross  departures  from  duty, 
that  the  danger  is  imminent,  or  the  injury 
already  accomplished ;  lb. 

56c  Dissolution  for  want  of  harmony  .^c: 
Receivei'.  Where  partners  in  any  kind  of  a 
firm  are  engaged  with  each  other  in  contro- 
versial suits  in  relation  to  the  business  and 
management  of  the  firm,  and  it  is  apparent 
that  there  can  be  no  agreement  between 
them  for  its  continuance,  a  receiver  will  be 
appointed ;  lb, 

57.  Statute  of  limitations  between  paiiners. 
The  statute  of  limitations  will  run  against  a 
bill  for  a  settlement  of  partnership  accounts. 
It  will  also  bar  a  bill  by  a  partner  to  subject 
to  sale  partnership  property  for  the  payment 
of  a  partnership  debt,  which  is  itself  barred 
bv  the  statute;  for  in  that  case,  the  com- 
plainant has  no  more  rights  than  the  creditor 
whose  debt  is  barred.  And  it  will  also  run 
against  the  claim  of  a  partner  to  recover  aa 
partnership  assets,  property  purchased  by 
one  of  the  partners  in  his  own  name,  with  the 
partnership  effects,  even  though  he  afterwards 
acknowledged  in  writing  that  he  purchased 
for  the  partnership;  Prewett  v.  Buckingham, 
6  0.  92. 

See  Limitation  op  Actioxs.  188.  1^9. 

58.  Where  partnership  considered  as  Mill 
existing  after  dissolution.  Till  an  account 
has  been  settled  and  the  business  closed,  by 
a  sale  of  the  partnership  property,  a  court  of 
equity  will,  for  certain  purposes,  regard  the 
partnership  as  still  in  existence,  and  will  re- 
quire the  survivor  to  account  for  whatever 
profits  he  may  have  made  by  the  use  of  the 
property  or  capital  of  the  partnership ;  Jfay- 
so7i  V.  Beazley,  5  0.  106. 

59.  Mistake  in  settlement :  Relief,    Where 

Gartners,  upon  the  dissolution  of  the  firm, 
ave  had  a  settlement,  and  afterwards  one 
brings  a  bill  for  a  settlement  of  matters  not 
embraced  in,  but  expressly  excluded  from,  the 
first  settlement,  he  will  be  entitled  to  relief, 
if  he  show  clearly  that  the  subject  matter 
of  the  bill  was  not  embraced  in  the  former 
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geftVment.  bnt  excluded  from  it;  Thomfon 
V.  MrXeitl,  I  C.  369. 

ZI.   Settlement  of  Fartnersliip  Acconnts. 

60.  Cose,  where  partners  were  held  eqftal 
in  gains,  ^c.  Where  two  persons  commenced 
living  together  and  planting  in  partnership, 
with  nearly  equal  capital  furnished  by  each, 
and  the  subsequent  additions  to  the  capital 
furnished  by  each,  were  not  greatly  dispro- 
portionate, and  the  business  continued  through 
nearly  fourteen  years,  and  until  the  death  of 
one.  without  any  division  of  the  profits,  each 
party  was  held  to  be  entitled  to  an  equal 
shrtre  in  the  profits,  and  in  all  the  property, 
real  and  personal,  purchased  by  either,  and 
u.«!rd  in  the  partnership,  whether  bought  in 
their  individual  or  joint  nnmes.  notwithstand- 
ing it  may  be  shown  in  the  evidence,  that  they 
used  separate  marks  for  cattle  on  the  planta- 
tion, and  tbat  each  gave  in  to  the  assessor,  for 
taxntion.  a  separate  list  of  slaves  on  the  plan- 
tation ;   Qtiine  v.  Quihe.  9  S.  &  M.  155. 

61.  Agret-'minl  to  taJiC  by  survivorship.  It 
was  also  shown,  that  the  two  persons  thus 
circumstanced,  frequently,  each  of  them, 
spoke  of  a  wish  or  agreement,  that,  upon  the 
death  of  the  one,  the  other  should  have  all 
the  property  by  survivorship :  Held,  thut 
their  conversation  was  evidence  rather  of  an 
agreement  in  the  coutemj»lation  of  the  parties. 
and  not  of  one  consummated,  and  that  th*s 
view  was  strengthened  by  the  survivor  apply- 
ing for  letters  of  administration  on  the  other's 
estate ;  lb. 

62.  Books,  evidence  in  taking  an  account 
The  books  of  a  partnership,  contained  by  the 
suivivor.  are   the   best   evidence,  where   an 
account  is  sought  against  the  survivor;  May- 
son  V.  Beazley,  5  C.  106. 

63.  How  p  'fits  made  by  survivor ^  esti- 
mated.  The  profits  made  by  the  survivor  by 
use  of  the  partnership  property,  belong  to 
the  partnership,  but  in  estimating  theni,  the 
survivor  is  entitled  to  be  credited  with  the 
losses  arising  from  bad  debts.  He  will  be 
accountable  only  for  what  he  has  actually 
made,  and  not  for  what  he  ouuht  to  have 
made  under  a  more  judicious  management; 
lb. 

64.  Survivor  not  chargeable  with  uncol- 
lect^-d  debts.  And  in  staling  the  account,  the 
survivor  is  not  to  be  charged  with  uncollected 
debii*  as  money,  but  if  they  should  afterwards 
be  collt'Cted,  the  money  arising  therefrom,  is 
to  be  divided;  lb. 

65.  Survivor  entitled  to  expense  of  taking 
care  of  the  property.  The  survivor  is  also 
entitled  to  be  credited  with  whatever  sums 
he  may  have  paid  out.  which  were  necessary 
for  the  recovery,  protection  and  safe  keeping 
of  the  partnership  property ;  lb. 

66.  JKntitled  to  cost  of  property  supplied 
and  used  in  maldng  profits.  And  if  lie  has 
sopplied  property,  as  a  ouiler  to  a  steam  en- 
firine.  he  is  entitled  to  the  cost  of  it,  where  he 
has  been  made  to  account  for  the  profits 
made  in  using  it;  or,  at  all  events,  he  is  en- 
titled, ^vhere  there  has  been  a  sale,  concurred 
in  hy  all  parties,  of  tne  engine  and  boiler  in 


gross,  to  have  a  credit  for  whatever  sum  the 
boiler  adds  to  the  price  in  the  sale ;  lb. 

67  Sale  by  survivor  and  representatives  of 
deceased  partner.  If  the  survivor,  with  the 
heirs  of  the  deceased,  make  a  sale  of  the 
partnership  property,  he  will  not  be  liable  for 
any  loss  which  may  occur  from  the  subse- 
quent insolvency  of  the  securit  es  which  he 
has  taken  for  the  purchase  money,  if  they 
were  good  when  taken  ;  lb. 

XII.  Surviying  Partners. 

^►8.  Death  is  dissolution :  Power  of  sur^ 
vivor  over  partnership  property.  By  the 
death  of  a  partner,  the  firm  is  dissolved;  the 
legal  title  to  the  property  survives  to  the 
survivor,  or  enable  him  to  pay  debts :  but, 
as  to  the  beneficial  interest  in  it  the  survivor 
ai  d  the  legal  representatives  of  the  deceased 
partner,  are  tenants  in  common;  Mayson  v. 
Beazley.  5  C.  106. 

I  he  survivor  has  the  right  to  sell  the 
partnership  property  for  partnership  pur- 
:  OSes ;  S'ewart  v.  Buckhalter.  6  C.  896  He 
may  transfer  the  assets  for  the  payment  of 
the* debts  of  the  firm,  but  he  cannot  apply 
them  to  his  own  debts  ;  Scott  v.  Tupper,  8  S. 
&  M.  28(».  The  legal  title  to  the  choses  in 
action  of  the  firm,  is  in  the  surviving 
partner,  and  he  may  apply  theni  to  the 
debts  of  the  firm,  in  any  manner  he  may  see 
proper,  without  the  consent  of  the'  personal 
representatives  of  the  deceased  partner;  but 
the  power  of  disposition  to  pay  debts,  extends 
only  to  the  payment  of  such  debts  as  were 
contracted  by  the  firm  before  the  dissolution, 
and  does  not  extend  to  new  contracts  made  by 
the  survivor  ;  Bant'  of  Fort  Gibson  v.  Baugh, 
9  8    &  M.  29'». 

69.  Sami  :  Power  to  mortgage  and  to  carry 
on  businesH.  ^^c.  A  surviving  partner  has  no 
power  to  carry  on  the  business  of  the  firm, 
nor  to  contract  new  debts,  nor  even  to  bor- 
row monny  to  pay  the  firm  debts.  All  new 
contracts  made  bv  him,  are  binding  on  him 
alone,  even  though  he  applies  the  proceeds 
to  the  partnership  debts.  In  such  case,  he  may 
become  the  creditor  of  the  firm,  in  the  settle- 
ment of  the  partnership  accounts,  but  this 
does  not  give  the  party  with  whom  he  con- 
tracts, any  such  rights.  Hence,  a  mortgage, 
executed  on  the  partnership  property,  by  the 
surviving  partner,  to  secure  a  loan  of 
money,  which  he  applied  to  the  partnership 
debts,  is  not  binding  on  the  interest  of  the 
deceased  partner.  Whether  such  a  power, 
if  conferred  by  the  articles  of  partnership, 
would  be  valid  ;   Qucere  ?  lb. 

7(».  Profits  made  by  survivor  belong  to 
fiim.  But  if  he  do  actually  carry  on  the 
business  with  the  partnership  property,  the 
profits  will  belong  to  the  firm  ;  Mayson  v. 
Beazley.  5  C.  106.    See  ante.  58. 

7 1 .  As  to  mode  of  accounting  by  surviving 
partner,  see  ante.  62  to  67. 

72.  Enforcing  judgment.  A  judgment  in 
favor  of  a  surviving  partner,  can  be  enforced 
only  in  his  name  ;  or.  if  he  be  dead,  then  in 
the  name  of  his  administrator.  After  his 
death,  the  administrator  of  the  partner  who 
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first  died,  has  no  right  to  have  it  revived  in 
his  name  :  Copes  v.  Fidtz.  1  S.  &  M.  623. 

72a.  No  executor  de  son  tort,  where  there  is 
a  survivor.  An  intermeddler  with  partner- 
ship assets,  after  the  death  of  one  partner,  is 
liable  to  the  survivor,  and  is  not  an  executor 
de  son  tort,  of  the  deceased  partner  ;  Hunt  v. 
Brane,  3  G.  243. 

Zin.  Bankrnptcy  of  Partners. 

726.  As  to  this,  see  Bankruptcy,  sub-di- 
vision Bankruptcy  of  Partners,  23,  et  seg, 

XI7.  Semedies  of  Third  Persons  against 
Partners. 

73.  Contracts  joint  and  several,  and  the 
partners  may  he  sued  jointly  or  separately. 
By  statute,  in  this  State,  all  contracts  of 
partners  are  joint  and  several ;  "  and  they 
may  be  sued  jointly,  and  in  that  case,  a  dis- 
continuance may  be  entered  as  to  one  not 
found  ;  Lyons  v.  Jackson,  1  H.  474 ;  or  one 
or  more  may  be  sued  separately ;  Morris  v. 
HiUery,  7  H.  61 ;  Keerl  v.  Bridges,  10  8.  & 
M.  612 ;  Nutt  V.  Hant,  4  S.  &  M.  702.  S.  P., 
as  to  their  contracts  being  joint  and  seve- 
ral ;  Dahlgreen  v.  Duncan,  for  which  see 
ante,  46. 

74.  When  they  must  be  sued  jointly.  Bat 
where  they  are  makers  of  an  endorsed  note  or 
bill,  then,  by  statute,  all  resident  parties,  in- 
cluding partners,  must  be  sued  jointly  in  the 
same  action.  In  such  an  action,  if  one  sued 
as  a  partner  deny  the  partnership  under  oath, 
and  the  plaintiff  fail  to  prove  the  partnership 
as  to  him,  and  the  other  by  pleading  admit 
partnership,  judgment  may  be  rendered  in  his 
favor  and  airainst  the  other  defendants; 
Fairchild  v.  The  Grand  Gulf  Bank,  5  H. 
597. 

75.  Service  of  writ  on  partners.  The  ser- 
vice of  the  writ  on  one  partner,  is  no  service 
on  the  others ;  Pitman  v.  Planters'  Bank,  1 
H.  5-7 ;  Dt-moss  v.  Brewder,  4  8.  &  M.  661 ; 
Ftiqaa  v.  Tiudall,  U  S.  &  M.  465.  And  if 
the  return  be  "executed  on  A.  &  Co.,"  the 
firm  of  the  defi^ndants,  it  is  not  good  as  to 
any, — it  not  being  good  as  to  all,  and  it  being 
njicertain  on  which  the  service  was  made ; 
Demoss  v.  Brewster,  supra ;  Mitchell  v. 
G reenwaid,  ^'6,  167.  And  a  judgment  on  a 
forthcoming  bond,  execut  d  in  the  name  of 
of  the  firm,  by  one  partner,  is  void  as  to  the 
partner  who  did  not  execute  it,  and  it  is  no 
notice  to  him,  so  as  to  conclude  him  from 
moving  to  quash  the  bond,  after  the  return 
term ;  Doe  v.  Tupper,  4  S.  &  M.  261,  and 
ante,  19.  But  where  both  partners  are  served 
with  garnishee  process,  one  may  answer  for 
both ;  Anderson  v.  Wauzer,  5  H.  587. 

8ee  Bill  op  Discovery,  17. 

76.  Confession  of  judgment  and  cognovit 
by  partners.  One  partner  has  no  right  to 
bind  his  associate,  by  a  warrant  of  attorney, 
to  confess  a  judgment  or  cognovit  actionem; 
but,  if  it  appear  from  the  record,  that  it  was 
proven  that  the  cognovit  was  executed  by  all, 
and  process  was  served  on  all,  then  a  confes- 


sion on  the  cognovit  by  one  ^vill  be  good  as 
to  all.  And  a  statement  in  the  record  that 
a  cognovit,  which  was  signed  in  the  firm  name 
by  one  of  the  partners,  was  proved  to  be  ex- 
ecuted by  all  the  defendants,  means  that  all 
the  partners  who  were  served  with  process 
assented  to  its  execution;  HuJ.1  v.  Gamtr, 
2  G.  145. 

77.  Plea  of  dental  of  partnership.  If  one 
be  sued  as  a  partner  on  any  contract  allesred 
to  be  a  partnership  contract,  the  partnership 
is  admitted,  if  he  do  not  deny  it  under  oath; 
Jameson  v.  Franklin.  6  H.  376;  Nutt  v. 
Hunt.  4  S.  &  M.  702 ;  Cook  v.  Martin.  5  S.  k 
M.  37).  But  if  he  deny  the  execution  of  th« 
note  sued  on,  it  is  equivalent  to  denyinsr  that 
he  is  a  partner;  Fairchild  v.  Grand  QtOf 
Bank,  5  H.  597. 

78  When  non  est  factum  not  necessary. 
Under  the  Act  of  1824,  a  person  sned  as  a 
partner  on  a  note  signed  in  the  firm  name, 
and  which  name  does  not  disclose  that  the 
defendant  was  a  maker,  need  not  deny  under 
oath  that  he  was  a  partner.  The  plaintiff 
will  be  bound  to  prove  it  if  he  plead  the  gen- 
eral issue  not  sworn  to ;  Baughan  v.  Graham, 
1  H.  220.  The  rule,  however,  is  different 
now. 

79.  Remedy  where  one  partner  is  dead. 
At  law  the  joint  creditors  or  a  firm  can.  after 
the  death  of  one,  proceed  only  against  the 
survivor  to  subject  the  partnership  effects. 
The  creditors  have  no  remedy  against  the 
separate  estate  of  the  deceased  partner  except 
in  equity,  and  the  remedy  in  equity  is  only 
against  the  separate  estate,  the  creditors' 
remedy  being  ample  at  law  to  reach  the  part- 
nership effects  by  suit  against  the  surviving 
partner.  A  bill  cannot,  therefore,  be  main- 
tained in  equity  against  the  surviving  part- 
ner to  enforce  the  collection  of  a  firm  debt, 
not  reduced  to  judgment  out  of  the  real 
estate  of  the  partnership.  And  it  seems  now, 
since  our  statute  allows  suits  to  be  brought 
at  law  o gainst  the  administrator  of  a  deceased 
partner,  that  the  jurisdiction  of  a  court  of 
equity  in  that  respect  is  very  much  limited; 
Freeman  v.  StewaH,  41  M.  138. 

bO.  When  part  may  be  omitted  as  defendants 
in  equity.  When  a  partnership  consist  oi  a 
great  number  of  persons,  a  part  may  he 
omitted  as  defendants  to  a  bill  inequity  against 
the  partnership. 

See  C HANGER Y.  sub-division  Parties. 

81.  As  to  forthcoming  bond  executed  by  a 
partner,  see  ante  19,  22.  As  to  garnishment 
against  partners,  see  Garnishment,  41,  42c 

XT.  Hisoellaneons. 

82.  Paitner  giving  his  note  for  firm  debt: 
Effect  CLS  payment.  Where  two  of  three 
partners  give  their  note  for  a  partnership 
debt,  existing  in  an  open  account,  it  will  be 
considered  a  payment  of  the  debt,  if  it  appear 
that  it  was  the  intention  of  the  creditors  to 
receive  the  note  in  absolute  extinguishment 
of  the  debt,  and  that  it  was  the  agreement) 
that  the  makers  of  that  note  were  to  be  ac- 
cepted as  the  sole  debtors ;  otherwise  it  wiil 
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be  DO  payment :  and  tbis  is  a  question  of  fact 
for  ibe  jury ;  Keerl  v.  Bridgers^  10  S.  &  M. 
612. 

83.  As  to  who  is  to  he  considered  a  hova 
fide  holder  for  value  of  a  parnership  secur^ 
itt/j  so  as  to  cut  out  latent  tqui  ies^  see  ante, 
23. 

83a.  Partners  as  witnesses:  Where  firm  is 
interested.  A  pariner  cannot  by  any  act  of 
Lia,  or  bis  associates,  so  far  divest  biroself  of 
his  interest  in  tbe  partnersbip,  as  to  make 
hinj  a  competent  witness  in  a  matter  relating 
to  the  purtnersbip  business,  whilst  he  was  a 
member;  Collins  v.  Flowers,  1  H.26.  He  is 
Dut  competent  for  his  copartner,  unless  thev 
mutually  execnte  general  releases  to  each 
other;  Scott  v.  Watkins,  2  S.  <k  M.  265.  He 
is  a  competent  witness,  if  not  sued  in  that 
character,  against  his  copartners,  and  is  com- 
petent to  establish  the  copartnership  when 
denied ;  and  it  was  said,  that  Collins  v. 
Flowers  and  Scott  v.  \\atkinsj  supra,  were 
rulings  in  relation  to  the  competency  of  a 
partner  as  a  witness  for  his  associates  ;  Lake 
V.  Munford,  4  S.  &  M.  312.  One  partner  is 
not  a  competent  witness  for  another,  when 
the  latter  is  sued  tn  a  partnership  liability; 
nor  is  he  competent,  having  made  tne  contract 
as  partner,  to  disprove  the  alleged  partner- 
ship; Ifandolph  v.  Govan,  14  S.  A:  M.  9. 

836.  Compttency  of  person  assuming  part- 
nership debti.  A  person  purchasing  the  in- 
terebt  of  a  partner,  and  binding  himself  to 
pay  his  vendor's  share  of  the  partnership 
debts,  is  not  a  competent  witness  in  a  suit 
against  the  other  partner  on  a  partnership 
liability,  to  prove  that  the  same  has  been 
paid  ;  Perry  v.  Randolph  6  S.  &  M.  335. 

84.  Power  after  dissolution.  After  dissolu- 
tion, a  partner  has  the  power  to  compromise 
a  debt  dne  by  the  firm,  and  is  entitled  to  con- 
tribution from  his  associate  for  the  payment 
made  on  such  compromise ;  Ba^s  v.  Taylor,  5 
O.  342.  And  the  declarations  of  a  partner, 
made  after  dissolution,  in  relation  to  facts 
which  took  place  during  the  existence  of  the 
partnership,  in  the  regular  course  of  business 
of  the  firm,  and  not  creating  a  new  liability. 
are  admissible  aguinst  his  associate.  And 
especially  is  this  the  case,  where  the  declara- 
tions are  made  by  a  partner  who  is  a  party  to 
the  suit  in  which  they  are  sought  to  be  intro- 
duced as  evidence ;  Curry  v.  Kurtz,  4  G.  24. 

85    Power  of  commissioner  to  wii\ d  up  part- 
nership. An  unincorporated  banking  company 
wtis     formed    in    1838,  and    issued  a   large 
amoant  of  change  tickets.  Under  a  provision 
contained  in  the  articles  of  association  for 
tbe  admission  of  new  members,  L.  and  M.,  in 
1839.  became  members,  and  afterwards  the 
association  was  dissolved,  and  a  commissioner 
appointed  to  wind  up  the  business,  who  issued 
a  certificate  for  the  deposit  of  these  change 
tickets:  Held,  thai  as  to  L.  and  M.,  who  had 
pleaded  non  est  factum  to  an  action  on  the 
certificate,  there  was  no  liability,  it  not  being 
shown  that  the  certificate  was   for   tickets 
isBued  after  they  became  members,  nor  that 
they  had  consented  to  become  liable  from  the 
begi oiling,  nor  that  the  commissioner  had 


authority  to  bind  the  partners  by  any  new 
undertaking :  Held,  also,  that  the  certificate 
showing  on  its  face  only  that  it  was  for  a  de- 
posit of  *•  tickets,"  without  showing  that  they 
were  the  tickets  of  the  association,  did  not  of 
itself  impose  any  liability  on  the  defendants, 
and  that  it  was  necessary  to  show  that  the 
tickets  deposited  were  those  issued  by  the 
association;  Lake  v.  Munford,  4  S.  &  M. 
312. 

86.  Business  done  by  prof essional  partner 
after  dissolution.  Where  business  is  given 
to  a  partnership  requiring  the  personal  ser- 
vices of  the  partners  (as  professional  business 
to  a  law  partnership),  and  there  is  a  dissolu- 
tion, and  after  it  the  services  are  rendered  by 
one  partner  alone,  with  the  consent  of  the 
other,  the  party  rendering  the  services  may 
sue  for  and  recover  the  price  of  the  services, 
in  his  individual  name ;  Anderson  v.  Tarpley, 
6  8.  &  M.  607. 

8T.  M'hat  included  in  assignment  of  '*  net 
profits."  An  assignment  by  a  pariner  of  his 
interest  in  the  **  net  profits  "  of  the  partner- 
ship, does  not  include  within  it  a  debt  due  by 
the  firm  to  him  fur  his  personal  e:cpenses  in 
managing  the  business  of  the  partnership; 
Stewart  v.  Sttbhins,  1  (i.  66. 

88.  Declarations  of  partner  setting  up  ad- 
verse title.  The  declarations  of  a  partner, 
setting  up  title  in  himself,  adverse  to  his 
associate,  are  not  admissible  in  evidence 
against  the  latter,  unless  made  with  his 
knowledge,  and  acquiesced  in  by  him ;  Cop- 
page  V.  Baru'tt,  6  G.  621. 

kj.  Wije  may  show  that  the  ostensible  in- 
terest of  her  husband  in  a  firm,  is  hers. 
I  hough  the  husband  may  hold  himself  out  to 
the  world  as  a  member  of  a  partnership,  and 
thus  become  liable  to  the  partnership  credi- 
tors, yet  this  will  not  prevent  the  ^ife  from 
showing,  in  a  controversy  between  her  and  a 
separate  creditor  of  the  husband,  who  is 
seeking  to  subject  an  alleged  interest  of  the 
husband  in  the  partnership  property,  to  the 
payment  of  his  debt,  that  such  interest  is  in 
reality  hers,  and  therefore  not  subject  to  the 
separate  debt  of  the  husband ;  Atwood  v. 
Mtredith,  8  U.  63.5. 

90.  Husband  cannot  make  wife  a  partner. 
The  husbund  cannot,  without  the  consent  of 
the  wife,  make  her  a  member  of  a  partner- 
ship; lb. 

91.  Evidence :  Opinion  of  a  partner  as  to 
who  are  his  associates.  The  upuiiou  of  one 
partner  as  to  who  are  his  associates,  is  not 
competent  evidence;  lb. 

92.  Effect  of  words  in  liquidation.  The 
words  *  in  liquidation,"  attacned  to  me  sig- 
nature of  a  firm  to  a  contract,  do  not  neces- 
sarily import  that  the  partnership  was  then 
oibsutveu;  and  these  words  may  be  omitted 
as  superfluous  in  a  declaration  on  a  contract 
so  signed ;  Fairchild  v.  Grand  Gulf  Bk,  5 
H.  597. 

9^.  Revivor:  Where  partner  dies.  Under 
the  statute  (H.  k  H.  585),  which  provides  that 
if  there  be  two  or  nioie  plaintifilB,  and  the 
cause  of  action  survives  by  law,  upon  the 
death  of  one,  and  if  there  be  two  or  more 
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defendants,  and  the  cause  of  action  survives 
aeainst  the  others,  if  one  die,  and  that  the  suit 
shall  proceed  in  the  name  of  the  surviving 
plaint\tf  or  plaintiffs,  and  against  the  surviv- 
ing defendant  or  defendants ;  it  is  unnecessary, 
in  case  one  of  two  partners,  who  are  plaintiffs, 
die.  to  enter  a  formal  judgment  of  abatement 
as  to  him.  It  is  sufficient,  if  his  denth  be 
suggested  oti  the  record ;  Sprawles  v.  Burnes, 
1  8.  &  M.  629. 

See  Birxs  of  Exchange,  212,  et  seq. 

I.  What  is  payment x 

II.  Proof  of,  and  presumptions  as  to  payment to 

III.   Pleadings   30 

IV.  Miscellitneous 33 

I.     What  18  Payment. 

1 .  Con ditional  payment  by  bill  of  exch avge. 
A  bill  of  exchange  given  by  a  debtor  as  con- 
ditional payment  of  the  debt,  becomes  an  ab- 
solute discharge,  if  notice  of  its  dishonor  be 
not  given  to  the  debtor  and  the  bill  returned ; 
Stam  V.  Kerr.  2  G.  199. 

2.  Tlie  giving  of  a  note  for  an  account. 
If  two  of  three  partners  give  their  note  for  a 
partnership  debt,  existing  in  open  account,  it 
will  be  considered  a  payment,  if  it  were  the 
intention  of  the  parties  and  the  agreement 
that  the  note  should  be  accepted  in  absolute 
satisfaction,  and  that  those  partners  who 
signed  it,  should  be  considered  sole  debtors  ; 
otherwise,  it  will  be  a  mere  collateral  se- 
curity. And  this  is  a  question  of  fact  for  the 
jury;  Keed  v.  Dridgem,  10  8.  &  M.  612. 

8ee  post,  4  to  14.  Htlls  of  Exchanjjk,  224. 
Contract.  45.  94.  Executor  and  Adminis- 
trator, 169,  171a. 

3.  Payment  of  a  mortgage  by  check,  A 
surely  of  the  mortgagor  gave  the  mortgagee 
his  sight  check  for  the  debt,  assuring  biin 
that  it  would  be  paid  on  presentation,  and 
the  mortgagee  gave  up  the  note  and  entered 
satisfaction  of  the  mortgage,  ^he  check  was 
not  paid,  the  drawer  having  no  funds  in  the 
drawee's  hands  to  meet  it ;  unJ  thereupon  the 
mortgagee  filed  this  bill  to  set  aside  the  entry 
of  satisfaction  of  the  mortgage,  and  to  fore- 
close it :  Held,  that  it  not  appearing  that  the 
morlgairee  had  paid  anything  to  the  surety, 
on  the  faith  that  the  latter  had  paid  the  debt, 
the  mortgagor  was  entitled  to  relief;  Holmes 

V.  Bacon,  6  C.  607. 

4.  Conditional  payment  by  note.  Where 
the  Dote  of  the  debtor  of  a  third  person  is 
received  as  conditional  payment  of  a  debt,  its 
subsequent  transfer  by  the  creditor  makes  it 
operate  as  an  absolute  payment;  Wren  v. 
Hoffman,  41  M.  616.  But  the  mere  reception 
of  the  note  of  the  husband  for  the  debt  of  the 
wife,  is  not  a  satisfaction  of  the  wife's  debt, 
and  she  is  liable,  unless  there  bean  agreement 
that  it  shall  operate  as  satisfaction  ;  Guion 
V.  Doherfy,  43  M.  538. 

5.  Payment  by  substitution  of  new  note. 
A  note,  with  six  endorsers,  was  over-due,  and 
the  fourth  endorser  being  absent  and  without 
his  knowledge,  the  holder  agreed  to  take  part 
puymeal  in  monoy  from  the  maker^  and  to  re- 


new the  remainder  by  another  note  of  the 
parlies.  IMie  new  note  was  given  by  the 
maker,  endorsed  by  all  the  endorsers  on  the 
old  note  but  the  fourth,  and  the  old  note  was 
delivered  to  the  sixth  endorser,  in  order  that 
the  fourth  endorser  might  be  sued  on  it.  for 
the  u.^e  of  the  party  to  the  last  note,  who 
might  pay  it.  This  last  note  was  paid  by  the 
fifth  endorser,  and  the  old  note  delivered  to 
him,  who  brought  the  action  on  it:  Bdd, 
that  the  fourth  endorser  was  not  liable;  that 
whilst  it  is  true  that  the  fifth  endorser  might 
have  maintained  the  suit  if  be  had  given  his 
own  note  for  the  original,  yet  the  taking  up 
of  the  original  by  the  substitution  of  a  new 
note  of  the  maker,  all  the  parties  to  the  first 
note  were  discharged  from  liability  on  it.  un- 
less they  entered  into  some  new  contract  to 
continue  it;  Lapice  v.  HwjheSy  2  C.  69. 

6.  Payment  in  cotton.  Where  cotton  is  de- 
livered as  a  payment  on  a  note,  if  there  be 
no  special  agreement  proven  in  reference  to 
the  price  of  the  cotton,  or  as  to  the  disposition 
to  be  made  of  it  by  the  creditor,  the  market 
price  of  the  cotton  at  the  time  and  place  of 
delivery,  is  the  amount  for  which  the  debtor 
is  to  have  credit;  and  where  the  only  evidence 
of  the  delivery  of  the  cotton  is  an  endorse- 
ment on  the  note,  as  follows:  *  Received  on 
this  note  $1,236.32,  it  being  proceeds  of  forty 
bales  of  cotton,  shipped  on  account  thereof 
to  Liverpool,"  the  maker  is  entitled  to  prove 
the  value  of  the  cotton  at  the  time  and  place 
of  delivery ;  PriUips  v.  Com'l  Bk  of  Man- 
chester  1  S.  <fe  M.  636. 

7.  Fraudulent  payment.  If  a  debtor  trans- 
fer to  his  creditor  paper  in  satisfaction  of  the 
debt,  knowing  at  the  time  there  was  nothini? 
due  «in  It,  and  concealing  that  fact  from  the 
creditor,  it  is  a  fraud  and  no  payment,  and 
the  creditor  may  recover  upon  the  original 
indebtedness  ;  Hoopes  v.  Newman.  2  8.  <!t  M. 
71.  And  so  if  a  debtor  sell  properly  to  the 
creditor  in  payment  of  the  debt,  but  after- 
wards sell  and  deliver  the  same  property  to 
another,  this  is  no  payment ;  Blake  v.  Mor- 
rissoii.  4  (}.  123. 

b.  Payment  to  an  agent,  except  in  a/in. 
The  court  in  deciding  that  an  attorney  had 
no  right  to  receive,  in  satisfaction  of  his 
client's  judgment,  a  debt  due  by  the  attornfy 
to  the  debtor,  say,  without  the  consent  of 
the  pluiniiff.  nothing  short  of  payment  of  the 
jud<rmeut  in  lawful  money  is  a  satisfaciiou ; 
Keller  v.  Scott.2S.&  M.81. 

See  on  this  subject,  Attorn  et  at  Law,  26, 
27. 

9.  As  to  payment  and  satisfaction  of  exe- 
cutions and  judgments,  see  Execution,  51, 
62.  Jud<;mknt,  76.  81. 

ll>.  Payment  to  an  administrator  in  prop' 
eriy.  An  executor  or  administrator  has  the 
power  to  compound  and  settle  debts  due  the 
estate,  in  cases  where  it  is  showo  that  such 
course  is  beneficial  to  the  estate,  and  free 
from  fraud,  negligence,  or  misconduct.  But 
this  power  does  not  authorize  the  reception 
by  the  administrator  of  a  slave  or  other 
property,  in  payment  of  a  debt  due  the  estate, 
by   a  debtor  who  is  perfectly   solvent;  aud 
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snch  a  payment  does  not  discharge  the  debtor ; 
Ovdledge  v.  Btrry.  2  G.  346. 

lOa.  Case  decided  to  he  a  payment  and  not 
a  transfer.  The  payee  of  the  note  seed  on, 
testified  that  upon  presenting  the  note  for 
payment  to  one  of  the  makers,  the* latter  gave 
nim  a  letter  to  the  plaintiff,  wlich  witness  did 
not  read.  Upon  plaintiff's  reading  the  letter, 
be  paid  witness  tne  amount  of  the  note,  and 
thereupon  he  wrote  a  receipt  upon  the  back 
of  the  note,  which  he  left  with  the  plaintiff, 
stating  that  the  money  was  gotten  from  the 
plaintiff.  He  also  stated  there  was  no  other 
contract  between  him  and  the  plaintiff  about 
the  note  than  this :  Held,  that  the  transac- 
tion was  a  payment  and  not  a  sale  of  the 
note;  Blundeli  v.  Vawjhan,  12  S.'&  M.  625. 

See  Assignment,  12,  13. 

lob.  Unexecuted  agreement  a^s  payment,  A 
direction  by  the  administrator  of  a  debtor, 
given  to  the  executor  of  the  creditor  to  re- 
tain the  debt  out  of  the  distributive  share  of 
the  debtor  in  the  estate  of  the  testator,  if  not 
acted  on,  is  not  a  payment  of  the  debt ;  nor 
can  the  one  debt  be  set  off  against  the  other ; 
Wadltngton  v.  Gary,  7  8.  &  M.  522. 

See  ACCORD  and  8 at fsf action,  4.  See, 
also,  Debtor  and  Creditor,  12. 

n.  Presumptions  of  and  Proof  as  to  Payment. 

11.  Possession  of  order  hy  drawee.  The 
possession  by  the  drawee,  of  an  order  reqnest- 
mg  him  to  pay  a  certain  sum  of  money,  and 
stating  **  and  this  shall  be  your  receipt  for 
the  same,"  is  evidence  per  se  of  payment  of 
the  order ;    Witherspoon  v.  Cain.  W.  407. 

12.  Possension  of  hUl  of  exchange  hy  accom- 
fnodation  acceptor.  But  the  mere  production 
of  a  bill  of  exchange  by  an  accommodation 
acceptor,  is  not  even  prima  facie  evidence 
that  it  has  been  paid  by  him,  unless  it  be 
shown  that  it  has  been  in  circulation  after 
acceptante,  and  that  the  endorsements  relied 
CO  as  evidence  of  circulation,  are  in  the  hand- 
writing of  parties  authorized  to  make  them ; 
and  there  can  be  no  presumption  that  the  en- 
dorsement is  in  the  handwriting  of  such  party; 
Curry  v.  Kaiiz,  4  G.  24. 

13.  Receipt  for  note  on  account  of  debt. 
A  receipt  by  the  payee,  for  certain  promis- 
sory notes  **  for  account  of  a  note  which  he 
holds  "  against  the  maker,  though  not  full 
proof  of  payment,  is  yet  a  link  in  the  chain 
of  evidence,  and  should  be  admitted  as  evi- 
dence under  the  plea  of  payment  by  the  ma- 
ker ;    Wells  V.  Patterson,  7  H.  H2. 

1 4.  Giving  note  as  presumption  of  payment 
and  settlement.  The  giving  of  a  promissory 
note  is  only  presumptive  evidence  that  an 
open  account,  in  favor  of  the  maker,  against 
the  payee,  existing  and  overdue  when  the 
note  ^as  made,  is  settled  and  paid,  and  if 
sach  open  account  be  pleaded  as  a  set-off  to 
the  note,  it  should  be  left  to  the  jury  to  deter- 
mine, from  the  whole  evidence,  whether  it  is 
paid  or  not ;  Carprew  v.  Canavan^  4  H.  370. 

See  Bond,  8. 

16.      Presumption  of  payment  of  decree 
from  lapse  cf  time.  The  lapse  of  twenty  years 
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is  presumptive  evidence  of  the  payment  of  a 
decree.  Hence,  where  a  party  is  in  posses- 
sion of  land  under  a  decree  directing  tne  con- 
veyance of  the  legal  title  to  him,  and  direct- 
ing payment  by  him  of  the  purchase  money 
by  instalments,  and  the  retention  of  a  lien  on 
the  land  as  security  for  the  decree,  and  he  so 
remains  for  twenty  years  after  the  last  instal- 
ment falls  due,  payment  will  be  presumed, 
and  the  title  held  perfect ;  Doe  v.  Gildart, 
5  H.  606. 

1 7.  Presumption  of  payment  of  a  hill  single, 
from  lapse  of  time.    When  the  statute  of  litn- 

itations  bars  an  action  on  a  bill  single,  at  the 
end  of  sixteen  years,  it  is  a  very  serious  ques- 
tion whether  the  failure  to  sue  on  it  for  nine 
years,  even  with  additional  circumstances, 
would  warrant  a  presumption  of  payment. 
The  failure  to  sue  for  three  years,  whilst  the 
holder  was  in  good  circumstances,  affords  but 
a  slighttfpresumption  against  him.  And  when 
the  debtor  removes  to  a  neighboring  8tate, 
the  presumption  of  paymt^nt  arising  from 
lapse  of  time,  is  repelled  during  the  period 
when  the  debtor  ana  creditor  resided  in  dif- 
ferent States ;  Mann  v.  Mannin>g,  12  S.  &  M. 
615. 

18.  Rebutter  of  such  presumption,  A  bill 
single,  overdue  for  many  years,  was  presented 
to  the  maker  for  payment,  and  he  said  he 
would  make  inquiry  in  another  State,  where 
the  bill  single  was  made,  to  ascertain  if  the 
debt  had  not  been  paid,  and  if  not  paid,  he 
would  pay  it ;  but  he  took  no  steps  to  make 
the  inquiry :  Held,  that  this  was  a  circum- 
stance to  repel  the  presumption  pf  payment 
arising  from  lapse  or  time  ;  lb, 

19.  Parol  proof  Proof  of  payment  of  a 
bond  may  be  made  by  parol ;  Tinnin  v.  Gar- 
reU.  4  8.  &  M.  207. 

19a.  Declaration  of  creditor  as  affording 
presumption  of  payment.  The  declaration  of 
the  creditor  to  the  surety,  that  he  wns  in- 
debted to  the  principal,  and  there  was  to  be 
a  settlement  between  them,  and  that  he  would 
look  to  the  surety  no  longer  for  payment, 
though  not  good  as  a  release  of  the  surety,  is 
yet  presumptive  evidence  that  the  principal's 
claim  against  the  creditor  is  sufficient  to  sat- 
isfy the  debt ;  Foster  v.  Walker,  5  G.  365. 

196.  Offer  to  pay  as  proof  When  de- 
fendant has  pleaded  payment,  proof  that,  after 
the  date  of  the  alleged  payment,  he  offered  to 
pay  the  whole  amount  of  the  debt  sued  on, 
without  saying  anything  about  the  alleged 
payment,  is  a  fact  proper  to  go  to  the  jury, 
to  be  judged  of  by  them,  but  is  not  conclusive 
against  the  plea  of  payment ;  Mangum  v.  Ball^ 
43  M.  288. 

in.  Pleadings. 

20.  Plea  under  staiute  in  Poindexter's  Code, 
The  plea  of  payment  as  regulated  by  statute 
(Poindexter's  Oode,  118),  is  confined  to 
actions  of  debt  on  bills  single,  or  penal  bonds, 
and  to  debt  or  scire  facias  on  judgments  ;  it 
does  not  extend  to  actions  of  covenant  for  the 
delivery  of  specific  articles ;  Barnes  v.  Uoyd, 
1  H.  584. 

21.  Proven  without  bill  of  particulars,  Ac- 
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tnal  payment  may  be  proren  under  a  plea  of 
payment  (or  even  under  the  general  iBSue), 
without  a  bill  of  particulars  filed  with  it ; 
Miller  V.  Brooks.  4  S.  &  M.  175. 

22.  Plea  of  partial 'payment.  Under  a  plea 
of  payment  m  full,  proof  of  a  partial  payment 
may  be  made ;  Cage  v.  Her.  3  S.  &  M.  410. 

See  Plbadinos,  133  to  136. 

17.  Mifloellaneons. 

23.  Privilege  of  debtor  to  pay :  Assignment 
of  debt  without  notice,  A  debtor  may  always 
Yoluotarily  discharge  a  debt  under  the  same 
circumstances  under  which  the  law  would  com- 
pel him  to  make  payment.  Hence,  if  a  client 
draw  an  order  in  nis  own  favor,  on  his  attor- 
ney, and  procure  the  latter  to  accept  it,  to 
be  paid  out  of  money  to  be  collected  by  the 
attorney  for  the  client,  and  at  the  same  time 
inform  the  attorney  that  this  was  done  for 
the  purpose  of  assigning  the  order  to  one  of 
his  creditors  ;  the  attorney,  on  collecting  the 
money,  may  pay  it  to  his  client  without  a  pro- 
duction of  the  acceptance,  if  he  receive  no 
other  notice  that  the  order  has  been  assigned. 
'!'he  absence  of  the  paper  when  the  attorney 
made  payment,  would  be  a  circumstance  to 
put  the  attorney  on  inquiry ;  but  his  duty  in 
that  respect  would  be  discharged  by  an  in- 
quiry of  his  client,  since  the  transaction  dis- 
closed to  him  no  other  person  to  whom  he 
could  apply;  Shields  v.  Taylor,  3  0.  13. 

24.  Plea  of  note  acquired  by  defendant,  A 
note  against  the  plaintiff  in  favor  of  a  third 
party,  may  be  pleaded  as  a  set-off,  if  the  de- 
fendant acouired  it  before  the  suit  com- 
menced. The  onus  of  showing  this  is  on  the 
defendant;  Carprew  v.  Carnaunn.  4  H.  370. 

See  Appropriation  of  Faimkhts.  Set- 
off. 


^mihnim^. 


Sentence  to,  A  sentence  to  the  penitentiary 
suspends  the  right  of  the  prisoner  to  sue  for 
the  term  of  the  sentence ;  Beck  v.  Beck,  7  Q. 
72. 

gerBomt  gsM^. 

See  Seavbs.  Sales.  Registration.  Will. 
Frauds,  Statute  OF.  Limitation  of  Estates. 

1.  Meaning  of  term.  It  is  a  matter  of 
doobt  whether  the  terms  "  personal  estate  of 
any  kind  whatever,"  taken  alone,  would  em- 
brace  promissory  notes,  and  it  seems  they 
would  not ;  Mclntyre  v.  Ingraham,  6  G.  25. 

See  Property. 

2.  Possession  of  personalty  evidence  of 
ownership.  The  possession  of  personal  prop- 
erty is  prima  facie  evidence  of  title  in  the 
possessor ;  and  such  title  is  presumed  to  be 
oona  fide  until  the  contrary  is  shown  ;  Roach 
V.  Anderson,  6  C.  234.  And  it  is  the  policy 
of  the  law  to  treat  the  possessor  as  owner, 
when  there  is  no  record  that  he  claims  under 
a  loan  ;  Falconer  v.  Holland,  5  S.  &  M.  689. 

3.  Possession  of  agent  as  notice.  The  pos- 
session of  a  slave  by  an  agent,  is  not  notice  to 
a  purchaser  from  the  principal,  of  an  unre- 


corded mortgage  on  the  slave  made  by  tbe 
agent.  His  possession  will  be  regarded  as 
the  possession  of  the  principal ;  Harmon  v. 
Short  ^^,k  M.433. 

4.  Registration  of  title  to  personalty.  The 
Act  of  1822  (H.  &  H.  344, }  4).  respectingtbe 
registration  of  titles  to  personal  estate,  does 
not  apply  to  title  deeds  made  prior  to  the 
passage  of  the  act;  Palmer  v.  oVo  «  1  S.  4 
M.  48 ;  S.  P.,  Taylor  v.  Stone,  13  S.  &  M. 
652  ;  PreweU  v.  Dobhs.  lb.  431. 

Nor  do  our  registration  laws  apply  to  deeds 
in  trust  or  mortgages  executed  in  aDOther 
State,  on  property  then  situated  there,  but 
afterwards  removed  here  ;  Presly  v.  Rodgers, 
2  C.  520  ;  Barker  v.  Stacy,  3  C.  471. 

5.  Same*  The  said  4th  section  only  applies 
to  deeds  of  personal  property  in  this  Slate, 
when  the  conveyances  are  made  here,  and 
there  is  a  subsequent  removal  of  the  properly 
from  one  county  to  another  in  this  State; 
Palmer  v.  Cross,  1  S.  &  M.  48. 

6.  Same.  Without  some  statutory  provis- 
ion requiring  it,  deeds  to  personalty  need  not 
be  recorded  in  this  State ;  lb, 

7.  Possession  if  personalty  for  three  years. 
The  statute  of  frauds,  making  possession  for 
three  years  vest  the  title  to  personalty  in  the 
possessor,  so  far  as  creditors  and  purchasers 
are  concerned,  does  not  apply  unless  the  pos- 
session has  continued  for  tnree  years  in  this 
State ;  Ib.',S,  P.,  Moseby  v.  WHliams,  5  H. 
520.  And  the  possession  need  not  be  adverse ; 
Palmer  v.  Cross,  supra, 

8.  Action  for  injury  to.  In  an  action  on 
the  case  for  injuries  to  personal  property,  it 
must  be  shown  that  the  plaintiff  had  at  the 
time  of  the  injury,  a  legal  right  or  interest  in 
the  matter  or  thing  affected  by  the  injury. 
Th6  absolute  or  general  owner,  having  the 
right  ol  immediate  possession,  may  in  general 
maintain  an  action  for  an  injury  thereto, 
though  at  the  time  of  the  injury  the  chattel 
was  in  possession  of  a  servant,  carrier  or 
other  bailee.  But  if  the  goods  have  been  let 
to  hire,  the  action  cannot  be  maintained  by 
the  general  owner,  unless  an  injurv  to  bis  re- 
versionary interest  be  establishea.  Hence, 
the  owner  of  a  slave  who  has  hired  him  out 
for  a  year,  cannot  maintain  an  action  against 
the  sheriff,  for  wrongfully  levying  on  him  and 
taking  him  out  of  possession  of  the  hirer,  if 
the  slave  was  returned  to  the  owner  uninjured, 
at  the  expiration  of  the  year;  Lacoste  v.  Pip- 
kin, 13  S.  <k  M.  539. 

9.  Evidence  of  title.  If  the  purchaser  of 
a  chattel  deliver  possession  to  another,  upon 
his  claim  of  title,  and  there  be  no  other  evi- 
dence of  ownership,  this  will  be  sufficient  to 
show  ownership  and  title  in  the  person,  to 
whom  the  dehvery  was    made;    Frizell  v. 

WTi^e,  5  0.  198. 

10.  Sale  without  delivery,  A  sale  of  a 
speci6c,  designated  chattel,  at  the  time  in 
the  possession  of  a  third  person,  and  the  pay- 
ment  of  the  purchase  money,  vests  in  the  pur- 
chaser a  good  title,  though  the  actual  pos- 
session be  not  changed  ;  Vassell  v.  BcLckraek^ 
42  M.  56. 

11.  Destruction  after  conversion.    A  party 
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who  wrongfully  converts  personal  property 
to  his  own  uso,  is  liable  to  the  true  owner  for 
the  value  lhereoF»  though  the  property,  subse- 
quent to  the  conversion,  was  destroyed  by 
the  public  enemy,  or  otherwise;  Mason  v. 
O'Brien,  42  M.  420. 

12.  Term  for  years  in  land.  A  term  for 
years  in  land  is  personal  estate,  and  on  the 
death  of  the  tenant  for  years  during  the  term, 
it  goes  to  the  administrator  and  not  to  the 
heirs;  and  upon  an  insufficiency  of  person- 
alty to  pay  debts  resulting  from  a  devastavit, 
a  sale  of  the  terra  will  be  decreed,  before  the 
creditor  has  exhaust<^d  his  remedies  against 
the  administrator;  Webster  v.  Ptrker,  42  M. 
465 ;  S.  P.,  Montgomery  v.  Dillingham,  3  S. 
&  M.  647. 

13.  Lien  on  personalty.  Money  advanced 
by  one  party  to  another,  to  enable  him  to 
erect  a  steam  mill  and  apparatus,  creates  a 
debt,  bnt  is  no  lien  on  the  mill  and  appara- 
tas ;   Weathersby  v.  Sleeper,  42  M.  732. 

1.  As  an  expert.  A  physician  may  be  ex- 
amined as  an  expert,  though  he  is  not  a  gradu- 
ate,  and  has  no  license  to  practice  from  any 
medical  board ;  N.  0.  J.  ^  O.  N.  R.  R. 
Co.  v.  Allbriton,  9  G.  242. 

2.  As  to  proof  of  a  physician's  account, 
see  Evidence,  358. 

3.  As  to  barring  by  limitations  of  physi- 
€ian*8  account^  see  Limitation  op  Actions,  60. 

1.  Kight  to  take  toll.    There  is  an  implied 
undertaking  on  the  part  of  an  incorporated 
plank  road  company  with  a  person  travelling 
on  their  road,  that  the  road  bed  is  reasonably 
fit  for  use;  and  such  undertaking  on  the  part 
of  the  company,  constitutes   the  considera- 
tion for  the  obligation  of  the  traveller  to  pay 
toll ;     and  hence,  if  the  company  fail  in  the 
performance  of  their  undertaking,  there  is  no 
binding'  obligation  on  the  traveller  to  pay  toll, 
and  he  cannot  be  compelled  to  do  so ;  Sims 
V.  Fazoo  ^  Big  Black  Plank  Road  Co.,  9 
G.  23. 

^xnin$  §Mh  md  J§ond§. 

1.  Planters'  Bank :  Act  allowing  it  to  sur- 
render    charter.     In    1843,   the    Legislature 
passed  a  general  act,  prescribing  the  mode  of 
proceedings  against  banks,  for  a  forfeiture 
of  their  charters ;  and  in  the  same  year  pro- 
ceedings were  commenced  against  the  Plant- 
ers' 3aQk.    In  1844,  the  Legislature  passed 
another    act,  relating  alone  to  the  Planters* 
Bank,  and  one  other  bank,  authorizing  them, 
upon    certain  conditions,  to  surrender   their 
charters,  and  upon  their  refusal  to  do  so,  di- 
recting^     the    attorney  general    to    proceed 
against   them  in  chancery  to  wind  them  up. 
Tne    law     also   provided   that  if  the    banks 
shoald  surrender  their  charters,  they  should 
no  longer    be  amenable  to  the  provisions  of 
the  Act  of  1843.   The  Planters'  Bank  did  not 


surrender  its  charter,  and  the  attorney  gen- 
eral never  instituted  anv  proceedings  against 
it  in  chancery :  Held,  that  the  bank  was  still 
liable  to  the  proceedings  which  had  already 
been  commenced  under  the  Act  of  1843,  and 
that  there  was  not  such  necessary  repug- 
nancy in  the  two  acts,  as  to  the  Planters* 
Bank,  as  to  make  the  latter  a  repeal  of  the 
former ;  Planters'  B'k  v.  The  State,  6  S.  & 
M.  628. 

2.  Treasurer's  right  to  pa^  coupons.  The 
State  treasurer  has  no  right  to  pay  coupons 
of  interest  on  the  Planters'  Bank  bonds,  ex- 
cept upon  a  warrant  issued  therefor  by  the 
auditor  of  public  accounts ;  mison  v.  Grif" 
fith,  2  C.  468. 

3.  Sinking  fund  pledged  to  pay  interest  on 
Planters'  Bank  bonds. '  The  Act  of  4th  of 
March,  1848,  directs  the  sinking  fund  to  be 
appropriated  to  the  payment  of  the  coupons 
of  interest  of  the  Planters*  Bank  bonds,  ac- 
cording to  their  priority  in  fallinc  due.  There 
were  bonds  bearing  interest,  which  had  tlo 
coupons  attached :  Held,  that  however  just 
ii  may  be  to  pay  the  interest  as  it  may  ma- 
ture, by  an  appropriation  of  the  sinking  fund 
pro  rata,  yet  as  the  Legislature  has  specially 
appropriated  it  to  *•  coupons"  of  interest,  no 
other  interest  could  be  paid  out  of  it :  Held, 
further,  that  the  auditor  should  not  issue  his 
warrant  for  any  coupons  falling  due  in  Septem- 
ber, until  it  appeared  that  all  the  coupons 
falling  due  in  the  previous  March  had  been 
paid,  or  that  there  was  money  enough  left  of 
the  sinking  fund  to  pay  them;  Swann  v. 
Wilson,  2  C.  471. 

UltHditiQ^. 

See  Abatrmrnt.    Amrndmrnt.    Practice. 

I.  General  principles i 

II.  Construction  of  pleadings 6 

111.  The  declaration. 

/.   JTie  /iling  and  the  bill  of  particulars. ...     1 1 

2.  Setting  out  a  writing  according  to  its 

legal  effect.,..    

3.  Certainty  in  setting  out  plaintiffs  right. 

4.  Clerical  error  in 

jr.  Statement  o/the  consideration 


b.  Setting  out  the  damages.. 
-     "  00/0/ 


7.  Proof  0/  unnecessary  averments 

8.  The  common  counts 

9.  jfoinder  0/  counts 

10.  Partners  as  plaintiffs  and  d^tndanis.. 

11.  Declarations  on  statutes 

12.  Declaration  in  replevin 

13.  Declaration  in  assumpsit 

14.  Actions  against  makers  and  endorsers 

0/ bills,  &>c 

rj.  Miscellaneous 

IV.  Departure  in  pleading ^ 

V.  Duplicity  in  pleading 

VI.  Demurrer. 
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Miscellaneous « 174 


I.  Oeneral  Frinoiples. 

'  ] .  Prima  fade  case  only  need  he  stated. 
The  pleader  is  bound  only  to  plead  a  prima 
facie  case ;  he  is  not  bound  to  traverse  the 
matter  which  may  be  set  up  in  avoidance  of 
that  pleading ;  Kershaw  v.  Merchants'  Bank 
of  New  Fork,  7  H.  3«6. 

2.  Not  bound  to  set  otU  facts  presumed  from 
those  pleaded.  Nor  is  he  bound  to  aver  the 
existence  of  a  state  of  facts  which  the  law 
presumes  from  the  facts  pleaded.  Hence,  a 
plea  setting  up  a  patisfaction  of  a  judgment, 
averring  a  levy  on  sufficient  personalty  to 
satisfy  it,  need  not  aver  a  sale,  nor  negative 
a  legal  amotion  of  the  levy ;  lb. 

3.  Irrelevant  and  redundant  matter  stricken 
out.  Irrelevant  and  redundant  matter  in 
pleading  should  be  stricken  out  on  motion ; 
but  if  not  stricken  out,  it  does  not  invalidate 
the  matter  which  is  well  pleaded.  Hence,  if 
a  declaration  be  sufficient  in  all  other  respects, 
but  contains  matter  which  is  irrelevant  and 
redundant,  a  demurrer  to  it  should  not  be 
sustained;  the  proper  mode  of  objection 
would  be  a  motion  to  strike  out ;  Hurt  v. 
Southern  R  R.  Co.,  40  M.  391. 

4.  Lc^s  particularity  and  certatntyj  where 
facts  pleaded  lie  in  knowledge  of  the  adver- 
sary. Less  particularity  in  pleading  is  re- 
quired, where  the  facts  lie  more  in  the  knowl- 
edge of  the  opposite  party  than  of  the  party 
pleading;  and  hence,  where  the  defendant 
executed  a  writing  to  plaintiff's  intestate, 
acknowledging  the  receipt  '*of  claims  on 
various  individnals."  amounting  to  a  sum 
*' between  four  and  five  hundred  dollars,"  and 
which  he  promised  to  collect  and  pay  to  the 
decedent ;  in  a  suit  thereon  to  recover  damages, 
upon  the  ground  that  the  defendant  had 
negligently  failed  to  take  steps  to  collect 
them,  whereby  some  of  the  claims  had  become 
worthless,  and  some  had  become  barred  by 
the  statute  of  limitations,  it  is  unnecessary 
for  the  plaintifif  to  describe  the  claims  in  his 


declaration  with  more  particularity  than  they 
are  set  out  in  the  receipt  sued  on  ;  Moore  v. 
Gholson,  5  G.  372. 

5.  Omission  to  state  in  declaration  (he form 
of  the  action.  The  omission  of  the  plaintiff  to 
state  in  his  declaration  the  form  of  the  action, 
is  a  fault  in  pleading  tending  to  embarrass 
greatly  the  cause ;  but  whether  the  defect  i8 
faial  on  general  demurrer;  Quaere f  Black- 
well  V.  Reid,  41  M.  102. 

oa.  Object  of  pleading.  The  object  of  plead- 
ing is  to  state  in  a  concise  form  and  by  posi- 
tive averment,  the  facts  constituting  a  cause 
of  action  on  the  one  side,  and  the  defence  on 
the  other ;  and  this  altercation  is  to  be  con- 
tinued till  the  parties  arrive  at  a  distinct  issue 
of  law  or  fact  that  shall  fairly  dispose  of  the 
merits  of  the  controversy.  And  our  statutes 
relating  to  pleading  and  amendments  have 
greatly  enlarged  the  powers  of  the  courts  to 
facilitate  this  object ;  Weathersby  v.  SindaiTy 
43  M.  189. 

bb.  Same:  Effect  of  Revised  CodeoflHl. 
Under  the  provisions  of  the  code,  litigants 
are  not  held  to  strict  technical  rules  of  plead- 
ing. All  that  is  required  is  to  state  in  ordi- 
nary and  concise  language  the  facts  constitu- 
ting a  substantial  cause  of  action  or  defence; 
Lamkin  v.  Nye,  43  M.  241. 

5c.  Same :  Case  in  judgment :  M€chani(^s 
lien.  A  mechauic  and  material  roan,  who  has 
commenced  a  personal  action  to  recover  for 
building  a  house,  and  furnishing  materials 
therefor,  may,  after  plea  tiled,  change  his 
form  of  action,  and  substitute  in  lieu  of  his 
declaration  in  assumpsit,  a  proceeding  in  r^m, 
to  enforce  his  lien  j  Weathersby  v.  Sinclair ^ 
43  M.  189. 

As  to  false  pleas,  %^epost,  154, 155. 

n.  Oonstrnction  of  Pleadings. 

6.  Construed,  ut  res  magis  valeat  quam 
pereat.  It  is  a  rule  in  tlie  construction  of 
pleadings,  that  where  an  expression  nsed  by 
the  pleader  is  capable  of  dififerent  meanings, 
that  one  will  be  adopted  which  will  support 
the  pleading,  and  not  that  which  will  defeat 
it ;  Pender  v.  Dicken.  5  0.  252. 

7.   Construction  as  to  form  of  action.  The 
character  of  an  action,  us  to  whether  it  is  in 
tf>rt  or  ex  contractu,  must   be  determined  by 
the  nature  of  the  grievance,  rather  than  the 
form  of    the    declaration;   Hiim    v.     jtfc- 
Caughan,  3  G.  19  ;  NO,  J.  Sr  G,  N.  R.  R 
Co.  V.  hurst.  1  G.  660.     Hence,  where  the 
ground  of  complaint  against  a  common  car- 
rier, is  his  failure  to  comply  with  an  engage- 
ment made  with  the  parties  by  previous  ad- 
vertisement, to  stop  at  a  particular  place, 
and  transport  passengers  thence  to    another 
point,  it  will    be   considered   as  an    action 
founded  in   tort,  although    the   declaration 
allege  a  promi^e  to  the  plaintiff  arising  from 
the  advertisement ;  and  moreover,  in  cases  of 
that  kind,  courts  are  inclined  to  consider  the 
action  as  found  in    tort,  unless  a     special 
contract  be  very  clearly  stated;    JTetm  v. 
McCaughan,  supra.    And  so  also  in   snita 
agdinsi   common  carriers  for   a  breacb  of 
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datyin  failinjBf  to  put  passengers  off  at  the 
proper  station,  the  courts  are  inclined  to 
consider  the  action  as  found  in  tort,  unless 
a  special  contract  very  clearly  appear  to  be 
the  gravamen  of  the  complaint;  N,  0.  J.  (f 
G.  N.  R.  R.  Co  y.  Hurst,  supra. 

8.  Ej^ect  of  averring  an  act  to  be  done 
according  to  law.  An  averment  in  a  de 
claration  that  the  defendant  subscribed  for 
certain  shares  in  the  capital  stock  of  plain- 
tiff's company.  *'  accordini^  to  the  statute  in- 
corporating the  company,"  will  be  'held  on 
peneral  demurrer,  to  mean  that  the  defendant 
bad  done  everything?  required  by  the  charter 
in  order  to  become  a  subscriber ;  Fiser  v. 
Miss.  Sr  Tenn.  R.  R.  Co,^ G.  359. 

9.  Construction  of  averment  in  reference 
to  sale  of  goods.  The  declaration  averred 
that  the  defendant  promised  to  accept  and 
pay  for  a  gin  of  a  specified  description,  to  be 
delivered  on  a  future  day,  *•  if  it  should  per- 
form well  *'  when  put  in  operation,  "  accord- 
ing to  the  directions  accompanyinjr  the 
same ;"  and  that  the  plaintiff  had  delivered 
the  gin  of  the  description  required,  '*  and 
that  it  would  have  performed  well."  but  de- 
fendant refused  to  accept  it:  Held,  on  de- 
murrer, that  it  suflBciently  appeared  that  the 
instructions  accompanied  the  jrin  when  it 
was  delivered;  Crawford  v.  Avery^  6  G. 
205. 

10.  Construction  of  the  term  **  transfer." 
The  term  **  transfer."  when  applied  to  nego- 
tiable paper,  does  not  indicate  the  particu- 
lar mode*  of  passing:  the  interest  in  it,  nor 
that  the  legal  title  is  assigned ;  and  hence,  a 
declaration  averring  that  a  promissory  note 
sued  on  has  been  transferred  by  the  nominal 
plain  tiff  to  the  usee,  does  not  show  that  the 
legral  title  is  in  the  latter,  and  is  conse- 
qaently  good ;  Montague  v.  King,  8  G.  441. 

m.  The  Declaration. 

I.  The  Filing  of  the  Bill  of  Particnlari  and 

Exhibiti. 

II .  Wken  filed.  To  enable  the  plaintiff  to 
take  judgment  by  default  in  the  Circuit 
Court  at  the  return  term,  it  is  necessary  that 
the  declaration  should  be  filed  when  the  suit 
was  commenced ;  Merritt  v.  White,  8  G.  438. 

12.  The  hiU  of 'particulars.  In  an  action 
by  an  accommodation  acceptor  against  the 
drawer,  the  bill  must  be  so  described  in  the 
account  sued  upon,  as  to  identify  it ;  Curry  v, 
Kurtz,  4G.  24. 

See  Bill  of  Particulars,  for  all  the  de- 
cisions on  this  subject. 

13.  F^ing  of  instrument  sued  on.  The  in- 
strument on  wnich  an  action  is  founded,  is  by 
statate,  when  filed  (or  a  copy  of  it)  with  the 
declaration,  a  part  of  the  record,  but  it  is  no 

J)art  of  the  declaration,  and  cannot  be  re- 
erred  toin  aid  of  the  declaration ;  whatever 
is  material  in  it  must  be  set  out  by  proper 
averments,  according  to  its  legal  effects; 
Marshall  v.  Hamilton,  41  M.  229 ;  Blackwell 
V.  Het'clf  lb.  102.  But  this  does  not  constitute 
them  a  part  of  the  record  in  a  strictly  legal 
sensOf    thongh  copied  in  it ;  and  hence,  the 


Hi^h  Court  cannot  look  to  such  copy  as 
evidence,  in  order  to  see  whether  the  result 
was  right ;  Gale  v.  fjanraster,  44  M.  413. 

14.  Piling  of  any  other  instrument.  But 
any  other  instrument  than  the  one  sued  on, 
filed  with  the  pleadings,  is  no  part  of  the  re- 
cord, and  cannot  be  noticed  as  such  for  any 
purpose.  The  practice  of  filing  written  proofs 
as  exhibits  in  an  action  at  law.  is  unwarran- 
ted :  Marshall  v.  Hamiltfyn^Al  M.  229;  S;  P., 
Lee  V.  Dozier,  40  M.  477. 

2.  Setting  ont  a  Writing  according  to  iti  Legal 
Effects. 

15.  Setting  ov^  the  legal  effect,  sufficient. 
Onlv  the  legal  effect  of  a  writing  declared  on, 
need  be  set  out ;  Mullen  v.  Jelks.  W.  205.  It  is 
unnecessary  in  dechiring  on  a  note  or  bill 
single,  to  do  more  than  to  describe  it  ac- 
cording to  its  legal  effect;  and  should  that 
part  of  the  paper  which  describes  the  con- 
sideration, the  use  for  which  it  was  intended, 
or  the  liability  of  others  (than  the  defendartt) 
be  set  out,  it  will  be  surplusage;  Berthe  v. 
Briggs,  1  H.  195.  The  instrument  must  be 
set  out  according  to  iU  legal  effect ;  Black- 
well  V.  Reid  41  M.  102;  S.  P.,  Marshall  v. 
Hamilton,  ante,  14 ;  and  it  is  an  improper  mode 
of  pleading  at  law,  to  set  out  the  instrument 
sued  on  in  hoec  verba  ;  it  should  be  described 
according  to  its  legal  effect;  Lee  v.  Dozier, 
40  M.  477 ;  and  ante,  14. 

17.  Certain  omissions  justifiable:  Addition 
to  signature.  A  mere  addition  to  the  signa- 
ture of  the  writing  sued  on,  denoting  tlie 
character  in  which  a  party  signs  it,  or  the 
purpose  of  the  contract,  as  the  words  "in 
liquidation."  appended  to  a  partnership  signa^ 
ture.  may  be  safely  omitted  in  the  declaration 
Fairchild  v.  Grand  Gulf  Rk,  5  H.  597. 

18.  Same:  Other  instances  in  respect  to 
supersedeas  bond.  If  a  declaration  on  a 
supersedeas  bond,  set  out  the  bond  in  hcec 
verba,  and  the  bond  admits  the  existence  of 
the  writ,  the  declaration  will  not  be  bad  on 
demurrer,  for  want  of  an  averment,  that  the 
writ  issued ;  the  bond  admits  the  writ,  and  if 
there  be  any  defects  in  it,  they  are  matters  of 
defence  on  issue  joined ;  if  indeed  the  execu- 
tion of  the  bond  does  not  waive  all  objections 
to  previous  proceedings.  Nor  is  it  a  good 
objection  to  such  a  declaration  that  it  does  not 
set  forth  with  sufficient  averments,  the  judg- 
ment and  execution  in  consequence  of  which 
the  writ  of  supersedeas  issued;  if  the  bond 
recite  the  judgment,  this  is  a  waiver  of  the 
objections ;  Harper  v.  Montgomery,  11  S.  & 
M.  611.    ^ee  post,  19. 

8.  Certointy  in  Setting  ont  Plalntiir's  Bight 

19.  Flatntijps  right  must  be  set  out  dearly : 
Case  in  judgment.  To  an  action  on  a  super- 
sedeas bond,  the  defendant  pleaded  general 
performance,  and  the  plaintiff  replied  and  as- 
signed as  a  breach,  '*  that  the  defendant  did 
not  prosecute  his  said  supersedeas  with 
effect,  nor  has  he  well  and  truly  paid,''  &c.,  but 
did  not  aver  that  any  supersedeas  had  ever 
issued,  and  there  was  a  demurrer  to  the  repli* 
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cation  for  that  omission:  Held,  that  in  as- 
signing the  breach  of  a  bond,  the  plaintiff 
must  state  all  that  is  necessary  to  give  him  a 
cause  of  action  with  particularity,  as  to  how 
the  breach  occurred ;  and  that  the  issuance 
of  the  supersedeas  was  material,  and  should 
have  been  averred ;  Wfiarton  v.  Porter,  10 
S.  &  M.  305.    See  ante,  18. 

20.  Same :  Case  in  judgment  The  declara- 
tion in  an  action  by  the  assignee  of  a  turn- 
pike company,  to  recover  tolls  from  passen- 
gers over  the  road,  averred,  that  the  defend- 
ants were  indebted  to  plaintiff  for  tolls  due 
for  the  passage  of  their  stage-coaches  over 
the  turnpike  road  of  plaintiff,  the  right  to 
which  had  been  dolv  granted  by  the  Legisla- 
ture to  G.,  and  by  him  assigned  to  plaintiff: 
Held,  on  demurrer  to  be  sufficient ;  Dvlaney 
V.  Starke.  7  S.  &  M.  375. 

20a.  Setting  out  breach  of  bond  with  alter- 
native condition.  If  the  condition  of  a  bond 
be  for  the  performance  of  one  of  two  alterna- 
tive covenants,  in  assigning  a  breach  thereof, 
the  performance  of  each  and  all  the  cove- 
nants should  be  negatived ;  Shaefer  v.  Minor, 
1  H.  218. 

As  to  breach  of  guardian's  bond,  see  post, 
152,  153. 

21.  Where  general  pleading  allowed  in  as- 
signing  breach  of  a  bond.  In  assigning  a 
breach  of  a  bond,  when  the  subject  compre- 
hends a  multiplicity  of  matters,  general  plead- 
ing is  allowed.  Hence,  an  assignment  will  be 
good  which  avers  that  the  defendant  col- 
lected several  sums  of  money  amounting  to 

S 1  by  virtue  of  several  executions  in 

his  hands,"  is  not  bad  for  a  failure  to  show 
the  specific  sura  received  on  each  execution ; 
Mattheios  v.  Bailey,  3  C.  33. 

22.  Certainty  as  to  extrinsic  matters.  In 
declaring  on  a  contract,  which  is  not  suffi- 
ciently explicit  in  it**elf,  and  where  its  valid- 
ity depends  upon  extrinsic  matters,  either 
expressly  referred  to  by,  or  necessarily  arising 
out  of,  the  contract,  the  extrinsic  matters 
must  be  supplied  by  proper  avern^ents  in  the 
declaration ;  Rileys'  Adm'r  v.  Vanhouten,  4  H. 
428. 

22a.  Declaration  against  afemme  covert. 
The  plaintiff  in  an  action  aguinst  a  femme 
covert  must  set  out  in  his  pleading,  the  special 
circumstances  which  authorize  her  to  make  a 
contract.  It  must  appear  uf  record  in  some 
form  or  other  that  all  the  necessary  facts  ex- 
isted, in  order  to  make  the  contract  binding 
on  the  wife ;  Dunbar  v.  Meyer,  43  M.  679. 

4.  Clerical  Error. 

23.  Case  in  judgment.  If  the  declaration 
aver  that  the  note  sued  on,  is  due  at  a  time 
prior  to  its  date,  it  is  a  mere  clerical  error 
and  cured  by  verdict ;  Shrock  v.  Bowden,  4 
B.  426.    See  Clrrical  Krrob. 

5.  Statement  of  the  Consideration. 

24.  When  necessary.  In  declaring  on  a 
writing,  which  is  neither  a  deed,  bill,  or 
note,  a  consideration  must  be  stated,  and  the 
omission  to  do  so  not  cur^d  bv  verdict ;  Minn 
Y.  Michie,  W.  244.     And  wherever  the  con- 


tract declared  on,  or  set  up  as  a  defence, 
does  not  import  a  consideration,  the  declara. 
tion  or  plea  should  set  out  the  consideration; 
Willis  V.  Ives.  1  S.  &  M.  3o7. 

As  to  setting  out  consideration  of  guar- 
dian's bond,  see  post,  1.^2. 

6.  Setting  ont  the  Damages. 

25.  Damages  for  breach  of  supersedeas 
bond.  The  declaration  on  a  supersedeas 
bond  averred,  that  the  writ  was  not  prose- 
cuted with  effect,  but  was  discharged,  and 
that  the  defendant  in  the  execution  super- 
seded by  the  writ,  has  not  paid  the  judgment, 
interest  and  damaffps.  whereby  the  bond  be- 
came forfeited  :  Held,  that  this  was  a  suffi- 
cient averment  of  damages ;  Harper  v.  Mofnt- 
gomery.  11  S.  &  M.  611.    See  post,  153. 

26.  Plaintiff  not  limited  in  debt  to  hisde^ 
mand  for  damages.  In  an  action  for  debt^ 
the  plaintiff  is  not  limited  to  the  specific  de- 
mand for  damages  made  in  the  declaration, 
and  he  mny  recover  the  amount  he  is  lejrally 
entitled  to  under  the  proof  not  to  exceed  ihe 
demand  in  the  declaration ;  Hudson  v.  Poin- 
dexter,  42  M.  304. 

7.  Proof  of  ITnnecessary  Averments. 

27.  Rtde  on  this  subject.  ITie  decisions  in 
relation  to  the  necessity  of  proving  unneces- 
sary averments  in  the  declaration,  are  not 
uniform ;  but  except  where  the  averment  is 
descriptive  of  the  subject  matter  to  which  it 
relates,  it  seems  it  will  be  unnecessary  to 
prove  it  in  all  cases,  where,  if  the  converse 
of  it  were  pleaded  and  proven,  it  would  be  an 
answer  or  defence.  Hence,  if  a  declaration 
against  the  guarantor  of  a  promissory  note, 
f|ver  demand  and  notice,  it  may  be  treated  as 
surplusage;  Thrasher  v.  Ely,  2  S.  &  M.  139; 
S.  P.,  Hundley  v.  Backner,  6  S.  &  M.  70. 

8.  Common  Coonti. 

28.  Indebitatus  assumpsit:  Where  it  lies. 
Indebitatus  assumpsit  will  lie  on  a  class  of 
special  contracts  which  have  been  fully  e?e- 
cutecl,  and  when  a  specific  sum  is  due  ;  Fow- 
ler V.  Austin.  1  H.  156.  And  it  may  be  main- 
tained by  an  overseer  for  his  services,  not- 
withstanding there  was  a  special  contract  as 
to  the'price — there  being  no  conditions  as  to 
times  and  periods  of  payment,  nor  as  to  the 
nature  and  peculiarity  of  the  work;  Hill  v. 
Robeson  2  S.  &  M.  541.  Hee  post,  31. 

29.  Time  immaterial  in  this  action.  In 
this  action  the  time  laid  in  the  declaration  for 
the  promise  is  wholly  immaterial ;  and  hence, 
in  an  action  against  an  administrator,  if  the 
promise  be  averred  to  have  been  made  by 
the  intestate,  it  is  immaterial  that  the  date 
laid  is  after  his  death ;  lb, 

30.  Money  had  and  received.  An  action 
for  monev  had  and  received  will  He  when  de- 
fendant has  come  to  the  possession  of  plain- 
tifi^s  propel  ty  by  permission  of  law,  and  has 
sold  it.  Courts  are  disposed  to  extend  the 
remedy  of  indebitatus  assumpsit  to  advance 
the  ends  of  justice  ;  Glass  v.  LohdeU,  W. 
105. 

31.  Waiver  of  special  contract.    Plaintiff 
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may  waive  declarinjEf  on  a  special  contract, 
which  has  been  performed,  and  give  it  in  evi- 
dence nnder  the  common  counts ;  yet  he 
cannot  prove  materials  furnished  under  a 
count  for  work  and  labor  done  ;  Richardson 
v.  O'Neal.  W.  469.     See  ante.  28. 

32.  Where  special  contract  is  proven.  Al- 
thouirh  a  special  contract  is  proven,  the  plain- 
tiff may  recover  under  the  common  counts ; 
Amett  V.  Evans,  W.  471  (but  this  is  over- 
raled).  Where  a  plaintiff  declares  on  a  special 
agreement,  he  roust  prove  it  as  laid,  and  if 
there  be  a  special  agreement,  he  cannot 
recover  on  the  common  counts ;  Fowler  v. 
Austin.  I  H.  156 ;  S.  P..  Morrison  v.  Ives^ 
4  8.  &  M.  652.  Yet  if  there  bo  a  count  on 
a  special  agreement  and  also  the  common 
counts,  and  the  plaintiff  wholly  fails  in  his 
right  to  recover  on  the  special  contract,  he 
may  recover  on  the  common  counts,  provided 
the  case  be  such,  that  if  there  had  been  no 
special  contract,  he  might  have  recovered  on 
the  common  counts;  Gtbson  7,  Powell^  b  S. 
AM.  712. 

33.  Where  the  plaintiff  declares  on  a  special 
agreement,  and  also  tiles  the  common  counts, 
if  at  the  trial  he  proves  a  special  agreement, 
but  materially  different  from  that  laid  in  the 
declaration,  he  cannot  recover  on  any  of  the 
counts.  He  cannot  recover  on  the  special 
count,  because  of  the  variance ;  nor  on  the 
conamon  counts,  because  a  ppeoial  contract 
has  been  proven  ;  Drake  v.  Surget,  7  G.  458. 

9.  Joinder  of  Connti. 

34.  Each  count  must  show  liability  on  all 
the  defendants.  Where  a  declaration  against 
two  or  more  defendants  has  two  or  more 
counts,  each  count  must  show  a  liability  on 
the  part  of  all  the  defendants ;  McKee  v. 
Kent,  2  0.  131 ;  Miller  v.  NoHhem  B%b  G. 
412. 

35.  Same:  Joinder  of  joint  count  and 
separate  count.  The  dismissal,  as  to  one  of 
a  suit  brought  against  two  defendants,  upon 
a  joint  demand  against  both,  does  not  alter 
the  complaint  or  change  the  character  of  the 
action;  and  hence,  even  after  such  dismissal 
it  will  be  improper  to  allow  the  plaintiff  to 
amend  his  complaint,  by  inserting  a  new 
count  upon  a  separate  demand  against  one 
of  the  oefendants ;  Miller  v.  Northern  B'k,  5 
G.  412. 

36.  Same  :  Case  in  judgment.  Partner- 
ship contracts  are  by  statute  joint  and  sev- 
eral ;  and  lience,  one  member  of  a  firm  maybe 
suedf  and  a  recovery  had  against  him  upon  a 
partnership  contract,  as  upon  his  individual 
contract*  But  where  a  suit  is  brought  upon 
a  partnership  contract,  as  upon  a  joint  con- 
tract, a  recovery  cannot  be.  nad  against  any 
member  of  the  firm,  unless  the  contract  'be 
proven  to  be  joint,  as  alleged ;  lb. 

37.  Counts  for  fraud,  and  for  false  war- 
TCiitity  united.  Counts  for  fraudulent  repre- 
sent&tions  of  soundness,  and  for  a  breach 
of  I'varranty  of  soundness,  may  be  united ; 
JPkxtt^rson  V.  KirUand.  5  G.  423. 

BS .  Courts  on  parol  and  sealed  a,greements, 
jk  count  in  debt  on  a  promissory  note  may  be 


united  with  a  connt  on  a  sealed  instrument ; 
Mardis  v.  TerreU.  W.  327. 

38a  Counts  on  debt  and  trespa^  cannot  be 
joined.  A  count  on  debt  for  the  statutory 
penalty  for  cutting  trees,  and  a  count  on  tres- 
pass for  damages,  cannot  be  joined ;  Elder  v. 
Hilzheim,  6  G.  231. 

10.  Partners  as  Plaintlfb  and  Defendants. 

39.  Partners  cannot  sue  in  partnership 
name.  Partners  cannot  sue  or  be  sued  in  the 
partnership  name ;  their  individual  names 
mupt  be  set  out;  except  where  by  statute 
(Rev.  Code  of  1857.  p.  492,  art.  89)  it  is  al- 
lowed the  plaintiff,  when  he  is  ignorant  of  the 
name  of  a  party  defendant,  to  sue  him  by  any 
name  ;  and  when  his  true  name  has  been  dis- 
covered, the  declaration  and  writ  may  be 
amended  accordingly.  Where  the  plaintiffs, 
who  are  partners,  sue  in  the  partnersnip  name 

Sas  J.  K.,  &  Co.),  it  is  not  a  case  of  non-join- 
ler  under  the  statute  (Rev.  Code  of  1857,  p. 
485,  art.  43 \  but  the  declaration  is  bad  on 
demurrer  ;  Blackwell  v.  Reid,  41  M.  102. 

40.  Declaration  against  partners.  The  stat- 
ute declaring  the  contracts  of  partners  joint 
and  several,  materially  chp.nges  the  rules  of 
pleading  in  reference  thereto.  Under  that 
statute,  any  one  or  more  of  the  partners  may 
be  sued  on  a  partnership  contract,  and  in  the 
declaration,  it  is  not  necessary  even  to  allege 
the  existence  of  the  partnership ;  Nutt  v. 
HutU,  4  S.  &  M.  702.    See  arUe,  36. 

11.  Deolarationi  on  Statntes. 

41.  What  it  should  show.  A  declaration 
upon  a  statute  giving  an  action,  which  did  not 
exist  at  common  law,  should  show  by  aver- 
ment, that  the  case  is  no? in  the  statute ;  but 
it  is  sufficient,  if  this  be  done,  to  a  common 
intent.  Thus,  where  a  statute  made  action- 
able words  which  "  are  in  common  acceptation 
considered  as  insults,  and  lead  to  a  breach  of 
the  peace,"  it  was  held,  that  an  averment  in 
a  decl  ration,  that  the  defendant  spoke  the 
words  "  contrary  to  the  statute,  and  with  a 
view  to  insult  the  plaintiff,  and  lead  him  to 
commit  a  breach  of  the  peace,"  was  sufficient 
to  bring  the  case  within  the  statute  j  Scott  v. 
Peebles.  2  8.  &  M.  546. 

See  Action,  29,  e^  seq, 

12.  Deolaration  in  Beplevin. 

See  Rrplevin. 

42.  Divisible  as  to  recovery  and  damages, 
A  declaration  in  replevin  is  divisible  as  be- 
tween the  recovery  and  the  damages ;  and  if 
it  be  good  as  to  one,  and  bad  as  to  the  other, 
a  demurrer  to  the  whole  declaration  will  be 
overruled ;  Newell  v.  Newell,  5  G.  385. 

43.  Dedaration  must  follow  affidavit.  If 
the  affidavit  in  replevin  be  for  a  wrongful  de- 
tention, the  declaration  cannot  be  based  both 
on  a  wrongful  taking  and  detention  ;  the  affi- 
davit and  declaration  must  correspond ;  lb. 

18.  Assumpsit. 

44.  When  it  is  proper,  and  when  not :  In- 
stances, Assumpsit  is  not  the  proper  form  of 
action  to  recover  for  work  and  labor,  which 
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the  defendant  induced  tbe  plaintiff  to  do,  by 
falsely  representing  that  another  would  be 
liable  to  paj  for  it;  but  after  verdict. the  de- 
fect will  be  cured  hy  jeofath  ;  Cartwrtght  v. 
Carpenter,  7  H.  328.  Nor  will  it  lie  against 
an  attorney  for  receiving  depreciated  bank 
notes,  instead  of  lawful  money  for  his  client — 
case  is  the  proper  remedy ;  but  after  verdict 
assumpsit  is  good ;  Kellogg  v.  Budlongt  7 
iJ.340. 

45.  Assumpsit  is  not  an  action  on  the  case. 
An  action  of  assumpsit  is  not  an  action  **on 
the  case."  which  last,  according  to  recent 
authorities,  comprehends  only  actions  ex  de- 
licfn;  Fletcher  v.  Benhrook.  5  S.  A  M.  619. 

45a.  Trespass  waived.  The  proper  form 
of  action  for  an  injury  done  by  a  railroad 
company  to  cattle  depasturing  on  their  track, 
would  be  trespass,  but  the  plaintiff  may  waive 
trespass,  and  sue  in  assumpsit  for  the  value 
of  tne  cattle ;  yet  the  waiver  does  not  give 
him  the  benefit  of  the  statute  which  allows 
him  to  take  judgment  by  default  final  on 
open  accounts  \ehere  there  is  no  plea,  it  ap- 
pearing, from  the  declaration,  that  the  cattle 
were  killed  and  not  bought  by  defendant;  M. 
a  R,  R.  Co.  v.  FoH,  44  M.  423. 

14.  Aotioni  against  Kakers  and  Endorsers,  *o., 
of  Bills  and  Notei. 

See  Bills  op  Eiohanok,  164a.  Action,  15, 
tt  feq. 

46.  Declaration  where  some  are  not  sued. 
Where  some  of  the  drawers  or  endorsers  of 
a  bill  or  note  are  not  sued,  it  is  unnecessary 
for  the  plaintiff  to  aver  that  such  are  dead 
or  non-resident.  If  a  plea  in  abatement  be 
filed,  setting  up  the  non-joinder,  it  must  aver 
their  residence,  ati6  it  must  be  sworn  to. 
But  if  it  appear  affirmatively  in  the  declara- 
tion that  they  are  alive  and  resident  in  the 
State,  objection  may  be  taken  by  demurrer ; 
Lillard  V.  Planters'  Bank,  3  H.  78. 

ISee  Abatement,  4.  Action,  15,  19. 

15.  Xifoellaneoni, 

47.  Avei^ment  as  to  a  foreign  statute.  In 
a  declaration  on  the  record  of  a  judgmont 
rendered  in  a  sister  State,  which  judgment 
was  rendered  against  several  partners  on 
process  served  on  one  alone,  according  to  the 
statutes  of  that  State,  it  is  not  necessary  to 
aver  the  existence  of  such  law.  ITie  aver- 
ment that  the  judgment  was  duly  rendered  is 
sufficient;  and,  if  objection  be  made  by  de- 
fendant on  that  ground,  it  will  be  time  enough 
to  produce  the  statute ;  Stephens  v.  Rohy^  5 
C.  744 

48.  Averment  as  to  precedent  offer  to  per- 
form. In  an  action  to  recover  damages  from 
the  defendant  for  his  refusal  to  permit  plain- 
tiff to  carry  out  his  contract,  the  plaintiff 
need  not  allege  in  his  declaration  an  offer  to 
perform  his  part  of  the  agreement ;  it  is  suf- 
ficient to  allege  his  willingness  to  do  so.  and 
defendants  refusal  to  allow  him  to  do  it ;  Hunt 
V.  Crane,  4  G.  669. 

49.  Where  action  of  debt  lies.  The  action 
for  debt  lies  for  a  sum  certaiu,  or  a  pecuniary 


demand,  which  may  be  easily  reduced  to  a 
certainty,  and  this  rule  applies  as  well  to 
actions  upon  statutes  as  upon  other  demands. 
It  has  been  settled  that  an  action  of  debt 
will  not  lie  on  a  note  payable  in  bank  Dotes, 
because,  in  the  fluctuations  and  changes  to 
which  they  are  liable,  it  is  often  no  easy  mat- 
ter  to  ascertain  their  value.  Hence,  in  an 
action  upon  the  statute  making  the  master 
liable  for  goods  stolen  by  his  slave,  debt  is 
not  proper  if  bank  notes  were  stolen ;  Dov:(iH 
V.  Boyd.  3  S.  &  M.  592. 

See  Action,  23. 

i^a.  Debt  for  cutting  trees.  Debt,  and  not 
trespass  quare  clausum  Jreatt,  is  the  proper 
form  of  action  to  recover  the  statutory  pen- 
ally for  cutting  plaintiff^s  trees;  Eldef  v. 
Hi'lzheim.  6  G.  231.  But  if  the  declaration 
claim  the  statutory  price,  it  is  no  objection 
to  the  recovery  of  the  statutory  price  at  the 
trial,  that  the  declaration  is  in  trespass  and 
not  in  debt.  The  objection  should  have  been 
made  by  demurrer;  Miss.  Cent.  R.  R,  Co,y. 
Whitehead.  41  M.  2V5. 

49ft.  Prof  erf  in  declaration.  See  KxECTJToa 
AND  Administrator,  303a. 

17.  Departure  in  Pleading. 

50.  Departure  not  ctJlowed.  The  plaintiff 
must  not  depart  from,  but  must  sustain  and 
fortify  the  case  made  in  the  declaration. 
When,  therefore,  the  declaration  alleged  that 
the  defendant  had  subscribed  for  certain 
shares  of  stock  in  the  plaintiff's  company, 
and  at  the  time  of  subscription  had  paid  the 
per  centum  thereon,  as  required  by  the 
charter,  and  the  defendant  denied  by  his  plea 
that  he  had  paid  the  per  centum  at  the  time 
of  subscription,  as  alleged,  a  replication  by 
the  plaintiff,  that  after  the  subscription,  bnt 
before  any  calls  were  made  on  the  capital 
stock,  the  defendant  had  paid  the  per  centum 
required,  will  be  a  departure  from  the  declara- 
tion and  bad  on  demurrer;  Fiser  v.  Miss,  if 
Tenn.  R.  R.  Co.,  3  G.  359. 

51.  Same:  Another  instance  of  departure. 
Plaintiffs  (who  were  husband  and  wife)  sued 
defendant  for  money  paid  by  the  wife  to  de- 
fendant for  her  use.  and  the  defendant  pleaded 
payment,  and  filed  as  a  sot-off,  money  due  by 
the  wife  for  the  rent  of  a  hotel.  She  replied, 
denying  liability  on  account  of  her  coverture. 
The  defendant  rejoined  by  denying  that  the 
sum  claimed  in  the  plaintiff's  declaration  was 
paid  to  his  use.  and  averring  it  was  paid  on 
a  parol  contract  for  the  sale  of  the  hotel  by 
the  defendant  to  the  wife;  and  that  said  con- 
tract being  invalid,  he  had  applied  the  money 
to  the  payment  of  his  claim  for  the  use  and 
occupation  of  it  by  her.  He  also  filed  a 
second  rejoinder,  in  which  he  stated  that  the 
money  claimed  in  the  declaration  was  paid  on 
a  narol  contract  for  the  sale  of  the  hotel, 
ann  that  several  items  specified  in  the  plain- 
tiff's bill  of  particulars,  were  not  paid  to  him  on 
said  hotel,  but  were  paid  to  him  as  a  partner  in 
the  firm  of  S.  &  Co.,  of  which  firm  she  had  por- 
chasc  d  goods  to  carry  on  said  hotel :  HtUJU 
1st.  That  the  replication  was  bad  ;  it  shoaid 
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have  been  a  simple  traverse  of  the  plea ;  aod 
on  that  the  wife  could  have  had  the  benefit  of 
her  coverture.  2d.  The  rejoinder  was  bad 
as  being  a  departure  from  the  plea ;  VansarU 
V.  Shdton.  40  M.  332. 

52.  Same:  Instances  held  no  departure. 
To  an  action  on  a  sherifiTs  bond,  the  defend- 
ant pleaded  performance  generally,  setting 
ont  in  his  plea  the  condition  of  the  bond. 
The  plaintiff  replied,  stating  that  he  was  as- 
signee of  certain  fees  due  to  a  former  sherifiF, 
which  the  defendant  had  collected  and  re- 
fused to  pay  over.  To  this  the  defendant  re- 
joined, stating  that  the  said  former  sheriff 
had  assigned  the  said  fees  to  S.  D.,  and  that 
defendant  had  become  liable  to  pay  them  to 
the  assignee  before  the  assignment  to  the 
plaintiff:  Held,  that  this  was  no  departure 
from  the  defence  set  up  in  the  plea;  Mat- 
thews V.  Hambh'n.  6  C.  611. 

^2o    Same:  Instances  of  departure.     The 

Slaintiff  in  his  replication  assigned  as  a 
reach  of  an  injunction  bond,  the  non-pay- 
ment of  a  judgment  different  from  the  one 
mentioned  in  the  injunction  bond,  and  in 
favor  of  a  different  plaintiff:  Held,  to  be  a 
departure;  Gildart  v.  Howell,  1  H.  198. 

V.  Duplicity  in  Pleading. 

53.  Duplicity  defined.  Duplicity  in  plead- 
ing consists  in  alleging  for  one  single  pur- 
pose or  object,  two  or  more  distinct  grounds 
of  defence,  or  causes  of  action  when  one  of 
them  would  be  as  effectual  in  law  as  both  or 
all ;  but  mere  surplusage,  or  that  which  is 
alleged  by  way  of  inducement,  or  for  the  pur- 
pose of  giving  importance  to  another  fact, 
will  not  render  the  pleading  double;  Sfa'e  v. 
Com'l  B'k  of  Manchester,  4  G.  474 ;  Hunter 
V.  Wilkinson,  44  M.  721.  A  pleading 
should  present  but  a  single  ground  of  de- 
fence, or  cause  of  action ;  y^elch  v.  Jamison, 
1  H.  160.  Matter  however  multifarious,  if  it 
constitute  but  one  connected  narration  of  a 
single  defence,  will  not  make  the  pleading 
doable  ;  Hunter  v.  Wilkinson,  44  M.  721. 

54.  Ride  further  explained  and  illustrated. 
And  it  does  not  make  a  plea  double  that 
it  contains  various  circumstances,  if  they 
are  all  stated  by  way  of  inducement  to  the 
main  fact  and  tend  to  one  common  point; 
JEUts  V  Martin,  2  S.  &  M.  187 ;  Ransom  v. 
Cothran,  6  S.  &  M.  167.  Thus,  a  plea,  aver- 
ring that  the  note  sued  on  was  given  for  the 
price  of  a  lot  purchased  by  defendant  upon 
a  certain  condition,  named  in  the  plea ;  that 
the  plaintiff  falsely  and  fraudulently  repre- 
sented that  the  condition  had  been  complied 
with,  and  that  defendant,  confiding  therein, 
iiad  given  the  note ;  that  the  representation 
-was  false  and  the  condition  had  not  been 
complied  with,  and  the  consideration  of  the 
note  had  failed,  is  not  bad  for  duplicity; 
EUis  V.  Martin^  supra.  And  so  where  an 
attorney  being  sued  for  neglect  of  duty,  in 
failing  to  collect  a  claim  in  his  hands,  pleaded 
that  he  had  brought  suit  against  one  of  the 
debtors  at  the  first  term  after  getting  the 
note,  and  had  recovered  judgment,  and  that 


the  debtor  thus  sued  had  sufficient  prop 
bound  by  the  judgment  to  pay  the  debt, 
that  the  defendant  would  have  obtained  s 
faction  of  the  judgment,  but  that  the  p 
tiff,  by  his  own  act,  surrendered  up  and 
cated  the  judgment;  it  was  held  that  the 
was  not  double ;  Ransom  v.  Cothran,  sn 

55.  Same:  Another  illustration.  An 
a  plea  of  duress,  which  rnnccessarily  sel 
in  detail  numerous  circumstances,  which, 
ever,  constitute  but  one  connected  proi 
tion,  and  tend  to  raise  but  one  issue,  is  nt 
that  account  bad  (citiner  and  confirming  J 
som  V.  Cothran  and  Ellis  v.  Martin,  swpi 
Bingham  v.  Sessions,  6  S.  &  M.  13. 

56.  Same:    Another   instance.      A 

"  that  the  note  sued  on  was  obtained  1 
the  plaintiff  by  misrepresentation  and  fr 
in  this  that  it  was  given  for  the  pure 
money  of  a  slave  sold  by  plaintiff  to  del 
ant.  which  slave  the  plaintiff  falsely 
fraudulently  represented  and  warrantei 
be  sound  in  body  and  mind,  and  which  re 
sentation  and  warranty  were,  at  the 
they  were  made,  and  at  the  making  of 
note,  false  and  fraudulent  in  this,  that 
said  negro  was  then  wholly  unsound, 
good,  it  is  sufficiently  full  and  not  liabl 
the  objection  of  duplicity ;  Barker  v.  Jm 
41  M.  240. 

57.  Traverse  pleading  may  he  as  broat 
the  pleading  it  answers.  The  defeu' 
pleaded  accord  and  satisfaction,  aver 
that  he  had  conveyed  to  the  plaintiff  a  t 
of  land  which  the  plaintiff  had  accepte 
satisfaction  of  the  debt.  The  plaintiff  rep 
denying  both  the  conveyance  of  the  lan( 
the  defendant  and  its  acceptance  by  plaii 
in  satisfaction  of  the  debt:  Held,  on 
murrer  to  the  replication,  that  it  was 
double  in  denying  both  the  conveyance 
the  acceptance  ;  that  probably  the  denie 
one  alone  would  have  been  sufficient, 
that  the  denial  in  the  replication  being 
broader  than  the  plea,  was  good ;  Dm 
Coleman,  10  S.  «&  M.  83 

58.  Hoio  duplicity  objected  to,     A 
cannot  be  stricken  out  tor  duplicity, 
objection  must  be  made  by  demurrer ;  i. 
V.  Brown  §•  Johnston,  5  G.  688. 

59.  The  demurrer  mu^t  be  special.  Ui 
the  statute  (H.  C.  p.  87.=>,  ?  64J  which  en 
that  no  defect  in  a  pleading  snail  be  so 
on  demurrer  unless  specially  alleged  in 
demurrer,  or  the  cause  thereof,  if  it  be 
"  so  essential  to  the  action  or  defence 
judgment  according  to  law,  and  the  very  r 
of  the  cause  could  not  otherwise  be  giv 
the  defect  of  duplicity  in  a  plea  will  no 
noticed  on  general  demurrer ;  Mobley  v.  Kt 
13  S.  &  M.  677. 

VI.  Demurrer. 

See  Practice,  57  to  73. 
1.  Extent  of. 

61.  Extends  back  to  first  defect  in  the  pi 
ing.  At  whatever  state  of  the  pleading 
demurrer  is  interposed,  it  reaches  back  ii 
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effects  throngli  the  whole  record,  and  attaches 
ultimately  to  the  first  substantial  defect  in  the 
pleading,  on  whichsoever  side  it  may  have 
occurred ;  Tucker  v.  Hart.  1  C.  548 ;  Miles  v. 
Myers,  W.  379 ;  Wren  v.  Spann,  1  H.  115. 
See  Practice,  60. 

2.  When  Demurrer  muit  be  Special. 

62.  When  the  demurrer  must  he  special : 
R^Ue  and  instance.  The  statute  (H.  C.  87.% 
sec.  64)  requires  defects  in  pleading  to  be  spe- 
cially pointed  out  by  a  demurrer,  unless  so 
wholly  defective  that  judgment  according  to 
law  and  the  very  rigbt  of  the  case  could  not 
be  given.  Under  this  statute,  a  plea  to  an 
action  on  a  note  given  for  the  purchase  of 
land  sold  by  an  administrator,  setting  up  total 
failure  of  consideration  on  account  or  want, 
of  title  in  the  intestate  and  in  the  administra- 
tor, is  not  so  fatally  defective  as  to  b'*  ad- 
judged bad  on  general  demurrer,  notwith- 
standing there  are  no  facts  set  out  in  the 
plea  to  enable  the  court  to  jud^e  whether 
there  was  such  failure  of  consideration  or 
Dot ;  Ray  v.  Wool/olk,  1  S.  &  M.  523. 

63.  Same:  Other  instances.  And  so  it  is 
a  mere  formal  defect,  and  not  reached  by 
general  demurrer,  that  a  declaration  in  the 
name  of  the  president  of  the  board  of  police 
as  successor  in  office,  to  the  payee  of  the  note 
sued  on,  avers  a  delivery  of  the  note  by  the 
maker  to  the  plaintiff  instead  of  to  the  payee, 
and  does  not  aver  in  the  breach  of  non-pay- 
ment that  the  note  had  not  been  paid  to  the 
payee;  Haynes  v.  Covington,  9  S.  M.  470. 
And  so  the  failure  to  state  in  the  declaration 
the  sum  claimed,  and  the  date  of  the  promise 
can  be  objected  to  only  by  special  demurrer ; 
Delahuff  V.  Reid,  W.  74.  And  the  objection 
on  account  of  duplicity  must  be  made  by  spe- 
cial demurrer;  Mohley  v.  Keyes^  an^e,  59 ; 
Bee,  also,  post,  66. 

8.  When  General  Demurrer  will  do. 

64.  When  general  demurrer  will  do.  It  is 
unnecessary  to  assign  special  cause  in  a  de- 
murrer to  a  pleading  which  is  so  defective 
that  judgment  according  to  law  and  the  rijrht 
of  the  cause  cannot  be  rendered  on  it ;  Hato- 
kins' Adm'r,  ^c,  v.  Miss.  ^  Tenn.  R.  R,  Co., 
6  G.  688. 

4.  When  a  Demurrer  if  Heeei tary. 

65.  When  a  demurrer  is  necessary.  A 
demurrer  is  necessary  to  test  the  legal  suf- 
ficiency of  a  pleading,  in  all  cases,  except 
when  it  is  irregulrfVly  filed,  or  is  manifestly 
frivolous,  or  a  nullity ;  Marshall  v.  Hamilton. 
41  M.  229. 

For  demurrer  to  answer  of  garnishee,  see 
Practior,  59. 

66.  Same:  Instances.  Thus,  where  the 
replication  is  in  these  words,  "  Issue  as  to  the 
second  plea,"  it  must  be  demurred  to;  Pick- 
ett V.  Ford.  4  H.  246.  And  so  the  omission 
in  a  plea  of  the  technical  words,  ''  comes 
and  defends  the  wrong  and  iaiury.'*  does  not 
make  it  a  nullity ;  the  plaintiff  should  demur 
specially ;  Templeton  v.  Planters*  Bank.  5 
H.  169.    And  the  objection,  that  the  decla. 


ration  for  the  statutory  penalty  for  cutting 
trees,  is  in  trespass  instead  of  debt,  must  be 
made  by  demurrer ;  Miss  Cent.  R.  R.  Co.  v. 
Whitehead,  41  M.  225,  and  ante,  49.  And 
the  objection  of  duplicity  must  be  made  by 
demurrer ;  State  v.  ^rown  ff  Johnston,  5  G. 
688.  and  ante,  58. 

And  so,  if  assumpsit  be  brought  on  a  rec- 
ord, the  objection  to  the  form  of  the  action 
must  be  made  by  demurrer ;  Bone  v.  McGif\f 
ley,  7  H.  671.    See  post,  101. 

That  demurrer  to  notice  filed  with  the  gen- 
eral issue,  is  improper  and  unnecessary,  see 
po^,  123.     Fracticb,  58. 

5.  Variance  objected  to  by  Demurrer. 

67.  Where  variance  objected  to  by  de- 
murrer. A  variance  between  the  declaration 
and  the  instrument  sued  on.  cannot  be  ob- 
jected  to  by  demurrer,  except  only  where 
oyer  is  demandable  of  the  instrument,  Rob- 
ertson v.  Banks.  1  S.  &  M.  666;  8.  P.,  Turn- 
bull  V.  Witherspoon,  W.  351. 

6.  Effect  of  Demurring  to  a  Null  Plea. 

68.  Effect  of  demurring  to  a  null  plea. 
The  plaini  iff  after  demurring  or  replying  to  a 
plea,  cannot  treat  it  as  a  nullity,  by  taking 
judgment,  as  for  want  of  a  plea.  The  plain- 
tiff waives  the  privilege  of  treating  the  plea 
as  a  nullity,  by  demurring  to  it;  Walker x. 
Walker.  6  H.  .500 ;  Hatch  v.  Roberts,  41  M. 
92;  May  field  v.  Barnard,  43  M.  270.  Thus, 
a  plea  of  set-off  may  be  treated  as  a  nullity; 
but  if  the  plaintiff  demur  to  it,  he  cannot  pro- 
ceed to  judgment,  without  a  disposition  of  the 
demurrer;  Anderson  v.  Burke,  6  S.  &  M. 
475 ;  and  if  he  do.  it  will  be  error,  and  not 
cured  by  jeofails ;  Anderson  v.  Burke,  supra; 
Marlow  v.  Hamer,  6  H.  189. 

69.  Same :  As  to  error  in  not  disposina  of 
a  demurrer.  But,  if  the  plea  demurred  to 
be  a  nullity  for  having  been  filed  after  the 
issue  term  and  without  leave  of  the  court,  it 
is  a  nullity,  and  if  there  be  four  trials  and 
two  verdicts  afterwards,  without  objection, 
that  the  demurrer  has  not  been  disposed  of, 
the  error  will  be  immaterial,  and  no  cause  for 
reversal ;  Field  v.  Weir,  6  0.  56. 

Bee  Pbacticb,  63  to  68. 

7.  Joinder  in  Demurrer. 

70.  Same.  A  joinder  in  demurrer  is  nn- 
necessary,  under  art.  113,  p.  495,  of  the  Rev. 
Code  of  1857 ;  Hawkins  v.  Miss.  ^  Tenn.  B. 
R.  Co.  6  U.  689. 

8.  Friyolout  Demurrer. 

71.  Same.  If  a  demurrer  to  the  declara- 
tion be  on  its  face  manifestly  frivolous  and 
for  delay,  it  may  be  rejected  by  the  court, 
and  if  no  affidavit  of  merits  be  filed,  the 
court  may  enter  judgment  nil  dicit,  for  want 
of  a  plea;  Warbington  v.  Norris,  3  H.  227. 
And  the  court  should  not  render  judgment 
for  the  defendant,  because  there  is  a  frivolous 
plea  unanswered;  Shropskive  v.  Probate 
Judge,  4  H.  142. 
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9.  ^tbdrawal  of  Bemnrrer. 

72.  Same.  Where  a  demurrer  to  a  plea  is 
filed,  the  plaintiff  should  have  leave  to  with- 
draw it  and  reply ;  but  this  is  a  matter  within 
the  discretion  of  the  court  below,  with  which 
the  High  Court  cannot  interfere;  Vickshurg 
Waterworks  Ek  v.  Washington,  1  S.  &  M. 
536. 

10.  Bemurrer  good  in  part  and  bad  in  part 

*  73.  Demurrer,  when  part  only  of  the  mat- 
ter demurred  to  is  had,  if  a  general  demurrer 
be  filed  to  both  counts  of  the  declaration, 
one  of  which  is  good  and  the  other  bad,  the 
demurrer  should  be  overruled  as  to  the  former, 
and  sustained  as  to  the  latter;  DoweU  v. 
Boyd.  3  S.  &  M.  592.  Sed  contra  in  Scott  v. 
Peoples,  2  S.  &  M.  546,  where  it  is  held,  if  the 
declaration  contain  one  good  count  and  one 
or  more  bad  counts,  but  all  properly  joined, 
a  demurrer  to  the  wh  le  must  be  overruled. 
And  this  last  decision  is  sustained  by  Judge 
of  Prohaie  v.  Thompson,  2  H.  808.  wl  ere  it 
is  held  that  if  the  demurrer  be  to  a  declaration 
generally,  assigning  several  breaches  of  the 
condition  of  a  bond,  and  there  be  one  good 
breach  assigned,  the  demurrer  must  be  over- 
ruled, though  there  be  several  bad  breache.<« 
assigned.  And  also  by  Newell  v.  Newell.  5 
G.  385,  where  it  was  held  that  a  declaration 
in  replevin  was  divisible,  as  between  that  part 
seeking  a  recovery  of  the  property,  and  the 
part  seeking  a  recovery  of  damages;  and  if  it 
be  good  as  to  one,  though  bad  as  to  the  other, 
a  demurrer  to  the  whole  declaration  must  be 
overruled ;  S.  P.,  Ouion  v.  Doherty,  43  M. 
538. 

74.  When  demurrer  may  he  filed  to  apart 
of  a  count.  A  demurrer  may  be  filed  to  a  part 
of  a  count,  if  it  be  divisible  from  the  other, 
as  where  a  count  is  against  a  maker  and  en- 
dorser of  a  note,  under  a  statute  requiring  all 
to  be  sued  together,  the  demurrer  may  be  to 
80  much  of  it  as  charges  the  endorser ;  and 
if  it  be  confessed  to  that  extent,  and  the  suit 
be  dismissed  as  to  the  endorser,  judgment 
may  be  entered  by  default  against  the  maker, 
without  amendment,  there  being  no  defect  as 
to  him  ;  Kirk  v.  SeaweU,  2  S.  &  M.  57 i.  See 
Pbacticb,  45. 

11.  Judgment  on  Bemnrrer. 

See  Practice.  39  to  56. 

75.  Same :  When  final.  On  sustaining  a 
second  demurrer  to  the  same  plea,  the  judg- 
ment should  be  quod  recuperet,  for  under  the 
judgment  of  respondeat  ouster,  entered  on 
sustaining  the  first  demurrer,  the  defendant 
mast  plead  to  the  merits  at  his  peril,  and  the 
court  will  then  regard  his  pjea  as  con- 
taining his  entire  defence,  and  if  that  be 
bad.  judgment  will  go  against  him ;  Davis 
T.  Singleton,  2  B.  673. 

This  seems  to  be  the  only  rule  under  art 
110,  p.  495,  of  the  Rev.  Code  of  18.57,  allow- 
ing,  possibly,  a  farther  leave  to  amend  in  the 
discretion  of  the  court,  under  art.  180,  p. 
608. 

76.  Judgment  respondeat  ouster.  If  a  demur- 
rer to  a  plea  besusiained,  the  judgment  should 
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be  respondeat  ouster,  although  there  be  other 
pleas  on  file  on  which  issue  is  joined  ;  Drane 
V.  Board  of  Police,  42  M.  264  (citing  Lee  v. 
Dozier,  40  M.  477);  S.  P.,  Douglass  v.  Ben^ 
dricks,  W.  230.  But,  as  an  administrator 
is  not  bound  to  plead  specially,  but  may  make 
all  defences  under  the  general  issue,  if  a  de- 
murrer to  his  special  plea  be  sustained,  the 
court  is  not  bound  to  award  respondeat  ouster, 
if  the  general  issue  be  also  filed ;  Hawkins  v. 
Miss.  I-  Tenn.  R.  R,  Co.,  6  G.  688 ;  S.  P.,  in 
Practice,  44.  As  to  the  rule  where  the  de- 
murrer is  overruled,  see  Pkacticr,  47.  See 
posty  149  166. 

77.  Effect  of  replyina  under  respondeat 
ouster.  By  the  common  law,  if  the  plaint ifiPs 
demurrer  to  a  plea  was  overruled,  and  he  then 
replied,  this  was  a  waiver  of  the  demurrer, 
and  the  overruling  of  it  could  not  be  assigned 
as  error  in  the  Appellate  Court;  but  this  con- 
sequence will  not  follow,  if  upon  overruling 
the  demurrer,  the  court,  of  its  own  motion, 
without  application  therefor  from  the  plain- 
tiff enter  judgment  of  respondeat  ouster; 
Willis  V.  Ives,  1  S.  &  M.  :-'07 ;  8  P..  Gtvinn 
V  McCarroU,  lb.  351 ;  Ellis  v.  Martin,  2  8. 
&  M.  187. 

78.  Judgment,  where  plaintiff  refuses  to 
reply  over  Where  the  defendant's  demurrer 
to  the  replication  of  the  plaintiff  to  any  one 
of  his  several  pleas  is  sustained,  and  the 
plaintiff  refuses  to  reply  over,  judgment  final 
should  be  entered  on  the  demurrer  for  the  de- 
fendant; Washington  v.  McCaughan^  5  G. 
304. 

79.  Sustaining  demurrer  to  the  declaration. 
If  a  special  demurrer  be  sustained  to  a  de- 
claration, it  is  in  the  discretion  of  the  court 
to  allow  the  plaintiff  to  amend,  and  go  to 
trial  instanter  ;  Warhington  v.  Norris,  3  H. 
227. 

80.  Demurrer  to  declaration  overruled  or 
confessed:  Affidavit  of  merits.  On  overruling 
a  demurrer  to  the  declaration,  the  affidavit  of 
merits  required  by  the  statute,  as  the  condi- 
tion of  the  defendant's  right  to  plead,  need 
not  state  *'  that  the  defendant  has  a  merito- 
rious defence,"  if  it  sets  out  specially  the 
grounds  of  a  good  legal  defence.  This  affi- 
davit is  not  required  where  the  demurrer  is 
confessed ;  Shaw  v.  Brown,  42  M.  309. 

See  further,  as  to  the  proper  judgments  on 
demurrers,  Practicb,  39  to  56. 

Tn.  Striking  out  Pleadings. 

81.  Irrelevant  and  redundant  matter 
stricken  out.     As  to  this,  see  ante,  3. 

^2.  When  motion  to  strike  out  pleas 
proper.  A  motion  to  strike  out  plfeas  can- 
not be  sustained  except  only  where  tney  are  ir- 
regularly filed,  or  manifestly  frivolous  or  null; 
Marshall  v.  Hamilton,  41  M.  229.  And  a 
plea,  however  defective  in  form,  if  it  be  ap- 
propriate to  the  form  of  action,  cannot  be 
i^tricken  out  on  motion  ;  Shaw  v.  Brown,  42 
M.  309.  A  plea  cannot  be  stricken  out  for 
duplicity ;  State  v.  Brown  ^  Johnston,  5  G. 
68'^. 

82a.   What  plea  may     he   stricken  out 
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Where  the  defendants  plea  presents  an  im- 
material issue,  or  contains  matters  only  which 
noskillin  pleading  could  make  a  fifood  de- 
fence, the  court  has  authority,  both  by  the 
common  law  and  under  the  statute  of  18l0 
(H.  C.  p.  854),  to  strike  it  out  in  a  summary 
way.  without  a  demutrer.  And  in  all  cases, 
where  the  plea  is  such,  that  if  issue  were 
joined  on  it,  and  found  for  defendant,  the 
court  would  enter  judgment  non  obstante 
veredicto,  the  court  may  strike  it  out ;  Gar- 
rett V.  Beaumont,  2  0.  377. 

N  ull  pleas  and  replications  may  be  stricken 
out.  A  second  replication,  not  v<Tified,  is  a 
nullity;  Hunter  v.  Wilkinson,  44  M.  721. 

See  Practicb,  76  to  79,  and  post,  95. 

Vm.    Pleas. 

As  to  duplicity  in  pleas,  see  ante  53to  60. 
As  to  departure  in  pleading,  see  ante^  50  to 
52a. 

1.  General  Principles. 

A.  Certainty  in  Plkas. 

83.  Z/es«  certainly  in  pleas  in  bar  than  in 
declarations,  A  plea  in  bar  does  not  re- 
quire the  same  certainty  in  description  as  a 
declaration ;  WiUiams  v.  Harris.  2  H.  627. 

84.  Certainty  when  agreement  is  executed. 
An  executed  agreement  may  be  set  out  with 
less  certainty  than  an  executory  one ;  lb. 

85.  Pleading  false  warranty.  In  plead- 
ing to  an  action  for  the  purchase  money,  the 
defence  of  a  false  warranty  as  to  soundness, 
it  need  not  be  averred  that  the  plaintiflTs 
warranty  was  the  consideration  of  defend- 
ant's promise,  nor  that  the  warranty  was 
made  before  the  promise.  It  is  sufficient  if 
the  plea  allege  that  the  promise  was  made 
for  the  price  of  the  chattel  which  the  plain- 
tiff sold  and  warranted  sound,  &c.;  lb, 

8ee  ante,  56,  for  instance  of  a  plea  of  false 
warranty. 

86.  One  pleading  made  certain  by  another. 
If  an  action  be  founded  on  a  note,  and  in  the 
pleas  and  replications  the  word  '*  note "  is 
used,  without  words  of  identification,  it  will 
be  understood  that  the  note  sued  on  is  re- 
ferred to;  Groverv.  Gaunt,  6  S.  &  M.  317. 

87.  Plea  of  deviation  in  location  of  rail- 
road track.  Where  a  stockholder  in  a  rail- 
road company  resists  the  collection  of  his 
subscription  for  stock,  on  the  ground  of  a 
deviation  in  the  route  prescribed  by  the 
charier,  he  ought  to  set  out  in  his  plea  the 
deviation  clearly  and  distinctly,  so  that  its 
materialty  may  be  determined.  An  aver- 
ment in  the  plea,*' that  the  road  was  not  con- 
structed in  accordance  with  the  requirements 
of  the  charter,"  is  not  certain  enough  to  set 
out  the  deviation ;  Champion  v.  Memphis  ff 
C.  R,  R,  Co.,  6  G.  692. 

87a.  Plea  setting  7ip  void  decree  and  void 
sale,  A  plea  in  bar  to  an  action  on  a  prom- 
issory  note,  that  it  was  given  for  land  sold 
under  an  order  of  the  Probate  Court,  which 
was  void,  and  that  said  notes  were  void,  is 
bad— for  a  failure  to  set  out  the  grounds  on 
which  it  is  insisted  that  the  decree  is  bad ; 
Hanks  v.  Neal,  44  M.  212. 


B.  The  Writino  op  Plkas. 

88.  "Writing  not  required.  There  is  do 
statute  in  this  State  requiring  pleas  to  be 
drawn  up  in  writing  by  the  pleaider.  and  it  is 
a  matter  of  discretion  in  the  court  to  re- 
quire  it,  or  to  allow  the  issue  to  be  made  np 
on  the  record.  Hence,  if  the  record  recite 
*•  that  the  defendant  appeared,  and  by  his  at- 
torney comes  and  defends  the  force  and  in- 
jury, &c.,  and  pleads  the  general  issue,"  the 
plea  will  be  good ;  Gwinn  v.  Williams,  5  U. 
324. 

C.  Each  Plea  must   Stand  by  It.srlp. 

89.  Each  plea  muMt  stand  per  sa  Every 
plea  must  be  complete  and  perfect  in  it- 
self, and  must  contain  matter  to  bar  (or 
abate)  the  action  ;  it  cannot  be  helped  by 
matter  contained  in  another  plea,  unless  such 
matter  be  expressly  referred  to  in  it;  Lee  v. 
Dozitr,  40  M.  477. 

D.  Full   and   Half    Defence;  Partial 

AND  Whole  Defence. 

90.  Defence,  eitlier  whole  or  half.  De- 
fence, either  whole  or  half,  must  be  made  be- 
fore plea  entered.  All  pleas  which  admit 
the  jurisdiction  of  the  court,  require  full  de- 
fence ;  Babcock  v.  Scott,  1  H.  100. 

91.  Pleas  in  bar  must  answer  the  whole  ac- 
tion. Every  plea  in  bar  must  disclose  a 
good  defence  to  the  whole  action  ;  and,  it  is 
improper  to  plead  in  bar  to  an  action  tore- 
cover  damages  for  a  breach  of  a  contract,  mat- 
ter which  amounts  only  to  a  mitigation  of 
the  damages,  but  is  not  a  justification  of  the 
breach;  Armfidd  y.  Nash,  2  G.  361;  S.  P., 
Fox  V.  Smith,  10  G.  3^0, 

22.  Partial  defence  n^ay  be  pleaded  as 
such,  A  partial  defence  to  the  action  should 
be  pleaded  as  such ;  if  a  plea  purport  to  an- 
swer the  whole  action,  whilst  in  fact  it  is  an 
answer  to  a  part  only,  it  will  be  bad ;  Brown 
V.  Smith. ^  H.  387.  A  plea  must  answer  so 
mui'h  of  the  action  as  it  professes  to  do; 
Holcomb  V.  Mason  6  (3.  698.  But  a  defect 
in  this  respect  does  not  make  the  plea  a  nul- 
lity; it  can  be  taken  advantage  of  by  de- 
murrer only;  but  the  plea  is  good  after  ver- 
dict; Tucker  y.Zollicoffer,  12  S.  &  M.  591; 
S.  P.,  Fox  V.  Hilliard,  6  G.  160. 

See  Set-off,  25. 

2.    Argumentatiye,  Evasiye,  and  Friyoloui 
Pleas. 

93.  Argumentative  plea^ :  Ca^se  in  judg- 
ment, A  plea  to  an  action  on  a  judgment, 
which  avers  "  that  if  there  be  a  record  of  any 
such  supposed  judgment,  the  defendants  were 
not  made  parties  to  the  suit  in  which  it  was 
rendered,  and  therefore  the  court  had  no  ju- 
risdiction to  render  judgment  against  them." 
&c..  is  bad,  because  it  is  but  an  argumentative 
denial  of  the  record ;  Cannon  v.  Cooper,  10 
G.  784. 

94.  Evasive  plea :  Case  in  Judgment.  To 
an  action  on  a  bond,  in  which  the  defendant 
obliged  hhuself  not  to  settle  or  continue  as  a 
practitioner  of  medicine  within  a  named  dis- 
trict, the  defendant  pleaded  that  he  had  set- 
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tied  oatside  of  said  district,  and  had  not  been 
a  practitioner  of  medicine  within  the  district : 
Beld,  that  the  plea  is  evasive  and  bad.  It 
shoald  be  a  simple  denial  of  the  breach  as- 
signed. And  a  replication  to  soch  a  plea, 
which  merely  repeats  the  breach  assigned  in 
the  declaration,  is  also  bad.  Also,  the  re- 
joinder is  bad,  which  merely  asserts  the  sub- 
stance of  the  plea;  Thompson  v.  Means,  11 
S.  &  M.  604.     See  post,  126. 

95.  Frivolous  pleas.  A  special  plea,  amount- 
ing only  to  the  general  issue,  may  be  rejected 
by  the  court,  as  frivolous ;  Moore  v.  MickeU, 
W.  231.  A  frivolous  plea  need  not  be  noticed 
or  replied  to  by  the  plaintiff;  Shropshtre  v. 
Probate  Judge.  4  H.  142.    See  ante,  bl,  82. 

See  Practice,  79. 

8.    Special  Pleai  only  amounting  to  the 
General  Ittne. 

96.  Such  a  plea  is  bad.  A  special  plea, 
which  amounts  only  to  the  general  issue,  is 
bad  ;  Alexander  v  Eastland,  8  G  554 ;  Wal- 
lace V.  SeaLts.  7  G.  53.  Such  a  plea  is  frivo- 
lous.    See  atite,  95. 

97.  Same :  Instances.  A  plea  to  an  action 
on  a  note,  that  the  plaintiff  is  not  the  lawful 
holder  aud  owner  of  the  note,  is  bad,  amount- 
ing to  the  general  issue ;  Bingham  v.  Ses- 
sions,  6  S.  &  M.  13  (citing  Ntlttrville  v.  Ste- 
vens. 2  U.  642).  And  so.  a  plea  alleging  that 
the  plaintiff  has  no  interest  in  the  note  sued 
on,  is  bad,  as  it  amounts  only  to  the  general 
is«ue,  under  which  plea  the  title  of  the  plain- 
tiff is  properly  in  issue ;  Anderson  v.  PcUrick, 
7  H.  347  ;  S.  P.,  Green  v.  McCarroU,  2  C. 
427. 

98.  Same:  Another  instance.  So,  a  spe- 
cial plea  to  an  action  of  trespass,  which  jus- 
tities  the  entry  under  a  license  from  another, 
who  is  alleged  to  have  been  in  the  actual  ad- 
verse possession  of  the  premises,  at  the  time 
the  trespass  was  committed,  is  bad,  Ist.  Be 
cause  it  denies  the  plaintiff's  possession,  and 
therefore  only  amounts  to  the  general  issue ; 
and  2d.  It  dues  not  aver  title  in  the  per- 
son from  whom  the  license  is  claimed ;  Alex- 
ander V.  Eastland.  8  G.  5.')4. 

99.  Same :  Pitas  held  not  to  be  general  issue. 
To  a  declaration  against  a  covenantor  for 
breach  of  the  covenant  of  quiet  enjoyment, 
and  alleging  that  plaintiff  was  evicted  by  a 
mob,  movod  to  do  the  act  by  the  defendant, 
the  latter  pleaded  that  the  mob  was  com- 
posed of  persons  unknown  to  him,  who.  with- 
out his  knowledge,  privity,  or  consent,  and 
against  his  will,  did  the  act :  Held,  that  the 
plea  was  good,  and  being  a  denial  of  the  de- 
claration, should  have  concluded  to  the  con- 
trary ;  Sarget  v.  Aright,  11  S.  &  M.  b7. 

4.    HnU  Pleas. 

See  Practicr,  74, 75. 

100.  Null  pleas  may  be  disregarded.  A 
plea  which  is  a  nullity,  may  be  so  treated, 
and  judgment  may  be  entered  over  it,  as  for 
want  of  a  plea.  Aliler,  where  the  plea  is 
merely  informal ;  Templeton  v.  Planters'  B% 
5  H.  169. 

A  plea  which  is  appropriate  to  the  form  of 


action,  though  defective  in  substance,  cannot 
be  treated  as  a  nullity ;  Smith  v.  Com'l  B'k 
of  Rodney,  6  S.  &  M.  83 ;  Johnson  v.  Beard, 
7  id.  214.  See  Fracticb,  74.  Ante  65,  66.  Post, 
106,  109. 

101.  Same:  Examples.  The  omission  of 
the  words,  •'  comes  and  defends  the  wrong 
and  injury,  when,'*  &c.,  does  not  render 
a  plea  a  nullity ;  Templeton  v.  Planter's 
Bfc,  5  H.  169.  And  a  plea  which  purports 
to  answer  the  whole  declaration,  but  is,  in  re- 
ality, an  answer  to  a  part  only,  cannot  be 
treated  as  a  nullity;  Fox  v.  Hilliard,  6  G. 
160. 

A  plea  of  set-off  is  a  nullity.  Seepos^,  137. 
But  pleas  •*  in  short,  by  consent,  are  not  nulli- 
ties, but  the  court  reluctantly  conceded  to 
them  any  validity  ;  McEwen's  Case,  3  S.  &  M. 
120.  A  plea  which  denies  the  character  in 
which  the  plaintiff  sues,  and  not  supported 
by  oath,  when  the  face  of  the  record  does  not 
evidence  the  truth  of  the  plea,  is  a  nullity, 
and  may  be  stricken  out ;  Prewett  v.  Bennett, 
2  S.  &  M.  101.  And  a  plea  by  one  sued  as  a 
stockholder  in  a  railroad  company,  denying  he 
is  such,  is  a  nullity  if  not  sworn  to  ;  thigpen 
V.  Miss.  Cent  R.  R.  Co.,  3  G.  347.  'I  hat 
a  false  plea  is  a  nullity,  see  post,  154, 155. 

See  Ejectment,  20a.     Ante,  66. 

102.  Ejff^ect  of  demurring  to  a  nvM  plea. 
The  plaintiff  after  demurring  to  a  plea,  can- 
not treat  it  as  a  nullity,  by  taking  judgment 
as  for  want  of  a  plea,  without  disposing  of 
the  demurrer  ;  WaUer  v.  Walker.  6  H.  500  ; 
Marlow  V.  Hamtr,  Id.  189  ;  Anderson  v. 
Burke.  6  S.  &  M.  475  ;  Mayfidd  v.  Barnard, 
43  M.  270. 

See  Practicr,  74,  75. 

5.  The  Special  Traverie. 

103.  Wliat  is  a  specicU  traverse.  A  repli- 
cation which  confesses  a  contract,,  was  made 
as  stated  in  the  plea,  but  denies  that  it  is 
trulv  stated  therein,  and  sets  out  the  contract, 
as  the  pleader  understands  it  to  be,  is  not  a 
confession  and  avoidance,  but  a  special 
traverse  of  the  contract  as  set  out  in  the 
plea,  and  may  be  pleaded  with  anabsquehoc  ; 
Grover  v.  Gaunt,  6  S.  &  M.  317. 

104.  Same :  Case  in  judgment.  To  an 
action  on  a  note,  it  was  pleaded  that  it  was 
given  for  the  hire  of  a  slave  for  the  year 
1842,  under  a  contract  that  he  should  re- 
main with  the  plaintiff  all  that  time :  but 
that  he  was  taken  away  by  the  plaintiff  on 
3d  May,  1842.  The  replication  was,  that  it 
was  the  contract,  that  if  plaintiff  should 
want  the  slave  before  the  year  had  expired, 
he  could  take  her  away,  allowing  the  defend- 
ant $12  per  month,  for  that  portion  of  the 
year  the  slave  did  not  serve  the  defendant, 
aud  that  plaintiff  took  her  away  on  the  2d 
June,  1842,  without  this,  that  the  plaintiff 
agreed,  that  the  defendant  should  have  the 
slave  for  the  whole  }  tfar,  as  averred  by  de- 
fendant :  Held,  that  the  replication  was  good 
in  form  and  substance  ;  lb. 

6.    Pnit  Barien  Continaance. 

105.  When  pleadable.     If  new  matter, 
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which  is  a  good  defence  to  the  action,  has  hap- 
pened since  the  last  continuance,  it  may  be 
pleaded  puts-darttn  continuance.  A  plea  of 
accord  and  satisfactioo,  may  be  so  pleaded  to 
an  action  of  trespass;  Heirn  v.  Carron,  11 
S.  &  M.  H61.  But  this  plea  is  applicable  only 
when  the  matter  of  it  has  come  into  exis- 
tence since  the  last  continuance,  not  where, 
being  in  existence  before  the  suit  was  com- 
menced, it  has  come  to  the  defendant's  knowl- 
edge since  the  last  continuance ;  Lee  v. 
JDozier,  40  M.  477.  It  is  not  applicable  to 
matter  happening  during  the  term  at  which 
it  is  pleaded  ;  Fool  v.  EtTl,  44  M.  306. 

See  Dktinuk,  13, 

105a.  Form  and  efed  of  the  plea:  Prac- 
tice, Pleas  of  puis  darieti  continuance  are  a 
good  deal  withiu  the  discretion  of  the  court. 
The  court  must  be  satisfied  in  some  form, 
that  the  plea  is  in  good  faith  and  not  frivo- 
1ns.  And  the  practice  in  the  United  States, 
has  been  to  require  an  affidavit ;  but  the  affi- 
davit  may  be  waived  if  the  court  perceive 
verity  in  the  plea,  llie  plea  waives  all  for- 
mer pleas,  even  when  abatetnent  is  pleaded  puis 
darien  continuance;  and  the  judgment, 
whether  upon  verdict  or  demurrer,  if  against 
the  plea,  is  final  quod  recuperet,  and  not  re- 
spondeat ouster.  An  objection  that  the  plea 
was  not  put  in  in  proper  time ;  or  that  it  was 
not  accompanied  by  proper  affidavit ;  or  that 
it  was  accompanied  by  another  plea,  must  he 
taken  by  motion  to  strike  out,  and  not  by 
demurrer ;  Fool  v.  Hill,  44  M.  306. 

7.   Filing  of  Pleat. 

106.  Time  of  filing.  Where  a  plea  is  filed 
at  a  term  subsequent  to  the  issue  or  trial 
term,  and  the  record  does  not  show  that  it 
was  filed  by  leave  of  the  court,  the  plea  will 
be  so  radically  defective,  that  it  may  be  dis- 
regarded by  the  plaintiff;  as  if  it  had  not 
been  filed ;  nor  will  it  make  any  difference, 
that  the  plea  recites  that  it  was  filed  "  by 
leave  of  the  court."  The  record  must  show 
permission  affirmatively ;  Wright  v.  Alexan- 
der, US.  &  M.  411  (citing  Fnce  v.  Sinclair, 
5  S.  &  M.  254,  and  distinguishing  this  case 
from  that,  because  in  that  case  the  plea  was 
filed  at  the  issue  term.  Citing  also,  0' Con- 
ley  V.  Natchtz,  1  S.  &  M.  31,  which  holds, 
that  pleas  filed  at  a  •'  subsequent  term  "  (but 
it  is  not  stated  to  what  term  it  is  subsequent) 
without  leave  of  court,  may  be  disregarded) ; 
S.  P.,  Fool  V.  Hill,  44  M.  306. 

And  so,  a  plea  filed  without  leave  of  court, 
after  another  has  been  filed.and  out  of  the  order 
of  time,  in  which  such  a  plea  is  allowed  by 
law  to  be  filed  (as  a  plea  to  the  jurisdiction, 
after  a  plea  of  paymen<^),  may  be  disregarded 
by  the  court ;  Feters  v.  Finney ,  12  S.  &  M. 
449. 

106a.*5a7ii6.  Fleas  must  be  filed  on  or 
before  the  third  day  of  the  return  term,  or 
within  such  further  time  as  the  court  may  by 
rule  or  otherwise  allow,  and  issue  of  fact 
shall  be  made  and  joined,  ready  for  trial 
at  the  succeeding  term.  Pleas  improperly 
filed  as  to  time,  may  be  stricken  out  on  mo- 
tion ;  Fool  V.  HiU,  44  M.  306. 


107.  Fresumptfon  as  to  time  of  filing.  A. 
plea  in  the  record  at  the  proper  plaice,  will 
oe  presumed  in  the  High  Court,  if  no  time  of 
filing  otherwise  appear,  to  have  been  filed 
at  the  proper  time,  notwithstanding  the  court 
below  rendered  judgment  by  default,  as  for 
want  of  a  plea ;  Tornlinson  v.  Hoyt,  1  S.  &  M. 
515. 


IX.  Statute  allowing  Seyeral  Fleas  to  be 
Filed. 

108.  The  pleads  must  he  legal.  The  statute 
allowing  double  pleas,  means  legal  pleas ; 
Moore  v  Mickell,  W.  231. 

109.  It  does  not  apply  to  replications.  The 
statute  only  applies  to  pleas,  it  does  not 
extend  to  any  subsequent  pleading ;  Wren  v. 
Span,  1  H. 'lis.  Under  the  Act  of  1857, 
Rev.  Code,  494,  art  105,  several  replications, 
rejoinders,  &c.,  may  be  pleaded  by  leave  of 
court,  upon  the  party's  making  affidavit  that 
the  matter  so  pleaded  is  true  ;  but  the  court 
has  no  discretion  to  waive  the  affidavit,  or 
mitigate  the  terms ;  and  if  a  second  replica- 
tion be  filed,  without  an  affidavit,  it  is  a  nullity, 
and  may  be  stricken  out  on  motion ;  Hunter 
v.  Wilkinson,  44  M.  74. 

110.  Inconsistent  pleas,  A  plea  admitting 
a  part  of  the  debt  to  be  due,  and  making 
defence  as  to  the  balance,  is  like  a  plea  of 
tender,  and  cannot  be  pleaded  in  connectioa 
with  other  pleas,  denying  the  whole  ground  of 
the  action ;  for  on  that  plea  the  plaintifif  would 
be  entitled  in  law  to  a  judgment  nil  dicit.  for 
the  amount  admitted  to  be  due,  which  he 
cannot  take  by  reason  of  the  other  pleas  de- 
nying his  whole  action ;  Williams  v.  Harns, 
2  H.  627.  But  in  Rowland  v.  DaUon,  7  G. 
702.  it  was  held,  that  inconsistent  pleas  may 
be  pleaded  together;  and  hence,  that  in  an 
action  against  a  defendant  as  a  partner,  he 
may  plead  the  general  issue  which  admits  the 
partnership  ;  and  mav  also  deny  the  partner- 
ship nndt^r  oath,  as  the  statute  directs. 

111.  Does  not  change  common  law  order  of 
pleading.  The  statute  (H.  &  H.  597),  which 
provides  that  the  defendant  may  plead  as 
many  pleas  in  bar  of  an  action  as  he  may 
choose,  although  some  may  be  to  the  party, 
or  the  character  of  the  party,  does  not  change 
the  common  law  order  of  time  in  which  pleas 
of  difierent  kinds  are  to  be  pleaded ;  and 
hence,  under  the  statute,  the  defendant  can- 
not plead  a  personal  plea  to  the  jurisdiction 
of  the  court,  after  he  has  pleaded  to  the 
action.  The  last  named  plea,  is  a  waiver  of 
any  objection  to  the  jurisdiction  of  the 
court  over  him;  Feters  v.  Finney,  12  S.  & 
M.  449. 

112.  Joinder  of  pleas  in  abatement  and  in 
bar.  A  plea  in  abatement  and  a  plea  in  bar, 
cannot  be  put  in  at  the  same  time ;  the  latter 
is  a  waiver  of  the  former ;  Fearce  v.  Youn^, 
W.  259.  But  this  is  overruled  ;  and  pleas  m 
bar  and  in  abatement  may  be  filed  together,  and 
it  is  only  when  a  plea  in  bar  is  filed  after  a  plea 
in  abatement,  that  it  operates  as  a  waiver  of 
the  first  plea.     See  Abatbmbnt,  9. 
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113.  Ttoo  pleoA  in  abatemerU  may  he 
pleaded.    See  Abatement.  9. 

114.  Admissions  in  one  plea,  no  evidence 
against  another  plea.  UnJer  the  statute 
allowing  several  and  incoDsisteDt  pleas,  each 
plea  is  distinct ;  and  an  admissioD  m  ooe  plea. 
IS  no  evidence  to  overturn  a  denial  contained 
in  another;  Doss  v.  Jones,  5  H.  158.  Hence, 
in  ejectment,  a  plea  setting  up  a  claim  for 
valuable  improvements,  is  no  evidence  to 
prove  possession  of  the  land  in  the  defendant, 
if  the  general  issue  be  also  pleaded ;  Morris 
V.  Henderson,  8  G.  492. 

X.  Statute   requiring  certain  Fleas  to  be 
Sworn  to. 

115.  As  to  this^  see  Now  est  factum. 
Post,  13ia,  181.  Bills  op  Exchange,  173,- 
et  seq. 

XI.  Fleas  in  Short  by  Consent. 

116.  Validity  of.  Where  the  plea  and 
replications  are  **  in  short  bj  consent,"  it  will 
be  error  to  take  judgment  by  default,  as  if 
there  were  no  pleas  ;  but  the  court  reluct- 
antly concede  any  validity  whatever  to  this 
mode  of  pleading ;  McEwen's  Case,  3  S.  & 
M.  120.  A  replication  in  these  words,  *•  Issue 
to  second  plea,"  is  void  ;  but  it  must  be  de- 
murred to.  It  is  good  after  verdict,  without 
demurrer  or  objection ;  Pickett  v.  Ford.  4  H. 
246. 

117.  Such  pleas  waive  replication.  If  by 
consent,  a  plea  is  put  in  *'  in  short  by  consent," 
it  will  be  considered  that  a  replication  in 
short  is  also  in  ;  Cole  v.  Harman,  8  8.  &  M. 
562. 

Xn.  Withdrawal  of  Fleas. 

118.  After  withdrawal  no  part  of  record, 
Where  pleas  of  justification  in  slander  are 
withdrawn,  they  are  no  part  of  the  proceed- 
ings, and  are  not  therefore  legal  evidence  before 
the  jury ;   Gilmore  v.  Borders,  2  H.  824. 

119.  Effect  of  vnthdrawaX  of  plea.  The 
withdrawal  of  a  pleading,  in  eflfect,  accom- 

Slishes  the  same  end  as  the  sustaining  of  a 
emarrer  to  it ;  and  if  after  a  demurrer  is 
overruled,  the  pleading  be  withdrawn,  the  de- 
marrant  cannot  assign  for  error  the  over- 
raling  of  his  demurrer ;  Rocco's  Ca^e,  8  G. 
357. 

120.  What  is  a  withdrawal  of  a  plea.  The 
phrase,  '*  withdraw  a  plea,"  means  in  legal 
contemplation,  to  withdraw  or  waive  the  de- 
feDce  set  up  in  the  plea,  and  not  to  abstract 
the  plea  itself  from  the  file ;  that  remains  on 
file  and  constitutes  after  the  withdrawal  a 
part  of  the  record  {sed  vide  ante.  118).  The 
plea  itself  cannot  betaken  from  the  file  with- 
out leave  of  the  court,  and  that  leave  should 
appear  from  the  record.  Hence,  a  recital  in 
the  judgment,  that  the  defendant  appeared 
and  withdrew  bis  plea^  is  no  evidence  of  his 
appearance,  if  there  be  no  plea  in  the  record  ; 
Barker  v.  Shtpard,  42  M.  277. 


XltL.  Hisoellaneons  Fleas  settmg  np  certain 

Defences. 

1.  Aooord  and  Satlifaotion. 

121.  Same.  A  nlea  of  accord  and  satisfac- 
tion may  be  pleadea  puis  darien  continuance, 
to  an  action  of  trespass ;  Heim  v.  Carron, 
11  S.  &  M.  361. 

121  a.  Must  aver  satisfaction:  Tender. 
Accord  executed  is  satisfaction ;  bat  accord 
executory  is  only  substituting  one  cause  of 
action  for  another.  Hence,  a  plea  to  an  ac- 
tion of  assumpsit,  that  the  plaintiff  had 
agreed  to  accept  depreciated  currency  in 
satisfaction  of  the  claim  sued  on,  without 
averring  actual  payment,  will  be  bad  on  de- 
murrer. Nor  is  the  plea  with  an  averment 
that  the  defendant  haa  a  particular  currency 
in  readiness,  and  made  presentation  for  pay- 
ment, sufficient.  If  the  thing  tendered  be 
capable  of  production  in  court,  as  specie, 
bank  potes,  &c.,  it  must  accompany  the  plea ; 
Guion  V.  Dougherty,  43  M.  538.  See  Accord 
AND  Satisfaction. 

2.  Atsignment  of  the  Money  i ued  for. 

122.  Same.  A  plea  that  the  plaintiff  hat^ 
assigned  the  money  due  on  the  note,  which  is 
the  foundation  of  the  action,  and  ''hath  not 
now  any  right  or  title  in  or  to  the  money  due 
on  the  same,  having  parted  with  it  by  assign- 
ment "  is  bad.  The  averment  in  relation  to  the 
assignment  does  not  show  that  the  plaintifif 
does  not  hold  the  legal  title  to  the  note ;  and 
the  averment  denying  his  right  and  title  is  to 
be  construed  not  as  a  distinct  averment,  deny- 
ing his  right  and  title.  &c. ;  but  as  an  infer- 
ence from  the  alleged  assignment;  Scott  v. 
Metcalf,  13  S.  A  M.  .563. 

See  Assignment,  17a. 

8.  Attaobment,  Traverse  of. 

123.  Same.  A  plea  traversing  the  grounds 
upon  which  an  attachment  is  sued  out,  should 
contain  a  simple  denial  of  the  causes  for  the 
attachment,  as  stated  in  the  affidavit.  Such 
a  plea  is  not  demurrable,  because  of  objec- 
tions to  the  notice  of  special  matter  appended 
to  it ;  Ross  V.  Fowler,  42  M.  293. 

See  Practice,  58, 

4.  Failure  of  Consideration. 

124.  Same.  A  plea  to  an  action  on  a  note, 
that  it  was  executed  without  any  considera- 
tion good  or  valuable  in  law,  is  good  ;  and  to 
such  a  plea,  the  replication  may  be  general, 
averring  that  it  was  executed  *'  on  good  and 
sufficient  consideration  ;"  or  it  may  be  spe- 
cial, setting  out  the  consideration  ;  Matlock 
V.  Livingston,  9  S.  &  M  489 ;  cited  and  con- 
fimed  in  Taylor  v.  McNairy,  42  M.  276. 

5.  Forbearanee  of  Suit. 

125.  Same.  A  plea  of  forbearance  given  to 
the  principal,  should  state  that  the  time  of 
payment  was  extended  without  the  surety's 
consent;  Green  v.  Brandon,  W.  372.  A 
plea  of  forbearance,  which  avers,  **  that  for  a 
valuable  consideration,  paid  by  the  principal 
to  the  creditor,  the  latter  gave  indulgence  to 
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the  former,  for  twelve  months,  withoat  the 
conseut  of  the  surety,"  is  good;  Dent  v. 
Coleman,  10  S.  &  M.  83. 

6.  General  Performanoe. 

126.  Same.  A  plea  of  general  performance 
to  a  declaration  on  a  penal  bond,  with  a  con- 
dition, in  which  specific  breaches  of  the  con- 
dition are  set  out,  is  bad  on  demurrer; 
Emanuel  v.  Laughlin.  3  S.  &  M.  342.  And 
where  the  plaintiiT  declares  on  a  bond  with 
a  negative  condition,  assigning  the  breach  of 
that  condition,  the  defendant  cannot  plead 
general  peformance ;  for  in  that  case,  the  plain- 
tiff could  only  reply  by  repeating  his  declara- 
tion. Hence,  to  an  action  on  a  bond,  in 
which  the  defendant  bound  himself  not  to 
practice  medicine  within  a  certain  district, 
assigning  as  a  breach,  that  the  defendant  had 
so  practiced,  the  plea  of  general  performance 
will  be  bad;  Thompson  v.  Means,  II  S.  & 
Al.  604.  See  ante,  94.  As  to  onttf*  -prohandi, 
where  general  performance  is  pleaded,  see 
post,  174,  175. 

7.  Nil  Debet. 

127.  Sam^.  To  a  declaration  on  a  penal 
bond,  with  a  condition  which  is  not  set  out, 
nil  debet  is  not  a  legal  plea;  BirfiM  v. 
Kearney,  W.  504;  Bcggett  v.  Betrd,  43  M. 
120.  Where  in  debt  on  a  specialty,  the  deed 
i^  only  inducement  to  the  action,  and  matter 
of  fact  is  the  foundation,  ml  debet  may  be 
pleaded.  But  where  the  deed  is  the  foun- 
dation of  the  action,  though  extrinsic  facts 
are  rai.xed  with  it,  nil  debet  is  not  a  good  plea ; 
and  hence,  it  is  a  good  plea  to  an  action  on  a 
sheriff's  bond,  to  recover  money  collected  by 
him.  on  execution  as  in  that  case,  the  bond 
is  only  inducement  to  the  action ;  Matthews 
V.  Redwinej  1  C.  233. 

8.  Hul  tiel  Beoord. 

See  NuL  tiel  Rkcord. 

128.  Same.  A  party  cannot  show  payment 
of  a  judgment  unaer  a  plea  of  niU  tiel  record  ; 
he  must  plead  payment,  as  in  other  cases ; 
Stephens  v.  Robi/.  o  C.  744. 

129.  Same :  Verification.  In  a  plea  of 
nul  tiel  record,  a  verification  is  unnecessary, 
because  it  is  a  negative ;  and  if  a  verification 
be  inserted,  it  will  be  surplusage,  and  will 
not  vitiate  the  plea ;  Wright  v.  Wtisinger^  5 
S  k  M.  210.  But  it  should  conclude  with  a 
verification  by  the  record,  and  an  omission  so 
to  conclude  will  be  bad  on  demurrer ;  Can- 
non V.  Cooper,  10  G.  784.  There  should 
be  a  replication  to  a  plea  of  nvX  tiel  record  ; 
Bone  V.  Otlly^'n  H.  671. 

130.  iSbwie  ;  Should  not  be  argumentativej 
A  plea  to  an  action  on  a  judgment  which 
avers,  **  that  if  there  be  a  record  of  any  such 
supposed  judgment,  the  defendants  were  not 
made  parties  to  the  suit  in  which  it  was  ren- 
dered, and  therefore  the  court  had  no  juris- 
diction to  render  the  judgment  against  them,'' 
&c.,  is  bad,  because  it  is  but  an  argumenta- 
tive denial  of  the  record ;  Cannon  v.  Cooper, 
supra. 

130a.  When  matter  of  abatement  only.    If 


to  an  action  on  an  administrator's  bond  by  a 
judgment  creditor,  for  a  devastatnt  in  not 
paying  his  judgment, /the  defendant  plead 
there  is  no  such  judgment,  this  is  not  prop-  ' 
er'y  a  plea  of  nt^  ttd  record.  It  does  not  ^ 
to  the  merits,  but  only  presents  matter  in 
abatement,  and  should  the  court  find  the 
plea  against  the  defendant,  judgment  by  de- 
tau't  only,  with  writ  of  inquiry,  can  be  ren- 
dered  (citing  Sims  v.  Nash,  1  H.  271) ;  Co- 
gan  v.  Duncan,  1  C.  274. 

131.  Same:  ff"W  tried;  waiver  of  trial. 
The  plea  ot  nul  tiel  record  should  regularly  be 
tried  by  the  court,  before  the  cause  is  submit 
ted  to  a  jury ;  but  after  two  new  trials,  aod 
three  ctmcurring  verdicts  against  the  plaintiff 
in  error,  if  it  do  not  appear  that  he  insisted 
on  a  trial  of  the  plea  of  nul  tiel  record, 
it  will  be  too  late  for  him  to  insist  that  the 
judgment  should  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  it  does  not  affirm- 
atively appear  by  the  record  that  that  issue 
was  determined.  In  such  a  case  it  will  be 
considered  as  waived ;  Field  v.  Weir,  6  C. 
66. 

9.  Hal  tiel  Corporatioii. 

13 1  a.  Sam^.  Nul  tiel  corporation  sworn 
to  is  a  good  plea  in  this  State,  since  the  Act 
of  1836,  which  dispenses  with  proof  of  the 
character  in  which  plaintiff  sues,  unless  it  be 
denied  under  oath  :  Vicksburg  Waterworks  Sf 
Banking  Co.  v.  Washington,  1  S.  &  M.  536. 

10.  Hon  Asfumptit. 

132.  Same.  A  plea  of  non  assumpsit  will 
be  good,  if  it  substantially  deny  the  promise 
or  undertaking  declared  on  ;  Tomlinson  v. 
Hoyt,  1  S.  &  M.  515. 

U.  Payment. 

See  Paymrnt,  20.  21. 

133.  Same :  Bill  of  particidars.  The  plea 
of  payment  is  good  to  let  in  proof  of  actual 
payment  in  money,  either  total  or  partial, 
without  a  hill  of  particulars  being  filed  ;  Prim 
V.  KUtridge,  W.  390;  Price  v.  Sinclair,  h 
8.  &  M.  25+.  The  plea  is  a  good  one.  withoat 
a  bill  of  particulars,  and  it  will  be  error  to  go 
to  trial  without  a  replication  to  the  plea; 
Webster  v.  Tieman.  4  H.  352.  But  if  the 
plea  concludes  thus,  **  And  the  defendant 
herewith  files  his  bill  of  particulars,  and  will 
insist  upon  them  as  a  set-off,"  and  there  be  no 
bill  of  particulars  filed,  the  plaintiff  may  treat 
the  plea  as  a  nullity,  as  no  evidence  could  be 
given  under  it ;  but  if  the  plea  had  been  sim- 
ply one  of  payment  without  notice  of  set-off, 
the  rule  would  be  different  (see  case  above 
cited);  Miller  v.  Brooks,  4  S.  &  M.  175. 

134.  Same.  The  bill  of  particulars  filed 
with  a  plea  of  payment,  though  essential  is 
no  part  of  the  plea;  and  the  plaintiff,  in  bis 
replication,  cannot  put  in  issue,  any  item,  in 
the  bill  of  particulars.  The  plaintiff  can  take 
advantage  of  all  legal  objections  to  these 
items,  by  taking  issue  on  the  plea  ;  Vanzant 
V.  Shdton,   40  M.  335. 

135.  What  the  plea  of  payment  adm^* 
The  plea  of  payment  admits  the  execution  of 
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the  instrument  seed  on ;  Hines  v.  Roger$,  W. 
466. 

See  pRACTicR,  117. 

13fi.  Proof  of  a  partial  payment  under. 
Under  a  plea  of  payment  in  full,  partial  pay- 
ment may  be  proven  :  Cage  v.  Her,  5  8.  &  M. 
410  ;  Price  v.  Sinclair ^  Id.  254. 

12.  Set-off. 

137.  Same,  A  plea  of  set-off  is  a  nullitv 
in  this  State ;  Houston  v.  Smith,  2  S.  A  M. 
597  ;  Henry  v.  Hoover,  6  id.  417  ;  Anderson 
V.  Burke,  id.  475.  The  plea  is  unknown  to 
onr  laws,  and  the  defence  may  be  made  either 
under  the  general  issue,  or  payment  with  no- 
tice by  bill  of  particulars ;  AUiston  v.  Lind- 
sey.  12  S.  &  M.  e.'SG. 

138.  Same:  Bill  of  particulars.  But  where 
a  set-off  is  claimed  under  the  plea  of  pay- 
ment, the  defendant  will  not  be  allowed  to 
introduce  evidcilce  to  establish  it,  unless  he 
^\e  with  his  plea,  an  account,  stating  the  na- 
ture of  the  payment  or  set-off,  or  unless  the 
same  be  so  plainly  and  particularly  described 
in  his  plea,  as  to  give  notice  to  the  plaintiff  of 
its  character ;  Phipps  v.  Shegogg,  1  G.  241 ; 
S.  P.,    Curry  v.  Kurtz.  4  G.  24. 

1 39.  Same :  Cross  action.  The  defendant 
cannot  deny  in  toto,  the  plaintiff's  right  of 
action,  and,  at  the  same  time,  set  up  in  his  an- 
swer, a  substantive  and  independent  cause  of 
action,  inconsistent  with  the  plaintiff's  claim, 
and  involving  the  issue  of  its  justice  and  le- 
gality, and  which  amount?  of  itself,  to  an  as- 
sertion that  the  plaintiff's  demand  is  ill- 
founded  ah  initio,  and  hence,  where  the  plaintiff 
brought  an  action  to  recover  damages,  as  for 
a  total  loss  of  the  chattel,  occasioned  by 
a  breach  of  the  defendant's  warranty  of  sound- 
ness, the  latter  cannot  deny  the  breach  of  the 
warranty,  and  at  the  same  time  demand  judg- 
ment against  the  plaintiff  for  the  purchai-e 
mooey  ;  SJiewalter  v.  Ford,  5  G.  417. 

XTV.  BeplioationB. 

140.  Effect  of  failure  to  reply:  Case  in 
judgment.  To  an  action  of  assumpsit,  the 
pleas  were  non  assumpsit,  and  part  failure  of 
consideration — the  latter  not  being  replied 
to.  There  was  a  trial,  and  verdict  for  plain- 
tiff: Held,  that  the  defendant  was  entitled  to 
take  judgment  on  his  second  plea,  which  was 
Dot  replied  to;  and  his  fai.ure  to  do  so,  was 
a  waiver  of  the  plea;  Roberts  v.  Haley,  2  U. 
886.  It  is  error  to  proceed  to  trial  and 
jud^zrnieHt  where  there  is  an  affirmative  plea 
unanswered;  Webster  v.  TVeman,  4  H.  352; 
JBozman  v.  Brovm,  6  H.  349.  And  such 
failure  to  reply  amounts  to  a  discontinuance 
of  the  action,  which  may  be  taken  advnntage 
of  before  verdict;  it  is  such  error,  however, 
a!«  will  cause  a  reversal  of  the  judgment; 
ffogue  V.  Lewellen,  42  M.  302. 

141.  Replication  to  plea  of  nvi  tiel  record. 
See  ante,  129. 

1 42.  Replication  to  plea  of  payment,  \oith 
bill  of  parti'  vlars.    See  ante.  129,  130. 

143.  Departure  in  replication.  See  ante, 
51,  52,  52a. 

3T 


144.  Special  traverse  in  replication.  See 
an^e,  51,  103,104. 

145.  Special  replication  to  .plea  of  general 
performance.    See  arite,  19,  94. 

145a.  As  to  right  to  plead  several  replica- 
tions, see  ante,  190. 

146.  Replication  to  plea  setting  up  want 
of  title,  A  special  plea,  alleging  that  the 
plaintiff  has  no  interest  in  the  note  sued  on, 
is  bad,  as  amounting  only  to  the  general 
issue;  but  a  replication  to  such  a  plea  which 
alleges  generally,  that  the  plaintiff  had  an  in- 
terest in  the  note  at  the  commencement  of 
the  action,  is  a  good  answer  to  it ;  and  means 
that  the  plaintiff  has  such  on  interest  in  it,  as 
to  enable  him  to  maintain  an  action  at  law  on 
it ;  Anderson  v.  Patrick,  7  H.  347.  See  also, 
ante,  124.  for  a  general  replication  to  plea  of 
failure  of  consideration. 

146a.  Replication  must  answer  the  whole 
plea.  A  replication  should  answer  the  whole 
plea ;  and  hence,  if  the  plea  be  to  the  whole 
declaration,  a  replication  which  sets  out  with 
'^precludi  non  as  to  the  2d  and  3d  counts," 
is  defective ;    Wren  v.  Span,  1  H.  115. 

XT.  Pleadings  by  and  against  Exeontors, 

Administrators  and  Guardians. 

\4tl.  Declaration  by  creditors  for  devastavit. 
In  an  action  by  a  creditor  on  an  administra- 
tion bond,  it  is  unnecessary  in  assigiiinir 
breaches  of  the  bond,  to  state  the  kind  and 
quality  of  the  goods,  &c.,  which  came  to  the 
administrator's  hands  ;  it  is  sufiBcient  to  aver 
that  goods,  &c..  suflScient  to  pay  the  debt 
came  to  the  administrator's  hands,  and  that 
he  has  wasted  and  converted  them  to  his  own 
use  ;  and  if  the  value  of  the  goods,  as  stated, 
be  more  than  the  debt,  that  will  be  a  good 
averment  of  sufficiency  of  assets  ;  Hoggatt  v. 
Montgomery,  6  H.  9H. 

148.  Same :  Averment  as  to  failure  to  pay 
penalty  of  the  bond.  The  failure  to  pay  the 
penalty  of  an  administrator's  bond,  is  suffi- 
ciently averred  in  a  declaration  by  a  judg- 
ment creditor  for  a  devastavit,  mhen  the  de- 
claration alleges,  **  that  by  his  failure  to  pay 
the  judgment,  an  action  hath  accrued  to  the 
plaintiff  to  have  and  recover  of  and  from  the 
defendant "  (stating  a  sum  which  is  the 
penalty  of  the  bond) ;  and  it  seems  that  an 
averment,  that  the  defendant  has  failed  to  pay 
the  creditor's  judgment,  is  sufficient,  as  the 
bond  is  but  an  inducement  to  the  action  ; 
Randolph  v.  Singleton,  12  S.  A  M.  439. 

149.  Executor  not  bound  to  plead  specially. 
An  executor  or  administrator*  is  not  bound 
to  plead  an  affirmative  plea  (as  the  statute  of 
limitations)  specially,  but  if  he  undertake  to 
do  so,  he  must  plead  it  correctly;  Wren  v. 
Spann,  1  H.  118 ;  and  having  the  right  to 
make  all  defences  under  the  general  issue,  it 
will  not  be  error  for  the  court  on  sustain.ng 
a  demurrer  to  a  special  plea  filed  by  an  ad- 
ministrator in  connection  with  the  general 
issue,  to  omit  to  award  respondeat  ouster ; 
Hawkins  v.  Miss,  C  R,  R.  Co.,  6  G.  688 ; 
S.  P.,  Effinger  ?.  Richards,  6  G.  540.  See 
post,  166. 
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See  Executor  and  Administrator,  314, 
314a. 

150.  Plea  of  non  presentatton  of  claim.  A 
plea  by  an  administrator,  setting  up  non  pre- 
sentation of  the  claim  sued  on,  within  the  time 
prescribed  by  law,  should  aver  that  the  pub- 
lication of  notice  was  commenced  within  the 
time  prescribed  by  law,  from  the  date  of  the 
grant  of  his  letters,  and  was  continued  for 
the  legal  period;  Wren  v.  Spann,  1  H.  118. 
And  it  should  deny  that  he  had  any  knowledge 
or  notice  of  the  existence  of  the  claim  within 
the  time  limited  for  its  presentation  to  him ; 
Branch  Ek  of  Ala.  v.  R1u%o.  H  ih  110. 

151.  Plene  administravit.  Plene  adminis- 
travit  is  a  good  plea  to  an  action  by  a  credi- 
tor against  an  administrator  for  a  devastavit ; 
but  it  is  only  applicable  to  cases  where  all 
the  assets  have  been  consumed  in  paying  pre- 
ferred debis.  and  those  which  were  a  lien  on 
the  property  in  decedent's  lifetime ;  Randolph 
V.  Singleton.  12  S.  &  M.  439. 

152.  Declaration  on  guardian's  bond.  As 
a  general  rule,  it  is  not  necessary,  in  declar- 
ing on  a  specialty,  to  set  out  any  inducement 
or  statement  of  the  consideration  upon  which 
the  contract  is  founded  ;  but  the  declaration 
usually  proceeds  at  once  to  the  statement  of 
the  specialty.  Hence,  in  declaring  on  a 
guardian's  bond,  it  is  not  necessnry  to  aver 
that  the  principal  obligor  had  been  appointed 
guardiain  by  the  proper  court;  Lum  v. 
Springer,  2  C  479. 

l.oS!  Same.  And  in  such  a  declaration, 
where  the  relator  is  still  a  minor,  if  the  dec- 
larution  aver  that  the  suit  is  brought  "  at  the 
relation  of  the  next  friend  and  guardian  of 
the  minor;"  and  after  setting  out  breaches 
prejudicial  to  the  minor,  concludes  '•  by  means 
whereof  the  said  ward  huth  sustained  dama- 
ges." &c.,  by  reason  of  which  the  said  writ- 
ing obligatory  became  forfeited,  whereby  an 
action  hath  accrued,  &c.,  it  will  be  suffi- 
cient to  show  that  the  suit  is  brought  for  the 
benefit  of  the  minor,  at  the  relation  of  his 
next  friend  and  guardian  ;  lb. 

XYI.  FalBB  Fleas. 

154.  False  plea  bad.  The  object  of  plead- 
ing is  to  ascertain  the  truth  oF  the  material 
facts  in  controversy  between  the  parties  ;  and 
if  it  judicially  appear  of  record,  that  the 
matter  pleaded  is  false,  or  if  it  be  immate- 
ri.l,  the  other  party  may  have  judffinent,  as 
if  that  plea  hud  not  been  filed  ;  Thigpen  v. 
Miss.  Ctnl.  R.  R.  Co.,  3  G.  347  ;  S.  P.,  YValker 
V.  Mobile  ^*  Ohio  R.  R.  Co  ,  5  G.  245. 

In5.  Same)  Instances.  Where  a  person 
subscribes  for  stock  in  a  railroad  corporation, 
according  to  its  charter,  he  thereby  is  admitted 
a  member  of  the  corporation,  and  becomes  en- 
tilled  to  the  franchises  granted  by  the  charter, 
which  is  a  valuable  consideration  for  the  sub- 
scription. A  plea,  therefore,  to  an  action  by 
the  corporation,  to  recover  the  amount  so  sub- 
scribed, that  the  subscription  was  made  with- 
out valuable  consideration,  is  bad, because  it 
appears  from  the  defendant's  own  showing, 
that  the  plea  is  false  ;  Thigpen  v.  Miss.  Cent. 


R.  R.  Co.,  supra.  And  so,  if  it  appear  from 
the  record,  that  the  act  of  an  assumed  agent 
of  the  plaintiffs  has  been  racified  by  them,  the 
plea  of  the  defendant,  denving  the  authority 
of  the  agent  to  act  for  the  plaintiff*,  would 
thereby  appear  to  be  false,  and  therefore  bad. 
And  an  action  by  the  corporation  to  recover 
subscription  for  stock  procured  by  such  as- 
sumed  agent,  is  a  ratification  of  the  act.  and 
makes  the  foregoing  plea  of  defendant  appear 
to  be  false  on  the  record  ;  y^alker  v.  MohUe 
R.  R.  Co.,  5  G.  245. 

XVn.  ProteBtando :  Profert  and  Oyer. 

\f\^.  What  plea  confesses:  Proteslando. 
Every  pleading  is  taken  to  confess  such  tra- 
versable matter,  alleged  in  the  pleading  on 
the  other  side,  to  which  it  is  an  answer,  as  it 
does  not  traverse,  notwithstanding  a  proits- 
tando.  the  only  effect  of  which  is  to  leave 
the  party  making  it  at  liberty  to  traverse,  in 
another  suit,  the  traversable  matter  in  his  ad- 
versary's pleading,  which  he  has  not  chosen 
to  denv  in  the  existing  suit ;  Thigpen  v.  Miss. 
Cent.  K  R..  3  G.  347. 

157.  Proffrt  and  oyer  of  a  record.  It  is 
true  that  oyer  of  a  record  or  recognizance, 
which  are  a  part  of  the  proceedings  of  a 
court,  will  not  be  granted,  because  a  party 
will  not  make  profert  of  them  in  his  declara- 
tion ;  but,  in  an  action  on  a  bond,  which  is  ^ 
the  foundation  of  the  plaintiff's  right,  profert 
is  necessary  and  oyer  demandable.  notwith- 
standing the  bond  is  an  official  bond,  and  re- 
quired to  be  recorded  ;  in  such  case, however, 
the  plaintiff,  in  answer  to  the  demand,  may 
produce  only  a  certified  copy ;  Matthews  v. 
Bailey,  3  G.  33. 

ZTin.  The  General  Issne,  and  what  may  be 
Proven  under  it. 

158.  Fraud:  Tutal  and  partial  failure  of 
consideration.  Fraud  in  the  contract  and 
total  failure,  or  want  of  consideration,  maybe 
given  in  evidence  under  the  general  issue. 
Qucere.  as  to  partial  failure  of  consideration; 
linwer  v.  Harris,  2  S.  &  M.  84;  S.  P.,  Fer- 
gnson  v.  Oliver,  8  S.  &  M.  332.  Where  it  ap- 
peared that  a  note  was  given  for  the  boot  in 
an  exchange  of  horses,  and  there  was  a  war- 
ranty of  soundness  of  the  horse  received  by 
the  maker,  and  a  breach  of  it,  and  iu  conse- 
quence thereof,  the  horse  v  as  worth  less  by 
the  amount  of  the  note  than  he  would  have 
been  worth  if  he  were  sound  ;  it  was  held  that 
this  defence  could  be  made  under  the  general 
issue  to  an  action  on  the  note.  Fraud  is 
provable  under  the  general  issue,  though  it  is 
more  regular  to  plead  it  specially,  or  give  no- 
tice of  it  with  the  plea ;  Simmons  v.  Cuircer, 
12  S   &  M   584.     See  post,  165. 

159.  Set-off.  A  set-off  may  be  given  in 
evidence  under  the  general  issue,  if  a  bill  of 
particulars  be  filed  with  it,  but  the  more  ap- 
propriate plea  is  payment,  the  plea  of  set-off 
being  unknown  to  our  laws;  Alliston  v.  Lind- 
sey.  12  S.  &  M.  656. 

160.  General  rule  as  to  proof  under  genr 
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eral  issue.  Any  defence  may  be  made  under 
the  general  issue,  which  shows  that  the  origi- 
nal contract  is  not  binding,  or,  by  its  terms, 
is  no  longer  binding ;  and  hence,  an  agreement 
made  by  an  administrator,  at  a  sale  made  by 
him,  that  if  the  property  was  lost  by  the  pur- 
chaser, by  reason  of  being  taken  under  an 
execution  against  the  intestate,  the  purchaser 
should  not  be  bound  to  pay  the  purchase 
money,  may  be  set  up  under  the  general 
issue,  as  a  defence  to  an  action  for  the  pur- 
chase money ;  Buckets  v.  Cunningham,  6  S. 
&  M.  358. 

161.  Want  of  interest  and  title  in  plaintiff. 
The  defence  that  the  plaintiff  has  no  interest 
or  title  in  the  claim  sued  on,  may  be  made 
nnder  the  general  issue  ;  Sims  v.  Ross,  8  S. 
&  M.  f>57  ;  Lake  v.  Hastings,  2  C.  490.  And 
a  special  plea,  setting  out  want  of  title  or 
interest  in  plaintiff,  is  bad,  as  amounting  only 
to  the  general  issue ;  Bingham  v.  Sessions,  6 
S.  &  M.  13.    See  ante.  122. 

162.  Failure  to  complete  work  sued  for. 
In  an  action  by  a  mechanic  to  recover  for 
work  and  labor  done  and  performed  for  the 
defendant,  his  failure  to  complete  the  work, 

•  according  to  contract,  may  be  given  in  evi- 
dence under  the  general  issue ;  Conner  v. 
Swain,  3  0.  245. 

163.  Payment.  Actual  payment  in  money 
may  be  shown  under  the  general  issue,  without 
a  bill  of  particulars  filed ;  Miller  v.  Brooks, 
4  8.  &  M.  175. 

164.  General  issue  in  replevin  and  eject- 
ment. Affirmative  matter,  as  the  award  of 
arbitrators,  may  be  given  in  evidence  under 
the  general  issue  in  replevin  ;  NeweU  v.  Ntw- 
ell.  5  G.  385 ;  and  so  in  ejectment — as  the 
statute  of  limitations ;  Tegarden  v.  Carpen- 
ter, 7  G  404. 

165.  Impeaching  consideration  of  bond. 
The  consideration  of  a  bond  can  be  im- 
peached at  law,  only  by  a  special  plea;  Can- 
diff  V.  Thigpen,  I  G.  180.  But  if  the  bond 
appear  to  be  voluntary,  on  the  face  of  the 
declaration,  the  objection  may  be  made  by 
demurrer;  State  v  Bartlett,  1  G.  624. 

16r).  Ri'jht  to  phad  specially  Where  the 
law  allows  the  defendant  to  plead  his  defence 
specially,  he  shall  not  be  deprived  of  the  right 
to  do  so,  because  he  may  be  able  to  make  proof 
of  the  same  defence,  tinder  another  and  general 
plea,  which  he  has  already  pleaded;  and 
neoce,  it  will  be  error  to  sustain  a  demurrer 
to  a  special  amended  plea,  merely  because 
the  defendant  could  set  up  the  same  defence 
under  the  general  issue,  which  had  originally 
been  pleaded ;  Tegarden  v.  Carpenter,  7  G. 
404. 

But  where  the  special  plea  is  bad,  it  is  a 
good  excuse  on  sustaining  a  demurrer 
thereto,  for  the  omission  to  award  respondeat 
ousicr,  that  the  defence  attempted  to  be  set 
up  in  it,  could  be  made  under  the  general 
issue,  which  is  on  file ;  Hawkins  v.  Miss.  Cent. 
B.  B.  Co..  6  G.  688  ;  ante,  149. 

167.  Notice  of  the  special  matter  under 
Bev.  Code  of  1857,  p.  493,  art.  97.  By  this 
statute,  no  affirmative  matter  in  avoidance  of 
the  con  tract  sued  on,  can  be  given  in  evidence 


under  the  general  issue,  unless  notice  of  the 
matter  be  given  with  the  plea.  Hence,  it 
cannot  now  be  shown  under  that  plea,  with- 
out the  notice  filed,  that  the  contract  sued  on 
was  void,  because  made  on  Sunday ;  Hemdon 
V.  Henderson.  41  M.  584. 

168.  The  kind  of  notice  required :  Casein 
judgment.  The  notice  of  justification  accom- 
panying a  plea  of  not  guilty,  to  an  action  of 
slander,  need  not  in  form  amount  to  a  special 
plea  of  Justification  ;  but  it  must  fully  notify 
the  plamtiff  in  substance,  of  the  specific 
charge  relied  on,  so  that  he  may  be  prepared 
to  prove  his  innocence ;  and  hence,  a  notice 
*•  that  the  defendant  will  prove  the  truth  of 
the  words  complained  of,"  is  insufficient; 
Powers  V.  Presgrove,  9  G.  227. 

XIX.    The  Pleading  Act  of  1850. 

169.  General  denial  under.  The  general 
denial  under  the  Pleading  Act  of  1850,  is  the 
same  in  effect,  as  the  general  issue  at  common 
law;  Mclntyre  v  Kline,  1  G.  361.  And  it  is 
pleadable  as  the  general  issue  at  common 
law;  Grimtead  v.  Fonte,  3  G  120. 

170.  Allegations  not  denied  are  admitted. 
Under  this  act,  the  allegations  of  the  com- 
plainant not  denied  by  the  answer,  are  admit- 
ted as  true ;  Adams  v.  Guice,  1  G.  397. 
That  act  provided,  that  **  every  material  alle- 
gation of  new  matter  in  the  answer,  not  spe- 
cifically controverted  by  the  reply,  is  to  be 
taken  as  true  ;"  but  this  rule  only  applies  to 
such  new  matter  as  would  be  proper  for  a 
plea  of  confession  and  avoidance,  and  not  to 
a  mere  specific  denial  of  a  fact  averred  in  the 
complaint,  and  necessary  to  be  proven  to  ena- 
ble the  plaintiff  to  recover;  Houston  v. 
Crutcher.  2  G.  :^l. 

171.  Pleadings  in  ejectment.  Under  the 
Pleading  Act  of  1850,  tenants  in  common 
could  unite,  as  joint  plaintiffs  in  an  action  of 
ejectment ;  Corbin  v.  Cannon,  2  G.  570.  At 
common  law,  the  defence  of  the  statute  of 
limitations  to  an  action  of  ejectment,  could 
not  be  specially  pleaded,  but  the  rule  is 
different  under  the  Pleading  Act  of  1850; 
Tegarden  v.  Carpenter,  7  G.  404.  See  ante, 
164. 

172.  Dtiplicity  in  replication.  A  replica- 
tion under  this  act,  is  not  bad  for  duplicity ; 
Josliji  V.  Caughlin,  3  G.  1 04. 

173.  Averment  of  amount  of  damages. 
Under  this  act,  an  averment  of  the  amount 
of  damages  claimed  by  the  plaintiff  is  unnec- 
essary, and  if  made  will  be  surplusage  ;  and 
hence,  it  is  not  error,  that  the  judgment  ex- 
ceeds the  damages  claimed ;  French  v.  Davis, 
9  G.  218. 

XX.    Miscellaneons. 

174.  Onusprobandi,  on  phaff  general  per- 
formance. If,  to  an  action  on  a  penal  bond 
for  damages  for  a  breach  of  its  conditions, 
the  ishue  be  on  the  plea  of  general  perform 
ance,  the  onus  to  show  a  breach  of  the  con- 
dition is  on  the  plaintiff.  Aliter,  where  the 
defendant  pleads  special  performance  ;  Holli- 
day  V.  Cooper^  1  S.  &  M.  633. 
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175.  Same :  Case  in  judgment.  In  an 
action  of  covenant  on  a  penal  bond,  condi- 
tioned for  the  payment  of  money,  and  also 
for  the  pa^'ment  by  obligor,  of  a  note  given 
by  the  obligee  to  a  third  person — the  amount 
of  the  note  not  being  specified  in  the  bond — 
the  declaration,  however,  averred  it  to  be  for 
$5,030,  and  assigned  as  a  breach  of  the  con- 
dition, that  the  defendant  had  not  paid  that 
note. ,  The  defendant  alleged  in  his  plea,  per- 
formance, in  this  :  **  that  he  had  paid  the  note 
in  the  plaintifiTs  declaration  mentioned,  ac- 
cording to  the  effect  of  the  covenant."  No 
proof  was  introduced  by  either  party,  except 
the  reading  of  the  bond  sued  on,  and  a  ver- 
dict was  rendered  for  plaintiff  for  $5,000 : 
Hdd,  that  the  plea  though  not  correct  in 
form,  was  good  after  verdict,  and  that  it  put 
in  issue  only  the  performance  of  the  covenant 
as  stated  ;  and  that  the  burden  of  proof  was 
on  the  defendant  pleading  the  performance, 
and  the  verdict  must  stand;  Winn  v.  Skip- 
with,  14  S.  &  M.  14.    See  ante,  126. 

176.  Proof  of  replication.  An  averment 
in  a  replication  requires  no  stronger  proof, 
thnn  if  made  in  the  declaration;  Moore  v. 
Mickell  W.  231. 

177.  Lost  pleadings.  The  pleadings  in  a 
cause  must  evolve  an  issue  of  law  or  fact,  be- 
fore a  judgment  can  be  rendered ;  the  evi- 
dence of  the  existence  of  such  pleadings,  is 
their  appearance  among  the  files.  The  state- 
ment of  the  clerk,  that  they  have  been  filed, 
and  are  lost  or  mislaid,  is  not  sufficient  evi. 
dence  of  their  existence  to  authorize  a  judg- 
ment ;  Armstrong  v.  Barton,  42  M.  506 ;  S. 
P.,  Steele  v.  Palmer,  41  M.  88. 

See  Frxcticb,  61. 

178.  Plea  of  sheriff's  sureties  attacking 
bond,  A  plea  by  the  sureties  of  a  sheriff  to 
a  motion  made  against  them,  setting  up  the 
invalidity  of  the  sheriff's  official  bond,  upon 
the  ground  that  it  is  payable  to  the  governor 
and  his  nuccessors  in  office,  instead  of  to  the 
State,  should  expressly  negative  the  execu- 
tion by  them  of  any  official  bond  payable  to 
the  State.  A  simple  averment  that  a  certain 
instrument  executed  by  them  on  a  certain 
day  is  void  as  an  official  bond,  because  it  is 
payable  to  the  governor,  and  not  to  the  State, 
will  not  do;  Paddleford  v.  Moore,  S  G.  622. 

179.  Sheriffs  plea  setting  up  dispute  as  to 
the  fund  sued  for.  Where  a  sheriff  seeks  to 
justify  his  refusal  to  pay  to  the  plaintiff 
money  collected  by  him  on  an  execution, 
upon  the  ground  that  there  is  a  controversy 
respecting  the  title  to  it,  he  must  set  forth  iu 
his  plea  the  facts  upon  which  he  relies,  so 
that  the  court  may  judge  of  their  sufficiency, 
and  also  determine  whether  the  plaintiff  is 
entitled  to  the  money ;  Trotter  v.  Parker,  9 
G.  473. 

180.  As  to  plea  hy  stockholders  setting  up 
deviation  in  route  of  railroad,  see  ante,  87. 

181.  Nul  tiel  corporation  sworn  to.  A  plea 
of  the  general  issue,  accompanied  by  an  affi- 
davit, which  denies  that  the  plaintiff  is  a  cor- 
poration, is  sufficient  to  throw  the  burden  on 
plaintiff  of  proving  its  character.  The  plea 
m  such  a  case  is  the  same  as  if  not  sworn  to. 


It  is  not  changed  by  the  affidavit,  though 
certain  effects  grow  out  of  the  affidavit; 
Vicksburg  Waterworks,  Jrc,  v.  Washington, 
1  S.  &  M.  536. 

See  BiLi^  OF  Exchange,  173,  et  seq.  Nom 
EST  Factum. 

182.  Defective  writ  cured  hy  plea.  A  de- 
fective writ  is  cured  by  a  plea  to  the  merits; 
Hathcock  v.  Owen,  44  M.  799. 

183.  Plea  in  bar  a  waiver  of  abatable 
matter.  If  the  defendant  fail  to  take  proper 
advantage  of  the  disability  of  the  plnintiflf, 
such  as  coverture,  &c..  but  demurs  or  pleads 
in  bar,  he  thereby  waives  the  disability,  and 
cannot  take  advantage  of  it  on  error ;  Sim' 
mons  v.  Thomas,  43  M.  31. 

See  Abatement,  10. 

See  Vendor  AND  Vendee.  Notice.  Eject- 
ment. 

1.  Good  against  a  fraudulent  title.  Po?- 
session  is  (rood  against  a  title  obtained  by 
fraud  ;  Niles  v.  Anderson,  5  H.  365. 

2.  Is  notice.  Possession  is  notice  of  the 
title  of  the  occupant,  and  equivalent  to  regis- 
tration ;  Dixon  v.  Doe,  1  S.  &  M.  70. 

See  Notice,  2,  3. 

See  Parent  and  Child,  3. 

§0wei[  of  S^iantes. 

See  Principal  and  Agent. 

1.  Registration  of.  A  power  of  attorney  to 
sell  land  is  a  contract  m  relation  to  land, 
and  may  be  proven,  certified,  and  acknowl- 
edged, and  registered,  in  the  same  manner  as 
deeds  for  the  conveyance  of  land ;  Hughes  v. 
Wilkinson,  8  G.  482. 

1.  Power  in  life  tenant  of  unrestricted  dis- 
position, A  bequest  to  one  for  life,  with  di- 
rections that  the  property  "  shall  be  delivered 
to  the  legatee  after  the  testator's  death,  as 
soon  as  possible,  that  he  may  have  full  con- 
trol and  be  empowered  to  dispose  of  the  same 
as  he  may  think  proper,". vests  in  the  legatee 
an  estate  for  life  only,  but  with  the  unre- 
stricted power  of  disposing  of  the  fee ;  An- 
drews V.  Brumfield,  3  G.  107. 

2.  Power  of  unrestricted  disposition.  A 
power  of  unrestricted  disposition  appended 
to  a  life  interest  in  property,  is  a  pari  of  the 
"estate  "  of  the  tenant  for  life;  lb. 

3.  When  executed :  Rule  on  the  subject. 
Whether  or  not  a  testator  has  execuled  a 
power  of  appointment  vested  in  him,  is  a 
question  of  intention,  to  be  arrived  at  bv  the 
same  rules  of  construction  which  apply  in 
other  cases  in  the  interpretation  of  wills;  and 
if  he  use  general  words,  such  as  **  all  my  es- 
tate," or  ••all  the  balance  of  my  property," 
which  in  themselves  are  sufficient  to  cover 
the  execution  of  the  power ;  it  will  he  suffi- 
cient although  do  reference  be  expressly  made 
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in  the  will  to  the  power,  or  the  subject  mat- 
ter upon  which  il  may  be  exercised ;  aod 
especially  is  this  so  when  it  appears  that 
these  general  words  would  be  inoperative,  un- 
less construed  to  be  au  execution  of  the 
power;  Tb. 

4.  Construction  of  power  to  appoint  a  new 
irtirstee.  The  power  granted  to  the  creditor 
in  a  deed  in  trust,  to  appoint  a  new  trustee  to 
sell  the  property,  should  express  plainly  the 
cases  in  which  a  new  trustee  is  to  be  ap- 
pointed, and  it  should  embrace  every  evt  nt  that 
can  render  such  appointment  necessary.  The 
power  to  appoint  a  new  trustee  can  be  exer- 
cised only  in  the partiriUar  eveyit  in  which  the 
power  is  plainly  and  distinctly  given.  When 
the  power  of  appointment  is  eiven  upon  the 
neglect  or  refusal  of  the  trustee  to  act,  it  can* 
not  he  exercised  where  the  trustee  is  dead ; 
Guion  V.  Pickdt.  42  M.  77. 

5.  Power  to  sell  does  not  enlarge  life  estate. 
The  power  to  sell,  attacht'd  to  an  express  life 
estate,  will  not  have  the  efFrct  to  enlarge  it 
into  a  fee  ;  Dean  v.  NunnaJly^  7  6.  35B ;  S. 
P.,  Rail  V.  Dotson,  14  S.  &  M.  176. 

6.  Snme,  Where  it  is  apparent  from  the 
terms  of  a  marriage  settlement,  that  the  issue 
of  the  marriage  are  to  take  the  whole  of  the 
remainder  after  the  death  of  the  parents,  a 
power  reserved  to  the  settler  lo  apportion  the 
remainder  by  will  among  them,  will  not  en- 
large an  express  life  estate,  limited  to  him, 
into  a  fee ;  and  in  such  a  case,  if  the  power 
be  not  executed,  the  children  will  take  equal- 
ly ;  Gorin  v.  Gordon^  9  G.  lOo. 

7.  Equity  aids  defective  execution.  A  court 
of  equity  will  aid  a  defective  execution  of  a 
power  :  Hence,  where  an  agent  makes  a  sale 
of  land  by  writing,  not  under  seal,  and  in  his 
own  name  instead  of  in  the  principal's,  a  court 
of  chancery  will  recognize  the  vendee's  title 
and  protect  it ;  McCaleb  v.  Pradat,  3  U.  257. 

8.  Naked  power  strictly  construed.  The 
principle  is  of  very  general  application,  that 
at  law,  every  naked  power  must  be  strictly 
pursued,  and  all  prescribed  formalities  duly 
observed ;  Leai^ed  v.  Matthews^  40  M.  210. 
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For  practice  in  High  Court,  see  High 
Court.  For  praciice  iu  Chancery,  see  Chan- 
CKRY,  sub-division  Practice.  For  practice  in 
Probate  Court,  see  Probatb  Court.  See 
also  Amrnd-mbnt.  Abatrmrnt.  Costs.  De- 
murrrr  to  Kvidrncr.  Kvidrncic  Detinue. 
Judgment.  Trial  op  thr  Right  of  Property. 
Revivor.    Scire  Facias.    Verdict. 

I.  Amendment. 
See  Amendment. 

1.  Amendment  of  averment  as  to  damages. 
It  is  error  in  an  action  of  assumpsit  to  ren- 
der judgment  for  a  greater  sum  than  the 
damages  are  laid  at  in  the  declaration ;  but 
the  court  should  allow  the  plaintiff  to  amend, 
so  as  to  make  the  damages  sufficient;  Geren 
V.  Wright,  8  S  &  M.  36o. 

2.  Amendment  after  reversal  in  High  Court. 
Where  a  demurrer  to  a  plea  is  overruled  in 
the  court  below,  but  su.stained  in  the  High 
Court,  and  judgment  of  respondeat  ouster 
awarded,  it  is  competent  for  the  court  below, 
under  the  judgment,  to  allow  an  amendment  of 
the  plea;  Haynes  \. Covington,  9  8.  &  M.  470. 

3.  Duty  of  court  under  Act  of  IS40,  Under 
the  Act  of  1840  (Session  Laws,  p.  133),  regu- 
lating the  practice  in  the  Circuit  Court, 
which  provides,  "that  if  it  be  discovered  at 
any  time  that  the  pleadings  are  defective,  it 
shall  be  the  duty  of  the  court,  and  he  is  hereby 
required,  to  cause  the  same  to  be  amended 
and  perfected,  so  that  the  merits  of  the  con- 
troversy shall  be  fairly  put  to  the  jury,"  it  is 
no  longer  a  matter  of  discretion  in  the  court 
to  allow  amendments,  but  such  allowance  is 
a  matter  of  obligation  and  right ;  and  where 
the  court  conceives  that  the  pleadings  are  de^ 
fective.  it  is  his  duly  to  see  that  they  are  per- 
fected, and  that  a  trial  is  had  on  the  merits  ; 
and  after  sustaining  a  demurrer  to  a  replica- 
tion, the  court  should  not  grant  judgment  f-r 
the  defendant,  but  should  cause  a  proper 
replication  to  be  filed ;  Dtnt  v.  Coleman,  10 
S.  &  M.  83.    See  A.MENDMENT,  22. 

3a.  Amendment  after  plea  in  abatement. 
If  plaintiff  obtain  leave  to  amend  his  declara- 
tion, after  plea  in  abatement  is  filed,  it  is  a 
confession  of  the  plea,  and  disposes  of  it. 
Webster  v.  Tieman,  4  H.  352 ;  Duncan  v. 
McNeill.  2  G.  704. 

36.  Effect  a$  to  plea  filed  out  of  time.  It 
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will  not  make  a  plea  p^ood,  whicli  is  nail,  be- 
cause filed  too  late,  if  it  applied  only  to  the 
original  declaration,  that  after  it  was  filed, 
amended  counts  to  the  declaration  were  also 
filed  ;  Field  v.  Weir,  6  0.  56. 

3c.  Plens,  How  affected  by  amendment  of 
declaration.  The  pleas  to  the  original  declar- 
ation are  not  superseded  by  the  filing  of  an 
amendment  to  the  declaration,  unless  the 
amendment  made  the  pleas  improper  and  in- 
applicable; Ih. 

II.  Oharging  the  Jury. 

4.  See  Instructions. 

m.  Oontmnanoe. 

See  CONTINUANCR. 

5.  Judgment  final  by  default  as  to  one,  and 
continuance  as  to  another.  A  judgment  final 
by  default  against  a  part  of  the  defendants, 
and  a  continuance  as  to  the  others,  is  error ; 
but  the  continuance  is  evidence  that  the 
plaintiff  did  not  intend  to  take  final  judgment. 
At  all  events,  such  a  judgment  and  continu- 
ance do  not  entitle  the  defendants  against 
whom  no  judgment  was  entered,  to  have  a 
discontinuance  as  to  them  entered  at  a  sub- 
sequent term ;  Frewctt  v.  CarutherSf  7  H. 
304. 

6.  Same :  Where  action  is  against  makers 
and  endorsers.  Where  makers  and  endorsers 
of  a  note  are  sued  in  the  same  action,  judg- 
ment by  default  may  be  taken  against  the 
maker  at  one  term,  and  the  cause  continued 
as  to  the  endorsers  to  another  term ;  Moore 
v.  Ayres.  6  S.  &  M.  310. 

7.  Same:  Case  in  judgment.  In  an  action 
commenced  against  the  makers  and  endorsers 
of  a  note,  judgment  final  was  entered  against 
two  of  the  defendants,  and  the  cause  con- 
tinued as  to  plaintiff  in  error,  who  was  an  en- 
dorser. At  the  next  term  the  cause  was  dis- 
missed, as  to  the  defendants,  ap:ainst  whom 

i'udgment  had  been  entered,  and  a  trial  was 
ad  and  judgment  rendered  against  the  plain- 
tiff in  error.  No  exceptions  were  taken  in 
the  court  below  to  either  judgment:  Held, 
that  the  judgment  against  the  plafntiff  in 
error  would  not  be  set  aside ;  Hani  v.  Nv^entj 
10  K.  &  M.  541. 

IT.  Disoontinaanoe. 

See  DiscoxTiNUANCK.  and  ante,  5,  6. 

8.  Action  against  sffveral,  and  no  service 
on  a  part.  Where  several  are  sued,  and  there 
is  no  service  of  process  on  a  part  of  the  de- 
fendants, it  will  be  error  to  proceed  to  judg- 
ment against  those  served,  without  an  entry 
of  a  discontinuance  as  to  the  others ;  Davis 
V  Tieman,  2  H.  786;  Hughes  v.  Evans,  4  S. 
A  M.437;  S.  P.,  Dennison  v.  Lewis^  6  U. 
517. 

9.  For  failure  to  enter  judgment  where  one 
count  is  undefended.  At  common  law,  if  the 
defendant  failed  to  answer  one  of  several 
counts  in  the  declaration,  the  plaintiff  would 
be  entitled  to  judgment  on  it,  and  if  he  failed 
to  take  judgment,  he  would  thereby  discon- 
tinue his  whole  action ;  but  this  is  cured  after 
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verdict  by  the  statute  of  jeofails ;  Tucker  v. 
Zollv'offer,  12  S.  A  M.  591.      See  Discok- 

TINUANCR.  9.  10. 

10.  Failure  to  revive  for  two  terms.  The 
failure  to  revive  a  suit  for  two  terms  after  the 
death  of  a  party,  does  not  per  se  operate  as  a 
discontinuance  without  an  entry  of  a  judg- 
ment to  that  effect,  and  if  revivor  be  had 
after  that  time,  and  a  trial  on  the  merits 
without  objection,  the  irregularity  will  be 
waived  ;  Mr  Key  v.  Toi-ry.  6  0.  78. 

11.  For  failure  to  enter  judgment  against 
one  defendant.  Where  an  action  is  brought 
against  A.  individually,  and  also  as  executor 
of  B..  upon  a  n'^'te  made  by  A.  and  B.,  if 
judgment  by  default  be  entered  against  -Hhe 
said  defendant "  merely,  it  will  be  considered 
as  against  A.  individually,  and  as  a  discon- 
tinuance as  to  him  as  executor;  Davis  v. 
Mahorner.  41  M.  5,52. 

12.  Judjment  against  one  of  two  executors. 
If  the  sunnnouH  be  not  served  on  one  of  two 
joint  executors  sued  in  an  action  at  law,  it 
will  not  be  error  to  enter  judgment  against 
the  one  served  with  process  without  a  formal 
dismissal  as  to  the  other ;  in  such  case  the 
judgment  is  equivalent  to  a  discontinuance  of 
the  suit  as  to  the  executor  not  served  with 
process  ;  Hunt  v.  Anderson,  4  G.  559.  See 
Discontinuance,  12. 

13.  Discontinuance  as  to  survivor  of  de- 
fend'infs.     Where  one  of  several  makers  of 

a  bond  dies  pending  a  suit  against  all  the 
obligors,  the  plaintiff  may  proceed  against 
the  administrators  of  the  decedent  conjointly 
with  the  others,  and  when  revivor  has  been 
had  against  the  administiator  the  plaintiff 
may  discontinue  as  to  the  others  and  pro- 
ceed to  judgment  against  the  administrator; 
Woodhouse  v.  Lee,  6  S.  &  M.  161 ;  Hender- 
son V.  TalbeH,  5  S.  &  M.  109. 

T.  DismissaL 

14.  Right  of  plaintiff  to  dismiss  suit. 
Generally  a  party,  who  institutes  a  suit,  or 
prosecutes  an  appeal,  has  the  right  to  dismiss 
the  proceeding ;  but  if  he  does  so.  the  costs 
must  be  taxed  against  him ;  Miss.  Cent.  R. 
R.  Co.  V.  Beatty.  6  G.  668. 

14a.  Dismissal  at  instance  of  defendant 
The  defendant  may  cause  the  action  to  be 
dismissed  by  showing  that  it  is  prosecuted 
without  plaintiff's  consent ;  Dove  v.  Martin^ 
1  C.  588. 

15.  Dismissal  of  appeal  in  Circuit  Court. 
Where  the  owner  of  land  appeals  to  the  Cir- 
cuit Court,  from  the  inquest  of  a  jury  assess- 
ing damages  accruing  frcyn  the  location  of  a 
railroad  tnereon,  and  at  his  instance  the  Cir- 
cuit Court  dismisses  the  suit,  althoagh  such 
action  be  based  on  grounds  which  assume  the 
absolute  invalidity  of  the  proceediugs  before 
the  jury  of  inquest,  the  action  of  the  court 
will  be  in  effect  a  dismissal  of  the  appeal 
merely,  and  not  an  annulment  of  the  proceed- 
ings of  the  jury  of  inquest,  which  if  not  abso- 
lutely void,  but  only  voidable,  will  be  lett  in 
full  force ;  and  hence,  upon  such  ao  order  it 
will  be  error  to  tax  the  costs  against  the 
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railroad  company ;    Miss.  Cent.  R.  R.  Co,  v. 
Beatty,  6  G.  668. 

VI.  Evidenoe. 

16.  Objections  to.  See  Evidbncr,  298 
to  3H3. 

17.  Objection  to  witness.  See  Evidkncb, 
233,  234. 

18.  Examination  of  witness.  See  Evi- 
dkncb. 270,  2^4. 

19.  Order  of  introducing  evidence.  See 
Etidknck,  290,  294. 

19a.  Affidavits.    See  Affidavits. 

Vn.    Imparlance  Tenn. 

See  Circuit  Court. 

20.  What  is.  The  return  or  imparlance 
term  is  the  first  terra  after  the  sammons  has 
been  legally  served ;  Story  v.  Ware.  6  G. 
399  ;  and  if  there  be  more  than  one  defendant, 
then  the  first  term  after  the  last  one  is  served ; 
and  that  defendant  cannot  be  forced  to  trial, 
till  the  next  term  afterwards;  Maury  v. 
Com'l  Rk  of  Natchez,  .5  S.  &  M.  41 ;  S.  P., 
Thornton  v.  Fitzhugh.  10  S.  &  M.  438. 

21.  Rfght  to  plead  at.  The  defendant's 
right  to  plead  at  the  imparlance  term  is  not 
lost  or  waived  by  a  motion  to  quash  the  sum- 
mons, or  the  return  on  it ;  Story  v.  Ware, 
supra. 

22  The  right  to  take  judgment  by  defavU 
at  the  imparlance  term.     See  post.  26,  27. 

22a.  When  appearance  term  has  failed. 
If  the  term  to  which  mesne  process  is  return- 
able fail,  so  that  no  court  be  held  at  that 
term,  such  term  will,  nevertheless,  constitute 
the  appearance  term  of  the  case,  and  it  will 
stand  for  trial  at  the  next  term,  in  the  same 
way  as  though  the  appearance  term  had  been 
regalarly  held ;  Thornton  v.  Fitzhugh,  10  S. 
&  M.  438. 

Tin.    Judgment  by  De&nlt 
See  Judgments,  55,  et  seq. 

1.    When  there  it  a  Plea  on  File. 

23.  Cannot  then  be  entered.  Judgment  by 
default  cannot  be  entered  when  there  is  a 
plea  on  file  and  undisposed  of;  Selser  v.  Wil- 
kinson, W.  108;  Arrington  v.  M.  A-  0.  R.  R. 
Co.,  1  G.  470;  Taylor  v.  McNatry,  42  M. 
276. 

24.  Same :  Where  the  plea  is  iii  short  by 
consent.  And  so  it  is  error  to  enter  judg- 
ment by  default  where  the  parties  have 
agreed  that  it  shall  be  considered  that  a 
plea  is  filed — as  **nfd  tiel  record  in  short 
by  consent,"  and  "  replication  and  issne  in 
short  by  consent"  But  the  court  reluctantly 
conceded  that  this  mode  of  pleading  had  anv 
validity  whatever;  McEwen*s  Ca^e,  3  S.  &  M. 
120. 

S.     The  Prodaotion  of  the  Hote  required. 

25.  Same.  The  court  below  ought  not  to 
permit  a  judgment  by  default  to  be  entered 
OH  a  note  without  its  being  produced  and 
filed,  but  as  the  note  is  no  part  of  the  record. 
the    H  igh  Court  cannot  know  whether  this 


is  done  or  not,  without  a  bill  of  exceptions ; 
Vickery  v.  Rester,  4  H.  293. 

But  by  art.  90,  p.  492,  of  Rev.  Code  of 
IS.'iT,  the  instrument  or  a  copy,  and  the  ac- 
count sued  on  is  required  to  be  filed  and  is 
made  a  part  of  the  record. 

8.    Judgment  by  Default  at  Return  Term. 

26.  The  name  necessary.  Judgment  by  de- 
fault cannot  be  taken  at  the  return  term,  un- 
less the  summons  has  been  served  personally, 
but  if  the  judgment  be  reversed  on  that 
ground,  on  the  case  being  remanded,  judg- 
ment by  default  may  be  entered  without  a 
new  writ;  Pttit  v.  McCoonibs,  41  M.  628. 

27.  When  the  declaration  must  be  filed. 
The  plaintifi*  cannot  take  judgment  by  default 
at  the  return  term  of  his  writ,  unless  he  has 
filed  his  declaration  when  the  suit  commenced; 
Merrit  v.  White,  8  G.  438 ;  Nelson  v.  Rogers, 
41  M.  636. 

4.     When  Final;    and  when  Writ  of  Inquiry 
necetiary. 

28.  When  writ  of  inquiry  necessary.  It  is 
not  necessary  on  a  judgment  by  default  in  an 
action  on  an  award  for  a  sum  certain;  Choce 
V.  East,  W.  439.  Nor  in  judgment  by. default 
against  the  endorser  of  a  note;  Owen  v. 
Snyder,  W.  326.  It  is  necessary  on  judgment 
by  default  on  a  judgment  on  a  foreign  con- 
tract, to  enable  the  court  to  ascertain  the 
interest;  Fretwell  v.  Dinsmore,  W.  484;  and 
it  is  necessary,  where  a  part  of  the  claim 
sued  for  is  an  open  account;  Sandford  v, 
Campbell,  7  S.  &  M.  107;  but  this  is  not  the 
rule  under  the  Rev.  Code  of  1857,  art.  253, 
p.  521. 

And  in  an  action  of  debt  on  a  penal  bond 
with  conditions,  when  the  declaration  alleges 
special  breaches  the  judgment  by  default 
must  not  be  final,  bufwith  a  writ  of  inquiry, 
and  a  jury  must  be  empanelled  to  assess  the 
damages ;  Russel  v.  McDougal,  3  8.  &  M.  234 ; 
Yorkv.  Crawford,  42  M.  5o8. 

See  ExKcuToR  and  Administrator,  116. 

But  under  the  Rev.  Code  of  1857,  if  the 
action  be  in  assumpsit  with  bill  of  partic- 
ulars filed,  for  the  value  of  cattle  killed  by 
defendant — the  tort  being  waived — the  judg- 
ment by  default  should  be  with  writ  of  in- 
quiry, since  the  statute  only  allows  judgment 
final  where  the  action  is  ex  contractu  ;  M.  C. 
R.  R.  Co.  V.  FoH,  44  M.  423.  See  Plbad- 
iNO,  4.'>a. 

29.  Writ  of  inquiry  awarded  for  failure 
to  assess  value  of  property.  If  the  jury  in 
an  action  of  detinue  fail  to  assess  the  value 
of  the  property,  the  court  may  award  a  writ 
of  inquiry  to  ascertain  the  same  ;  Carraway 
V.  McNetce.  W.  538. 

30.  When  the  writ  awarded.  A  writ  of 
inquiry  will  be  awarded  only  after  a  judsrment 
by  default  is  taken ;  Nobles  v.  Christmas,  2 
H.  885. 

31.  Bill  of  particulars  must  be  filed.  A 
judgment  by  default  on  a  count  for  money 
paid  out  for  defendant,  when  no  bill  of  parric- 
nlarp  is  filed,  cannot  be  made  final  until  after 
writ  of  inquiry  executed;  and  on  executing 
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the  writ,  no  proof  can  be  introduced  to  sup- 
port the  count,  unless,  perhaps,  proof  of 
actual  pavnient  of  money  to  the  defendant, 
and  that  Is  doubtful ;  Barker  v.  Justice,  41 
M.  240. 

32.  mien  the  judgment  is  final.  The 
court  has  full  power  over  judgrments  by  de- 
fault durinj?  the  terra  at  which  they  are  ren- 
dered, and  may  set  them  aside  in  its  discre- 
tion, except  after  writ  of  inquiry  executed 
and  judgment  entered  thereon,  and  then  they 
can  be  set  aside  only  for  good  cause  shown 
therefor,  under  oath ;  76. 

33.  Setting  aside  judgment  by  default.  A 
judgment  by  default  will  be  set  aside,  at  the 
term  at  which  it  is  entered,  when  there  will  be 
no  delay  on  the  trial  upon  affidavit  of  merits 
and  the  payment  of  costs,  though  no  excuse 
be  made  for  not  pleading; ;  Fore  v.  Folsom,  4 
H.  282. 

See  Judgment,  65,  66. 

5.  On  what  day  Judgment  by  D«&nlt  may  be 

taken. 

34.  Should  not  be  taken  till  the  fourth  day 
of  term.  A  judgment  by  default,  under  the 
art.  l.*)0,  p.  503.  of  the  Rev.  Code  of  1«57,  is 
premature  before  the  fourth  day  of  the  term ; 
the  defendant  has  until  that  day  to  plead; 
and  such  a  judgment  will  be  reversed  on  writ 
of  error ;  Davis  v.  Patty,  42  M.  5C9  ;  but  in 
Winston  y.  Miller,  12  8.  &  M.  5.50,  it  was  held 
that  it  was  no  objection  to  a  judgment  that  it 
was  rendered  before  time  allowed  for  plead- 
ing had  expired  ;  an  application  should  be 
made  on  the  court  below  lo  set  it  aside. 

6.  Judgment  by  Default  on  Special  Count,  with- 
out J)iioontinnanoe  as  to  Common  Counts. 

35.  Such  judgment  not  error.  A  judg- 
ment by  default  on  a  special  count,  without 
discontinuance  as  to  the  common  counts,  is 
not  error ;  Soria  v.  Planters*  Bank,  3  H.  46. 

36.  Same :  Case  in  judgment.  Suit  was 
brought  on  a  promissory  note  for  a  sum  cer- 
tain ;  but  with  the  privilege  reserved  to  the 
maker  to  pay  it  at  a  specified  time  and  place 
in  specific  articles,  and  there  was  also  the 
common  money  counts  addt'd,  but  with  no 
bill  of  particulars,  and  to  these  counts  was 
pleaded  non assumpsit;  but  there  was  no  plea 
to  the  counts  on  the  note :  Held,  that  judgment 
by  default  final  might  be  taken  on  that  count, 
without  a  discontinuance  as  to  the  common 
counts;  Raukin  v.  Sanders,  6  H.  52. 

7.  Judgment  by  default  as  to  one  Defendant  and 

a  Yerdiot  as  to  another. 

37.  Such  judgment  is  good.  In  an  action 
on  a  joint  and  several  contract,  judgment  may 
be  entered  against  one  defendant  on  verdict, 
and  against  another  by  default,  at  the  same 
term;  Peyton  v.  Scott,  2  H.  870;  L'^nch  v. 
Commissioner  of  Sinking  Fund,  A  H.377; 
but  it  is  error  to  take  judgment  final  against 
one,  at  one  term,  and  a  verdict  and  judgment 
against  the  other  for  a  difierent  sum.  at  a  sub- 
sequent term ;  Falconer  v.  Frazier,  7  S.  & 
M  235;  8.  P.,  Prewett  t.  Caruthers,  7  H. 
304;  antes. 


38.  Same :  In  anions  aaainst  makers  and 
endorsers.  But  where  makers  and  endorsers 
of  a  note  are  sued  in  the  same  action,  a  jadg. 
m^nt  by  default  may  be  taken  against  the 
maker  at  one  term,  and  the  cause  continued  as 
to  an  endorser  'o  the  next;  Moore  v.  Ayrts, 
5  S.  &  M.  310 ;  S.  P.,  Hunt  v.  Nugent,  anU  7. 

IX.  Judgment  on  Demnirer. 

1.  Where  Demurrer  is  Sustained  to  the 
Declaration. 

39.  Plaintiff  munt  make  affidavit  of  merits 
for  leave  to  amend.     It  is  not  the  practice  to 

allow  the  plaintiff  to  amend  after  a  demurrer 
has  been  sustuiiiod  to  his  declaration,  except 
on  affidavit  of  merits.  The  practice  is  to 
allow  the  defendant  to  answer  over,  where  a 
demurrer  has  been  sustained  to  his  plea;  bat 
the  practice  has  never  been  extended  to  de- 
murrer to  the  replication  ;  Ross  v.  Sims,  5C. 
359. 

2.  Where  Oyerruled  to  Declaration. 

40.  Leave  to  plead  on  affidavit  of  merits. 
When  a  demurnr  to  a  declaration  is  over- 
ruled, leave  to  plead  is  given  only  on  affidavit 
of  merits;  Robertson  v.  Banks,  1  8.  &  M. 
606  ;  DraJiC  v.  Board  of  Police,  42  M.  264. 
But  where  before  the  defendant's  demurrer 
to  the  declaration  is  disposed  of,  the  plaintiff 
files  an  amended  declaration  upon  the  same 
cause  of  action,  and  the  defendant  plead 
thereto,  the  subsequent  overruling  of  the  de- 
murrer to  the  original  declaration  does  not 
entitle  the  plaintiff  to  a  judgment  final  on  it, 
upon  the  defendant's  refusal  to  file  an  affida- 
vit of  merits  in  his  defence.  In  such  case,  the 
amended  declaration  supersedes  the  original, 
and  the  disposition  of  the  demurrer  to  it,  is 
mere  matter  of  form,  and  the  cause  being  at 
issue  on  the  amended  declaration,  there  is  no 
necessity  for  further  pleading;  Wood  v. 
Oibbs.  6  G.  559.  That  affidavit  of  meriU  is 
not  required,  when  demurrer  to  declaration  is 
confessed.     See  Plkadinq,  80. 

41.  Same.  A  plea  in  abatement  was  filed 
for  a  variance  between  the  wric  and  the  de- 
claration, and  the  plaintiff  demurred  to  the 
plea,  and  then  amended  his  declaration  so  as 
to  cure  the  defect.  The  demurrer  was  then 
overruled,  and  the  court  entered  judgment 
final  for  the  plaintiff,  upon  the  idea  that  the 
plea  in  abatement  was  a  nullitv :  Ht:ld.  that 
the  judgment  was  erroneous — the  plea  could 
not  be  treated  as  a  nullity  after  demurrer 
filed  to  it,  and  that  the  judgment  on  over- 
ruling the  demurrer  should  have  been  re- 
spondeat ouster  ;  Walker  v.  Walker,  6  H.  60<K 

42.  Affidavit  of  mei-its.  If  an  appropriate 
plea  be  tendered  after  overruling  a  demurrer 
to  a  declaration,  accompanied  by  an  affidavit 
that  it  is  true,  this  is  a  sufficient  affidavit  of 
merits ;  Johnston  v.  Beard,  7  S.  &  M.  214. 

8.  Demurrer  Sustained  to  Plea. 

43.  Respondeat  ow^ter.  On  sustaining  a 
demurrer  to  a  plea,  the  jndtrment  should  be 
respondeat  ouster ;  Doujlass  v.  Hendricks, 
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W.  230  :  Southard  v.  Bowles  Tb.  325  ;  Beatty 
V.  Harkf-y.  2  8.  &  M.  563 ;  Heyford  v.  Miss. 
Union  B'k.  7  S.  &  M.  434;  McMillan  v. 
Cawn^y,  43  M.  227. 

44.  \V1iei  e  there  are  severalpleas.  Whether 
upon  sustaining  a  demurrer  to  one  or  more 
pleas,  if  tjiere  still  remain  one  good  issu- 
able plea,  the  judgment  should  be  respondeat 
ouster ;  Qucere  f  Besangon  v.  Shirley.  9  S. 
&  M  4^7 .  It  should  be  respondeat  ouster, 
and  if  this  judgment  be  omitted,  and  a  trial 
had  on  the  other  pleas,  it  will  be  error  thonph 
not  objected  to;  L'ev.  Dozier,  40  M.  477; 
but  if  there  be  another  plea  on  file  (as  the 
general  issue  with  notice),  under  which  the 
facts  stated  in  the  plea  demurred  to  might  be 
proven,  this  will  cure  the  error  in  omitting 
to  award  respondeat  ouster ;  McMillan  v. 
Causey.  43  M.  2ll ;  S.  P..  in  Flrading,  76. 

45.  Sustaining  second  demurrer.  When  a 
demurrer  has  been  sustained  to  defendant's 
plea,  and  on  respondeat  ouster  awarded,  he 
again  pleads  a  bad  plea,  the  plaintitf  on  the 
S'lBtaiiiing  of  his  demurrer  to  that  plea  is  on- 
titled  to  judgment  gifod  rccwprre^  ;  Harrison 
V.  Balfour,  5  8.  &  .M.  301  ;  Kirke  v.  ,Sfea- 
welL  2  S.  &  M.  571.  But  if  the  defendant 
confess  the  demurrer  to  the  first  plea,  and  then 
a  demurrer  is  sustained  to  the  second  plea,  he 
is  still  entitled  to  plead  again.  The  confession 
of  a  demurrer,  and  the  sustaining  of  it,  are 
not  the  same  within  the  meaning  of  this  rule  ; 
Biown  V.  Smith.  5  H.  387. 

46.  Construction  of  judgment  en  demurrer. 
If  a  general  judgment  be  rendered,  sustaining 
a  denaurrer.  which  was  filed  to  a  plea,  it  will 
be  construed  to  mean  that  the  demurrer  was 
applied  to  the  plea,  and  sustained  to  it ;  Be- 
Mungon  v.  Shirley,  9  8.  &  M.  457. 

4.  Demnrrer  overruled  to  Plea. 

47.  Judgment  is  final.  "Where  a  demurrer 
to  a  plea  in  bar  is  overruled,  the  judgment  is 
final  for  the  defendant;  and  if  there  be  a  de 
murrer  to  a  special  plea  in  bar,  which  is  un- 
disposed of,  and  there  be  verdict  on  the  gene- 
ral issue  for  theplaintifi',  the  judgment  should, 
nevertheless,  be  for  the  defendant,  because  his 
special  plea  is  a  good  bar  to  the  action ;  Bai- 
ley V.  Gaskins,  6  H.  519.  But  this  is  over- 
ruled; the  judgment  should  be  respondeat 
ouster ;  Lang  v.  Fatheree.  7  S.  &  M.  404. 
But  the  judgment  would  be  final,  unless  the 
plaintiff  ask  leave  to  plead ;  Shields  v.  Tay- 
lor, 13  S.  &  M.  127 ;  Hardin  v.  Pelan,  41  M. 
112. 

48.  Effect  of  respondeat  ouster.  By  the 
common  law,  if  upon  plaintifi^s  demurrer  be- 
ing overruled  and  he  repHed,  this  was  a  waiver 
of  the  demurrer,  and  he  could  not  afterwards 
assign  the  overruling  the  demnrrer,  as  error ; 
but  the  consequence  does  not  follow  when 
tbe  replication  is  filed  under  judgment  of  re- 
spondtat  ouster^  rendered  by  the  court  of  its 
own  motion  without  application  from  the  de- 
murrant ;  WiUis  V.  Ives,  ISAM.  307  ;  S.  P., 
JE7//IS  V.  Martin,  2  S.  &  M.  187 ;  Omnn  v.  Mc- 
OarroU,  I  S.  &  M.  361. 

49.  Overruling  demurrer.  If  a  demurrer 
be  ovemded  to  a  special  plea  in  bar,  it  will 


be  error  to  give  judgment  for  the  plaintiff, 
without  disposing  of  the  plea  of  non  assump' 
sit,  which  is  also  filed ;  Rndgers  v.  Hunter , 
8  S.  &  M.  640.  NoTB.— This  seems  to  be  a 
misapplication  of  the  rule,  that  where  a  de- 
murrer is  stistained  to  a  plea,  and  the  defend- 
ant declines  to  plead  over,  judgm*  nt  n«7  dicit 
cannot  be  rendered  against  him,  if  he  has  also 
filed  a  good  plea,  which  is  undisposed  of. 

50.  Demurrer  ovemded :  ^  plea  to  one 
of  several  counts.  Where  there  are' several 
counts,  and  a  demurrer  is  overruled  to  a  plea 
to  one  of  them,  and  the  plaintiflF  decline  to 
reply  to  that  plea,  it  will  be  error  to  give 
judgment  for  defendant  on  the  whole  declara- 
tion,  as  the  plaintiflF  might  succeed  on  the 
other  counts ;  Dent  v.  Coleman^  10  S.  &  M.  83. 

5.  Demurrer  to  Beplications. 

51.  Practice  on  sustainivg  demurrer  io 
repUcaiion.  The  practice  which  allows  re- 
spondeat ouster  on  sustaining  a  demurrer  to 
a  plea,  has  never  been  extended  to  replica- 
tions Ross  V.  Sims,  5  0.  359.     See  ante,  39. 

52.  Whtfn  plaint 'ff  refuses  to  rtply.  A 
successful  demurrer  by  defendants  to  the  re- 
pliciition  to  one  of  several  pleas  in  bar, 
entitles  the  defendant  to  a  judgment  final,  if 
the  plaintiflF  refuses  to  reply;  Armfield  v. 
Nash,  2  G.  361 ;  Washington  v.  McCaughan, 
5  G.  3(^4.  Under  the  Act  of  1840,  the  court 
is  bound  to  allow  plaintiff  to  amend,  if  a  de- 
murrer be  sustained  to  his  replication ;  Whar- 
ton  V.  Forter,  10  8.  &  M.'  305. 

6.  Demurrer  to  Pleadings  when  part  are  Bad 
and  part  Good. 

53.  Judgment  in  such  case.  If  a  general 
demurrer  be  filed  to  a  declaration  containing 
two  counts — one  good  and  one  bad.  the  judg- 
ment should  be  overruling  it  as  to  the  good, 
and  sustiiining  it  as  to  ine  bad ;  Di^well  v. 
Boyd,  3  8.  &  M.  592  (decided  November,1844). 
But  the  rule  now  is  to  overrule  the  demurrer 
entirely,  and  so  it  was  decided  in  Scott  v.  Pee- 
bles, 2  8.  &  M.  640  (decided  in  January,  1844 ; 
and  in  Field  v.  Weir,  6  C.  56,  decided  Octo- 
ber, 1854) ;  8.  P.,  Judge  of  Probate  v.  Thomp- 
son 2  H.  808;  Ntwtll  v.  Newell,  5  G.  385. 

8ee  on  this  point  Pleadings,  73,  74. 

7.  Plea  and  Demurrer  to  same  matter. 

.54.  Not  allowable :  Judgment  on.  It  is  not 
allowable  to  plead  and  demur  to  a  whole  dec- 
laration; and  if  it  be  done,  it  seems  that 
plaintiflF  may  disregard  both  plea  and  demur- 
rer and  take  judgment  by  default.  At  all 
events,  he  may  take  issue  on  either  as  he  may 
elect ;  and  if  he  elect  to  join  in  the  demur- 
rer, and  the  court  overrule  it,  the  plaintiff"  is 
entitled  to  judgment,  as  if  no  plea  had  been 
filed.  In  such  a  case  at  law,  the  plea  is  not 
a  waiver  of  the  demurrer ;  Gwinn  v.  Mande- 
ville,  9  8.  &  M.  320. 

8.  When  Judgment  ou  Demurrer  is  final. 

55.  Same.  Judgments  on  demurrer  under 
the  statute  (H.  &  H.  619,  8.  9),  are  not  final 
till  the  end  of  the  term  at  which  they  are 
rendered ;  aud  hence,  although  it  is  too  late 
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to  apply  after  final  jadgment  to  amend  the 

f))eadings.  jet  a  demurrant,  whose  demurrer 
las  been  overruled  and  judgment  final  in  form 
rendered  against  him,  may  apply  at  any  time 
during  the  term,  to  set  the  judgment  aside, 
and  for  leave  to  plead ;  and  the  court,  under 
the  Act  of  1840.  is  bound  to  ^rant  the  appli- 
cation. It  would  be  otherwise  if  the  judg- 
ment on  the  demurrer  were  final  in  fact  as 
well  as  in  fo^m ;  Shields  v.  Taylor,  13  S.  & 
M.  127,'citing  WhaHan  v.  Porter,  10  S.  & 
IVL  30o,  which  decides,  that  under  the  Act  of 
1840,  the  court  is  bound  to  allow  amendments, 
if  desired. 

9.  Judgment  of  Leave  to  Amend. 

56.  Effect  of.  If,  on  sustaining  a  demurrer, 
leave  be  given  to  amend,  this  is  equivalent 
to  a  judgment  respondant  oxister,  if  not  more 
comprehensive,  and  therefore  not  error; 
Besangon,  v.  Shirley,  9  S.  &  M.  457. 

X.  Demurrers. 
See  Plkadino,  61  to  80. 

1.  Generally. 

57.  Watver  of  defects.  'Vhe  filing  of  a  de- 
murrer to  a  declaration  by  leave  of  court  after 
pleas  and  replications  had  been  filed,  is  a 
waiver  on  the  part  of  the  defendant  of  ir- 
regularities occurrinsr  previous  to  the  filing 
of  the  demurrer;  Miller  v.  Pickfms.  4  G.  182. 

58.  Demurrer  to  notice  filed  with  plea. 
It  is  not  an  approved  practice  to  test  tTie 
validity  of  a  defence  set  out  in  a  notice  ac- 
companying a  plea,  to  demur  to  the  notice. 
Where  the  notice  accompanies  a  special 
plea,  the  proper  practice  is  to  move  to  strike 
It  out.  and  wnere  it  accompanies  the  general 
issue,  the  proper  practice  is  to  object  on  the 
trial  to  the  admission  of  the  evidence  to  es- 
tablish the  facts  stated  in  the  notice.  But  if 
the  notice  be  of  facts  which  are  not  a  proper 
defence,  and  it  be  adjudged  bad  on  demurrer, 
the  error  will  be  immaterial ;  Wren  v.  Hoff- 
man. 41  M.616. 

See  Pleadinos,  K.  123. 

59.  Demurrer  to  answer  of  garnishee.  A 
demurrer  is  unnec<'ssary  to  lest  the  suflB- 
ciency  of  the  answer  of  a  garnishee ;  a  motion 
for  judgment  on  the  answer  is  the  proper 
practice ;  Beer  v.  Hooper,  3  G.  246. 

60.  Extent  of  demurrer.  When  a  demurrer 
is  filed,  it  reaches  back  to  the  first  substan- 
tial defect  in  the  pleadings  antecedent  to  that 
to  which  it  is  filed,  but  it  does  not  reach  for- 
mal defects  in  those  pleadings,  as  they  are 
waived  by  the  other  side  pleading  to  them  ; 
Haunes  v.  Covington,  9  S.  &  M.  47  ».  And 
so  the  defendant  cannot  complain  of  the  ac- 
tion of  the  court  in  overruling  his  demurrerto 
a  replication,  if  his  plea  be  bad.  as  the  de- 
murrer should  have  been  extended  to  it ; 
Or  fen  v.  McCarroll,  2  0.  427 ;  S.  P.,  Tucker 
Y.Hart,  I  0.348;  Miles  v.  Myers.  W.  379; 
Wren  v.  Span,  1  H.  115  ;  digested  in  Plkad- 
INOS,  61. 

61.  The  record  must  show  the  dfmurrer. 
A  judgment  without  an  issue  of  fact  or  law,  is 


a  nullity.  Hence,  when  the  record  shows 
that  a  demurer  was  overruled,  it  must  also 
contain  the  demurrer,  in  order  to  show  the 
issue  made  by  it ;  Lee  v.  Dozier,  40  M.  477 ; 
S.  P..  State  V.  Palmer,  41  M.  88 ;  Armstrong 
V.  Barton,  42  M.  506 ;  digested  in  Plkad- 
iNoa,  177. 

62.  Same :  Case  in  judgment.  Where 
there  is  a  demurrer  to  evidence,  the  party  de- 
murring  states  the  evidence  in  full,  and  avers 
its  insufficiency,  and  the  other  party  joins  in 
the  demurrer  by  averring  its  sufficiency;  and 
this  is  essential.  Hence,  where  the  record 
states  '•  that  the  defendant,  closing  the  evi- 
dence in  snpport  of  his  plea,  and  the  court 
sustained  the  demurrer,  and  gave  judgment 
on  the  issue  for  the  plaintiff,  the  defendant 
saying  nothing  further,  it  is  considered,"  Ac, 
the  judgment  is  erroneous  and  will  be  re- 
versed ;  LfCe  V.  Dozier,  40  M.  477. 

8.  Dispof ition  of  Demurrer. 

64.  Confession  of  demurrer.  If  the  de- 
fendant amend  his  plea  so  as  to  meet  the  ob- 
jections of  a  demurrer  filed  to  it,  this  will  be 
a  confession  of  the  demurrer,  and  no  further 
disposition  need  be  made  of  it;  Shirley  y. 
Fearne,  4  G.  65.3.  The  confession  of  a  de- 
murrer is  a  sufficient  disposition  of  it;  Fidd 
V.  Hawley.  12  S.  &  M.  320. 

64.  Going  to  trial  without  disposition  of 
demurrer  is  a  waiver  of  it.  When  pleas 
were  filed  on  which  issues  were  taken,  and 
there  was  another  plea,  to  which  a  demurrer 
was  sustained,  and  on  judgment  of  respon- 
de  it  ouster,  the  defendant  pleaded  a  similar 
plea  to  which  a  like  demurrer  was  filed,  of 
which  last  demurrer  the  record  showed  no 
disposition,  but  the  parties  went  to  trial  on 
the  issues  made  up :  Held,  that  under  the 
circumstances,  this  court  would  presume  that 
the  parties  waived  the  last  demurrer  ;  Sm^th 
V.  Elder.  7  S.  &  M.  507  ;  confirmed  in  S.  0. 
14S.&  M.IOO. 

65.  Same:  Without  issue  on  plea.  Two 
pleas  were  filed,  and  issue  taken  on  one.  and 
a  demurrer  filed  and  sustained  to  the  other; 
and  untler  judgment  of  respondeat  ouster,  the 
defendant  pleaded  a  similar  plea  in  substance 
to  the  one  adjudged  bad.  To  the  amended 
plea,  a  demurrer  was  filtid,  and  without  any 
disposition  being  made  of  it,  a  trial  was  had, 
ana  a  judgment  rendered  for  plain  tifi*,  which  on 
a  writ  of  error  was  reversed,  the  demurrer 
to  the  original  plea  overruled,  and  the  de- 
murrer to  the  amended  plea  held  to  be 
waived.  On  return  of  the  case  to  the  Circoit 
Court,  the  demurrer  to  the  amended  plea,  which 
was  up  to  that  time  undisposed,  was  sus- 
tained, and  a  trial  was  had,  without  any 
answer  to  the  plea  to  which  the  High  Court 
had  overruled  the  demurrer,  and  adjudged  Ui 
be  a  good  bar  to  the  action ;  and  on  the  trial, 
jndsrment  was  rendered  for  the  plaintiff: 
Held,  that  the  proceedings  in  the  second  trial 
were  erroneous,  and  the  judgment  must  be 
reversetl ;  Smith  v.  Elder,  14  S.  &  M.  100. 

66.  What  is  a  showinq  of  a  disposition  of 
a  demurrer.  Where  a  demurrer  was  filed  to 
a  plea,  and  the  record  did  not  state  in  so 
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many  words  that  the  demiirrer  was  sastained, 
bat  it  appeared  on  the  record,  that  the  de- 
fendant, nnder  a  judgment  of  respondeat 
ouster,  pleaded  again :  Hdd,  that  it  suffi- 
ciently appeared  that  the  demurrer  was  sus- 
tained;  Smith  V.  Elder,  7  8.  &  M.  507. 

67.  The  demurrer  mtist  be  dif^pnscd  of.  It 
is  error,  for  which  the  verdict  will  be  set 
aside,  to  submit  a  cause  to  a  jury,  upon  issue 
joined  on  one  or  more  pleas,  without  dis- 
posing: of  a  demurrer  to  one  of  the  pleas ; 
and  Proskey  v.  West,  8  S.  &  M.  711,  so  far  as 
it  conflicts  with  this,  is  overruled,  and  the  fol- 
lowing cited  to  sustain  it(  Walker  v.Walkery 
6  H.  500;  Marlow  v.  Hamer,  lb.  189;  Row- 
leq  V.  Gummings,  1  S.  &  M.  340 ;  Harper  v. 
Bondurant,  7  S.  &  M.  397) ;  Ishel  v.  Vance,  13 
S.  &  M.  371.  Id  Proskey  v.  West,  supra,  the 
decision  was  the  reverse  of  this :  Marlow  v. 
Hamer,  supra,  held,  that  it  was  error  to  go 
to  trial,  without  disposing  of  a  demurrer  to  a 
null  plea,  and  to  the  same  effect,  is  Mayfield  v. 
Barnard,  43  M.  270;  Rowley  v.  Cammings, 
and  Harper  v.  Bondurant.,  both  decided  it  to 
be  error  to  go  to  trial,  without  disposing  of  a 
demurrer  to  a  plea. 

68.  Same.  It  is  error  to  go  to  trial  on  the 
iosues  of  fact,  without  first  disposing  of  the 
issues  in  law  made  by  demurrers,  which  had 
been  filed  (citing  Ishel  v.  Vance,  ante,  67 ).  The 
court  distinguished  this  case  from  Merkell  v. 
Harrison,  Opinion  Book,  308.  and  never 
reported ;  where  it  was  held,  that  if  a  party 
file  a  demurrer  to  a  declaration,  and  then 
a  pleu,  the  demurrer  will  be  considered  as 
waived  ;  Anderson  v.  Robertson,  2  C.  3b9;  S. 
P.,  Fi^ld  V.  Weir,  6  C.  56.  But  if  the  plea 
domurred  to  is  a  nullity  from  having  been 
filed  without  leave,  after  the  time  for  plead- 
ing has  elapsed,  the  rule  is  different ;  Field 
Y.  Wtir,  supra.  Sed  vide  ante,  67,  and  Plbad- 
ixo,  69,  and  post,  73. 

3.  Witlidrawal  of  Demurrer. 

69.  Withdrawal  of  demurrer  to  declarer 
tion.  Where  the  demurrer  to  a  declaration  is 
withdrawn  before  judgment  on  it,  the  defend- 
ant may  plead  to  the  merits,  without  filing 
an  affidavit  of  merits ;  Ogden  v.  Glidtwell,  5 
H.  179.     See  ante.  40,  41,  42. 

70.  Withdrawal  of  demurrer  to  plea. 
Where  a  demurrer  to  a  plea  is  filed,  the 
plaintiff  should  have  leave  to  withdraw  it, 
and  file  a  replication ;  but  this  is  a  matter  in 
the  discretion  of  the  court,  and  if  refused, 
the  Hijrh  Court  will  not  interfere;  Vicksburg 

Waterworks  Sf  Bk'g  Co.  v.  Washington,  1  S. 
&  M.  5^6. 

4.  Waiver  of  Demurrer. 

71-  ^s  to  effect  of  filing  plea  and  demurrer 
to  declaration,  see  ante,  .^4. 

72.  ^s  to  ^ect  of  going  to  tnal  without 
disposing  of  demurrer,  or  a  waiver,  see  ante, 
64.  65,   68. 

73.  When  demurrer  considered  as  waived. 
Case   w  judgment.    A  plea  was  filed  and  a 

df  tnarrer  interposed  to  it;  there  was  another 
plea  of  the  same  character  and  in  similar 
terms  on  file  to  the  whole  declaration ;  there 


were  four  trials  without  objection,  that  the 
demurrer  was  not  disposed  of :  Held,  that 
the  demurrer  was  waived  under  the  circum- 
stances ;  Field  v.  Wtir,  6  C.  66.    See  ante  69. 

ZI.  Hull  Fleas. 

See  Plkadino,  100  to  102. 

74.  What  is  a  null  plea,  and  the  mode  of 
disposing  of  it.  Where  a  plea  is  not  adapted 
to  the  nature  of  the  action — as  won  est  factum 
to  an  action  of  trespass  vi  et  armis — it  may 
be  treated  as  a  nullity ;  but  when  it  is  appro- 
priate to  the  form  of  action,  as  a  general  rule, 
a  demurrer  is  necessary  to  reach  defects  in  it, 
however  great  they  may  be,  if  in  fact  the 
plea  go  to  the  substance  of  the  action ;  special 
pleas,  which  amount  to  the  general  issue, 
cannot  be  stricken  out  as  nullities.  Smith  v. 
Com'l  B'tnk  of  Rodney,  6  S.  &  M.  83  ;  S.  P., 
Alexander  v.  Pringle,  5  C.  558. 

As  to  effect  of  demurring  to  null  pleas,  see 
ante,  67.  nnd  Plrading  68.  69. 

7.>.  TVial  on  a  null  plea.  Where  a  plea, 
as  a  plea  of  set-off,  is  a  nullity,  and  is  pleaded, 
and  issue  taken  thereon,  and  a  trial  and  ver- 
dict for  plaintiff  is  had.  it  will  be  treated  as 
that  kind  of  mispleading  which  is  cured  by 
the  statute  of  jeofails.  The  defendant  cannot 
complain  because  it  is  his  plea,  and  the  plain- 
tiff cannot,  because  he  took  issue  on  it; 
Henry  v.  Hoover,  6  S.  &  M.  417. 

Xn.  Striking  ont  Pleadings. 

See  Pleadings.  81,  82, 95.  105a. 

76.  When  striking  aut  proper.  Where  a 
plea  is  appropriate  to  the  form  of  the  action, 
though  defective  in  substance,  it  cannot  be 
**  ruled"  out  or  stricken  out,  but  the  plaintiff 
must  demur.  And  this  rule  applies,  where 
upon  overruling  a  demurrer  to  the  declaration, 
the  defendant  makes  affidavit  of  merits  and 
tenders  a  plea.  In  such  a  case  the  plea 
should  be  received,  if  appropriate  to  the  form 
of  the  action;  Johnston  v.  Beard,  7  S.  &  M. 
214.     See  ante.  74,  95,  105a. 

77.  Extent  of  motion  to  strike  out.  When 
a  motion  is  made  to  strike  out  a  replication 
to  a  plea,  the  court  should  adjudge  whether 
the  plea  itself  be  good,  just  as  if  a  demurrer 
had  been  filed ;  Matthews  v.  Lee.  3  C.  417. 

78.  Striking  out  notice  filed  with  plea.  See 
ante,  5*<. 

79.  Jwigment  on.  When  a  plea  is  stricken 
out  as  frivolous,  it  is  in  the  discretion  of  the 
court  to  enter  judgment  final,  or  respondeat 
ouster;  Slate  v.  Brovm  jr  Johnston,  6  G. 
688. 

Xlil.    Final  Judgment. 

See   JUDOMRNT. 

80.  As  to  form  of  judgment,  see  Judombnt, 
44.  54. 

81.  Mistake  in  names  of  parties  to.  The 
insertion  of  the  names  of  the  parties  in  the 
final  judgment  is  unnecessary,  if  there  be 
enough  to  connect  the  entry  with  the  other 
parts  of  the  record.  Hence,  if  the  clerk.make 
a  mistake  in  the  name  of  a  party  in  entering 
the   final  judgment,  it  will  not  vitiate  the 
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j'^dginent;  GrimbaXl  v.  Miss.  A-  Ala,  R.  R. 
Co.,  3  S.  &  M.  38. 

82.  When  jdea  confesses  part  of  the  action. 
When  the  plea  sets  out  only  a  partial  defence 
to  the  action,  it  is  a  confession  of  that  which 
is  undefended,  and  judgment  by  default  may 
be  taken  as  to  the  part  confessed,  and  a  trial 
had  as  to  the  other.  And  this  rule  applies 
where  the  plea  of  usury  alone  is  set  up,  which 
is  a  confession  of  the  justice  of  the  principal ; 
McLaurin  v.  Parker,  2  C.  5n9. 

84.  Judgment  on  penal  bond.  The  practice 
is,  in  a  suit  on  a  penal  bond,  to  enter  judjjment 
for  the  penalty  of  the  bond,  to  be  discharged 
by  the  payment  of  the  damages  assessed  by 
the  jury ;  Rubon  v.  Stephan,  3  C.  2.53. 

85.  When  judgment  on  verdict  barred.  The 
plaintiflf  is  entitled  to  have  judgment  entered 
on  a  verdict  in  his  favor,  at  any  time  before 
it  is  barred  by  the  statute  of  limitations ;  Per- 
son V.  Barlow,  6  G.  174. 

86.  Judgment  construed  by  the  verdict. 
When  a  verdict  is  in  favor  of  a  part  of  the 
defendants  and  against  the  others,  the  judg- 
ment thereon,  if  entered  against  **the  defend- 
ants" generally,  will  not  be  erroneous ;  for  the 
judgment  will  be  construed  with  reference  to 
the  verdict  upon  which  it  is  founded,  and  it 
will  be  held  to  be  against  those  defendants 
only  against  whom  the  verdict  was  given  ; 
Lamar  v.  Williams,  10  G.  342. 

XIV.    Trial  and  Verdict. 

87.  Severance  in  defence  and  trial.  When 
an  order  in  the  Circuit  Court,  permitting  one 
of  several  defendants  to  an  action  of  assumpsit 
on  a  promissory  note,  to  sever  from  the  oth- 
ers in  his  defence  and  trial,  is  made  without 
objection,  it  cannot  be  assigned  as  error,  but 
the  court  say  they  are  not  satisfied  with  the 
correctness  of  the  practice,  ^^uch  an  order, 
however,  does  not  relieve  the  other  defendants 
from  liability  for  the  costs  of  the  separate 
trial ;  Com'l  ^  R.  R.  Bk  of  Vicksburg  v. 
Lum,  7  H.  414. 

88.  Trial :  When  several  are  sued,  and  a 
part  not  served  with  procees.     See  ante.  8. 

89.  Direction  to  jury  in  actions  of  tort,  to  try 
as  to  one  defendant,  so  he  may  be  a  voitness. 
On  the  trial  of  an  action  of  trespass  against 
several  defendants,  if  there  be  no  evidence 
at  all  .tending  to  inculpate  one  of  them,  it  is 
competent  for  the  court  to  direct  the  jury  to 
retire  and  acquit  him,  so  that  he  may  be  ex- 
amined as  a  witness  in  the  cause.  But  if  there 
be  evidence  tending  to  show  that  defendant  is 
guilty,  such  a  direction  cannot  be  given  ;  nor, 
in  a  doubtful  case,  ean  the  jury  be  permitted 
to  retire  to  determine  whether  a  particular 
defendant  has  been  proven  guilty  of  the  tres- 

6 ass  with  a  view  of  allowing  him  to  testify. 
»ut  if  at  the  instance  of  the  defendant, 
this  course  be  taken  in  a  doubtful  case,  and 
the  jurv  return  a  verdict  of  guilty  against 
that  defendant,  without  assessing  any  dama- 
ges, this  verdict  will  not  be  permitted  to  have 
any  effect  to  defeat  the  plaintiff's  right  to  re- 
cover against  the  other  defendant  as  well 
as  against  that  defendant,  whatever  damages 


he  may  be  entitled  to,  without  prejudice  from 
that  verdict.  For  though  the  proceediiufs 
were  irregular,  yet  having  taken  place  at  the 
instance  of  the  defendants,  they  cannot  com- 
plain of  it.  and  it  will  not  be  permitted  to 
nave  any  effect  beyond  what  was  intended  by 
the  parties,  viz.:  to  ascertain  whether  that 
defendant  was  a  competent  witness ;  Bell  v. 
MorrisHon,  h  C.  68. 

90.  Same :  Effect  of  such  verdict.  Such  a 
verdict  will  not  liave  the  effect  to  render  the 
defendant  so  convicted  a  competent;  witness; 
for  he  is  still  a  party  to  the  suit,  and  liable  to 
such  damages  as  may  be  assessed  on  the 
trial;  76. 

9 1 .  Same :  When  court  sh  otdd  direct  a  trial 
04  to  one.  The  court  should  not  direct  a 
verdict  to  be  entered  in  favor  of  one  of  several 
defendants  sued  in  tort,  so  as  to  allow  him  to 
testify,  except  only  in  a  case  where  there  is  no 
evidence  to  show,  or  from  which  the  conclusion 
might  be  drawn,  that  he  is  liable  ;  Wilson  v. 
Clarke.  5  C.  270. 

92.  Trial  of  plea  of  nul  tid  record.  See 
Plkadino.  131. 

93.  Trial  as  to  one  defendant  without  entry 
of  default  as  to  another.  It  is  irregular 
where  there  are  several  defendants,  one  of 
whom  has  made  default,  to  go  to  trial  as  to 
the  others  without  taking  judgment  by  default 
against  the  one  who  has  not  pleaded,  or  en- 
tering a  discontinuance  as  to  him  ;  Barker 
y.  Justice,  41  M.  2-10. 

94.  Trial :  Where  there  is  a  pleading  un- 
answered. It  is  not  error  to  submit  to  the 
jury  an  issue  made  by  the  general  issue,  with- 
out a  similiter  being  added  by  the  plaintiff; 
but  the  rule  is  the  reverse,  where  a  special 

Slea  is  filed  with  a  verification,  and  a  trial  is 
ad  without   a  replication  to  it;   Smith  v. 
Warren.  2  H.  895  ;  Martin  v.  Tarver,  43  M. 
517;    Price    v.  Sinclair,  5   8.    &    M.   2^\ 
Fields  v  ffawley,  12  S.  &  M.  320;  Rushing 
V.  Keys,  4  S.  &  M.  191  ;    Webster  v.  Tieman, 
4  U.  3.52;  S.  P.,  Rhodes  v.  McDonald,  2  C. 
41b;  Beall  v.  Campbell.  1  H.  24 ;   Wilkenson 
V.  Patterson,  6  H.  193;  Harrison  v.  Agricxd- 
turaX  B%  2  S.  A  M.  307 ;  Adams  v.  Massey, 
1  S.  &  M.  660;  the  last  three  being  cases  of 
verdicts  on  the  declaration  without  plea,  or 
judgment  by  default.  But  in  Garret  v.  Fdt  j* 
Reed,  3  G.  137,  it  was  held,  that  a  judgment 
for   plaintiff  on   a  verdict  without   plea  by 
the  defendant,  will   not  be  set  aside  at  de- 
fendant's  instance ;   it  being    the    same   in 
substance  as  if  a  judgment  by  default  had 
been  rendered,  and  not  prejudicial   to  him ; 
and  the  case  was  approved  and  confirmed  in 
Hewett  V.  Cobb.  40  M.  61  ;  and  it  was  held, 
that  if  plaintiff  submit  his  cause  to  a  jury, 
upon  the  plea  of  one  defendant  and  without 
tiikmg  judgment  by  default  against  another 
defendant,  who  has  not  pleaded,  and  the  jury 
find  for  both   defendants,  the   plaintiff  wiil 
have  no  ground  to  complain ;  Anderson  v. 
Walker,  2  G.  642. 

But  it  is  now  the  settled  practice,  that  the 
failure  of  the  plaintiff  to  reply  to  an  affirma- 
tive plea,  and  a  trial  had  without  such  issue 
is  error,  and  not  cured  by  the  statnte  of  jeo- 
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fails ;  there  mnst  be  an  issae  for  the  jury  to 
try,  except  where  a  writ  of  inquiry  is  sub- 
mitted to  them ;  Hogue  v.  LeivelUn^  42  M. 
302 ;  and  this  is  the  rule  of  the  present  Su- 
preme Court;  Martin  r.  Tarver.  43  M.  517. 
Yet  in  Nason  v.  Oiven,  43  M.  346,  the  court 
after  DOticing  the  diversity  in  the  former  de- 
cisions, expressly  confirmed  ;  Garrett  v.  Fdtt 
and  fftwett  v.  Cobb,  supra. 

95.  Trial  without  assigning  breach  of  penal 
bond.  It  is  error  fdr  the  jury  to  assess  dum- 
afres  in  an  action  on  a  penal  bond,  with  con- 
ditions, without  any  breach  being  assigned; 
Eiley  v.  Ruffin,  W.  425. 

96.  As  to  oath  of  jury,  see  Jury,  28,  29, 
30. 

97.  TWoZ  of  a  cause  before  the  day  it  is 
set  for.  Under  the  statute  (  H.  4Sc  H.  p.  BlU, 
i  27)  it  will  be  error  for  the  court  to  call  a 
case  and  try  it  on  a  day  prior  to  the  one  for 
which  it  is  set  by  the  clerk ;  Fall  v.  Com'rs 
of  Sinking  Fund.  3  S.  &  M.  127. 

But  this  rule  does  not  apply  to  actions  of 
replevin,  so  as  to  prevent  the  court  from  re- 
setting such  a  case,  after  the  term  has  com- 
menced, because,  under  the  statute,  they  have 
a  priority  over  all  other  business ;  Tifft  v. 
Virden,  7  S.  &  M.  91. 

Under  the  Rev.  Code  of  1857,  art.  20,  p. 
481,  the  court  may  reset  a  cause  for  trial  on 
a  subsequent  day  of  the  term. 

98.  Verdii  tfor  one  and  against  another  in 
actions  ex  contractu.  In  actions  ex  contractu^ 
a  verdict  and  judgment  against  one  joint  de- 
fendant and  in  favor  of  another,  is  irregular  ; 
Jones  V.  McOahey,  1  H.  128. 

Though  partnership  contracts  are  joint  and 
several,  and  each  partner  therefore  liable  to 
be  sned  on  them,  as  if  it  were  his  individual 
contract,  yet,  if  two  or  more  partners  be 
sued  in  a  joint  action  on  a  partnership  con- 
tract, the  verdict  cannot  be  against  one,  and 
in  favor  of  the  other,  on  the  ground  that  the 
latter  was  never  liable.  The  contract  must 
be  proven  as  alleged ;  nor  does  it  make  any 
difference  in  such  a  case  that  the  plaintiff  has 
dismissed  as  to  one,  he  must,  on  the  trial, 
show  that  he,  with  the  other,  made  the  con- 
tract ;  MiUer  v.  NoHhern  Bank,  5  G.  412. 

In  Fairchild  v.  Grand  Gulf  Bank,  5  H. 
597,  which  was  a  case  under  the  statute,  re- 
quiring the  makers  and  endorsers  of  endorsed 
notes,  bills  and  notes,  to  be  sued  in  the  same 
action,  and  providing,  that  the  verdict  and 
judgment  brought  might  be  for  a  part  and 
against  a  part,  as  the  evidence  required,  it  was 
held,  that  where  three  were  sued  as  partners 
and  two  pleaded  to  the  action,  thereby  admit- 
ting they  were  partners,  and  one  denied  the 
partnership  under  oath,  the  verdict  might  be 
against  the  two  and  in  favor  of  the  one  deny- 
ing' the  partnership. 

99.  Verdict  by  eleven  jurors.  The  jury 
must  consist  of  twelve  men,  no  other  number 
is  known  to  the  law ;  and  if  the  record  show 
the  verdict  was  by  eleven,  it  will  be  error ; 
Dixon  V.  Richards,  2  H.  771. 

100.  As  to  formation  of  jury,  see  Jury, 
17,  27. 


101.  As  to  power  of  jury  to  return  a  sealed 
verdict,  see  Jury,  43. 

102.  Correction  of  verdict  by  jury,  see 
Jury,  44.  Practice,  7. 

103.  Where  one  defendant  not  served, 
and  verdict  against  another.    See  ante,  8. 

104.  Verdict  exceeding  the  damages  laid. 
It  is  error  in  an  action  of  assumpsit  to  render 
judgment  for  a  greater  amount  than  the  sum 
at  which  the  damages  are  laid  in  the  declara- 
tion,  but  the  court  should  allow  the  plaintiff 
to  amend  so  as  to  make  the  averment  of  dam- 
ages sufficient ;  Geren  v.  Wright,  8  S.  &  M. 
366. 

104a.  Verdict  where  one  count  is  bad.  By 
the  common  law.  where  there  are  several 
counts  in  the  declaration,  and  one  or  more  be 
bad,  and  one  be  good,  a  judgment  entered 
generally  ou  the  declaration  will  be  bad ;  but 
this  rule  is  changed  by  the  statute  (H.  &  H. 
591),  which  provides,  that  where  there  are 
several  counts  and  orte  be  bad,  and  entire 
damages  are  given,  the  verdict  shall  be  good ; 
ScoU  V.  Peebles,  2  S.  &  M.  546. 

1046.  Where  jury  fails  to  assess  value  of 
property  Where  property  levied  on  by 
attachment  is  replevied,  if  the  jury  find  for 
the  plaintiff,  but  omit  to  assess  the  balance  of 
the  property  so  replevied,  as  required  by  law, 
the  court  may  immediately  empanel  another 
jury  to  supply  the  omission ;  and  the  exercise 
of  this  power  is  necessarily  inherent  in  the 
court  in  furtherance  of  justice;  Merrill  v. 
Melchior.l  G.  5\6. 

And  so,  where  in  replevin,  there  is  a  failure 
in  the  verdict  to  assess  the  separate  value  of 
each  article  sned  for,  a  new  jury  may  be 
called  to  make  the  assessment;  Drane  v. 
Hilzheim,  13  S.  &  M.  33G ;  Walker  v.  Com'rs 
of  Sinking  Fund,  1  S.  &  M.  372. 

105.  Verdict  exceeding  penalty  of  bond. 
If  the  verdict  exceed  the  penalty  of  the  bond 
sued  on,  the  court  may  enter  judgment  for 
the  proper  amount ;  Cohea  v.  State,  5  G.  179. 

See  Verdict. 

XY.  Nonsuit. 
10'6.  See  Nonsuit. 

XVL  Eemittitur. 

107.  See  Bbmittitur. 

XVIL  Eeyivor. 

108.  See  Revivor.    Scire  Facias. 

X7IIL  Eetraxit. 

109.  See  Retraxit. 

XIX.  Scire  Faoias. 

110.  See  Revivor.      Scire  Facias. 

XX.  Seonrity  for  Goats. 
See  Costs. 

111.  Ride  for  security  must  be  made  abso" 
lute.  If,  on  motion  of  the  officers  of  court  for 
security  for  costs,  a  rule  be  entered  that  the, 
plaintiff  give  security  for  costs  within  sixty' 
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days,  a  noD-compliance  with  the  rule  and  a 
failure  to  give  the  security,  will  not  vitiate  a 
final  judgment  rendered  For  the  plaintiff.  The 
defendant's  failure  to  apply  to  the  court  to  make 
the  rule  absolute  and  to  dismiss  the  cause, 
was  a  waiver  of  the  rule  nisi  ;  Gtimhall  v. 
Mhs.  ^  Ala.  R.  R.  Co,.  3  S.  &  M.  38 ;  S.  P., 
Miss.  ^Ala.  R  R.  Co.  v.  Ballard,  ft  S.  &  M. 
6n6;  Ballard  v.  Dorsey,  7  8.  &  M.  9;  and 
post  112. 

In  such  a  case,  if  nothing  appears  in  the 
record  but  the  aflBdavit  and  rule  nisi,  it  is  not 
shown  by  the  record  that  the  security  was  not 
given ;  Bullard  v.  Dorsey.  supra, 

112.  Party  making  the  motion  may  waive 
it.  The  clerk  made  a  motion  for  security  lor 
costs,  and  a  rule  mst  was  taken,  requiring  the 
security  to  be  given  in  sixty  days. .  At  the 
next  terra,  the  plaintiff  offered  to  show  that 
he  was  perfectly  solvent,  and  the  clerk  asked 
to  withdraw  the  rule,  stating  that  the  motion 
was  made  under  a  misapprehension  ;  the  plain- 
tiff then  offered  to  give  the  security,  but  the 
court  below  refused  and  dismissed  the  case. 
The  High  Court  said  :  **  The  party  at  whose 
instance  the  rule  is  granted,  may  lose  his 
right  to  have  it  made  absolute,  by  want  of  due 
action  upon,  or  by  waiver  of  the  right."  And 
that  upon  application  of  the  party  at  whose 
instance  the  rule  was  granted,  it  should  be 
dismii^sed,  aud  it  is  error  to  dismiss  the  case, 
because  the  rule  in  such  case  had  not  been 
complied  with  (citing  OrimhaU  v.  Miss.  Sf 
Ala.  R.  R.  Co..  ante.  111) ;  Miss.  §-  Ala  R. 
R.  Co.  V.  Ballard.  5  S.  A  M.  (So6. 

113.  When  riUe  nisi  must  be  granted.  But 
if  a  motion  be  regularly  made  for  security  for 
costs  upon  proper  aflBdavit  filed.it  cannot  be 
overruled.  The  court  must  make  a  rule  that 
the  security  be  given.  The  statute  allows 
si^ty  days  in  which  to  give  the  security,  and  the 
cause  cannot  be  dismissed  without  allowing 
the  plaintiff  the  benefit  of  the  rule  nisi  for 
sixty  days.  But  the  statute  is  imperative  that 
the  security  shall  be  given,  and  tne  motion  to 
that  effect,  if  properly  made,  must  be  sus- 
tained, or  the  judgment  will  bo  reversed ; 
Besangnn  v.  Shirley.  9  S.  &  M.  457. 

1L4.  When  the  security  may  he  given.  But 
the  security  need  not  be  given  wiihin  the 
sixty  days  as  required  by  the  rule  nisi ;  if 
given  at  the  succeeding  term  by  permission 
of  the  court,  it  will  be  in  lime,  and  such  per- 
mission ought  to  be  given  ;  Kyle  v.  Stinson^ 
13  8   &  M.  301. 

115.  Haw  judgment  entered  against  the 
surety.  A  judgment  cannot  be  entered  agninst 
the  surety  for  costs  upon  a  verdict  against 
the  plaintiff  merely.  The  judgment  on  the 
verdict  should  be  against  the  plaintiff  onh% 
and  then  if  he  fail  to  pay,  a  motion  for  a  judg- 
ment shall  be  made  against  the  Surety. 
But  in  reversing  a  judgment  against  both 
plaintiff  and  hiS  surety  for  costs,  the  High 
Court  will  enter  the  proper  judgment  against 
the  plaintiff;  Muldrow  v.  Davis,  12  S.  &  M. 
655.  But  the  motion  is  not  the  proper  remedy, 
except  where  the  plaintiff  is  a  non-resident ; 
^Overstreet  v.  Davis.  2  C.  393. 

'J'he  liev.  Code  of  1867,  p.  488,  art.  56,  pro- 


vides. "  if  the  costs  shall  not  be  paid  when 
due.  judgment  shall  be  rendered  by  theconrt 
against  said  surety,  as  wWl  as  the  plaintiff  or 
complainant,  and  execution  may  issue  as  in 
other  cases." 

\l^.  Asto  power  of  the  derk  to  take  security 
for  costs,  see  Costs,  10. 

XZI.  Hiscellaneons. 

117.  P'ea  of  payment  to  a  penal  bond: 
What  it  admits.  A  plea  of  payment  to  an 
action  for  unliquidated  damages  on  a  penal 
bond,  is  an  admission  of  the  cause  of  action, 
but  it  seems  it  does  not  dispense  with  proof 
of  the  amount  of  damages  sustained ;  Rubon 
V.  Stephafi,  3  C.  253. 

See  Plkadinos,  135. 

118.  Effect  of  admitting  as  evidence  an 
affidavit  for  continuance.  Where,  on  an 
application  for  a  continuance,  the  adverse 
party,  in  order  to  procure  a  trial,  admits  tkat 
the  aflSdavit  for  the  continuance  is  evidence, 
or  that  it  should  be  received  as  the  evidence 
of  the  absent  witness,  the  admission  does  not 
preclude  the  introduction  of  evidence  to  con- 
tradict the  aflBdavit;  but  the  rule  is  otherwise, 
where  the  truth  of  the  facts  stated  in  the 
aflBdavit  is  admitted ;  Brent  v.  Heard,  40  M. 
370. 

119.  Withdrawing  an  account.  The  plain- 
tiff has  a  right,  duiing  the  progress  of  the 
trial,  to  withdraw  an  account  introduced  l»y 
him,  and  if  it  be  so  withdrawn  both  the  debits 
and  credits  in  it  are  withdrawn;  King  v. 
Cooper,  W.  359. 

120.  Motion  to  dismiss,  because  nominal 
plaintiff  is  dead.  If  it  were  error  to  allow 
the  administrator  of  a  nominal  plaintiff,  who 
was  dead  at  the  commencement  of  the  snitto 
be  substituted  as  plaintiff,  instead  of  his  intes- 
tate, it  cannot  be  corrected  by  motion  to  dis- 
miss the  suit  at  the  next  term.  The  correction 
can  only  be  made  by  writ  of  error ;  Dentin  v. 
Stephens.  3  G.  194. 

121.  Mechanics' lien :  Objections  to.  If 
in  a  proceeding  to  enforce  a  mechanic's  lien, 
there  be  items  in  the  account  not  entitled  to 
the  lien,  they  should  be  objected  to  on  the 
trial;  Richardson  v.  Warwick,  7  H.  131. 

122.  Variaiice:  How  objected  to.  If  there 
be  a  variance  between  the  instrument  sued 
on  and  the  declaration,  the  defendant  may,  in 
cases  where  oyer  is  demandable,  crave  oyer 
and  (lemur;  but  in  all  other  cases,  the  variance 
can  be  objected  to  only  when  the  instrument 
is  offered  in  evidence ;  and  the  rule  is  the 
snme  though  the  instrument  be  copied  in  the 
declaration.  Hence  if  the  declaration  be  in 
the  name  of  Mary  H.  Banks,  as  plaintiff,  and 
the  promissory  note  sued  on,  is  payable  to 
M.  H.  Banks,  and  there  is  no  allegation  that 
Mary  H.  and  M.  H.  are  the  same  person,  the 
variance  cannot  be  reached  by  demurrer; 
Robisrtson  v.  Banks.  1  S.  &  M.  666. 

123.  Entry  of  death  of  one  of  sereral 
plaintiffs  or  defendants.  The  statute  (n't 
H.  58;"))  provides  that  in  case  of  the  death  of 
a  joint  plaintiff  or  defendant,  in  all  ca^f-', 
where   the  cause   of  action  survives  to  or 
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airainst  the  survivors,  the  action  shall  pro- 
ceed in  the  name  of  the  survivinjr  plaintiffs 
and  ugainat  the  surviving  defendants;  nnd 
under  this  act,  in  case  of  the  death  of  a  plain- 
tiff or  defendant,  as  aforesaid,  it  is  unneces- 
sary to  enter  a  formal  abatement  as  to  him,  a 
simple  sujcgestion  of  his  death  on  the  record, 
is  suflBcient;  Sprawles  v.  Barnes,  1  S.  &  M., 
629. 

124.  Opening  and  conclusion :  Replica- 
tion  to  pita  of  statute  of  limitations.  When 
to  a  plea  of  the  statute  of  limitations,  the 
plaintiff  replies  that  the  defendant  was  out  of 
the  State  when  the  cause  of  action  accrued, 
and  that  suit  was  brought  within  the  time 
limited,  after  his  return,  the  affirmative  of  the 
issue  is  on  the  plaintiff,  and  he  is  entitled  to 
the  opening  and  conclusion;  Tliomton  v. 
West  Feliciana  R.  R,  Co.,  7  C.  143 

§rescrifiHatf. 

See  Roads  and  Hiqbwats. 

See  Evidence. 

1.  Presumption  of  the  validity  and  correct- 
ness of  judyments.  See  Judgment,  29  to  32. 
High  Court.  49  to  63. 

2.  Presumption  as  to  validity  of  marriage. 
See  Marriaok  and  Divorce.  U,  12 

3.  Presumption  of  payment.  There  is  no 
presumption  of  the  payment  of  a  judgment 
before  the  lapse  of  a  year  and  a  day  after  ils 
date ;  Meyer  v.  Dorrance,  3  G.  263. 

4.  Continut'd possession  by  mortgagor.  The 
continued  possession  by  the  mortgagor  of  the 
mortgaged  estate,  after  condition  broken,  is 
no  presumption  of  payment.  Alitor,  if  pos- 
session were  once  in  mortgagee,  and  it  he  re- 
delivered to  mortgagor ;  Carutnter  v.  Bridges, 
3  G.  2()5. 

5.  Presumption  of  death  in  favor  of  valid- 
tfy  of  marriage.  The  law  presumes  in  favor 
of  the  validity  of  a  second  marriage,  contracted 
by  a  party  whose  husband  or  wife,  by  a  former 
iiiurriage,  had  been  absent,  and  had  not  been 
heard  fr<»m  for  five  years ;  when  the  second  mar- 
riage was  celebrated,  that  such  absentee  was 
then  dead.  And  this  presumption  will  be  in- 
dulged in  a  prosecution  for  bigamy  against  the 
other  party  to  such  second  maariage,  who  has 
married  again,  and  who  relies  on  the  nullity  of 
such  second  marriage  as  the  ground  of  his  or 
her  defence ;  Gibson's  Case,  9  G.  313. 

1.  Creation  and  proof  of  agency x 

II.  General  and  special  agcnis,  and  their  powers. 

/.   Gt'neral  agenis   5 

2.  Prh'ate  restrictions  on  agent's  Powers....  13 

3.  special  agents 15 

III-  The  form  of  executing  power  of  agent,  and  its 

effect  on  responsibility  of  principal  and  agent.  24 

IV.  Liability  of  principal  for  tons  of  agents 31 

V,   Liability  of  principal  for  admissions  of  agent 59 

VI.   Liability  of  agent  to  principal. 60 

VII.  Sub-ag;nt$. 

/.  Povier  0/ agent  to  appoint  sub-agent 64 

2.  Lialility  of  agent  in  respect  to  sub-agent.  .  66 

3.  Liiibilitv  of  principal  for  a.ts  of  sub-iigcnt^ 

and  his  rights  consequent  thereon 68 


Racificntion  of  acts  of  agents. 

/.  Generally 69 

2.  Suit  as  a  ratification 74 

3.  RatiJ^ation  ly  acquiescence 75 

4.  Ratification  o^  receiving  fruits  qf  the 

unauthortncd  act... '. 80 

IX.  Miscellaneous 8a 

I.  Oreation  and  Proof  of  Agency. 

1.  Agency  by  implication  and  ratification. 
An  agency  may  be  created  by  express  author- 
ity, cral  or  written ;  and  as  to  third  parties, 
may  be  implied  from  the  conduct  of  the  prin- 
cipal, or  it  may  be  shown  by  the  subsequent 
ratification  of  the  principal  of  an  act  done  in 
his  name,  and  on  his  behalf,  by  a  person  with- 
out authority;  Taylor  v.  Conner,  41  M.  722  ; 
Humphreys  v.  Wilson,  43  M.  32H. 

As  to  ratification,  see  post,  69,  et  seq. 

2  Statement  of  the  agent  a>s  to  extent  of 
hisptwers.  The  statement  of  an  agent  having 
certain  defined  powers  by  law,  as  an  attorney 
at  law,  is  not  admissible  to  show  an  enlarge- 
ment of  these  powers ;  Garvin  v.  Lowry,  7 
S.  A  M.  24.     See  post,  \S. 

3.  Appointment  of  agent  to  sell  land  need 
not  he  in  wnting.  It  is  not  necessary  that  an 
agent's  authority  to  sell  land  should  be  in 
writing;  Curtis  v.  Blair,  4  C.  309.  But  his 
power  to  couvey  under  seal  must  be  also  under 
seal ;  Humphreys  v.  Wilson,  43  M.  328.  See 
Deed,  79. 

4.  Midual  agent  of  debtor  and  creditor,  as 
to  collaterals.  Where  the  debtor  places  collat- 
eral securities  in  the  hands  of  an  agent  of  the 
creditor  appointed  to  collect  the  debt  from 
him,  and  the  creditor  approve  it,  the  latter 
will  be  responsible  to  the  debtor  for  the  pro- 
ceeds of  the  securities  realized  by  the  agent; 
Harris  v.  Halliday.  4  H.  338.     See  post,  16. 

4a.  Proof  of  authority  to  make  deed.  Proof 
that  the  vendee  went  into  possession  soon 
after  the  making  of  the  deed,  which  appears 
on  its  face  to  have  been  exe<5uted  by  an  agent, 
and  that  he  held  possession  for  twenty  years, 
and  that  the  principal  received  the  purchase 
money,  is  sufficient  to  show  the  agent's  au- 
thor! tv  to  make  the  deed ;  Bias  v.  Cock  rum, 
8  G.  509. 

n.  General  and  Special  Agents,  and  their 
Powers. 

1.  General  Agent. 

5.  Distinction  betiveen  general  and  special 
agent.  A  special  agent  is  one  who  is  ap|  ointed 
for  a  particular  purpose,  and  under  a  limited 
authority;  a  general  agent  is  one  whom  the 
principal  puts  in  his  place,  to  transact  his 
business,  of  a  particular  kind,  or  at  a  partic- 
ular place.  Tne  acts  of  the  former  do  not 
bind  his  principal,  if  they  exceed  l»is  author- 
ity; the  acts  of  the  latter  bind,  if  they  are 
within  the  general  scope  of  his  authority, 
though  contrary  to  his  private  instructions, 
if  the  party  with  whom  he  deals  be  ijrnorant 
of  the  restriction  upon  his  authority ;  Planters' 
B'k  V.  Cameron. '^  8.  &  M.  609. 

6.  Another  definition  of  a  general  agent. 
A  general  agent,  in  the  most  comprehensive 
sense  of  the  term,  has  unlimited  power  in  the 


Digitized  by 


Google 


692 


PRINCIPAL  AND  AGENT,  IL 


transaction  of  all  kinds  of  business.  A  per- 
son, however,  put  in  the  place  of  another, 
to  transact  all  business  of  a  particular  kind, 
is  as  to  that  business  a  general  agent,  and 
can  bind  bis  principal  by  all  acts  within  the 
general  scope  of  his  employment;  and  also, 
by  all  acts  which  the  express  authority 
granted  is  calculated  to  induce  innocent  per- 
sons to  believe  the  agent  has  authority  to  do ; 
Wilcox  V.  Roufh.  9  S.  &  M.  476. 

7  Example  of  general  agefU :  And  of  act 
withoiU  scope  of  his  authority:  Signing 
principal's  name  as  surety.  A  principal  gave 
nis  agent  authority  to  transact  the  fol  owing 
biisiiiess  with  the  Planters'  Bank  :  **  To  sell 
and  transfer  any  stock  standing  in  his  name 
in  the  bank,  and  to  receive  dividends  on  the 
same  ;  to  deposit  money  in  the  bank  and 
check  it  out ;  to  lodge  in  the  bank,  bills  and 
notes  for  collection,  and  to  withdraw  the 
same ;  to  borrow  money  and  to  contract  with 
the  bank  in  the  principars  name,  whether  on 
bills  and  notes  drawn  in  his  favor,  or  in  favor 
of  others,  without  limit  as  to  the  amount; 
to  acknowledge  notices  of  protest,  and  to  do 
all  acts  necessary  to  transacting  the  princi- 
pal's business  with  the  bank ;  and  finally,  the 
principal  empowered  the  bank  to  receive  the 
agent's  signature  for  him.  on  all  bills  and  notes 
as  drawer,  fnaker,  endorser  or  acceptor." 

The  agent  signed  the  principal's  name  tQ  a 
note  to  the  bank  as  surety  for  a  third  person, 
and  to  enable  such  person  to  borrow  money 
from  the  bank,  and'tne  suretyship  was  known 
to  the  bank:  Held,  that  the  agency  was 
general,  but  the  signing  of  the  principal's 
name  as  surety  was  not  within  the  scope  of 
his  authority  and  not  binding ;  Planters'  B'k 
V.  Cameron,  3  S.  &  M.  609. 

8.  Same  :  Example  of  representation  of 
agent  outside  of  his  authority.  The  princi- 
pal is  not  bound  by  tiie  representation  of  his 
agent  made  outside  of  the  scope  of  his  author- 
ity. Thus,  wheie  an  agent  to  procure  a  sub- 
scription  for  the  endowment  of  a  seminary  of 
learning,  promised  that  the  subscriptions 
should  be  refunded  in  case  the  institution 
goes  down,  or  that  the  subscriptions  due  when 
that  event  occurs  should  not  be  collected, 
the  subscriptions  on  their  face  being  payable 
in  five  annual  instalments,  the  promise  is 
without  the  scope  of  the  agent's  authority,  is 
not  binding  on  the  principal,  and  the  sub- 
scriptions may  be  collected  according  to  their 
written  tenor  and  effect ;  Cook  v.  Whitfield, 
41  M.  541.  As  to  false  representations  made 
by  an  agent  of  a  railroad  company  to  induce 
subscriptions  for  stock  in  it ;  see  Thigpen  v. 
Miss.  Cent  R.  R.  Co.,  3  G.  347  ;  Walker  v. 
Mobile  ^  Ohio  R.  R.  Co.,  5  G.  245  ;  FMison 
V.  Mobile  §•  Ohio  R.  R  Co.,  7  G.  572,  digested 
under  Railways,  2.  3.  la. 

9.  Examples  decided  to  he  within  scope  of 
authority :  Rectiving  notice  of  protest  for 
principal.  The  principal,  by  letter  of  at- 
torney, constituted  an  **  agent,  general  and 
special,'*  with  full  power  to  the  agent,  for  the 
principal  and  in  his  name,  or  for  the  use  and 
in  the  name  of  the  agent,  and  for  the  use  and 
in  the  name  of  any  person  whatsoever,  to  make, 


endorse,  draw,  accept  and  negotiate  all  pro. 
missory  notes,  bills  of  exchange,  drafts  aod 
other  securities  of  any  kind  whatsoever,  and  to 
issue  letters  of  credit,  to  transact  all  banking 
business,  to  make  all  manner  of  renewals  and 
endorsements  of  the  principal's  name,  on  all 
promissory  notes,  bills  of  exchange,  drafts, 
or  other  securities  of  any  kind  whatever,  con- 
sequent, or  in  anywise  dependent  upon  such 
renewals,  whether  the  same  be  payable  to  the 
agent  or  the  principal,  or  to  any  otherH. 
*'And  generally  to  do  all  lawful  acts  and 
things  whatever,  concerning,  or  in  anywise 
appertaining  to  the  premises,  or  which  the 
principal  might  or  could  do,  if  he  were  per- 
sonally present  and  acting  therein  " ;  and  the 
letter  of  attorney  concluded :  **  that  it  was  to 
be  taken  in  its  fullest  and  most  comprehen- 
sive sense"  :  Held,  that  notice  of  protest  was 
a  mitter  '•  concerning  and  appertaining"  to 
a  note  ;  and  that  the  agent  was  authorized  to 
receive  for  tlie  principal,  notice  of  the  protest 
of  a  note  which  he  had  endorsed  in  the  name 
of  the  principal  ;  and  if  the  note  was  payable 
in  the  bank,  he  had  authority  to  receive  such 
notice,  under  the  clause  in  the  letter  of  attor- 
ney, which  authorized  him  to  transact  all 
banking  business  for  the  principal ;  Wilcax 
V.  RotUh.  9  S.  &  M.  476 

As  to  what  is  notice  in  such  a  case,  see  post, 
90,  91.  As  to  power  of  agent  to  receive 
notice  of  protest,  see  Bills  of  Exchange, 
&c.,  51   to  57. 

UK  Power  to  bind  within  scope  of  author- 
ity:  Notice  to  agent.  An  agent  has  power 
to  bind  the  principal  only  within  the  scope 
and  sphere  or  his  agency;  and  hence,  when  a 
principal  has  several  agents,  with  distinct 
and  separate  powers,  notice  to  one  agent  in 
relation  to  a  matter  beyond  the  scope  of  his 
agency  is  not  notice  to  the  principal  or  the 
other  agents  (citing  Fortnf-r  v.  Par  ham,  2  S. 
&  M.  151  ;  Commercial  Bank  ff  Natchez  v. 
Wilkins,  6  H.  217  ;  Wilcox  v.  RoiUh.  9  8.  & 
M.  *76) :  Goodloe  v.  Godley,  13  8.  &  M.  233. 

As  to  notice  of  protest  to  agents,  see  Biua 

or  KXCHANGE  AND  PROMISSORY  XoTES,  51,  iu, 

and  ante.  9. 

11.  Power  of  agent  for  collection  to  recnvt 
banknotes.  Ihe  payment  to  a  sheriff  on  an 
execution  in  his  hands  of  anything  but  legal 
tender,  is  no  satisfaction;  but  an  agent  for 
collection  may  take  bank  notes  which  are  at 
par,  if  the  debtor  has  no  notice  that  the 
agent's  instructions  are  to  take  gold  and  sil- 
ver alone ;  Crane  v.  Bidwell,  3  0.  507.  c>ee 
post,  16. 

8.  Private  Bestriotions  on  Agent's  Powers. 

12.  Private  limitation  on  pouter  of  agent. 
Where  the  principal  seeks  to  impose  a  limi- 
tation on  the  powers  which  are  within  the 
scope  of  the  agency,  he  must  show  that  the 
person  transacting  business  with  the  agent 
knew  of  the  limitation ;  RotUh  v.  AgricuUxk- 
ral  Bank.  12  S.  A  M.  161. 

13.  Principal  bound  to  extent  ofunJcnown 
authority  of  agent :  Limitation  on  uuknojcn 
authority.  A  principal  is  bound  by  the  acts 
of  his  agent  to  the  full  extent  of  the  power 
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conferred  on  him,  thone^h  tlie  person  con- 
tracting with  the  agent  did  not  know  the 
extent  of  the  authority  vested  in  the  agent, 
or  that  the  transaction  was  in  fact  within 
his  powers.  And  this  is  the  rule,  though 
such  third  person  was .  in  possession  of  a 
pow»-r  of  attorney  to  the  agent  of  less  ex- 
tended authority  than  another  which  he  pos- 
sessed, and  of  which  that  person  was  igno- 
rant. In  such  case  it  is  no  objection  to  the 
validity  of  the  act,  that  it  is  beyond  the 
powern  of  the  agent,  so  far  as  known  to  the 
pei6on  with  whom  he  contracts,  if  it  be  within 
the  power,  as  really  conferred.  Hence,  where 
a  principal  gave  a  letter  of  attorney  to  an 
agent,  authorizing  him  to  make  and  endorse 
notes,  bills,  &c..  for  the  principaPs  use,  and 

f^nyable  in  a  certain  hank,  and  deposited  that 
etter  with  the  bank,  with  a  contract  with 
the  bank  reciting  and  confirming  it,  and  he 
afterwards  gave  another  power  of  attorney 
to  the  agent,  authorizing  him  to  make  and 
endorse  no'es  and  bills  in  the  principal's 
name  as  surety  for  the  agent;  and  so  far  as 
appeared,  the  last  power  of  attorney  was  un- 
known to  the  bank,  and  the  agent  made  a 
note  to  the  bank,  and  signed  the  principal's 
name  as  surety  thereto ;  it  was  held  he  was 
liable  on  the  note,  and  this,  too,  notwith- 
standing a  private  limitation  imposed  on  the 
agent's  aathority,  as  it  existed  in  this  last 
power  of  attorney,  and  which  limitation  was 
exceeded  in  making  the  contract  with  the 
bank ;  Ih. 

14.  Same:  Limitation  arising  from  law  of 
a  foreign  State,  A  general  power  of  attorney 
executed  in  Loaisiana  by  a  citizen  of  that 
State  to  a  citizen  of  this  State,  without  any 
limitation  being  specified  in  it  ds  to  the  place 
where,  or  the  time  in  which  the  powers  con- 
ferred were  to  be  exercised,  empowers  the 
agent  to  act  within  this  State;  and  if  the 
principal  seeks  any  advantage  from  any  al- 
leged difference  between  the  law  of  Louis- 
iana and  the  law  of  this  btate  as  to  the  con- 
struction and  use  of  the  power  of  attorney, 
he  must  not  only  produce  the  law  of  Louis- 
iana and  show  that  difference,  but  must  also 
show  that  the  person  in  this  State  transact- 
ing business  with  the  said  agent,  knew  of  such 
law  of  J  ouisiana  limiting  the  powers;  and 
this  is  so,  though  it  be  shown  that  the  person 
transacting  business  in  this  State  with  the 
ag^ent  did  not  know  of  the  power  of  attorney 
made  in  Louisiana,  but  acted  with  a  knowl- 
edge only  of  a  letter  of  attorney,  which  did 
not  authorize  the  act  done ;  lb. 

8.  Special  Agent 

15.  For  definition  of  special  agenty  see 
ante,  1. 

16.  InstaTice  of  special  agent:  Construe- 
tdan  of  hia  powers :  Agent  to  collect  debt  An 
a^ent  appointed  to  collect  a  debt,  is  a  special 
one.  with  limited  powers;  and  in  such  cases, 
general  expressions  in  the  letter  of  attorney, 
8Qch  as  instructions  to  do  with  the  debt  as  if 
it  "Were  his  own,  are  to  be  construed  with 
reference  to  the  special  and  limited  powers 
conferred,  and  are  not  to  be  construed  to 
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embrace  the  power  to  bind  the  principal  by  a 
collateral  agreement  to  account  for  the  sur- 
plus of  collaterals  the  agent  may  receive  as 
security  for  the  debt,  nor  to  bind  the  princi- 
pal for  the  negligence  of  the  agent  in  mak- 
ing collections ;  Fox  v.  Fish,  6  H.  328 ;  see 
ante^  4 :  as  to  power  of  agent  to  collect,  to 
receive  hank  notes,  see  ante,  11. 

17.  Agency  created  by  delivering  blank 
note  :  Power  of  the  agent  If  one  sign  a  note 
in  blank  as  to  the  amount,  and  deliver  it  to 
another,  though  with  specific  instructions  as 
to  the  amount  to  be  inserted  in  it,  he  thereby 
makes  that  other  bis  agent  with  unlimited 
power  to  fill  it  up  with  any  amount,  so  far  as 
parties  treating  with  the  agent  are  concerned, 
who  are  ignorant  of  the  instructions ;  John^ 
son  V.  Blasdaie,  1  S.  &  M.  17. 

As  to  blank  notes  and  bills,  see  Bills  of 
Exchange,  104  to  109. 

18.  Proof  of  special  agency :  Onus,  He 
who  seeks  to  hold  the  principal  liable  for  the 
contracts  of  an  alleged  agent,  must  show, 
not  only  the  authority  of  the  agent,  but  if 
the  authority  be  a  special  and  limited  one,  he 
must  also  show,  that  the  contract  was  made 
by  the  agent,  within  the  scope  of  the  power 
granted.  Hence,  if  the  principal  be  sued  on 
a  note,  made  by  an  agent  who  was  shown  to 
have  power  to  purchase  goods  for  a  store  of 
the  principal,  it  must  be  shown  that  the  agent 
made  the  note,  and  that  it  was  for  the  pur- 
chase of  goods ;  Carter  v.  Taylor,  6  S.  &  M 
367.    . 

And  where  the  bond  was  in  the  name  of 
A.,  as  principal,  and  signed  by  B.  for  A.,  on 
non  est  factum  pleaded  by  A.,  it  must  not 
only  be  shown  that  B.  executed  the  bond,  but 
that  he  had  authority  to  do  so;  Grubb  v. 
Wiley,  9  S.  A  M.  29. 

19.  Duty  of  third  persons  to  ascertain 
the  nature  and  extent  of  the  agency :  Effect 
tf  exccefling  powers.  It  is  the  duty  of  a 
person  dealing  with  an  agent,  to  ascertain 
the  extent  of  the  agent's  authority;  and 
where  there  is  no  general  agency,  and  no 
question  as  to  the  act  of  the  agent  being 
within  his  apparent  powers,  but  outside  of  his 
private  instructions,  the  party  dealing  with 
him,  deals  at  his  own  risk,  and  he  is  pre- 
sumed to  know  the  extent  and  limit  of  the 
agent's  authority ;  and  if  this  be  exceeded, 
the  contract  will  be  void  tn  toto  as  to  the 
principal,  but  is  binding  on  the  agent.  And 
in  such  a  case,  if  the  agent  pay  the  principal's 
money  on  the  contract,  upon  a  rescission  therof, 
the  principal  will  be  entitled  to  recover  it 
back.  And  this  principle  is  applicable  to  a 
case  where  the  State  deals  with  an  agent, 
through  an  agent  of  its  own  ;  and  if  money  so 
paid,  be  actually  paid  in  the  State  treasury, 
the  State  will  be  liable  to  refund ;  Brown, 
Govern' r,  &c.,  v.  Johnson,  12  8.  &  M.  398. 

20.  Same :  Case  in  judgment,  A  special 
and  limited  authority  was  given  to  an  agent, 
to  buy  a  particular  tract  of  land,  sold  undei; 
a  decree  in  chancery,  for  the  benefit  of  the 
State.  The  agent  did  not  buy  that  land,  but 
bought  another  tract  and  borrowed  one-third 
of  the  purchase  money,  in  the   principal's 
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name,  and  paid  it  on  the  pnrchase,  and  gave 
the  principal's  notes  for  the  balance.  The 
principal,  as  soon  as  he  heard  of  the 
purchase,  disaffirmed  it,  nnd  resisted  the 
confirmation  of  the  sale  by  the  Chancery 
Court,  by  filing  a  petition  to  annul  it,  and 
recover  back  the  purchase  money  paid : 
Held,  that  the  sale  was  void  as  to  the  prin- 
cipal.  but  binding  on  the  agent,  and  that  the 
purchase  money  paid  should  be  refunded  to 
the  principal,  though  it  had  been  paid  into  the 
State  treasury ;  76. 

21.  Exceeding  power,  A  special  agent 
exceeding  his  powers,  does  not  bind  the  prin- 
cipal, unless  he  afterwards  ratify  the  act ; 
Latid^dale  v.  Shack!  eford^W,  149.  Thus.where 
a  client  instructed  his  attorney  to  pay  out  of 
the  proceeds  of  claims  in  his  hanas  for  col- 
lection, a  certaim  sum,  to  effect  a  release  of  a 
certain  mortgage,  and  the  attorney  so  acted, 
that  he  accepted  an  order,  payable  out  of 
collections  to  be  so  made,  which  acceptance 
was  made  to  procure  a  release  of  the  mortgage, 
but  the  release  failed  as  to  part,  owing  to 
the  mortgagee's  failure  to  take  up,  according 
to  his  agreement,  one  of  the  mortgage  notes 
which  had  been  assigned:  it  was  held,  on  a 
bill  of  interpleader,  filed  by  the  attorney 
against  the  client  and  the  holder  of  the  ac- 
ceptance, that  even  though  the  attorney  may 
have  made  himself  individually  liable  by  the 
manner  in  which  he  had  given  the  acceptance, 
yet  the  client,  never  having  authorized  an 
application  of  the  funds,  except  on  the  con- 
dition of  a  release  of  the  mortgage,  was 
entitled  to  the  money  collected  by  the  attor- 
ney ;  Di6k  V.  3faivry,  9  S.  &  M.  448. 

22.  Same  :  }Miere  excess  only  is  void.  If 
an  agent  in  filling  up  a  blank  note,  exceed 
the  private  restrictions  on  the  amount  to  be 
inserted,  the  nc  te  will  not  be  void  in  toto,  but 
only  f<r  the  excess,  in  the  case  where  the 
party  taking  it  knew  of  the  restriction.  The 
act  of  the  agent  is  binding  on  the  principal, 
so  far  as  he  had  authority,  but  void  only  as  to 
the  excess ;  Johnson  v.  Blanlalc,  1  S.  &  M.  17. 

*2'.\  Same:  Unauthorized  absolute  sale  con- 
strutd  a  mortgage.  An  absolute  sale  made 
by  an  agent,  who  was  only  authorized  to 
execute  a  mortgage,  is  not  binding  on  the 
principal ;  and  if  disaffirmed  by  him,  it  will 
te  construed  in  favor  of  the  purchaser  as  a 
mortgage  to  secure  a  return  of  the  purchase 
money,  which  was  received  by  the  agent,  and 
actually  applied  to  the  benefit  of  the  prin- 
cipal ;  Coppage  v.  Bamett,  5  G.  621. 

ni.  The  form  of  execntiiig  power  of  Agent, 
and  its  effect  as  to  Besponsibility  of  Prin- 
cipal and  Agent. 

24.  Instances  in  which  contract  was  made 
in  name  of  principal.  A  promissory  note 
as  follows:  *•  We.  as  trustees  cf  the  Metho- 
dist Church,  promise"  &c..  and  signed  by  the 
makers  thus— "J  W.  King,  Jno.  A.  Pearson, 
Trustees"—  does  not  impose  an  individual  lia- 
bilitv  on  the  makers  ;  L  ach  v.  Blow,  8  S.  & 
M.  221.  A  bill  was  drawn  in  these  words: 
••  Pay  to  my  order  *2^0u,  value  received,  and 


charge  to  account  of  your  agency  at  Natchez. 
J.  D.  H.,  Agent."  It  was  also  endorsed  in 
blank  by  **  J.  D.  H.,  Agent,"  and  negotiated. 
The  agent  was  sned  as  drawer  and  endorser, 
and  it  was  held  that  enough  appeared  on  the 
face  of  the  bill  to  put  a  pruaent  nwn  on  in- 
quiry as  to  the  extent  of  J.  D.  H.'s  liability, 
and  that  he  could  therefore  show  that  be 
drew  as  agent  for  the  drawer,  and  was  not  to 
be  personally  liable  on  the  bill ;  Davis  v.  Hrn- 
derson,  3  C.  649. 
See  Bills  op  Exchange.  &c..  149. 

25.  Another  instance:  Deed  by  aaent  A 
deed  was  made  by  W.,  as  agent  for  the  Union 
Bank,  as  follows:  "I.,  W.,  attorney  in  fact 
for  the  Union  Bank,  have  sold,"  &c.,  and  the 
covenant  of  warranty  was  in  the  name  of 
"  W.,  agent  for  the  Union  Bank :"  Hdd, 
whether  this  was  a  good  deed  to  convey  title ; 
Quaere?  But  if  it  were  not,  it  was  a  good 
contract  to  bind  the  principal,  and  would 
authorize  the  grantee  to  demand  a  good  deed 
from  the  bank;  Edmondson  v.  Orr,  12  8.  k 
M.  .HI.  For  if  the  deed  of  the  agent  be  in 
his  name  instead  of  the  principal's  a  court  irf 
equity  will  aid  the  defective  execution  of  the 
power,  and  compel  a  conveyance  bv  the  prin- 
cipal ;  McCak'b  v.  Pradat,  3  C.  257. 

26.  Agent's  deed  conveys  his  own  land.  A 
deed  executed  by  an  agent  in  the  name  of  his 
principal  which  conveys  land  belonging  to 
the  agent,  is  a  valid  conveyance  of  the  ogent's 
title,  for  he  and  those  claiming  under  him  will 
in  such  case  be  estopped  to  deny  the  validity 
of  the  title  of  the  principal ;  Harney  ^.Moiion, 
7  G.  411. 

27.  Public  officers  contracting  as  agents. 
The  acts  of  public  officers  or  agents  in  regard 
to  the  creation  of  a  personal  liability  on  them, 
stand  on  a  very  different  footing  from  those 
of  private  agents.  Ordinarily  an  agent  con- 
tracting on  behalf  of  the  government  or  the 
public,  is  not    presumed   to    bind    himself 

Eersonally,  but  this  presumption  may  be  re- 
utted  by  circumstances  showing  a  eontr.try 
intention  ;  Copes  v.  Matthews,  10  S.  k  M.  39i*. 

28.  Same:  Case  in  judgment.  M.,  as  an- 
ditor  of  public  accounts,  signed  a  paper  in 
his  official  capacity,  in  which  he  stated  that 
W.  was  a  clerk  in  his  office,  and  had  per- 
formed his  duiies  faithfully,  and  that  he 
should  retain  him;  and  also  stating  that  VT. 
wished  to  anticipate  his  salary ;  and  the  paper 
also  contained  a  promise  to  issue  to  the 
assignee  of  ihe  paper,  warrants  for  W.'s 
monthly  salary  for  the  period  of  twelve 
months.  The  assignee  sued  M.  on  the  instru- 
ment, and  a  demurrer  to  the  declaration  w:i3 
held  good,  because  it  did  not  aver  that  W. 
had  performed  the  services  as  clerk  in  the 
auditor's  office ;  [b. 

29.  When  agent  personally  liable.  The 
agent  is  personally  responsible  on  his  coo- 
tract,  if  the  pirty  with  whom  he  contracts 
elects  to  take  him  instead  of  the  principal; 
and  in  that  case  the  principal  is  not  respon- 
sible ;  Fox  V.  Ftsk.  6  H.  3*28.  And  so  if  the 
agent  undertakes  to  give  his  own  draft  io 
payment  of  property  bought  for  the  principal, 
and  fail  to  do  so,  he  will,  nevertheless,  be  liable 


Digitized  by 


Google 


PRINCIPAL  AND  AGENT,  IV.,  V. 


595 


personally  for  the  price ;  Garland  v.  Stewart^ 
2G.  314. 

30.  Draft  of  agent  on  principat  does  not 
exonerate  the  latter.  Where  an  agent  makes 
a  purchase  in  the  name  and  on  the  credit  of 
the  p*  inripal,  and  then  draws  a  draft  on  the 
principal  for  the  price,  this  is  not  an  extin- 
guishment or  merger  of  the  debt;  and  if  the 
draft  be  not  accepted  or  paid  by  the  principal, 
the  latter  may  be  sued  on  the  original  con- 
sideration ;  Taylor  v.  Conner,  41  M.  722. 

rV.  Liability  of  Principal  for  Torts  of 
Agents. 

31.  Not  k'ahle  for  malicious  tort  outside 
agents  authority.  The  principal  is  not  liable 
for  the  torts  or  negligences  of  the  agent,  in 
matters  b«'yond  his  agency,  unless  he  has  ex- 
pressly authorized  them  to  be  done,  or  has 
subFequently  adopted  them  for  his  own  use 
and  benefit ;  and  ne  is  never  liable  for  the  un- 
authorized, wilful,  or  malicious  act  or  tres- 
pass of  his  agent.  Hence,  where  the  hirer 
ordered  his  overseer  to  chastise  a  hired  slave, 
and  the  overseer  maliciously  and  wilfully  beat 
the  slave  excessively,  so  that  he  died,  it  was 
held  that  the  hirer  was  not  liable;  McCoy  v. 
McKowen,  4  C.  487. 

3i.  Liable  when  trespass  committed  with 
his  knowledge  and  Cfm^eiit,  The  master  or 
principal  is  liable  for  a  trespass  committed 
by  his  overseer  and  slaves,  witn  his  knowledge 
and  approbation,  or  subsequent  sanction; 
Exum  V.  Brister,  6  G.  391. 

33.  Same  :  Case  in  judgment  Proof,  that 
a  large  number  of  trees  were  cut  on  the 
plaintiff's  land,  and  manufactured  into  cross- 
ties  by  the  defendant's  overseer  and  slaves, 
and  under  the  superintendence  of  his  agent; 
and  that  they  were  hauled  away  by  the  dt- 
fendant's  teams  and  delivered  to  a  railroad 
company,  with  which  the  defendant  had  a 
contract  to  furnish  cross-ties;  and  that  the 
defendant  resided  in  the  same  neighborhood 
in  which  the  plaintiff's  land  was  situated,  is 
sufficient  to  warrant  the  jury  in  finding  that 
the  trespass  was  committed  with  his  knowl- 
edge and  approbation;  Exum  v.  Brister,  6 
G.  391.    SeejJos^Sl. 

Bat  it  is  well  settled,  that  the  master  is  not 
liable  for  the  trespass  of  his  slaves,  unless 
done  in  pursuance  of  his  orders,  or  was  the 
result  of  improper  conduct  on  his  part,  or 
occurred  by  his  failure  to  exercise  his  legal 
authority  over  them;  Newell  v.  Cowan,  1  G. 
492 

34.  Same:  Rule  as  to  Uahility  of  princi- 
pal far  torts  of  agent.  In  all  cases,  where  it 
appears  that  the  employment  of  the  princi- 
pal Mfforded  the  agent  the  means  and  oppor- 
tunity which  he  used,  whilst  so  employed,  in 
committing  an  injury  to  a  third  person,  the 
principal  is  responsible,  whether  the  injury 
resells  from  the  negligence,  or  the  wilful  and 
malicious  conduct  of  the  acrent;  N  0,  J,  Sf 
Q    N.  B,  R.  Co.  V.  MlhritOm,  9  G.  242. 

35.  Same:  Liability  for  exemplary  dama- 
gcJ*^  Upon  grounds  of  public  policy,  the  prin- 
cipal is  held  civilly  liable  for  the  acts,  torts, 


misfeasances  and  nonfeasances  of  his  agent, 
committed  in  the  scope  of  his  employment,  to 
the  same  extent  in  every  respect  as  if  done  by 
himself;  and  the  principal  is  liable  to  be  pun- 
ished by  the  infliction  of  exemplary  damages 
for  the  tort  of  the  agent,  in  al!  cases  where 
he  would  have  been  so  liable  for  his  own 
conduct;  N,  0.  J.  ^  G.  N  R,  R,  Co,  v. 
Bailey,  40  M.  395. 

36.  Same :  Responsibility  of  railroad  com- 
panies for  acts  of  their  agenis.  Upon  a  princi- 
ple of  public  policy  and  public  nece-siiy,  the 
rules  oflaw,  which  fix  the  liability  of  the  princi- 
pal for  the  torts  of  his  agent,  are  applied  with 
strictness  to  common  carriers,  and  especially 
to  those  using  forces  for  the  propulsion  of 
their  carriages,  which  are  calculated  to  en- 
danger life  or  property;  A^.  0.  J,  Sf  G.  N, 
R.  R.  Co.  V.  Allbri/ton.  9  G.  242. 

37.  Same.  A  railroad  company  impliedly 
warrants  that  its  engineers,  conductors  and 
other  employees  engaged  in  running  its  trains, 
are  possessed  of  due  skill,  and  are  competent 
and  faithful ;  and  the  company  is  liable  under 
all  circumstances  for  any  injury  occasioned 
by  the  misconduct,  rashness,  or  negligence  of 
such  persons;  and  where  an  injury  is  caused 
by  gross  negligence,  or  wanton  and  wilful 
misconduct  of  its  employees,  it  is  liable  for 
exemplary  damages ;  N.  0.  J.  Sf  G.  N.  R,  R, 
Co.  V.  AUbritton.  supra  ;  S.  P.,  Vicksbu^-q  ^ 
Jackson  R.  R.  Co.  v.  Patton.  2Q.\b6;N.  6.  J. 
^  G.  N.  R.  R.  Co,  V.  Hurst,  7  G.  660.  And 
the  plaintiff  may  introduce  in  evidence  in  an 
action  against  a  railroad  company  for  dama- 
ges done  by  the  negligent  and  careless  run- 
ning of  its  engine  and  cars,  proof  to  show 
that  the  general  character  of  the  engineer  in 
charge  of  the  train,  when  the  injury  was  done, 
was  that  of  a  reckless  and  untrustworthy 
agent;  lb. 

38.  Liability  of  principal  for  frauds,  ^c, 
of  agent  and  sub-agents.  The  principal  is 
liable  to  third  persons  in  a  civil  suit  for  the 
frauds,  misfeasiinces  or  neglect  of  duty  of  his 
agent,  ar.d  of  those  whom  the  agent  employs 
about  his  business,  though  without  his  knowl- 
edge or  consent;  Mayer  ^'  Co,  v.  McLure,  7 
G.  389. 

H8a.  Liable  criminally..  The  owner  of  a 
drug  store  is  liable  criminally  for  the  acts  of 
his  clerk  in  selling,  contrary  to  law,  vinous 
and  spirituous  liquors;  Riley's  Case,  43  M. 
897.    See  Partnrrship,  14. 

T.  Liability  of  Principal  for  Admissions  of 
Agent. 

39.  When  admissuiis  of  agent  binding  r>n 
principal.  The  admissions  of  an  agent  in 
reference  to  the  subject  matter  of  the  agency, 
are  admissible  against  the  principal ;  State  v. 
Parish,  1  C.  483.  And  the  admissions  of  the 
ajjent,  made  with  reference  to  contracts 
within  the  scope  of  his  agency,  which  have 
been  consummated,  even  are  admissible 
against  the  principal :  Carter  v.  Taylor,  6  S. 
k  M.  367.  But  the  admissions  are  binding  on 
the  principal  only  when  made  during  the  ex- 
istence of  the  agency,  and  about  a  matter 
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vithin   the  scope  of  tbe  agent's  authority; 
Skipwith  V.  Bohtnson,  2  0.  688. 
bee  Eyidrncb,  25. 


YI.  Liability  of  Agent  to  Principal. 

60.  Illegal  agency.  If  the  principal  em- 
ploy an  agent  lo  carry  out  an  illegal  enter- 
prise, he  cannot  recover  from  the  agent  the 
fruits  of  it  after  its  completion ;  Woolen  v. 
Miller,  7  S.  &  M.  380. 

61.  Agent  having  funds  to  invest.  Where 
a  principal  entrusts  money  with  his  agent  to 
be  invested,  and  subsequently  instructs  him 
not  to  invest,  the  agent  from  that  time  be- 
comes a  depositary.  And  if  the  funds  begin 
to  depreciate  while  in  the  agent's  hands,  it  is 
not  his  duty  to  return,  or  offer  to  return  the 
money  to  the  principal,  without  a  request  or 
demand  from  the  principal,  the  latter  having 
the  same  facilities  as  the  agent  for  obtaining 
knowledge  of  the  depreciation  of  the  funds. 
And  if.  after  such  notice  not  to  invest,  he  do 
invest  the  funds,  he  acts  on  his  own  respon- 
sibility, and  is  liable  to  the  principal  for  any 
loss  occasioned  thereby ;  Richardson  v.  Ftir 
trelU  42  M.  52.'). 

62.  Agent  receiving  money  on  deposit,  Th% 
agent  received  from  his  principal  ubout  $7,000 
in  Confederate  treasury  notes,  giving  a  re- 
ceipt, stating  that  the  money  was  to  be  in- 
vested in  negroes,  as  his  judgment  should  di- 
rect, '*  and  to  be  accounted  for  by  mo.'*  The 
principal  afterward  directed  the  agent  not  to 
invest  the  money.  The  agent  kept  the  money 
until  it  became  worthless,  but  did  not  keep  it 
separate  and  apart  from  his  own  money.  He 
was  sued  for  the  value  of  the  money,  and  it 
was  insisted  that  he  was  liable,  because  the 
mixing  of  the  money  with  his  own  was  a  con- 
version of  it  to  his  own  use,  but  the  agent 
proved  that  he  always  had  that  amount  of 
C'onfederate  treasury  notes  on  hand,  and  it 
was  held  that,  as  the  deposit  was  special  and 
not  gent-rai,  he  was  not  bound  to  keep  the 
identical  notes  he  received,  and  that  he  was 
not  responsible;  Ih. 

68.  Purchase  of  property  in  agenVs  name. 
Where  a  slave  is  purchased  by  au  agent  with 
the  funds  and  expressly  for  the  use  of  the 
principal,  the  principal  may  recover  him  at 
law,  though  the  agent  fraudulently  took  a  bill 
of  sale  in  his  own  name.  And  if  the  agent 
afterward  deliver  the  slave  to  the  principal, 
the  legal  title  will  thereby  be  fully  vested  in 
the  latter.  And  the  fact  th.it  the  agent  hired 
out  the  slave  and  received  the  proceeds  with 
the  knowledge  of  the  principal,  is  not  a  cir- 
cumstance to  show  title  in  him,  unless  he 
claimed  the  right  to  do  so  in  his  own  right, 
and  this  was  known  to  the  principal ;  Fairly 
Y.  Fairly.  9  G.  280. 

6Ha.  Liability  for  collecting  depreciated 
currency.  An  agent  to  collect  has  no  power 
to  receive  depreciated  currency,  though  he 
h.is  instructions  to  *'  exercise  his  discretion 
as  to  the  procedure  to  collect."  Nor  is  the 
rule  varied,  if  there  be  no  other  currency  in 
circulation  but  the  kind  he  takes.     And  if 


he  take  such  currency,  he  will  be  liable  for 
the  loss  f  Mangum  v.  Ball,  43  M.  288. 

63&.  Agent  presumed  to  be  responsible  for 
hire.  In  the  absence  of  any  understanding 
between  the  principal  and  agent  as  to  com- 
pensation, the  law  presumes  that  the  ageot 
IS  to  be  paid  for  hU  services,  and  holds  him 
responsible  accordingly ;  Mangum  v.  BaU, 
43  M.  288. 

Vn.    Sub-AgentB. 

1.    Power  of  Agent  to  Appoint  Sob-Agent 

64.  Power  of  trustee  to  appoint  agent.  The 
office  and  duties  of  trustee  being  matters  of 
confidence,  cannot  be  delegated  to  an  ageut, 
unless  an  express  authority  be  delegated,  in 
the  instrument  creating  the  trust,  to  ap- 
point such  agent ;  Skipwith  v.  Robinison,2C. 
688.    See|)(7»^67. 

65.  Power  wh&n  sub-agent  is  necessary  and 
VMud.  A  bank,  receiving  a  note  for  collec- 
tion, is  agent  for  the  owner,  and  bound  to  use 
reasonable  skill  and  diligence.  But  when  a 
protest  is  necessary,  the  bank  may  employ  a 
notary  to  make  it,  and  the  notary,  when  so 
employed,  is  sub-agent  for  the  owner  of  the 
note ;  Agricultural  B'k  v.  Commercial  B'k,  T 
S.  &  M.  592.  And  such  sub-agent  is  directly 
responsible  to  the  owner  for  his  negligence 
in  making  the  protest;  Bowling  v.  Arthur,  5 
G.  41. 

8.    Liability  of  Agent  in  retpeet  to  Sub-Agent. 

66.  Same.    The  agent,  in  appointing  a  sub- 
agent,  is  responsible  for  ordinary  diligence  in 
making  the  selection,  and  if  he  use  such  dili- 
gence he  is  not  responsible  for  the  acts  of  the 
sub-agent.     Thus,  when  a  bank  having  a  note 
for  collection,  employed  a  notary  to  protest 
it  who  was  of  intemperate  habits,  but  was 
very  competent  when  sober,  and  the  notary 
thns  employed  made  an  insufficient  demand 
of  payment,  but  made  it  in  the  mode  then 
universally  practised  by  notaries  in  this  State, 
it  was  held  that  the  bank  was  not  responsible, 
it  not  being  shown  that  the  notary  was  drunk 
at  the  time  the  note  was  delivered  to  him.  nor 
that  the  irregularity  in  the  demand  was  in 
consequence   of   intoxication.      And  it  was 
further  held,  that  in  order  to  hold  the  bank 
liable  for  employing  a  notary  who  was  intem- 
perate, it  must  be  shown  that  the  notary  was 
drunk  at  the  time,  or  that  his  habits  were  so 
unusually  intemperate  as  to  disqualify  him  for 
the  discharge  of  an  official  act ;  Agricultural 
B'k  V.  Commercial  Bk.  7  S.  &M.  .^92  ;  6.  Pn 
Tieman  v.  Com' I  B'k  of  Natchez,  7  H.  648. 

67.  Same,  The  principle  that  an  ngent  can- 
not delegate  his  authority,  is  fouDded  npon 
the  special  trust  and  confidence  reposed  by 
the  principal  in  the  personal  skill  and  integ- 
rity of  the  agent.  The  agent,  therefore,  has 
no  authority  to  turn  his  principal  over  to  an- 
other, of  whom  he  knows  notliing,  bathe  re> 
mains  responsible  to  his  principal  in  all  cases 
of  sub-agency,  when  the  appointment  was  un- 
authorized J  Mayer  v.  McLure^  7  G-  3b9. 
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8.    Liability  of  Principal  for  Acts  of  Sub-Agent, 
and  coniequent  Rigbti . 

68.  The  principal  liable.  The  principal  is 
Hable  to  third  persons,  in  a  civil  snit,  for  the 
frauds,  or  misfeasance,  or  neglect  of  duty  in 
bis  agent,  or  in  those  whom  his  agent  em- 
ploys, though  the  principal  did  not  authorize 
or  assent  to  it.  This  liability  runs  through  ail 
stages  of  the  service,  and  as  third  persons 
treat  with  a  sub-agent  as  with  one  having  au- 
thority, they  have  no  right,  as  against  the 
principal,  to  set  up  that  the  sub-agent  is  with- 
out authority  to  act  for  the  benefit  of  the 
princii>al.  And  hence,  when  a  person  who 
nas  a  note  for  collection,  directed  his  clerk 
to  present  it  to  the  debtor  for  payment,  and 
npon  such  presentation  by  the  clerk,  the 
debtor  recognized  his  liability,  and  promised 
payment;  it  was  held,  that  the  clerk  was  not 
a  mere  stranger  to  the  transaction,  but  was 
authorized  to  receive  payment,  and  the 
promise  made  to  him  was  as  effectual  a  bar 
to  the  defence  of  infancy,  as  if  it  had  been 
made  to  the  owner  of  the  note  ;  lb. 

Vm.    Batification  of  Acts  of  Agents. 
1.    Oenerallj. 

69.  Ratification  equivalent  to  original  au- 
thority  to  hind  principal.  A  subsequent  rec- 
ognition of  an  act  done  by  an  agent,  or  by 
one  who  assumes  to  be  an  agent,  is  usually 
as  binding  on  the  principal,  if  made  with  a 
full  knowledge  of  the  act  done,  as  if  there 
had  been  a  previous  authority.  And  the  rec- 
ognition need  not  be  express,  but  may  be 
shown  by  circumstances ;  Baker  v.  Byrne,  2 
S.  k  M.  193.  And  this  principle  applies  to 
ratifications  by  corporations ;  Planters'  B'k 
V.  Sharp,  4  S.  &  M.  75.  And  also  to  ratifi- 
cations by  principals,  of  acts  done  with  cor- 
porations. Thus,  if  a  subscriber  for  stock 
in  a  railroad  company,  afterwards  ratify  the 
parent  of  the  oer  centum  on  his  stock,  re- 
quired by  the  cnarter  to  be  made  when  he 
Subscribes ;  and  which  payment  was  made  by 
a  third  person,  without  his  knowledge  or  con- 
Bent,  it  will  be  binding  on  him.  and  make  his 
8Db.«cription  valid ;  Jjiss.  ^  Tenn.  R.  R.  Co. 
V.  Harrin,  7  G.  17. 

70.  Ratification,  as  it  affects  the  rights  of 
the  principal.  The  principal  may  ratify  an 
unauthorized  act  done  for  his  benefit,  and 
thereby  receive  the  fruits  of  it.  Thus  a  prom- 
ise made  by  a  person  after  he  arrived  at  ma- 
jority, to  pay  a  debt  contracted  during 
infancy,  if  made  to  a  person  acting  for  the 
creditor  in  endeavoring  to  collect  the  debt, 
but  without  authority,  will  be  binding  on  the 
promisor,  if  the  act  of  the  assumed  agent  be 
afterwards  ratified  by  the  principal ;  Mayer 
V.  McL/ure,  7  G.  389.  And  so,  where  a  ten- 
der was  made  by  an  assumed  agent  of  the 
plaintifiT,  to  a  purchaser  of  a  judgment 
which  had  been  sold  for  costs,  with  a  view  of 
redeeming  the  judgment  for  the  plaintiff,  it  is 
uoneceseary  that  the  agent,  acting  in  good 
faith  in  making  the  tender,  should  have  had 
a  previous  authority,  if  his  act  was  subse- 
quently   ratified  by  the  plaintiff;    aud   the 


bringing  of  a  suit  to  enforce  the  right  of  re- 
demption, growing  out  of  the  tender,  is  a 
ratification  of  it;  Harman  v.  Barstow,  1  0. 
276 ;  S.  P.,  Miss.  ^  Teytn.  R.  R.  Co.  v.  Bar* 
ris,  ante,  69.  And  so  a  railroad  company 
may,  in  a  reasonable  time,  ratify  the  act  of 
its  pretended  agent,  on  procuring  a  subscrip- 
tion for  stock,  and  thereby  make  the  sub- 
scriber po  procured,  liable  for  his  subscrip- 
tion ;  Walker  v.  Mobile  §•  Ohio  R.  R.  Co.,  5 
G.  245. 

"71.  Where  a  third  party  is  not  bound  by 
svhsequent  ratification :  Unauthorized  de* 
mand.  Yet.  where  a  demand  is  made  by  a 
person  who  has  no  authority  to  make  It,  and 
the  person  upon  whom  the  demand  is  made, 
upon  that  ground  refuses  to  comply  with  it, 
no  subsequent  ratification  by  the  principal  of 
the  unauthorized  demand,  will  have  the 
effect  to  put  the  party  in  default.  Thus, 
where  a  demand  for,  followed  by  a  refusal  to 
deliver  property,  is  made  by  an  agent,  and  is 
sought  to  be  made  the  ground  of  a  conversion 
of  the  property  by  the  defendant,  the  principal 
must  show  that  the  agent  had  authority  to 
make  the  demand ;  Robertson  v.  Crane,  5  0. 
302. 

72.  Same:  Wit  ere  unauthorized  demand 
is  good.  But.  if  the  refusal  to  deliver  do 
not  turn  upon  the  supposed  want  of  author- 
ity, and  if  the  party  waives  any  inquiry  into 
the  authority  of  the  agent,  and  puts  his  re- 
fusal upon  another  distinct  ground,  which 
cannot  in  point  of  law  be  sustained — or  if  he 
claim  to  detain  the  property  on  the  ground 
that  he  is  owner  of  it ;  or  bv  arbitrary  and 
urgent  means  ;  or  under  a  frivolous  or  fraudu- 
lent pretext — without  questioning  the  agent's 
authority,  the  demand  is  good,  and  evidence 
of  conversion ;  lb. 

73.  Ratification  must  be  of  the  whole,  and 
not  of  a  part.  Tt»e  principal  may  adopt  or 
reject,  the  act  of  a  pretended  agent  in  toto  ; 
but  he  cannot  separate  the  act,  and  ratify  what 
is  beneficial  to  himself  only,  and  repudiate 
the  remainder  ;  Taylor  v.  Conner,  41  M.  722. 

8.  Suit  at  a  Batifloation. 

74.  Action  to  recover  fruits  of  transaction 
is  a  ratification.  If  a  note  be  discounted 
by  the  cashier  of  a  bank  without  authority, 
an  action  on  the  note  afterwards  is  a  ratifica- 
tion of  the  transaction,  and  makes  the  note 
valid;  Planters'  Bank  v.  Sharp,  4  S.  &  M. 
75. .  So  a  suit  to  enforce  a  right  growing  out 
of  and  based  on  a  tender  made  by  an  unau- 
thorized agent  of  the  plaintiff,  is  a  ratifica- 
tion of  the  tender;  Harmon  v.  Barstow,  1 
C.  276.  So  a  suit  by  the  principal  on  a  note 
taken  by  an  unauthorized  agent  is  an  offirm- 
ance  of  the  contract,  and  is  a  ratification,  and 
estops  the  plaintiff,  whilst  thus  attempting  to 
enforce  it,  to  deny  the  agent's  authority; 
Kou/ntz  V.  Price,  40  M.  341.  And  so  a  suit 
by  a  railroad  company  to  enforce  a  subscrip- 
tion for  stock  procured  by  an  unauthorized 
agent  is  a  ratification,  and  makes  the  sub- 
scription good;  Walker  v.  Mobile  Sf  Ohio 
R.R.  Co.,  5  G.  24.1.  And  prosecuting  an  at- 
tachment, by  the  principal,  is  a  ratification 
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of  tlie  acrent's  authority  to  make  the  bond. 
See  Attachment,  25. 

8.  Batifloation  by  Acquiesoenoe. 

75.  Kncnohdge  of  the  transaction  neces- 
sary to  ratification  Knowledge  or  notice 
of  the  transaction  is  necessary  to  constitute  a 
ratification  by  acquiescence ;  and,  therefore, 
where  it  is  attempted  to  hold  the  principal 
liable  for  the  act  of  an  unauthorized  agent, 
on  the  ground  that  the  principal  acquiesced 
in  it,  it  must  be  shown  tnat  the  principal  had 
knowledge  of  the  transaction;  Garvin  v. 
Lowry,  7  S.  &  M.  24. 

76  Where  disavowal  necessary.  If  the 
agent  for  collection  receive  without  authority, 
currency  which  the  principal  disapproves, 
he  should  at  once  disavow  the  agent's  acts, 
and  notify  the  debtor  thereof;  Crane  v.  Bed- 
well,  3  0.  507.  As  to  acquiescence  in  recep- 
tion by  sheriff  of  depreciated  bank  notes  in 
satisfaction  of  an  execution,  see  Exkcution, 
58.  59 ;  see  eX^o.post.  79. 

77.  Instance  of  such  ratiflration.  A  sub- 
scriber for  stock  in  a  railroad  company,  who 
had  not  paid  the  per  centum  on  his  subscrip- 
tion necessary  to  render  it  valid,  upon  being 
informed  by  an  oflScer  of  the  company  that  a 
third  person  had  paid  it  for  him,  made 
ao  objection,  and  promised  to  pay  the  other 
instalments  due  on  his  stoctc :  Held,  this  was 
a  ratification  of  the  payment ;  Miss.  Sf  Tenn. 
R.  R.  Co.  V.  Harris,  7  G.  17. 

78.  Ratification  of  seated  instrument  by 
acquiescence.  Acquiescence  in  the  act  of 
an  attorney  in  sealing  and  delivering  a  bond, 
without  authority,  under  seal,  to  do  so,  or  a 
snhsequent  recognition  of  it,  will  render  it  as 
obligator  on  the  principals  us  a  previous 
valid  authority;  Spear  v.  King,  6  S.  &  M. 
276. 

79  Instance  held  not  to  he  a  ratification. 
A  Confederate  soldier,  in  1861,  deposited  a 
promissory  note  with  a  bailee  for  safe  keep- 
ing during  his  absence  in  the  army.  The 
maker  wrote  to  him  three  times,  asking  per- 
mission to  pay  the  note  in  cotton  money, 
but  the  soldier  made  no  reply.  In  1863,  the 
maker  went  to  the  bailee  and  paid  the  note 
in  cotton  money,  assuring  the  bailee  that  it 
was  all  right,  as  he  had  written  to  the  soldier 
about  it.  In  1864.  the  soldier  was  at  home 
for  a  few  days,  and  on  being  informed  by  the 
bailee  of  what  he  had  done,  said  nothing. 
He  did  not  return  home  again  till  June,  1^65, 
and  in  October  of  that  year  he  first  met  the 
maker,  and  informed  him  of  his  dissatisfac- 
tion :  Held,  that  if  his  rights  could  be  parted 
with  by  mere  silence,  he  had.  under  the  cir- 
cumstances, dissented  in  the  proper  time; 
Burns  V.  Kelley,  41  M.  339.  (See  ante,  76; 
Avhere  the  agent  had  authority  to  collect, 
but  exceeded  his  authority ;  in  this  case  he 
was  a  mere  bailee,  induced  to  take  the  money 
by  the  fraud  of  the  debtor.) 

4.  Batifloation  bj  Seoeiving  tho  Froiti  of  the 
Unanthoriied  Aot. 

80.  Receiving  the  fruits  is  a  ratification. 
If  the  principal  receive  the  fruits  of  an  unau- 


thorized act  of  the  agent,  it  is  a  ratification. 
Thus,  if  the  agent,  on  receiving  a  part  of  the 
mortgage  debt  in  money  and  a  part  in  the  re- 
newed note  of  the  mortgagor,  uncondition- 
ally release  the  mortgaged  debt,  and  then  the 
principal  receive  from  the  agent  the  money 
and  the  note,  and  assign  the  latter,  it  will  be 
a  ratification  of  the  release ;  Bums  v.  Yeizer, 

5  C.  188.  And  so  if  one  fraudulently  sell  the 
land  of  another,  the  owner  cannot  recorer 
the  price  received  by  the  agent,  unless  be  will 
confirm  the  title  thus  made  ;  Franks  v.  Wan- 
zer,  3  C.  121. 

As  to  the  reception  of  fruits  of  an  act  being 
evidence  of  previous  authority,  see  ante,  ia 
and  33. 

81.  Same:  Applied  to  cases  of  fraud.  He 
who  receives  and  enjoys  a  benefit  procured 
by  the  fraud  of  another,  is  responsible  for  the 
fraud,  and  must  make  eood  the  fraudulent 
act.  though  done  without  his  authority.  Thus, 
where  a  person  sent  by  the  vendee  to  the  ven- 
dor to  procure  a  deed  which  the  vendor  re- 
fused to  make,  upon  the  ground  that  the  pur- 
chase money  had  not  been  paid,  and  thereupon 
the  agent  assured  the  vendor  that  the  vendee 
would  certainly  pay  it.  and  he  thus  procured 
the  vendor  to  make  a  deed,  and  afterwards 
the  vendee  being  sued  for  the  purchase  money 
relied  on  the  statute  of  limitations,  it  was 
held,  that  this  new  promise  so  made  by  the 
agent,  though  without  authority,  was  binding 
on  the  vendee,  as  he  had  received  a  deed  in 
consequence  of  it ;  Bowers  v.  Johnson,  10  S. 

6  M.  169.    See  ante.  8. 

See  Vendor  and  Vendee,  226. 

IZ.  Misoellaneons. 

82.  Power  of  agent  to  sue  out  attachment 
The  bond  and  affidavit  in  a  proceeding  by 
attachment  may  be  made  by  an  agent, 
whether  the  attaching  creditor  be  a  non-resi- 
dent or  not ;  Beer  v.  Hooper,  3  G.  246. 

83.  Power  of  master  of  vessel  to  bind  oftmer 
for  collections.  The  course  of  the  usual  em- 
ployment of  a  vessel,  is  evidence  of  authority 
given  by  the  owners  to  the  master  to  make 
for  them  and  on  their  behalf,  a  contract  in 
relation  to  such  employment.  The  plaintiff 
may,  therefore,  show  in  a  suit  against  the 
owner,  for  the  recovery  of  money  collected  by 
the  officers  of  the  vessel  on  a  draft  placed  by 
him  in  their  hands  at  one  port,  to  be  conveyed 
to  and  collected  at  another,  that  it  was  their 
usage  and  custom  to  employ  the  vessel  in 
that  kind  of  business;  Steamer  General 
Wo^rth  V.  Hopkins,  1  G.  703. 

84.  Same.  It  is  not  true  as  a  general  leg^ 
proposition,  that  the  master  of  a  vesselengaged 
in  the  transportation  of  freight  and  passen- 
gers, has  the  right,  by  virtue  of  his  office  as 
master,  to  make  contracts  which  would  bind 
the  owners  for  the  receipt  and  collection  of 
bills  of  exchange  and  the  carrying  of  specie. 
To  enable  him  to  do  so,  his  authority  must  be 
express,  or  implied  from  the  usage  and  cns^m 
of  the  boats  in  that  particular  bnsiness;  h. 

85.  Power  of  president  of  a  corporation. 
The  president  of  a  private  corporacion  caa 
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make  no  contracts  on  behalf  oF  the  company, 
except  in  pursnance  of  authority  conferred  on 
him  bv  the  directors ;  Bacon  v.  miss.  Ins.  Co,, 
2G.  il6. 

86.  Agent  cannot  act  for  hia  own  benefit 
adverse  to  pnnctpaL  An  agent  employed  to 
collect  an  execution,  will  not  be  permitted  to 
deal  on  his  own  account  and  adverse  to  the 
interest  of  his  principal,  with  persons  hold- 
ing"  claims  and  rights  to  the  property  of  the 
defendant  in  the  execution.  Thus,  where  S. 
was  employed  to  collect  a  judgment,  and  he 
had  the  execution  levied  on  a  lot.  and  then 
finding  that  the  defendant  hsid  sold  the  lot 
before  the  judirment  was  rendered,  he  bouirht 
the  interest  of  the  vendee  and  then  levied  the 
execution  on  it,  and  purchased  it  at  the  sher- 
iflTs  sale,  it  was  held,  thut  the  purchase  would 
enure  to  the  beue6t  of  the  creditor ;  Mur- 
pheif  V.  Sloan,  2  C.  658. 

87.  Same.  And  so  a  party  possessed  of 
informalion  as  to  the  value  and  location  of 
public  land,  who  has  sold  such  information  to 
another  to  enable  the  purchaser  of  the  infor- 
mation to  enter  the  land,  cannot  afterwards 
enter  the  land  in  his  own  name  and  thus  de- 
prive his  vendee  of  the  privilege  of  entering 
it.  Such  conduct  is  fraudulent,  and  consti- 
tutes the  enterer  a  trustee  for  the  person  to 
whom  he  sold  the  informalion  ;  Winn  v.  Bil- 
lon. 5  C.  494. 

88.  As  to  purchase  hy  an  agent,  where  the 
principal  is  tiUerestedy  see  Fkaudulknt  As- 
signment, 61,  62.  63. 

89.  Ejff'ect  of  notice  to  agent  in  causes  of 
sale  of  property.  See  Vendor  and  Vkndke, 
516,  137.  138. 

As  to  notice  to  agent  of  protest,  see  ante, 
9.  As  to  power  of  several  different  agents 
to  receive  notice,  see  ante,  10. 

90.  Whai  is  notice  to  an  agent  of  protest 
of  a  hill  f  Where  an  agent  is  authorized  to 
receive  the  notice  of  the  protest  of  a  bill  which 
he  had  drawn  for  the  principal,  if  the  notice 
be  left  with  the  agent,  it  is  not  necessary  that 
it  be  addressed  on  the  envelope  to  him,  if, 
from  an  inspection  of  the  outside,  he  could 
know  that  the  letter  was  a  notice  of  protest ; 
Wilcox  V.  Rovih,  9  S.  &  M.  476.     See  ante,  9. 

91.  Kn(ywledge  of  agent  notice  to  princi- 
pal.  If  the  agent  come  to  a  knowledge  of  a 
fact  whilst  he  is  acting  for  the  principal,  this 
operates  as  a  constructive  notice  to  the  princi- 
pal himself;  therefore,  where  an  agent,  hav- 
ing general  powers  to  make,  endorse,  renew 
and  negotiate  all  manner  of  notes,  bills  and 
drafts,  and  to  transact  all  the  principars  bank- 
ing' business,  made  his  own  note  and  endorsed 
it  in  the  principal's  name,  and  failed  to  pay 
it  at  maturity,  it  was  held  that  the  knowledge 
of  the  agent  that  his  own  note  was  unpaid, 
was  sufficient  notice  to  bind  the  principal  as 
endorser;  lb. 

92.  Revocation  of  agency.  The  facts  that 
an  agent  resided  in  New  Orleans,  and  the 
principal  in  Mississippi,  in  1862,  and  that 
New  Orleans  had  fallen  into  the  Federal 
power  for  three  days,  does  not  per  se  revoke 
an  agency  to  sell  bills  and  notes  for  Confed- 
erate money.    The  enemy  relation  had  not, 


in  that  short  time,  been  established  between 
the  principal  and  agent.  The  fall  of  New 
Orleans  might  be  a  good  gronnd  for  revoking 
the  agency  to  sell  for  Confederate  money,  but 
did  not  itself  work  that  effect;  Murrtll  v. 
Jones,  40  M.  565. 

93.  Indffinite  agency  revokable.  An  agency 
to  do  particular  services  from  time  to  time 
for  a  compensation,  to  be  paid  as  the  services 
are  rendered,  and  without  any  agreement  as 
to  the  time  of  its  continuance,  is  determi- 
nable at  the  pleasure  of  either  party.  Thus, 
where  several  merchants  in  the  city  of  Vicks- 
burg  signed  the  folio wmsr  agreement  with  the 
owner  of  the  wharf-boat  lying  in  front  of  the' 
city :  *•  We.  the  undersijrRed,  ns  per  our  names 
attached,  agree  to  pay  1^.  J.  B.  the  following 
rates  (afterwards  specified),  for  receiving  and 
storing ;  he  agreeing  not  to  tax  boats  the  two 
and  a  half  per  cent,  now  charged  by  him  for 
collecting  their  freight  bills;"  it  was  held 
that  the  agreement  only  constituted  B.  J.  B. 
the  agent  of  the  signers  of  the  agreement, 
and  that  any  one  of  them  might  determine  it 
at  pleasure,  and  thereafter  refuse  to  pay  the 
rates  agreed  on ;  Butler  v.  Smith  §•  Tharp, 
6  G.  457. 

94.  Lden  of  factor.  A  factor  who  has 
made  advances  to  his  principal,  acquires  no 
lien  on  goods  shipped  by  the  latter  to  him  to 
be  sold  to  pay  the  debt,  by  the  mere  delivery 
t»f  the  bill  of  lading  to  the  vessel  by  which  . 
they  are  shipped,  to  be  delivered  to  him.  His 
lien  will  not  commence  nntil  there  is  an  ac- 
tual delivery  of  the  goods  to  him ;  Bonner  v. 
Marsh.  10  S.  &  M.  376. 

95.  Conversion  of  principal's  property  to 
agent's  own  vse.  C.  cousigiied  goods  to  P. 
to  be  sold  on  C.'s  account.  P..  being  indebted, 
transferred  the  goods  to  E.  to  secure  a  debt 
which  he  owed,  stating  that  he  had  authority 
from  C.  to  use  the  goods  in  that  way.  The 
statement  was  false,  and  E.  knew  when  he 
received  the  goods,  they  were  held  by  P. 
simply  as  agent:  Held,  that  C.  was  entitled 
to  recover  the  value  of  the  goods  from  E.; 
Clarke  v.  Edwards,  44  M.  778. 

I.  The  contract  of  suretyship 

/.   JVAo  is  a  sure.y „  z 

2.  Suretyship  must  be  in  writing 4 

3.  Fraud  in  obtaining  signature  0/  surety...,  5 
A.  Construction  0/  contract  0/  suretyship 9 

IT.  Release  of  surety,  by  contract  of  forbearance xa 

III.  Release  of  surety  by  failure,  n^lect  or  active  in- 

terference of  creditor ai 

IV.  Remedies  of  surety  against  principal 29 

V.  Right  of  surety  to  enforce  prior  collection  out  of 

principal 41 

VI.  Indemnity  of   sureties,  and    counter-securities 

received  by  them 47 

VII.  Substitution  of  surety  to  principal's  rights 65 

VIII.  Contribution  among  sureties ».... 70 

IX.  Miscellaneous 73 

I  The  Oontraot  of  Suretyship. 

1.  Who  is  a  Surety. 

1.  All  obligors  in  bonds,  principals  at  law. 
All  the  obligors  in  a  bond,  unless  the  con- 
trary appear  on  its  face,  are  to  be  regarded 
as  principals  at  law ;  and  hence,  a  part  of 
them  cannot  allege  that  they  are  mere  sure* 
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ties,  and  that  they  are  released  by  a  contract 
givinjr  delay  in  payment  to  the  principal, 
withont  their  consent.  Such  a  der-nce  can 
be  made  only  in  equity ;  WiUis  v.  Ives,  1  S. 
&  M.  307. 

2.  Surety  to  a  mreti/.  Where  there  are 
sureties  in  the  original  debt,  and  an  extension 
of  the  time  of  payment  is  granted  upon  con- 
dition of  giving  new  and  additional  security, 
if  the  principal  debtor,  after  getting  the 
names  of  the  old  sureties  to  a  new  note,  apply 
to  and  secure  another,  as  the  additional  surety 
required,  and  the  latter  expressly,  upon  sign- 
ing the  note,  agree  with  the  principal  that 
tte  does  so  ae  surety  for  all,  the  other  sureties 
will  be  principals  as  to  him,  and  he  will  not 
be  liable  to  contribute  to  one  of  them  who 
pays  the  whole  debt ;  and  this  is  so,  notwith- 
standing on  the  face  of  the  note,  he  with 
the  others  are  stated  to  be  sureties.  lie 
may  introduce  parol  proof  to  show  the  real 
nature  of  the  transaction  and  the  agreement 
between  him  and  the  principal  when  he 
signed  the  note ;  Hunt  v.  ChamblisSy  7  8.  & 
M.  532.     See  po«f,  70. 

3.  Same :  Vase  in  judgment :  W\at  words 
constitute,  C.  had  been  purchasing  goods  at 
plaintifiTs  store  on  a  credit ;  plaintiff  deter- 
mined to  sell  him  no  more  goods  until  he 
could  see  defendant;  plaintiff  called  on  de- 
fendant, and  told  him  that  0.  was  making  an 
account  with  him.  and  he  did  not  wish  to  let 
him  have  any  more  ffoods  unless  he  knew 
more  about  him ;  the  defendant  replied  that 
O.  was  getting  three  hundred  dollars  a  year 
and  his  board,  and  **to  let  him  have  on," 
which  plaintiff  did  ;  Held,  there  was  no  pro- 
mise on  the  part  of  the  defendant  to  become 
either  primarily  or  secondarily  liable  for  goods 
sold  to  C. ;  Lombard  v.  Martin,^  10  G.  147. 
See  Guaranty,  1, 6. 

2.  Suretyship  must  be  in  Writing. 

4.  The  contract  of  guaranty  or  suretyship 
for  another  is  valid  only  when  made  in  writ- 
ing ;  lb.    See  Guaranty,  3, 

8.  Frand  in  obtaining  Signature  of  Surety. 

6.  Fraud  bv  principal :  His  false  promt^^e 
to  procure  otner  sureties.  If  the  principal 
obtain  the  signature  of  the  surety  to  a  bond, 
by  the  fraudulent  representation  that  others 
would  sign  as  co-sureties,  and  then  de- 
liver the  bond  to  the  obligee  without  these 
persons  having  signed  as  co-sureties,  it  will, 
nevertheless,  be  binding  on  the  surety  whose 
signature  was  so  obtained.  He  having  trusted 
the  principal  with  the  possession  of  a  bond, 
gnoQ  and  binding  on  its  face,  he  must  suffer 
the  consequences  of  the  fraud,  the  obligee 
being  ignorant  of  the  agreement ;  Graves  v. 
Tucker,  10  S.  &  M.  9 :  S.  P.,  Robb  v.  Halset/, 
11  S.  &  M.  140.  which  cites  and  confirms 
TiLcker  v.  Graves. 

6.  Fraud  by  obligee  :  Agreement  thcU  it  ts 
not  to  be  binding  unless  another  signed. 
An  agreement  between  the  obiigee  or  his 
agent,  and  a  surety  made  at  the  time  of  the 
sealing    and   delivery  of   the  bouU  by  the 


latter,  that  he  is  not  to  be  bound  there 
by,  unless  the  signature  of  another  as  his 
co-surety  is  procured,  is  a  valid  condition, 
the  non-performance  of  which  will  render 
the  bond  void  as  to  the  surety  (citing  Tucker 
V.  Graves,  and  explaining  that  it  is  not  in- 
consistent with  this) ;  Goff  v.  Bankston,  6  G. 
518. 

7.  Fraud  by  pnyee.  who  is  also  prtru^pal 
in  the  note.  If  the  signature  of  a  surety  be  ob- 
tained to  a  note  by  the  representation  of  the 
payee,  who  is  also  one  of  the  principal  makers 
of  the  note,  that  another  will  sign  also  as  co- 
surety, and  such  third  person  do  not  sign  it, 
the  note  will  not  be  binding  on  the  surety  in 
the  hands  of  an  endorsee  for  valne  and  with 
out  notice.  In  such  case,  it  is  by  the  fraud 
of  the  payee  th  it  the  signature  is  obtained, 
and  his  endorsee,  under  our  statute,  stands 
affected  by  it;  Dunn  v.  SmitK  12  S.  k  M. 
602;  S.  P..  Read  v.  McTjemore,  5  G.  110. 

8.  Fraud  of  sheriff  in  getting  signature 
of  surfty  to  a  forthcoming  bond.  It  is  not  a 
fraud  upon  the  suroticH  to  a  forthcoming  bond, 
given  by  8.,  as  principal,  that  the  bond  recited 
that  the  execution  was  against  W.  &  S.,  and 
the  sheriff,  did  not  di9clo<)e  the  fact  that  it 
was  against  8.  aloiie ;  and  if  it  were  a  fraud, 
without  proof  that  the  creditor  was  implicated 
in  it,  it  would  not  discharge  the  sureties; 
Walker  v.  ShotweU,  13  S.  &  M.  544. 

4.  Conitrnotion  of  the  Contract  of  Suretyship. 

9.  Contract  to  be  strictly  construed.  The 
obligation  of  a  surety  is  to  be  construed 
strictly,  and  his  liability  is  not  to  be  extended 
beyond  the  plain  meaning  of  the  terms  of 
his  contract;  nor  are  incidents  to  be  annexed 
to  it.  not  plainly  deducible  from  the  language 
employed.  Hence,  a  surety  of  an  execu- 
tor will  not  be  held  to  have  contracted,  that 
he  would  be  concluded  by  a  judgment  against 
the  principal,  by  a  stipulation  in  the  hood, 
that  the  executor  "will  well  and  truly  pay 
and  deliver  the  legacies  named  in  the  will,  so 
far  a.s  the  law  will  charge  him ;"  Lapscomb  v. 
Postal  9  G.  476. 

10.  Same,  Although  the  contract  of  a 
surety  is  to  be  construed  strictly  for  his  bene- 
fit, yet  is  must  be  construed  according  to  its 
true  scope  and  legal  import,  and  the  subject 
matter  to  which  it  relates ;  and  general  and 
doubtful  phrases  in  the  contract  must  be  con- 
strued with  reference  to  the  law  and  the  cir- 
cumstances of  the  case.  Hence,  as  the  ob- 
ject of  an  injunction  is  to  restrain  the  collec- 
tion of  both  principal  and  interest  of  the 
judgment  enjoined,  a  stipulation  in  the 
injunction  bond,  to  pay  the  money  specified 
in  the  judgment,  will  bind  the  sureties  also 
to  pay  the  interest;   Weatherby  v.  Shackle-^ 

ford,  8  G.  559. 

1 1 .  Surety  on  note  payable  in  bank:  His  lich 
bility  when  principal  negotiates  it  to  another, 
A  note  made  payable  in  bank  and  deliv- 
ered to  the  principal,  is  as  to  the  sureties 
and  endorsers,  a  letter  of  credit  to  the  prin- 
cipal, and  gives  him  authority  to  sell  or 
dispose  of  it  to  another  person ;  Com  I  Bank 
of  Nalchez  v.  Clairbome,  5  H.  301. 
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n.   Belease    of    Sxireties  hj  a  Oontraot  of 
Forbearance  of   Suit. 

See  Plkadino,  125. 

12.  There  mwt  be  a  valid  contract^  on 
valid  consideratton,  for  a  definite  time.  A 
voluntary  forbearance  or  mere  indalgeoce  on 
the  part  of  the  creditor,  at  the  instance  of 
the  principal  debtor,  in  the  levy  of  an  execu- 
tion (or  in  delaying  collection  of  the  debt), 
will  not  discharf^e.  tho  surety.  To  do  this, 
there  must  be,  without  the  surety's  consent,  a 
valid  contract  for  delay  for  a  definite  period, 
and  based  upon  a  valid  consideration  and  suf> 
ficient  to  tie  up  the  hands  of  the  creditor  for 
the  time  agreed  on  ;  Newell  v.  Hamer,  4  H. 
684;  S.  P.,  Wadev.  Stanton,^  H.  6:n.  And 
the  contract  must  also  be  such  as  is  capable 
of  enforcement  in  a  court  of  justice  ;  Wad- 
lington  v.  Gary.  7  S.  &  M.  522;  S.  P., 
Haynes  v.  Covington,  9  S.  &  M.  470  ;  Payne 
V.  Commercial  Bank  of  Naichez,  6  S.  &  M. 
24;  Montgomery  v.  Dillingham  3  S.  &  M. 
647 ;  Johris&n  v.  Planters  Bank.  4  8.  &  M. 
165 ;  Union  Bank  of  Tennessee  v.  Govan.  TO 
S  &  M.  333  ;  'Jliomton  v.  Dabney.  1  C.  559 ; 
McGee  v.  Metcalf,  12  8.  &  M.  535;  Pickens 
V.  Finney,  12  S.  &  M.  468 ;  Govan  v.  Binford, 
3  C.  151 ;  President  of  Board  of  Police  of 
Clarke  Co,  v.  Covingt'^n,  4  0.  470 ;  Freeland 
v.  Compton,  1  G.  424 ;  Hunt  v.  Knox.  5  G. 
655;  Kerr  v.  Baker.  W.  140;  McMulleti  v. 
Hinkle.  10  G.  142 ;  Gamett  v.  Kirkman.  4 
G.  389. 

13.  The  consideration  necessary  :  Instan ces, 
A  promise  to  pay  the  debt  at  a  mture  time,  is 
Dot  a  good  consideration  for  the  contract  of 
forbearance;   Mont^mery  v.  DiUinaham,  3 
S.  A  M.  647.     Nor  is  a  promise  by  the  prin- 
cipal to  pay  the  debt  in  a  particular  way  or 
oat  of    a  particular  fund ;     Wadhngton  v. 
Gary,  7  S.  &  M.  522.     And  so  an  agreement 
that,  if  the  debt  is  not  paid  at  a  particular 
day,  to  deliver  a  specific  article  in  payment, 
is  not  Bufficieift ;  Govan  v.  Binford,  3  0. 151. 
Nor  is  the  part  payment  of  the  debt  already 
due,  a  thing  the  creditor  was  bound  to  do,  a 
^ood  consideration  ;  Roberts  v.  St' wart,  2  G. 
664  :  Hunt  v.  Knox,  5  G.  655.     But  Rupert 
V.  Gr^int,  6  S.  &  M.  433,  held  the  contrary, 
and  is  now  overruled.    Nor  is  the  payment 
of  interest  then  due;  President  of  Board  of 
I^oltce  V.   Covington,  4  C,  470.     Nor  is  the 
promise  to  pay  usurious  interest,  for  that 
contract  could  not  be  enforced ;  Roberts  v. 
Steivart,  2  G.  664.     But  the  pre-payment  of 
interest  is  a  sufficient  consideretion  for  an 
a^reenient  for  delay,  ated  the  following  en- 
dorsement on   the  note  was  held  sufficient 
evidence  of  such  a  contract  to   release  the 
surety,  viz. :    *'  July  5th,  18.52.      Six  months 
further  time  given  on  the  within  note,  and  in- 
terest paid  to  3d  January,  1853;''  Dubuisson 
V,  Folhbs,  1  G.  433.    And  the  conversion  of 
interest  into  principal  is  a  valid  considera- 
tion  ;    Ly(m  v.  Sanders,  1  C.  530,  and  po«^.  17. 
See   CoNsiDRRATioK,  10,     Nor  is  an  unper- 
formed  promise  to  confess  a  judgment  as  a 
collateral  security  for  the  debt  a  good  consid- 
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eration  for  an  agreement  for  delay ;  Hunt  v. 
Knox,  5  G.  6.55. 

14.  Same:  Agreement  of  record  without 
consideration.  Where  the  plaintiff  consented 
to  an  entry  on  the  minutes  of  the  court  where 
the  judgment  was  entered,  **And  the  plain- 
tiff agrees  to  stav  execution  till  Ist  May, 
1840,"  it  is  no  release  of  the  surety,  there 
beinir  no  consideration  therefor;  Union  Eh 
of  Tennessee  v.  Govan,  10  S.  &  M.  333.  Nor 
are  the  sureties  on  an  appeal  bond  from  a 
justice  of  the  peace  released  by  a  compro- 
mise made  between  the  principal  and  the 
creditor,  by  which  judgment  was  entered 
against  all  the  parties  with  stay  of  executiotf 
for  twelve  months ;  Ammons  v.  Whitehead, 
2  G.  99. 

15.  The  lime  must  be  definite.  There  must 
not  only  be  a  consideration  for  the  agreement, 
but  a  d'  finite  time  of  forbearance  must  be 
specified  and  agreed  on.  Forbearance  which 
can  be  terminated  at  the  will  of  the  creditor, 
will  not  discharge  the  surety.  Hence,  a  stay 
of  execution  "  until  further  orders  from  plain- 
tiff.'' though  given  on  a  valid  consideration, 
will  not  release  the  surety  on  the  execution 
so  stayed;  McGee  v.  Meicalf  12  S.  &  M. 
535;  S.  P.,  GameU  v.  Kirkman,  4  G.  389. 

16.  Tlie  tin\e  must  also  be  certain,  and  not 
conditional.  The  delay  given  to  enable  the 
principal  debtor  to  comply  with  a  conditional 
agreement  to  release  all  the  parties,  and  which 
agreement  was  to  take  effect  only  on  the  prin- 
cipal's compliance  with  its  terms,  and  which 
he  never  complied  with,  is  no  ground  for  dis- 
charging the  sureties ;  Payne  v.  Commercial 
Bank  of  Natchez.  6  S.  &  M.  24. 

17.  The  agreement  must  stipulate  for  delay. 
The  taking  by  the  creditor,  after  his  debt  is 
due,  as  collateral  security,  from  the  principal 
debtor,  of  a  bill  on  a  third  person,  having  twelve 
months  to  run,  and  the  execution  of  a  receipt 
to  the  principal,  in  which  the  creditor  promises 
to  collect  the  bill,  and  apply  the  proceeds  to 
the  payment  of  the  debt,  does  not  constitute 
an  agreement  for  delay,  and  hence,  is  no  dis- 
charge of  the  surety ;  Wade  v.  Staunton,  5 
H.  631.    But  if  several  nrw  notes,  payable  in 

futuro  at  different  times,  be  given  by  the 
debtor,  for  instalments  of  a  debt  then  due. 
and  they  be  accepted  as  collateral  to  the  old 
debt;  and  if  the  arrangement  be  expressly 
to  give  time  to  the  debtor,  then  no  suit  can 
be  maintained  on  the  old  note,  until  the  new 
notes  fall  due;  and  if  the  interest  on  the 
old  notes  be  calculated  to  the  time  when 
the  new  notes  fall  due  respectively,  and  be 
added  in  them,  thus  increasing  the  sum  which 
would  draw  interest,  this  is  a  sufficient  con- 
sideration for  the  forbearance ;  Lyon  v.  San- 
ders. 1  C.  532. 

18.  The  forbearance  must  also  he  without 
the  surety's  assent :  Contract  for  debtor  to 
secure  this.  An  agreement  for  forbearance 
will  not  discharge  the  surety,  if  it  be  stipu- 
lated between  the  parties,  that  all  the  rignts 
of  the  creditor  against  all  the  parties  to  the 
securities  he  then  held,  shall  remain  nnin^ 
paired,  for  this  imposes  the  duty  on  the  prin* 
cipal  debtor  to  procure  the  surety's  assent ; 
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and  if  this  be  not  done,  the  creditor  is  not 
bound  to  extend  the  time ;  Hunt  v.  KnoXj  5 
G.  655 ;  S.  P.,  Ore'n  v   Brandon.  W.  372. 

19.  WImt  contract  releases  surety.  It  is 
well  settled  in  this  court,  that  if  the  creditor 
without  the  assent  of  the  surety,  enters  into 
a  contract  with  the  principal,  apon  a  suffi- 
cient consideration,  to  give  him  an  extension 
of  time  of  payment,  for  a  definite  period ;  or 
enters  into  any  contract  with  the  principal, 
which  in  its  consequences  may  have  the  effect 
of  giving  such  extension  of  time,  the  surety 
is  released;  Govan  v.  Btnford,  3  C.  151. 
An  extension  of  time  on  a  valid  agreement, 
even  for  a  day,  during  which  the  creditor 
could  not  sue.  will  release  the  surety ;  John- 
son V.  PlanJers'  Bank.  4  S.  &  M.  165. 

20.  Attorney  has  no  power  to  release  surety 
hy  forbearance.  An  attorney  at  law,  without 
special  authority  from  his  client  for  that  pur- 
pose, has  no  power  to  grant  a  stay  of  execu- 
tion to  the  principal  debtor,  so  as  to  dis- 
charge the  suretv  (citing  Clark  v.  Kingsland, 
1  S.  &  M.  248 ;  Dunn  v.  Newman,  7  H.  582 ; 
Garvin  v.  Lnwry,  7  S.  &  M.  24) ;  Union 
Bank  of  Ttnn.  v.  Govan,  10  S.  &  M.  333. 

ni.  Belease  of  Sureties  by  Failure,  ITeglect, 
or  Active  Interference  of  Orediitor. 

See  Guardian  and  Ward.  88,  and  Execu- 
tors AND  Administrators,  94,  95. 

21.  The  credit»r  must  he  active  to  cause  a 
release.  The  creditor,  in  order  t*^  preserve 
his  rights  against  a  surety,  is  not  bound  to 
active  diligence;  if  he  remain  passive,  whereby 
bisi-ights  may  be  lost  against  the  principal, 
this  does  not  discharge  the  surety ;  but  if  he 
use  active  interference,  as  by  contract,  tying 
up  his  hands  from  suing,  or  by  releasing  a 
Security  which  he  has.  the  surety  will  be  re- 
leased ;  but  in  the  latter  case,  only  to  the 
extent  of  the  value  of  the  security  released ; 
Johnson  v.  Planters'  Bank^  4  S.  &  M.  165. 
The  principle  on  which  the  surety  is  re- 
leasee, is  the  active  interference  of  the  cred- 
itor, as  to  the  principal,  by  which  the  surety 
is  prejudiced.  Mere  passiveness  of  the  cred- 
itor will  not  release  the  surety.  He  must  do 
some  positive  act  which  increases  the  hazard 
of  the  surety;  Caruthers  v.  Dean  11  S.  & 
M.  178:  Pirkem  v  Fianey,  12  S.  &  M.  468  ; 
B.  P.,  McMullen  v.  Hinkle,  lO  G.  142. 

22.  Instances  where  no  release  was  allowed. 
Therefore,  the  failure  of  the  creditor  to  pre- 
sent tlie  debt  to  the  administrator  of  the 
principal,  whereby  the  right  as  against  his 
estate  is  lost,  does  not  discharge  the  surety  ; 
but  the  surety  may  compel  the  creditor  to 
make  the  presentment ;  Johnson  v.  Planters' 
B'k,  4  S.  &  M.  165 ;  Cohea  v.  C'ymmissioner 
of  Sinking  Fund,  7  S.  &  M.  437  ;  Kerr  v. 
Branion,  2  H.  910.  So  the  failure  of  the 
creditor  to  issue  execution  on  his  judgment, 
or  his  negligence  in  finding  property  on  which 
to  levy,  will  not  release  the  surety;  Caruthers 
V.  Dean.  11  S.  &  M.  178.  And  so.  if  an  exe- 
cution be  levied  on  the  property  of  the  prin- 
cipal, and  a  claim  of  it  be  made  by  another, 
the  creditor  is  not  bound  to  the  surety,  to 


tender  an  issue  on  the  claim,  and  seek  to  sub- 
ject the  property.  Whether  he  would  be.  if 
the  surety  offer  to  indemnify  him  for  the 
trouble,  delay  and  expense,  and  furnish  en- 
dence  that  tlie  property  is  liable:  Quceref 
Melton  V.  Howard,  7  H.  103.  And  so,  it  \% 
no  ground  for  releasing  a  surety  on  a  forth- 
coming bond,  that  the  plaintiff  failed  to  have 
the  judgment  on  the  bond  enrolled,  whereby 
jnnior  judgments  were  let  in  ahead  of  it  and 
consumed  all  the  principal's  property.  If  the 
surety  had  applied  to  the  creditor  to  enrol  the 
judgment,  and  he  had  refused,  the  case  mi^ht 
have  been  different;  but  this  is  doubtrol; 
Pickens  v.  Finney,  12  S.  &  M.  468.  So  a 
mere  failure  to  levy  an  execution  without  a 
valid  contract  for  forbearance,  is  no  discharge 
of  the  surety;  Newell  v.  Hamer,  4  H.  684; 
McGee  v.  Melcalf  12  S.  &  M.  535. 

23.  Duty  of  creditor  with  reference  to  col- 
lateral security.  A  creditor  who  lakes  a  col- 
lateral security  for  his  debt  is  bound  to  hold 
it  impartially  and  justly,  and  if  it  be  lost  by 
his  negligence  or  improper  conduct,  the 
surety  will  be  released  from  so  much  as  might 
otherwise  have  been  realized  from  such  ci>'- 
lateral ;  Payne  v.  Com' I  B'k  of  Naichez,  6  s?. 
&  M.  24. 

24.  Trust  between  creditor  and  surety,  im- 
pairing surety's  rights,  A  trust  exists  between 
the  creditor  and  the  surety,  that  the  former 
will  do  no  act  which  will  impair  any  security 
which  the  latter  has  by  means  of  the  princi- 
pal's property;  and  if  he  do  so  impair  the 
surety's  rights,  he  will  be  released  to  the 
extent  of  the  value  of  the  security  so  im- 
paired. And  the  rules  of  law  respecting  tlie 
application  of  payments,  where  there  are 
several  debts  due  from  the  payer  to  the  payee, 
do  not  allow  the  creditor  to  receive  from  his  * 
debtor  in  satisfaction  of  one  debt,  property 
on  which  there  is  a  lien  for  the  satisfaction  of 
another  debt,  so  as  to  defeat  the  right  of  a 
surety  on  the  last  named  debt,  to  have  it  ap- 
plied to  the  satisfaction  of  that  debt;  McMtd- 
len  V.  HinTde,  10  G.  142. 

25.  Same  :  Ca-fte  in  judgment.  A.  recovered 
a  judgment  against  B.  as  principal,  and  0.  as 
surety.  B.,  the  principal,  had  sufficient  per- 
sonal property,  on  which  the  judgment  was  a 
lien,  to  satisfy  it.  A.  purchased  the  prop- 
erty from  B.  in  satisfaction  of  another  debt 
due  by  B.  to  him,  the  lien  of  which  was  junior 
and  subordinate  to  the  judgment  against  B. 
and  C,  and  he  then  removed  the  property 
from  the  State,  whereby  the  right  of  C,  the 
surety,  to  have  the  judgment  satisfied  out  of 
that  property,  was  defeated :  Hdd.  that  the 
purchase  and  removal  of  the  property  by  A^ 
the  creditor,  was  such  a  fraud  upon  the  rights 
of  the  surety  as  to  release  him  from  further 
liability,  and  that  the  judgment,  as  to  him, 
should  be  perpetually  enjoined;  lb, 

26.  Ejff'ect  of  failure  to  sue  aJt  common  law, 
A  snrety  is  not  discharged  by  the  failure  of 
the  creditor  to  sue  the  nrincipal  until  he  has 
become  insolvent,  thougn  he  gave  him  notice 
to  sue ;  BulliU  v.  Thatcher.  5  H.  689 ;  S.  P., 
Milton  V.  Howard,  7  H.  103. 

27.  San^e :  Under  our  statute.  The  statute 
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of  195i  (re-enacted  in  the  Rev.  Code  of  1857, 
p.  3ti2,  art.  1),  provides  that  any  surety 
•'may  at  any  time  after  the  debt  is  doe  give 
notice  in  writing  to  the  creditor  to  commence 
suit  against  the  principal*  if  living  and  resi- 
dent in  this  State,  for  the  recovery  of  the 
debt ;  and  if  the  creditor  fail  to  do  so  by  the 
next  terra  of  the  proper  court,  to  be  held 
after  the  expiration  of  thirty  days  from  the 
giving  of  the  notice,  and  to  prosecute  the 
same  with  effect,  the  surety  who  shall  have 
given  such  notice  shall  be  discharged  from 
liability,  and  the  creditor  shall  be  barred  of 
all  recovery  against  him:'*  Hdd,\iin]er  this 
act.  that  if  the  notice  given  be  not  in  writing, 
it  will  not  discharge  the  surety;  Bridges  v. 
Winders  42  M.  1H5.  But  it  was  also  held 
ill  Tiiylor  v.  Davis,  9  G.  493,  that  the  cred- 
itor mijrht  waive  the  notice  being  in  writing, 
and  that  if  upon  receiving  verbal  notice  he 
expressly  promise  the  surety  to  sue  us  di- 
rected, this  is  a  waiver  of  the  written  notice, 
and  a  failure  to  bring  the  suit  would  release 
the  surety.  There  will  be  no  release  l)y  a 
failure  to  sue  at  the  next  term,  according  to 
the  notice,  unless  it  were  held  more  than 
thirty  days  after  notice  given ;  Pool  v.  HiU, 
44  M.  306. 

28.  Same:  Where  there  are  two  or  more 
sureties.  If  there  be  two  or  more  sureties, 
and  one  only  gives  the  notice  to  sue.  the  fail- 
ure of  the  credit  or  to  comply  with  the  notice 
will  discharge  that  surety  only,  and  will  not 
affect  his  rights  aij^aiust  the  others ;  Ramey 
V.  Purvis,  9  G.  499. 

8ee  Guaranty,  25. 


lY.    Bemedies  of  Surety  against  Principal. 

29.  Remedy  by  motion.  The  statutory  re- 
medy by  motion  against  a  principal,  in  favor 
of  a  surety  who  has  paid  the  debt,  is  consti- 
tutional, if  the  principal  appear  and  submit 
to  a  trial  byjury;  Woodward  v.  May,  4  H. 
389;  S.  P.,  Scott  y.  Nichols,  b  C.  94,  where 
it  is  said  a  jury  should  be  called,  whenever 
any  question  of  fact  is  to  be  ascertained  In 
such  a  proceeding;  these  two  cases  overrule 
Smith  V.  SmitK  1  H.  102. 

See  Constitutional  Law,  54,  55. 

30.  Surety  must  prove  suretyship  and 
payment.  In  an  action  by  an  alleged  surety 
to  recover  money  paid  for  his  principal,  he 
must  prove  the  suretyship  and  the  payment. 
He  must  produce  the  writing  by  which  the 
suretyship  was  created,  or  account  for  its 
absence ;  and  if  that  does  not  on  its  face  show 
his  suretyship,  he  must  then  show  that  he 
signed  it  at  the  request  of  the  alleged  princi- 
pal as  his  surety.  And  where  the  surety  has 
alone  been  sued  on  the  contract,  and  has  been 
bj  low  compelled  to  pay  it,  the  record  of  that 
judi^ment  is  admissible  in  evidence  on  behalf 
of  the  surety,  as  a  part  of  the  evidence  to 
e-tablish  payment  by  him;  but  it  is  no 
evidence  of  suretyship,  though  the  declara- 
tion in  that  suit  aver  that  he  is  a  surety,  and 
the  other  party  is  principal.  That  is  an  im- 
material averment,  and  besides,  the  alleged 


principal  was  not  a  party  to  the  suit ;  Edge 
V.  Keith.  13  S.  &  M.  295. 

31.  Remedy  of  surety  of  agent  aghinst 
principal.  Where  A  sijins  a  note  with  B., 
and  as  his  surety,  and  trusting  B.  as  his  prin- 
cipal, he  cannot,  if  he  pay  the  money,  recover 
it  from  C.  upon  the  ground  that  B.,  when  he 
siffned  the-note,  was  acting  as  C.'s  agent; 
Edwards  v.  Simmons,  5  C.  302. 

32.  Sxirety's  right  to  recover  costs  Co&ls 
incurred  by'liti^^ation  instituted  by  thf*  prin- 
cipal, in  which  the  surety  was  jijined,  and 
subsequently  paid  by  the  suretv  tnsiv  h&  re- 
covered from  the  principal;  Whttwtjrth  v. 
Tilman,  40  M.  76. 

33.  Same.  But  the  surety  cnniioi  churge 
the  principal  with  costs  and  exptnseg  un- 
necessarily incurred  by  him  in  a  liiigation 
instituted  and  carried  on  by  hlui  in  order  ro 
get  rid  of  his  liability,  or  to  defeut  tJR'Dlforls 
of  the  creditor  to  enforce  it.  And  it  appt^ara 
to  b'  incumbent  on  the  surety  iHvekIi":g  the 
recovery  of  costs  incurred  by^him.  to  show  that 
the  litigation  was  entered  into  in  jyrootl  faith^ 
and  upon  reasonable  grounds^  unci  wus  a 
measure  of  defence  proper  to  the  interests 
of  both  parties ;  lb. 

34.  Same*  As  a  means  of  slkowin^  good 
faith,  it  is  proper,  and  sometimes  iif  i^essarj, 
in  the  commencement  of  a  suit  ttijinnst  a 
surety,  that  he  should  give  notitu^  to  his  prin- 
cipal of  the  suit.  Where  this  is  iii>l  done,  tlie 
surety  cannot  recover  the  costa  of  his  (jeferue^ 
unless  he  show  the  good  faith  and  reusonabJe- 
ness  of  the  litigation,  and  that  it  v.'ti^  neces- 
sary to  protect  both  his  rights  antl  the  rigbta 
of  the  principal ;  Jb. 

35.  Same  A  surety  cannot  recover  the 
expenses  of  a  litigation  commenced  by  him 
to  protect  his  own  interest,  although  it  re- 
sulted in  a  compromise,  if  the  ^um  siLvcd  by 
the  compromise  do  not  exceed  t]m  iateriffit 
accumulated  during  the  period  of  litigation  ; 
lb. 

36  Presumption  as  to  time  of  paifmimt  hy 
surety:  Case  in  judgment.  The  plaint itf, 
against  whom  a  judgment  had  bpeii  rendered 
as  surety  for  the  defendant,  brfMitrbt  this  ac- 
tion to  recover  the  amount  thereof,  and 
proved  that  by  an  agreement  between  bim  and 
the  creditor  and  one  T.,  the  verbal  niimimp.^it 
of  T.  had  been  received  by  the  i  riditor  be- 
fore the  commencement  of  this  j*nit,  in  siiiis- 
faction  of  the  judgment;  and  TurthiT,  that  T. 
had  paid  the  judgment,  but  it  was  not  stated 
whether  before  or  after  the  suit  had  been 
commenced.  The  defendant  deianrred  to  the 
evidence.  By  the  court :  It  muat  be  pre- 
sumed that  T.'s  assumpsit  was  iipan  vtUuftbla 
considerati«)n  from  the  plaintitf.  and  that  he 
paid  the  judgment  before  the  suit  was  com^ 
menced ;  and  hence,  the  demurrer  nmst  be 
overruled ;  Presly  v.  Donaldstm,  4  G.  92* 

37.  Surety  paying  judgment  hmmd  tn  take 
notice  of  a  presumptive  satisfaction  (f  it.  A 
surety  is  bound  by  the  presumptive  snlisfac- 
tion  of  an  execution  arising  from  a  previous 
levy  of  it  on  personal  properly  belonging  to 
the  principal ;  and  he  cannot  recover  hnm  the 
principal  any  sum  which  he  may  afterwards 
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pay  in  satisfaction  of  the  jndfrment,  anlefls 
ne  show  an  amotion  of  the  levy,  or  otherwise 
destroy  by  sufficient  proof,  the  presumption 
of  payment  thiis  created ;  Brovm  v.  Kidd^  5 
G.  291. 

38.  Right  of  surety  of  an  administrator  to 
enjoin  him  from  collecting  a  d^bt.  The 
surety  of  an  administrator  on  his  official  bond, 
cannot  enjoin  his  princfpal  from  collectins?  a 
judgment  in  bis  favor,  as  administrator  against 
the  surety,  upon  the  ground  merely  of  the  in- 
solvency of  the  administrator,  and  the  possi- 
bility that  the  surely  may  be  compelled  to  pay 
the  debt  twice ;  once  to  the  administrator, 
and  then  as  his  surety.  In  addition  to  insol- 
vency, fraud,  or  misapplication  of  assets  by 
the  administrator,  should  be  shown ;  Manih 
V.Bennett,  6  H.215. 

59.  Surety  of  insolvent  decedent :  Right  to 
re-open  insolvent  proceedinqs.  A  surety  of 
an  insolvent  decedent,  who  iias  paid  the  debt 
after  the  proceedings  in  insolvency  have  been 
closed,  has  no  right  to  have  them  re-opened. 
80  as  to  let  in  his  claim.  He  should  have  paid 
the  debt  earlier,  or  caused  the  creditor  to 
have  presented  the  claim  in  dne  time ;  Her- 
ring v.  Wellons  5  8.  &  M.  354. 

40.  -4s  to  when  stattUe  of  limitations  will 
run  against  surety  in  favor  of  principal^  see 
Limitation  op  Actions,  190. 

7.  Bight  of  Surety  to  enforoe  prior  OoUeotion 
out  of  the  Principal. 

See  Exrcution,  24  to  27. 

41.  Statute  on  this  subject :  Duty  of  surety 
to  designate  property.  The  statnte  which 
prevents  the  levy  of  an  execution  against 
makers  and  endorsers,  on  the  property  of 
the  endorser,  until  after  the  property  of  the 
principal  debtor  has  been  first  exhausted,  is 
in  derogation  of  the  common  law.  and  must 
receive  a  strict  construction ;  and  if  the 
creditor  comply  with  the  law,  by  making  an 
affidavit  that  the  principal  has  no  property, 
the  endorser  will  not  be  entitled  to  an  injunc- 
tion against  a  sale  of  his  property,  upon  the 
groand  that  the  principal  nas  property  in  the 
State,  unless  he  specify  and  designate  the 
property  of  the  principal  in  the  bill,  so  that 
the  sheriif  can  know  it,  and  make  a  levy  on  it. 
A  designation  of  the  land  as  in  *'  Township. 
22  &  23,  range  7.  west,  on  the  banks  of 
Bogue  Phelia.  in  Washington  county,"  will 
not  do;  Gibson  v.  Hughes,  6  H.  315. 

42.  Sheriff  compelled  to  resort  to  principal 
first.  The  sheriff  may  be  compelled  to  levy 
an  execution  in  his  hands  against  principal 
and  surety,  on  the  property  of  the  principal, 
before  he  resorts  to  the  property  of  the 
surety.  The  statute  gives  him  no  discretion 
in'the  matter.  And  where  the  fact  of  surety- 
ahip  appears  on  the  face  of  the  execution,  it 
is  unnecessary  that  the  surety  shall  tile  an 
affidavit  of  his  suretyship  in  the  clerk's  office, 
in  order  to  require  the  sheriff  to  proceed 
against  the  principal  first ;  Moss  v.  A  fricuU 
tural  Bank.  4  S.  &  M.  726 ;  S.  P.,  Baine  v, 

yViUianis,  10  S.  &  M.  113. 


43.  Same:  Case  in  judgment.  An  execu- 
tion  issued  on  a  forthcoming  bond,  and  was 
levied  on  the  property  of  the  surety,  who  filed 
his  petition,  and  obtained  a  supersedeas,  on 
the  ground  that  the  principal  had  sufficient 
property  in  the  State,  out  of  which  the  money 
could  be  made ;  and  the  court  below  dismissed 
the  petition,  without  any  answer  being  filed 
to,  it,  or  there  being  any  proof  introduced  to 
overturn  its  statements.  And  it  was  held  that 
this  action  was  erroneous;  lb. 

44.  When  affidavit  of  surety  ship  necessary. 
The  Act  of  1«22  (re-enacted  in  Rov.  Code  of 
1857.  p.  363.  art.  5).  provides  that  where  a 
judgment  shall  be  rendered  against  several 
joint  defendants,  and  one  of  them  be  a  surety, 
and  he  make  and  file  an  affidavit  of  his  surety- 
ship, the  sheriff  shall  first  exhaust  the  princi- 
pal's property,  before  levying  on  the  property 
of  the  surety,  applies  only  where  the  suretyship 
does  not  appear  from  the  execution.  (See 
arUe.  42.)  The  Act  of  1837  (re-enacted  in 
Rev.  Code  of  1857.  p.  359,  art  16),  does  not 
require  an  affidavit,  and  applies  only  to  cases 
where  the  suretyship  appears  on  the  record, 
as  drawersand  endorsers.  &c.;  Walker  v.  Gil- 
bert,  13  S.  A;  M.  693;  8.  P.,  Work  v.  Harper, 
2  G.  107. 

4 '» .  Sa  rety  may  waive  affidavit  of  insolvency 
of  principal.  If  the  surety  do  not  object,  his 
property  may  be  sold  under  execution  with- 
out an  affidavit  of  the  insolvency  of  the  princi- 
pal ;  Hyman  v.  Seam  in,  4  G.  185. 

The  fiev.  Code  of  1857  does  not  require  in 
any  case  an  affidavit  of  insolvency  of  the  prin- 
cipal, in  order  to  levy  on  the  surety's  prop- 
erty. It  requires  an  affidavit  of  suretyship 
where  that  fact  does  not  appear  of  record ; 
and  requires  the  sheriff  to  proceed  against 
the  principal  first,  before  resorting  to  the 
sureti  s. 

46.  All  the  debt  may  be  levied  from  one 
surety.  The  sureties  in  a  judgment  are  sever- 
ally liable  to  pay  it,  and  the  creditor  may  en- 
force it,  by  collecting  the  whole  from  any  one 
of  them,  the  principal  being  first  exhausted  ; 
Davis  V.  Hoopes,  4  G.  173. 

46a.  Right  of  creditor  to  dismiss  svdt 
against  principal.  But  this  right  of  the  surety 
to  compel  prior  satisfaction  of  a  judgment 
out  of  the  principal,  do<^s  not  extend  so  far 
as  to  prevent  the  creditor,  when  he  has  sued 

Principal  and  surety  jointly,  from  dismissing 
is  suit  as  to  the  principal,  and  proceeding 
to  judgment  against  the  surety,  except  only 
where  the  surety  is  an  endorser  or  drawer 
(and  except  also  where  notice  has  been  given, 
under  the  statute,to  sue  the  principal) ;  Wil- 
kinson V.  Fiowers,  8  G.  579. 

YI.  Indemnity    of  Snreties,    and    Oonnter 
BeouritieB  reoeired  by  them, 

47.  Rijht  of  endorser  to  use  his  indemnity. 
An  endorser  who  has  received  indemnity  by 
mortgage  from  the  maker  against  loss  from 
his  endorsement,  cannot  proceed  to  subject 
the  property  mortgaged  to  the  payment  of 
the  debt,  until  he  has  paid  the  note,  and  pro- 
cured a  re-assignment  of  it ;  the  right  of  the 
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hnlder  of  the  note,  to  enforce  the  mortprage, 
whatever  it  may  be,  can  only  be  enforced 
by  a  bill  filed  by  him  ;  a  bill  by  the  endorser 
will  not  be  maintainable  until  after  payment 
by  him ;  Leivts  v.  Starke,  lU  S.  &  M.  120. 

48.  Same.  The  condition  of  a  mortgage 
executed  by  the  principal  debtor  to  his 
snrety,  to  indemnify  the  latter  against  loss  or 
damages  arising  from  the  payment  of  the  debt, 
is  not  broken  until  actual  payment  made  by 
the  surety,  and  his  right  to  foreclose  the 
mort^rage  does  not  accrue  till  that  time ; 
McLean  v.  Rayadale,  2  G.  701. 

49.  Same:  Construction  of  mortgage  to 
indemnify.  The  condition  of  a  mortgage 
given  to  a  surety,  was  "that  the  principal 
should  well  and  truly  pay,  or  cause  to  be  paid 
to  the  creditor  the  debt  on  which  the  surety 
was  bound,  and  also  from  time  to  time  save 
harmless  and  indemnify  the  surety  from  all  ac- 
tions, executions  and  demands,  that  should 
at  any  time  thereafter  be  brought  against  the 
surety  on  the  debt,  then  the  conveyance  was 
to  be  void  :"  Hdd,  that  this  was  a  contract 
cf  indemnity  to  the  surety  against  loss  or  in- 
jury, by  reason  of  the  payment  of  the  debt; 
and  that  the  condition  was  not  broken  by  a 
recovery  of  a  judgment  on  the  debt  against 
the  surety,  but  only  by  a  payment  of  the  debt 
by  him;  lb. 

60.  Same:  Instance.  The  sureties  of  a 
tax  collector  being  advised  that  he  was  a 
defaulter,  took  from  him  a  mortgage  on  land 
(his    wife    also   joining),   reciting  that  the 

frantor  was  **  desirous  to  secure  and  save 
armless  and  indemnify  his  sureties  from  all 
loss,  damage,  injury,  or  money  by  them,  or 
either  of  them,  sustained,  received  or  paid, 
or  that  may  be  thereafter  sustained."  &c.,  and 
in  the  conditional  clause  were  these  words. 
*'  and  shall  fully  satisfy  and  refund  to  said 
sureties,  their  heirs  ana  assigns,  all  and  any 
monies  which  they  or  either  of  them,  shall  or 
may  pay  out  and  expend  as  sureties," 
&c.*;  two  of  the  sureties  advanced  $:^,000 
each  to  the  tax  collector,  to  pay  up  his  defal- 
cation, and  took  from  him  his  notes  in  which 
he  recited,  that  they  were  secured  on  real 
estate ;  these  notes  were  transferred  to  com- 
plainant, who  filed  this  bill  to  foreclose  the 
mortgage.  The  mortgagor  and  wife  set  up  as 
defences:  1st.  The  coverture  of  the  wife  at 
the  date  of  the  mortgage.  2d.  That  the  notes 
were  not  signed  by  the  wife,  and  not  mentioned 
in  the  mortgage.  3d.  That  the  $6,000  ad- 
vanced was  borrowed  by  the  sureties,  and 
they  had  never  refunded  the  money,  and 
therefore  they  were  not  damnified.  4lh.  That 
the  notes  had  been  ai^signed  to  complainant 
to  defraud  the  creditors  of  the  sureties: 
Held,  that  none  of  these  defences  were  avail- 
able ;  that  the  notes  were  covered  by  the 
mortgage,  and  that  it  was  Ho  concern  of  the 
mortgagors,  whether  the  sureties  had  repaid 
the  borrowed  money,  and  that  if  the  assign- 
ment to  complainant  was  fraudulent,  that 
question  could  only  be  raised  by  creditors  of 
the  assignors;  Holmes  v.  McGitity,  44  M.  94. 
51.  Duty  of  liability  of  surety  receiinng 
goods  an  indemnity.    If  a  surety  receive  a 


stock  of  goods  as  indemnity,  he  will  not  be 
chargeable  with  the  invoice  price  of  the  goods, 
but  only  for  what  they  actually  were  koIG  for 
in  the  market  by  the  surety,  if  the  aale  were 
made  bona  fide  and  with  reasonnhk;  sklU  and 
care  ;    Walker  v.  Brungard,  IH  S.  &  M.  7211. 

60.  Security  received  by  sitrefj/  etairm  tn 
principal  debtor.  A  counter-seiuriiy  given 
by  the  principal  debtor  to  the  8iinny,  enures 
to  the  benefit  of  the  creditor,  unc  u  surrender 
or  release  of  the  security  by  tlst^  surely,  will 
not  prejudice  the  creditor's  rig:hi,^ ;  Dhk  v. 
Maxory,  9  S.  &  M.  448;  nor  wbtre  the 
security  is  by  deed  in  trust,  can  thi?  trustees 
discharge  or  defeat  the  creditor's  riglna,  un- 
less to  a  bona  fide  purchaser  lor  a  valuable 
consideration  without  notice:  OtrptfihT  v, 
Bowen.  42  M.  28 ;  Ross  v.  Wfhort.  T  8,  &  M, 
7o3.  Where  the  counter-sec  a  ritj  Is  tmi  a 
mere  indemnity  to  the  surety  ap^ii^st  loss» 
but,  also  is  intended  to  secure  the  payment  of 
the  debt,  it  enures  to  the  benefis  u\'  the  credi- 
tor; i^05«  V.  Wilson;  Carptti^f-t'  v.  Boiven^ 
supra.  . 

61.  Same:  Example  of  coffn^rr-fierurfhf 
enuring  to  creditor.  Where  a  conveyance  m 
made  to  the  sureties  of  the  graiitor,  upon 
condition  that  it  shall  be  void,  if  lbs  grantor 
pays  the  debt  on  which  the  grantees  are  sure- 
tie's — otherwise  to  remain  in  full  inrce  and 
virtue  ;  though  it  be  made  withmit  the  knowl- 
edge of  the  creditor,  yet,  as  it  is  lor  Ins  bene- 
fit, his  assent  will  be  presumed,  and  the  con- 
veyance will  be  held  to  be  not  only*aii  indem- 
nity to  the  sureties,  but  as  a  Ki]ri;^!y  fur  the 
debt.  The  sureties  will  be  trustees  for  the 
creditor,  and  have  no  right  to  disclmrtre  or 
defeat  the  trust ;  Ross  v.  Wilson,  1  8.  k  M. 
7:»3 ;  S.  P.,  Carpenter  v.  Bmiyit  ;  Dirk  v. 
Maury,  supra  And  where  such  a  eonvey- 
ance  describes  the  sureties  as  '*  endorser's?' 
when  in  fact  they  are  joint  makers,  the  de- 
scription will  be  sufficient ;  Rus.^  w  \Mht>fi^ 
supra. 

62.  Extent  of  creditor's  ri^^hf  uf  .KHhsiitu^ 
tion.  The  creditor  has  a  rigfu  tiT  lie  substi- 
tuted to  all  the  counter  securities  which  the 
surety  may  have  acquired,  and  to  j?timd  in  the 
shoes  of  the  surety  as  to  all  n?jriedie!!i ;  hut 
this  right  of  the  creditor  is.  no  lii^^her  or 
greater  than  the  rieht  of  the  surety,  but  is 
identical  with  it,  and  the  right  rd'  the  surety 
— and  as  a  consequence  the  right  nf  ike  credi- 
tor—is to  be  tried  by  the  ciuiiriiet  whit-h 
creates  it:  Bibb  v.  Martin,  14  ri,  1-  M.  8t ; 
Bu^sh  V.  Stamps.  4  (J.  463. 

63.  Same:  Illustration  of  (hr  pnarijfie. 
There  were  two  principal  debtors,  si  gainst 
whom  judgment  had  been  reuiler^d  ;  one  of 
them  filed  a  bill  to  enjoin  the  jndifuient,  aiKl 
gave  an  injunction  bond  with  snroiie:^.  The 
other  principal  debtor,  supposin*,^  tliut  he 
also  had  joined  in  the  hill,  and  bad  signed 
the  injunction  bond,  afterward.^  exec  a  led  a 
mortgage  to  indemnify  the  sure  tiers  on  tiiis 
and  other  debts.  The  condition  of  the  mort- 
gage was  as  follows:  •*that  if  the  tnorliiftgor 
should  pay  the  bond,  in  case  he  ^h^uiil  by 
law  be  required  to  pay  it,  and  xhul  he  sbiiuU] 
at  all  events  save  the  sureties  hurndess  aiul 


Digitized  by 


Google 


606 


PRINCIPAL  AKD  SURETY,  VH. 


free  from  all  costs,  damages  and  loss  on  ac- 
count of  said  bond,  the  conveyance  was  to 
be  void."  The  creditor  whose  debt  had 
been  enjoined,  filed  the  bill  to  get  the  benefit 
of  the  mortgaged  property,  and  to  have  it 
applied  to  the  p:iyment  of  the  injunction 
bond :  Held,  that  the  bill  mast  be  dismissed  ; 
the  creditor  could  only  claim  the  security  on 
the  conditions  expressed  in  the  mortgage ; 
that  the  mortgagor  never  having  executed 
the  injunction  bond,  he  could  never  be  re- 
quired to  pay  it,  and  the  mortgage  therefore 
gave  no  right  to  the  sureties  on  that  account. 
But  if  it  were  otherwise,  the  bill  was  prema- 
ture, as  no  judgment  had  been  rendered  on 
the  injunction  bond,  fixing  the  extent  of  the 
loss  and  liabilities  of  the  sureties;  Bibh  v. 
Martin,  14  S.  &  M.  87. 

64.  Same :  Another  illustration.  If  the 
surety  procure  a  deed  iu  trust  from  the  prin- 
cipal, which  provides:  "that  should  judg- 
ment be  al  any  time  rendered  against  the  sur- 
ety on  the  debt,  and  the  principal  fail  to  sat- 
isfy the  same,  then  it  snail  be  the  duty  of 
the  trustee  to  sell  the  property,  at  such  time 
as  shall  be  necessary  to  protect  the  surety 
from  the  efi'ect  of  such  judgment,"  neither  he 
nor  the  creditor  will  be  entitled  to  have  the 
deed  in  trust  enforced,  until  the  judgment  is 
rendered  as  specified  in  the  contract.  And 
this  is  so,  notwithstanding  both  the  principal 
and  the  surety  have  been  declared  bankrupts, 
so  that  no  judgment  can  be  recovered  against 
the  surej,y  (citing  Bihh  v.  Martin,  supra) ; 
Bash  V.  Stamps,  4  0.  463. 

VII.  Bubstitntion  of  Surety  to    Priiioipal's 
Bights. 

65.  The  righ'  of  substitution,  Tn  all  cases 
where  a  party  secondarily  liable,  is  compelled 
to  discharge  the  obligation,  he  has  the  right, 
in  a  court  of  equity,  to  stand  in  the  place  of 
the  creditor,  and  to  be  subrogated  to  all  his 
rights  and  remedies  against  the  party  pri- 
marily liable,  as  to  any  lien  or  equity  which 
the  creditor  may  have  against  any  other 
fund,  person  or  property,  on  account  of  the 
obligation  so  discharged.  And  this  right 
does  not  grow  out  of  any  contract  between 
the  parties  to  that  effect,  but  is  an  interest 
or  natural  equity  growing  out  of  the  circum- 
stance that  ihe  party  secondarily  liable  has 
a  right  to  call  upon  the  party  ^primarily  bound, 
for  re-imburi«eraent  of  every  outlay  he  is 
compelled  to  make  in  discharging  the  obliga- 
tion ;  Conway  v.  Strong,  2  C.  665;  S.  r., 
Stanw  tod  v.  Clampitt,  1  C.  372 ;  Bank  of 
England  v.  Tarleton,  I  C.  17H;  Dozier  v. 
Lewis,  5  C.  679 ;  Parchman  v.  Conway,  6  C. 
85 ;  Lee  v.  GnMn,  2  G.  632. 

66.  Same:  Examples,  Hence,  an  endor- 
ser paying  the  debt,  is  entitled  to  be  subro- 
gated in  equity  to  the  right  of  the  creditor 
in  a  judgment  which  he  has  recovered  on  the 
debt  against  the  principal,  and  will  be  en- 
titled to  enforce  it  with  its  liens  and  priori- 
ties unimpaired;  Conway  v.  Strong,  2  C. 
665.  And  so.  if  the  debt  be  secured  bymortp 
gage,  he  will  be  entitled  to  have  the  mort- 


gage foreclosed ;  Stanwood  v.  Clampitt,  1  C. 
872.  And  so,  if,  where  a  suretv  has  paid  a 
judgment  against  himself  and  the  principal, 
and  has  filed  a  bill  to  get  the  benefit  of  the 
right  of  subrogation,  a  motion  be  made  in 
the  court  in  which  the  judgment  was  rendered 
to  satisfy  it,  without  notice  to  him,  and  there- 
upon an  order  be  made  to  that  efi*ect,  the 
surety  will  not  be  bound  by  the  order,  and 
it  will  be  void ;  Parchman  v.  Conway,  6  0. 
85.  And  so,  where  an  administrator  gives 
his  own  note,  with  security,  for  a  debt  of  the 
estate,  and  he  then  becomes  insolvent,  and 
the  surety  pay  it,  the  latter  is  en  itled  to  be 
substituted  to  all  the  rights  of  the  adminis- 
trator against  the  estate,  and  to  have  the 
amount  refunded  out  of  the  assets  of  the  es- 
tate; Gowing  v.  Bland,  2  H.  bl3. 

67.  Qanlification  of  the  rule :  Case  in  Judg- 
ment. But  where  the  surety  seeks  to  applj 
a  security  held  by  the  creditor,  for  the  debt 
on  which  he  is  bound,  and  also  for  other  debts, 
the  rule  of  substitution  only  applies  to  a  c^se 
where  the  surety,  in  respect  to  that  debt,  is 
indeed  a  surety,  as  regards  the  creditor,  as 
well  as  in  respect  to  the  principal.  Hence, 
where,  in  satisfaction  of  a  debt,  the  creditor 
took  from  his  debtor,  the  notes  of  others,  se- 
cured by  mortgage,  one  of  which  notes  he 
required  the  debtor  to  endorse,  and  the 
debtor,  having  paid  the  notes,  and  the  mort^ 
gaged  property  being  insufficient  to  pay  that 
note  (so  endorsed  and  paid),  and  the  other 
notes  which  were  not  endorsed  by  the  origi- 
nal debtor,  it  was  held,  that  the  endorser  was 
not  a  surety  in  respect  to  the  creditor,  as  re- 
gards this  debt,  but  was  to  be  treated  as  a 
principal  debtor  as  to  him,  and,  therefore,  he 
was  not  entitled  to  share  in  the  proceeds  of 
the  mortgage,  until  the  creditor  was  fully 
satisfied ;  Bank  of  England  v.  Tarleton,  1 
C.  17;^. 

68.  Surety's  right  no  prenter  than  credi- 
tor's: Right  of  surety  giving  a  forthconung 
bond.  A  surety  on  the  on^final  judirnifnt, 
who  alone  gives  a  forthcoming  bond,  which  is 
forfeited,  thereby  loses  the  lien  of  the  origi- 
nal judgment,  and  if  he  pay  the  judgment  on 
the  forthcoming  bond,  his  right  of  subroga- 
tion will  extend  to  the  lien  of  that  judgment, 
and  not  to  the  lien  of  the  original  judgment. 
For  his  right  extends  no  farther  thao  the 
right  of  the  creditor  to  which  he  is  subro- 
gated, and  the  creditor's  lien  on  the  original 
judgment  was  extinguished  by  the  forfeiture 
of  the  forthcoming  bond ;  Dozier  v.  Lewis,  5 
C.  679. 

69.  Surety  ^s  right  exists  only  after  pay- 
mrnt  by  him.  Ihe  ri^ht  of  substitution, 
however,  is  held  to  exists  only  where  the 
surety  has  actually  paid,  or  has  secured 
the  payment  of  the  debt  due  by  his  princi- 
pal ;  Bank  of  England  v.  Tarleton,  1  O.  173. 
And  therefore  a  surety  cannot  maintain  a 
bill  in  equity  to  foreclose  a  mortgage  given 
by  the  principal  in  favor  of  the  creditor,  until 
be  has  paid  or  secured  the  debt.  Bat  it 
seems  he  may,  at  any  time,  file  a  bill  quia 
timet,  to  prevent  the  persons  in  possession 
of  the  property  from  selling  or  otherwise  dis- 
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posing  of  it,  wherebv  his  hazard  would  be  in- 
creased ;  Lee  v.  Gmffin,  2  G.  632. 

69o.  As  to  right  of  sheriff's  sureties  pay- 
ing a  judgment  to  he  substituted  to  sheriff's 
right  against  a  judgment  debtor,  see  Sheriff 
AND  Sheriff's  Salks,  144. 

Vm.    Oontribution  among  Snreties. 

70.  Privitti  between  sureties  necessary  to 
contribution.  If  a  party  to  the  original  judg- 
ment, who  is  a  mere  surety  thereon,  give  a 
forthcominsr  bond,  with  surety,  and  the  surety 
OQ  the  forthcoming  bond  pay  the  debt,  he  has 
no  right  to  contribution  against  a  co-surety 
of  his  principal,  on  the  original  judgment,  for 
there  is  no  privity  in  the  contract  between 
them,  and  the  suretyship  of  the  surety  on  the 
forthcoming  bond,  arose  out  of  a  transaction 
separate  and  distinct  from  the  first  contract; 
Kvox  y.  Vallandingham.  13  S.  &  M.  526. 

71.  Principle  on  which  the  right  rests.  The 
right  of  contribution  among  sureties,  rests, 
not  on  contract,  but  on  natural  equity,  on  the 
ground  of  mutual  burden  and  benefit,  and  if 
one  surety  shows  he  has  paid  the  whole  debt, 
the  others  will  rebut  his  equity  for  contribu- 
tion, by  showing  that  the  surety  thus  paying 
the  whole  debt,  received  Irom  the  principal  a 
sum  of  money  equal  to  the  debt,  and  besides 
this,  that  he  purchased  with  the  money  a  tract 
of  land  of  the  principal's,  at  a  greatly  reduced 
price ;  Dt^nis  v.  Gilleypiej  2  C.  5bl. 

72.  Surety  must  refund  mortgage  property 
before  contribution.  If  one  of  two  sureties 
be  in  possession  of  property  which  was  mort- 
gaged by  the  principal  to  secure  the  debt,  and 
ne  then  pay  the  debt,  he  will  not  be  permitted 
to  recover  from  the  other,  contribution  for 
one-half,  without  accounting  to  him  for 
one-half  of  the  mortj^aged  property,  and  if 
that  be  of  more  value  than  the  amount  the 
snrety  paid,  his  bill  for  contribution  will  be 
dismissed.  And  it  makes  no  difference,  in 
such  a  case,  that  the  surety  seeking  contri- 
bution claims  the  property  under  a  subsequent 
mortgage  given  to  him  by  the  principal,  to 
indemnify  him  for  his  suretyship.  It  is  not 
in  the  power  of  the  parties  thus  to  defeat  the 
first  mortgage ;  Stanwood  v.  Clampit ,  1  C. 
372. 

IX.     Hiscellaneons. 

73.  Action  againf^t  principal  and  s^ureties: 
The  latter  entitled  to  notice.  A  judgment 
cannot  be  rendered  against  a  sherifi'  and  his 
sureties,  upon  notice  to  the  sheriff  only,  nor 
is  a  judgment  against  the  sherifi;  without  no- 
tice to  them,  evidence  against  the  sureties; 
Torrey  v.  Jordan  Sf  Smith,  4  H.  401. 

74.  Decree  axfainst  executor,  ^'c  ,  not  bind- 
ing  on  surety.  There  is  no  privily  between 
an  executor,  guardian,  &c.,  and  his  sureties, 
and  hence,  in  the  absence  of  a  stipulation  in 
the  bond  to  that  effect,  a  judgment  against 
the  former  will  not  include  the  surely,  but  a 
decree  in  the  Probate  Court,  against  the  ex- 
ecutor, fixing  his  liability,  is  admissible 
fijBrainst  the  surety,  as  a  part  of  the  res  gestae, 
and  as  the  ansolemn  admission  of  the  princi* 


pal,  but  it  is  only  prima  facie  evidence 
against  the  surety ;  Lapscomb  v.  Posttll,  9  G. 
476.     See  ante,  9. 

75.  Admission  of  principal  as  estoppel  to 
surety.  The  consideration  of  a  contract 
enures  to  the  principal  and  not  to  the  surety. 
The  contract  of  the  surety  is  accessory  to 
that  of  the  principal,  and  wlun  tlie  latter  is 
bound  the  former  is  bouud.  Hcncts  if  the 
principal  make  a  waiver  of  the  defence  of  a 
failure  of  consideration  in  n  wny  thwt  it  ope- 
rates as  an  estoppel  to  him,  it  will  itl^o  ope- 
rate as  an  estoppel  to  the  surety.  TIioj^,  when 
a  person  about  to  purcha.*^*;!  a  not  is  applied 
to  the  principal  to  know  if  it  was  iri^ini^  and 
the  principal  answered  him  \\mi  the  note  was 
valia,  and  that  he  would  pny  it,  und  there- 
upon the  applicant  traded  for  ihe  liote,  on 
the  faith  of  the  promise  of  the  priiRipjil,  it 
was  held  that  both  principal  unil  stn-f  ly  were 
estopped  to  set  up  failure  i^i  coiLsidoraiii>n  in 
the  note;  Montgomery  v.  JhllinghfiJiK  3  S. & 
M.  647 ;  Dillingham  v.  Jifikin^s,  7  8.  k  %\. 
479. 

76.  Quashal  of  forthcMning  hmttl  as  io 
pn'ncipal  alone.  A  forthiHiriuii^  bt>od  cannot 
be  quashed  as  to  the  prin^^jpal  aihl  left  in 
force  as  to  the  surety;  Coufi  v.  Pi^ttihr,  L  S. 
&  M.  386. 

77.  Bonus  given  to  surehf.  Jf  n  party 
about  to  purchase  a  large  estule,  clve  n  boims 
to  another  to  endorse  for  hint  for  (hi-  purt^hns^ 
money,  and  to  procure  otlicr  cniloriii^r^,  the 
transaction  will  be  legitiniale,  aud  ihv  surety, 
after  complying  with  the  ai^^n-einent,  v^ill  not 
be  afterwards  compelled  to  ui^ui^jtii  fur  what 
he  has  so  received  ;  Walhr  v.  Bntn*iard  13 
S  &  M.  723. 

78.  Sureties  of  officers :  Exltmf  of  lia* 
bility.  The  sureties  of  a  pnljlic  ofli(.er  on 
his  bond  for  a  second  term,  will  not  be  MiOkle 
for  a  defalcation  which  took  place  diiring  bia 

first  term  ;  and  if  he  charge  \i\  \n^  I ks  ihe 

balance  in  cash  due  by  hitn  ai  \\\ii  t  ud  of  bia 
first  term,  as  cash  then  on  band,  tbis  admis- 
sion will  be  o\i\y  prima  facif  eTitiL^m-c  aj^aioijt 
the  sureties,  and  they  may  sIkuv  lliat  ilie  ile- 
falcation  took  place  before,  \u\\\  that  I  he  ofli- 
ccr  d.d  not  then  have  the  moiit^y  on  baud  ; 
Mann  v.  Yazoo  City,  2  G.  57  i, 

79.  Bound  by  act  of  principal  as  tft  slattiit: 
of  limitations.  The  sureties  in  a  jud«jra»^jut 
which  has  been  enjoined  by  ibe  uoroiijicien* 
tious  litigation  of  the  pniR-i[»ul  uniil  it  Is 
barred  by  the  statute  of  biuiiatioMs,  are  iti 
privity  with  the  principal  in  thiU  Imgation^ 
and  will  not  be  permit  ted  in  cqaily  to  luke  ad- 
vantage of  the  bar  of  the  tiaKtlt?  tlias  ac<; ru- 
ing; Davis  v.  Hoopes,  4  U.  173. 

80.  Belation  of  surety,  a  third  pttri^ 
having  interest  tn  the  miemnify.  \H  herii 
land  is  conveyed  by  an  ul/iolulc  dt^^d  to  m 
surety  for  his  indemnity,  and  aa  ubiigaiioii 
taken  from  bim  to  convey  to  a  third  ptirty 
(not  one  of  the  principal  deinors),  whtti  be 
shall  be  released  from  his  suretyship,  ibvre 
is  no  such  relation  of  trn^t  ai^d  confidenie 
between  the  surety  and  th*^  p^ii'^y  to  wbtmi 
he  is  to  convey,  as  will  prevent  the  rumiing 
of  the  statute  of  limitatiobi^  in  bur  of  a   biti 
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to  compel  the  surety  to  convey  according  jto 
his  obligation,  or  as  will  deprive  him  of  the 
power  to  acquire  an  interest  in  the  land  in 
derogation  of  the  rights  of  such  third  party : 
MitcheU  V.  Woodson,  8  U.  567. 

81.  Surety  of  collector :  Hin  Hahility.  A 
surety  on  the  bond  of  a  party  appointed 
administrator  ad  colligendum,  may  show  that 
the  appointment  of  the  collector  was  void, 
and  thereby  relieve  himself  from  liability  on 
the  bond ;  Boyd  v.  Sttnng.  9  G.  182. 

82.  Same.  The  surety  on  a  collector's 
bond  is  not  liable  for  the  profits  made  by  the 
<;ol lector  by  the  ase  of  the  trust  funds,  but 
only  for  principal  and  legal  interest ;  Jb. 

S3.  Sureties  on  appeal  bond  from  justice  of 
the  peace.  Where  an  appeal  is  taken  from  a 
justice  of  the  peace  to  a  jury,  and  the  case 
there  removed  by  certiorari  to  the  Circuit 
Court,  the  sureties  on  the  bond  required  for 
the  appeal  to  the  jury,  are  parties  in  the  Cir- 
cuit Court,  upon  the  removal  of  the  cause 
there;  and  upon  affirmance  of  the  verdict  of 
the  jury  against  their  principal,  judgment  in 
the  Circuit  Court  will  be  entered  against 
them ;   Wright  v.  Simmons,  1  S.  &  M.  389.  • 

84.  Right  of  sureties  of  guardians  and 
executory  ^c,  to  be  released,  8ee  Guardian 
AND  Ward,  88. 

§robuie  §anrt 

I*  Ju  isdiction 

/.  Lonitttutionaljurudiction^ andits  ixerciu 

generally , 

2,  Jurisdtctton  in  particular  instances. 

A.  To  compel  inventory ix 

B.  To  set  aside  sale  before  confirmation,  xtb 

C.  To  award  payment  of  assets  left  to  pay 

illegal  legacy  ;  and  to  award  pay- 
went  of  legacy  in  trust   i6c 

D.  Power  to   compel    administrator    to 

make  title  to  realty 16* 

E.  "     to  make  distribtUees pay  surplus 

invaluationoj  their  shares  \   16/ 
r.  to  make  them  r^und  on  final 

settlement ;. i^ 


G.        *     over/orei^asseU  ..., 

H.       •♦     over  foreign  administrators...  16/ 
A  ^?f"  ^«^'"''  of  jurisdiction. 

A.  None  over  contracts 17 

over  assigned  legacies^  &*c 19 

to  try  titles 20 

to  impeach  its  oTvn  decrees 2a 

to  allow  administrator  to  sup- 
port  minors,  ant^  to  charge 

orphans'  lands 35 

to  compel  account  by  surviving 

partners 27 

over  sureties  on  bonds  of  execu- 
tor,  &*c 28 

to  restore  child  to  father 30 

as  to  Partition 31 

over  bill  for  directions  to  admin- 
ister, and   what    course  of 

administration 32 

as  to  creditor's  bill. 33 

as  to  injunctions  and  receivers.  34 

over  legacy  in  a  foreign  will....,  36 

over  legacy  ordered  to  be  invested  38 
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4,  jurisdiction  to  grant  administration,  &'c .  39 

5'             "           over  sales  of  personalty 43 

O'  "  over  sales  of  realty  and  the 

proceedings. 

A.  The  jurisdiction  is  special  and  limited  ^(m 

B.  The  record  must  sho7v  jurisdictional 

/ac/j 463 

C.  Presumptions  in  favor  of  sales  from 

lapse  of  time 48 

D.  The  notice  to  the  heirs  necessary 50 

E.  The  bond  to  account  for  the  Proceeds.  51 

F.  Ejfect  of  void  sale  on  purchaser 53 

G.  Sale  by  Probate  Court  only  means  to 

apply  lands  to  payment  of  debts 53 

H.   The  petition/or  the  sale. 54 

I.   Report  qf  tale  and confirmaiioH. 55 
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III 


IV. 

V. 

VI. 


K.  yurisdictum  an  i  proceedings  to  telt 

Uiid  .u pay  debts eg 

,  Jurisdiction  over  dower ^ 

Insolvent  estate  and  i>roceedings  therein. 

/.   The  declaration  of  insolvency « 

2.    The  petition  for  the  declaration J.  704 

3    The  decree  of  tnsolventy |o 

4.  Commissioners  of  insolvency  :  their  rejhrt, 
and  its  confirmation  attd proceeding*  be- 

/^rr  them 3, 

J.   The  Presentation  of  claims  to  the  commis- 
sioners,  and  the  bar  of  non-presentatioH  90 
0.  Appointment  of  referees,  and  proceedings 

before  them ^ 

7.  Miscellaneous  as  to  insolvent  estate «  107 

Distribution ^....^  j,^ 

Issue  devisavit  vel  non J.."!!!"!.  121 

Pleadings  :  Practice  and  procedure. 

/.  Pleadings „ „^ jm 

2.  Practice  and  procedure. 

A.  Application  to  declare  bond  forfeited.  141 

B.  Attachment  for  contempt 14a 

C.  Auditors' 146 

D.  Costs  and  continuance 14^ 

E.  Ecclesiastical  courts „ 150 

F.  Exceptions  to  accounts..,.....,.,. 151 

G.  Fieri  facias 152 

H.  Jur^  trial .«...„ 153 

1.    Motion  to  dismiss 154 

K.  Proceedings  against  absent  adminis- 
trators   „: 155 

L.  Proceedings  for  new  security «  .  156 

M.  Proconfesso  ...„ 157 

N.  Proceedings   to    attack   constructive 

appointment  of  executor 158 

O.  Record:  depositions 159 

P.  Stating  accounts ....« 160 

Q .   Widow's  application  for  year's  allow 

ance x6i 

R.  Duty  of  probate  courts  to  require  se- 
curity    163 

Bills  of  review ,....^ 165 

Rehearing xfto 

Decrees „ 181 

Accounts  In  probate  courts 

/.  Annual  accounts 197 

2.  final  accounts „. 199 

Probate  judge's  powers 304 

Appeals  and  wriu  of  error... .« »o8 

Miscellaneous 216 

I.  Jnrisdiotioii. 

1.  Constitiitional  Juriidiotion,  and  its  ExereiM 
Generally. 

1.  Provision  in  the  constitution.  Art.  4, 
sect.  18,  of  the  constitution  of  1832,  provided 
for  the  establishment  in  each  county  of  a 
probate  court,  "with  iurisdiction  in  all  mat- 
ters testamentary  and  of  administratiou,  in 
orphans'  business,  and  allotment  of  dower,  in 
cases  of  idiocy  and  lunacy,  and  persons  non 
compos  mentis." 

In  1865  this  section  was  amended  by  strik- 
ing  out  *' orphans'  business,"  and  inserting 
•*  minors'  business." 

la.  General  jurisdiction.  The  Probate 
Court  is  a  court  of  general  jurisdiction  as  to 
the  matters  confided  to  it  by  the  constitu- 
tion and  laws  over  the  administrations  of 
estates;  Frisby  v.  Harrison,  1  G.  452; 
Hardy  v.  Gholson,  4  C.  70;  Pollock  t. 
Baie,  43  M.  140.     See  post,  46a.  466.  47. 

2.  Tliis  jurisdiction  is  ample  and  exdu- 
sive.  The  jurisdiction  of  the  Probate  Court 
over  the  mutters  confided  to  it  by  the  consti- 
tution is  exclusive,  and  its  powers,  so  far  as 
its  jurisdiction  extends,  are  as  ample  as  those 
of  a  court  of  chancery  over  matters  confided 
to  it;  and  a  chancery  court  has  no  ri^ht  to 
revise  its  proceedings ;  Blanfon  v.  King,  2 
H.  856;  Garmichaely,  Browder,  3  H.  252; 
Hamberlin  v.  TerrUy  7  H.  143 ;  Powdl  v. 
Burrus,  6  G.  605,  The  grant  embraces  all 
incidental  powers  necessary  to  the  proper 
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administration  of  estates ;  Powell  v.  Barnes^ 
supra.  And  it  has  the  tmquestionable  right 
to  decide  all  matters  relating  to  the  admiuis- 
tratioD  of  estates ;  Gtldart^s  Heirs  v.  Starke, 
1  H.  451.  It  has  jurisdiction  to  give  ample 
relief  against  an  administrator;  Edmxindson 
V.  Roberts,  2  H.  822. 

3.  Illust rations  of  this  principle.  A  court 
of  chancery  has,  therefore,  no  power  to  re- 
vise or  review  the  proceedings  of  the  Pro- 
bate Court;  Blanton  v.  King,  2  H.  856;  nor 
to  entertain  a  bill  for  a  general  settlement 
and  distribution  of  an  estate  administered  in 
the  Probate  Court ;  Camiichael  v.  Browder^ 

3  H.  262.  The  Probate  Court  lias  ample 
power  to  give  full  relief  where  the  adminis- 
trator has  failed  to  return  an  inventory,  or 
has  converted  the  estate  to  his  own  use,  or 
squandered  it,  o^  has  made  an  illegal  sale  of 
the  property,  and  a  chancery  bill  will  not  be 
entertained  for  this  purpose;  Edmundson  v. 
Robert fy  2  H.  822.  The  Probate  Court  can 
compel  an  administrator  to  account  fully; 
Carmicliael  v.  Browder,  supra. 

But  it  was  said  in  this  last  case,  that  it 
seems  if  the  Probate  Court  be  wholly  incom- 
petent  in  any  case  to  give  relief,  chancery 
wonld  interfere.     And  in  McCrea  v.  Walker, 

4  U.  455,  the  court  said,  though  the  jurisdic- 
tion of  the  Probate  Court  over  all  matters 
confided  to  it  by  the  constitution  is  exclu- 
sive, yet  where  the  powers  of  the  court  are 
inadeqaate  to  do  full  and  ample  justice  be- 
tween the  parties,  either  on  account  of  the 
subject,  or  the  want  of  authority  to  compel 
the  appearatice  of  the  parties,  a  court  of 
chancery  will  relieve.  And  a  bill  was  enter- 
tained to  recover,  for  a  distributee,  a  slave 
Trhich  she  claimed  by  descent  from  a  person 
who  had  purchased  the  slave,  there  being  no 
administration  of  the  estate.  And  the  court 
said,  there  being  no  administration,  the  Pro- 
bate Court  had  no  jurisdiction. 

4.  Other  instanc(:s:  Alloivance  of  commis- 
sions. The  Probate  Court  can  alone  deter- 
mine what  commissions  shall  be  allowed  to  a 
guardian;  and  where  the  ward  promises  to 
pay  **  fair  commissions,"  this  does  not  change 
the  rule,  since  **fair  commissions"  is  but 
what  may  be  lawfully  allowed  by  the  proper 
court;  Ratlify.  Dains,  9  G.  107. 

6.  Same:  As  to  accounts.  The  Probate 
Court  has  exclusive  jurisdiction  in  the  settle- 
ment of  executor's,  and  administrator's,  and 
guardian's  accounts ;  Starles  v.  Scott,  14  S. 
&  M.  94;  Neylans  v.  Burge,  lb,  2Ul;  Bailiff 
V.  Davis,  9  C  l(»7.  And  if  a  guardian  exe- 
cute a  mortgage  to  his  ward  for  a  sum  cer- 
tain, he  cannot  set  off  in  a  suit  in  chancery 
against  that  debt,  what  may  be  due  on  a 
settlement  of  his  accounts,  until  he  has  tirst 
had  the  accounts  settled  in  the  Probate 
Court.  Nor  where  a  refunding  bond  has 
been  given  will  a  court  of  equity  allow  the 
ainouut  alleged  to  be  due  thereon  to  be  set 
off  in  that  court,  until  there  has  been  a  set- 
tlement in  the  Probate  Court,  showing  how 
much  the  obligor  in  the  bond  is  bound  to  re- 
fund ;  Rafliff  V.  Davis,  9  G.  107. 

6.  Rule  to  determine  eoctent  of  constitu- 
39 


tional  grant  The  Probate  Court  is  vested 
by  the  constitution  with  jurisdiction  over 
mutters  testamentary  and  of  administration ; 
but  the  constitution  does  not  prescribe  any 
rule  by  which  to  determine  what  are  matters 
testamentary  and  of  administration ;  and  as 
it  is  competent  for  the  Legislature  to  pre- 
scribe the  duties  of  executors  and  adminis- 
trators, these  terms  may  be  more  or  less  ex- 
tensive, according  to  the  prevailing  system. 
When,  therefore,  the  Legislature  imposes  a 
duty  on  administrators  and  executors  in  re- 
ference to  estates,  real  or  personal,  it  must 
be  considered  as  a  matter  of  administration, 
and  within  the  jurisdiction  of  the  Probate 
Court  to  enforce  its  performance ;  Servis  v. 
Beatty,  3  G.  52. 

7.  The  jurisdiction  cannot  be  enlarged  by 
the  Legislature.  Nevertheless,  the  jurisdic- 
tion of  the  Probate  Court,  as  defined  in  the 
constitution,  c  innot  be  enlarged,  by  the  ad- 
dition to  it  of  duties  not  properly  of  the 
nature  of  the  matters  confided  to  it.  Hence, 
it  can  have  no  jurisdiction  over  the  partition 
of  lands  held  by  joint  tenants,  &c.,  except  it 
be  for  a  division  of  them  among  the  heirs  of 
a  deceased  person,  or  where  one  of  the  joint 
tenants  dies,  and  there  is  a  descent  of  his 
share ;  Smith  v.  Craig.  10  S.  &  M.  447. 

8.  Same  :  Jurisdiction  over  minors.  The 
term  "  orphan,"  used  in  the  constitution  and 
laws,  in  reference  to  a  grant  of  guardianship, 
means  a  fatherless  child;  and  there  is  no 
power  in  the  Probate  Court,  to  appoint  a 
guardian  for  a  minor  having  property,  who 
also  has  a  father ;  Stewart  v.  Morrisson,  9  G. 
417.  And  art.  142,  p.  460,  of  the  Rev.  Code 
of  1857,  which  confers  the  power  on  the  Pro- 
bate Court  to  appoint  guardians  for  minors 
having  property,  whose  fathers  are  living  is 
unconstitutional ;  and  the  Probate  Court  has 
no  power  to  compel  a  guardian  so  appointed, 
to  account;  Sttwart  v.  Morrisson,  supra; 
Ex  parte  Atkinson,  40  M.  17 ;  Earle  v.  Crum, 
42  M.  165. 

9.  The  exercise  of  the  jurisdiction  should 
be  full,  to  afford  complete  relief.  When  the 
jurisdiction  of  the  Probate  Court  has  attached 
to  a  case,  with  all  the  parties  in  interest 
before  it,  and  the  subject  matter  properly 
cognizable  by  it,  the  court  should  so  exercise 
its  powers  as  to  settle  all  matters  in  contro- 
versy, if  practicable,  so  that  the  litigants 
should  not  be  forced  to  other  tribunals  for  a 
remedy.  It  should  endeavor  to  discourage 
litigation  and  circuity  of  action,  by  making 
its  decrees  as  full  and  comprehensive  as  the 
facts  and  law  will  warrant ;  West  v.  Gihhs,  42 
M.  168. 

10.  Same:  Example.  A  deceased  admin- 
istrator's final  account,  showed  a  balance  in 
his  favor  of  $35,000,  and  the  proof  showed 
that  the  balance  consisted  or  a  debt  for 
plantation  supplies,  which  was  due  and  un- 
paid by  the  deceased  administrator  to  another 
party.  This  debt  before  the  final  settlement 
was  paid  by  the  surviving  admini8t^ato^  and 
the  estate  of  the  deceased  administrator 
released  from  liability  on  it :  Held,  that  an 
exception  to  this  item  should  have  been  sus- 
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taioed,  aud  the  credit  irat  allowed,  and  that  it 
was  improper  to  force  the  distributees  in 
another  court  to  get  their  rights ;  lb, 

2.  Juriidiotioii  la  Partioular  Initancet. 
A.  To  Compel  Invbntory. 

11.  Inve^itory  compelled  when  omitted.  The 
Probate  Court  has  ample  jurisdiction  to  com- 
pel an  administrator  to  return  an  inventory 
when  he  has  failed  to  do  it.  and  to  compel  an 
additional  inventory,  when  the  one  returned 
omits  property  in  the  hands  of  the  adminis- 
trator; Edmundson  v.  Roberts,  2  H.  822; 
Mc  WiUie  v.  Van  Vacter,  6  U.  428.  And  after 
a  court  of  chancery  has  annulled  a  sale  made 
by  the  intestate  to  the  administrator,  on  the 
ground  of  want  of  capacity  in  the  intestate 
to  make  a  contract,  the  Probate  Court  will 
take  jurisdiction  to  administer  the  property 
according  to  law,  and  compel  the  adminis- 
trator to  account  for  hire;  Hill  ?.  McLaurin, 
6  C.  288. 

12.  Inventory  of  administrator's  ovm  debt. 
By  our  statute,  an  administrator  or  executor 
indebted  to  the  decedent,  is  required  to  re- 
turn the  debt  in  the  inventory,  and  in  case  of 
failure,  parties  interested  may  petition  to 
have  an  issue  tried  as  to  the  indebtedness ; 
and  if  it  be  found  against  the  administrator, 
or  executor,  the  debt  is  assets.  But  until 
it  is  returned,  or  the  issue  tried,  the  debt  is 
not  assets  ;  Kdsey  v.  Smith,  1  H.  68.  The 
distributees  may  also,  in  a  petition  for  distri- 
bution, compel  the  administrator  to  account 
for  a  debt  he  owes  on  his  private  account  to 
the  intestate ;  Cole  v.  Leake,  5  C.  7(57.  And 
where  an  administrator  is  one  of  the  surviv- 
ing partners  of  the  intestate,  and  there  has 
been  a  settlement  of  the  partnership  ac- 
counts, and  a  balance  due  intestate  found 
against  the  administrator,  he  may  be  com- 
pelled to  inventory  it ;  but  the  distributees 
cannot  compel  such  inventory,  until  there  has 
been  such  a  settlement;  Stewart  v.  BurkhaU 
ter,  6  C.  396.  See  post,  27.  As  to  adminis- 
trator returning  his  own  debt  in  the  inven- 
tory, see  Franks  v.  Wanzer,  3  C.  121,  and 
Kehey  v.  Smith,  1  H.  68,  digested  under 
Executor  and  Administrator,  248,  et  seq. 

13.  Inventory  of  property  claimed  by  ad- 
ministrator. The  Probate  Court  has  power 
to  compel  an  administrator,  at  the  instance  of 
the  distributees,  to  return  an  additional  in- 
ventory, so  as  to  embrace  property  claimed 
by  him  adversely,  but  which  belongs  in  fact 
to  the  estate,  and  it  may  incidentally,  in  the 
exercise  of  this  power,  decide  upon  the  valid- 
ity of  the  adverse  claim  set  up  by  the  admin- 
istrator;  Kilcrease  v.  Kilcrease.  7  H.  311. 
And  so  the  court  has  jurisdiction  over  a  con- 
troversy between  co-adminisirators,  in  which 
one  seeks  to  compel  the  other  to  inventory 
property  as  belonging  to  the  estate,  which 
the  latter  claims  as  his  own  ;  and  the  court 
may  decide  whether  the  property  belongs  to 
the  estate  or  not.  The  court  distinguish  this 
case  from  Holloman  v.  HoUoman,  5  S.  AM. 
559,  where  the  widow  sought  distribution  of 
property  claimed  adversely  by  the  adminis- 


trator, and  where  it  was  held  the  court  had 
no  jurisdiction — the  point  of  difference  being 
that  in  Holloman  v.  Holloman,  one  party  was 
a  stranger  to  the  administration,  and  here  both 
parlies  are  administrators  (citing  Kilcrecme 
V.  Kilcrease,  7  H.  316) ;  Compton  v.  Camp- 
ton,  6  S.  i:;  M.  194;  but  tnis  distinctiun 
was  not  regarded  in  Kdcrease  v  Kilcrease, 
supra,  where  the  petitioners  were  distribu- 
tees, nor  in  any  subsequent  case ;  and  HoUo- 
man  v.  Holloman  '\9  therefore  overruled. 

14.  When  property  is  claimed  by  another, 
bnt  is  in  admimstrator's  possession.  In  the 
exercise  of  the  power  to  compel  the  adminis- 
trator to  return  an  inventory  of  all  the  estate 
in  his  possession,  the  court  may  incidentally 
adjudicate  titles  and  construe  contracts, 
and  may  determine  whether  property  in  pos- 
session of  the  administrator,  and  claimed  ad- 
versely by  him  or  another,  belongs  to  the 
decedent  or  not.  And  hence,  may  determine 
whether  an  alleged  gift  from  the  decedent  to 
the  administrator  or  his  wile,  of  property  now 
in  possession  of  the  administrator,  was  valid 
or  not;  Mc  Willie  v.  Van  Vacter.%  G.  418. 

15.  Devise  to  executor  on  condition  subse- 
quent. But  when  a  devise  was  made  to  an 
execu4;or  on  condition  subsequent,  that  he 
pay  certain  debts  due  by  testator,  and  the 
devisee  pay  a  part  of  them,  this  gives  the 
executor  an  equitable  title  to  the  property 
which  the  Probate  Court  has  no  power  to  in- 
terfere with,  by  compelling  him  to  inventory 
it;  Burnett  v.  Strong, 4 C.  116.^ 

16.  Mode  of  tried  in  such  cases.  Where 
an  issue  has  been  made  up  between  the  dis- 
tributees and  the  administrator,  on  their  peti- 
tion to  compel  him  to  return  in  his  inventory 
property  which  he  claimed,  and  an  alleged 
debt  due  by  him  to  the  intestate,  the  court 
may,  by  consent  of  parties,  try  it ;  or  it  may 
be  referred  for  trial  to  a  jury  in  the  Circuit 
Court.  And  if  no  objection  be  made  to  the 
Courtis  trying  the  issue,  the  consent  of  the 
parties  will  be  presumed.  But  if  the  evi- 
dence be  conflicting,  it  is  proper  that  it  be 
referred  to  a  jury ;  and  if  the  Hiyh  Court 
reverse  a  decree  in  such  a  case  rendered  by 
the  Probate  Court,  it  will  direct  that  a  new 
trial  be  had  before  a  jurv  ;  Ratdiff  v.  Rat- 
diff,  12  S.  &  M.  134. 

16a.  Cannot  compd  inventory  of  property 
held  adversely  by  another.  But  the  Probnte 
Court  has  no  power  to  compel  an  inventory 
of  property  not  in  possession  of  the  adminis- 
trator, and  claimed  adversely  by  another ;  and 
it  cannot,  therefore,  compel  an  inventory  of 
property  sold  by  decedent  to  defraud  his 
creditors ;  Snodgrass  v.  Andrews^  1  G.  472. 

B.    May  set  aside  Salr  before  Confir- 
mation. 

16&.  Same.  The  Probate  Court  has  juris- 
diction to  set  aside,  on  the  ground  of  fraud, 
a  sale  made  by  an  administrator,  if  objection 
be  made  before  confirmation  of  the  sale; 
Planters'  Ek  v.  Neely,  7  H.  80.  And  this 
jurisdiction  exists  as  long  as  the  administra- 
tion of  the  estate  is  pending,  even  after  the 
lapse  of  twenty  years.    And  this  jarisdictioa 
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is  exclusive,  and  a  court  of  equity  has  no 
power  to  entertain  a  bill  to  set  aside  such 
sale,  which  has  not  been  confirmed,  and  to 
recover  the  property  from  the  administrator ; 
HaH  V.  Hart,  10  G.  221. 

C.  Has  Powbr  to  award  Payment  to  hrir 
OF  Illkoal  Lkoacy;   and  Legacy  in  Trust. 

16c.  Power  as  to  illegal  legacy.  The  Probate 
Court  has  power  tp  entertain  a  petition  to 
compel  an  executor  to  distribute  to  the  heir 
assets,  which,  upon  a  partial  and  voluntary 
settlement  between  him  and  the  heir,  were 
left  in  his  hands  to  pay  an  illegal  legacy; 
WelU  V.  Mitchell  10  (5.  800. 

16</.  Foioer  over  legacy  left  in  trust.  The  Pro- 
bate Conn  has  jurisdiction  to  compel  an  execu- 
tor to  distribute  to  a  lejratee.  a  trust  estate  left 
him  by  the  will;  Van  Vacttr  v.  McWiilie,  2 
G.  563.    See  po<  86,  37. 

And  where  a  legacy  was  left  to  a  slave,  and 
he  is  afterwards  emancipated,  whilst  the 
lejracy  was  still  in  the  hands  of  the  executor, 
whereby  a  valid  trust  is  crer  ted  in  the  legacy 
for  the  benefit  of  the  freedman,  the  Probate 
Court  has  power  to  compel  its  payment  to  the 
legatee ;  Hoover  v.  Brem,  43  M.  603. 

D.  Has  Power  to  Compel  Administrator 

to  make  Title  to  Realty. 
16e.  Same.  The  statute  which  authorizes 
the  Probate  Court  to  direct  an  administrator 
to  convey  the  legal  title  to  realty,  which  had 
been  sold  by  the  intestate  in  his  lifetime — the 
conveyance  to  be  ordered  upon  proof  that  the 
purchase  money  has  been  paid — is  constitu- 
tional ;  ^'ery^s  v.  Beattu,  3  G.  52  ;  ante^  6. 
And  if  the  fairness  of  the  sale  be  contested 
by  the  administrator,  the  court  has  jurisdic- 
tion to  try  that  question.  The  issue  should, 
however,  be  submitted  to  a  jury.  The  remedy 
of  the  vendee  in  such  a  case  is  more  complete 
in  equity;  Crosby  v.  Covington,  2  C.  619.  But 
the  court  will  not  order  the  deed  to  be  made 
where  it  appears  that  the  intestate  had  made 
a  valid  sale  of  the  land  to  another  vendee, 
prior  to  the  execution  of  the  title  bond  to  the 
petitioner,  and  of  which  the  petitioner  had 
notice  when  he  purchased  ;  Wliite  v.  Gilbert, 
10  G.  802.  See  Vendor  and  Vendee,  «36, 
86c 

E.  Power  to  make  Distributees  pay  Sur- 
plus OP  Valuation  of  their  Shares. 

16/.  Same.  Where,  in  making  a  division  of 
personalty,  the  shares  of  the  several  distribu- 
tees cannot  be  equalized,  the  commissioners 
may  charge  on  those  having  the  most  valuable 
lots  the  pa)Lment  to  the  others  of  such  sum 
as  will  make  the  division  equal;  and  the  Pro- 
bate  Court  has  power,  by  its  decree,  to  en- 
force such  charge;  Calhoun  v.  Rail,  4  C. 
414. 

F.  Power   to    make  Disributees   Refund 

ON  Final  Settlement. 
16^.  Same.  The  Probate  Court  has  power, 
upon  the  final  settlement  of  an  administra- 
tor's account,  when  all  the  parties  are  before 
it,  by  regular  service  of  process,  to  render 
judgment  and  award  execution  against  the 


distributees,  who  have  ppevionsly  received 
their  distributive  shares,  for  uny  hulruiee  thai 
may  be  due  to  the  administrator,  on  acco^int  of 
commissions  allowed,  or  for  ilisbiir^cmeuta 
made  for  the  benefit  of  the  estate ;  P*nvdl  v, 
Burrus,  6  G.  605. 

G.    Jurisdiction  over  Foreign  Asskts.  * 

16/i.  Same.  Foreign  assets  coll(*cled  by  an 
administrator,  and  voluntarily  snluiiiuocl  to 
the  jurisdiction  of  the  Prohalti  Conrt,  are 
subject  to  administration  hcrtf :  but  the  ad- 
ministration must  be  acconlinq^  tff  the  same 
rules  which  regulate  the  ad  in  in  irii  rat  ton  of 
domestic  assets;  Satterwhit*t  v.  Lilthfiehl^  13 
S.  &  M. 302;  S.  P.,  as  to  foreiii^ii  iisst?tfi  received 
by  a  guardian  and  brought  to  this  State ;  Mar- 
tin V.  Stephens,  1  G.  159. 

As  to  grant  of  letters  of  ndmiQistration 
here,  where  there  are  no  assets  here.  Imi  th*>se 
removed  from  a  foreign  jurL^dicUott,  see  pttst, 

3a 

H.    Power  over  Foreign  AnMrxisTiiATORS. 

16ii.  Jurisdiction  overfon^i'jH  afiffiiTii^tra- 
tors,  ^c.  The  Probate  Conn  J  of  ihh  Stale 
have  no  jurisdiction  over  adrntiiiHtfutikr?!.  kc.^ 
appointed  in  another  State,  ami  ^eInl^vin^  to 
this  State  with  the  trust  propeiiy.  The  rom- 
edyto  compel  them  toaccouni  is  in  crliaucery  i 
BeU  V.  Suddeth,  2  S.  &  M.  5;]ii. 

8.  Instances  of  Want  of  J  aria  diet  ion. 

A.  No  Jurisdiction  otkk  Contracts* 

17.  Same:  Widotv^s  claim  /ffr  contptrnaa- 
tion  for  doxoer.  The  Pr  o b s 1 1 1»  0 ■  •  ii  r t  li  j. b  j  ti - 
risdiction  to  give  parties  reilress  fi>i'  any  in- 
terest they  may  have  in  an  estate  by  law,  as 
heir  or  distributee,  or  by  will,  ^^  le^'iitee  or 
devisee;  but  where  the  iit'tJiinner'H.  claim 
rests  in  contract,  he  must  re,^orl  to  eourts 
having  jurisdiction  of  contjiici?^;  tind  hence, 
it  seems  that  where  a  widow  ot  an  iiiiei^laie 
concurs  in  a  sale  of  the  realry,  muile  hy  the 
administrator,  whereby  her  tlower  is^  relin- 
quished, under  an  agreement  \\\\\\  the  aitinin- 
istrator  that  she  is  to  have  eonijieiisiatinn  out 
of  tne  proceeds,  the  Probiit<^  (.'niirl  will  have 
no  iurisdictlon  to  enforce  her  ilemuoilw.  But 
if  there  was  a  will  converLinji  t^i | nihil  hi y,  the 
realty  into  personalty,  the  trouri  wuukl  have 
jurisdiction;  Hart  v.  Piinbur,  4  S.  *t  M. 
273. 

18.  No  jurisdiction  to  stl  a^idf:  an  afif^igH' 
ment  for  fraud.  The  ailiui[n?4ii'ntQr  of  an 
insolvent  estate,  against  whhih  a  iarge  eluirn 
of  the  assignee  of  a  bank  had  Uvim  nllitwed 
by  the  commissioners  of  iiisi liven ey,  tik'd  his 
petition  in  the  Probate  Court  af:raiiist  the  as- 
signees, impeaching  the  vali^tity  <if  the  as^iign- 
ment  made  by  the  bank,  and  nn«ler  which  the 
assignees  claimed,  as  fraudnk'nl,  and  seeking 
to  have  the  privilege  of  paybi^:  the  diss  ril>- 
utive  share  in  the  notes  of  the  tnmk  i  Ihfd^ 
that  the  Probate  Court  had  no  jurisdieiiou, 
but  the  remedy  of  the  adiniitislralor  wiw^  to 
except  to  the  report  of  the  ct>nimi!?.^iuyers, 
and  have  the  claim  referred  to  rk'Tt^t^es  under 
the  statute,  or  the  administraiar  uii;^^lii  Uave 
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required  a  suit  at  law  on  the  claims,  and 
framed  the  pleadings  in  the  suit  so  as  to  raise 
the  question  of  the  validity  of  the  assipn- 
ment.  Whether  he  could  have  attained  the 
same  end  by  refusing  to  pay  the  dividend  to 
the  assignee  and  compelling  a  suit  against 
him  for  a  devastavit,  and  in  that  action  plead- 
ing the  bank  notes  as  a  setoff;  Qucere? 
Rohim  V.  Norcum,  4  S.  &  M.  332. 

B.  Assigned  Legacies,  kc. 

19.  No  jurisdiction  to  enforce  assignment 
of  legacy,  ^c.  The  Probate  Court  nas  no 
jurisdiction  to  entertain  a  petition  against  the 
administrator  and  distributee  to  enforce  an 
alleged  assignment  by  such  distributee  of  his 
interest  in  the  estate;  Bill  \,  Hardy,  5  G. 
289;  nor  to  compel  the  administrator  to  pay 
to  the  assignee  the  share  so  assigned ;  Dixon 
V.  Houston,  6  G.  636 ;  Locke  v.  Williams,  7 
G.  187.  Nor  can  the  court  refuse  distribution 
to  a  distributee  upon  the  ground  that  he  has 
assigned  his  interest ;  Read  v.  Brown,  7  G. 
329.  Such  an  assignee  is  a  stranger  to  the 
jurisdiction  of  the  court,  and  a  decree  direct- 
ing distribution  to  him  is  void  and  cannot  be 
made  the  foundation  of  any  judicial  proceed- 
ing whatever;  and  hence,  a  suit  on  the  bond  of 
an  executor  or  administrator,  for  the  use  of 
such  aspignee,  cannot  be  maintained ;  For- 
tervant  v.  Neylans,  9  G.  1 04. 

C.  To  TRY  Titles. 

20.  Has  no  jurisdiction  to  try  disputed 
titles.  'Ihe  Probate  Court  has  no  jurisdiction 
to  settle  disputed  tit'es  to  property  ;  McCna 
v.  Walker,  4  H.  4.55 ;  S.  P.,  Phillips  v.  J/c- 
Laughlin,  4  C.  .597  ;  Clement  v.  Hawkins,  8 
S.  <v  M.  339.  It  ciiunot  make  a  decree  direct- 
ing the  administrator  to  deliver  up  the  prop- 
erty in  his  hands  to  a  claimant  adverse  to  the 
estate ;  and  hence,  cannot  decree  that  the  ad- 
ministrator shall  deliver  to  the  widow  a  note 
which  he  has  received  for  rent  of  land,  which 
was  afterwards  set  apart  to  her  as  dower. 
And  if  it  make  such  a  decree,  a  court  of 
chancery  will  not  enforce  it ;  Clement  v.  Haw- 
kins. 8  S.  &  M.  339.  Nor  has  the  court  jur- 
isdiction of  a  petition  tiled  by  the  adminis- 
trator against  the  distributees,  in  which  he 
seeks  to  recover  from  them  the  possession  of 
property  which  he  alleges  belongs  to  the  es- 
tate, but  which  is  not  shown  ever  to  have 
been  in  possession  of  the  petitioner  as  admin- 
istrator; Phillips  V.  McLaughlin.  4  C.  597. 

21.  May  settle  dispute  as  to  legacy.  Where 
a  testator  bequeathed  certain  property  to  a 
life-tenant,  with  limitations  over,  it  was  held 
that  the  Probate  Court  had  jurisdiction  of  a 
petition  by  a  portion  of  those  claiming  in  re- 
mainder, to  have  set  apart  to  them  their 
share,  even  though  the  other  parties,  claiming 
also  under  the  will,  claim  the  whole  property  ; 
Bail  V.  Botson,  14  S.  AM.  176. 

D.  To  Impeach  its  own  Decrees. 

22.  Hasnopoioer  to  set  aside  decree  fcr 
fraud  at  a  aubstquent  term*    Whether  the 


Probate  Court  has  the  power  to  set  aside  one 
of  its  own  decrees  for  fraud;  Quceref  It 
seems  it  has  not;  Smith  v.  Hurd,l  H.  188. 
The  Probate  Court  has  no  power  at  a  term 
subsequent  to  the  rendition  of  a  decree  (con- 
firming a  sale),  to  set  it  aside  upon  thegrouud 
of  fraud,  (citing  Smith  v.  Hnrd,  supra,  and 
Smith  V.  Benson,  2  S.  &  M.  326).  The  remedy 
is  in  equity ;  TumhuU  v.  Endicott,  3  S,  A  M. 
3('2  ;  S.  P.,  Neylans  v.Burge,  14  S.  &  M.  201 ; 
Smith  V.  Chew,  6  G.  153  ;  Jones  v.  Coon,  5  S. 
&  M.  751 ;  Searles  v.  Scott,  14  .S.  &  M.  94; 
contra.  Hurd  v.  Smith,  5  FT.  562. 

23.  }\hen  heir  has  been  p'> etermitfed  in 
distribution.  After  a  final  settlement  has 
been  made  upon  due  notice  to  all  who  were 
adjudged  by  the  court  to  be  heirs,  and  poy- 
ment  to  them  of  the  balance  due  by  the  ad- 
ministrator, the  Probate  C'ourt  has  no  juris- 
diction to  entertain  a  bill  by  one  who  alleges 
he  is  an  heir,  and  was  pretermitted,  to  com- 
pel the  administrator  to  pay  him  his  share; 
Lowry  v.  McMillan,  6  G.  147. 

And  in  such  a  case,  where  the  pretermitted 
distribntee  filed  a  bill  in  equity  against  the 
other  distributees,  to  recover  his  share  from 
them,  a  demurrer  was  sustained  to  it.  the 
court  saying,  the  Probate  Court  has  exclusive 
jurisdiction  over  the  distribution  of  estates, 
and  if  in  this  instance  error  was  committed 
to  the  prejudice  of  the  complainant,  his 
remedy  was  not  by  bill  in  chancery  against 
one  or  more  of  the  distributees ;  Gaines  v. 
Smiley,  7  S.  &  M.  53. 

24.  Cannot  set  amh  decree  at  srtbsequent 
term,  unless  it  be  void.  The  Probate  Court 
has  no  power  to  set  aside  its  own  final  de- 
cree, validly  made,  except  at  the  term  at 
which  it  was  entered;  Smith  v.  Denson,  2  S. 
&  M.  326.  It  cannot,  at  a  subsequent  term, 
set  aside  a  decree  adjudging  an  estate  insol- 
vent and  ordering  a  sale  of  the  realty ;  Tb. 
Nor  can  it  set  aside  a  decree  dismissing  a 
bill  of  review;  Alexander  v.  Smith,  4  8.  & 
M.  2:')8.  Nor  a  decree  passing  a  final  ac- 
count; Hendricks  v.  Huddleston,  5  S.  &  M. 
422  ;  even  when  the  distributees  arc  minors; 
Jones  V.  Coon.  5  8.  &  M.  751 ;  Hunttr  v. 
Archer,  9  8.  &  M.  91.  And  a  decree  confirm- 
ing the  report  of  commissioners  of  insolvency, 
cannot  be  set  aside  after  the  term  at  which  it 
is  made,  unless  for  cause  which  makes  the 
whole  proceeding  void  ;  Hemphill  v.  Farther, 
11  8.  &  M.  344;  Harrison  v.  Motz.  5  S  &  M. 
578:  Smith  v.  Berry,  1  8.  &  .M.  321 ;  Powell 
V.  Carbry,  4  8.  &  M.  86;  Addison  v.  Eld- 
ridge,  1  8.  &  M.  610;  Chewning  v.  Ptck\  6 
H.  524;  Herring  v.  Wellons,  5  8.  &  M.  3-')4; 
Tumhtdl  V.  Endicott,  3  8.  &  M.  302;  DahU 
gren  v.  Duncan,  7  8.  AM.  280.  Nor  can 
a  rehearing  be  had  at  a  subsequent  terra 
on  exceptions  which  have  been  overruled 
to  an  answer;  Scott  v.  Searles,  5  S.  &  M. 
25.  But  annual  accounts,  though  allowed, 
may  be  surcharged  and  falsified  at  any  time 
before  final  settlement;  Harper  v.  Arch«r, 
9  S  &  M.  71.  But  if  a  deciee  be  void  for 
want  of  notice,  it  may  be  set  aside  at  a  sub- 
sequent term ;  Neylans  v.  Burge,  14  S.  &  M. 
201 ;  Muirhcad  v.  Muirhead,  I  C.  97. 
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E.  No  Jurisdiction  to  Ar.i/>w  Adminis- 
trators TO  Support  Orphans,  or  to 
Charge  Orphans'  Lands  with  Dkbt. 

25.  Same.  The  Probate  Court  has  no 
jnrisdiction  to  order  a  sale  of  legacies  de- 
livered to  legatees  of  full  aee,  to  pay  for 
board  and  maintenance  furnished  them  by 
the  executor,  when  they  were  minors,  even 
when  the  will  provided  that  they  should  be 
raised  and  educated  under  his  directions; 
Green  v.  Ore*n,  3  S.  &  M.  256.  And  an 
administrator  has  no  power  to  charge  in  his 
accounts  board  and  maintenance  furnished 
to  an  infant  distributee,  and  if  he  do  so.  the 
item  is  without  the  jurisdiction  of  the  Pro- 
bate Court  to  allow,  and  a  decree  allowing 
an  account,  embracing  the  item,  may,  to  that 
extent,  be  treated  as  a  nullity  ;  Wa^'libum  v. 
Pliillips,  5  8.  &  M.  600;  Jones  v.  Cooih  lb. 
751 ;  ;Stanley  v.  Langley,  3  C.  252.  But  if, 
after  the  distributee  becomes  of  age,  he 
agree  that  such  a  charge  is  a  proper  set-off 
to  his  claim  for  distribution,  and  agree  to 
leave  it  to  the  Probate  Cout  to  decide  on  the 
amount  thereof,  the  consent  is  binding,  and 
the  decree  of  the  court  making  the  allow- 
ance, as  a  deduction  from  the  distributee's 
share,  is  valid  and  binding ;  Price  v.  Mitchell, 
10  S.  &  M.  179. 

See  KxECUTOR  and  Administrator,  213. 

26.  Power  to  hind  orphans'  land  by  im- 
provements. The  ProbatH  Court  has  no  juris- 
diction to  authorize  the  erection  of  buildings 
on  the  land  of  orphans,  and  to  bind  the  land 
for  the  costs  thereof.  An  order  directing  the 
guardian  to  erect  a  building  oat  of  the  funds 
of  the  tvard,  confers  no  authority  to  erect 
such  building  on  a  credit;  Payne  v.  Stone,  7 
S.  &  M.  367. 

F.  No    PowRR   TO    Compel  a  Surviving 

Partner  to  Account. 

27.  Same.  The  Probate  Court  has  no  power, 
at  the  instance  of  the  administrator  of  a  de- 
ceased partner,  to  compel  the  surviving  part- 
ner  to  account.  And  the  rule  is  the  same 
when  the  surviving  partner  was  administrator 
in  chief  of  the  deceased  partner,  and  the  at- 
tempt to  compel  him  to  account  is  made  by 
the  administrator  de  bonis  non;  Scott  v. 
Searles,  5  S.  &  M.  25  (see  ante,  12) ;  S.  P., 
Searles  v.  Scott,  6  S.  &  M.  246. 

G.  A  Jurisdiction  over    Srcurttibs    and 

Bond  of  Administrator. 

28.  Same.  The  Probate  Court  has  no 
jurisdiction  over  a  suit  on  an  administrator's 
bond,  nor  over  the  sureties  of  an  administra- 
tor, and  it  cannot  render  a  decree  against 
them.  The  remedy  against  the  sureties  and 
on  the  bond,  is  by  action  at  law,  after  the  lia- 
bility  of  the  administrator  has  been  fixed  by 
the  Probate  Court;  Green  v.  TunstalL  5  H. 
638;  Washburn  v,  Phillips,  6  8.  &  M.  425. 
Nor  can  the  Probate  Court  allow  the  ten  per 
cent,  damages  against  an  administrator  and 
his  sureties,  provided  for  in  the  statute ; 
Austin  V.  Lamar.  1  C.  180. 

29.  Same.    An  application  to  the  Probate 


Court  to  have  an  administrator's  bond  de- 
clared forfeited  and  put  in  suit,  is  intended 
to  be  ex  parte  in  its  character,  and  the  sure- 
ties on  the  bond  have  no  right  to  rante^t 
their  liability  in  that  stage  of  th«  jtmrct  ding,y. 
As  a  general  rule,  the  court  sliijuhl  sillovy 
the  bond  to  be  put  in  suit,  on  the  ik]>pHcation 
of  a  party  interested,  and  the  iiL^fsuK^es  are 
rare  in  which  it  will  be  refused  ;  Waahhuru 
V.  Phillips,  6  S.  &  M.  425. 

H.  No  Jurisdiction  to  Restore   Child  to 
his  Father. 

30.  Same.  The  Probate  Court  has  no 
jurisdiction  of  a  proceeding  to  reshire  a  child 
to  his  father,  though  wrongfully  dptnined 
from  him;  Lowry  v.  Holden,  41  M.  410* 

I.  Jurisdiction  as  to  Partith>n. 

31.  Same.  The  Probate  Court  ha^*  no 
jurisdiction  to  order  partition  nmoniir  joint 
tenants,  etc ,  except  where  one  nf  the  jornt 
owners  has  died,  and  a  divisif>ri  ih  ^outrlit 
between  his  heirs  and  the  others;  Sinifh  v. 
Craig.  10  S.  &  M.  447.  And  the  sUituti?  of 
1833  (H.  C.  679),  which  authorizes  n  sulf  for 
partition  under  the  order  of  the  Probate 
Court,  only  applies  to  cases  vilwr^  tfj  ihe 
death  of  a  tenant  in  common,  joint  tenant,  or 
coparcener,  his  interest  descends  to  his  m]nr»r 
heirs,  and  it  contemplates  a  division  between 
the  surviving  joint  owners  and  the  ri'pr*> 
sentatives  of  the  deceased  |mrty  {ritin^ 
Smith  V.  Craig,  supra);  Currie  \\  Sfvwarf,  4 
C.  646.  The  Act  of  1833,  which  traosf^TS 
to  the  probate  judge,  the  power  of  the  pre- 
siding judge  of  the  County  Court,  ti^  make 
partiton  under  the  Act  of  1822,  ainkpa  the 
transfer  to  the  .judge  personally,  and  not  to 
the  court;  Smith  v.  Craig,  smtra.  Under 
the  Rev.  Code  of  1857.  an.  11 1  p,  AU,  the 
Probate  Court  could  make  partition  of  l^imis 
devised  or  descended,  where  one  of  the  de- 
visees or  coparceners  was  under  age. 

K.  Over  Bill  for  Directions  to  Ai^Mrxis- 
TBR.  AND  Correct  Course  of  AiiMixis- 
trator. 

32.  Same.  The  Probate  Court  has  no 
jurisdiction  of  a  petition  by  an  adMiini^trator 
for  directions  from  the  court  as  to  the  mode 
of  administering  an  estate  ;  Robirn^  v  Xt»r(Hm, 
4.  S.  &  M.  332.  Nor  of  a  bill  to  cornr."!  the 
general  course  of  administration .  by  disal- 
lowing reports  and  accounts  which  baVe  bean 
allowed;  Harris  v.  Pisher,  5  S.  &  iL  74. 

L.    Creditor's  Bit.L. 

33.  No  jurisdiction  over.  Several  credi- 
tors of  an  intestate  filed  their  bill  m  the  Pro- 
bate Court  against  the  administrator,  alleg- 
ing that  sufficient  property  to  pay  all  his  debts 
bad  come  to  the  possession  of  tho  ail  minis- 
trator;  that  the  administrator  had  iinprop. 
erly  used  the  assets,  and  had  frauduleatly 
procured  the  estate  to  be  declareil  iuiolvent ; 
that  the  account  on  which  the  deciaratioo 
was  based  was  erroneous  on  its  face,  in  show- 
ing that  a  large  amount  of  debta,  previoui  to 
the    declaration    of    insolvency,    had   been 
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paid ;  that  some  of  the  debts  reported  as  due 
by  the  intestate  were  not  so  dae,  but  were 
debts  contracted  by  the  administrator ;  that 
the  payment  of  the  debts  due  to  com- 
plainants had  been  put  off  for  six  years  by 
the  administrator,  who  had  since  the  declara- 
tion, of  insolvency  continued  to  pay  favored 
creditors  lar^e  sums,  and  had  retained  a 
large  sum,  as  due  to  himself;  that  the  admin- 
istrator, without  proper  notice  and  in  vaca- 
tion had  made  erroneous  settlements  with  the 
judf^e,  in  which  were  claimed  as  credits, 
items  of  indebtedness  without  proof  or  au- 
thentication, and  others  which  were  barred 
by  the  statute  of  limitations;  that  one  of  the 
commissioners  of  insolvency  appointed  by 
the  court  was  the  attorney  of  tne  adminis- 
trator, and  he  had  uniformly  refused  to  unite 
with  the  others  in  making  a  report ;  and  that 
he  had  retained  all  the  papers,  claims,  &c., 
which  had  been  referred  to  tne  commissioners, 
for  four  years.  The  prayer  was,  that  the  ad- 
ministrator account  for  the  assets  he  had  re- 
ceived ;  that  he  be  ordered  to  pay  i.om plain- 
ants  their  debts  or  their  pro  rata  share  of 
them  :  Held,  that  the  Probate  Court  had  no 
jurisdiction  to  entertain  the  bill ;  because, 

i.  It  was  a  creditor's  bill,  which  belonged 
to  a  court  of  chancery. 

;?  That,  considered  as  a  bill  of  review,  the 
court  has  no  jurisdiction. 

S,  That  the  payment  of  debts  after  the  de- 
claration of  insolvency,  was  a  devastavit  over 
which  the  Probate  Court  could  exercise  no 
other  control  than  by  refusing  to  allow  the 
administrator's  accounts,  or  removing  him 
from  office. 

4,  That  the  administrator  was  not  bound 
to  pay  complainants  their  debts  until  the 
dividend  was  struck. 

5.  That  the  Probate  Court  had  power  to 
coerce  the  commissioners  of  insolvency  who 
failed  to  report,  to  do  their  duty,  and  a  sim- 
ple application  for  that  purpose  was  all  that 
was  necessary ;  Harris  v.  Fisher,  5  S.  &  M. 
74. 

M.    Injunctions,  Rbcbiverb,  kc, 

34.  Has  no  pmver  to  issue  an  injunction 
or  appoint  a  receiver.  Injunctions  are  pe- 
culiarly matters  of  chancery  cognizance,  and 
no  powers  exist  in  the  Probate  Court  to 
ffrant  them ;  Scott  v.  Searles,  5  S.  &  M.  25. 
The  Probate  Court  has  no  power  to  grant  an 
injunction  against  an  order  of  the  Chancery 
Court,  appointing  a  receiver  to  take  charge 
of  property  in  an  executor's  hands;  Ameri- 
can Colonization  Society  v.  Wade,  8  S.  &  M. 
610.  Nor  has  it  power  to  appoint  a  receiver 
in  any  case ;  Starles  v.  Scott,  6  8.  AM.  246. 

36.  Has  no  power  to  restrain  creditors 
from  getting  priorities.  The  Chancery  Court, 
when  it  undertook  to  administer  the  assets  of 
a  decedent,  proceeded  at  the  instance  of  credi- 
tors, and  not  at  the  instance  of  the  executor 
or  administrator ;  and  it  also  proceeded  with 
a  due  regard  to  the  preferences  and  priorities 
obtained  before  the  decree  ordering  such  ad- 
ministration. After  the  decree  was  pro- 
nounced, and  not  before,  it  restrained  other 


creditors  from  proceeding  at  law  against  the 
executor  or  administrator ;  but  it  restrained 
only  at  the  instance  of  creditors,  and  not 
upon  the  application  of  the  representative  of 
the  estate.  This  power  of  the  Chancery 
Court  is  not  vested  in  the  Probate  Court  of 
this  State ;  nor  will  the  chancery  court  here  in- 
terfere by  restraining  creditors  from  proceed- 
ing at  law  merely,  because  such  creditor  might 
thereby  obtain  a  preference.  Ample  remedy 
for  this  is  provided  in  the  law,  which  prevents 
suits  against  insolvent  estates,  and  provides 
for  an  equal  distribution  of  assets ;  Sanders 
V.  Douglass,  3  S.  &  M.  454. 

N.    No    Power  to  order   Payment  of  ▲ 
Legacy  under  a  Forkion  Will, 

36.  Same.  A  probate  court  in  this  State, 
wherein  has  been  granted  an  administration 
ancillary  to  the  primary  administration  in  a 
sister  State,  has  no  jurisdiction  to  compel  the 
administrator,  with  the  will  annexed,  thus  ap- 
pointed, to  pay  a  pecuniary  legacy,  directed 
oy  the  will  to  be  invested  in  a  slave  for  the 
benefit  of  the  legatee  and  his  heirs.  In  such 
a  case,  the  foreign  executor,  in  whom  a  special 
confidence  is  reposed  in  reference  to  the 
legacy,  is  the  proper  party  to  be  proceeded 
acrainst ;  and,  moreover,  the  legacy  is  a  trust 
which  the  Probate  Court  cannot  execute. 
Whether  the  court  could  enlbrce  payment  of 
the  legacy,  if  there  were  no  trust;  Quceref 
Lovelady  v.  Davis,  4  G.  577.  See  ante,  IBd 

37.  ^.s  to  jurisdiction  over  foreign  wiUs 
generally,  see  Conflict  of  Laws,  21,  et  seq, 

0.   Over  Legacy  Ordered  to  be  Invested. 

38.  Same.  Where  an  executor  is  empow- 
ered  to  invest  money  for  a  legatee  on  good 
security,  and  in  doing  so,  he  fail  to  act  with 
ordinary  prudence  he  will  be  liable,  but  his 
liability  cannot  be  enforced  in  the  Probate 
Court ;  Bodley  v.  McKinney,  9  S.  &  M.  339. 
See  ante,  16d. 

4.  Jnrisdiotion  to  grant  Letters  of 
Adminifttratioii. 

39.  In  what  county  the  grant  made.  The 
statute  (n.  &  H.  395.?  35,  Eev. Code  of  1857, 
438,  art.  61),  provides  for  the  grant  of  letters 
of  administration  by  the  Probate  Court  of  the 
county  "where  the  intestate  had  his  domicile, 
and  if  he  had  none,  then  in  the  county  **  where 
he  died,  or  that  in  which  his  estate,  or  the 
greater  part  of  it  may  be :"  Held,  that  the 
latter  clause  gives  jurisdiction  to  grant  let- 
ters to  the  court  of  that  county  in  which  the 
estate  was  at  the  time  of  his  decUK  and  not 
to  the  court  in  a  county  to  which  the  estate 
had  been  removed  afterwards,  even  though  it 
was  brought  to  the  latter  county  from  an- 
other State ;  and  that  a  grant  of  letters  in  a 
county  to  which  the  estate  had  been  so 
brought,  there  being  no  other  ground  for  the 
jurisdiction,  was  coram  nen  judice  and  void, 
and  should  be  revoked.  But  that  the  conrt 
could  go  no  further  than  to  revoke  the'grant, 
and  could  not  set  aside  sales  made  by  the  per- 
s<m  so  appointed ;  Wright  v.  Beck.  10  S.  A  SL 
277;  but  m  Roberts  y.  Rogers,' 6  C.  152,  this 
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was  made  a  query ;  and  the  court  decided 
that  even  if  the  grnnt  were  void,  the  adminis- 
trator was  estopped  to  deny  his  liability  as 
such  for  the  property  so  brought  into  this 
J^tate  and  admmistered  by  him.  In  Cocke  v. 
Firdey,  7  0.  172,  where  an  application  was 
made  to  have  the  sheriff  appointed  adminis- 
trator, and  the  jurisdictional  fact  of  death, 
residence  or  ownership  of  property  in  the 
county  was  not  shown,  the  court  refused  the 
application,  stating  that  the  rule  would  be 
applied  Btrictly  in  such  a  case. 

4'^.  When  new  grant  can  he  made.  After 
a  grantuf  letters  of  administration  and  a  settle- 
ment of  the  estate,  another  'grant  of  letters 
will  be  void,  except  a  grant  of  letters,  of  ad- 
ministratioi.  de  bonis  non,  in  cases  provided 
for  by  law ;  and  such  a  grant  may  be  revoked 
on  the  petition  of  a  party  interested,  or  on  a 
suggesiion  of  an  amicvA  curios,  or  at  the 
instance  of  the  court  itself;  but  it  must  be 
done  on  notice  to  the  administrator;  and 
notice  to  his  attorney  will  not  do  ;  Oasque  v. 
Moody f  12  8.  &  M.  153;  But  where  a  record 
from  the  Probate  Court  shows  the  appoint- 
ment of  an  administrator  de  bonis  non,  but 
does  not  show  a  vacancy  in  the  office  of  admin- 
istrator, the  High  Court  will  presume  that 
such  vacancy  existed,  and  that  the  appoint- 
ment was  legal ;  Gray  v.  Harris,  43  M.  421. 

See  ExRcuTOs  and  AoMrNisTRATOR,  24. 

41.  Pmoer  to  appoint  collector.  The  court 
has  no  power  to  appoint  an  administrator  ad 
ccUigendum,  when  there  is  already  an  ar'minis- 
tralor  in  chief;  Searles  v.  Scott,^  S.  M.  246. 
The  statutes  (H.  C.  654,  J  37,  Rev.  Code 
of  1857,  434,  art.  56),  limit  the  power  of 
the  court  to  appoint  collectors  to  cases 
where  there  is  a  contest  about  a  will,  or  where 
the  executor  is  an  infant,  or  absent.  No 
power  exists  to  make  the  appointment  in  a 
case  of  intestacy,  where  there  is  no  suggestion, 
of  a  will,  or  contest  in  relation  to  its  validity ; 
and  an  appointment  So  made  is  void ;  Boyd  v. 
Suring.  9  G.  182. 

See  Executor  and  Administrator,  22,  23. 
Po5^,2I6.  . 

42.  Appointment  of  administrator  c.  t.  a. 
The  power  of  the  Probate  Court  to  appoint 
an  administrator  with  the  will  annexed,  is 
special  and  limited,  and  the  record  must  show 
a  state  of  facts  authorizing  the  appointment, 
or  it  will  be  void ;  Vick  v.  Mayor  of  Vicks- 
burg,  1  H.  379. 

Jurisdiotioii  over  Sales  of  Personalty. 

See  ExKCDTOR  and  Administrator,  335,  et 
seq. 

43.  Power  of  sale  is  a  common  law  power. 
Ad  administrator  does  not  derive  his  power 
to  sell  personalty  from  the  statute,  but  from 
the  common  law.  The  statute  requiring  him 
to  procure  an  order  of  sale  from  the  Probate 
Court,  and  to  give  notice,  is  a  restriction  im- 
posed upon  his  common  law  powers,  and  mast 
be  strictly  construed;  Bland  v.  jkunca^ter, 
2  C.  62. 

44.  Power  of  court  to  order  sale  after  dis- 
tribution. The  administrator  with  the  will  an- 


nexed, who  was  also  gulirdian  for  the  lesratees, 
filed  his  petition  in  the  Probate  Court,  ask- 
ing for  a  sale  of  slaves — which  had  been  inven- 
toried by  a  former  guardian,  and  which  he 
himself  held  as  guardian  for  the  legatees— to 
pay  debts  of  the  testator,  there  being  no  as- 
sets of  the  estate :  Held,  that  the  legacies 
having  been  delivered  with  the  admininistra- 
tor's  assent,  his  only  remedy  waif  by  bill  in 
equity,  to  compel  them  to  rt^Fond,  and  it 
was  also  stated,  arguendo,  tlmt  the  only 
remedy  of  the  creditor  was  by  bill  to  refund  ; 
Turner  v.  Chambers,  10  S.&  \L  vlOH.  Bui  in 
Smith  V.  Tlie  State,  13  S.  &  M.  140.  tbt*  cmirt 
affirmed  the  rule  laid  down  in  Brook/i  v.Lr;un\% 
1  H.  207,  and  in  Vanhouten  v.  Ihilt/.  €  S.  &  M, 
440,  that  a  creditor  having  an  execution,  may 
levy  it  on  property  which  has  heen  diHtribu* 
ted,  and  said  that  that  poiQt  was  not  in 
Turner  v.  Chambers. 

45.  Power  to  sell  legacies  for  (h'dnlmtwn. 
Whether  the  Probate  Court  has  power  to 
order  a  sale  of  personalty,  beqiieallied  by  the 
will  to  be  equally  divided  amDiipc  the  li^ga- 
tees,  for  the  single  purpose  of  fii virion,  whor« 
a  sale  is  not  necessary  for  the  preBtrvation 
of  the  property  itself;  Qumref  But  if  it 
has,  the  power  can  be  exercised  only  upon 
due  notice  to  the  legatees,  otherwise  the 
sale  will  be  void ;  Joslin  v.  CaatjhUn,  4  C. 
134. 

46.  Power  to  sell  slaves  for  diah^ibulif^n. 
By  the  statute,  the  Probate  Cotirt  hug  power 
to  order  a  sale  of  slaves,  for  disirihutiun 
among  the  heirs;  Nabors  v,  MeKay,  5  0, 
799. 

But  such  order  of  sale  mnst  be  on  notice 
to  the  heirs,  though  a  sale  to  pay  debtH  may 
be  without  notice.  And  if  the  record  does 
not  show  for  what  purpose  the  sEile  was  made, 
and  the  order  be  without  notice,  it  will  be 
presumed  in  favor  of  the  ortkr,  that  it  was 
made  to  pay  debts ;  Hutchins  v.  Brooks,  2  0. 
430. 

6.  Jorisdiotion :  And  Proeeeding-a  in  Sales  of 
Bealty. 

See  ExRcuTOR  and  ADMiNrsTHATOR,  357,  H 
seq.    Guardian  and  Ward,  52,  ct  sr*/. 

A.Thb  Jurisdiction  is  SpECiAt  .^ni>  Limit  ed, 
AND  Record  must  show  it. 

46a.  The  jurisdiction  is  Urn  if  ed.  N  o  j  it  r  is- 
diction  is  granted  by  the  conatitutityn,  to  the 
Probate  Court,  over  the  realty  of  an  intes- 
tate decedent.  The  power  of  the  t^ourt  over 
realty,  is  derived  from  legislative  grant*  and 
this  grant  is  the  donation  of  a  special  and  lim- 
ited jurisdiction,  which  can  only  he  exerdsed 
in  strict  accordance  with  the  liinitalions  ami 
conditions  pr«8cribed  by  the  Lp|:rislfttnre  ; 
Root  V.  McFerrin,  8  G.  17 ;  Phnhn'  B'k  v. 
Johnson,  7  S.  &  \i.  449 ;  Com'l  Bk  nf  Man- 
chester V.  Martin,  9  S.  &  M.  613.  Btn  a'  term  of 
years  is  personalty,  and  the  same  strictness 
IS  not  required  in  making  a  sale  ^f  it,  as  in 
other  cases  ;  Dillingham  v.  Jut  kins,  7  S.  & 
M.  479  ;  S.  P.,  Webster  v.  Parktr,  42  M.  465  j 
Winston  V.  McLendon,  43  M,  254 ;  Hollffmn 
V.  BenneU,M  M.  322. 
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The  power  to  sell  realty  is  derived  from 
lepisljitive  grant,  which  may  embrace  cases 
not  in  the  constitntion.  The  statnte,  Rev, 
Code  of  1857,  p.  464,  art.  153,  which  author- 
izes, on  the  petition  of  the  guardian  of  a 
minor,  co-heir,  or  co-devisee,  a  sale  of  all 
the  land,  including  the  interest  of  the  adults, 
for  a  division,  is  constitutional ;  Hanks  v. 
Need,  44  M.  212. 

B.  Thb  Record  must  show  thb  Jurisdic- 
tional Facts. 

466.  Same.  The  court,  as  to  this  subject, 
beinji:  one  of  inferior,  special  and  limited  juris- 
diction, no  presumption  will  be  indulged  in 
favor  of  the  jurisdiction ;  but  all  jurisdic- 
tional facts  must  appear  affirmatively  in  the 
record.  Parol  proof  of  these  facts  will  not 
do;  Root  V.  McFerrin,  8  G.  17.  But  this 
rule,  it  is  said,  applies  only  to  questions  of 
jurisdiction  as  to  the  subject  matter,  and  not 
to  the  person;  for  wherever  the  jurisdiction 
has  once  vested,  as  to  the  subject  matter,  the 
rules  which  govern  its  exercise  as  to  the 
person,  with  respect  to  evidence,  process,  &c., 
are  generally  the  same  as  those  applicable  to 
courts  of  general  jurisdiction ;  Cason  v, 
Cason,  2  G.  578. 

That  the  jurisdictional  facts  must  appear 
affirmatively  on  the  record,  to  sustain  an  order 
of  sale  of  realty,  is  held  also  in  the  follow- 
ing cases:  Campbell  v,  BrowUj  6  H.  106, 
230;  Puckett  v.  McDonald,  6  H.  269;  Smith 
v.  Demon,  2  S.  &  M.  326;  Planters'  B'k  v. 
Johnson,  7  S.  &  M.  449  ;  Gwin  v.  3fc Carroll, 
1  S.  &  M.  351  ;  ComH  Bk  of  Manchester  v. 
Martin,  9  S.  &  M.  613;  Martin  v.  Williams, 
42  M.  210;  Gelstrop  v.  Moore,  4  C.  206; 
Stevenson  v.  McReary,  12  S.  &  M.  9 ;  S.  P.. 
Suliivan  v.  Blackivell,  6  0.  737.  where  it  was 
held,  that  notice  of  a  guardian's  final  account 
must  appear  by  the  redord ;  S.  P.,  Stten  v. 
Steen,  3  C.  513.  But  the  notice  need  not 
appear  of  record,  where  the  sale  is  of  a  term 
for  years  ;  Dillingham  v.  Jenkins,  7  8.  &  M. 
479. 

47.  Effect  of  recitals  in  the  decree,  as  to 
jurisdictional  facts.  Whether  a  recital  in 
the  decree,  **  that  it  appearing  to  the  satis- 
faction of  the  court  that  publicution  had  been 
made  according  to  the  order  of  the  court, 
made,"  Ac,  is  evidence,  without  other  proof 
that  such  publication  was  made;  Qiiceref 
But  if  it  is  evidence  of  that  fact,  it  is  not 
evidence  that  the  notice  was  also  posted  at 
three  public  places  in  the  county;  Planters* 
B'k  V.  Johnson,  7  S.  &  M.  449. 

If  the  record  recite  that  '*  this  day  came 
the  parties,  by  themselves  and  their  attor- 
neys, and  it  appearing  to  the  satisfaction  of 
the  court  that  due  notice  has  been  given  by 
the  administrator,  in  pursuance  of  the  stat- 
ute," &c.,  this,  it  seems,  will  he  prima  facie 
evidence  of  appearance  and  notice;  Com'l 
Bk  of  Manchester  v.  Martin,  9  S.  &  M. 
613. 

The  Probate  Court  has  the  power,  in  a 
proceeding  to  sell  the  land  of  a  aecedent,  to 
determine  the  regularity  and  the  sufficiency 
of  the  proof  of  service  of  notice  upon  the 


heirs;  and  if  the  decree  recite  that  proof  of 
the  service  of  notice  upon  the  heirs  accord- 
ing to  law.  was  made,  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that 
the  service  was  legally  and  duly  made; 
Monk  v.  Home,  9  G.  100. 

But  in  Founs  v.  Gartman.  7  C.  133,  it  was 
said,  that  "  the  recital  must  be  controlled  by 
the  facts,  as  they  appear  in  the  record.  The 
process  is  a  part  of  the  record,  and  if  it  do 
not  appear  to  have  been  served  on  the  par- 
ties, or  that  notice  was  given  according  to 
law  by  publication,  the  recital  in  the  decree 
will  be  insufficient."  And  this  case  was  cited 
and  confirmed  in  Martin  v.  Williams.  42  M. 
210,  where  it  is  said,  "admitting  that  the  de- 
cree recited  every  fact  necessary  to  consti- 
tute it  a  valid  decree,  it  could  not  be  bus- 
tained,  unless  the  process  iseued  in  the  case, 
which  is  a  part  of  the  record,  had  been  prop- 
erly executed  or  served  on  all  the  parties  to 
be  affected  by  the  decree." 

Yet  in  Han^  v.  Ransom,  2  C.  504,  the 
decree  recited,  that  "all  persons  interested 
were  cited,  and  that  the  cause  was  heard 
upon  the  petition  of  the  administrator,  and 
the  answer  filed  by  the  several  heirs-at-law." 
And  it  was  held  that  this  showed  actual 
s«^rvice  of  process,  and  the  appearance  of  the 
heirs,  though  there  was  no  process  in  the 
record  returned,  served  ;  and  there  was 
an  order  directing  publication  of  citation 
against  them,  as  non  residents,  in  two  news- 
papers (which  the  law  then  required),  and 
there  was  proof  of  publication  filed  in  one 
only ;  and  there  was  no  answer  filed ;  and  the 
sale  was  adjudged  good. 

In  relation,  however,  to  recitals  of  notice  in 
decrees  on  final  settlements,  as  to  which  the 
court  ib  one  of  original  and  general  jurisdic- 
tion, the  doctrine  is  settled,  that  they  are  evi- 
dence and  conclusive;  Frishy  v.  Harrison^ 
1  G.  452 ;  Pollock  v.  Buie,  43  *M.  140 ;  Hardy 
v.  Gholson,  4  C.  70. 

But  even  in  final  accounts,  if  the  record 
recite  a  waiver  of  notice,  and  refer  to  it  as 
endorsed  on  the  account ;  if  the  endorsement 
be  bad  as  a  waiver,  and  there  be  no  other 
evidence  of  a  waiver  in  record,  the  recital  will 
not  make  it  good  ;  and  if  in  such  a  case,  the 
decree  recite  that  the  distributees  have  been 
**duly  notified,"  and  no  other  notice  appear, 
the  waiver  endorsed  on  the  account  will  be 
considered  as  the  only  notice,  and  the  decree 
therefore  bad ;  Treadwell  v.  Hemdon,  41  M. 
38 

Seepo«<,195.  Judomknt,8.  Appkabakck,  1. 

And  this  rule  is  apphed  in  all  cases  of 
courts  of  general  jurisdiction,  in  the  absence 
of  a  statement  in  the  recbrd  of  the  evidence, 
on  which  the  court  acts ;  Canon  v.  Cooper,  10 
G.  784. 

C.  Presumptions  in  Favor  of  the  Record 
AND  Sale,  from  Lapse  of  Time. 

48.  Possession  of  thirty  four  years.  It  is 
settled  in  this  State,  that  the  Probate  Court 
cannot  order  a  sale  of  realty,  unless  every- 
thing necessary  to  give  the  court  jurisdiction 
of  the  person,  and  the  subject  matter,  ap- 
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Ccar  affirmatively  in  the  record;  neverthe- 
;ss.  when  the  sale  was  made  in  the  infaDcy 
of  the  territorial  government  of  Mississippi, 
and  the  record  showed  the  appointment  of 
the  administrator,  and  an  order  declarinfr  the 
estate  insolvent,  and  directincr  a  sale  of  the 
realty,  bnt  did  not  show  that  notice  was 
given  to  the  heirs,  nor  that  a  bond  was  given 
to  account  for  the  proceeds;  it  was  held  in 
favor  of  a  purchaser,  who  had  been  in  pos- 
session thirty-four  years,  under  a  deed  from 
the  administrator,  reciting  in  detail  the 
taking  of  all  legal  steps  to  condemn  the  land 
for  sale,  that  from  the  great  lapse  of  time, 
it  would  bo  presumed  that  the  sale  was  regu- 
lar in  all  respects,  and  that  this  presumption 
would  prevail  in  the  absence  of  countervail- 
ing proof,  showing  the  contrary ;  and  further, 
that  this  presumption  was  strengthened  by 
proof,  that  at  the  time  of  the  sale  and  subse- 
quently, the  oflScers  in  charge  of  the  records 
of  the  court  were  careless  and  negligent  in 
the  discharge  of  their  duties,  ns  this  proof 
would  tend  to  show  the  probability  of  a  loss 
of  that  part  of  the  record  which  was  defec- 
tive :  and  in  such  case,  it  makes  no  difference 
thai  the  order  of  sale  as  entered  on  the  min- 
utes, was  in  these  words :  "  Same  order  in 
reference  to  the  estate  of  Stephen  Stephen- 
son, deceased," — following  immediately  an 
order  of  sale  of  the  realty  belongine  to  an- 
other estate  :  Stephenson's  Heirs  v.  McBearVi 
12S.  &  M.9. 

49.  Same :  Recitals  in  administrator's 
deed.  The  recitals  in  an  administrator's 
deed,  showing  a  compliance  with  the  law,  in 
procuring  an  order  to  sell,  and  in  making  the 
sale  of  really,  are,  after  the  lapse  of  thirly- 
four  years  of  undisturbed  adverse  possession 
by  the  purchaser,  entitled  to  great  weight,  if 
they  be  not  prima  facie  evidence  of  their 
own  truth ;  lb. 

D.    The  Notice  to  thr  Heirs  Necessary. 

50.  Sale  without  notice  void,  A  decree  of 
the  Probate  Court,  ordering  a  sale  of  land  of 
a  decedent  is  absolutely  void,  if  made  without 
leral  notice  to  the  heirs  ;  Campbell  v  Browne 
6  H.  106.  230;  PuckeU  v.  McDonald.  lb. 
269  ;  Gmn  v.  McCarroll,  1  S.  &  M.  3ol  ; 
Com'l  Bk  of  Manchester  v.  Martin,  9  S.  & 
M.  613;  Smith  v.  Z>e7won,  2  8.  &  M.  32fi  ; 
Planters'  B'k  v.  Johnson,  7  S.  &  M.  449 ; 
Root  V.  McFerrin,  8  G.  17;  Martin  v.  Wil- 
liams, 42  M.  210.  And  the  notice  must  be 
of  the  purpose  for  which  the  sale  is  to  be 
made,  especially  if  it  be  constructive  by  pub- 
lication ;  and  hence,  if  notice  be  published 
of  an  application  to  sell  land  to  pay  debts, 
the  court  cannot,  without  a  new  notice  in 
that  proceeding,  order  a  sale,  upon  the 
ground  that  it  would  be  for  the  interest  of 
the  heirs ;  Williams  v.  Childress,  3  C.  78. 
And  where  the  notice  is  constructive,  it  must 
be  g-iven  in  the  exact  mode  required  by  the 
statute  ;  and  hence,  when  the  statute  requires 
both  posting  and  publication  of  notice,  it  will 
be  insufficient  ana  void,  if  given  by  publica- 
tion only  ;  Matlock  v.  Livingston^  9  S.  &  M. 
489. 


And  the  notice  must  be  given  to  all  the 
heirs  ;  if  one  heir  be  not  served,  the  sale  is 
void  as  to  him,  and  being  void  as  to  him  is 
void  as  to  all ;  Hamilton  v.  Lockhart,  41  M. 
460. 

The  statute  (H.  C.  577,  ?1,  art.  12)  does 
not  require  notice  of  an  admiu'strator's  ap- 
plication to  sell  land,  to  be  published  in  two 
newspapers,  except  only  where  the  heirs  are 
non-residents,  and  cannot  be  served  with  no- 
tice personally ;  Harris  v.  Ransom,  2  0.  504. 

Now,  personal  service  is  required  on  all 
residents,  and  publication  in  one  newspaper, 
and  the  mailing  of  notices  to  non-residents. 

Under  the  Act  of  1854,  notice  to  non-resi- 
dent heirs  was  to  be  made  by  publication  in 
a  newspaper  for  four  consecutive  weeks,  and 
if  the  notice  be  published  as  long  as  the  law 
requires,  it  is  immaterial  that  the  order  of  the 
court  required  a  publication  for  a  longer  pe- 
riod ;  Sellers  v.  Ta%,  4  G.  582. 

E.    The  Bond  to  Account  for  the 
Proceeds  ib  Nrcessart. 

51.  Sale  without  the  bond  is  void.  Whether 
a  bond  to  account  for  the  proceeds  of  the 
sale,  when  required  by  the  statute,  is  essen- 
tial to  the  validity  of  the  sale;  Ouasref 
Stevenson's  Heirs  v.  McReiry,  12  S.  &  M.  9. 
The  execution  of  the  bond  is  essential ;  Cur- 
rie  V.  Stewart,  4  C.  646  ;  Hamilton  v.  Lock' 
hart,  41  M.460;  Washington  y.  McCauglan^ 
5  G,  304  ;  Rucker  v.  Dyer,  44  M.  591.  And 
the  rule  is  the  same,  whore  the  sheriff  is  op- 
pointed  administrator  virtute  officii  ;  Rucker 
V.  Dyei\  supra. 

See  Executor  and  Administrator,  370. 

P.    Effect  of  Void  Sale  on  Purchaser. 

52.  He  is  not  liable  for  the  purchase  money > 
When  the  sale  is  void,  the  purchaser  though 
in  possession,  is  not  bound  to  pay  the  pur- 
chase money;  Campbells.  Brown,  6  H.  106, 
230 ;  Williamson  v.  Williamson,  3  S.  &  M.  713 ; 
Lavghman  v.  Thompson,  6  S.  &  M.  259; 
Planters'  B'k  v.  Johnson,  7  S.  &  M.  449. 

And  where  a  deed  is  made  with  covenants 
of  warranty,  the  rule  is  the  same,  for  it  is  the 
court  that  makes  the  sale,  au.d  the  purchaser 
buys  the  title  of  the  deceased ;  and  if  the 
sale  is  void  the  deed  is  void,  and  there  is  no 
consideration  for  the  note  for  the  purchase 
money;  Bucket  v.  McDonald,  6  H.  269. 

But  if  the  sale  be  void,  and  there  is  a 
judgment  for  the  purchase  money,  equity  will 
not  relieve  the  purchaser,  if  the  heirs  will,  at 
the  hearing  maice  him  a  title  ;  McLauien  v. 
Parker,  2  0.  509. 

Where,  however,  the  sale  is  void,  and  the 
adminii^trator  and  the  vendee  sell  by  a  joint 
deed,  with  covenants  of  warranty  to  another, 
who  gives  his  note  for  the  price  to  the  admin- 
istrator, this  last  vendee  cannot  resist  pay. 
mcnt  of  the  purchase  money,  if  he  be  in  pos- 
session under  the  deed,  for  in  that  case,  the 
action  is  not  on  the  original  contract  of  sale, 
and  the  invalidity  of  the  sale  is  but  a  defect 
in  the  title ;  Duncan  v.  Lane,  8  S.  &  M.  744 ; 
Green  v.  Mc  Carroll,  2  C.  427. 

But,  where  land  was  sold,  to  which  the  in- 
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testate  had  only  a  bond  for  title,  and  the  pnr- 
chaser  executed  his  note  to  the  vendor  of 
the  intestate  for  the  balance  doe  him,  bat 
^  took  a  deed  from  the  administrator  alone,  if 
the  sale  be  void,  the  note  to  the  vendor  can- 
not be  collected ;  Planters'  B'k  v.  Johnson, 
7  8.  &  M.  449. 

G.    Sale  by  Probate  Court  only   Means 
TO  Apply  Land  to  Debts. 

53.  Same.  Except  when  judgment  has 
been  rendered  againsta  decedent  in  his  lifetime, 
his  land  can  only  be  reached  by  his  creditors 
in  satisfaction  of  their  debts,  by  a  proceed- 
ing? in  the  Probate  Court.  A  scire  farias 
will  not  lie  on  a  judgment  against  an  execn- 
t«ir,  to  revive  against  the  heir,  and  thereby 
reach  the  real  assets  in  his  hands ;  Foster  v. 
Sumner,  3  8.  &  M.  606.  But  a  term  for 
years  may  be  sold,  under  an  execution  against 
the  administrator ;  W fibster  v.  Parker,  42  M. 
46.') ;  8.  P.,  Dillingham  v.  Jenkins,  7  8.  &  M. 
479. 

H.    The  Petition  for  Sale. 

54.  Petition  necessary :  It  must  lie  over 
one  month.  A  decree  declaring  an  estate  in- 
solvent, and  ordering  a  sale  of  realty,  without 
any  showing  in  the  petition  that  the  estate  is 
insolvent,  and  without  any  adjudication  Hy  the 
court  that  it  is  insolvent,  is  void.  And  in  a 
proceeding  under  art.  88,  p.  445,  of  the  Rev. 
Code  of  lb57,  to  sell  land  upon  the  ground 
that  the  personalty  is  insufficient,  the  petition 
must  lie  over  one  month  before  the  decree  uf 
sale  is  made;  Heard  v.  Whitehead,  41  M. 
4i>4.  Sed  vide  post,  59,  60.  8ee  Guardian 
AND  Ward,  58c,  et  seq. 

As  to  irregularities  in  notice. of  the  sale, 
see  Executor  and  Administrator,  352,  3i)2a. 
381.  8HRRIFP  and  8hbriff*8  8ales,  95,  et 
seq.    Guardian  and  Ward,  58c. 

J.    The  Report  of  Sale,  and  its 
Confirmation. 

55.  Confirmation  essential  /  when  report  of 
sale  made.  Jt  is  essential  to  the  validity  of  a 
sale  of  land  made  under  the  order  of  the  Pro- 
bate Court,  that  it  be  confirmed ;  Smith  v. 
Denson.  2  S.  &  M.  326.  The  report  of  sale 
must  be  made  to  the  term  of  court  next  suc- 
ceeding the  sale,  and  if  not,  notice  must  be 
ffiven  to  the  heirs  of  the  motion  to  confirm ; 
Mundy  v.  Calvert,  40  M-  181.  The  rule  is 
the  same  with  reference  to  report  and  confir- 
mation of  sales  made  by  guardians ;  Hoel  v. 
Coursery,  4  C.  511.  Notice  of  the  motion  to 
confirm  will  not  be  presumed  from  the  mere 
lapse  of  eleven  years  time  since  the  confirma- 
tion, it  not  being  shown  that  any  of  the 
records  or  papers  were  lost ;  Mundy  v.  Cal- 
vert, supra.  See  Guardian  and  Ward.  5Ha, 
bSb. 

56.  Court  not  hound  to  confirm  a  sale, 
though  it  be  legal.  The  Probate  Court  is  not 
bound  to  confirm  a  sale  of  realty,  though  made 
in  accordance  with  law ;  it  has  a  di8creti<»n 
in  the  exercise  of  its  duty  to  protect  the  inte- 
rests of  creditors  and  heirs,  to  refuse  its 
sanction    to  a  regular  sale    if  it   be  at  a 


ruinously  low  price;  and  this  may  be  done 
of  its  own  motion,  without  exceptions  filed 
to  the  report ;  Heard  v.  Whitehead,  40  M. 
404. 

57.  Illegal  sale  will  not  be  confirmed.  The 
sale  is  nut  final  until  confirmed  by  the  coart, 
and  when  the  report  is  made,  the  purchaser 
may  appear  and  object  to  its  confirmation, 
on  the  ground  that  the  sale  has  not  been 
made  in  conformity  to  law  ;  Smith  v.  Denson, 
2  8.  &  M.  326.  And  a  fraudulent  sale  will 
not  be  confirmed ;  Planters'  Bank  v.  Nedy, 
7  H.  80. 

R.  Jurisdiction  AND  pROCERDiNos  to  sell 
TO  PAY  Debts  fob  insufficiency  of 
Personalty. 

58.  Same.  The  Probate  Court  has  fall 
jurisdiction  to  order  a  sale  of  land  to  pay 
debts,  upon  the  ground  of  the  insufficiency  of 
the  personal  estate,  and  as  included  in  this 
jurisdiction,  it  has  the  power  to  adjudj^e  the 
insufficiency  of  the  personalty.  Its  judgment 
therefore  on  thatpuint,  upon  proper  proceed- 
ings, is  final  ana  conclusive,  except  upon 
direct  appeal  from  it ;  Smith  v.  Denson,  2  S. 
&  M.  326. 

59.  Proceedings  to  sell  to  pay  debts :  Ca*e 
in  judgment.  A  regular  petition  was  filed 
by  an  administrator,  representing  the  insuffi- 
ciency of  the  personalty  to  pay  debts,  and 
asking  for  an  order  to  sell  realty  in  Hinds 
and  Copiah  counties.  On  the  petition  in  the 
year  1841  an  order  was  made,  directing  the 
sale  of  the  lands  in  Hinds  county,  but  reciting 
*'  that  B.,  administrator  of  R.,  had  filed  objec- 
tions to  an  order  of  sale  of  the  lands  in  Co- 
piah county,"  which  were  judged  good  and 
sufficient,  and  the  petition  was  dismissed  as 
to  them.  In  1842,  without  any  further  pro- 
ceedings, an  order  was  made  for  the  sale  of  a 
lot  in  Copiah  county.  In  1843,  an  order  was 
entered  directing  notice  by  citations  to  all  the 
heirs  of  the  deceased,  commanding  them  to 
show  cause  why  all  the  real  estate  of  the 
decedent  should  not  be  sold;  and  at  the 
August  term,  1843,  an  order  was  made,  re- 
citing that  it  was  shown  that  the  personalty 
was  insufficient  to  pay  the  debts,  and  direct- 
ing a  sale  of  all  the  realty  for  that  purpose; 
but  there  was  no  petition,  other  than  that 
originally  filed,  on  which  this  order  was 
founded :     Held : 

1.  That  the  decree  made  in  1841  dismissing 
the  petition  as  to  the  lands  in  Copiah  county, 
was  not  res  adjudicate^  and  did  not  prevent 
subsequent  proceedings  for  that  purpose,  as 
the  citation  issued  on  the  petition  filed  in 
1841,  by  reciting  certain  lands  (which  lay  in 
Copiah  county),  narrowed  the  relief  sought  to 
that  particular  land,  which  land  was  not  en- 
braced  in  the  order  of  1843. 

£.  Whether  the  dismissal  of  a  petition  for 
the  sale  of  land  to  pay  debts,  is  a  bar  under 
any  circumstances,  to  the  filing  of  another; 
Queer  ef 

S.  That  no  petition  in  writing  was  necessary 
to  procure  an  order  of  sale,  nor  was  it  essen- 
tial to  the  validity  of  the  order,  that  there 
should  be  a  report  showing  the  assets  and 
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debts  fcitinff  Eldridge  v.  McMackin,  8  G. 
72,  and  H.  C.  666,  ?  98.)  Sed  vide,  ante,  54). 
4.  That  the  former  report  made  in  1841, 
wjth  the  petition  then  filed,  showing  the  in- 
BufBciency  of  the  personalty,  rendered  any 
representation  on  that  snbject  by  the  admin- 
istrator, unnecessary ;  Xjeamed  v.  Matthews^ 
40  M.  210. 

60.  The  exhibit  of  perBonMy  and  debts 
need  not  be  under  ocUh.  It  is  not  essential 
to  the  validity  of  a  sale  of  realty  to  pay 
debts,  that  the  inventory  of  debts  and  assets 
filed  with  the  petition,  should  be  under  oath ; 
Eldridqe  v.  McMackin  8  G.  72. 

61.  becree  only  made  on  deficiency  of  per- 
Bonal  assets.  The  Probate  Court  will  decree 
a  sale  of  land  to  pay  debts,  only  where  there 
is  not  a  sufficiency  or  personal  assets ;  McCoy 
V.  Nichols.  4  H.  31.  But  it  is  not  necessary 
that  the  deficiency  should  exist  at  the  time 
of  the  death  of  the  decedent ;  if  it  occur 
afterwards  from  any  cause,  except  the  fault 
of  the  administrator  or  creditor,  the  court 
will  order  a  sale  of  realty  to  pay  the  debts. 
Thus,  where  the  deficiency  was  caused  by 
the  emancipation  of  slaves,  the  land  was  held 
liable  to  be  sold ;  Evans  v.  Fisher,  40  M. 
643;  Stigler  v.  Porter,  42  M.  449;  S.  P., 
HoUman  v.  Benneit.A^  M.  322.  But  the 
court  will  not  order  a  sale  where  the  defi- 
ciency was  occasioned  by  the  waste  of  the  ad- 
ministrator, until  all  legal  remedy  of  the 
creditor  against  the  administrutor  and  his 
sureties  has  been  exhausted,  without  collect- 
ing the  debt;  Turnery,  Ellis, 2  0.  173;  Web- 
ster v.  Parker,  42  M.  465;  S.  P.,  HoUman 
V.  Bennett,  44  M.  322.  The  mere  fact  that 
the  sureties  and  the  administrator  are  insol- 
vent, will  not  dispense  with  the  rule  requiring 
the  creditor's  remedy  against  them  to  be  ex- 
hausted; Paine  v.  Pendleton.  3  G.  320. 

6 1  a.  What  debts  land  may  be  sold  for. 
Bat  the  land  cannot  be  sold  for  any  debt  not 
created  by  decedent.  It  cannot  be  sold  to 
pay  debts  created  by  the  administrator,  nor 
to  pay  his  commissions ;  HoUman  v.  Bennett, 
44  M.  322. 

62.  Form  of  the  decree  for  sale  to  pay 
df'bts.  It  is  unnecessary  that  the  decree  or- 
dering a  sale  of  land  to  pay  debts,  should 
specifically  describe  the  land  ;  it  is  sufficient 
ii  the  descriptive  terms  used  be  comprehen- 
sive enough  to  embrace  it ;  and,  hence,  where 
the  decree  directed  a  sale  **of  the  lands  and 
mills  belonging  to  the  deceased,"  it  is  a  suffi- 
cient authority  to  sell  any  of  the  lands  of  the 
deceased,  within  the  jurisdiction  of  the  court; 
Monk  V.  Home,  9  G.  100. 

63.  Appointment  of  guardian  ad  litem. 
The  appointment  of  a  guardian  ad  litem,  is 
necessary  to  the  validity  of  an  order  to  sell 
an  infant's  land;  McAUister  v.  Moye,  1  G. 
258.  And  the  appointment  must  be  made 
after  and  not  before  service  of  process ;  the 
court  has  no  jurisdiction  to  appoint  before 
service  of  process;  McAllister  v.  Moye, 
supra  ;  Prewett  v.  Land.  7  G.  495;  Stanton 
T.  Pollard,  2  0.  154;  Ingersoll  v  InatrsolL 
42  M.  155;  Johnson  v.  McCabe.  lb.  255. 
But  in  Cornel  B'k  of  Manchester  v.  Martin, 


9  S.  &  M.  613,  it  was  said  that  it  would  be 
going  a  great  way  to  hold  that  a  sale  of 
realty  was  void,  because  the  appointment  of 
a  guardian  ad  litem,  was  made  before  service 
of  process  on  the  infant,  who  was  afterwards 
duly  served. 

64.  Estate  in  remainder  may  be  sold.  The , 
interest  of  a  decedent  in  an  estate  in  lands  in 
remainder,  is  liable  to  be  sold  for  the  payment 
of  his  debts;   Williams  v.   Ratdiff,  42  M. 
145. 

65.  Sale  of  a  term  for  years.  An  estate 
for  years  inland  is  a  chattel  interest,  and  on 
the  death  of  the  tenant  for  years  before  the 
expiration  of  his  term,  descends  to  his  per- 
sonal representatives  and  not  to  his  heir ;  and 
upon  a  deficiency  of  personal  assets  caused  by 
the  devastavit  of  the  administrator,  it  may  be 
sold  before  exhausting  the  remedies  asrainst 
1  he  administrator  and  his  sureties;  Webst&r 
V.  Parker.  42  M.  465.  And  it  may  be  sold 
under  an  execution  against  the  administra- 
tor ;  lb. 

^^a.  For  sale  of  land  to  pay  the  purchase 
money,  see  Vendor  and  Vendrb,  llOc. 

II.  Jarisdiotion  in  Oases  of  Dower. 

See  DowRR,  24.  et  seq. 

66.  Its  extent.  The  jurisdiction  of  the 
Probate  Court  in  cases  of  dower  is  general, 
and  extends  to  all  cases — to  controversies  in 
relation  to  the  title  between  the  widow  and 
strangers — as  well  as  to  all  controversies  be- 
tween the  widow  and  heirs,  as  to  her  right  of 
dnwer ;  Rand  Iph  v.  Doss,  3  H.  205.  But 
this  case  is  now  overruled  ;  and  it  is  settled 
in  the  following  cases  that  the  court  has  no 
jurisdiction  over  an  adverse  claimant,  and 
that  no  decree  can  be  rendered  affecting  his 
rights,  which  remain  after  allotment,  unaf- 
fected by  the  decree  and  subject  to  adjust- 
ment in  the  appropriate  tribunals ;  Farmers* 
Sf  Merchants*  Bank  v.  Tappan,  5  S.  AM. 
112;  Holloman  v.  Holloman,  5  S.  &  M. 
559 ;  James  v.  Rowan.  6  ib.  393  ;  Enos  v. 
Smith,  7  S.  &  M.  85  ;  Ware  v.  Washington^ 
eS.&  M.  737;  Bisland  v.  Hewett.  11  S.  & 
M.  164 ;  JiggiUs  v.  Bennett,  2G.  610.  And 
if  the  widow  and  adverse  claimant  consent 
that  the  court  shall  try  the  question  of  title 
between  them,  still  there  is  no  jurisdiction, 
and  the  decree  is  void  and  does  not  bind  the 

Sarties;   HoUoman  v.  Holloman;  James  v. 
lowan,  supra.    See  fully  on  the  subject, 

UOWER,  24. 

67.  Same.  Has  the  Probate  Court,  on  the 
petition  of  the  widow  for  dower,  a  right  to 
try  whether  the  marriage  was  void  upon  the 
ground  of  a  want  of  capacity  of  the  parties  to 
contract :  Qucere  ?  PoweU  v.  Powell.  5  C.  783. 

68.  Power  to  try  forfeiture  of  dower  by 
waste.  The  Probate  Court  has  no  jurisdic- 
tion to  try  whether  the  widow  has  wasted  per- 
sonalty of  her  deceased  husband  of  greater 
value  than  her  dower — the  waste  being  set 
up  in  bar  of  her  petition  for  dower ;  Carvth* 
ers  y.  Wilson.  IS.  &  M.  527. 

69.  Ah  to  power  of  court  to  compensate 
widow  for  releasing  her  dower,  see  antej  17. 
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f  to  decree  for  dower  loithout  notice, 

<R,  27. 

s  to  power  to  order  administrator  to 

0  widow  a  note  lie  has  received  for 
er  dower,  see  ante,  20. 

s  to  potver  of  court  to  suhstitufe  ad- 
'.tor  to  lien  on  dower  discharged  by 
Dower,  25. 

iBolyent    Estate    and    Proceedings 
therein. 

eolaration  of  Iniolvenoy  :  the  Time  for 
in^  it,  and  its  Effect  on  Liability  of 
inistrator. 

^len  the  declaration  shoidd  he  made. 
te  may  be  declared  insolvent  at  any 
ir  the  expiration  of  the  nine  months 

1  an  administrator  is  not  allowed  to 

The  whole  period  allowed  for  the 
ition  of  claims  against  an  estate,  is 
to  the  administrator  to  ascertain 
it  is  solvent  or  insolvent,  and  at  the 
on  of  that  time  he  should  know  its 
n  ;  but  as  a  general  rule,  a  declara- 
insolvency  ought  not  to  be  allowed 
•ds ;  Parker  v.  Whiting,  6  H.  332. 
ime  :  Duty  of  (he  administrator  to  he 
It  is  the  diit^  of  an  administrator 
ompt  in  reporting  an  estate  insolvent, 
t  it  be  so.  As  a  general  rule,  this 
done  before  he  pays  any  debt,  for  he 
prefer  creditors,  and  each  of  them  has 
ii  the  assets  in  proportion  to  his  claim, 
an  administrator  is  coerced  to  make 
ts,  he  should  be  excused  upon  ashow- 
liat  effect.  At  the  expiration  of  the 
for  the  presentation  of  claims,  he 
enow  the  condition  of  the  estate.  It 
cuse  for  a  longer  delay  in  reporting 
te  insolvent,  that  there  were  pending 
ainst  the  estate,  especially  if  it  be  not 
hat  these  suits  were  not  brought  to 
payment  of  claims  probated  against 
.te. 

•fore,  where  an  administrator,  four 
fter  the  granting  of  letters  of  ad- 
ition,  reported  the  estate  insolvent 
his  report  showed  he  had  paid  debts 
amount  of  $5,000,  and  had  assets 
d  worth  onlv  $400,  and  that  over 
)f  debts  still  remained  unpaid,  but 
)  showing  of  any  peculiar  circumstan- 
ch  would  justify  the  delay,  and  did 
n  state  that  he  was  ignorant  of  the 
icy  when  he  paid  the  debts  in  full,  and 
rt,  at  the  instance  of  creditors,  refused 
ve  the  report,  it  was  held,  that  the  re- 
of  the  report  was  in  some  decree  in 
retion  of  the  court,  and  in  this  case 
as  no  error  in  its  exercise, 
ims,  however,  that  in  such  a  case  if  he 
provide  for  the  unpaid  creditors,  by 
them  what  they  would  have  received 
there  had  been  no  payment  in  full  of 
ts,  his  report  of  insolvency  should  be 
i;    Bramblett   v.    Webb,   11  S.  &  M. 

Same:     Depreciation  of  property. 


While  it  seems  that  great  and  sudden  depre- 
ciation in  the  value  of  property,  causing  in- 
solvency of  the  estate,  would  ex6use  an  ad- 
ministrator  from  liability  on  account  of  pay- 
ing in  full  certain  debt«,  before  the  deprecia- 
tion look  place,  yet  if,  in  such  ca?e,  he  haa 
had  the  estate  an  unreasonable  length  of  time 
before  he  h^  reported  it  insolvent,  or  if  the 
insolvency  is  the  fault  of  the  administrator, 
the  depreciation  will  not  protect  him.  If  he 
returns  an  estate  insolvent,  after  paying  debts 
in  full,  he  must  have  an  undoubted  excuse. 

Therefore,  where  an  action  was  brought  on 
an  administrator's  bond,  alleging  maladminis- 
tration in  paying  certain  debts  in  full,  and 
leaving  plaintiff's  debt  unpaid,  and  the  de- 
fendant  pleaded  as  an  excuse,  that  the  pay- 
ments were  made  after  the  lapse  of  nine 
months  from  the  grunt  of  administration,  in 
good  faith,  under  the  belief  that  the  estate 
was  solvent,  but  that  it  had  become  insolvent 
by  a  depreciation  in  the  value  of  property; 
it  was  held,  that  the  plea  was  insufficient,  as 
it  might  be  true,  and  yet  the  defendant  still 
be  guilty  of  the  grossest  maladministration. 
The  plea  ought  further  to  have  shown,  that 
the  defendant  had  not  been  guilty  of  malad- 
ministration;  Woodward  v.  FisJier,  11  S.  & 
M.  303. 

75.  Same :  Effect  of  declaration  of  insd- 
vency  in  such  a  case.  Yet,  when  debts  have 
bi'en  improperly  paid  in  full  and  the  estate  is 
then  declared  insolvent  by  the  court,  the  no- 
paid  creditors  have  but  the  residue  of  the  es- 
tate to  look  to.  and  for  the  balance  remaining 
unpaid  from  this  source,  their  remedy  is  on 
the  administrator's  bond ;  Bramblet  v.  Wthh, 
US.  &M.438. 

76.  Effert  of  declaration  of  insolvency  on 
action  against  an  administrator  for  nut  pay- 
ing out  Orssets.  It  is  no  answer  to  an  action 
by  a  creditor  on  an  administrator's  bond, 
complaining  of  the  failure  of  the  defendant 
to  pay  out  a  sum  of  money  which  he  had  re- 
ceived from  the  proceeds  of  land  sold  to  pay 
debts,  that  before  the  money  was  received 
the  estate  had  been  declared  insolvent,  for 
this  would  excuse  him  entirely  from  paying 
out  the  monev.  Whether  the  administrator 
could  retain  the  money  until  the  report  of  the 
commissioners  of  insolvency,  and  the  ascer- 
tainment of  the  plaintiff's  pro  raia  share,  was 
not  decided  ;  Woodward  v.  Fisher ,  11  S.  & 
M.  303. 

77.  Equality  of  creditors :  Payment  of 
debts  contracted  by  execvior.  To  an  action 
on  an  executor's  bond,  alleging,  as  a  breach, 
that  the  executors  h-ad  paid  out  large  sums 
towards  debts  wrongfully  contracted  by  him 
after  the  testator's  death,  and  not  in  dae 
course  of  administration,  when  the  estate  was 
insolvent,  and  leaving  the  plaintiff's  debt  un- 
paid; it  was  pleaded  that  the  money  wa.«  paid 
out  by  them  on  contracts  rightfully  made  by 
them,  in  pursuance  of  the  will :  Held,  that 
the  plea  Was  insufficient;  that  the  creditors 
of  an  insolvent  estate  have  equal  claims, 
although  there  be  a  will,  and  an  executor  can 
make  no  contract  which  will  defeat  their 
claims ;  and  moreover,  the  facts  shoald  have 
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been  pleaded,  so  that  the  court  might  deter- 
mine whether  the  contracts  were  rightfully 
or  wroD^fuUy  made;  Jb, 

77a.  Insolvent  estate  should  be  so  reported. 
Au  administrator  of  an  insolvent  estate  should 
BO  report  it,  and  pay  the  debts  ratably. 
Hence,  if  there  be  several  jadgments  against 
him,  if  he  apply  the  assets  to  the  payment  of 
one  (the  junior),  to  the  exclusion  of  another, 
(the  senior),  it  will  be  a  devastavit ;  Black  v. 
Barton,  6  S.  &  M.  239. 

776.  Execution  actually  levied  entitled  to 
priority.  An  actual  levy,  before  a  declara- 
tion of  insolvency,  of  an  execution,  emanating 
from  a  judgment  rendered  against  an  admin- 
istrator, secures  to  the  creditor  a  right  to 
appropriate  the  property  seized  to  his  execu- 
tion ;  Bass  V.  Heard,  4  G.  131 ;  Trotter  v. 
Parker.  9  G.  473.     See  Post,  109. 

78.  Failure  to  report  insolvency  no  evidence 
of  assets.  The  failure  of  an  administrator  to 
declare  an  estate  insolvent,  is  no  evidence 
of  assets  in  an  action  against  him  suggest- 
ing a  devastavit;  nor  can  the  administra- 
tor in  thai  action  be  rendered  liable  for  such 
failure;  the  remedy  is  an  action  on  his  bond 
for  a  failure  to  administer  the  estate  accord- 
ing to  law;  Howard  v.  Cousins,  7  H.  114. 

79.  I^oof  requisite  for  the  declaration.  An 
estate  may  be  declared  insolvent  by  the  Pro- 
bate Court,  where  from  a  comparison  of  the 
debts  with  the  probable  value  of  the  assets, 
it  appears  that  the  assets  are  not  suflRcient 
to  pay  the  debts  ;  it  is  not  necessary  that  the 
real  and  exact  value  of  the  assets  shall  be 
first  ascertained  by  a  sale  ;  Sattnders  v.  Plan- 
ters' Bh  2  S.  &  M.  287. 

2.  The  Petition  for  the  Declaration. 

79a.  The  petition  for  insolvency.  See  ante, 
54,  59,  60. 

S.  The  Decree  of  Insolvency. 

80.  The  decree  is  conclusive.  The  Probate 
Court  has  a  discretion  in  declaring  an  estate 
insolvent,  where  proper  proceedings  are  had 
for  thai  purpose ;  and  where  this  discretion 
is  exercised,  it  is  conclusive,  unless  appealed 
from  ;  Saunders  v.  Planners'  B^k,  2  S.  &  M. 
287.  And  it  will  not  be  set  aside  on  appeal, 
unless  the  error  be  manifest  in  the  record  ; 

Wi7iston  V.  McLendon,  43  M.  254.  Such  a 
decree  cannot  be  set  aside  at  a  term  subsequent 
to  the  one  at  which  it  was  rendered ;  Smith 
y.  Benson,  2  S.  &  M.  326.     See  ante,  24. 

81.  It  cannot  he  impeached  collaterally. 
The  decree  of  the  Probate  Court  declaring 
aa  estate  insolvent,  cannot  be  impeached  col- 
laterally. Hence,  on  a  motion  in  the  Circuit 
Court  to  stay  execution  on  a  judgment 
against  the  estate,  it  will  be  proper  for  the 
court  to  refuse  to  hear  evidence  tending  to 
show  that  the  estate  is  solvent,  or  that  if  it  be 
insolvent,  it  is  owing  to  the  maladministration 
of  the  administrator ;  Parker  v.  Whiting,  6 
H.  352. 

4.  Commissioners  of  Insolvency :  Their  Beport, 
and  its  Confirmation  and  Prcoaedings  before 
tliexn. 

8J.    The  court  nuiy  compel  them  to  report. 


If  the  con^missioners  of  insolvency  unreason- 
ably delay  to  make  a  report  of  their  action 
on  the  claims  laid  before  them,  the  court  may 
compel  them  to  report ;  Harris  v.  Fisher,  5 
S.  &  M.  74.    See  ante,  33. 

83.  Exceptions  to  the  report.  Exceptions 
to  report  of  commissioners  of  insolvency 
should  be  filed  at  the  term  to  which  the  re- 
port is  maf'e ;  Chewning  y.  Peck,  6  H.  524. 

84.  Action  of  commissioners  presumed  cor- 
rect. That  the  record  of  the  court  does  not 
show  that  the  commissioners  of  insolvency 
made  their  report  under  oath  ;  nor  show  that 
the  advertisement  of  their  meetings  was  made 
according  to  the  order  of  the  court,  does  not 
vitiate  their  proceedings  These  matters  will 
be  presumed  to  have  been  correctly  done,  un- 
less the  record  show  affirmatively  the  con- 
trary ;  Htrring  v.  Wdlons,  5  S.  &  M.  354. 

85.  The  notice  required,  and  time  of  mak- 
ing report.  The  old  statute  (H.  &  H.  409, 
i  80),  provided  that  the  commissioners  of  in- 
solvency should  publish  notice  to  creditors  by 
"  causing  notices  to  be  posted  up  in  such  pub- 
lic places,  and  published  in  such  newspapers 
as  the  Orphans*  Court  shall  direct;  and  six 
months,  and  such  further  time,  not  exceeding 
eighteen  months,  shall  be  allowed  creditors 
for  bringing  in  their  claims  *  *  *  at  the  end 
of  which  time  the  commissioners  shall  make 
their  report:"  Held,  1st.  That  it  was  unne- 
cessary to  post  notice  in  public  places,  if  the 
court  ordered  publication  in  a  newspaper 
only. 

2d.  That  after  the  first  six  mouths,  which 
had  been  allowed  to  creditors  by  the  court, 
had  fully  and  completely  expired,  during 
which  the  court  had  not  extended  the  time, 
the  court  might  afterwards  allow  another  six 
months  if  the  end  of  that  period  was  still 
within  eighteen  months  from  the  time  of  the 
first  appointment. 

3d.  But  if  the  commissioners  did  not  report 
at  the  end  of  the  time  allowed  by  the  court, 
but  did  report  within  the  eighteen  months 
from  their  appointment,  the  report  was  valid  ; 
Saunders  v.  Planters'  B%  2  S.  &  M.  287. 
See  post.  95.  What  would  be  the  efiect  as  to 
the  validity  of  their  proceedings,  if  the  com- 
missioners gave  no  notice  to  creditors,  was 
not  decided,  but  left  an  open  question  in 
Smith  V.  Berry,  1  S.  &  M.  321. 

86.  Waiver  of  the  notice.  Where  a  credi- 
tor has  presented  his  claim  and  answered  ex- 
ceptions to  it,  without  making  any  exceptions 
to  the  legality  of  the  notice,  he  cannot  after- 
wards,  in  the  High  Court,  object  that  the 
notice  was  insufficient;  Robertson  v.  Agri- 
cultural B'k.  6  C.  237.     See  post,  95. 

87.  Actual  notice  not  necessary :  Appoint- 
ment of  new  commissioners.  An  estate  w  as  duly 
reported  insolvent  and  commissioners  regu- 
larly appointed,  and  their  report  made,  at  the 
proper  time,  and  confirmed  after  due  notice. 
Afterwards,  a'creditorwho  had  failed  to  pre- 
sent his  claim,  asked  to  have  the  report  set 
aside  and  new  commissioners  appointed,  on 
the  ground  that  he  had  no  actual  notice  of  the 
appointment  of  the  commissioners,  and  of  the 
time  of  their  sitting,  which  petition  was  re- 
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fused :  Held,  the  action  of  the  court  below  was 
correct  on  both  points  ;  Smith  v.  Berry,  1  S. 
&  M.  321. 

88.  As  to  power  of  court  to  set  aside  judg- 
ment confirming  report  of  commission trs  of 
insolvency,  see  ante,  24. 

89.  Appointment  of  commissioners  of  in- 
solvenry.  Under  the  statute  (H.  A  H.409, 
2  80),  which  provides  that  if  it  appear  that 
the  estate  is  insolveut,  **  then  after  ordering 
the  lands.  Ac,  to  be  j'old,"  the  court  shall  a|»- 
point  commissioners  of  insolvency,  it  is  not 
necessary  to  the  validity  of  the  appointment 
of  the  commissioners,  that  the  land  be  first 
ordered  to  be  sold ;  Saunders  v.  Planters' 
Bh2S,  &M.287. 

6.  The  Presentation  of  Claimi  to  the  Commii- 
lioner,  and  the  Bar  for  Non-presentation. 

90.  Failure  to  present  is  a  bar,  A  crediior 
who  fails  to  present  his  claim  in  proper  time 
to  the  commissioners  of  insolvency,  is  barred ; 
Smith  v.  Berry,  1  S.  &  M.  321 ;  Powell  v.  Car- 
hry.  4  S.  &  M.  86;  Trezcvant  v.  McQueen, 
12  S.  &  M.  575.     See  post,  94a. 

90a.  Presentation  of  continaent  claim  re- 
quired. A  surety  of  an  insolvent  who  has 
paid  the  debt,  after  the  confirmation  of  the 
report  of  the  commissioners  of  insolvency, 
cannot  re-open  it,  to  have  his  claim  let  in ;  it 
was  his  duty  to  have  paid  the  creditor  in  time, 
and  presented  the  claim,  or  to  have  caused 
the  creditor  to  present  it ;  Herring  v.  Wtl- 
lons,  5  S.  &  M.  3.54. 

91.  What  is  a  good  presentation.  If  a 
judgment  be  presented  to  the  commissioners  of 
insolvency,  in  the  name  of  a  bank  which  hus 
been  dissolved  by  quo  warranto  proceedings, 
and  the  judgment  has  been  revived  in  the 
name  of  the  trustee  of  the  bank,  and  the 
voucher  presented  shows  this  revivor,  it  will 
be  regular,  and  considered  as  presented  in  the 
name  of  the  trustee ;  Robertson  v.  Agricultu- 
ral Bank.  6  C.  237. 

92.  Presentation  under  the  Code  of  1857. 
Under  the  provisions  of  the  Rev.  Code  of 
1857,  p.  449,  art  101,  it  ia  not  necessary, 
where  an  estate  is  insolvent,  for  a  creditor, 
whose  claim  is  duly  probated  and  registered, 
to  file  it,  within  the  time  prescribed  by  law, 
with  the  clerk.-  But  when  the  report  of  the 
clerk  is  made,  showing  what  claims  have  been 
probated  and  registered,  and  notice  is  given 
of  a  day  on  whicn  the  report  and  claims  will 
be  taken  up  by  the  court,  for  examination  and 
allowance,  then  it  is  necessary  for  the  creditor 
to  attend  with  the  claim,  and  show  its  justice, 
if  it  be  contested  or  doubtful ;  Gibbs  v.  Stms, 
41  M.  706 ;  Powdl  v.  Cooper',  A2  M.  221.  But 
under  the  statute,  as  it  existed  before  the 
Code  of  1857,  actual  presentation  was  neces- 
Bary.  though  the  claim  was  probated  and  regis- 
tered ;  Hansell  v.  Forbes,  4  G.  42. 

93.  Presentation  where  daim  is  in  suit. 
Under  the  statute  (H.  &  U.  673),  a  creditor 
of  an  insolvent  estate,  whose  claim  is  in  suit 
when  the  declaration  of  insolvency  is  made, 
is  not  required  to  present  the  claim  until  after 
judgment  at  law  on  it ;  yet  if  he  omit  to  do 
BO.  and  the  commission  is  closed  and  the  com- 


missioners* report  confirmed  before  he  gets 
judgment  at  law,  the  claim  will  be  barred, 
and  the  commission  will  not  be  re-opened 
for  his  benefit ;  Trezevant  v.  McQueen,  12 
S.  &M..')75. 

94.  Same :  Remedy  of  creditor  in  such  a 
case.  In  such  a  case  it  is  the  duty  of  the  ad- 
ministrator and  not  of  the  creditor,  to  give 
notice  of  the  suit  to  the  commissioners,  and 
insist  on  a  reservation  of  enoufth  assets  to 
pay  the  pro  rata  share  of  the  judgment, 
should  it  be  obtained.  And  if  he  omit  to 
cause  such  reservation  to  be  made,  and  the 
report  is  confirmed  excluding  the  claim, 
whereby  it  is  barred,  it  will,  it  seems,  be  such 
an  act  of  maladministration  on  his  part  as 
will  make  the  administrator  liable  to  the 
creditor  for  his  wro  rata  share  of  the  assets 
of  the  estate ;  Trezevant  v.  McQueen,  supra. 

But  in  the  same  case,  in  13  8.  &  M.  311, 
the  above  was  overruled  so  far  as  it  expressed 
an  opinion  that  the  administrator  was  liable 
for  not  giving  notice  of  the  suit  to  the  com- 
missioners, and  confirmed  so  far  as  it  held 
that  the  creditor  was  barred. 

A  nd  the  creditor  is  barred,  notwithstanding 
he  may  recover  judgment  aft^r  the  report  is 
confirmed ;  Harrison  v.  Motz  5  8.  &  M.  578. 

94a.  The  bar  extends  to  a  surplus  remain- 
ing after  debts  are  paid  infuU.  The  sUtote 
(11.  0.  668),  in  relation  to  proceedings  where 
the  estates  of  decedents  are  declared  insol- 
vent, provides  for  the  appointment  of  com- 
missioners and  referees,  and  for  suits  at  com- 
mon law  in  certain  cases  for  the  establish- 
ment of  debts  against  the  estate,  and  then 
provides  that  "  if  any  creditor  shall  not 
make  out  his  claim  before  the  commissioners 
within  the  time  of  their  commission,  or  before 
referees,  or  at  common  law  in  the  manner  the 
act  provides,  he  shall  be  forever  barred  of  his 
debt  or  demand,  unless  such  creditor  shall 
find  other  estate  of  the  deceased  not  inven- 
toried or  accounted  for  by  the  executor  or 
administrator  before  distribution  :  Held,\hA% 
this  is  a  statute  of  limitation8,and  is  an  absolute 
bar  to  the  creditor  who  does  not  comply  with 
its  provisions  as  to  all  the  estate  inventoried, 
though  it  should  turn  out  that  a  surplus  of 
the  inventoried  estate  remains  after  the  pay- 
ment of  all  claims  which  have  been  pre- 
sented and  established ;  AUen  v.  Kdih,  4  0. 
232. 

95.  Waiver  of  objection  against  prmar 
ture  report.  It  is  lo  ground  for  re-opening  a 
report  of  commissioners  of  insolvency,  that 
the  order  appointing  them  allowed  twelve 
months  for  the  presentation  of  claims,  and 
their  report  was  made  "and  confirmed  two 
days  before  the  year  expired,  when  the  ap- 
plication tore-open  was  made  by  a  creditor 
whose  claim,  though  in  suit,  was  actually  pre- 
sented to  the  commissioners,  in  time,  and  not 
acted  on  by  them  because  it  was  in  suit; 
Trezevant  v.  McQueen,  12  S.  &  M.  575.  See 
ante,  86  and  85. 

86.  Where  administrator  seela  a  set-off  m 
ground  of  invalidity  of  an  a^gnment.  Jiee 
ante,  18. 

97.  What  daims  are  presentabU  :  Admtn- 
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isfrator's  bond.  An  administrator's  bond, 
without  proof  of  its  breach,  or  the  damages 
occasioned  thereby,  is  not  a  valid  claim, 
which  can  be  presented  against  the  estate  of 
the  obligor;  and  if  presented  to  and  allowed 
by  the  commissioners,  will  be  rejected ; 
Green  v.  Creighton,  7  S.  &  M.  197. 

97a.  Form  (f  decree  on  report.  It  is  no 
objection  to  a  decree  confirming,  a  report  of 
commissioners  of  insolvency,  that  the  Pro- 
bate Court,  on  allowing  the  report,  made  no 
order  of  distribution  of  the  assets.  The 
omission  can  be  supplied  at  any  time  ;  and, 
moreover,  it  is  an  objection  in  which  credi- 
tors whose  claims  are  allowed  are  atone  in- 
terested ;  Hemphill  v.  Fortner,  11  H.  k  M. 
344. 

6.    The  Appointment  of  Befereei ;  Beport  and 
rroceedingi  before  them. 

98.  When  referees  appointed.  The  statute 
(H.  C.  668,  J  103)  provides  that  after  the  re- 
port of  the  commissioners,  "the  creditor 
whose  claim  is  wholly  or  in  part  rejected,  or 
any  executor  or  administrator  who  may  be 
dissatisfied  with  the  said  report  on  a  particu- 
lar claim,  may  for  good  and  sufficient  cause 
shown  to  the  OrphansH'ourt,  have  said  claims 
referred  by  the  said  court  to  'referees,  whose 
report  and  award  thereon  returned  to  the  next 
term  of  the  court,  and  aj  proved  of,  shall  be 
final  and  conclusive."  This  provision  for  the 
appointment  of  referees,  is,  so  far  as  relates  to 
the  creditors  of  the  estate,  subsidiary  to  the 
appointment  of  commissioners,  and  can  only 
be  invoked  by  a  creditor  whose  claim  has 
been  submitted  to  the  commissioners,  and  has 
been  in  whole  or  in  part  rejected  by  them ; 
Smith  V.  Berry,  1  S.  A  M,  321. 

9K  Same:  Under  Rev.  Code  of  1857. 
Under  art.  101 ,  p.  449,  of  theRev.  Code  of  1857, 
the  Probate  Court  may.  on  overruling  excep- 
tions to  a  claim  reported  bv  the  commissioner 
of  insolvency,  appoint  referees  to  examine 
into  its  validity  ;  Allen  v.  Miles  Sf  Adams,  7 
G.  640.  ... 

101.  Waiver  of  irregularity  in  appoint- 
ment. When  the  creditor,  under  the  Act  of 
1821  (H.  C.  668),  objected  to  the  report  of 
the  commissioner  of  msolvency,  and  referees 
were  appointed,  who  reported,  and  then  it 
was  agreed  between  the  administrator  and 
the  creditor,  that  new  referees  should  be  ap- 
pointed, it  was  held  that  this  agreement  was 
a  waiver  of  any  irregularity  in  the  appoint- 
ment of  the  first  set  of  referees,  and  in  setting 
aside  the  report  of  the  commissionors  of  in- 
solvency ;  Regan  v.  Stone,  7  S.  &  M.  104. 

1(12.  Riport  of  referees:  Its  effect.  The 
decree  of  the  Probate  Court  affirming  the 
report  of  the  referees  to  whom  a  contested 
claira  has  been  referred,  is  res  adjudicata ; 
and  hence,  in  an  action  against  the  adminis- 
trator on  his  bond  for  a  refusal  to  pay  a  claim 
so  settled,  it  will  be  incompetent  for  him  to 
impeach  the  validity  of  the  debt ;  Shropshire 
Y.  Probate  Judge.  4  H.  142.  But  the  decree 
is  examinable  in  the  Qigh  Court  on  appeal; 
Reed  v.  Wiley,  5  8.  &  M.  394.  But  if  the  re- 
port allowing  a  claim  be  simply  rejected,  it  is 


not  final  and  the  court  may  recommit  it  to  other 
referees;  Green  v.  Creighton,  7  S.  &  M.  197. 

103.  Set  aside  by  consent  at  a  subsequent 
term.  The  report  of  referees,  to  whom  a 
claim  against  an  insolvent  estate  has  been  re- 
ferred, may  be  set  aside  at  a  term  subsequent  to 
the  one  at  which  it  was  confirmed,  and  a  new 
reference  made  by  consent  of  parties.  Whether 
the  attorneys  alone  have  a  right  to  make  such 
consent ;  Qua^e  f  but  if  they  make  it,  and  it 
is  acquiesced  in  by  their  clients,  who  without 
objecting,  take  testimony  and  re-litigate  the 
claim  before  the  referees,  it  will  be  binding  on 
them;  lb. 

104.  Whefn  claim  should  be  referred  to  a 
jury  instead  of  referees.  Where  there  is  a 
conflict  in  the  evidence  in  relation  to  the 
claim  before  referees ;  and  where  there  is  an 
allegation  of  payment,  and  there  are  various 
and  indefinite  transactions  between  the  claim- 
ant and  the  deceased,  and  the  evidence  of  pay- 
ment is  inconclusive,  which,  render  the  de- 
cision difficult,  it  is  proper  to  submit  the 
cause  to  a  jury;  and  the  High  Court  being 
dissatisfied  with  the  report,  allowing  the  pay- 
ment, in  reversing  the  case,  ordered  that  the 
cause  be  referred  to  a  jury ;  lb. 

105.  Referees  should  report  the  evidence  on 
which  they  act.  Keferees  to  whom  a  claim 
is  referred,  are  not  bound  to  report  the  evi- 
dence on  which  they  act ;  but  in  all  cases 
they  ought  to  do  so,  as  that  is  the  only  mode 
in  which  the  judgment  of  the  Appellate  Court 
can  be  had  on  the  validity  of  the  claim  ;  Green 
V.  Creighton,  7  S.&M.  197. 

106.  Same:  BtU  of  Exceptions  to.  In  a 
petition  by  an  alleged  creditor  to  have  his 
claim  arismg  out  of  an  administration  bond 
executed  by  the  deceased,  allowed,  it  was 
stated,  that  a  decree  of  the  Probate  Court  had 
been  rendered  establishing  a  breach  of  the 
bond,  and  damages  exceeding  the  penalty. 
The  referees  allowed  the  claim  to  the  amount 
of  the  penalty,  reporting  the  allowance  as 
made  on  the  bond  itself,  and  reporting  no 
other  evidence.  The  Probate  Court  rejected 
this  report,  and  the  bill  of  exceptions  taken  to 
that  order  recited  that  the  petitioner's  counsel 
relied  on  the  trial  in  the  Probate  Court  of 
the  exceptions  to  the  report,  on  the  bond,  and 
the  decree  referred  to  in  his  petition  :  Held, 
that  this  was  not  sufficient  evidence  to  show 
to  the  High  Court  that  there  was  such  a  de- 
cree, and  that  it  was  introduced  in  evidence ; 
Jb. 

7.  Misoellaneoni  as  to  Insolvent  Estates. 

107.  Creditqr  of  insolvent  estate  may  siie 
for  devadavit.  A  creditor  of  an  ins(»lvent 
estate,  who  has  presented  his  claim  and  had 
it  allowed,  is  not  thereby  precluded  from 
bringing  an  action  on  the  bond  of  the  admin- 
istrator for  a  devastavit.  If  the  creditor  sue  on 
the  bond  for  the  pro  rata  dividend  only,  then 
he  can  recover  that  and  no  more ;  but  he  can 
sue  for  the  devastavit  and  recover  for  that, 
and  his  remedy  on  the  bond  is  not  afiected  in 
the  least  by  the  action  of  the  Probate  Court, 
in  confirming  the  administrator's  accounts 
and  declaring  the  estate  insolvent  (citing  i^an- 
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dolph  V.  Singleton,  12  S.  &  M.  439) ;  Burrus 
V.  Fisher,  1  0.  22f^. 

108.  As  to  payment  of  debts  after  dedara- 
tion  of  insolvency.    See  ante,  33. 

109.  Same.  If  an  administrator  of  an  in- 
solvent estate  fraudulently  pay  a  creditor  a 
sum  larger  than  his  dividend,  it  is  a  devas- 
tavit to  the  extent  of  the  excess,  and  be  will 
be  liable  therefor,  in  an  action  on  his  bond 
in  favor  of  a  creditor  of  the  estate.  And  an 
allowance  of  such  payment  in  an  account 
rendered  by  an  administrator,  is  no  bar  to  such 
action;  Burrus  v.  Fisher,  1  C.  228;  S.  P., 
Gay  v.  Lemle,  3  G.  309  ;  for  which  see  Exec- 
UTOB  AND  Administrator,  110. 

110.  The  prohibition  of  suits  against.  The 
statute  prohibiting  suits  to  be  brought  against 
an  administrator  after  the  estate  has  been  de- 
clared insolvent,  docs  not  prohibit  the  bring- 
ing of  a  suit  to  set  aside  a  fraudulent  assign- 
ment made  by  the  intestate;  Snodgrass  v. 
Andretvs.  1  G.  472. 

But  suits  which  are  already  pending  when 
the  declaration  is  made,  are  not  abated, 
but  they  proceed  to  final  judgment;  Breckin- 
ridge v.  Mellon,  1  H.273. 

And  the  court  in  which  the  judgment  is 
rendered  will  stay  the  execution  as  required 
by  the  statute;  Parker  v.  Whiting,  6  H. 
352. 

And  the  stay  will  be  granted  not  only  on 
judgments  rendered  after  the  declaration,  but 
on  those  rendered  before,  if  they  remain  unex- 
ecuted at  the  time  of  the  decree  ;  and  in  this 
case  a  stay  was  ordered,  when,  it  seenns,  an 
actual  levy  had  been  made  before  the  declar- 
ation of  insolvency  ;  lb.    See  ante^  776. 

Such  judgments  are  entitled  to  no  priority, 
though  a  judgment  rendered  against  a  deced- 
ent in  his  litetime  does  not  lose  its  prior 
lien  by  the  declaration  of  insolvency ;  Dye's 
AdmW  V.  Bartleft,  7  H.  224.  But  in  the  last 
case,  the  priority  extends  only  to  such  assets 
as  the  judgment  was  a  lien  on  ;  Robertson  v. 
JDemoss,  1  0.  298.  But  if  an  execution  on  a 
judgment  rendered  against  an  administrator 
be  actually  levied  before  a  declaration  of  in- 
solvency, it  will  be  entitled  to  priority  out  of 
the  property  seized  under  it;  Barr  v. 
Heard,  4  G.  131 ;  Trotter  v.  Parker,  9  G.  473. 

An  administrator  may  be  sued  at  law  on  a 
claim  due  by  his  intestate,  at  any  time  after 
the  expiration  of  nine  months  from  his  ap- 
pointment, and  before  declaration  of  insol- 
vency ;  Sanders  v.  Douglass,  3  S.  &  M.  454. 
.111.  Lisolvency  vesti  interest  in  realty  in 
administrator.  A  decree  of  insolvency  so  far 
vests  an  interest  in  the  realty  in  the  admin- 
istrator, as  to  authorize  him  to  bring  a  bill  to 
remove  encumbrances  on  it ;  Norcum  v.  Lum, 
4  G.  299  ;  Williams  v.  Slrafton,  10  S.  &  M. 
418.  It  then  becomes  assets  as  well  as  the  per- 
sonalty, and  he  may  maintain  a  bill  to  set 
aside  a  fraudulent  sale  made  of  it  by  a  forme* 
administrator;  Fomiquet  v.  Forstall,  5  G. 
87.  The  heirs  also  may.  after  insolvency, 
bring  such  a  bill,  since  the  insolvency  may 
have  been  brought  about  by  the  fraudulent 
Bale ;  and  they  are  not  precluded  from  charg- 


ing that  the  estate  was   improperly  so  de- 
clared; Grant  v.  Lloyd,  \2  S.  &  M.  191. 

112.  Right  to  pay  dividend  to  bank  in  iti 
own  notes.  According  to  the  general  rules  of 
law,  an  administrator  of  an  insolvent  estate, 
could  not  pay  a  dividend  allowed  a  bank  ia 
the  depreciated  notes  of  the  bank  obtained 
after  the  dividend  is  declared,  and  he  would 
be  compelled  to  pay  it  in  specie  ;  but  ander 
our  statutes,  which  declare  that  banks  shall 
at  all  times  receive  their  own  notes  in  pay- 
ment of  debts  due  them,  such  payment  woald 
be  allowable.  But  the  money  saved  by  the 
administrator  in  making  the  purchase  of  the 
bank  notes,  will  not  belong  to  him,  but  will 
be  subject  to  be  divided  among  the  creditors ; 
Dahlgren  v.  Piaie.  2  0.  142. 

113.  Accnunta  bility  of  a  dm  in  isi  rator  nfttr 
decree  fur  distribution.  After  a  decree  for 
distribution  of  the  assets  among  the  creditors 
of  an  insolvent  estate,  the  administrator  ceases 
to  be  accountable  to  the  Probate  Court  for 
all  assets  which  have  been  reported  to  the 
court  and  embraced  in  the  decree  of  distribu- 
tion. The  decree  fixing  the  pro  rata  of  each 
creditor  and  directing  payment  thereof  to 
him,  makes  the  administrator  personally  re- 
sponsible to  each  creditor  for  his  share,  and 
for  which  he  is  suable  at  law.  But  the  fidu- 
ciary character  of  the  administrator  and  his 
accountability  to  the  Probate  Court  would 
attach  again  upon  the  discovery  of  new  assets 
which  had  not  been  accounted  for  ;  Anderson 
V.  Tind'ill.  4  C.  332. 

114.  Same:  Execution  on  such  a  decree. 
Where  such  a  decree  is  rendered,  the  Probate 
Ciiurt  has  the  power  to  order  issuance  of  ex- 
ecutions in  favor  of  the  several  creditors 
against  the  administrator  personally  for  the 
sums  respectively  due  them  ;  but  such  an  exe- 
cution ought  not  to  be  issued  until  there  has 
been  demand  of  payment  and  refusal,  or  until 
after  ample  time  for  such  demand;  Poicdly* 
Cooke,  42  M.  221. 

115.  Dotver  in  case  of  insolvency.  Under 
i  22,  art.  164,  p.  468.  of  the  Rev.  Code  of 
1857.  the  widow's  dower  where  her  husband's 
estate  is  insolvent  and  he  dies  without  issue, 
is  onlj  a  life  estate ;  Quin  v.  Coleman,  42  M. 
386. 

11 5a.  Interest  of  heir  after  declaration  of 
tnsolvtncy.  After  the  return  and  confirmap 
tion  of  the  commissioners'  report  of  an  insol- 
vent estate,  the  heirs  have  no  such  interest 
In  the  estate  as  to  authorize  them  to  proceed 
against  the  udministrator  for  final  settlement; 
Bird  V.  FurnisSf  4  G.  44. 

17.  Distribution. 

See  Descent  and  Distribution,  uhique. 
Executor  and  Administrator,  2616  to 
271. 

116.  Jurifictiction  of  Probate  Court,  The 
Probate  Court  alone  has  jurisdiction  to  order 
distribution,  where  the  estate  is  io  the  hands 
of  an  executor  or  administrator ;  Ma  gland  v. 
Green,  14  8.  &  M.  194. 

But  the  Chancery  Court  has  jurisdiction  to 
order  distribution,  where  no  ad miuist ration 
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has  ever  been  granted;  Faroe's  Heirs  v. 
GraveSf  4  S.  &  M.  707;  citicg  McCrea  v. 
Walker,  4  H.  455. 

117.  As  to  right  of  Probate  Court  to  make 
distributee  getting  the  most  valuable  lots^  re- 
fund, see  ante,  15. 

118.  As  to  jurisdiction  of  Probate  CouH, 
where  the  share  has  been  assigned,  see  ante,  19. 

119.  May  ascertain  amount  due.  The  Pro- 
bate Court,  on  a  petition  filed  for  distribn- 
tion,  without  any  formal  allegation  of.  mal- 
administration, may  go  into  a  full  investiga- 
tion of  the  accounts  of  the  administrator, 
and  ascertain  the  amount  due  the  distribu- 
tees ;  and  in  such  a  proceeding,  ihe  adminis- 
trator and  distributees  may  lawfully  consent, 
that  auditors  be  appointed  to  state  the  amount, 
without  any  instructions,  being  given  to 
them  ;  and  on  a  reference,  it  is  not  necessary, 
that  the  principles  on  which  the  auditor  shall 
proceed,  shall  be  first  settled,  but  the  whole 
matter  may  be  reserved  until  the  coming 
in  of  the  report ;  Crowder  v.  ShOfCkleford,  6 
G.  321. 

119a.  Jurisdiction  to  compel  executor  to 
pay  hire  to  legatee.    The  Prooate  Court  has 

I'urisdiction  to  compel  the  executor  to  pay 
lire  to  a  specific  legatee ;  and  this  will  be 
done,  though  the  executor  may  be  entitled  to 
enjoin  it  in  equity,  upon  the  ground  that  the 
legatee  is  indebted  to  him ;  Fonte  v.  Norton, 
7  G.  350. 

1196.  Power  qf  court  to  decide  who  are 
heirs.  The  Probate  Court  has  power  to  de- 
cide who  are  the  distributees  of  an  estate ; 
and  if  it  do  so,  and  the  administrator  in  good 
faith  pay  all  the  assets  to  them,  he  will  be  pro- 
tected, though  an  heir  be  pretermitted ;  but 
if  the  administrator  make  payment  to  those 
he  regards  as  heirs,  without  such  a  decree, 
and  one  be  pretermitted,  he  will  be  responsi- 
ble; Lowrv  V.  McMillan,  6  G.  147.  See 
ante,  23.  Descrnt  and  Distribution,  47, 48, 
49. 

120.  Kefunding  bond.  See  Descent  and 
Distribution,  42  to  4by  and  ante,  5. 

Y.  Issne  Deyisavit  vel  non. 

See  Will,  122,  et  seq. 

121.  Jurisdiction  over.  The  Probate  Court 
has  power  to  order  an  issue  devisavit  vel  non : 
Hamberlin  \ .  Terry ,  7  H.  143.  And  a  peti- 
tion in  that  court  attacking  the  validity  of 
a  will  probated  in  common  form,  and  asking 
for  an  issue  devisavit  vel  non,  is  the  proper 
course  to  pursue ;  Cowden  v.  Dobyns,  5  S.  & 
M.  82. 

122.  Where  the  issue  not  necessary.  The 
Probate  Court  may  set  aside  the  probate  of 
a  deed  which  was  allowed  as  a  will,  without 
an  issue  devisavit  vel  non  ;  Wall  v.  Wall,  1 
G.  91 ;  SaHor  v.  Sartor,  10  G.  760. 

123.  Cannot  set  a^ide  probate  of  wiUfor  iUe- 
gal  bequests.  The  Probate  Court  has  no  ju-* 
risdiction  to  entertain  a  petition  by  the  heir 
to  set  aside  the  probate  of  a  will,  on  the  ground 
of  the  illegality  of  the  bequests  therein  made, 
and  to  re-admit  it  to  probate,  so  far  as  the 
%>eqaest8  are  legal ;  in  a  proceeding  in  rela- 
40 


tion  to  the  probate  of  a  will,  the  court  has 
no  power  to  construe  ita  contents :  Lnisk  ▼. 
Lewis,  3  G.  297. 

124.  Issus  necessary  to  set  aside  probate  of 
will  as  to  realty  alone.  Where  a  will  has 
been  admitted  to  probate,  in  common  form, 
as  a  will  of  realty,  and  it  appear  from  the 
record  that  it  was  attested  and  proved  by 
three  witnesses,  the  proper  mode  in  which  to 
contest  its  attestation  and  probate  as  a  will 
of  realty,  is  to  petition  for  an  issue  devisavit 
vel  non  ;  Murray  v.  Murphy,  10  G.  214. 

125.  Petition  for  in  case  of  fraud:  Case 
in  judgment.  A.  petition  in  the  Court  of 
Probate,  praying  an  issue  devisavit  vel  non, 
charged  that  the  executor  had,  for  his  own 
purposes,  caused  the  will  to  be  written,  and 
then  procured  it  to  be  signed  by  the  testator, 
who  was  ignorant  of  its  contents ;  that  he 
had  a  false  and  fraudulent  debt  against  the 
testator,  which  he  caused  to  be  recognized 
by  the  will  so  obtained ;  that  the  will  virtu- 
ally gave  testator's  slaves  to  the  executor,  by 
directing  that  he  should  tnke  them  at  a  cash 
valuation,  which  he  could  pay  by  means  of 
his  fraudulent  claim  so  recognized  in  it ;  that 
the  will  was  a  consummation  of  a  course  of 
fraud  and  imposition,  which  the  executor  had 
been  practicing  on  the  testator  for  sev- 
eral years,  by  pretended  friendship,  and  by 
furnishing  testator  ardent  spirits  until  he  be- 
came imbecile,  and  came  to  his  death,  and  the 
fraudulent  acts  of  defendant  were  so  concealed 
that  neither  petitioner  nor  her  co-heirs,  by 
reasonable  diligence,  could  have  discovered 
the  fraud  until  it  was  developed  by  accident, 
about  two  months  previous  to  the  filing  of 
the  petition :  Held,  on  demurrer  to  the  peti- 
tion : 

1.  That  the  petition  sufficiently  charged 
fraud  on  the  executor  in  procuring  the  will. 

2.  That  the  allegation  of  concealed  fraud 
was  sufficient  to  bring  the  case  within  the 
proviso,  art.  43,  p.  434,  of  the  Rev.  Code, 
allowing  parlies,  in  cases  of  concealed  fraud, 
two  years  from  the  time  of  its  discovery,  or 
from  the  time  it  might  have  been  discovered 
by  reasonable  diligence,  in  which  to  com- 
mence proceedings  to  set  aside  the  will. 

3.  That  from  the  nature  of  the  acts  charged 
they  were  secret  and  private,  and  not  calcu- 
lated to  awaken  susj  icion  or  inquiry,  and 
that  they,  of  themselves,  constituted  con- 
cealed fraud  ;  and  hence,  it  is  unnecessary 
for  petitioner  to  show  diligence  in  detecting 
the  frauds  until  some  fact  shonld  be  devel- 
oped to  put  her  upon  inquiry. 

4.  The  petition  was  not  multifarious. 

6.  That  it  need  not  be  sworn  to  either  by  the 
petitioner  or  an  agent;  Matthews  v.  Sun- 
theimer,  10  G.  174. 

126.  Heirship  of  contestant  must  be  first 
settled.  If,  in  a  proceeding  to  set  aside  the 
pr<»bate  of  a  will,  the  heirship  of  the  peti- 
tioner be  denied,  the  question  thus  raised  is 

Sreliminary  in  its  character,  and  should  be 
etermined  before  any  trial  is  had  as  to  the 
validity  of  the  will ;  and  it  will  be  error, 
therefore,  for  the  court  to  submit  that  issue 
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and  the  issue  devisavtt  vel  non  to  the  same 
jury;  Edward^  y.  Gaulding,  9  G.  118. 

127.  DtUy  of  Ct-*'cmt  Court  as  to  trial  of 
the  issue.  Where  an  issue  devisamt  vel  non, 
is  sent  from  the  Probate  Court  to  the  Circuit 

,  Court  for  trial,  the  sole  duty  of  the  latter 
court,  in  reference  thereto,  is  to  see  the  issue 
tried,  and  to  certify  the  finding  of  the  jury  to 
the  Probate  Court,  where  a  new  trial  can  be 
granted  or  refused,  and  final  judgment  en- 
tered. If  the  Circuit  Court  enter  judgment 
on  the  verdict  it  will  be  a  nullity,  and  will  not 
authorize  the  suing  out  of  a  writ  of  error 
to  reverse  it ;  Wallace  v,  Wtngatet  6  S.  & 
M.  151. 

128.  Hea  of  res  adjudicata  to  peiitionfor, 
A  plea  of  former  adjudication  interposed  to  a 
petition  for  an  issue  devisavtt  vel  non,  should 
offer  to  prove  the  matter  pleaded  by  the 
record ;  Carpenter  v.  Booker,  4  G.  45. 

VI.    Pleadings,    Practioe  and  Frooednre. 
1.   Pleadings. 

129.  Generally,  The  same  strictness  in 
pleading  is  not  required  in  the  Probate  Court 
as  in  chancery,  but  parties  may,  if  they  see 
proper,  adopt  the  strict  course  of  chancery 

E leadings,  and,  if  they  do,  they  will  be  bound 
y  the  rules  of  the  Chancery  Court  on  that 
subject;  Hurd  v.  Smith,  5  H.  562. 

130.  Vague  petition  not  sufficient.  The 
petition  of  a  distributee  for  the  sale  of  a 
slave  for  distribution,  did  not  state  the  con- 
dition of  the  estate,  nor  the  time  when  ad- 
ministration was  granted,  nor  show  the  ne- 
cessity of  a  sale,  nor  show  an  inability  to 
divide  in  specie  by  the  division  of  other 
property  with  the  slave:  Held,  that  it  was 
doubtful  whether  a  decree  could  be  rendered 
on  so  vague  a  petition ;  Shattuck  v.  Young, 
2  S.  &  M.  30. 

131.  Multifariousness.  A  petition  by  an 
executor  against  -the  legatees,  seeking  to 
bring  into  contestation,  the  estate  of  the  tes- 
tator, and  also  the  estate  of  one  of  the  lega- 
tees under  the  will,  who  was  dead,  and  whose 
estate  was,  by  the  will,  to  go  to  the  surviving 
legatees,  is  multifarious ;  Green  v.  Green,  3 
S.  ife  M.  256.  Is  not  a  bill  in  the  Probate 
Court,  by  the  distributees  against  the  ad- 
ministrator and  his  sureties,  for  an  account, 
and  to  have  the  bond  put  in  suit  liable  to  a  de- 
murrer for  multiplicity  of  parties;  Qaceref 
Washburn  v.  Philips,  6  S.  &  M.  42.5.  A  widow 

and  heir  may  join  in  a  petition  for  an  account 
and  distribution;  Smith  v.  Hurd,  7  H.  188. 

As  to  multifariousness  in  a  petition  for  an 
issue  devisavit  vel  non,  see  ante,  125. 

132.  Petitimi  to  set  aside  sale  must  specify 
its  defect.  A  petition  to  set  aside  a  sale  of 
realty  or  personalty  made  under  the  order  of 
the  court,  should  set  out  in  what  respects  they 
are  invalid ;  a  general  charge  that  they  were 
fraudulent  and  without  authority  of  law,  will 
not  do ;  Leonard  v.  Cameron.,  10  G.  419. 

133.  For  petition  in  case  of  distribution^ 
Bte  ante,  119. 

134.  Fraud  must  be  answered.  A  charge 
of  fraud  must  be  answered  ;  and  this  rule  ap- 
plies to  proceedings  in  the  Probate  Court, 


in  which  chancery  pleadings  are  adopted;  a 
demurrer  to  a  bill  charging  fraud  admits  it ; 
Hurd  v.  Smith,  5  H*  562.  See  Cbancebt,  21, 
et  seq. 

135.  Answer  overrules  a  plea.  If  the  ad- 
ministrator plead  to  a  petition  of  an  alleged 
distributee,  by  denying  his  heirship,  and  after- 
wards  answer  to  the  merits,  the  answer  will 
overrule,  and  be  an  abandonment  of  the  plea; 
Price  V.  MitchtU,  10  S.  &  M.  179. 

136.  Waiver  of  plea  and  replication  by 
answer  and  tried.  If  a  replication  be  filed  to 
a  plea  in  the  Probate  Court,  and  the  defend- 
ant, without  taking  issue  on  the  replication, 
answer,  and  the  cause  be  tried  on  the  petition, 
answer  and  proof,  this  is  a  waiver  of  the  plea 
and  the  replication  ;  Quinn  v.  Moss,  12  S.  & 
M.36.5. 

137.  The  defence  in  answer,  and  the  proof 
must  correspond.  The  administrator  cannot, 
at  the  hearing,  set  up  a  defence  to  a  petition 
for  distribution  inconsistent  with  his  answer; 
and  hence,  if  the  answer  set  up  as  a  defence 
a  delivery  of  the  distributee's  share  by  the 
administrator,  to  the  commissioners  appointed 
to  make  division  of  the  estate,  he  cannot,  at 
the  hearinjr,  show  that  a  delivery  was  made 
to  the  distributee ;  Bradley  v.  Byrd,  12  S.  & 
M.  269. 

138.  Demurrer  to  plea  and  answer.  A  de- 
murrer to  a  plea  in  tbe  Probate  Court  is  un- 
warranted in  practice ;  objections  to  the  plea 
must  be  made  by  setting  it  down  for  hearing; 
Hardy  v.  Gholson,  4  C.  70 ;  Robbins  v.  Mc- 
Millan,  4  C.  434.  A  demurrer  to  an  answer 
is  also  improper  practice.  It  is,  however, 
more  than  a  mere  exception  to  it — it  is  an  ad- 
mission of  its  truth ;  and  if  the  demurrant  go 
to  trial  on  the  petition,  answer  and  demurrer, 
and  if  the  court,  on  overruling  the  demnrier, 
dismiss  the  petition,  the  petitioner  cannot 
complain  that  he  had  no  opportunity  of  con- 
testing the  answer  by  proof,  it  not  appearing 
that  he  applied  for  such  permission;  Coleman 
V.  Lamar.  40  M.  775.  Otijections  should  be 
taken  to  an  answer  by  exceptions,  and  not  by 
demurrer  ;  Ricard  v.  Smith,  8  G.  644. 

139.  Eftct  of  demurrer  as  an  admission. 
A  demurrer  to  a  petition  is  no  admission  of 
the  truth  of  an  allegation,  where  the  allega- 
tion is  shown  to  be  false  by  a  record  filed  with 
the  pet  ition,  and  incorporated  in  it ;  Murray 
V.  Murphy,  10  G.  214.     See  Chancery,  17u. 

140.  Demuirer  good  in  part.  If  a  petition 
be  good  as  to  any  part  of  the  relief  prayed 
for,  though  bad  as  to  other  parts,  a  demurrer 
filed  to  the  whole  petition  will  be  overruled; 
Cole  V.  Leake.  5  C.  7o7 ;  Leonard  v.  Cameron, 
10  G.  419.  WeUs  v.  MitcheU,  lb.  800.  See 
Chancery,  160. 

2.  Practioe  and  Prooedore. 
A.  Application  to  dkolarb  Bond  PORPirrES) 

IS   EX    PARTE. 

141.  Same.  Au  application  to  the  Probate 
Court  to  have  an  administrator's  bond  de- 
clared forfeited  and  put  in  suit,  is  intended  to 
be  ex  parte  in  its  character,  and  the  sureties 
on  the  bond  have  no  right  to  contest  their 
liability  on  the  bond  in  that  stage  of  the  pro- 
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ceedin^.  Asa  general  rule,  the  court  should 
allow  the  bond  to  be  put  in  suit,  on  the  appli- 
cation of  a  party  interested.  1'he  instances 
are  rare  in  which  this  will  be  refused ;  Wash' 
bum  V.  Philips,  6  S.  &  M.  425. 

B.    Attachments  for  Contempt. 

142.  Same,  The  Probate  Court  has  power 
to  enforce  obedience  to  its  orders,  by  attach- 
ment ;  Moore  v.  Probate  Judge^  W.  310.  The 
Act  of  1846  (Session  Laws,  p.  144),  which 
provides  for  the  issuance  of  attachments  to 
enforce  the  decrees  of  the  Probate  Court,  in- 
troduces no  new  remedy— such  power  has 
long  belonsred  to  the  Probate  Court  (citing 
Moore  V.  Probate  Judge,  supra) ;  Veiiver  v. 
Martin,  10  S.  Jk  M.  103.  The  Probate  Court 
has  power  to  imprison  an  administrator,  exe- 
cutor, or  guardian,  for  contempt,  on  account 
of  his  failure  or  refusal  to  comply  with  any 
lawful  order  of  the  court;  Watson  v.  Wtt- 
Itams.  7  G.  331. 

143.  Same:  High  Court  has  no  power  to 
revise.  The  High  Court  has  no  power  to  re- 
vise the  action  of  the  Probate  Court,  in 
imprisoning  an  administrator,  &c.,  for  a  con- 
tempt in  refusing  to  obey  its  lawful  orders. 
The  Probate  Court,  like  all  others,  is  the 
sole  and  exclusive  judge  of  contempts  against 
its  authority;   Waison  v.  Williams,  supra. 

144.  What  is  a  contempt,  and  proceedings 
to  punish  it.  It  is  a  contempt  for  which  he  is 
punishable,  for  an  administrator  to  refuse  or 
neglect  to  pay  over  a  sum  of  money  adjudged 
bj  the  Probate  Court  to  be  paid  ;  and  it  is 
no  bar  to  a  proceeding  to  punish  for  the  con- 
tempt, that  a  former  citation  had  been  issued 
for  the  same  purpose,  at  the  instance  of  the 
party    now  complaining,   and    that    on   the 
hearing  thereof  it  had  been  dismissed  by  the 
court.     Such  a  proceeding  is  only  process  to 
enforce  the  judgment  of  the  court,  and  the 
quashal  or  dismissal  of  it  does  not  affect  the 
jndg^ment  from  which  it  emanates,  nor  the 
right    of  the  party  to  enforce  it  by  similar 
process  ;   Vertner  v.  Martin.  10  S.  &  M.  303. 

145.  Same.  Where  an  insufficient  plea  is 
put  in  to  a  proceeding  for  an  attachment  for 
«  contempt,  the  court  will  order  a  peremp- 
tory attachment;  lb. 

C.  Auditors. 

146.  Same.  It  is  unnecessary  that  auditors 
to  whom  the  stating  of  an  account  is  re- 
ferred, shall  be  sworn ;  Benoit  v.  Brill,  2  C. 
83. 

147.  Power  of  court  to  appoint.  The  Pro- 
bate Court  is  authorized  by  statute  (H.  C. 
663,  2  87),  to  refer  the  accounts  of  executors, 
graafdians,  &c.,  to  auditors  to  restate  the 
same  whenever  exceptions  have  been  filed 
thereto.  This  statute  is  merely  directory  as 
to  the  mode  of  exercising,  in  a  particular 
case,  the  general  jurisdiction  of  the  court 
over  the  accounts  of  administrators,  &c. 
and  the  appointment  of  auditors  to  restate 
acconnts  being  thus  within  the  general  juris- 
diction of  the  court,  the  parties  to  a  proceed- 
ing* for  distribution,  may  lawfully  consent  to 
their   app<>ia^iQ6Qt,  and  a  reference  to  them 


of  the  accounts  of  an  administrator,  &c., 
with  instructions  to  report  the  balance,  sub- 
ject to  distribution ;  Crowder  v.  Shacldsford, 
6  G.  321. 

148.  Exceptions  to  auditor's  report.  When 
the  final  account  of  an  administrator  has 
been  referred  to  auditors,  exceptions  may  be 
filed  to  their  report  after  it  is  brought  in ; 
and  such  exceptions  may  be  determined  by 
the  court  on  the  evidence  reported  by  the 
auditors,  and  on  such  other  evidence  as  the 
parties  may  see  proper  to  bring  before  the 
court.  Ani  when  exceptions  are  filed, 
it  is  the  duty  of  the  court  to  try  them,  and 
not  for  that  reason  to  reject  the  report; 
Benoit  v.  Brill,  2  C.  83.     ^Qe  post,  151. 

149.  Setting  aside  auditor's  repoH.  After 
the  report  of  auditors,  to  whom  has  been  re- 
ferred an  administrator's  account,  has  been 
confirmed,  the  Probate  Court  will  not,  at  a 
subsequent  term,  set  it  aside.  The  party  ob- 
jecting to  the  confirmation  should  hav6  ap- 
pealed. Has  the  court  the  power,  at  a 
subsequent  term,  to  set  aside  the  report; 
Quo&ref  Freeman  v.  Rhodes,  3  S.  &  M.  329. 

D.     Costs  and  Continuance. 

149rt.  Costs.  The  awarding  of  costa  in  a 
litigation  in  the  Probate  Court,  is  a  matter 
within  the  sound  discretion  of  the  court,  ac- 
cording to  the  rule  in  chancery.  Where 
there  was  a  contest  between  two  as  to  who 
should  be  appointed  guardian  of  an  orphan, 
and  after  two  terms,  one,  who  was  step-father 
to  the  orphan,  withdrew  his  application,  and 
the  court  awarded  that  each  party  should 
pay  the  costs  of  his  own  witnesses,  the  High 
Court  approved  it,  as  a  proper  exercise  of  its 
discretion;    Wliite  v.  Littlefiefd,  7  H.  406. 

1496.  Continuance  on  failure  of  the  tem^. 
Where  parties  are  cited  to  appear  at  a  certain 
term  of  the  Probate  Court,  aud  the  term  fails, 
this  operates  as  a  continuance  ;  and  the  par- 
ties are  bound  to  appear  at  the  next  term,  as 
if  they  had  regularly  been  cited  to  appear 
then  ;  Hanks  v.  Neat,  4A  M.  212. 

E.    ECCLBSIASTICAL  CODRTS. 

150.  Same.  In  the  absence  of  statutory 
directions,  the  modes  of  procedure  adopted 
in  the  Ecclesiastical  Courts  in  England  are 
necessarily  in  force  in  the  Probate  Courts ; 
Cowden  v.  Dobyns,  5  S.  &  M.  82 ;  Mc  "Millie 
V.  Van  Vacter,  6  G.  428.  But  questions  of 
jurisdiction  are  determined  by  the  constitu- 
tion, and  not  by  reference  to  these  courts ; 
Mc  Willie  v.  Van  Vacter,  supra. 

F.     ExcKPTioN  TO  Accounts. 

151.  Same.  When  an  account  is  stated  by 
the  probate  judge  in  vacation,  or  by  a  com- 
missioner, exceptions  thereto  may  be  filed  in 
the  court  when  it  is  presented  for  allowance. 
The  chancery  rule,  requiring  exceptions  to  be 
filed  before  the  commissioner,  does  not  apply 
to  the  Probate  Court ;  Smith  v.  Hurd,  8  S. 
&  M.  682.  See  ante,  148.  Executor  and 
Administrator,  70. 

G.    Fieri  Facias. 

152.  Fieri  facias  in  Probate  Court,    The 
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remedy  hj  fieri  facias  provided  in  the  act  of 
1846  (Session  Laws,  p.  144).  for  enforcing  the 
decrees  of  the  Probate  Court,  is  a  new 
remedy;  Vertner  v.  Martin,  lOS.  &  W.  103. 
But  it  allows  that  writ  only  on  judgment  or 
decree  rendered  after  its  passage ;  Caruth 
V.  Anderson,  2  C.  60.  The  power  exists 
under  the  Act  of  1857.  See  Guardian  and 
Ward,  80a. 

H.    Jury  Trial. 

153.  Same.  See  Descent  and  Distribu- 
tion, 28,  and  ante,  12,  104. 

I.     Motion  to  Dismiss. 

154.  Effect  of,  A  motion  to  dismiss  a 
petition  without  answer  or  proof,  is  an  admis- 
sion of  the  truth  of  the  facts  stated  in  it.  and 
it  will  be  error  to  sustain  the  motion  if  the 
facts  stated  in  the  petition  entitle  the  peti- 
tioner to  relief;  Treadwell  v.  Sorrell,  1  C. 
56H. 

K.    Proceedings  against  Absent  Adminis- 
trators. 

155.  Same,  Where  an  administrator  has 
left  the  State,  taij:ing  with  him  the  personal 
property  of  the  intestate,  can  the  dbtributees 
proceed  against  him  for  an  account,  and  to 
have  his  bond  put  in  suit  against  the  sureties, 
on  publication  of  notice  to  him  as  a  non- 
resident; Qu(erel  Washburn  v.  Phillips, 
6  S.  &  M.  425. 

L.    Proceeding  for  New  Security. 

156.  Same,  Where  a  petition  is  filed 
against  an  executor,  &c.,  complaining  of  the 
insufficiency  of  his  sureties,  and  asking  that 
he  be  compelled  to  give  other  security,  the 
sureties  are  competent  witnesses  to  prove 
their  own  sufficiency,  and  if  they  do  this,  thjB 
petition  must  be  dismissed,  unless  the  evi- 
dence is  overturned  by  other  proof;  Ross  v. 
Mims,  7  S.  &  M.  121.  See  post  163,  164. 
Executor  and  Administrator,  95. 

M.  Pro  confesso, 

157.  Same.  In  plenary  proceedings  in  the 
Probate  Court,  it  is  irregular  to  take  a  decree 
against  a  defendant  not  answering,  without 
first  entering  a  pro  confesso  against  him ; 
WashbxLrn  v.  Phillips,  6  S.  &  M.  425.  Yet 
in  a  proceeding  by  a  distributee,  for  distribu- 
tion, it  will  be  error  to  enter  a  final  decree 
against  an  administrator,  upon  pro  confesso, 
without  any  account  being  taken,  or  any  proof 
introduced,  to  show  the  amount  in  the  hands 
of  the  administrator ;  Mundy  v.  Calvert,  40 
M.  181. 

N.    Proc^dings  to  attack  Constructite 
Appointment  of  Executor. 

158.  Same,  The  propriety  of  the  decree 
of  the  Probate  Court  sustainmg  the  construc- 
tive appointment  of  an  executor  by  a  will, 
cannot  be  attjicked,  in  a  proceeding  instituted 
by  a  distributee  to  revoke  the  letters  testa- 
mentary so  granted,  and  to  procure  the  ap- 
pointment of  an  administrator  cum  ^es/amen^o 
annexo;  Grant  v.  Spann,  5  G.  294. 


0.  Records. 

159.  Depositions.  Depositions  taken  ia  a 
suit  in  the  Probate  Court  are  not  necessarily 
a  part  of  the  record  of  that  suit,  except  oq 
appeal  to  the  High  Court ;  Lipscomb  v.  Pot- 
tell,  9  G.  476.     See  post,  224. 

P.  Stating  Accounts. 

160.  Same,  The  Probate  Court  may,  after 
referring  an  account  to  a  master  or  commis- 
sioner to  be  stated,  proceed  to  state  the  ac- 
count without  waiting  for  his  report ;  Satler- 
white  V.  Littlefitld,  13  S.  &  M.  302.  And 
generally,  the  court  may  audit  or  re-state  an 
account,  or  refer  it  to  a  commissioner;  Gray 
V.  Harris,  43  M.  421.  After  sustaining  ex- 
ceptions  to  an  account,  the  court  may  re-com- 
mit it  to  a  commissioner  with  instructions  to 
report  in  accordance  with  the  opinion  of  the 
court ;  Crowder  v.  Shackelford,  6  G.  321.  See 
a7ite,  147.  The  court  may  calculate  interest 
due  on  an  account,  without  referriojr  the  mat- 
ter to  a  commissioner ;  Crump  v.  Gerock,  40 
M.  765. 

Q.  Widow's  Application  for  Au/)wancb. 

161.  Same.  A  widow's  application  for  a 
year's  allowance  is  purely  ex  parte,  and  can- 
not be  conifsted  by  the  administrator;  Mor- 
gan V.  Morgan,  7  G.  348. 

In  making  the  division  of  the  year's  allow- 
ance, between  the  widow  and  the  children  of 
the  decedent  by  another  marriage,  the  court 
may  act  directly,  or  through  commissioners; 
Womack  v.  Boyd,  2  G.  443. 

162.  Same.  The  acts  of  ministerial  officers 
required  by  law  to  be  reported  to  the  court, 
are  binding  and  valid  only  by  ratification  of 
the  court.  Hence,  an  allowance  made  bj  the 
appraisers  of  an  estate  for  a  year's  support 
to  the  widow  and  children,  is  subject  to  the 
revision  of  the  court,  and  it  may  be  set  aside, 
and  the  whole  matter  re-oommitted,  if  the  al- 
lowance be  exorbitant ;  Donald  v.  Mc  Wlwr- 
ter,  40  M.  231.    See  Widow,  7,  et  seq, 

R.  Duty  of  Probate  Court  to  require  new 
Surety. 

163.  Same.  Tf  the  surety  of  an  admin istra- 
tor,  &c..  be  insufficient,  it  is  the  duty  of  the  court 
to  require  new  surety ;  Kilcrease  v.  Ki  I  crease^ 
7  H.  311.  And  so  if  the  penalty  of  the  bond 
be  insufficient,  the  court  may,  of  its  own  mo- 
tion, require  a  new  bond.  The  duties  of  this 
court  are  peculiar  in  this  respect  and  it  ro»y 
exercise  a  general  supervision  over  executors, 
&c.,  and  see  they  do  their  duty,  withont  being 
requested  to  do  so  by  per/ons  interested; 
Ward  v.  Tlie  State.  40  M.  108.  But  the  judge 
has  no  such  power,  yet  if  he  exercise  it  in 
vacation,  and  the  administrator  give  the  bond« 
it  will  be  binding,  unless  the  order  were  set 
aside  on  appeal ;  Ward  v.  The  Slaiey  suprtu 
See  ante.  155,  156. 

164.  Requiring  executor  to  give  bond  when 
he  ^H  excused  by  the  will.  Art.  54.  p.  436,  of 
the  Rev.  Code  of  1857,  provides  that,  **  when 
the  testator  by  will  shall  direct  that  bis  ex- 
ecutor shall  not  be  required  to  give  bond,  then 
none  shall  be  required,  unless  the  coart,  at 
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any  time,  sboald  have  good  reason  to  sus- 
pect the  executor  of  fraad  or  maladministra- 
tion." This  statute  only  reiterates  what  has 
been  the  rnle  of  conrts  having  the  jurisdic- 
tion of  the  administration  of  estates.  And  if 
on  application  of  a  party  interested,  or  on  its 
own  motion,  the  court  direct  the  executor  to 
give  bond,  and  he  fail  to  obey,  the  court  may 
revoke  his  letters ;  Clark  v.  Niles,  42  M.  460. 

Vn.  Bills  of  Eeview. 

165.  Power  of  the  court  to  entertain. 
Whether  the  Probate  Court  can  entertain  a 
bill  of  review;  Quaere?  But  if  a  bill  of  re- 
view be  filed  and  dismissed,  the  court  cannot 
afterwards  entertain  another  bill  to  set  aside 
the  decree  of  dismissal,  upon  the  ground 
that  it  is  erroneous ;  Alexander  v.  Smith,  4 
S.  &  M.  258. 

The  Probate  Court  has  no  power  to  enter- 
tain a  bill  of  review ;  Cmvden  v.  Doht/ns.  5 
S.  &  M.  82 ;  Ham's  v.  Fisher,  5  S.  &  M.  74  ; 
Farmer  ^  Merchants  B'k  v.  Tappan,  5  S. 
&  M.  112.  And  the  rule  is  the  same  if  the 
judgment  sought  to  be  reviewed  is  void  ; 
for  in  that  case  it  may  be  treated  as  a  nullity, 
and  such  proceedings  had,  as  if  it  had  not 
been  made;  Washburn  v.  Phillips^  5  S.  & 
M.  600. 

167.  Same:  The  statute  of  1846,  alloxoing 
bills  of  review.  By  the  statute  of  1846  (El. 
C.  728,  2  3),  power  was  given  to  the  Probate 
Court  to  entertain  bills  of  review,  "  for  the 
correction  of  any  interlocutory  or  final  decree 
of  said  court,  in  the  same  manner  and  accord- 
ing to  the  same  rules,  as  the  same  are  enter- 
tained by  courts  of  equity."  In  proceedings 
for  the  nnal* settlement  of  an  administrator, 
any  person  interested  may,  by  a  bill  of  review, 
open  and  cause  to  be  examined  by  the  court, 
any  annual  or  partial  settlement,  and  any 
person  interested  may  at  any  time  within  two 
years  after  final  settlement,  by  bill  of  review, 
open  the  accoun^t  of  an  administrator.  &c., 
and  surcharge  and  falsify  the  same,  and  not 
afterwards  saving  to  minors  and  ftmmes 
covert,  the  same  time  after  the  removal  of 
their  disabilities. 

The  Rev.  Code  of  1857,  art.  33,  p.  431,  al- 
lows bills  of  review  in  two  years  to  any  final 
order,  saving  to  minors  whose  guardians  have 
not  been  served  with  process,  the  like  time 
after  the  removal  of  tneir  disability,  and  in 
proceedings  for  final  settlement,  any  party 
iuterested  may  surcharge  and  falsify  annual 
and  partial  accounts. 

168.  Constitviionality  of  the  act.  The  act 
is  constitutional ;  McCvJUom  v.  Box,  8  S.  & 
M.  619. 

169.  BiUs  of  review  extend  under  the  Act 
of  1846,  to  interlocutory  orders.  Under  the 
Act  of  1846,  the  Probate  Court  has  power 
to  entertain  bills  of  review  **  in  the  same 
manner  and  according  to  the  same  rules,  as 
the  same  are  entertained  in  courts  of  equity," 
and  in  addition,  the  power  is  granted  to  en- 
tertain bills  of  review  to  interlocutory  de- 
crees ;  West  Feliciania  R.  R.  Co.  v.  Stockett, 
5  O.  739;  S.  P.,  as  to  interlocutory  orders; 
JLustin  V.  Lamar,  post,  170, 174. 


170.  The  statute  is  not  retroactive.  The 
Probate  Court  prior  to  the  Act  of  1846.  had 
no  power  to  entertain  a  bill  of  review ;  and 
final  decrees  of  the  court  before  that  time 
were  in  fact  final  and  conclusive,  and  were 
unimpeachable  except  on  appeal,  or  writ  of 
error,  or  by  bill  in  chancery  for  fraud ;  that 
statute  is  not  retroactive,  and  does  not  confer 
the  power  on  the  court  to  entertain  bills  of 
review,  to  final  accounts  made  before  its 
passage;  Austin  v.  Lamar.  1  C.  189  ;  Hardy 
V.  Oholson,  4  C.  70 ;  Pendleton  v.  Prestridge, 
12  S.  &  M.  302;  and  if  it  were  intended  to 
have  a  retroactive  effect,  as  to  decrees  which 
were  final  and  conclusive,  it  seems  it  would 
be  unconstitutional  and  void ;  Hooker  v. 
Hooker,  10  S.  &  M.  599 ;  Steivart  v.  David- 
son, lb.  351. 

And  in  the  last  named  case,  a  bill  of  review 
was  filed  by  an  infant  creditor  of  an  insolvent 
estate,  which  sought  to  re-open  a  decree  con- 
firming a  report  of  commissioners  of  insolv- 
ency, upon  the  ground  that  the  commission 
lacked  one  day  of  being  kept  open  six  cal- 
endar months,  as  the  law  required.  The  court 
said,  that  the  Act  of  1846,  had  no  retroactive 
operation,  and  that  the  decree  could  only  be 
corrected  bv  appeal  or  writ  of  error,  and 
that  it  would  be  unconstitutional  to  provide 
by  law  for  the  re-opening  of  decrees  and 
judgments,  which  are  final  and  conclusive 
according  to  the  law,  as  it  existed  when  they 
were  rendered  (but  it  was  not  decided 
whether  the  statute  requiring  the  commission 
of  insolvency  to  be  kept  open  at  least  six 
months,  meant  lunar  or  calendar  months) ; 
Stewart  v.  Davids'm,  supra. 

171.  Effect  of  the  statute  on  final  decrees 
made  after  its  date.  Under  the  Act  of  1846, 
the  final  settlement  of  guardians,  executors, 
&c.,  are  not  final  and  conclusive  till  two 
years  have  elapsed ;  and  within  that  time 
any  person  interested  may  surcharge  and 
falsify  them,  by  bill  of  review  ;  and  this  right 
extends  to  introducing  proof,  dehors  the 
record,  to  show  the  falsity  of  the  account ; 
McCollum  V.  Box,  8  S.  <k  M.  619.  See  post, 
173. 

But  under  the  Act  of  1857,  bills  of  review 
are  not  allowed  to  interlocutory  orders ;  and 
therefore  a  bill  will  not  lie  to  review  an  order 
probating  a  will  in  common  form  ;  Murray  v. 
Murphy.  10  G.  214 ;  S.  P.,  Crump  v.  Gerock, 
40  M.  765. 

172.  Bill  of  review  for  new  matter.  It  is 
well  settled,  that  a  bill  of  review  for  newly 
discovered  matter,  is  allowable  only  where  the 
new  matter  first  came  to  the  knowledge  of 
the  complainant,  after  the  time  when  it  could 
have  been  used  on  the  former  hearing.  A 
claim  which  had  been  rejected  by  the  commis- 
sioners of  insolvency,  was  again  presented 
by  a  petition  to  have  it  referred  to  referees 
under  the  statute,  and  a  decree  awarded  for 
that  purpose.  After  the  lapse  of  seventeen 
months,  their  report  allowing  the  claim,  was 
confirmed  by  the  court.  After  this,  the  ad- 
ministrator filed  a  bill  to  review  these  pro- 
ceedings, upon  the  ground  that  the  adminis- 
trator had  discovered  that  over  one-half  of 
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the  debt  had  been  paid  by  the  intestate^  and 
that  the  discovery  was  made  after  the' order 
of  reference  was  made  (not  after  the  confirm- 
ation of  the  report).  A.  decree  pro  confesso 
was  made  setting  aside  the  order  of  reference, 
and  the  order  con6rming  the  report:  Held, 
on  writ  of  error  to  this  decree,  that  the  bill 
showed  no  ground  for  a  review  of  the  pro- 
ceedings ;  that  the  order  of  reference  was 
proper,  even  though  the  payment  had  been 
made,  and  that  ignorance  of  the  admin- 
istrator at  that  time  of  the  payment,  was  no 
ground  for  reviewing  the  aecree  con6rming 
the  report ;  as  he  might  have  known  of  the 
payment  when  the  order  of  confirmation  was 
made ;  West  Feliciana  R.  K.  Co.  v.  Stockett, 
5  0.  739. 

173.  Extent  of  the  right  to  a  hill  of  review. 
Under  the  Act  of  1 846.  allowing  bills  of  review 
to  final  settleme^its,  for  the  purpose  of  snrchsirg- 
ingand  falsifying  them  within  two  years  after 
the  decree  passing  the  accounts,  a  bill  of  review 
maybe  filed  at  any  time  within  the  two  years, 
for  any  error  which  may  exist  in  the  account, 
whether  the  same  be  apparent  on  the  face  of 
the  account  or  not,  and  without  any  showing 
that  any  new  matter  has  been  discovered ; 
Gadberry  v.  Perry ^  5  C.  114.  It  appears, 
therefore,  that  the  rule,  as  to  new  matter, 
stated  in  ante,  172,  does  not  apply  to  bills  to 
review  final  accounts.    See  also,  ante^  171. 

174.  Bilh  of  review  to  annvAd  accounts,  A 
bill  of  review  is  unnecessary  in  order  to  re-open 
annual  accounts.  They  are  not  conclusive, 
but  only  pnma  facie  correct,  and  may  be 
corrected  on  final  settlement  without  a  bill  of 
review.  But,  nevertheless,  if  such  course  be 
adopted,  it  will  be  regular,  as  bills  to  review 
interlocutory  orders  are  allowed  by  the  stat- 
ute ;  Austin  V.  Lamar,  1  C.  189;  S.  P., 
T^e^^  Feliciana  R.  R.  Co.  v.  Stockettt  ante, 
169. 

175.  Right  of  guardian,  administrator, 
ffc,  to  review  their  own  accounts.  Bills  of 
review  (under  the  Act  of  lf57)  lie  only  to  a 
final  order  or  decree ;  but  in  proceedings  for 
a  final  account,  any  party  interested  may 
surcharge  and  falsify  the  annual  accounts ; 
and  this  gives  the  right  to  a  guardian  to  cor- 
rect, on  final  settlement,  errors  in  his  annual 
accounts  prejudicial  to  him ;  Crump  v.  Ge- 
rockt  40  M.  765,  decided  in  1866.  But  in 
Johnson  V.  Miller.  4  G.  553,  decided  in  1857,  it 
was  held  that  the  decree  of  the  Probate  Court, 
allowing  the  annual  account  of  a  guardian, 
was  final  as  to  him.  in  that  court ;  that  the 
ward  might  re-open  it.  but  the  guardian  could 
not.  In  Coffin  v.  Bramlett,  42  M.  194  (de- 
cided in  1869).  it  was  held  that  the  annual 
accounts  of  guardians,  &c.,  are  conclusive 
against  them  in  t  le  courts  where  they  are 
rendered  ;  that  inaccuracies  in  such  accounts, 
arising  from  inadvertence,  oversight,  miscal- 
culation, or  palpable  mistake,  may,  in  proper 
cases,  be  corrected  in  the  Probate  Court,  but 
where  a  guardian  states  a  balance  against 
him  in  dollars  and  cents,  he  cannot  impeach 
it  by  showing  that  the  balance  was  money 
collected  in  a  depreciated  currency ;  citing, 
among  other  cases,  Johnson  v.  Miller,  supra  ; 


Effinger  v.  Richards,  6  O.  540  ;  McFarkne 
V.  Randie,il  M..  411;  which  cases  are  to  the 
same  effect. 

In  Effinger  v.  Richards,  6  G.  540,  it  was 
held,  that  where  a  partial  settlement  was 
made  jointly,  by  two  co-administrators,  and  a 
debt  due  to  the  intestate  by  one  of  ihera,  who 
was  a  distributee  of  the  estate,  was  therein 
charged  by  the  accountants  as  having  been  re- 
ceived by  them,  it  is  competent  for  the  other, 
upon  a  final  settlement  of  his  accounts,  to  ex- 
onerate himself  from  liability  therefor,  by 
showinar  that  the  money  was  not  in  fact  paid, 
but  that  the  charge  was  made  in  pursuance 
of  an  agreement  between  him  and  bis  co-ad- 
ministrator, that  it  was  to  operate  as  a 
crediti  on  the  distributive  share  of  the  latter. 

See  ExKCUTOR  axd  Administrator,  66. 68. 
Post,  187,  190a.  Guardian  and  Ward,  15,  et 
seq. 

1 76.  For  error  on  face  of  proceedings  may 
be  filed  without  have.  A  »»ill  of  review  for 
error  apparent  on  the  face  of  the  proceed- 
ings, may  be  filed  without  previous  leave  of 
the  court ;  Denson  v.  Denson,  4  G.  560. 

177.  As  to  perfoi'mance  of  tlie  decree.  A 
bill  of  review  may  be  filed  without  perform- 
ance, on  the  part  of  the  complainant,  of  the 
decree  sought  to  be  reviewed.  But  the  filing 
of  the  bill  will  not  arrest  the  execution  of  the 
decree,  unless  complainant,  by  order  of  court, 
execute  a  bond  according  to  the  statute ;  Ih. 

178.  Bill  to  review  void  decree.  A  bill  of 
review  presupposes  a  valid  decree  to  be  re- 
viewed, and  if  the  final  settlement  sought  to 
be  reviewed,  be  void  for  want  of  notice,  a  bill 
of  review  is  not  the  proper  remedy ;  Pendle- 
ton V.  Prestrtdge.  12  8.  &  M.  302.  But  con- 
tra. Bowers  v.  Williams,  5  G.  324,  where  it 
is  held  that  a  bill  of  review  is  the  proper  rem- 
edy to  annul  a  final  settlement  made  wiihoat 
notice ;  S.  P.,  Neal  v.  WeUons,  12  S.  k  M. 
649. 

179.  What  is  a  bill  of  review:  Case  in 
judgment,  A  petition,  in  the  Probate  Court, 
attacking  the  final  settlement  of  an  adminis- 
trator, as  inaccurate  and  fraudulent,  and  seek- 
ing to  surcharge  and  falsify  his  accounts,  and 
praying  for  a  decree  to  open  the  account  for 
correction  of  errors,  is  a  bill  of  review,  and 
does  not  lie  when  the  settlement  was  passed 
prior  to  the  Act  of  1846,  allowing  bills  of  re- 
view; Pendleton  v.  Prestridge,  12  S.  k  M. 
302. 


YIII.     Behearing. 

180.  Not  granted  after  the  term.  A  re- 
hearing cannot  be  granted  after  the  term  at 
which  the  decree  was  entered.  'I  he  remedy, 
in  such  a  case,  is  by  bill  of  review  ;  and  it  is 
no  ground  for  granting  a  re-hearing  at  a  sab- 
sequent  term,  that  a  bill  of  exceptions,  taken 
on  the  trial,  and  embodying  the  evidence,  has 
been  lost ;  Planters'  B'k  v.  Neely,  7  H.  80, 

And  so,  if  exceptions  to  an  answer  be  over- 
ruled, a  re-hearing  on  the  exceptions  cannot 
be  had  at  a  subsequent  term  ;  ScoU  v.  Searies, 
5  S.  &  M.  25. 
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IZ.  Decrees. 

181.  Must  he  on  the  minutes.  The  jndg- 
ments  and  decrees  of  thq  Probate  Court 
iDust  be  entered  on  the  minutes  of  the  court; 
an  entry  by  the  judcre,  of  the  allowance  of  an 
account  made  on  the  account  itself,  but  not 
incorporated  in  the  minutes  of  the  court,  is 
void:  Sleen  v.  Steen,  3  C.  513;  Moore  v. 
Cason,  1  U.  53.  And  so  an  order  made  by 
the  jadge,  allowing  a  guardian  to  exceed  the 
income  of  his  ward  in  his  maintenance  and 
education,  must  be  entered  on  the  minutes; 
it  cannot  be  proven  by  a  memorandum  to  that 
efffct  entered  on  the  inventory,  or  other 
papers  in  the  cause ;  Gilbert  v.  McEachen, 
9  (;.  469;  S.  P..  Bumey  v.  Boyett,  I  H.  39; 
Dickson  v.  H'ff,  3  id.  165,  in  which  it  is  held 
that  the  judge's  notes  on  the  docket  are  no 
part  of  the  record ;  Russell  v.  McDougal,  3 
8.  &  M.  2M,  where  it  is  held  that  a  memo- 
randum of  the  judge  on  the  declaration  is 
not  a  judgment  or  a  part  of  the  record.  See 
Judgments.  71,  72. 

182.  Conclusiveness  of  its  decrees.  The 
jndi^ment  of  a  court  in  a  matter  within  its 
jurisdiction,  however  erroneous,  is  final  and 
conclusive  until  reversed,  and  it  cannot  be 
set  aside  in  any  collateral  proceeding.  The 
Probate  Court  has  jurisdiction  to  determine 
whether  a  writing  propounded  for  probate  as 
a  will,  be  in  fact  a  will  or  deed,  and  if  it  ad- 
mit such  writing  to  probate,  and  record  as  a 
will,  or  as  a  part  of  the  testator's  will,  its 
judgment  is  final  and  conclusive  until  re- 
versed ;  and  hence,  where  the  widow  files  her 
petition  for  dower,  and,  under  the  statute,  re- 
nouncing the  will,  and  claiming  to  have  cer- 
tain  property  inventoried  as  a  part  of  the 
estate,  the  exec;itor  cannot  insist  that  such 
paper  is  not  in  fact  a  part  of  the  will,  but  a 
deed,  and  that  the  property  has  been  dis- 
posed of  by  the  testator  by  it  as  a  deed, 
wherefore  it  is  not  subject  to  the  widow's 
claim  for  dower ;   Wall  v.  Wall  6  i),  409. 

183.  When finalin  form:  Instance,  An 
administrator  rendered  a  final  account  which 
was  allowed,  and  the  balance  in  his  hands 
ordered  to  be  paid  over  to  the  dristributees ; 
the  decree  however,  allowed  the  administra- 
tor the  right  to  apply  to  distributees  for  their 
consent  to  certain  set-oifs  which  he  held 
against  them ;  after  his  death  a  scire  facias 
was  brought  to  revive  the  decree  against  his 
executor:  Hdd.  that  the  decree  was  final 
and  ought  to  be  revived ;  Torrence  v.  Kerr^ 
5  C.  7»6. 

184:.  Same :  Another  instance,  A  decree 
of  the  Probate  Court  rendered  after  hearing 
testimony  in  support  of  a  will,  **  continuing 
the  case  for  further  proof,"  is  not  such  a  de- 
cree as  can  be  appealed  from,  for  it  neither 
establishes  nor  rejects  the  will;  Morris  v. 
Morris,  b  C.  847. 

185,  Presumption  of  correctness.  The  de- 
crees of  the  Probate  Court,  in  all  matters 
within  its  jurisdiction,  are  presumed  correct, 
unless  the  record  show  to  the  contrary; 
Smith  V.  Denson,  2  S.  &.  M.  326 :  Hemvg  v. 
WellonSf  5  8.  &  M.   354 ;  Henderson  v.  Guy- 


oU,  6  8.  &  M.  209 ;  Prestige  v.  Pendleton,  6 
C.  379 ;  Hutchim  v.  Brooks,  2  G.  430 ;  Crow- 
der  V.  Shackelford,  6  G.  321. 

186.  Same:  Instances.  Thus  it  will  be 
presumed  that  commissioners  of  insolvency, 
whose  report  has  been  confirmed,  made  their 
report  under  oath,  if  there  be  nothing  in  the 
record  to  show  the  contrary;  Herring  v. 
Wellons,  5  S.  &  M.  354.  And  where  the 
propriety  of  a  decree  depends  upon  the  fact 
that  a  right  accrued  to  the  wife  during  co- 
verture and  not  before,  and  there  is  no  proof 
as  to  when  it  did  accrue,  the  decree  will  be 
presumed  correct,  and  that  the  right  accrued 
during  coverture;  Henderson  v.  Guyott,  6  S. 
&  M.  209.  And  so  where  an  order  to  sell 
slaves  was  made  without  notice  to  the  heirs, 
and  the  record  did  not  show  for  what  purpose 
it  was  made,  it  will  be  presumed  that  the 
purpose  was  to  pay  debts,  and  not  for  distri- 
bution, for  the  order  to  pay  debts  may  be 
made  without  notice ;  HtUchins  v.  Brooks,  2 
G.  430.  And  so  where  a  voucher  of  an  ad- 
ministrator appears  to  have  been  probated 
at  a  time  outsiae  of  a  regular  term  of  the 
court,  the  presumption  will  be  that  it  was 
probated  at  a  special  term,  unless  the  record 
show  the  contrary ;  Crotvder  v.  Sliackelford, 
6  G.  321.  But  this  presumption  was  not  in- 
dulged in  Moore  v.  Cason,  1  H.  53,  60,  in 
favor  of  an  order  which  appeared  to  have 
been  made  on  a  date  when  tnere  was  no  regu- 
lar  term. 

1 86a.  Presumption  not  indulged  as  to  juris- 
dictional facts.   See  ante,  46, 47. 

187.  Decree  for  ^*  money  :'*  Meaning  of  A 
decree  of  the  Probate  Court  allowing  an  ex- 
ecutor's final  account,  showing  a  balance  due 
him  of  80  many  *•  dollars,"  means  constitu- 
tional '*  dollars,"  and  can  be  discharged  in  no 
other  currency.  And  if  the  executor  has,  in  a 
proper  case,  collected  nncurrent  funds,  and 
they  constitute  the  balance,  he  should  show 
it  to  the  Probate  Court,  and  have  the  proper 
decree  there  rendered  against  him ;  Bailey  v. 
Dilworth,  10  S.  &  M.  404 ;  S.  P.,  Singltton 
V.  Garren,  I  C.  195 ;  CoMn  v.  Bramlelt,  42 
M.  194;  McFarlanv.  Handle,  41  M.  411; 
Lambeth  v.  Elder,  44  M.  80.  See  post,  190a. 
Ante,  175.  Executor  and  Administrator, 
66,  68.    Guardian  and  Ward,  15,  et  seq. 

188.  Erroneous  decree  directing  adminis- 
trator to  make  title  to  land.  A  decree  of  the 
Probate  Court  directing  the  administrator  of 
the  vendor,  who  had  given  bond  to  make 
title  on  payment  of  the  purchase  money,  to 
make  the  title  before  the  purchase  money  is 
paid,  is ,  not  void,  but  is  merely  erroneous  ; 
and  if  the  administrator  acquiesce  in  it  and 
make  the  title  he  cannot  afterwards  have  it 
set  aside,  the  land  having  passed  into  the 
hands  of  an  innocent  purchaser;  Boon  v. 
Barnes,  1  (.'.  136. 

189.  Void  decree :  Effect  of,  A  void  de- 
cree is  no  bar  to  subsequent  proceedings  in 
the  same  subject  matter,  and  parties  in  inter- 
est who  have  given  their  consent  thereto,  are 
not  estopped  by  it.  And  a  decree  to  sell 
land  void  as  to  one  of  the  defendants,  is  void 
as  to  all ;  Martini  v.  WilliamSf  42  M.  210. 
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19'>.  Decrees  on  final  account:  Effect 
of.  A  decree  of  the  Probate  allowing?  ao 
administrator's  final  account,  and  granting 
him  a  final  discharge,  when  made  on  due  no- 
tice, implies  that  xi  was  founded  on  proper 
evidence,  and  that  every  prerequisite  to  enti- 
tle the  administrator  to  his  discharge  had 
been  complied  with;  and  like  the  judgment  of 
any  other  court,  it  is  conclusive  until  attacked 
for  fraud.  A  bill  in  chancery  will  not,  there- 
fore, be  entertained  to  compel  the  administra- 
tor to  file  the  vouchers  which  were  necessary 
to  be  examined  in  passing  the  account.  The 
presumption  is  that  they  were,  duly  filed  and 
examined ;  Stubbkfield  v.  McRaven,  5  S.  & 
M.130. 

190a.  Final  as  to  administrator,  ^c.  The 
final  decree  of  the  Probate  Court,  c  n  the 
final  account  of  an  adnninistrator,  &c..  when 
regularly  made  on  due  notice,  is  final  and  con- 
clusive on  the  administrator,  &c..  and  he  can- 
not afterwards  impeach  it.  or  show  that  it  is 
incorrect.  Hence,  where  ai  administrator 
sold  land  under  a  decree  of  the  court,  ad- 
judging it  was /or  the  interest  of  the  heirs  that 
the  sale  should  be  made,  and  returned  the  pro- 
ceeds of  the  sale  as  assets,  and  charged  him- 
self therewith  in  his  annual  accounts,  and  on 
final  settlement  there  was  a  balance  due  by 
him  of  less  than  the  amount  of  the  p»'oceeds 
of  said  sale,  it  was  held  in  an  action  against 
him  and  the  surety  on  his  bond,  to  recover 
this  balance,  that  it  was  incompetent  to  go 
behind  the  accounts,  and  that  whether  the 
proceeds  of  the  sale  were  assets  or  not,  the 
administrator  and  his  surety  were  concluded 
by  the  decree  on  the  account,  and  that  the 
distributees  were  entitled  to  recover  it ;  Sin- 
gieton  v.  OarreU,  1  C.  195  ;  S.  P.,  Lambeth 
V.  Elder,  44  M.  80  ;  Bailey  v  Dilworth,  10 S. 
&  M.  404;  Coffin  y.  Branditt.  42  M.  194; 
McFarlaney.  Eandle.^i  M.  411.  Bee  ante, 
187.  175. 

1906.  Creditors,  But  creditors  are  not  par- 
ties or  privies  to  a  final  decree  where  the  es- 
tate is  solvent,  and  they  are  not  bound  by  the 
decree ;  Pollock  v.  Bnie.  43  M.  140. 

191.  Finaiity  of  the  decree :  Cannot  be  set 
aside  at  subsequent  term.  A  decree  of  the 
Probate  Court  passing  a  final  account  of  an  ad- 
ministrator, executor,  &c.,  is  a  final  judgment, 
which  cannot  be  set  aside  by  the  court  at  a 
term  subsequent  to  the  one  at  which  it  was 
rendered;  Hendricks  v.  Huddleston,  5  8.  & 
M.  422 ;  Jones  v.  Coon.  5  S.  &  M.  751.  See 
ante,  24;  Harper  v.  Archer.  9  8.  &  M.  71. 
Hut  since  the  passage  of  the  statute  allowing 
bills  of  review  at  any  time  within  two  years 
fro*n  the  date  of  the  decree,  it  has  not  fully 
a  final  character  until  the  expiration  of  that 
period;  McCullom  v.  Box,  8  S.  &  M.  619. 
The  decree  is  final  and  conclusive  when  made 
on  due  notice,  till  set  aside  for  fraud ;  Scott  v. 
Starles.  14  S.  &  M.  94. 

192.  Same.  But  if  the  decree  be  void  for 
want  of  notice,  the  Probate  Court  may  at 
any  time  set  it  aside  and  order  a  new  account; 
but  it  cannot  set  aside  such  a  decree  for  fraud ; 
the  remedy  in  the  latter  case  is  in  chancery ; 
Searles  v.  Scott,  14  S.  &  M.  94. 


193.  The  decree  void  if  made  withou*  no- 
tice :  The  record  must  show  notice,  A  decree 
allowing  an  administrator's  final  account  is 
void,  if  the  record  do  not  show  it  was  made 
on  due  notice  to  the  distributees.  Such  a 
judgment  is  not  a  proceeding  in  rem.,  but 
strictly  a  proceeding  in  personam,  A  judg- 
ment granting  letters  testamentary  or  of  ad- 
ministration may  be  regarded  as  a  proceeding 
in  rem.  ;  Sfeen  v.  Steen,  3  C.  513. 

193a.  F'nal  account  without  notice :  Effect 
of.  A  final  account  made  by  an  adminis- 
trator without  notice,  not  only  does  not  con- 
clude the  distributees  as  an  account,  bat  it 
does  not  discharge  the  administrator  from  his 
office  as  such ;  he  still  occupies  that  relatiou, 
not  only  to  distributees,  but  to  the  creditors  of 
the  estate,  and  he  may  continue  to  act,  and  be 
proceeded  against  as  administrator,  just  as  if 
the  final  account  had  not  been  made ;  such  a 
final  account  amounts  only  to  a  partial  or  an- 
nual account ;  Treadwpll  v.  Hemdon,  41  M. 
38  (citing  Neal  v.  Welhns.  12  S.  &  M.  649; 
Neylans  v.  Bjirge.  14  S.  &  M.  201). 

1 94,  Same :  Instance :  Private  acconrUtng 
between  guardian  and  ward.  To  a  petition 
filed  bv  a  ward,  after  his  majority  to  set  aside 
a  final  account  of  his  guardian  upon  these 
grounds:  1st,  it  was  made  without  notice; 
2d,  the  account  charges  the  ward  with  large 
sums  of  njoney,  exceeding  his  income  and  un- 
suited  to  his  condition,  expended  by  the  gnar- 
dian  without  a  previous  order  *>f  court  author- 
izing it ;  3d,  that  it  does  not  appear  that  the 
account  was  ever  acted  on  by  the  court ; 
the  guardian  pleaded,  that  after  the  ward's 
majority,  he  made  an  exhibit  to  the  court  of 
a  true,  full  and  perfect  account  of  his  guar- 
dianship, which  was  examined  by  the  ward, 
and  acknowledged  by  him  to  be  correct;  and 
both  parties  appeared  in  open  court,  and  said 
account  was  then  presented  and  was  exam- 
ined and  allowed  by  the  court,  and  ordered 
to  be  recorded  by  consent  of  the  petitioner, 
given  in  open  court;  and  afterwards  the  ward 
executed  his  receipt  in  full  to  the  gpardian 
for  the  balance  or  money  shown  to  be  due 
him  by  said  account. 

The  guardian  proposed  to  prove  this  ple» 
by  the  probate  judge  and  clerk :  Held,  that 
their  testimony  was  incompetent;  that  the 
appearance  and  waiver  of  the  ward  could  only 
be  proven  by  the  record,  for  every  thing  nece.-^ 
sary  to  the  jurisdiction  of  the  court  must 
appear  by  the  record.  2.  The  decree  being 
void,  the  guardian  was  still  liable  to  the  ju- 
risdiction of  the  court,  to  render  his  final  ac- 
count. And  that  it  was  no  objection  U>  that 
liability  that  the  ward  had  acquiesced  in  an 
account  which  was  illegal  in  its  credits,  and 
that  his  mere  receipt  of  the  balance  due  him 
by  the  account,  would  not  preclude  him  from 
impeaching  it;  and  that  considered  as  a  pri- 
vate accounting,  the  receipt,  under  the  facta 
stated  in  the  petition,  could  not  discharge 
the  guardian  from  an  accounting  with  the 
court ;  Sullivan  v.  Blackwell,  737. 

195.  Effect  of  recital  in  decree  as  to  noHct. 
A  recital  in  a  decree  passing  a  final  account, 
that  due  proof  of  the  publlcatioQ  of  notice 
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to  the  distributees  had  been  made,  is  concln- 
sive,  and  a  bar  to  a  petitioD  to  re-open  the 
account  on  the  ground  of  want  of  notice; 
Hardy  v.  Gholson,  4  0.  70 ;  Pollock  t.  Bute, 
43  M.  140.  See  anifi,  46&,  47.  And  so  if  the 
record  state  that  the  distributees  appeared 
and  waived  notice,  it  is  conclusive  ;  Frishy 
V.  Harrison,  1  6.  452.  But  if  in  the  recital 
it  be  stated  that  the  waiver  is  endorsed  on  the 
final  account,  and  if  there  be  no  other  waiver 
in  the  re<iord,  and  that  endorsement  be  bad 
as  a  waiver,  the  recital  will  not  make  it  good; 
and  if.  in  sach  case,  the  decree  recite  that 
the  distributees  had  been  duly  notified,  and 
no  other  notice  appear  than  the  waiver  so 
endorsed,  that  will  be  considered  ns  the  only 
notice,  and  the  decree  therefore  bad ;  Tread- 
well  V.  Hei-ndcm,  41  M.  38. 

And  so  if  the  decree  recite  due  service  of 
notice,  and  the  writ  in  the  record  show  an  il- 
legal service,  the  latter  will  prevail,  and  the 
notice  will  be  void ;  Dogan  v.  Brovm,  44  M. 
235.    See  ante,  47. 

196.  Form  of  the  decree  on  accounts.  An 
administrator's  account  is  required  to  be  ex- 
amined by  the  Probate  Court,  and  allowed  or 
disallowed ;  a  judgment  directing  it  to  be 
"  received  and  recorded,  *  is  not  an  allowance 
of  the  account,  and  is  void;  Steen  v.  Steen,  3 
C.  513;  S.  P.,  Moore  y,  Cason,  1  H.  53.  It 
seems,  however,  that  an  order  on  the  minutes 
of  the  court,  **  that  the  final  account  be  filed 
and  recorded,"  is  a  sufficient  judgment  of 
allowance,  though  no  formal  judgment  of 
allowance  be  entered ;  Fort  v.  Battle,  13  S. 
&  M.  133.  But  if  the  matters  of  an  account 
thus  informally  passed,  being  only  *'  examined 
and  fairly  stated  "  be  carried  into  an  account 
formally  passed,  the  informality  will  be  cured; 
Crowder  v.  Shackleford,  6  G.  321. 

196a.  Court  may  render  judqment  against 
distributees  on  final  account.  On  final  settle- 
ment by  an  administrator,  on  due  notice  to  all 
parties,  the  court  majr  render  judgment  and 
award  execution  against  the  distributees  to 
compel  them  to  repay,  out  of  their  distribu- ' 
tive  shares  previously  paid,  any  balance  that 
may  be  due  the  administrator,  either  for  com- 
missions or  disbursements  made  for  the  es- 
tate ;  Powell  V.  Burrus.  6  G.  605.  The  court 
may  render  a  decree  in  pC7«o?2 am  against  a 
gaardiau  for  a  balance  due  by  him  ;  Scott  v. 
J^orter,  44  M.  364,  and  against  an  administra- 
tor for  a  pro  rata  share  decreed  on  proceed- 
ings of  insolvency,  and  enforce  the  same  by 
execution,  but  in  this  last  case  there  should 
be  no  execution  without  previous  demand ; 
Bowell  V.  Cooper,  42  M.  221. 

X.  Aooonnts  in  Probate  Court. 

See  ExKTUTOR  and  Administrator,  sub- 
division Accounts. 

1.  Annual  Aoooonti. 

197.  Only  prima  facie  correct.  Annual 
accounts  which  have  been  passed  are  not  con- 
clusive ;  they  are  only  prima  fade  correct. 
and  errors  in  them  may  be  corrected  on  final 
settlement,  without  a  bill  of  review ;  Austin 


V.  Lamar,  1  C.  189 ;  Harpsr  v.  Archer,  9  S. 
&  M.  71.    8ee  ante,  169.    174. 

198.  As  to  conclusiveness  of  annual  ac- 
cotmts  against  those  who  render  them,  see 
ante,  175. 

8.  Final  AoBoontf. 

199.  *When  and  how  compelled.  Where  a 
distributee,  by  his  petition,  shows  that  the 
debts  are  all  paid,  and  that  there  is  an  estate 
for  distribution,  this  is  a  pnma /aae  showinsf 
that  the  administrator  should  make  a  final 
settlement ;  TreadweU  v.  Sorrell,  1  0.  563. 
Also,  see  Exkcutor  and  Administrator,  57. 
The  Trobate  Court,  of  its  own  motion,  may 
cite  a  removed  guardian  to  settle  his  final  ac- 
counts, and  on  giving  notice  to  the  succeed- 
ingguardian,  may  examine,  and  pass  or  reject 
the  account;  but  the  court  cannot,  unless 
upon  being  asked  to  do  so  by  the  successor, 
award  judgment  in  his  favor  for  the  balance ; 
a  court  cannot  render  judgment  in  favor  of  a 
party  who  does  not  invoke  its  aid ;  Dowd  v. 
Morgan,  1  C.  587. 

200.  Conclusiveness  of  final  accounts 
against  guardians,  administrators,  ^c.  See 
aide,  190,  et  seq.,  23,  1196. 

201.  Duty  on  reversal,  and  remanding  de- 
cree for  final  account.  Where  the  oecree  of 
the  Probate  Court,  allowing  a  final  aceoant,  is 
reversed,  and  the  proof  of  certain  claims 
paid  by  the  administrator  adjudged  insuffi- 
cient, and  the  cause  remanded,  it  is  the  duty 
of  the  Probate  Court  to  hear  evidence  from 
the  administrator  to  sustain  the  validity  of 
the  claims  ;  and  so  of  any  other  item  in  the 
account  which  the  High  Court  has  adJ4idged 
to  be  insufficiently  established ;  Donald  v. 
Mc\Mi(>rter,AO  M.  231. 

202.  Representaiive  of  deceased  adminis- 
trator' muat  render  the  final  account.  \»  here 
an  administrator  or  executor  dies  without 
making  a  final  account,  his  personal  repre- 
sentative may  be  compelled  to  make  the 
linal  account  of  the  decedent;  Steen  v.  Steen, 
3  C.  513  ;  J'^nes  v.  Irvine,  1  C.  361. 

203.  Decree  cannot  be  enforced  against 
personal  representalives  of  the  accountant. 
The  court  has  no  jurisdiction,  after  the  death 
of  the  administrator,  to  enforce  against  his 
personal  representatives  a  decree  rendered 
against  the  administrator  on  final  settlement ; 
Dilworth  v.  Carter,  3  G.  206. 

XI.  Probate  Judge's  Powers. 

204.  Cannot  surcharge  an  account  passed 
by  County  Court.  The  probate  judge  can- 
not surcharge  and  falsify  an  account  settled 
by  a  decree  of  the  County  Court ;  Gibson 
ex  parte.  W.  377. 

2u5.  Cannot  compel  new  security  in  vaca- 
tion. The  probate  judge  cannot  in  vacation 
compel  an  administrator  to  appear  before 
him,  and  give  new  security  on  his  adminis* 
trator's  bond.  Such  a  pro'^eeding  is  coram 
non  judice  ;  WingcUe  v.  Wallis,  5  S.  A  M. 
249.    See  ante,  163. 

206.  Cannot  issue  sequestration.  Nor  has 
the  judge  the  power  to  issue  process,  com- 
manding the  sherifif  to  take  the  property  of 
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an  intestate  out  of  the  hands  of  the  adminis 
trator,  even  thouifh  it  be  shown  that  his  sure- 
ties are  insolvent,  and  that  he  is  about  to  re- 
move the  property  out  of  the  State.  Such 
process  is  utterly  void,  and  the  sheriff  is  not 
entitled  to  costs  for  Executing  it ;  lb. 

207.  Power  over  partition,  'llie  Act  of 
1833,  which  transfers  the  power  of  the  pre- 
siding juds^e  of  the  County  Court,  under  the 
Act  of  1822,  to  make  partition  of  land  among 
joint  tenants,  &c.,  to  the  probate  judjfe, 
makes  the  transfer  to  the  judge  personally, 
and  not  to  the  court ;  Smith  v.  Vraig,  10  8. 
&  M.  447. 

Yet  when  the  law  requires  a  certain  duty  to 
be  performed  by  the  ludge  of  a  court,  com- 
posed of  one  judge  only,  it  is  sufficient  if  the 
duty  be  performed  by  the  court,  since,  in  that 
case,  the  act  of  the  court  is  necessarily  the 
act  of  the  judge  ;  Boon  v.  Bowers,  1  G.  246. 

Xn.  Appeals  and  Writs  of  Error. 

See  Appeal.     Writ  of  Error. 

208.  Writ  of  error  a  matter  of  right: 
How  obtained.  Under  the  Act  of  183(»,  a  writ 
of  error  lies  to  revise  the  final  decree  of  the 
Probate  Court  as  a  matter  of  right ;  and  it 
may  be  obtained  from  the  probsitn  clerk 
under  the  Act  of  13th  May,  1837 ;  Gfeen  v. 
Whiting,  1  S.  &  M.  579. 

209.  What  examinable  on.  Errors  in  a 
decree  dismissing  a  bill  of  review,  as  well  as 
errors  in  the  decree  sought  to  be  reviewed 
and  reversed,  are  examinable  on  one  and  the 
same  writ  of  error ;  Benson  v.  Benson^  4  G. 
660.    ' 

210.  Who  has  the  right  to  appeal.  No  one 
has  a  risfht  to  contest  by  appeal  the  appoint- 
ment of  an  administrator,  except  one  who  has 
applied  for  the  appointment,  or  a  distributee, 
or  creditor  of  the  estate ;  Miller  v.  Keith,  4 
C.  166. 

211.  Ho\o  appeal  granted.  Under  art.  28, 
p.  431,  of  the  Kev.  Code  of  1857,  appeals 
from  the  Probate  Court  cannot  be  granted  in 
open  court;  they  can  only  be  granted  on 
petition  to  the  clerk ;  Ricard  v.  Smith,  8  G. 
644. 

212.  All  parties  need  not  join  in  Any 
party  feeling  himself  aggrieved  by  the  decree 
of  the  Probate  Court,  may  appeal  therefrom  ; 
and  he  is  not  bound  to  join  as  co-appellants, 
his  co-plaintiffs  or  co-defendants  in  the  suit ; 
Porter  v.  Porter,  7  H.  106. 

213.  Becree  of  continuance  cannot  he  ap- 
pealed from.  A  decree  of  the  Probate  Court, 
made  after  hearing  testimony  in  support  of  a 
will,  continuing  the  case  for  further  proof, 
is  not  such  a  decree  as  can  be  appealed  from, 
for  it  neither  establishes  nor  rejects  the  will ; 
Morris  v.  Moms,  5  C.  847. 

214.  Interlocutory  decree  cannot  be  ap- 
pealed from.  A  decree  of  the  Probate 
Court,  overruling  exceptions  to  an  answer,  is 
int€rh>cutorv,  and  cannot  be  appealed  from ; 
Ricard  v.  Smith,  8  G.  644. 

215.  Action  of  High  Court  on  decree  allow- 
ing commissions.  The  allowance  of  com  mis-* 
Biuns    to    an    executor,    administrator    and 


guardian,  within  the  statutory  limiU,  is  a 
matter  of  discretion  in  the  Probate  Court, 
which  will  not  be  interfered  with  in  the  High 
Court,  unless  the  discretion  be  manifestly 
abused ;  Satterwhite  v.  Littlefield,  13  S.  A  M. 
302 ;  Powell  v.  Burrus.  6  G.  605. 

2 1 5a.  No  appeal  from  County  and  Probate 
Court.  No  appeal  was  allowed  to  the  High 
Court,  from  the  old  County  and  Probate 
Court ;  Sellers  ex  parte t  W.  414. 

Xni.  Hiscellaneons. 

216.  Appointment,  of  collector.  The  statute 
(H.  C.  654,  i  37,  and  Rev.  Code  of  1857.  art. 
.56)  limits  the  jurisdiction  of  the  Probate 
Court  in  the  appointment  of  collectors,  to 
cases  where  there  is  a  contest  about  a  will, 
or  where  the  executor  is  an  infant,  or  absent 
No  power  exists  to  make  the  appointment,  in 
a  case  of  intestacy,  where  there  is  no  sugges- 
tion of  a  will  or  contest  in  relation  to  its 
validity ;  and  an  appointment  so  made  is  void ; 
Boyd  V.  Swing,  9  G.  182. 

See  Executor  and  Administrator,  C2,  23. 

217.  New  grant  of  letters  after  fin^l  settle- 
ment.    See  ante,  40. 

218.  Irregalir  and  improper  grant  of  let- 
ters. If  on  a  void  order  annulling  the  probate 
of  a  will,  the  Probate  Court  appoint  an  ad- 
ministrator, who  proceeds  to  administer  the 
estate  regularly,  as  in  a  case  of  intestacy,  the 
action  of  the  court  in  making  the  appoint- 
ment, and  the  consequent  action  of  the  ad- 
ministrator, whilst  erroneous,  are  not  void. 
The  Probate  Court  has  jurisdiction  to  grant 
administration,  and  even  if  exercised  improp- 
erly, the  appointment  must  be  upheld,  until 
set  aside  regularly.  And  the  purchaser  of  a 
slave  under  the  administration  so  granted, 
can  interpose  these  acts  as  a  bar  to  a  suit  in 
equity  to  recover  the  slave ;  Rail  v.  Botson^ 
14  S.  &  M.  176. 

219.  Revocation  of  letters.  The  Probate 
Court  may  revoke  a  grant  of  letters  of  admin- 
istration when  it  shall  be  sufficiently  advised 
that  they  were  improperly  granted  ;  but  such 
revocation  must  be  on  due  notice  to  the  ad- 
ministrator ;  Gasmie  v.  Moody ^  12  S.  &  M. 
153  ;  but  the  Probate  Court  has  no  jurisdic- 
tion over  an  administrator  after  his  letters 
have  been  revoked ;  Washburn  v.  Borsey, 
(citing  Smith  v.  Hurd,  7  H.  188;  Bell  v. 
Suddeth.  2  S.  &  M.  532) ;  but  this  is  changed 
now  by  statute,  and  overruled  by  Barns  v. 
Cheves,  3  G.  317  ;  Benson  v.  Benson,  4  G. 
560. 

See  ExKCDTOB  and  Administrator,  71. 

220.  Proceedings  against  same  party  as 
executor  and  guardian.  Where  a  defendant 
has  two  characters,  as  executor  and  guardian, 
they  are  separate  and  distinct,  and  a  pro- 
ceeding against  him  in  one  character,  cannot 
affect  his  rights  in  the  other;  Smith  v.  Hurd, 
7  U.  188. 

221.  Process:  How  served.  Process  from 
the  Probate  Court  is  required  to  be  executed 
in  the  same  manner  as  procees  from  the  Circuit 
Court;    Martin  v.    WilliamSj  42    M.  210; 
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Mundy  v.  CaXveH,  40  M.  181.  See  Process, 
9  to  24. 

222.  Res  adjudicata.  The  decree  of  the 
Probate  Court  dismissing  a  bill  a^^aiDst  an 
adiftinistrator  of  an  estate,  is  no  bar  to  a  sub- 
seqaent  bill  filed  against  the  same  party,  in 
his  character  as  surety  for  his  co-administra- 
tor on  the  same  estate  ;  Washburn  v.  Phillips, 
6  S,  &  M.  425. 

223.  That  the  court  cannot  render  judg- 
ment in  favor  of  a  party  not  asking  it,  see 
ante,  199. 

224.  Record  of  an  administration  not  an 
entire  thing.  The  record  of  an  administration 
in  the  Probate  Court  is  not  an  entire  thing, 
and  it  is  competent  in  a  suit  against  an 
administrator  for  a  devastavit  to  introduce 
parts  of  it,  as  the  plaintiff  sees  proper;  as 
the  inventory,  account  of  sales,  or  final  ac- 
count, &c.  And  80  a  copy  of  a  receipt  on 
file  as  a  voucher  to  an  administrator's  ac- 
count, showing  payment  of  assets  to  the  heir 
instead  of  the  creditors,  is  also  admissible  in 
evidence;  Lee  v.  Gardiner,  4  C.  .V21. 

225.  Transfer  of  administration  to  another 
county  by  statute:  Case  in  judgment.  'I'he 
Legislature  passed  a  private  act,  *•  author- 
izing and  requiring"  the  probate  judge  of 
Hinds  county,  at  the  cost  of  H.,  the  adminis- 
trator,*'to  transfer  and  transmit  to  the  probate 
judge  of  Copiah  county,  **a  full  and  com- 
plete copy  of  the  record  of  all  proceedings  in 
the  Probate  Court  of  Hinds  county,  in  rela- 
tion to  the  estate  of  E.  L.,  together  with  the 
original  administration  bond ; "  and  **  author- 
izing and  requiring  the  probate  judjre  of 
Copiah  county  to  receive  said  record  and 
original  bond,  and  enter  the  same  on  the 
records  of  his  court;"  and  requiring  the  ad- 
ministrator to  conduct  and  administer  the 
estate,  **as  if  letters  had  originally  been 
granted"  in  the  Probata  Court  of  Copiah 
county.  A  copy  of  the  proceedings  were 
transferred,  complete,  so  far  as  the  adminis- 
trator  of  A.  (who  was  only  administrator  de 
bonis  nan)  was  concerned,  but  wholly  omitting 
the  record  of  the  former  administration ;  and 
it  was  insisted,  that  as  the  power  to  transfer 
the  administration  was  granted  only  on  the 
condition  that  a  *'  full  and  complete  copy  of 
the  record"  of  the  whole  admmistration  of 
the  estate  was  transmitted  to  Copiah  county; 
that  the  Probate  Court  of  that  county  ac- 
quired no  jurisdiction  ;  that  the  subsequent 
proceedings  before  that  court  were  void ;  but 
it  was  held  that  the  act  itself  made  the 
transfer,  and  the  failure  to  transmit  a  com- 
plete copy  of  the  record,  did  not  invalidate 
the  transfer;  Learned  v.  Mat'hews,  40  M. 
210. 

226.  Publication  of  notice  to  non-residents : 
No  affidavit  need  be  made.  The  affidavit  of 
an  executor  or  administrator,  stating  the  non- 
residence  of  a  distributee,  provided  for  by 
the  13th  section  of  the  Act  of  1846  (H.  C. 
6»2),  is  not  essential  to  the  order  of  the  Pro- 
bate Court,  awarding  publication  of  cita- 
tion against  such  non-resident;  and  is  not 
requirei  to  be  in  writing,  or  to  be  recorde<I. 

8uch  affidavit  is  only  a  species  of  evidence 


in  pais,  which  that  act  requires  for  the  con- 
sideration of  the  Court,  inNletermining  the 
fact  of  non-residence  ;  and  the  court  may  act 
upon  any  other  proof  of  non-residence,  with- 
out requiring  the  affidavit  of  the  adminis- 
trator or  executor;  Cason  v.  Cason,  2  G. 
578. 

227.  Sam*i  order  for.  It  is  not  essential 
that  the  order  for  publication  of  notice,  to 
non-resident  distributees  o  f  an  estate,  of  the 
final  account  of  an  administrator,  &c.,  should 
specify  the  names  of  the  non-residents,  pro- 
vided, that  the  citation  which  is  issued  and 
published,  is  directed  to  them  by  their  proper 
nam»f8;  lb, 

22tt.  Judgment  ordering  publication  unim- 
peachable. In  a  proceeding  by  a  distributee 
to  annul  an  order  passing  the  final  account 
of  an  administrator,  it  is  incompetent  to 
show  by  parol  proof,  that  the  requisite  evi- 
dence was  not  before  the  court  to  justify  it 
in  awarding  publication  of  citation  agamst 
the  distributee  as  a  non-resident.  The  mat- 
ter being  within  the  jurisdiction  of  the  Pro- 
bate Court,  its  judgment  is  presumed  to  be 
correct  and  founded  on  sufficient  evidence, 
and  cannot  be  attacked  in  a  collateral  pro- 
ceeding; lb 

229.  Publication  againd  non-resident  mi- 
nor. But  publication  under  this  statute, 
when  made  against  a  minor  who  is  a  non-resi- 
dent, must  be  directed  to  the  guardian  of  the 
minor,  if  he  have  one.  and  if  he  have  no 
guardian,  a  guardian  ad  litem  must  be  ap- 
pointed and  cited.  A  final  settlement  on 
notice  published  and  directed  to  the  minor 
alone,  and  without  an^  guardian  ad  litem 
appointed,  would  be  void  ;  lb. 

230.  Mistake  in  Christian  name  of  non-resi- 
dent. If  there  be  a  mistake  in  the  Christian 
name  of  one  of  the  distributees,  in  the  pub- 
lication made  against  him,  as  a  non-resident, 
the  settlement  will  be  void  as  to  him ;  John 
A.  Cason  v.  Cason.  2  G.  597.     • 

23 1 .  Exempt  property  not  subject  to  juris- 
diction of  Prob'ite  Court,  The  personalty 
of  the  husband,  exempt  by  law  from  execu- 
tion, descends,  upon  his  death,  without  a  will, 
directly  to  the  widow,  and  vests  absolutely 
in  her,  and  is  not,  therefore,  subject  to  ad- 
ministration in  the  Probate  Court;  Whitley 
V.  Sephenson,  9  G.  113.  See  Exempt  Prop- 
erty, 15. 

232.  Power  to  allow  claims  againU  the 
county.  The  Probate  Court  has  no  jurisdic- 
tion to  allow  against  the  county,  a  claim  of 
the  clerk  for  ex  officio  services  rendered  to 
the  Board  of  Police.  Such  allowance  must 
be  made  by  the  board ;  Williams  v.  Board 
of  Polire  of  Lovmdes  Co.,  5  C.  021. 

233.  Power  of  the  clerk  to  receive  payment 
of  decree.  The  probate  clerk  has  no  power 
to  receive  payment  of  a  decree  rendered  in 
his  court,  and  if  such  payment  be  made,  it  is 
no  discharife  of  the  defendant;  Bailey  v. 
Dilworth.  10  S.  &  M.  404. 

2:^4  Ratification  of  illegal  sale  of  slaves. 
If  a  final  settlement  be  made  without  due  no- 
tice, in  which  the  administrator  accounts  for 
the  proceeds  of  a  sale  of  slaves,  illegally 
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made  hy  bim,  and  purchased  by  him  at  his 
own  sale,  and  this  settleTnent  be  recognized 
as  valid  by  the  guardian  of  the  minor  dis- 
tributees, and  he  receive  the  proceeds  of  the 
sale  and  apply  them  under  tne  order  of  the 
court  to  their  benefit,  tliey  will  not  be  heard 
in  a  court  of  equity  afterwards  to  complain 
of  the  sale  as  illegal,  without  restorini^  the 
proceeds  of  it  which  have  thus  been  applied 
to  their  use.  And  this  is  so,  though  their 
guardian  afterwards  purchase  the  slaves  from 
the  administrator ;  McLeod  v.  Johnson,  6  C. 
374.  This  principle  applied  to  the  illegal 
sale  of  land.  See  Executor  and  Adminis- 
trator, 371,  372. 

^racedenda. 

1.  When  a  proper  remedy,  A  writ  of  pro- 
ctdendo  lies  only  where  there  has  been  a 
neglect  or  refusal  of  justice  by  an  inferior 
tribunal.  If  the  appellant  from  a  special 
court  composed  of  justices  of  the  peace  to 
try  a  writ  of  unlawful  detainer,  dismiss  his 
appeal,  the  appellee  is  not  entitled  to  the 
writ,  without  a  showing  of  neglect  or  refusal 
to  do  justice  by  the  court;  McGUvrty  v. 
Jackson,  4  H.  245. 

I.  What  is  proper  process,  and  bow  signed,  sealed  and 

tested .' X 

II.  Waiver  of  process 8 

III.  Service  of  process,  and  the  return 9 

IV.  Amending  process  and  return 20 

V.  Miscellaneous 31 

I.  What  is  Proper  Process,  and  how  Issned, 
Signed,  Sealed  and  Tested. 

1.  Capias  is  proper  process  on  certain  in- 
dictments.  A  capiat  is  the  proper  process 
to  issue  on  an  indictment,  when  imprison- 
ment may  be  a  part,  or  all.  of  the  punishment 
fixed  on  conviction;  McEwen^s  Case,  3  S.  & 
M.  120. 

2.  Process  in  garnishment.  Except  in 
garnishment  on  judgments,  no  process  is 
issued  against  persons  summoned  as  garnish- 
ees.  In  attachment  cases,  however,  though 
the  sheriff  has  no  separate  process  against 
the  garnishee,  he  must  state  on  the  writ  of 
attachment  fully  how  he  served  the  writ  on  a 
garnishees,  and  that  he  summoned  them  to 
attend  the  proper  court,  and  to  make  answer 
as  garnishees.  A  return  **  summoned  as 
garnishee  herein,  J.  C,"  will  not  do  ;  Crizer 
v.  Gorren,  41  M.  563. 

3.  Case  of  construction  of  process.  A  writ 
issued  in  October,  1847,  bearing  teste  how- 
ever, as  the  law  then  required,  of  the  preced- 
ing April  term,  and  returnable  on  its  face  on 
the  second  Monday  after  the  fourth  Monday 
of  September  next,  is  returnable  in  October. 
1847,  and  not  in  October,  1848 ;  the  word 
"next"  refers  to  the  date  of  the  teste  of  the 
writ,  and  not  to  the  date  of  its  issuance; 

Winston  v.  Miller,  12  S.  &  M.  h^O.  Under 
Bev.  Code  of  1857,  no  teste  is  required.  See 
post,,  2(). 

4.  The  signing  of  process.  Process  must 
be  signed  iii  the  name  of  the  clerk,  though 


issued  by  his  deputy;  Felder  v.  Meredith, 
W.  447.  Process  need  not.  however,  be 
actually  signed  by  the  clerk,  or  his  deputy; 
if  signed  in  the  clerk's  name,  and  by  his 
authority  and  consent,  it  is  good ;  Gamble  v. 
Trahen,  3  H,  32. 

5.  Sealing  of  process.  Process  must  have 
the  seal  of  the  court  on  it,  or  contain  a  state- 
ment that  there  is  no  seal,  or  el>e  it  will  be 
abated  ;  Pharis  v.  Conner.  3  S.  &  M.  87. 

6.  Testatum,  capias :  When  proper.  A  tes- 
tatum capias  to  another  county  than  the  one 
in  which  the  action  is  brought,  is  allowable 
only,  where  it  is  shown  that  the  defendant 
resided  in  the  county  where  the  suit  is  brought 
at  the  commencement  of  the  action,  and  after^ 
wards  went  away  before  service  of  process  on 
him;  Bank  of  Vicksburg  v.  Jennings,  5  U. 
425. 

See  Circuit  Court,  25,  26.  Jurisdictiow, 
9.    Venire,  1. 

7.  How  original  process  made  returnable. 
Original  process,  if  issued  within  five  days  of 
the  commencement  of  the  term  of  the  Circuit 
Court,  should  be  made  returnable  to  the  term 
succeeding  that  term,  and  be  tested  of  the 
term  next  preceding  it;  Hurst  v.  Strong,  1 
H.  123. 

n.    Waiyer  of  Process. 
See  Apprarance,  8.   Waiver,  1. 

m.    Seryice  of  Process,  and  the  Betam. 
As  to  service  on  infants,  see  Infants,  22, 
and  post,  19. 

9.  Set-vice  within  five  days  of  the  court. 
If  mesne  process  from  the  Circuit  Court,  be 
served  within  five  days  before  the  return 
term,  it  will,  nevertheless,  be  good,  unless  ob- 
jection be  made  thereto  by  plea  in  abatement. 
Without  such  objection,  it  will  be  good  to 
make  the  return  term  the  imparlance  term  of 
the  action,  so  that  the  cause  will  be  regularly 
triable  at  the  next  term ;  Tliomton  v.  Fttz- 
hugh,  10  S.  &  M.  438.  But  unless  served 
five  days  before  the  return  term,  a  judg- 
ment by  default  cannot  be  taken  at  that 
term  ;  Rainey  v.  Planters'  Hk  of  Tennessee, 
4  C.  177. 

10.  How  the  five  days  are  computed.  In 
making  the  computation  of  the  five  days  to 
elapse  between  the  service  of  the  writ  and 
the  return  term,  the  day  on  which  the  service 
is  made  is  included,  ana  the  first  day  of  the 
term  is  excluded,  from  the  count;  Morrison 
V.  Gaillard,  3  C.  194. 

11.  The  return  —  before  Revised  Code  of 
18.^7.  Where  the  return  is  general,  as  "  exe- 
cuted,'* the  court  will  presume  it  was  served 
according  to  law.  But  where  it  is  special, 
the  return  must  show  that  it  was  served  ex- 
actly as  the  law  requires.  Hence,  a  return, 
of  •*  executed  by  copy  left  at  defendant's  resi- 
dence," is  insufficient ;  FaJheree  v.  Long.  5 
H.  661.  A  return  of  "served"  on  a  subpoena 
in  chancery,  is  good;  Smith  v.  Bradley,  6 
S.  AM.  485.  ^ 

12.  Same:  Under  Rev.  Code  of  18r>7,  p. 
489,  arts.  63,  64.  Under  this  act,  a  general 
returu  of  "  executed,"    on  original   process 
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from  the  Circuit  Court,  will  not  do.  The 
sheriff  must  state  in  his  returu,  all  that  he 
did  in  execution  of  the  process,  so  that  the 
court  may  determine  whether  the  process 
was  properly  executed  or  not ;  Merritt  v. 
White,  8  Or.  438 ;  Hammond  v.  Olive.  44  M. 
543.  And  garnishment  is  original  process, 
and  is  regulated  by  the  same  rules  ;  Jefferies 
V.  ffarvie,  9  G.  97  ;  Moore  v.  Coates,  43  M. 
225.  And  so  is  a  writ  of  attachment ;  Crizer 
V.  Gorren.  41  M.  563.  And  so  is  a  scire  for- 
etas ;  Dobbs  v.  Patti/,  42  M.  609.  Process 
in  the  Probate  Court  is  regulated  by  the 
same  rule;  Munday  v.  Calvert,  40  M.  181  ; 
Martin  v.  Williams,  42  M.  210.  The  rule  is 
the  same  in  chancery.  See  Rev.  Code  of  1857, 
p.  544,  art.  27  ;  Foster  v.  Simmons,  40  M. 
58.5.  The  return  under  this  act,  must  show 
that  a  true  copy  was  delivered ;  a  return 
therefore  of  ''executed  on  the  defendant  in  per- 
son," will  not  do ;  Fork  v.  Crawford,  42  M. 
508;  Rankin  v.  DtUanev,  43  M.  197.  But  a 
return  of  "  executed  by  delivering  a  true  copy 
to  the  defendant,  in  person."  will  do  ;  Carter 
V.  Daizi/,  42  M.  501  ;  McCutchen  v.  Doherty, 
44  M.  419.  The  return,  "  duly  executed  per- 
sonally, with  original  and  copy,  defendant 
claiming  such,"  is  good  ;  Presley  v.  Anderson, 
42  M.  274.  So  is  "executed  m  person  and 
by  copy  "  ;  Nelson  v.  Nye,  43  M.  124. 

See  Garnishment,  4. 

12a.  Personal  service:  Where  defendant 
refuses  to  receive  a  copy.  The  following  re- 
turn of  service  on  process  was  held  good  : 
"  Executed  personally  on  defendant,  as  fol- 
lows :  I  told  him  I  had  a  writing  for  him,  in 
the  within  named  case,  and  offered  him  a  true 
copy  thereof,  which  he  refused  to  receive. 
1  then  commenced  reading  the  within  to  him, 
and  he  refused  to  hear  it  and  left  me.  H.  J. 
R.,  Sheriff;  "  Story  v.  Ware,  6  G.  399. 

12&.  ConstrucHon  of  return  on  process. 
The  court  will  not  indulge  in  nice  criticisms 
of  the  words  used  by  a  sheriff  in  his  return, 
in  describing  his  acts.  If  it  can  be  fairly 
inferred  from  the  return,  that  he  met  the  re- 
quirements of  the  law,  it  will  be  sufficient ; 
Bacon  v.  Bevan,  44  M.  293. 

13.  Constructive  service  of  process :  Power 
of  the  Legislature  to  order.  It  is  competent 
for  the  hegislature  to  provide  for  bringing 
parties  into  court,  by  either  actual  or  con- 
structive notice,  by  personal  service  of  pro- 
cess or  constructive  service,  by  publication, 
or  otherwise ;  Griffith  v.  Vei'tner,  5  H.  736. 

14.  Statute  allowing  constructive  service 
must  be  strictly  complied  with.  Where  the 
service  of  process  is  not  personal,  the  terms 
of  the  statute  allowing  constructive  service 
must  be  strictly  complied  with  ;  thus,  where 
the  service  was  by  copy  left  at  the  residence 
of  the  defendant,  the  return  must  show  not 
only  that  the  defendant  could  not  be  found, 
but  also  show  the  existence  of  that  state  of 
facts  which  authorize  the  service  in  the  par- 
ticular way  stated  in  the  return.  Thus, 
where  the  return  was  that  the  copy  was  left 
at  a  public  place  at  the  defendant's  residence, 
it  will  be  bad,  unless  it  also  show  that  there 
was  no  person  present  competent  in  law  to 


receive  it;  Eskridge  v.  Jones,  1  S. &  M.  595; 
S.  P.,  Fatheree  v.  Long,  ante,  11.  So  a  re- 
turn **  executed  by  leaving  a  copy  at  the 
boarding  house  of  defendant,"  is  insufficient; 
Smith  V.  Cohea,  3  H.  35.  And  so  a  return 
**  executed  on  defendant  by  leaving  a  copy 
with  his  clerk,  at  his  store  (Mr.  Ewbanks), 
who  is  a  free  white  person,  over  the  age  of 
sixteen  years,  he  having  no  other  place  of 
residence  and  not  being-  found,"  is  bad  -  Ford 
V.  Coleman,  41  M.  651,  And  so  a  return 
*' executed  on  W.  V.  ColHna,  by  k*nving  a 
copy  at  his  residence  on  a  tabic  m  tbo  porch, 
he  not  being  found  at  hiirne,"  h  bad ;  Tamlin- 
son  v.Boyt,  1  S.  &  M.  filft.  And  a  return  in 
these  words,  '* execute*!  on  the  defendant  by 
leaving  a  true  copy  of  tlio  original  at  bia  resi- 
dence, in  the  hands  of  iLi:-^  wife/'  waj»  liM  in- 
sufficient, because  it  did  not  rIiow  that  llie  de- 
fendant could  not  be  fouad;  Fostttr  v,  Sim- 
mons, 40  M.  585;  8.  P.>  Mulkitif  w  Sparks, 
43  M.  129.  And  a  return  in  these  worda^ 
"executed  on  defendain  by  leaving  a  copy 
with  his  son."  is  insuffiiient.  For  not  statlug 
that  the  defendant  could  not  be  found,  anq 
for  not  stating  that  hia  ^ou  was  over  aixtcen 
years  of  age;  Glf-nn  v.  Wm^^g,  41  >L  6.M. 
And  so  **  executed  on  defendaiif,  he  not  being 
at  home,  1  left  a  copy  with  his  wifo/*  is  bail ; 
Mullens  v.  Sparks,  43  M.  129.  And  the 
omission  to  state  that  the  person  with  wliom 
the  copy  was  left  is  a  member  of  dijfcnd- 
ant's  family,  is  bad;  Bf{:,lameiilfi  w  Be^chtr, 
43  M.  172. 

14a.  Constructive  servit^e:  Wftat  return 
must  shmo.  The  officer  must  make  personal 
service  of  the  writ,  if  {jractlcable,  before  he 
can  resort  to  the  secouiUiry  mode  of  leaving 
a  copy  at  the  reside  are  of  the  deretidant ; 
and  he  must  declare  in  Ins  return  that  the 
defendant  could  "  not  be  found  "  And  before 
he  can  make  the  return  of  si* r vice  by  leaving 
a  copy  at  defendant's  residence*  he  mas^t  show 
not  only  that  defendant  eoiild  not  be  founds 
but  that  his  wife,  if  he  hud  one,  couiti  not  be 
found  at  his  residence,  nor  any  other  free 
white  person  over  sixlet^n  year.^  of  as:e ; 
Hammond  v.  Olive,  44  M-  543;  S.  P.,  MniLm 
V.  Sparks,  43  M.  129. 

146.  Same:  Case  in  judgment.  A  return 
of  *' executed  by  handing  a  co[iy  to  H.,  a 
member  of  the  family^  over  eighteen  year^  of 
age,  at  the  residence  of  defcatlantj  he  bein^ 
absent,"  is  defective,  in  not  stiUinfr  that  JI» 
was  a  "  free  while  peraoii/'  and  %v\m  for  not 
stating  that  defendant  toald  ''  y\^n  Ij£?  fotrnd/' 
*'  Being  absent  from  home/'  and  ''  not  found/' 
are  not  equivalent ;  lb, 

15.  Constructive  notice  by  puhficatioth 
Notice  to  absent  and  nou-reskJent  defeodantg 
by  publication,  is  an  inferior  mode  of  con- 
structive service  of  prut'osa,  and  a  strict  com- 
pliance with  the  statute  in  reference  thereto 
IS  required.  Before  an  order  of  pnldieation 
can  be  made,  it  must  appeal r  by  afbdavil  or 
otherwise,  that  the  defendant  is  absent  from 
the  Slate,  and  cannot  be  foand,  or  that  lie  Ij 
a  non-resident;  and  bis  res=idenee  (uul  post 
office  must  be  stated,  if  they  can  be  ascer- 
tained, after  diligent  inquiry  ;'au  uHiduvil  tbutt 
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the  "  affiant  does  not  know  the  post  office 
and  residence  of  the  defendant."  is  not  suffi- 
cient; Fobter  V.  Simmons,  40  M.  585;  S.  P.. 
Ingersoll  v.  Ingersoll,  42  M.  155.  These 
facts  need  not  be  stated  in  a  separate  affi- 
davit, if  they  be  stated  in  the  bill,  and  that 
be  sworn  to;  Winston  v.  McLendon,  43  M. 
254. 

See  further  on  this  subject,  Attachments, 
64,  et  seq.  Chancrry,  sub-division  Publica- 
tion to  Non-residents.     Probate  Court,  50. 

16.  Service  of  branch  writ.  If  on  a  branch 
writ,  issued  to  another  county,  against  sev- 
eral defendants,  it  be  endorsed  that  it  is 
to  be  served  only  on  two  (naming  them),  and 
tha  t  another  writ  has  been  issued  for  the 
others,  a  general  return  of  *•  Executed,"  will 
apply  only  to  those  whom  the  sheriff  was 
commanded  in  the  endorsement  to  summon  ; 
Bozman  v.  Brower,  6  H.  43. 

17.  Effect  of  defective  return.  If  the 
return  of  service  of  process  be  defective, 
the  judgment  will  not  therefore  be  void,  but 
only  erroneous ;  Smith  v.  Bradley^  6  S.  &  M. 
485. 

Where  the  return  purports  that  the  pro- 
cess was  actually  served,  as,  "  Executed  by 
personal  service  on  all  but  M.,  and  by  copy 
as  to  her,"  and  •'  Executed,"  though  the  return 
be  insufficient  and  informal  in  not  setting  out 
the  manner  of  the  execution,  a  judgment  bv 
default  will  not  be  void  and  impeachable  col- 
laterally, but  only  voidable  on  writ  of  error, 
or  other  appropriate  means  to  avoid  it.  The 
question  in  such  a  case  is  one  of  error,  or  no 
error  ;  Campbell  v  Hayes  (citing  Smith  v. 
Bradley,  supra) ;  S.  P.,  Hanks  v.  Ncal,  44 
M.212. 

And  where  the  return  is  insufficient  as  to 
the  service  of  the  attachment  on  the  defend- 
ant therein,  the  persons  summoned  as  gar- 
nishees, cannot  take  advantage  of  the  irregu- 
larity ;  Crizer  v.  Gorren^  41  M.  563. 

See  GAkNisHMENT,  30. 

18.  !:^ervice  on  an  infant.  The  statute, 
Rev.  Code  of  1857,  art.  64,  p.  489,  provides 
that  if  the  defendant  be  an  infant,  the  pro- 
cess shall  be  served  on  him  personally,  and 
on  his  father,  mother  or  guardian,  if  he 
have  one  in  this  State.  A  return  on  process 
against  an  infant,  which  does  not  show  its 
service  on  the  father,  mother  or  guardian,  or 
that  he  had  not  such  in  this  State,  is  bud ; 
Ingersoll  v.  Ingersoll.  42  M.  155  ;  Johnson  v. 
McCabe,  Id.  255;  Muilins  v.  Sparks^  43  hi, 
129. 

See  Infant,  22. 

19.  Waiver  of  defective  service.  A  plea  is 
a  waiver  of  a  defective  service  of  process ; 
Davis  V.  Patty,  42  M.  509. 

See  Appearance,  7,  andpos^  25. 

20.  Service  may  be  made  by  general  deputy, 
though  special  deputy  is  appointed.  Service 
of  pri»ctS8  may  be  made  by  the  regular 
deputy  sheriff,  notwithstanding  the  sheriff  has 
appointed  a  special  deputy  to  serve  it ;  Henry 
V.  Hahey,  5  tt.  &  M.  573. 

2na.  Service  by  sheriff  when  he  is  inter- 
ested.   A  sheriff  is  incompetent  to  serve  pro- 


cess in  a  suit  in  which  he  is  a  party,  or  in 
which  he  is  interested.  And  process  ad- 
dressed to  such  an  officer  will  be  quashed,  on 
timely  application  to  the  court.  But  if  the 
party  affected  by  such  illegal  service  make  no 
objection,  his  administrator  cannot  afterwards 
impeach  the  service,  in  answer  to  a  scire 
facias  to  revive  the  judgment;  McLeod  v. 
Harper,  43  M.  42. 

See  Sheriff,  94. 

206.  Waiver  of  service.  See  Appearaj^ce, 
8.     HioH  Court.  158. 

21.  Power  of  sheriff  to  serve.  The  sheriff 
derives  his  power  to  serve  process  from  the 
statute,  and  not  merely  from  the  fact  that 
the  process  is  directed  to  him ;  and  his  ser- 
vice of  a  subpoena  in  chancery  will  be  good, 
though  not  airected  to  him ;  Smith  v.  Brad- 
ley, 6  S.  &  M.  485. 

See  Ejectment,  25. 

22.  Powers  of  justice's  of  the  peace  and 
coroners  to  serve  process.  'I'he  power  of 
justices  of  the  peace  and  coroners  to  execute 
process,  existi?  only  in  certain  cases,  and 
process  intended  for  execution  by  them  should 
be  directed  to  them ;  and  if  directed  to  the 
sheriff,  they  have  no  power  to  execute  it ;  Ar- 
nold V.  Wynn,  4  C.  338. 

23.  Return  and  service  as  to  partners. 
Service  of  process  on  one  partner  is  not  good 
as  to  his  associate ;  Pittman  v.  Planters'  Bank, 
1  H.  527  ;  Demoss  v.  Brewster,  4  8.  &  M.  661 ; 
And  if  the  return  be  made  of  service  on  A.  k 
Co.,  the  firm  name  as  stated  in  the  writ,  it 
will  be  bad  for  not  showing  upon  whom  it 
was  executed ;  Demoss  t.  Brewster,  supra. 

24.  Return  must  show  upon  whom  served. 
Process  was  issued  against  L.  S.,  Jr.,  and  the 
sheriff  returned  it  executed  on  L.  S.,  omitting 
the  affix  "Jr. :"  Held,  in  the  absence  of  all 
showing  to  the  contrary,  the  presumption  is, 
that  the  sheriff  did  his  duty  and  served  it  on 
the  proper  person ;  Sanders  v.  Dowell,  7  S. 
&  M.  206. 

25.  Cure  of  defective  return,  A  defective 
return  is  cured  by  appearance ;  Hathcock  v. 
Otven.  44  M.  799 ;  and  cases  digested  in  Ap- 
pearance, 7  ;  and  so  if  the  defendant  sue  out 
a  writ  of  error  and  cause  the  judgment  to  be 
reversed  for  a  defective  return,  this  will  su- 
persede the  necessity  of  any  other  summons ; 
it  will  be  a  good  appearance  as  to  the  further 
proceedings  after  reversal ;  Bustamente  v. 
Shultz,  43  M.  172. 

See  ante,  19. 

25a.  Service  of  process  on  corporation. 
The  service  of  process  on  a  corporation  other 
than  a  railroaa  company,  or  telegraph  com- 
pany, must  be  on  the  president  or  presiding 
officer,  the  cashier,  secretary,  or  treasurer; 
and  if  no  such  nerson  be  found,  notice  may  be 
posted  at  the  aoor  of  the  place  of  business  of 
the  corporation;  or  in  sucn  other  manner  as 
the  court  may  direct.  Service  on  an  -'agent" 
of  a  corporation  (other  than  ^railway  and 
telegraph  companies)  is  not  sufficient ;  South- 
ern Express  Company  v.  Craft,  43  M.  508. 

256.  Service  of  process  in  ejectment.  See 
Ejectmknt,  25. 
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lY.    Amending  Prooess  and  Beturn. 

See  Amendment,  20,  et  seq. 

26.  Amending  the  proceas:  Cafe  in  judg- 
ment. The  regular  term  of  the  court  to  which 
the  writ  was  properly  returnable,  commenced 
on  the  4th  Monday  in  May,  1841.  The  writ  was 
issued  on  the  11th  of  May,  1841.  and  was  tested 
as  the  law  required,  on  the  first  day  of  the 
preceding  term,  to  wit,  the  4th  Monday  in 
November,  1840.  It  commanded  the  sheriff 
to  have  the  defendant  before  the  court,  on 
the  4th  Monday  in  May,  inst.  The  defendant, 
at  the  May  term,  1841.  moved  to  quash  the 
writ  because  the  contraction  inat.  did  not  in- 
dicate with  certainty  the  time  of  holding  the 
court :  Held,  the  defect  was  clearly  amenda- 
ble, and  the  writ  having  performed  its  office, 
by  bringing  the  defendant  into  court,  an 
amendment  was  unnecessary ;  Harnsson  v. 
Agricultural  Bank,  2  S.  &  M .  307.  See  ante.  2. 

27.  Amendment  of  the  return.  The  sheriff's 
return  on  final  process  is  amendable  at  any 
time,  but  on  mesne  process  no  amendment  is 
allowable  after  judgment;  Planters'  B'k  v. 
Walker.  3  8.  &  M.  409 ;  Dorsey  v.  Peirce,  5 

H.  173,  Hughes  v.  Lajrice,  5  8   &  M.  451. 

See  Sheriff  and  Sheriff's  Sale,  43. 
Amendment.  HO  to  33a. 

28.  Sheriff  cannot  amend  after  his  term 
esmires.  A  sheriff  cannot,  after  his  term  of 
office  has  expired,  be  permitted  to  amend  his 
return  on  an  attachment,  or  other  process. 
His  returns  are  to  be  made  when  he  is  bound 
by  his  official  oath  to  make  them  true  ;  Cole 
V.  Duggcr,  41  M.  557. 

29.  Amendment  affecting  rights  of  others. 
Whether  even  by  order  of  court,  and  during 
his  term  of  office,  a  sheriff  can  amend  his  re- 
turn so  as  to  affect  the  rights  of  persons  not 
parties  to  the  suit,  acquired  before  amend- 
ment ;  Qucere?  Jh. 

30.  Amendment  of  return  on  fi.  fa.  A 
sheriff  may  amend  his  return  on  &  fieri  facias. 
at  the  return  term,  though  a  motion  be  then 
pending  against  him  in  relation  to  the  return  ; 
Trotter  v.  Parker  9  G.  473. 


y.     Hisoellaneous. 

31.  Acknowledgment  of  service  An  ac- 
knowledgment of  the  service  of  a  writ  en- 
dorsed on  it,  and  sisrned  in  the  name  of  the 
defendant,  is  insufficient,  per  se.  to  authorize 
jndg^ment  by  default.  The  genuineness  of  the 
sig^aature  of  the  defendant  should  be  proven. 
All  returns  on  writs  when  made  by  private 
parties,  must  be  proven  like  other  facts.  The 
return  made  by  the  sheriff  proves  itself;  Har- 
vie  y.  Bostic,  1  H.  106 ;  S.  P.,  Davis  v  Jor- 
dan, 6  H.  295 ;  Bf)zman  v.  Brower,  6  H.  9 ; 
Byrne.  Vance  ^  Co.  v,  Seffries,  9  G.  533. 

32  Recital  m  record  as  to  appearance. 
Where  only  a  part  of  the  defendants  have 
been  served  with  process,  and  the  record  re- 
cites that  **  this  day  came  the  defendants  and 
moved  to  quash  the  writ,"  it  means  that  the 
defendants  only  who  are  served  with  process, 
appeared  ;  Barrisson  v.  Agricidtarai  B%  2 
S.  A  M.  307.    Seepo«^,  37. 


See  Appkaranoe,  1.  Probate  Court,  47, 
195.   Judgment,  8.    Attachment,  72,  73. 

33.  Process  against  sheriff,  on  motion.  A 
simple  notice  of  the  motion  against  the  sheriff 
and  his  sureties,  is  all  the  process  required 
in  such  cases ;  Lewis  v.  Garrett.  6  H.  434. 

34.  Endorsement  of  cause  of  action  on 
the  writ :  Variance.  It  is  no  ground  for 
abatement  to  the  writ,  that  there  is  a  variance 
between  the  declaration  and  the  endorsement 
of  the  cause  of  action  oo  the  writ,  as  to  the 
date  of  the  note  sued  on ;  pharis  v.  Conner, 
3S.  &  M.87. 

35.  Same.  If  the  endorsement  of  the  cause 
of  action  on  the  writ  state  the  correct  amount 
of  the  note  sued  on,  it  will  be  sufficient,  though 
it  erroneously  state  the  amount  claimed  to  be 
less  than  the  amount  of  the  note;  Fall  v. 
Com'rs  of  Sinkina  Fund,  3  S.  &  M.  127.  Un- 
der  the  Rev.  Code  of  1857,  no  endorsement 
of  the  cause  of  action  on  the  writ  is  required 
to  be  made  ;  Nance  v.    Wehh.  42  M.  268. 

36.  Contradicting  sheriff^s  return.  The 
sheriff  will  not  be  heard  to  give  evidence  con- 
tradicting his  return  on  process ;  Planters* 
Rk  V.  Walker.  3  S.  &  M.  409. 

But  it  is  not  a  contradiction  of  a  return  of 
**  executed  "  generally,  to  show  that  the  ser- 
vice was  made  by  copy  left  at  the  residence 
of  the  defendant;  Lapiece  v.  Hughes,  2  0. 
69. 

37.  Process  without  seal  Process  issued 
without  seal,  though  void,  is  yet  a  part  of  the 
record,  when  returned,  and  maybe  introduced 
in  evidence  to  contradict  a  recital  in  the  de- 
cree that  the  process  had  been  duly  served ; 
Dogan  v.  Brown.  44  M.  235. 

38.  Testatum  writ.  See  Circuit  Court, 
26. 

^rohihiiion. 

1.  Office  of  the  writ.  The  office  of  a  writ 
of  prohibition  is  to  restrain  and  prevent  a 
court  of  peculiar,  limited,  or  inferior  jurisdic- 
tion, .from  taking  cognizance  of  causes  not 
within  its  jurisdiction.  The  writ  issues  from 
a  superior  court,  and  is  founded  upon  a  sug- 
gestion that  the  cause  originally,  or  some 
collateral  matter  arising  therein,  does  not  be- 
long to  the  jurisdiction  of  the  inferior  court. 
But  if  the  inferior  court  has  jurisdiction,  the 
superior  court  cannot  inquire  into  the  ques- 
tion whether  the  action  of  the  inferior  court 
is  correct  or  not ;  Clayton  v.  Heidelberg,  9  S. 
&  M.  623. 

2.  Power  of  Circuit  Court  to  grant  the 
tor  it  to  Board  of  Police.  Whether  the 
Circuit  Court  can  grant  a  writ  of  prohibi- 
tion to  the  Board  of  Police;  Qucere?  It 
cannot  do  so  for  the  purpose  of  preventing 
the  levy  and  collection  of  a  special  tax  on  the 
county,  for  the  payment  of  a  contract  for  the 
erection  of  a  court  house  therein ;  the  juris- 
diction of  the  board  in  such  cases  being  au- 
mistaknble  ;  lb. 

3.  Writ  against  municipal  corporation. 
A  writ  of  prohibition  from  tiie  Circuit  Court 
to  the  municipal  authorities  of  a  city,  is  a 
proper  remedy  to  compel  them  to  abstain 
irom  the  enforcement  of  an  ordinance  which 
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is  contrary  to  the  conetitation  and  laws  of 
the  State  ;  Donovan  v.  Mat/or,  ^c,  of  Vicks- 
burg,  7  C.  247. 

See  Bills  of  Exchange  and  Promisrory 
Notes. 

1.  Meaning  of  the  term.  The  term  ''prop- 
erty,*' embraces  both  real  and  personal  estate, 
and  under  it,  when  used  in  the  residuary 
clause  of  a  will,  the  real  estate  of  the  testa- 
tor not  attempted  to  be  specifically  disposed 
of,  will  pass;  Morris  v.  Henderson,  8  G.  492. 

2.  Meaning  of  persanal  estate.  It  is  a 
question  whether  the  terms  **  personal  estate 
of  any  kind  whatever."  taken  alone,  embrace 
promissory  notes.  The  result  of  the  authori- 
ties, in  which  the  question  has  been  involved, 
seems  to  be  that  they  would  not  (see  Pop- 
ham  V.  Lady  Aylesbury,  Ambl.  68 ;  Moore  v. 
Moore,  1  Bro.  (J.  C.  121 ;  Fleming  v.  Brooke, 
1  8ch.  &  Lef.  318 ;  Stewart  v.  Earl  (f  Bute, 
3  Ves.  212  ;  Wms.  on  Executors,  749) ;  Mc- 
Jntyre  v.  Ingraham,  6  G.  25. 

3.  Meaning  of  *'  effects"  and  "  estate."  The 
terms  "  effects,"  *•  estate,'*  and  words  of  like 
general  import,  when  used  in  a  clause  con- 
taining an  enumeration  of  personal  estate, 
will  generally  be  confined  to  estate  or  effects, 
ejusdem  generis,  with  tnose  specified,  if  a 
different  construction  be  not  required  by  the 
context;  lb. 

See  Criminal  Law. 

Urattst 

See  Bills  of  Exchange  and  Promissory 
N6tks. 

See  Plradino,  156. 

^ttblicHtiati  to  fQan-remdeni^. 

See  Process  15,  and  references  there  made. 

1.  Ltabtlity  of  the  State  on.  The  State  is 
liable  for  daniaffes  which  a  contractor,  for 
doing  work  on  the  public  buildings,  has  sus- 
tained, by  reason  of  the  failure  of  the  author- 
ized agents  of  the  State  to  furnish  materials 
and  make  payments  according  to  the  con- 
tract ;  State  v.  Farish.  1  0.  483. 

2.  Evidf-nce:  Admission  of  public  agent. 
And  the  statement  made  by  such  contractor 
in  reference  to  the  subject  matter  of  the  con- 
tract, to  the  agent  of  the  State  who  had  charge 
of  that  business,  and  who  had  personal  knowl- 
edge of  the  truth  or  falsity  of  the  statement, 
and  which  is  not  denied  by  him,  is  evidence 
against  the  State  for  the  contractor ;  lb. 

See  Sale.   Vendor  and  Vendee. 


See  Deed,  85,  86,  87,  88. 

1.  Effect  of:  Notice.  In  a  quit  claim  deed, 
the  grantor  does  nothing  more  than  acquit 
the  grantee  of  any  right  or  title  which 
the  grantor  may  have  to  the  premises. 
And  the  taking  of  such  a  deed,  in  general, 
implies  knowledge  on  the  part  of  a  grantee 
of  a  doubtful  title  ;  Smith  v.  Winston.  2  H. 
601 ;  and  it  cannot,  therefore,  be  made  the 
foundation  of  a  bill  to  remove  clouds  from  the 
grantee's  title  ;  Kerr  v.  Freeman,  4  G.  292. 

§tta  ^Htmnio. 

I.  Quo  Warranto,  at  common  law z 

II.    "  "        underacts  of  1S43  and  1846 — "•     7 

III.  Miscellaneous 15 

I.  Quo  Warranto  at  Oommon  Law. 

1.  Quo  warranto  at  common  law.  At  com- 
mon law  the  writ  of  quo  warranto  is  in  the  na- 
ture of  a  writ  of  right  for  the  king,  against 
him  who  usurps  an  oflSce,  franchise  or  liberty, 
to  inquire  bv  what  authority  he  supports  bis 
claim,  in  order  to  determine  the  right ;  Lind- 
sey  V.  Attorney  General,  4  G.  508. 

2.  Information  in  nature  of  writ  of  quo 
warranto.  Owing  to  the  great  length  of  the 
process  and  the  delay  occasioned  by  the 
practice  which  prevailed  under  it,  the  ancient 
writ  of  quo  warranto  has  fallen  into  disuse, 
and  the  more  modern  method  of  proceeding 
by  information,  in  the  nature  of  a  writ  of  ^«o 
warranto,  in  the  name  of  the  attorney  gen- 
eral, substituted;  and  now  this  latter  pro- 
ceeding can  be  supported  in  all  cases  in 
which  the  ancient  writ  was  maintainable; 
lb. 

3.  In  whai  court  the  writ  is  triable.  To 
ascertaining  the  nature  and  extent  of  rights, 
and  the  appropriate  remedies  to  enforce  them, 
we  may  look  to  the  rules  of  the  common  law ; 
but  in  determining  the  tribunal  in  which  a  spe- 
cific remedy  is  to  be  enforced,  we  must  look 
alone  to  our  constitution  and  laws ;  and  there- 
fore, although  by  the  common  law  of  England 
the  writ  of  qiio  warranto  might  have  been 
grantable  only  at  the  pleasure  of  the  king,  yet 
being  an  appropriate  remedy  to  enforce  certain 
legal  rights,  it  will  be  granted  by  the  commun 
law  courts  of  this  State  ;  lb. 

4.  Proper  remedy  to  recover  an  office.  A 
person,  constitutionally  eligible,  has  a  legal 
right  to  an  oflSce  to  which  he  has  been  duly 
elected ;  and  he  is  entitled  to  a  writ  of  quo 
warranto,  to  oust  him  who  holds  the  office; 
lb.  And  this  is  the  appropriate  remedy; 
Newsom  v.  Cocke,  44  M.  3.52. 

5.  Issued  in  attorney  generoTs  name. 
The  attorney  general  is  the  proper  person 
in  whose  name  an  information,  in  the  nature 
of  a  writ  of  quo  wc^rrantOf  should  be  prose- 
cuted, in  order  to  award  to  the  relator  the 
enjoyment  of  an  office  improperly  withheld 
from  him ;  Lindseu  v.  Attorney  General,  supra. 

6.  Process  ana  practice.  The  process  up- 
on an  information  in  the  nature  of  a  writ  of 
quo  warranto,  to  oust  the  usurper  of  an 
office,  may  be  issued  in  term  time,  and  be 
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made  returnable  to  the  sftme  term  of  the 
court;  and  where  the  process  contains  a 
statement  of  what  is  alleged  in  the  informa- 
tion, it  is  annecessary  that  a  rule  visi  stating 
the  objt»ctions  to  the  defendants  holding  the 
office  should  accompany  it ;  Ih, 

n.  Quo  Warranto  under  the  Acts  of  1843 
and  1846. 

For  the  substance  of  these  acts,  see  Banks, 
61  to  64 :  and  for  decisions  under  them  in  re- 
lation to  banks,  see  Banks,  65  to  72. 

7.  Information  under,  a  cicil  'proceeding. 
An  information  in  the  nature  of  a  writ  of 
quo  warranto,  under  the  Act  of  1843,  which 
makes  it  the  duty  of  the  district  attorney 
to  file  such  information,  when  he  shall  have 
reason  to  believe  that  a  bank  has  been  guilty 
of  a  violation  of  its  charter,  or  where  he  is 
applied  to  and  furnished  with  the  affidavit,  of 
one  or  more  credible  persons  to  that  effect, 
is  a  civil  und  not  a  criminal  proceeding,  the  act 
not  prescribing  any  penalty  upon  the  bank 
in  case  of  conviction,  but  a  judgment  of 
onster  of  its  franchises;  Com'l  Bank  of 
Rodney  y.  State.  4  S.  &  M.  439. 

8.  Injunction  under  that  act  constitutional. 
The  provision  of  the  Act  of  1843,  which 
authorizes,  upon  the  filing  of  the  information 
in  the  Circuit  Court,  the  clerk  of  that  court 
to  issue  an  injunction,  restraining  all  persons 
from  collecting  any  demands  claimed  by  the 
bank  or  its  agents,  or  assigns  or  others, 
does  not  impair  the  obligation  of  any  con- 
tract between  the  bank  and  the  State,  and  is 
not  a  violation  of  the  Constitution  of  the 
United  States  (nor  is  the  power  therein 
vested  in  the  clerk  to  issue  the  injunction,  a 
judicial  power,  and  for  that  reason  unconsti- 
tutional); Jh. 

9.  Effect  of  the  judgment  of  forfeiture.  A 
judgment  of  forfeiture  against  a  bank,  under 
the  Act  of  1843,  has  none  of  the  conse- 
qaences  of  a  judgment  of  forfeiture  at  the 
common  law,  the  Legislature  having  waived 
the  right  to  the  common  law  penalties,  by 
providing  that,  concurrently  with  the  judg- 
ment of  forfeiture,  the  assets  and  property  of 
the  bank  shall  vest  in  trustees  for  the  benefit 
of  the  creditors  of  the  bank ;  Nevdt  v.  Port 
Gihson  Bank,  6  S.  &  M.  513. 

10.  Same :  Is  an  assignment  of  the  bank's 
assets,  A  judgment  of  forfeiture  against  a 
bank  under  this  act,  and  the  appointment  of 
trustees,  operate  as  an  assignmeLt  of  all  the 
property  of  the  bank  to  the  trustees  for  the 
benefit  of  the  creditors  of  the  bank,  and  this 
assignment  relates  back  to  the  rendition  of 
the  judgment  against  the  bunk,  under  that 
act,  and  preserves  the  property  and  assets  of 
the  bank  from  that  time  for  the  benefit  of 
creclitors;  lb. 

1 1.  M^re  judgment  no  dissolution.  The 
mere  judgment  of  forfeiture  does  not  ipso 

facto  %ork  a  dissolution  of  the  corporation; 
there  must  be  first  execution  for  the  seizure 
of  the  franchises,  before  the  penalties  of  for- 
feiture take  place ;  lb. 

12.  Rigid  of  the  trustees :  Revivor  in  their 
41 


name.  Where  a\  judgment  of  forfeiture 
against  a  bank  has  been  rendered,  under  the 
Act  of  1843,  the  trustees  appointed  by  the 
court  have  the  right  to  revive  in  their  names, 
all  suits  then  pending  in  the  name  of  the 
bank,  and  those  suits  will  progress  in  their 
name  in  the  same  manner,  and  to  the  same 
effect,  as  suits  revived  in  the  name  of  the 
executor  of  a  deceased  plaintiff*;  lb.;  S.  P., 
Com'l  Bank  of  Natchez  v.  Chambers,  and 
Cheto  V.  Peale,  12  id.  700;  Grand  Gulf 
Bank  v.  Wood,  12  id.  482.  But  it  was  held, 
afterwards,  that  these  cases  had  reference 
alone  to  revivors  of  judaments  in  the  High 
Court,  and  that  the  right  to  revive  in  the 
name  of  the  trustee  a  suit  pending  in  the  • 
name  of  the  bank,  at  the  time  of  the  judgment 
of  forfeiture,  did  not  exist ;  Torry  v.  Robert' 
son,  2  C.  192. 

13.  Same:  As  to  assigned  assets.  '  The 
trustees  of  a  dissolved  bank,  under  the  Act 
of  1843,  are  appointed  to  collect  such  debts 
only  as  belonged  to  the  bank  at  the  time  of 
its  dissolution,  and  to  that  end  only  are 
clothed  with  the  legal  title  by  the  statute. 
They  are  not  the  general  representatives  of 
the  bank,  but  only  trustees  for  the  accom- 
plishment of  defined  ends,  and  they  have  full 
power  for  the  accomplishment  of  those  ends, 
but  no  more.  They,  therefore,  cannot  main- 
tain an  action  in  their  name  (upon  a  note 
made  payable  to  the  bank),  for  the  use  of  a 
holder  by  assignment  prior  to  the  dissolution 
of  the  bank  ;  but  the  remedy  of  such  parties 
is  in  equity;  Bacon y.  Cohea,  12  S.  &  M.  ^16, 
And  where  suit  is  pending  in  the  name  of  the 
bank,  at  the  time  of  its  dissolution,  for  the 
use  of  another,  there  can  be  no  revivor  in 
the  name  of  the  trustees,  as  no  legal  or  equit- 
able interest  in  the  suit  passes  to  them ; 
Grand  Gulf  Bank  v.  Wood,  12  S.  A  M.  482. 
But  suits  pending  in  the  name  of  the  bank  at 
the  time  of  its  dissolution,  for  the  use  of 
another,  though  incapable  of  revivor  in  the 
name  of  the  trustees,  will  not,  therefore, 
abate  ;  but,  under  the  statute  which  prevents 
the  abatement  of  a  suit  upon  the  death  of  a 
nominal  plaintiff,  the  suit  will  progress  in  the 
name  of  the  usees.  However,  if  a  bank  has 
assigned  by  deed  its  assets  to  assignees,  for 
the  benefit  of  creditors,  suits  pending  in  the 
name  of  the  bank  at  its  dissolution,  but  in 
which  there  is  no  usee,  must  abate ;  since 
they  are  not  within  the  statute  in  reference  to 
the  death  of  nominal  plaintiffs,  and  the  trus- 
tees have  no  interest  in  the  assigned  assets ; 
Grand  Gulf  Bank  v.  Jeffers,  12  S.  A.  M. 
486.  The  remedy  of  the  holder  of  a  note 
transferred  by  a  bank  before  its  dissolution, 
where  the  legal  title  did  not  pass  to  the  as- 
signee, is  in  equity.  "Where  the  assignment  is 
by  deed,  no  legal  title  passes  to  the  assignee ; 
Bacon  v.  Cohea,  12  S.  &  M.  516 ;  Marsh  v. 
Mandeville,  6  C.  122. 

14.  Same.  The  trustees  have  no  right  to 
collect  debts  due  the  bank  after  the  debts  of 
the  bank  are  all  paid ;  they  cannot  collect  for 
the  benefit  of  the  stockholders  ;  see  Coulter 
V.  Robertson,  2  0. 278,  digested  under  Banks, 
70,  71,  72. 
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See  generally,  as  to  title  and  powers  of 
trustees  of  banks,  Banks,  65,  et  seq. 

ni.  Mifioellaneous. 

15.  Effect  of  quo  warranto  on  pending 
suit.  \\  here  a  suit  has  been  regularly  com- 
menced by  a  bank,  and  afterwards  a  gi^  7i;ar- 
ranto  is  issued  against  it,  this  will  not  author- 
ize the  quashal  of  the  writ — a  motion  to 
quash  nevei  being  entertained  when  the  writ 
in  its  inception  was  regular;  ComH  B'k  of 
Rodney  v.  McCaa,  8  S.  &  M.  720. 

16.  Commercial  ^  R.  R.  B'k  of  Vicks- 
hirg.  By  the  5th  section  of  the  Act  of  1843, 
which  enacts  that  the  provisions  of  that  act 
shall  not  extend  to  the  Commercial  and  Rail- 
road Bank  of  Vicksburg,  so  as  to  affect  the 
railroad  and  its  operation,  that  bank  is  not 
entirely  exempted  from  the  force  of  the  act ; 
it  is  still  liable  to  be  proceeded  against  for  a 
forfeiture  of  its  banking  franchises ;  State  v. 
Com'l  Sr  R,  R,  Bk  of  Vicksburg,  12  S.  & 
M.  276. 

17.  Same.  Previous  to  the  passage  of  the 
Quo  WatraTito  Act  of  1843,  the  Commercial 
and  Bailroad  Bank  of  Vicksburg,  made  an 
assignment  of  all  its  assets  for  the  benefit  of 
its  creditors.  In  the  year  1846,  proceedings 
in  the  nature  of  a  writ  of  quo  warranto  were 
commenced  against  the  banK,  and  the  trustees 
under  the  assignment,  made  a  motion  to  quash 
the  information  and  dissolve  the  injunction, 
on  the  ground  of  the  assignment  to  them: 
Eeldy  that  the  motion  could  not  be  sustained 
onl}»  so  far  as  the  interest  of  the  assignees  in 
the  railroad  was  concerned  ;  lb. 

On  a  judgment  of  forfeiture  against  the 
CommercialBank,  the  State  moved  for  the 
appointment  of  trustees  to  take  charge  of  the 
assets :  Hdd,  that  the  judgment  (under  the 
said  5th  section)  only  affected  the  banking 
privileges  of  the  corporation,  and  did  not 
dissolve  the  corporation,  and  that  the  trustees 
could  not  be  appointed ;  State  v.  Com'l  &f  R. 
R.  Bk  of  Vicksburg.  2  C.  144. 

18.  Quo  warranto  against  a  corporation : 
Proof  of  its  organization.  In  a  proceeding 
by  quo  warranto  apainst  a  corporation  in  its 
corporate  name  and  character,  for  a  forfeiture 
of  its  charter,  the  regularity  of  its  original 
organization  and  the  performance  of  condi- 
tions precedent  to  its  organization,  cannot  be 
inquired  into  ;  its  existence  as  a  corporation 
is  admitted  by  the  proceedings ;  Com'l  B'k  of 
Natchez  v.  State,  6  S.  <fe  M.  599  ;  S.  P.,  State 
T.  Com'l  Bk  of  Mamhester,  4  G.474. 

19.  Same  But  the  rule  is  different  where 
the  proceeding  is  against  individuals,  charg- 
ing them  with  usurpation  of  the  franchises  of 
a  corporation.  If  they  rely  on  the  fact  that 
they  used  the  franchises  as  a  corporation, 
they  must  not  only  show  a  due  organization 
of  the  corporation  in  the  first  instance,  but 
that  it  remains  in  a  state  of  legal  organization 
and  that  they  are  members  of  it,  and  author- 
ized by  the  corporation  to  do  the  corporate 
acts  which  they  claim  they  are  entitled  to  do ; 
State  V.  Brown  ^  Johnson.  4  G.  500. 

20.  For  decisions  as  to  constitutionality  of 


the  Quo   Warranto  Acts  o^  1843  and  1846, 
see  Constitutional  Law.  87,  88. 

21.  Proceedings  agaiyist  individuals  for 
usurping  corporate  rights.  The  defendAnt, 
when  proceeded  against  as  an  individual,  may 
plead  not  guilty,  and  a  disclaimer  of  any 
right  to  do  the  acts  complained  of,  these  de- 
fences are  not  inconsistent.  And  in  such  case 
the  State  is  not  entitled  to  a  judgment  against 
the  farther  exercise  of  the  franchise  on  the  plea 
of  disclaimer,  the  plea  of  not  guilty  being  a 
full  defence  ;  State  v.  Brown  &•  Johnston,  5 
G.  688. 

22.  Same.  And  under  the  plea  of  not 
guilty,  the  defendant  may,  in  reply  to  evi- 
dence by  the  State,  tending  to  show  that  he 
has  used  corporate  franchises  as  an  individnal, 
show  the  corporation  was  duly  organized,  aod 
that  he  acted  under  it,  and  not  as  au  individ- 
ual ;  lb. 

See  Common  Carriers. 

I.  Organization,  and  subscriptions  for  stock «..  i 

II.  Condemnation  of  land  for  right  of  way. 

/.  Power  qftkt  Legislature  on  the  sukjet...  8 

2.    'IhecompemeUioHjunvestifnaUd  and  paid  lo 

3i  Proceeding  to  assess  compensation 14 

4.  Assessmt-ntwiihout payment, encumbrance^ 

dedication i« 

5.  Remedies  to  condemn  land,  andparol  li- 

cense to  enter 31 

6.  Location  0/  road  bed  over  puh lie  streets....    23 

7.  Relocation  0/ the  road  ...  24 

III.  Amendment  of  charter,  deviation,  consolidatioa   27 

IV.  Power  of  railway  company  to  assign  its  propeny, 

,,       liability  of  road  to  sale  under  execution a8 

V.  Trespass  and  torts  to  cattle  on  road  bed »  33 

VI.  Injuries  and  wrongs  to  passengers  and  third  per- 
sons  

/.  £>utjf  as  to  Putting  ojfpassenierrai  proper 

station ^  ^ 

2.  Injuries  topasstngers „ 46 

-.rtT    T.*^i  ^^'**^"  ^f*  P^^fo^^  not  passengers 48 

VII.  Liability  for  punitory  damages 50 

VIII.  Liability  for  torts  of  their  agents 5S 

IX.  Ai  iscellaneous „....  59 

I.  Organization,  SubscriptionB  for  Stock. 

1.  Power  of  commissioners  expiree  \ci*h 
organization.  The  power  of  the  commission- 
ers appointed  in  the  charter  of  the  Mobile* 
Ohio  Railroad  Company,  to  receive  subscrip- 
tions for  stock  to  the  company,  expired  with 
the  organization  of  the  company,  and  there- 
after the  directors  and  their  agents  only  were 
authorized  to  receive  subscriptions ;  Ellison 
V.  Mobile  §-  Ohio  R.  R.  Co  ,  1  G.  572. 

2.  Conmderation  for  the  subscrij^tion  for 
stock.  Where  a  person  subscribes  for  stock 
in  a  railway  corporation,  according  to  its 
charter,  he  thereby  is  admitted  a  member 
thereof,  and  becomes  entitled  to  the  fran- 
chises granted  in  the  charter,  which  is  a  vain- 
able  consideration  for  the  subscription.  A 
plea,  therefore,  to  an  action  by  ihe  corpora- 
tion to  recover  the  amonnt  so  subscribed,  that 
the  subscription  was  made  without  valuable 
consideration,  is  bad,  because  it  appears  from 
the  defendant's  own  showing  tnat  it  is 
false ;  Thigpen  v.  Miss.  Cent.  R.  R.  Co.,  3  Q. 
347. 

3.  Subscription  for  stock  on  promise  in- 
consistent with  charity.  A  verbal  promise 
made  by  an  agent  of  a  railroad  corporation  tea 
person  subscribing  for  slock   uierein,  aad 
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upon  the  faith  of  which  he  made  the  snbscrip- 
tioQ,  that  payment  for  his  stock  should  be  de- 
layed for  a  longer  period  than  that  prescribed 
by  the  charter,  is  uot  binding  on  the  com- 
pany ;  because,  1st.  The  written  contract  of 
subscription  cannot  be  varied  by  a  contempo- 
raneous, verbal  parol  agreement ;  and.  2d.  The 
promise  being  inconsistent  with  the  charter  is 
void  for  want  of  power  in  the  corporation  to 
make  it;  lb. 
See  Corporation.  21. 

4.  For  subscriptions  to  stock  genercdly  in 
railway  corporations^  see  Corporation,  15 
to2lrf. 

5.  F'or  fraud  in  obtaining  subscriptions,  see 
Corporation.  2I&  to21d. 

6.  For  the  rule  in  relation  to  the  payment 
of  the  percentaxfe  required  at  time  of  stibscrip- 
tiouy  see  Corporation,  18,  19,  20. 

7.  For  calls  for  instalm^ents  of  stock  and 
act  tons  therefor,  see  Corporation,  22  to  25. 

7a.  Promise  by  a^ent  to  receive  payment 
for  stock  in  labor.  Whether  the  represen- 
tation of  an  agent  who  procured  a  subscrip- 
tion  for  stock  in  a  railroad  company,  that 
payment  of  the  amount  subscribed  would  be 
accepted  in  labor  and  provisions,  would  bind 
the  company;  Quaere  f  It  would  not  bar  a 
recovery  of  the  amount  of  money  subscribed, 
if  it  were  not  shown  that  the  defendant  had 
offered  payment  in  that  way,  and  that  he  was 
damaged  by  the  refusal  of  the  company  to 
accept  it ;  Walker  v.  Mobile  Sf  Ohio  R.  R, 
Co,,  5  G.  245. 

n.  Oondemnatioii  of  Land  for  Bight  of 
Way. 

See  Constitutional  Law,  20  to  31. 
1.  Power  of  the  Legislature  on  this  Subject. 

8-  Private  jproperty  cannot  be  taken  for 
private  use.  The  Legislature  cannot,  in  the 
exercise  of  the  right  of  eminent  domain,  pro- 
Tide  for  the  appropriation  of  private  property 
to  a  mere  private  enterprise,  in  which  the 
public  have  manifestly  no  interest.  Such 
provision  would  be,  in  effect,  a  judicial 
sentence,  by  which  the  property  of  one  citi- 
zen would  be  taken  from  him  and  vested  in 
another,  and  for  that  reason  void ;  but  it  is 
not  essential  to  the  exercise  of  this  right, 
that  the  enterprise  for  which  private  property 
may  be  taken  should  be  exclusively  a  State 
undertaking,  in  which  private  individuals,  as 
such,  have  no  interest ;  Brown  v.  Beatty,  5 
a.  227. 

9.  Same:  Railways  are  public  enterprises. 
It  is  the  right  and  duty  of  the  Stale,  to  pro- 
mote the  welfare  and  secure  the  happiness  ol 
its  members  ;  to  facilitate  and  cheapen  the 
transportation  of  the  products  of  labor,  and 
to  increase  the  intercourse  among  its  citizens. 
'J'he  construction  of  railways  and  other 
-works  of  internal  improvement,  are  obviously 
^rell  calculated  to  promote  these  objects,  and 
llie  Legislature  may  make,  or  cause  them  to 
l>e  made,  at  the  public  expense.  And  when 
8uch  enterprises  are  engaged  in  by  private 


individuals,  under  charters  of  incorporation, 
although  in  respect  to  the  anticipated  pecu- 
niary «tin  of  the  corporators,  they  may  be 
regarded  as  individual  and  private,  yet  the 
object  and  purpose  of  the  corporation  being 
the  public  advantage,  they  are  also  works  of 
a  public  character.  The  Legislature  may, 
therefore,  in  the  exercise  of  the  right  of  emi- 
nent domain,  provide  for  the  appropriation  of 
private  property  to  an  incorporated  railway 
company,  so  far  as  it  may  be  necessary  for 
the  completion  of  the  work ;  first  securing 
the  payment  of  a  just  and  full  compensation 
therefor  to  the  owner ;  lb. 

2.  The  Compensation,  how  Estimated,  and 
how  Paid. 

10.  The  compensation  must  be  j^aid  before 
appropriation.  Under  that  provision  of  the 
bill  of  rights,  which  declares  that  **  no  per- 
son's property  shall  be  taken,  or  applied  to 
public  use,  without  the  consent  of  the  Lepis- 
lature,  and  without  a  just  compensation  first 
made  therefor  ;"  the  compensation  must  pre- 
cede the  seizure  of  the  pro{)erty  for  public 
use  ;  and  hence,  that  provision  of  the  charter 
of  the  Grand  Gulf  Railroad  &  Banking  Com- 
pany, which  directs  that  upon  confirmation 
of  the  assessment  of  the  jury,  empanelled 
to  assess  the  damages  for  taking  land  for 
the  right  of  way,  the  land  shall  be  conveyed 
to  the  company,  and  the  owner  shall  have 
judgment  and  execution  for  the  amount 
so  assessed,  is  unconstitutional;  Thompson 
V.  Grand  Gulf  R,  R.  §•  Banking  Co.,  3  H. 
240. 

11.  The  compensation  must  be  wholly  paid 
in  money.  That  provision  of  the  bill  of  rights 
above  quoted,  secures  to  the  owner  the  right 
to  receive  in  money  the  cash  value  of  the  prop- 
erty thus  appropriated,  and  if  it  be  land, 
then  also  full  indemnity  for  the  damages  done 
by  the  appropriation  to  his  adjoining  land. 
The  owner  cannot,  therefore,  be  compelled 
to  receive  as  compensation,  the  enhancement 
in  the  value  of  his  remaining  property  occa- 
sioned by  the  improvement  to  which  he  has 
thus  been  forced  to  contribute ;  Broion  v. 
BeaUy,  5  G.  227  ;  S.  P.,  Isom  v.  Miss.  Cent, 
R.  R.  Co.,  7  G.  301;  Penrice^.  Wallis,  8  G. 
172 ;  N,  0.  J.  ^  G.  N.  R.  R.  Co,  v.  Moye,  10 
G.  374. 

12.  When  question  of  damages  is  referred 
to  arbitrators.  If  the  owner  of  the  land  and 
the  company  agree  to  refer  the  question  of 
damages  to  arbitrators,  and  there  be  no  agree- 
ment that  credit  shall  be  given,  the  award 
must  be  paid  before  the  right  to  the  land  vests 
in  the  company,  or  the  control  of  the  owner 
over  the  land  is  divested ;  Stewart  v.  Ray- 
mond R.  R.  Co.,  7  S.  &  M.  .568. 

13.  Estimation  of  the  damages:  Remote 
and  consequential  damages.  The  value  of 
the  property  at  the  time  it  is  appropriated  to 
public  use,  and  the  injury  then  Known  to  re- 
sult to  the  owner,  as  the  necessary  and  imme- 
diate consequences  of  such  appropriation  of 
this  property,  without  reference  to  the  unas- 
certained and  remote  benefits  or  disadvan- 
tages that  may  or  may  not  accrue  in  the 
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future,  is  the  loss  sustained  by  the  owner  by 
the  appropriation  of  his  property  to  the  pub- 
lic use.  for  which  he  is  entitled  to  compensa- 
tion ;  Isom  V.  Mt88,  Cent,  R,  R,  Co,,  1  G. 
300. 

8.  Proeeedingt  to  Assess  Compensation. 

14.  Proceedings  to  assess :  Jury  of  inquest 
The  Legislature  may  lawfully  authorize  a 
justice  of  the  peace  to  issue  a  warrant  to  the 
sheriff,  requiring  him  to  summon  a  jury  to 
asspss  the  damages  occasioned  to  the  proprie- 
tor, by  reason  of  the  location  of  a  railway  on 
his  and ;  Brown  v.  Beatty,  5  G.  227. 

15.  Legislature  cannot  prescribe  rule  for 
assessment,  to  the  jury.  The  ascertainment 
of  the  amount  of  damages  sustained  by  the 
owner  on  account  of  the  appropriation  of  his 
property  to  the  public  use.  is  a  judicial  and 
not  a  legislative  act ;  and  hence,  a  direction 
or  instruction  by  the  Legislature  to  the  tri- 
bunal charged  with  the  exercise  of  this  duty, 
"that  in  estimating  the  damages  accruing  to 
the  owner  of  the  land  by  the  appropriation  of 
it  to  the  construction  of  a  railway,  they  shall 
allow,  in  extinguishment  of  the  claims  for 
damages,  the  benefit  which  will  result  to  the 
owner  from  the  construction  of  the  railway 
through  his  land,"  is  an  invasion  of  the  powers 
of  the  judicial  department,  and  for  that  reason 
is  void  ;  Isom  v.  Miss,  Cent,  R,  R,  Co,,  7  G. 
300. 

10.  Appealjrom  assessment  made  by  the  jury. 
Upon  an  appeal  to  the  Circuit  Court  by  the 
owner,  from  the  inquest  of  a  jury  assessing 
the  damages  accruing  from  the  use  and  occu- 
pation of  his  land  by  a  railway  company, 
either  party  has  a  right  to  demand  that  the 
issues  of  fact  arising  in  the  cause,  shall  be 
submitted  to,  and  be  tried  by,  a  jury,  'i'his  is 
a  constitutional  right  secured  by  the  28th  sec- 
tion of  the  bill  of  rights,  which  declares,  that 
*'  the  rijrht  of  trial  by  jury  shall  remain  invio- 
late;" lb.  (citing  Smith  v.  Smith,  1  H.  102; 
Lewis  V.  Garrett,  5  H.  434 ;  Peck  v.  Cntch- 
low,  7  id.  243 ;  Scott  v.  Nichols,  6  C.  94). 

4.  Asiesiment  Without  PaTment,  Enenmbranee 
on  Land,  Dedication. 

17.  Rights  acquired  by  assessment  before 
payment.  A  railway  company  cannot  pre- 
vent ihe  exercise  by  the  owner  of  full  con- 
trol over  the  track  or  roadway  located  on  his 
land,  until  it  has  paid  the  amount  which  the 
jury  (or  arbitrators,  where  they  have  been 
selected)  have  assessed  for  damages  to  the 
owner ;  Steivart  v.  Raymond  R.  R.  Co.,  7  S. 
&  M.  568.  And  when  the  company  neglects 
to  pay  the  owner  for  the  right  of  way,  and  he 
is  exposed  to  the  transit  of  the  railway  cars 
over  his  land  for  an  indefinite  period,  with 
but  little  prospect  for  redress  by  action  at 
law,  owing  to  the  insolvency  of  the  company, 
a  court  of  eouity  will  grant  him  an  injunction 
restraining  the  company  from  the  use  of  the 
land  ;  Stewart  v.  Raymond  R.  R.  Co.,  supra, 

18.  Prior  encumbrance  superior  to  grant 
of  right  of  way  to  a  raihvay  company.  A 
deed  in  trust  executed  by  the  owner  and  re- 
corded prior  to  a  grant  by  him  of  the  right  of 


way  over  the  land  to  a  railway  company,  is 
superior  to  the  grant ;  and  a  purchaser  under 
the  trust  deed  takes  the  land  covered  by  the 
right  of  way  free  of  the  company's  right, and 
the  company  are  not  entitlea  to  use  toe  right 
of  way  without  first  making  compensatioD to 
such  purchaser ;  lb. 

19.  Dedication  of  road  bed.  The  doctrine 
of  dedication  of  land  to  public  uses  has  no 
application  to  the  appropriation  of  land  to  the 
right  of  way  for  a  railway  company;  Ih. 

20.  No  right  of  entry  on  the  land  without 
assessment  and  payment.  Before  a  railway 
company  can  enter  upon  land  for  the  con- 
struction  of  their  road  (without  the  consent 
of  the  owner)  there  must  be  at  least  an  assess- 
ment and  payment,  or  tender  of  payment,  of 
the  damages,  according  to  the  provisions  of 
the  charter ;  and  an  entry  on  the  land  before 
this  is  done  is  a  trespass,  for  which  the  crm- 
panv  may  be  sued  at  law  ;  Mtmphisif  Charks- 
town  R.  R.  Co,  V.  Payne,  8  G.  700. 

5.  Bemedies  to  Condemn  Lands,  and  for  Damagei, 
and  Parol  License  to  Enter. 

21.  Remedy  to  condemn  lands  and  for 
trespass.  "Where  the  Legislature  has  author, 
ized  the  erection  of  a  work  of  internal  im- 
provement, and  a  mode  is  prescribed  b?  stat- 
ute  for  the  assessment  and  payment  of  dam- 
ages resulting  to  individuals  from  the  con- 
struction of  the  work,  the  parties  injured 
are  confined  to  the  remedy  prescribed,  which 
is  without  any  negative  words  used,  exclusive 
of  the  remedy  which  would  otherwise  exist  at 
common  law. 

The  charter  of  the  Miss.  Cent.  R  R.  Co. 
provided  for  the  condemnation  of  land  for  the 
road  bed;  and  declared  that  the  iuouest  of 
the  jury,  after  payment  or  tender  of  the  valu- 
ation, should  be  admitted  to  record,  &c,,  and 
be  a  bar  to  all  actions  for  taking  and  using 
such  property.  In  this  case.  B.,  a  contractor 
to  build  the  road  bed  for  the  company,  was 
sued  in  an  action  of  trespass  for  injuries 
done  to  the  land  of  the  plaintiff,  within  the 
one  hundred  feet  allowed  by  statute  for  the 
right  of  way,  and  upon  proof  that  there  had 
been  a  due  assessment  of  the  damages,  and 
a  tender  of  the  amount,  the  court  held  that 
the  plaintiff  could  not  maintain  his  action ; 
Brcwm  v.  Beatty.  6  G.  227.  But  the  owner 
is  not  barred  of  his  action  at  law  for  tres- 
passes committed  outside  of  the  right  of 
way ;  Brown  v.  Beatty.  supra.  Nor  where 
the  railroad  company  enters  without  at  first 
having  condemned  the  land  in  the  mode 
pointed  out  in  the  charter,  and  paying  and 
tendering  the  amount  of  the  assessment; 
Memphis  §•  Charleston  R.  R.  Co.  v.  Payne, 
8  G.  700 ;  Ni  0.  J.  §•  G.  N  R,  R.  Co,  v. 
Moye,  10  G.  374.    See  po>t.  26. 

22.  Parol  license  to  enter  as  a  defence  to 
trespass,  A  parol  license  given  by  the  owner 
to  a  railroad  company,  to  enter  upon  his  land 
and  construct  thereon  their  road,  is  not 
within  the  statute  of  frauds,  and  is  a  good  de- 
fence to  an  action  of  trespass  against  the 
company  for  an  entry  on  the  land ;  ^V.  0,  J, 
^  G.  N,  R,  R,  Co,  V.  Moye,  10  G.  374. 
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6.  Looation  of  Boad  Bed  over  Pablio  Streeti. 

23.  Right  of  way  for  railrod  over  public 
streets.  The  title  to  the  si  reels  of  a  city  or 
town  is  vested  in  the  corporation,  and  the 
Legislature  has  no  power  to  grant  the  right 
of  way  to  a  railroad  company  over  them, 
without  the  consent  of  the  corporation,  or 
without  providing  for  compensation  to  be 
paid  to  the  corporation  for  the  damages. 
And  the  corporation  of  a  city  has  the  power, 
for  the  protection  of  its  citizens  and  their 
property,  to  regulate  the  mode  of  propelling 
railroad  cars  within  its  limits,  and  to  pre- 
scribe the  rate  of  speed  at  which  they  snail 
move ;  Donnaher's  Casct  8  S.  &  M.  649. 

7.  Belocation  of  Boad  Bed. 

24.  Same.  Railway  companies  have  the 
power  to  relocate  the  line  or  their  road  alter 
the  completion  of  it  under  the  first  location, 
and  to  condemn  for  that  purpose  private 
property,  if  there  be  a  manifest  necessity  for 
the  change,  and  no  detriment  accrues  thereby 
to  the  public;  Miss,  §*  Tenn,  R.  R,  Co,  v. 
Devaney,  42  M.  555. 

25.  Same:  Case  in  judgment.  The  Miss.  & 
Tenn.  R.  li.  Oo.,  on  the  first  location  of  their 
road,   connected   with   the  road  bed  of  the 
Mi?s.  Cent.  R.  R.  Co.*  at  Grenada,  immedi- 
ately south   of  the  Yallabusha  river.    Their 
bridge  over  the  river  was  destroyed  during 
the  late  war,  and  the  structure  being  a  costly 
one,  and  the  embarrassed  financial  condition 
of  the  company  beinsf  such  that  they  could 
not  rebuild,  by  agreement  between  them  and 
the  Miss.   Cent.   R.   R.   Co.,  a  partnership 
bridge  was  constructed  across  the  river  on 
the  line  of  the  Central  road.    On  the  north 
side  of  the  river,  and  a  short  distance  from  it, 
the  Miss.  &  Tenn.  R.  R.  Co.  relocated  their 
road,  so  as  to  form  a  iunction  with  the  Miss. 
Central,  and  to  give  both  roads  the  use  of 
the  bridge.    This  relocation  was  made  so  as 
to  connect  the  two  roads,  where,  by  the  origi- 
nal location,  they  were  only  five-eighths  of  a 
mile  apart:  Held,  that  the  Miss.  &  Tenn.  R. 
1R.  Co.  had  the  power  to  take  the  land  to 
make  the  connection,  bv  proceedings  for  con- 
demning it,  as  provided  in  the  charter  forcon- 
demninsr  land  for  the  first  location;   Miss.  ^ 
Tenn.  R.  R.  Co,  v.  Devaney,  42  M.  555. 

26.  Relocation:  Void  assessment:  Tres- 
pftsa.  The  Miss.  A  Tenn.  R.  R.  Co.  had  the 
land  of  D.  regularly  condemned  by  a  jury  of 
review,  and  tendered  him  the  amount  of  the 
assessment.  In  good  faith,  and  under  the 
belief  that  the  title  to  the  land  was  vested  in 
them  bvthe  condemnation  of  the  jury  of  re- 
view, the  company  located  and  built  their 
road  through  D.'s  land :  Hddj  that  though 
the  action  of  the  jury  was  void,  and  the  title 
never  passed,  the  company  were  not  naked 
trespassers,  but  claimed  under  a  color  of  title, 
and  were  entitled  to  the  property,  cross-ties 
and  iron,  placed  on  the  land ;  lb, 

m.      Amendment   of    Charter,    Deviation, 
Consolidation. 

27.   Amendment  of  charter:  Deviation  in 


location  of  the  road,  and  consolidation  with 
another  company.    See  Corporation,  1  to  6. 

17.  Power  of  Railroad  Company  to  Assign 
its  Property,  and  Liability  of  the 
Property  to  be  Sold  nnder  Execu- 
tion. 

28.  Power  to  assign  franchise.  Whether 
a  railway  company  has  the  power  to  assign 
the  road  and  the  franchises  annexed,  is  a 
matter  between  the  State  and  the  corpora- 
tion. The  question  as  to  the  power  to  assign, 
cannot  be  raised  by  a  credit  r  seeking  to  an- 
nul the  assignment  on  the  ground  that  it  is 
ultra  vires  ;  Arthur  v.  Com'l  §•  R.  R.  Bk 
of  Vicksburg,  9  S.  &  M.  394. 

29.  Assignment  of  franchise:  Sale  of  road 
under  execution,  W  hether  the  road  bed  is 
subject  to  sale  under  execution  depends 
upon  the  nature  of  the  estate  the  corpora- 
tion has  in  it.  If  it  has  the  fee  in  the  road 
bed  it  may  be  sold  or  assigned,  but  the  fran- 
chise  cannot  be  aliened  without  the  consent 
of  the  State.  The  sale  or  assignment  of  the 
road  bed  does  not,  therefore,  carry  with  it  the 
franchise;  nor  does  it  ipso  facto  work  a  dis- 
solution of  the  corporation,  it  may,  however, 
be  a  ground  of  forreitnre  of  its  charter ;  lb. 

30.  Same,  Whether,  when  a  railroad  cor- 
poration makes  an  assignment  of  the  profits 
of  the  road,  this  does  or  does  not  convey  the 
road  bed,  for  the  term  daring  which  the  profits 
are  assigned;  Quceref  It  seems  that  it 
does,  since  otherwise  the  road  bed  might  be 
sold  under  execution  and  the  assignment  be 
defeated;  lb. 

31.  Same.  When  the  time  limited  by  the 
charter,  in  which  a  railway  is  to  be  finished, 
is  about  to  expire,  and  the  charter  declares 
that  the  franchise  shall  be  null  and  void,  unless 
the  road  be  finished  in  that  time,  the  assign- 
ment of  the  unfinished  road,  and  all  other  as- 
sists of  the  corporation,  1st,  to  raise  money 
to  complete  the  road  within  the  time,  and  2d, 
to  pay  the  debts,  will  not  avail  to  validate  the 
assignment,  if  it  be  otherwise  objectionable 
in  law ;  lb.  See  this  case  digested  in  Fraud- 
ulent Assignment,  24,  27. 

32.  Its  property  liable  to  sale  under  execu- 
tion. The  tangible  property  of  a  corpora- 
tion is  subject  to  sale  under  execution  just  as 
the  property  of  an  individual.  Whether  the 
road  bed  is  so  subject ;  Quaere  .^  lb. 

V.  Trespasses  and  Torts  to  Cattle  on 
Boad  Bed. 

33.  Right  of  owner  to  allow  cattle  to  run 
at  large.  By  the  common  law  of  England, 
the  owner  of  cattle,  horses,  &c.,  is  bound  to 
keep  them  within  a  sufficient  enclosure,  and 
it  ne  permit  them  to  escape  and  run  at 
large,  and  wander  upon  the  premises  of 
another,  whether  enclosed  or  not,  he  is  liable 
for  the  trespass,  and  the  cattle  so  trespass- 
ing may  be  distrained  damage  feasant.  But 
this  rule  of  the  common  law  is  not  adapted 
to  the  circumstances  and  condition  of  the 
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people  of  this  State,  the  population  not  be- 
lu^  dense,  and  there  beinjr  larjre  tracts  of  un- 
cultivated and  unenclosed  lands  fit  for  the 
pasturage  of  cattle  ;  and  moreover,  the  peo- 
ple of  this  State  have,  from  its  earliest  set- 
tlement, permitted  their  domestic  animals  to 
run  at  lar^e  in  the  **  range,"  and  depasture 
on  unenclosed  lands ;  and  hence,  the  rule  of 
the  common  law  above  referred  to  is  not  in 
force  here  ;  Vicksburg  S^  Jackson  R,  R.  Co.^ 
V.  Pattoyi.  2  G.  156. 

34.  Right  of  mmier  on  his  own  land.  The 
owner  of  unenclosed  land  may  prosecute  his 
lawful  business  thereon,  but  in  so  doing  he 
must  exercise  reasonable  care  and  diligence 
to  avoid  injaring  the  cattle  of  others  which 
may  have  wandered  on  th»»  premises ;  76. 

.35.  Right  of  railroad  over  their  track: 
Liahilityfor  killing  stork.  A  railway  com- 
pany has  the  exclu:*ive  right  to  the  use,  pos- 
session and  enjoyment  of  the  land  upon 
which  their  track  is  located,  and  they  may 
run  their  engines  and  cars  on  the  same  at 
whatever  time  and  with  whatever  speed  they 
may  see  proper,  and  not  inconsistent  with 
the  safety  of  the  persons  and  property  com- 
mitted to  their  charge ;  but  this  right  of  the 
company  over  the  land  is  no  higher  and  no 
more  extensive  than  that  of  the  original 
owner ;  and  hence,  if  their  tract  be  unen- 
closed, they  must  run  their  engines  and  cars 
with  reasonable  care  and  prudence,  so  as  to 
avoid  injury  to  cattle  which  may  be  depas- 
turing on  the  track ;  and  if  they  fail  to  do 
so.  they  will  be  liable  for  the  injury  done  ; 
lb. 

36.  Same:  Dxify  as  to  condition  of  the 
track.  Sf^c.  A  railway  company  is  bound  by 
law  to  keep  its  road  and  machinery  in  good 
order,  and  to  have  a  sufficient  number  of 
faithful  and  trustworthy  employees  to  man- 
age and  control  the  running  of  its  engines 
and  cars ;  and  if,  by  its  failure  in  any  of 
these  respects,  the  cattle  of  another  depas- 
turing on  its  unenclosed  track  be  injured  or 
destroyed,  it  will  be  responsible  to  the  owner 
in  damages ;  and  if  it  appear  that  the  cattle 
were  destroyed  by  the  gross  negligence  or 
wilful  and  wanton  mischief  of  its  agents,  the 
company  will  be  responsible  in  exemplary 
damages ;  lb. 

37.  Same  :  Character  of  engineer.     It  is 
'  competent    for  the    plaintiff   in    an   action 

against  a  railway  company  for  damages 
done  by  it  to  his  property,  by  the  careless 
and  negligent  running  of  its  engine  and  cars, 
to  introduce  evidence  to  show  that  the  gen- 
eral character  of  the  engineer  in  charge  of 
the  train  when  the  injury  was  done,  was  that 
of  a  reckless  and  untrustworthy  agent ;  lb. 

38.  Same :  MtUual  fau't.  Though  there 
be  negligence  on  the  part  of  the  plaintiff, 
remotely  connected  with  the  injury,  yet  if  the 
defendant's  fault  or  negligence  was  the  im- 
mediate or  proximate  cause  of  the  injury,  the 
plaintiff  may  maintain  his  action  for  dam- 
ages ;  lb. 

39  Only  bound  to  exercise  reasonable  care. 
Railway  companies  are  bound  to  the  exercise 
of  the  utmost  care  in  the  transportation  of 


passengers ;  but  with  respect  to  cattle  de- 
pasturing on  their  track,  they  are  bound  only 
to  the  exercise  of  reasonable  care  and  pru- 
dence,  such  as  a  man  of  ordinary  prndence 
engaged  in  the  same  business  would  exercise, 
to  prevent  injury  to  cattle;  Miss.  Cent.R.R. 
Co.  V.  Miller,  40  M.  45. 

40.  Burden  of  proof.  The  burden  of 
proof  in  such  cases  is  on  the  plaintiff  to  show, 
negligence :  Miss.  Cfnt  R.  R.  Co.  v.  MiUtr, 
40  M .  45 ;  A^.  0.  J.  ^  G.  N.  R.  R  Co.  v.  EnocU, 
42  M.603 ;  S.  P.,  Memp.  £r  Cha.  R.  R.  Co.  v. 
Blakeney,  43  M.  218 ;  Raiford  v.  Miss.  Cent. 
R  R.  Co.,  lb.  233 ;  Mtmp.  §•  Cha.  R.  R.  Co. 
v.  Orr,  lb.  279.  The  company  is  not  bound  to 
fence  its  road ;  it  is  only  bound  to  use  reason- 
able care  to  prevent  injury;  Memp.  §•  Cha. 
R.  R.  Co.  v.  Orr,  supra. 

41.  Proof  of  negligence  by  condtict  of  em- 
ployees. But  in  proving  negligence,  the 
plaintiff  cannot  show  that  the  employees  of 
the  company  in  charge  of  other  trains,  and 
at  other  times,  were  guilty  of  negligence; 
the  proof  must  be  confined  to  their  conduct 
in  the  transaction  which  is  the  subject  of  the 
suit;  Miss.  Cent.  R.  R.  Co.  v.  MiUtr,  40  M. 
45. 

41a.  Form  of  action.  The  gravamen  of 
an  action  against  a  railway  company  for 
injury  done  to  stock  on  their  road  bed,  is  the 
company's  negligence,  and  the  proper  form 
of  action  is  trespass ;  and  though  the  owner 
may  waive  his  trespass  and  sue  in  assumpsit. 
still  he  cannot  take  judgment  by  default  for 
the  value  of  the  stock,  as  stated  in  his  bill  of 
particulars;  this  must  be  determined  on  writ 
of  inquiry ;  Miss.  Cent.  R.  R.  Co.  v.  Fort,  44 
M.  423. 

VI.  Injuries  and  Wrongs  to  Passengers  and 
third  Persons. 
See  Common  Carriers,  21  to  26. 
1.  Duty  as  to  patting  off  Pattengert. 

42.  Same.  In  the  case  of  goods,  the  obliga- 
tion of  the  carriers  is  to  carry  them  to,  and 
deliver  them  at,  the  proper  station.  In  the 
case  of  passengers,  the  obligation  is  simply 
to  carry  to  their  proper  station,  and  then  to 
allow  passengers  sufficient  time  and  opporto- 
nity  to  get  off  the  train  without  danger  of 
being  injured.  But  the  company  are  bound, 
however,  to  cause  an  announcement  U>  be 
made,  in  a  distinct  and  audible  manner,  to 
the  passengers,  by  which  they  shall  be  in- 
formed of  the  arrival  of  the  train  at  the 
station  to  which  they  have  tickets.  Personal 
warning  to  each  passenger  that  the  train  has 
arrived  at  the  station  of  his  destination,  is 
not  required.  The  passenger  is  bound  to  take 
notice  of  the  general  warning  given  to  all  the 
passengers ;  Southern  R.  R.  Co.  v.  Kendrick, 
40  M.  374 ;  S.  V.,N.  0.  J.  Sr  G.N.  R.  R.  Co.  v. 
Statham.  42  M.  607.  And  the  same  rules 
apply  when  the  passenger  is  on  a  freight 
train ;  Mobile  ^  Ohio  R.  R.  Co.  v.  McArthur. 
4.{  M.  186.  And  it  is  not  the  duly  of  the 
conductor  to  see  to  the  debarkation  of  pas- 
sengers ;  N.  0.  J.  ^  Q.  N.  R.  R.  Co.  V.  StaJlr 
ham,  supra. 
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43.  Same :  Wliere  passenoer  is  sick.  Sick 
persons,  and  those  unable  to  take  care  of 
themselves,  should  provide  for  themselves 
proper  assistance  while  travelling  in  railway 
cars.  It  is  not  the  duty  of  the  company  to 
supply  this.  And  if  a  passenger  be  unable 
to  walk,  and  require  assistance  to  get  from 
the  car,  and  a  longer  delay  than  usual  is  re- 
quired  for  him  to  be  safely  removed  from  the 
car.  he  should  give  timely  notice  of  the 
same  to  the  conductor;  lb. 

44.  Company  liable  for  not  alhnving  time 
to  get  off,  A  railway  company  is  liable  for 
damages,  if  it  fail  to  stop  the  train  at  the 
station  of  a  passenger's  destination,  and  carry 
him  bevond,  and  then  compel  him  to  get  off; 
N.  0,  J,^  G.N  R,  R.  Co.  V.  Hurst.  1  O. 
660. 

44a.  Duty  of  company  as  to  platforms, 
and  as  to  stopping  at  stations,  and  putting 
off  passengers.  A  railway  company  is  bound 
to  provide  proper  platforms,  for  the  conveni- 
ence of  passengers  in  );etting  off  and  on  the 
train ;  and  they  are  also  bound  to  stop  the 
train  at  the  platform,  sufficiently  long  to  ena- 
ble passengers  destined  for  that  station,  to 
get  off.  If  the  train  pass  the  platform,  the 
company  is  bound  to  back  it.  on  the  request 
of  a  passenger  whose  destination  is  there, 
and  the  failure  to  stop  at  the  platform,  and 
to  back  when  requested,  is  prima  facie  negli- 
gence, for  which  the  company  is  liubie.  And 
where  ihere  is  no  platform,  and  no  proper 
steps  to  descend  from  the  car,  it  is  the  duty 
of  the  company  to  assist  a  passenger  in  de- 
barking from  the  train ;  and,  if  in  getting  off 
without  such  assistance,  he  be  injured  with- 
out fault  on  his  part,  the  company  is  liable; 
Memphis  ^  Charkstun  R.  R.  Co.,  v.  Whit- 
field,  44  M.  466. 

See  Damaors,  9a,  95. 

45.  Effect  of  failure  of  passeng*^  to  pay 
fare.  It  is  no  ground  of  objection  to  the 
right  of  a  passenger,  to  recover  for  a  neglect 
of  the  company  to  allow  him  time  to  get  off 
the  train  at  the  proper  station,  that  the  pas- 
senger did  not  pay  his  fare.  The  carrier  had 
a  right  to  put  the  passenger  off,  if  he  refused 
to  pay  his  fare,  or  he  could  trust  to  the  per- 
sonal responsibiUty  of  the  passenger,  or  rely 
upon  his  lien  on  the  passenger's  baggage,  and 
this  the  carrier  is  presumed  to  <Jo,  unless  he 
demand  payment  in  advance.  The  passenger 
is  in  no  default  until  he  has  refusea  to  pay ; 
HuH  v.  Southern  R.  R.  Co.,  40  M.  391. 

2.    Ix^uriet  to  Passengers. 

46.  Injury  by  collision.  In  an  action  by 
A  passenger  on  a  railway,  against  the  corn- 
puny,  to  recover  damages  for  an  injury  done 
to  him  by  a  collision,  proof  that  a  collision 
did  take  place,  and  that  the  plaintiff  was 
thereby  injured,  is  prima  facie  evidence  of 
negligence  or  want  of  skill,  on  the  part  of  the 
servants  of  the  company;  and  it  casts  the 
burden  of  proof  on  the  company,  to  show 
that  its  employees  in  charge  of  the  collid- 
ing locomotives  were  in  every  respect  quali- 
fied, and  that  they  acted  with  reasonable 
skill  and  the  utmost  caution,  and  that  the 


collision  could  not  have  been  prevented 
by  anv  human  care  or  foresight ;  N.  0.  J. 
^  G.  N.  R.  R.  Co  V  Allbrittnn,  9  G.  242.  ^ 

47.  As  to  liability  ff  railway  companies 
for  torts  of  their  agents  and  the  warranty  of 
the  company  of  the  efficiency  of  their  agents, 
see  Principal  and  Aornt.  34,  3.5.  36,  37. 

47a.  As  to  liability  for  baggage  of  passen- 
gers,  see  Common  Oarribrs,  26. 

8.    Iiguriet  to  Persons  not  Pasiengert. 

48.  Same.  As  a  general  rule,  railway  com- 
panies are  only  liable  for  the  want  of  ordi- 
nary care  and  prudence,  in  avoiding  injuries 
to  third  persons  not  passengers ;  the  strict 
rule  requiring  the  ntraost  diligence,  being  ap- 
plicable alone,  when  the  party  injured  is  a 
passenger.     But  this  strict  rule  will  be  ap- 

Slied  in  favor  of  third  persons,  who  have 
een  injured  by  the  agents  of  a  railway  com- 
pany, where  the  latter  were  doing  an  unlawful 
act,  or  where  the  person  injured  had  not  equal 
means  of  avoiding  the  injury.  Hence,  where 
an  injury  was  done  to  a  third  person,  law- 
fully ensraged  in  business  on  the  track  of 
another  railway — the  party  inflicting  the  in- 
jury having  no  right  to  be  there — the  strict 
rule  was  applied ;  N.  O.J.  ^  G.  N.  R.  R.  Co. 
V.  Biil^y,  40  M.  395. 

49.  jSaT^e.  And  in  such  a  ca.se  a  warning 
given  by  the  agent  committing  the  wrong  10 
the  partjr  injured,  which  if  heeded,  might 
have  avoided  the  injury,  is  no  defence  to  the 
company,  for  the  injured  party  had  no  right 
to  expect  the  infliction  of  the  injury,  and  was 
therefore  under  no  obligation  to  use  means  to 
prevent  it ;  lb. 

VII.  Liability  for  Fonitory  Damages. 

See  Damages,  1.5  to  22. 

.50.  For  punitory  damaaesfor  killing  cattle. 
If  cattle,  depasturing  on  tne  unenclosed  track 
of  a  railway  company,  be  injured  by  the  gross 
and  wanton  negligence  of  the  employees  of  the 
company,  punitory  dam  iges  may  be  allowed  ; 
Vicksburg  ^  Jackson  R.  R.  Co.  v.  Patton,  2 
G.  156. 

51.  Exemplary  damages  where  passenger 
is  injured.  A  railway  company  impliedly 
warrants,  that  its  engineers,  conductors,  and 
other  employees,  engaged  in  running  its 
trains,  are  possessed  of  due  skill,  and  are 
competent  and  faithful,  and  it  is  under  all 
circumstances  liable  for  any  injury  occasioned 
by  the  misconduct,  rashness,  or  negligence 
of  such  persons ;  and  where  the  injury  is 
caused  by  the  gross  negligence,  or  wanton 
and  wilful  misconduct  of  its  employees,  it  is 
liable  for  exemplary  damages ;  N.  0.  J  fp  G. 
N.  R.  R.  Co.  V.  Allbritton.  9  G.  242 :  S.  P., 
Memphis^  Charleston R  R.  Co.y.  Whitfield, 
44  M^  466.  The  rule  is  the  same  where  the 
injury  is  to  a  third  person  ;  N.  0.  J  Sf  G.  N, 
R.  R.  Co.  V.  Bailey.  40  M.  395. 

52.  Exemplary  damages  for  not  stopping 
at  proper  sta'ion.  In  an  action  by  a  passenger 
against  a  railway  company  to  recover  damages 
on  account  of  the  comp.my^s  agent  having  con- 
veyed the   plaintifi*  to  a  point    beyond  his 
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destinationt  and  there  compelling  him  to  leave 
the  cars ;  the  jury  are  authorized,  in  assess- 
ing the  damages,  to  allow  not  only  just  com- 
pensation for  the  injury,  but  to  inflict  proper 
punishment  on  the  defendants  for  their  disre- 
gard of  public  duty ;  and  in  such  case  they 
may  take  into  consideration,  in  adjusting 
the  punishment,  the  pecuniary  means  of  the  de- 
fendant ;  A^.  0.  J  c5*  O.  N,  R.  R.  Co,  v.  Hurd, 
7  G.  660.  But  they  are  not  bound  to  assess 
exemplary  damages;  that  is  a  matter  for 
their  judgment  and  determination  in  each 
case,  and  within  their  province  to  allow  or 
disallow ;  and  hence,  it  will  be  error  for  the 
court  to  instruct  the  jury  in  such  a  case,  that 
in  assessing  damages,  it  is  their  duty  to  inflict 
proper  punishment  on  the  defendant  for  a 
disregard  of  his  public  duty  Southern  R.  R. 
Co,  V.  Kendrii'h  40  M.  374. 

53.  Same  Punitive  damages  are  not  al- 
lowable, as  ft  matter  of  course,  for  every 
breach  of  duty  by  a  common  carrier  to  a 
passenirer.  They  ought  to  be  allowed,  in 
case  of  negligence,  only  where  the  nej^lect 
and  want  of  care  are  gross.  If  the  negligence 
be  not  gross,  and  it  be  unattended  with  cir- 
cumstances of  insult,  of  aggravation  of  feel- 
ings, of  injury  t|>  the  person  or  property,  or 
of  mental  or  bodily  sufTering.  punitive  dam- 
aees  should  not  be  allowed ;  R.  R.  Co.  v. 
Kendrtck,  40  M.  374.  To  warrant  the  jury 
in  finding  exemplary  damages,  either  malice, 
violence,  fraud  or  oppression  must  be  shown 
to  have  mingled  in  the  wrongful  act  com- 
plained of;  N.  0,  J.  ^  G.  N,  R.  R.  Co.  v. 
Staiham,  42  M.  607 ;  or  gross  negligence, 
rudeness  or  caprice ;  if.  ^  C.  R,  R,  Co.  v. 
Whitfield.  U}A.4rS, 

54.  Same.  The  fact  that  the  general  char- 
acter of  the  agent  of  the  railway  cttmpanv 
who  commits  the  wrong,  is  that  of  faithful- 
ness, is  no  shield  to  the  company  where  the. 
agfent  is  guilty  of  wrong  doing;  Southern  R. 
R.  Co.  v.  Kendrick,  40  M.  374. 

55.  Same  Special  damage  need  not  be 
proven,  in  such  a  case,  to  enable  the  plaintifi* 
to  recover  nominal  damages ;  but  where  ex- 
emplary damages  were  claimed,  it  was  held 
error  to  instruct  the  jury,  that  special  dam- 
ages need  not  be  proven,  because  the  charge 
was  indefinite  and  calculated  to  mislead  the 
jury ;  Ih. 

56.  Same:  Liability  for  exemplary  dam- 
ages for  acta  of  the  company's  agents.  Rail- 
way companies  are  responsible  in  exemplary 
damages  for  the  negligent  and  wrongful  acts 
of  their  asrents  and  employees ;  N.  0.  J  §* 
G  N.  R.  R.  Co.  V.  Bailey.  40  M.  395 ;  M.  ^ 
C.  R.  R  Co.  V  Whitfield.  44.  M.  466.  See 
Principal  and  Agknt,  34.  35,  36,  37. 

57.  Same:  Instances.  In  this  case  the 
jury  gave  damages  to  the  amount  of  $4,500, 
on  account  of  the  defendant  carrying  the 
plaintifl'  four  hundred  yards  beyond  the  sta- 
tion of  his  destination;  and  then  compelling 
him  to  leave  the  cars  against  his  remon- 
strance, and  contrary  to  his  request,  that  they 
should  back  the  cars  to  the  station.  The  de- 
fendant moved  for  a  new  trial,  because  the 
damages  were  excessive,  which  was  refused 


in  the  court  below.  This  court,  on  review, 
express  their  regret  that  the  jury  had  not 
acted  with  more  leniency,  but  under  the  rules 
of  law  applicable  to  the  granting  of  new  trials 
in  such  cases,  they  did  not  feel  at  liberty  to 
disturb  the  verdict;  A^.  0.  J.  ^  G,  N.  R  R. 
Co.  V.  Harst,  7  G.  660. 

In  this  case  the  evidence  showed  that  the 
plaintiff,  who  was  a  passenger  on  the  defend- 
ant's train,  was  sick  and  unable,  withoat 
assistance,  to  leave  the  car.  The  train  stopped 
the  usual  time  at  the  station,  but  plaintiff 
failed  to  get  off  and  the  cars  started,  and  on 
the  conductor's  being  informed  that  plaintiff 
had  not  gotten  off*  the  car,  he  stopped  the 
train  a  few  feet  beyond  the  platform,  where 
plaintiff  was  carried  from  the  car  without  cir- 
cumstances of  insult  or  oppression.  Exem- 
plary damages  were  allowed,  and  the  court 
decided  that  plaintiff  was  not  entitled  to 
them  \  N.O.J  ^  G.  N.  R.  R.  Co.  v.  Stat- 
ham^  42  M.  607. 

In  this  case  the  train  passed  the  platform 
of  the  station  at  which  the  plaintiff  (a  passen- 
ger) was  to  get  off,  and  stopped  several  hun- 
dred yards  beyond  it,  in  alow,  wet  and  unusual 
place.    The  passenger  demanded   that  the 
train  should  be  backed  to  the  platform,  and 
the  conductor  gave  the  signal  to  back,  hut 
the  enjrineer  made  no  effort  to  obey.    The 
conductor  then  informed  plaintiff,  that  owing 
to  the  condition  of  the  track  and  the  grade, 
the  train  could  not  be  backed,  and  that  he 
must  get  out  where  the  train  was  stopped. 
No  special  circumstances  of  insult,  or  oppres- 
sion or  tyranny  appeared,  but  the  conducicr 
stood  by  and  saw  t  ne  plaintiff  alight  from  the 
car  without  any  effort  to  aid  him  in  so  doing, 
and  without  giving  him  warning  and  advice. 
The  car  in  which  the  plaintiff  was  being  car- 
ried was  not  a  regular  passenger  car.  provided 
with  proper  and  usual  steps,  but  had  some 
steps  unaerneath  the  car,  which  the  conductor 
did   not  point  out.    The  plaintiff  used  the 
ordinary  precautions  in  jumping  from  the  car, 
and  on  alighting  on  the  ground,  which  was 
wet  and  icy,  he  dislocated  one  of  his  knees. 
The  conductor  made  no  apology,    and  ex- 
pressed no  regret  for  the  injury.     The  jury 
allowed  $4,500  as  damages,  and   the   court 
held  (it  being  shown  that  the  injury  was  prob- 
ably permanent),  that  whether  the  verdict  be 
coi  sidered  as  being  for  compensatory  dam- 
ages, or  exemplary  damages,  it  would  not  be 
set  aside.    That  if  the  former  only,  it  was 
not  too  high  ;  and,  if  it  embraced  the  latter, 
the  circumstances  well  warranted  the  finding 
of  punitory  damages.     And  the  verdiit  was 
upheld,  notwithstanding  an  erroneous  charge 
given  at  the  instance  of  plaintiff  in  relation  to 
exemplary  damages ;   M.  ^  C.  R,  R.  Co.  v. 
Whitfield,  44  M.  466. 

Till.  Liability  for  torts  of  their  Agents. 

58.  See  Principal  and  Aobnt,  34  to  37, 
and  ante^  56. 

IX.  Hisoellaneons. 

59.  Venue  need  not  be  stated  in  declaration. 
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In  bringing  actions  against  a  railway  com- 
pany, for  an  injury  done  to  a  passenjrer,  it  is 
not  necessary  to  aver  in  the  declaration  that 
th^  principal  place  of  business  of  the  com- 
pany is  in  the  county  in  which  the  suit  is 
brought,  nor  to  aver  that  the  injury  was  done 
in  that  county.  By  the  Rev.  Code.  492,  art. 
87,  the  venue  need  not  be  stated .  in  the 
declf^ration  ;  Hurt  v.  Southern  R,  R,  Co.f  40 
M.  391. 

60.  Pmoers  and  duties  of  directors.  The 
powers  and  duties  of  railway  directors,  in  the 
absence  of  regulations  in  the  charter  and  by- 
laws of  the  company  on  the  subject,  are  con- 
fined to  their  action  at  the  meetings  of  the 
board,  and  they  have  no  power,  and  are  un- 
der DO  obligations  to  act  for  the  company,  in 
their  individual  capacity. 

But  by  resolution  of  the  board,  a  single  di- 
rector may  be  empowered  to  transact  any  bu- 
siness or  agency  of  the  company ;  and  if 
there  be  no  agreement,  expressed  or  implied, 
to  the  contrary,  the  law  will  imply  a  promise 
on  the  part  of  the  company  to  pay  a  reasona- 
ble compensation  for  such  serv  ces  ;  Shackel- 
ford V.  N.  0.  J.  S;  G.  N.  R.  R.  Co.,  8  G. 
202. 

See  Banks,  41. 

61.  Act  of  ISfi^  exempting  railroads  from 
taxation.  By  the  1 5th  section  of  the  Act  of 
27th  Febrnary.  1854.  incorporating  the  South- 
western Air  Line  Extension  Company,  (see 
Session  Laws.  ch.  354,  p.  516).  it  is  enacted : 
"  That  the  fixtures  and  property  of  said  com- 
pany shall  be  exempt  from  taxation,  for  and 
during  the  full  period  of  twenty  years  from 
the  passage  of  this  act ;  and  that  the  privi- 
leges and  benefits  of  this  provision  shall  be  ex- 
tended to  such  railroad  charters  heretofore 
fi^ranted  by  the  Legislature  of  this  State,  as 
well  as  those  hereatter  to  be  granted,  unless 
specially  excepted,  and  the  same  shall  be  a 
part  of  said  charters."  This  provision  ex- 
empts all  the  property  of  railway  companies 
from  municipal  as  well  as  State  and  county 
taxation;  Southern  R.  R.  Co.  v.  Mayor,  ^c, 
of  Jackson,  9  G.  334. 

62.  Same.  This  privilege  of  exemption, 
granted  by  this  act,  is  secured  to  companies 
then  chartered,  for  twenty  years  from  the 
passage  of  that  act,  and  companies  thereafter 
chartered,  will  be  entitled  to  such  exemption 
for  twenty  years  from  the  date  of  their  re- 
spective charters ;  lb. 

§tal  gstatf. 

See  Frauds,  Statute  of.  Vbndor  and  Yrn- 
DEK.  Reoistratiok.  Exkoutor  and  Adminis- 
trator.   Emblements.    Deeds. 

1.  A  term  for  years  is  a  chattel.  An  estate 
for  years  in  fund  is  a  chattel  interest,  and  on 
the  death  of  the  tenant  for  years,  before  the 
expiration  of  the  term,  goes  to  his  personal 
representatives,  and  not  to  his  heirs,  and  it 
may  be  sold  under  an  execution  against  the 
administrator;  Webster  v.  Parker.  42  M. 
465  ;  S.  P.,  Montgomery  v.  Dillingham,  3  S. 
AM   647. 

2.  Remedy  against  disseisors,  ^c.  All  who 


assist  in  turning  a  party  out  of  possession, 
and  retaining  it  from  him.  are  responsible  for 
the  rents  during  the  occupation  of  any  one  of 
them;  and  hence,  where  an  administrator 
bought  the  land  of  his  intestate  at  his  own 
sale,  but  gave  the  deed  in  the  name  of  another, 
and  then  sold  to  a  sub-pnrchaser  having  no- 
tice of  the  fraud,  it  was  held  that  the  admin- 
istrator and  the  person  to  whom  he  made  the 
deed,  and  the  sub-purchaser,  were  all  liable 
for  the  rents  during  the  whole  time  the  heir 
was  kept  out  of  possession  ;  Howcott  v.  Col- 
lins, 1  C.  398. 

3.  Trees  are  realty.  The  terra  "land" 
embraces  not  only  the  soil,  but  its  natural 
produce  growing  upon  and  affixed  to  it.  Such 
things  are  a  part  and  parcel  of  the  realty,  and 
pass  by  a  grant  of  land  ;  Harrell  v.  Miller,  6 
G.  700. 

4.  As  to  number  of  acres  in  a  section  of 
land,  see  Deed,  25a,  et  seq.  74a.  Land 
Laws  op  the  United  States,  33. 

I.  What  Is  a  good  recognizance ;  and  what  it  must 

contain i 

II.  Who  m.iy  take  a  recognizance 5 

III.  Miscellaneous 9 

I.  What  is  a  Oood  Secognizance,  and  what  it 
must  Oontain. 

1.  Description  of  the  offefnce.  A  recog- 
nizance should  always  set  forth  the  cause  for 
which  it  was  taken,  but  a  specific  description 
of  the  circumstances  of  the  offence  need  not 
be  stated.  The  crime  of  larceny  is  com- 
mitted in  every  county  into  which  the  stolen 
goods  are  carried  ;  and  hence,  where  the  re- 
cognizance taken  by  the  committing  magis- 
trate recites  that  the  origical  apportation  was 
in  another  county,  but  it  proceeds  to  bind  the 
party  to  appear  before  the  Circuit  Court  of 
the  county  in  which  he  is  committed,  it  .will, 
nevertheless,  be  good,  if  an  indictment  shall 
be  found  in  the  court  to  which  the  cognizor 
is  bound.  It  is  not  necessary,  in  such  a  case, 
that  the  recognizance  should  recite  a  new 
taking  in  the  county  in  which  the  recog- 
nizance is  taken  ;  Dean's  Case,  2  S.  &  M.  200. 

2.  How  it  should  require  appearance  of 
cognizor.  A  recognizance  requiring  the  pris- 
oner to  appear  before  the  judge  of  the 
proper  court  at  a  regular  term,  to  which  the 
recognizance  is  returnable,  is  not  for  that 
reason  bad;  Dean's  Case.  2  S.  &  M.  200. 

The  recognizance  should  require  the  ap- 
pearance of  the  accused  at  the  next  regular 
term  of  the  Circuit  Court  of  the  county,  after 
it  is  taken.  And  if  it  be  returnable  at  a 
day  on  which  by  law  the  Circuit  Court  is  not 
in  session,  it  is  void;  and  a  judgment  on  it, 
and  the  execution  on  the  judgment,  will  be 
both  void,  and  may  be  so  treated  and  vacated 
by  the  court  in  which  judgment  was  ren- 
d«'red;  Butler's  Case,  12  S.  &  M.  470.  But 
the  rule  is  the  contrary  under  Revised  Code 
of  1857  ;  Curry's  Case,  10  G.  oil.  If  it  is  in 
all  respects  regular,  except  in  omitting  the 
year  in  which  the  party  i:^  to  appear,  it  will 
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be  good  to  secure  his  appearance  at  tbe  next 
term  of  the  court  after  the  recognizance  is 
taken  ;  Kdlogg's  Case,  43  M.  57. 

3.  Effect  of  changing  time  of  holding  the 
court.  If  a  recoguizauce  be  taken  returnable 
at  the  proper  time,  as  fixed  by  law  when  it  is 
taken,  and  the  Legislature  subsequently 
cJiange  the  time  of  holding  the  court,  and 
direct  all  process  issued,  and  recognizances 
taken  to  be  returnable  at  the  time  fixed  by 
the  new  act,  a  judgment  nisi  may  be  properly 
taken,  if  the  coguizor  fail  to  appear  at  the 
lime  fixed  by  the  new  act ;  McEwen^s  Case, 
as.  &  M.  120. 

4.  Hoioretutmed  to  court.  Where  a  sheriff 
takes  a  recognizance  from  a  prisoner  arrested 
by  him  on  a  bench  warrant,  he  should  return 
on  the  writ  the  taking  of  the  recognizance ; 
a  mere  return  of  the  recognizance  with  the 
writ,  without  anything  to  connect  them  ex- 
cept the  mere  recitals  in  the  recognizance, 
will  not  do ;  Overakefs  Case,  4  S.  &  M.  738. 

II.  Who  may  take  Beoognkanoes. 

5.  The  sheriff's  power  to  take.  A  sheriflf 
has  the  power  by  statute  (H.  &  H.  294.  J  13) 
to  take  recognizances  from  all  persons  ar- 
rested by  him  under  process  from  the  Circuit 
Court,  where  the  crime  is  bailable ;  and  if  the 
court  fix  the  amount  of  the  bail  to  be  taken, 
and  direct  the  clerk  to  endorse  it  on  the 
capias,  the  sheriff  may,  on  the  arrest  of  the 
accused,  take  a  recognizance  in  a  different 
amount  from  the  one  thus  prescribed  ;  Mc- 
E wen's  Case,  3  S.  &  M.  120.  But  he  has  no 
power  to  take  a  recognizance,  except  only 
from  a  person  whom  he  may  arrest  on  process 
from  a  Circuit  Court,  and  who  is  charged 
with  a  crime  not  capital.  He  has  no  such 
authority  where  a  party  charged  with  a  capi- 
tal offence  has  been  brought  before  a  judge 
on  habeas  corpus,  and  admitted  to  bail ; 
Pace's  Case,  3  C.  54. 

6.  Termination  of  sheriff's  power.  Under 
the  Act  of  1822  (U.  C.  444.  J  13),  the  sheriff's 
authority  to  take  a  recognizance  from  a  party 
arrested  by  him  under  process  emanating 
fro  n  a  circuit  court,  does  not  terminate  until 
after  the  prisoner  has  been  legally  discharged 
from  his  custody ;  and  hence,  if  after  a  mis- 
trial, the  court  order  the  accused  to  be  ad- 
mitted to  bail  in  a  sum  specified  in  the  order, 
and  the  sheriff,  in  pursuance  thereof,  take  a 
recognizance  from  him  and  his  surety,  it  will 
be  valid — it  not  appearing  that  the  accused 
had  ever  been  discharged  from  the  sheriff's 
custody  after  his  arrest;  Brown's  Case,  3 
G.  275. 

7.  Power  of  sheriff"  to  take  recognizance : 
Where  arrest  is  in  term  time.  If  a  bench 
warrant  be  issued  in  term  time,  returnable  to 
that  term,  but  not  "  forthwith,"  the  sheriff, 
upon  making  the  arrest,  may  take  a  recogni- 
zance of  the  prisoner  to  appear  at  a  particu- 
lar day  of  the  term  ;  but  a  forfeiture  cannot 
be  taken  on  it  at  the  next  term  without  no- 
tice. The  recognizance  is,  however,  good 
until  the  defendant's  discharsre  by  due  course 
of  law ;  Moss'  Case,  6  H.  29'8. 


8.  Vice  chancellors  may  take.  The  vice 
cbaucellor  is  by  law  a  conservator  of  the  peace, 
and  as  such  has  power  to  take  recognizances 
in  criminal  cases ;  Wofford's  Case,  10  S.  &  M. 
626. 

m.    Misoellaneons. 

9.  Judgment  nisi.  Where  a  party  was  in- 
dicted in  four  different  cases  at  the  same 
term,  and  gave  recognizances  in  each  case,  an 
entry  of  forfeiture  by  a  mere  recital  that  a 
forfeiture  was  taken  **in  these  four  cases," 
without  naming  them,  is  erroneous;  Over- 
aker's  Case,  4  8.  &  M.  738. 

10.  Same.  If  the  judgment  nisi  be  for  a 
less  sum  than  that  mentioned  in  the  recogni- 
zance, though  it  is  erroneous,  it  will  not  be 
set  aside  on  the  objection  of  the  cognizors, 
because  it  is  not  to  their  prejudice ;  Ditto's 
Case,  1  O.  126. 

1 1.  Variance  between  recognizance,  judg- 
ment nisi,  ^c.  There  should  be  no  material 
variance  between  the  recognizance,  judgment 
nisi  scire  /act'as  and  final  judgment;  Dain- 
gerfield's  Case,  4  H.  658. 

A  variance  between  recognizance  and  the 
scire  facias  issued  to  enforce  the  judgment 
nisi  thereon,  as  to  the  term  of  the  court  to 
which  the  defendant  was  bound  to  appear,  is 
material,  and  will  be  fatal  to  the  validity  of 
the  scire  facias,  if  the  objection  be  properly 
made  by  plea,  but  not  otherwise;  Ditto's 
Ca^e,  I  G.  126. 

12.  Recognizance  for  criminal  to  appear 
before  Supreme  Court.  A  recognizance,  and 
not  a  bond,  must  be  taken  for  the  appear- 
ance of  the  accused  before  the  Supreme 
Court,  or  else  the  writ  of  error  will  not 
operate  as  a  supersedeas ;  Craft's  Case,  "W. 
537. 

13.  Sevei'ol  recognizances.  Where  the  prin- 
cipal in  a  recognizance  is  bound  in  the  sum 
of  $1500,  and  two  sureties  in  the  sum  of 
$750  each,  it  is  error  to  enter  judgment  jointly 
against  the  sureties  for  $1500;  the  jndjr- 
ment  should  be  against  each  for  $750;  Dean's 
Case,  2  S.  &  M.  200. 

14.  Suggestion  in  High  Court  of  deaih  of 
cognizor.  A  suggestion  to  the  High  Court 
that  the  principal  in  a  recognizance  was  dead, 
before  the  judgment  in  the  court  below  was 
rendered,  cannot  be  noticed  or  inquired  into 
by  that  tribunal ;  lb. 

14a.  Void  recognizance.  A  void  recogni- 
zance, and  all  proceedings  thereon,  may  be 
vacated  at  any  time  by  the  court  in  which  tbe 
proceedings  took  place ;  Butlers  Case,  12  6. 
&  M.  470. 

15.  WhcU  is  a  recognizance.  A  recogni- 
zance is  an  obligation  of  record,  entered  into 
before  a  court  or  oflScer  authorized  by  law  to 
take  it,  with  conditions  to  do  some  act  required 
by  law ;  and  it  can  only  be  taken  by  an  officer 
in  cases  authorized  by  law ;  Pace's  Case,  3  G. 
54. 

16.  Surety s,  defence:  Plea  in  abatement. 
The  sureties  in  a  recognizance  of  bail  cannot 
defend  a  scire  facias,  issued  on  a  judgment 
nisi,  rendered  on  a  forfeiture  of  the  recogni- 
sance, upon  the  grouud  that  the  grand  jury 
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who  returned  the  indictment  into  court,  were 
illegally  organized.  The  right  to  plead  this 
in  abatement  of  the  indictment,  is  strictly 
personal  to  the  accused,  and  can  be  exercised 
by  him  only  on  his  appearance;  if  he  plead  in 
bar  it  will  be  a  waiver  of  the  abatable  mat- 
ter ;  Borroum'8  Case,  3  0.  203. 

led.  Act  of  1846,  continued.  The  Act  of 
1846  (H.  C.  1009,  art.  12),  which  prescribes 
the  niode  in  which  parties  committed  to  jail 
may  be  bailed,  has  reference  to  commitments 
made  by  *-a  jury,  justice  of  the  peace  or 
other  officer,"  and  not  to  commitments  under 
process  issued  from  the  Circuit  Court ; 
Brown's  Case.  3  G.  275. 

17.  Recognizance  as  a  part  of  the  record. 
On  a  writ  of  error  to  a  judgment  by  default 
final  rendered  on  a  scire  facias  to  enforce  a 
judgment  nisi,  entered  on  a  forfeited  recog- 
nizance, the  defendant  cannot  bring  to  the 
notice  of  the  High  Court  anything  contained 
in  the  recognizance,  becau.se  after  judgment 
nisi  by  default  and  scire  facias  thereon,  the 
recognizance  is  not  properly  a  part  of  that 
proceeding ;  Ditto's  Case,  1  G.  126. 

Retard. 

See  Criminal  Law,  sub-division  Record, 
Judgment.     Evidence. 

I.  What  is  a  part  of  the  record « x 

II.  Construciion  of  record 9 

III.  Proof  and  impeachment  of  record 12 

IV.  Miscellaneous z6 

I.  What  is  a  Fart  of  the  Beoord. 

1.  Other  records  read  in  evidence.  What- 
ever is  mere  evidence  in  the  court  below, 
though  it  be  a  record,  is  no  part  of  the  record 
of  that  trial,  unless  made  so  by  bill  of  excep- 
tions. And  hence,  on  the  trial  of  a  motion  to 
quash  a  forthcoming  bond,  that  paper  itself, 
and  the  original  judgment  and  execution, 
though  read  in  evidence  on  the  trial  of  the 
motion,  are  no  part  of  the  record  of  that  pro- 
ceeding, and  will  not  be  noticed  in  the  High 
Court  on  writ  of  error  to  the  judgment  on 
the  motion.  And  this  is  so,  though  those 
documents  be  copied  as  a  part  of  the  record, 
by  the  clerk,  and  it  be  stated  in  the  bill. of 
exceptions  that  they  were  read  on  the  trial 
of  the  motion.  To  constitute  them  a  part  of 
the  record,  they  must  be  incorporated  in  the 
bill  of  exceptions;  Abbott  v.  Hachman,  2 
S  &  M.  510;  Merrett  v.  Vance.  6  H.  498; 
Huston  V.  Hayter,  lb.  580 ;  S.  P.,  Shields  v. 
Graves,  lb.  262 ;  Grigsby  v.  Francis.  2  H. 
84i ;  Sprawles  v.  Barnes,  1  S.  &  M.  629; 
Maftheny  v.  Totten,  2  id.  52. 

In  a  proceeding  under  the  statute  for  the 
trial  of  the  right  to  property  levied  on  under 
execution,  the  execution  levied  is  no  part  of 
the  record,  unless  made  so  by  bill  of  excep- 
tions ;  Ross  V.  Garcy,  7  H.  47. 

2.  Affidavits.  An  affidavit  for  a  new  trial 
is  no  part  of  the  record,  unless  made  so  by 
bill  of  exceptions ;  Ross  v.  Garey,  7  fl.  47. 
But  an  affidavit  for  a  writ  of  replevin  is  a 
part  of  the  record ;  Newdl  v.  Newell,  5  G. 
385. 


3.  Depositions.  A  deposition  in  the  Cir- 
cuit Court  is  no  part  of  the  record,  unless 
certified  in  a  bill  of  exceptions ;  McRaven  v. 
McGwire.  9  S.  ft  M.  34.  Depositions  taken 
in  the  Probate  Court  are  not  necessarily  a 
part  of  the  record,  except  upon  appeal,  or 
writ  of  error ;  Lapscomb  v.  Postdl,  9  G.  476. 

4.  Motions.  Every  motion  made  in  a  cause 
is  as  much  a  part  of  the  record  as  the  decla- 
ration, plea  or  judgment;  Puckett  v.  Graves, 
6  S.  &  M.  384.  A  motion  for  a  new  trial  is  a 
necessary  part  of  the  record,  and  cannot  be 
certified  in  the  bill  of  exceptions ;  N.  0.  J, 
§•  G.  N.  R.  R.  Co.  V.  Allbritton.,  9  G.  242. 
A  letter  accompanying  a  motion  to  dismiss,  is 
no  part  of  the  recowi ;  Torrance  v.  Betsy,  1 
G.  129. 

5.  Plea  not  marked  filed,  a  part  of  the 
record.  If  the  record  certified  t'»  the  High 
Court  contain  a  plea  in  the  proper  place,  but 
be  without  any  statement,  as  to  when  it  was 
filed,  it  will  be  persumed,  notwithstanding 
judgment  by  default  entered,  that  it  was  filed 
in  f»roper  time,  before  the  entry  of  the  judg- 
ment; Tomlinson  v.  Hoyt,  1  S.  &  M.  515. 

6.  Special  venire,  A  special  venire  is  no 
part  of  the  record,  and  objections  to  it  will 
not  be  noticed,  unless  it  be  incorporated  in  a 
bill  of  exceptions;  Newconib's  Case,  8  G. 
383. 

7.  Judge's  notes  no  part  of  record.  See 
Judor's  Notks. 

8.  ^rit.  Under  the  practice  in  this  State, 
the  writ  is  a  part  of  the  record ;  Walker  v. 
TTaMer,6H.  500. 

9.  Papers  sued  on  and  filed  with  the  declar- 
ation.    As  to  this,  see  Plradinos,  13.  14. 

Wa.  Record  of  final  settlement  in  Probate 
Court.  The  final  account  of  an  administrator, 
the  citations  and  publications,  and  the  orders 
and  decrees  of  the  court  in  respect  thereto, 
constitute  the  record  of  that  proceeding ; 
Dogan  v.  Brown,  44  M.  235. 

96.  What  constitutes  the  record.  The 
several  courts  are  required  to  keep  a  record 
of  their  proceedings.  That  record  is  the 
official  evidence  of  the  orders  and  iudgment 
of  the  court.  These,  together  with  the  papers 
on  file,  which  constitute  the  writ,  pleadings, 
&c.,  are  directed  to  be  transcribed  into  a 
book,  which  in  our  system  is  the  final  record  ; 
McKnigU  v.  Dozier,  44  M.  606. 

n.  Clonstruotion  of  Seoord. 

9c.  How  construed.  The  court  will  construe 
the  whole  record  together,  and  if  it  be  con- 
tradictory, will  not  give  it  such  a  construction 
as  will  defeat  its  own  end ;  Lovelady  v.  Rar- 
kins,  6  8.  &  M.  412 ;  Wooten  v.  Wingate,  Id. 
271.    See  Judgments,  44  to  54. 

10.  Same:  Case  in  judgment.  A  state- 
ment in  the  record,  that  a  cognovit  actionem, 
signed  in  the  partnership  name  by  one  of  the 
partners,  was  proved  to  have  been  executed 
*'by  the  defendants,"  will  be  construed  to 
mean,  that  all  the  partners  who  were  served 
with  process,  assented  to  and  authorized  the 
execution  of  the  cognovit;  Hull  v.  Gamer. 
2  G.  145. 


Digitized  by 


Google- 


652 


REDEMPTION  LAW. 


11.  Same.  If  a  demnrrer  be  filed  to  a  plea, 
and  it  appear  from  the  record  that  the  de- 
fendant pleaded  over,  under  a  jadjrment  of 
respondeat  ouster,  this  sufficiently  shows  that 
the  demurrer  was  sustained;  and  if  the  plain- 
tiff then  file  a  demurrer  to  the  second  plea, 
and  there  be  no  disposition  made  of  that  de- 
murrer, and  the  parties  ^o  to  trial  on  the 
issues  already  made  up.  this  will  be  a  waiver 
of  the  last  demurrer ;  Sinith  v.  Elder ^  7  S.  & 
M.507. 

in.  Proof  and  Impeachment  of  Becord. 

12.  Jxid{fments  can  only  he  proven  by  the 
record.  Judgments  of  courts  of  record  can 
only  be  proven  by  the  record  itself  (if  ir  be 
not  lost  or  destroyed).  A  judgment  cannot 
be  proven  by  a  memorandum  on  the  judge's 
docket,  or  any  paper  connect«*d  with  the 
cause ;  Gilbert  v.  McEachen,  9  G  469 ;  Bur- 
ney  v.  Boy  eft,  1  H.  89;  Dickson  v.  Hoff,  3 
id.  165;  Russell  v.  McDoiLgall.  3  S.  &  M. 
234;  Steen  v.  Steen,  3  0.  513;  Eakin  v. 
Vance,  10  S.  &  M.  549. 

See  EviDENCR.  113,  114,  115.  11.5a. 

13.  Writ  may  he  proven  by  parol.  See 
Evidence,  U5. 

14.  Impeachment  of  record.  The  record  of 
a  judgment  must  be  tried  by  itself;  it  imports 
absolute  verity ;  and  if  a  party  desire  to  con- 
trovert it.  he  must  rely  alone  up<m  the  record 
for  that  purpose;  and  if  he  desire  to  contro- 
vert the  correctness  of  a  transcipt  duly  certi- 
fied, he  must  introduce  as  evidence,  a  trans- 
cript of  the  entire  record,  as  entered  in  the 
court  below.  He  cannot  do  so  by  getting  a 
transcript  of  that  particular  part,  which  he 
alleges  to  be  wrong;  nor  by  the  testimony  of 
the  clerk,  that  that  part  is  wrong  in  the 
transcript  furnished  to  the  other  pnrty,  and 
giving  a  correction  of  it  in  his  deposition ; 
MandemUe  v.  Stockett,  6  0.  398. 

15.  Same.  A  record  imports  absolute  verity, 
and  must  be  tried  by  itself ;  it  cannot  be  iin- 
peached  by  parol  evidence  ;  and  hence,  it  is 
incompetent  to  show  by  the  testimony  of  the 
clerk  of  the  court,  that  the  final  record  was 
made  up  by  an  unsworn  deputy,  and  embraced 
a  judgment  not  entered  on  the  minutes  of 
the  court;  Shirley  v.  Frame.  4  G.  653  (citing 
Mandeville  v.  StockeU,  supra).  As  to  the  dif- 
ference between  judgment  on  the  minutes 
and  judgment  on  final  record,  see  Judgment, 
120. 

15a.  Same,  But  for  the  record  to  have 
this  effect,  it  must  show  on  its  face  that  the 
court  had  jurisdiction  over  the  parties  and 
the  subject  matter ;  Dogan  v.  Brown,  44  M. 
235. 

17.  Hiscellaneons. 

16.  Record  of  High  Court  as  evidence.  In 
a  suit  on  an  executor's  bond  to  recover  the 
amount  of  a  decree  rendered  against  an  ex- 
ecutor in  the  Probate  Court,  the  record  of 
that  proceeding  remaming  in  the  Probate 
Court,  is  the  original  and  best  evidence  of 
the  rendition  of  thel  decree ;  and  a  copy  of 
the  said  record,  certified  by  the  clerk  of  the 
High  Court,  as  the  record  was  transmitted  to 


the  court  upon  an  appeal,  is  merely  second- 
ary evidence,  and  cannot,  therefore,  be  ad- 
mitted as  evidence,  except  upon  proof  of  loss 
or  destruction  of  the  original ;  Lipsc  omb  v, 
Postell.  9  G.  476. 

17.  Must  show  swearing  of  the  Jury,  The 
record  must  show  that  the  jury  were  swora 
to  try  the  issue;  if  it  show  that  the  jury 
were  sworn  to  try  **  causes,"  it  will  be  error ; 
Buck  V.  Mosley,  2  C.  170  (citing  BmU  v. 
Campbell,  1  H.  24;  Wdfev,  Martin,  lb.  30; 
Irwin  V.  Jones,  lb.  497).  See  Jdbv,  28,  29. 
30. 

18.  Record  as  to.  If  the  record  recite 
the  jury  were  sworn  to  try  the  issue  be- 
tween the  parties,  when  in  fact  there  was  no 
issue  submitted,  it  is  a  clerical  error,  and  will 
not  vitiate  the  verdict ;  Garrett  v.  Felt,  3  G. 
137.  And  so  if  the  record  recite  that  the 
jury  were  sworn  "a  true  verdict  to  give  ac- 
cording to  the  evidence,"  it  will  be  presumed 
that  they  were  properly  sworn;  Welborn  v. 
Spears,  ZG,\3S. 

19.  Secondary  emdence.  Secondary  evi- 
dence of  the  contents  of  a  lost  or  destroyed 
record  is  admissible  upon  proof  that  it  once 
existed,  and  that  it  has  subsequently  been 
lost  or  destroyed  ;  Martin  v.  Williams,  42 
M.  210.  See  Evidence,  113. 

1.  statute  The  Act  of  1842  (H.  0.  928, 
art.  20),  provided  that  the  debtor,  whose 
lands  were  ^old  under  execution,  or  decree  in 
chancery,  should  have  two  years  in  which  to 
redeem  the  same,  upon  paying  to  the  pur- 
chaser the  purchase  money,  and  ten  percent, 
interest  on  the  same.  It  was  also  pro- 
vided that  any  bona  fide  creditor  of  the 
debtor  might  redeem,  on  the  same  terms,  and 
by  offering  to  credit  the  debtor  with  at  least 
ten  per  cent,  on  the  redemption  money,  un- 
less the  purchaser  would  secure  to  such  credi- 
tor the  amount  so  offered  to  be  credited.  And 
it  was  also  provided,  that  if  the  purchaser 
was  a  creditor  of  the  defendant  in  execution, 
that  upon  an  offer  to  redeem  or  advance,  by 
another  creditor,  he  might  keep  the  land  by 
giving  credit  to  the  debtor  for  the  amount  so 
offered  to  be  advanced  on  his  bid. 

2.  RigJU  of  vendee  of  debtor  to  redeem. 
The  vendee  of  a  debtor,  who  purchased  from 
the  debtor  before  a  sale  of  the  land  under  ex- 
ecution, is  substituted  to  the  right  of  redemp- 
tion which  the  judgment  debtor  has  under 
the  Ist  section  of  the  Act  of  1842.  Hence, 
where  another  judgment  creditor  of  the 
vendor  (defendant  in  execution)  has,  under 
that  act,  redeemed  from  the  purchaser  at 
sheriff's  sale,  the  vendee  of  the  judgment 
debtor  can  redeem  from  the  creditor  thus  re- 
deeming, or  force  him  to  credit  his  execution 
with  an  amount  more  than  what  the  vendee 
is  willing  to  pay  for  redemption,  less  what 
su^h  creditor  has  paid  out  to  redeem  from 
the  purchaser  at  sheriff's  sale  ;  Watson  ▼. 
Hannum,  10  S.  &  M.  521. 

3.  Same :  Offer  to  redeem.  And  in  such  a 
case,  if  the  vendee  (of  the  judgment  debtor) 
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file  his  bill  to  redeem  within  the  two  years 
limited  for  the  tender  of  the  redemption 
money,  and  offer  in  it  to  pay  whatever  re- 
demption money  is  dne.  it  will  be  a  suQicient 
offer  to  redeem  ;  and  the  Chancery  Court  will 
then  compel  the  judgment  creditor  who  has 
redeemed  from  the  purchaser  at  sheriff's 
sale,  to  state  the  ultimatum  to  which  he  will 
advance,  on  the  money  paid  for  redemption, 
and  with  which  he  will  credit  the  execution  ; 
and  the  court  will  submit  that  to  the  option 
of  the  vendee  to  pay  or  not ;  Ih. 

4.  Same.  This  case  was  remanded  to  the 
Chancery  Court,  and  the  judgment  creditor 
then  filed  a  written  offer  to  credit  the  execu- 
tion aeainst  the  judgment  debtor  with  $2,500, 
and  the  complainant  (the  vendee  of  the  judg- 
ment debtor)  asked  and  obtained  leave  to 
amend  his  bill,  and  then  insisted  on  his  right 
to  the  land,  without  advancing  on  this  written 
offer.  This  conduct  was  held  as  a  refusal  to 
make  an  advance  on  the  written  offer  of  the 
creditor  to  credit  the  debtor  with  $2  500,  and 
the  hill  to  redeem  was  dismissed ;  Hannum, 
V.  Cameron,  12  S.  &  M.  5('9. 

5.  Redemptto7i  token  the  sale  was  for  de- 
preciated cnrrertcy.  When  the  property  was 
sold  at  sheriff's  sale  for  depreciated  bank 
notes,  and  a  judgment  creditor  has  redeemed 
by  paying  the  value  thereof  in  specie,  the 
person  entitled  to  redeem  from  him  need  pay 
only  the  specie  value  with  the  statutory  in- 
terest;   Watson  V.  FTannum  10  S.  &  M.  521. 

6.  Constitutionality  of  the  redemption  law. 
The  question  of  the  constitutionality  of  the 
redemption  law  was  presented  in  this  case, 
but  the  court  declined  to  decide  it,  on  the 
ground  that  it  was  not  essential  to  a  decision 
of  the  case,  saying  they  would  not  decide  on 
the  question,  unless  a  case  was  presented 
which  imperatively  demanded  a  decision  of 
that  point;  Rollins  v.  Thompson,  13  S.  & 
M.  522. 

Refunding   §ond. 

See  Descent  and  Distribution,  42,  et  seq- 

See  Deeds,  sub-division  Registration.  Per- 
sonal Estate. 

I.  Three  years' possession  without  registration .-..  i 

II.  What  instruments  are  to  be  registered 4 

III,  Proof  and  acknowledgment  for  record 13 

IV.  Non-registration,  notice,  &c » xi 

V.  Miscellaneous .* az 

I.    Tliiee  Tears'  Possession  without 
Begistration. 

1.  Effect.  As  to  effect  of  three  years'  pos- 
session by  loanee,  &c.,  under  the  statute  of 
frauds,  without  registration,  see  Frauds, 
Statute  of,  4  to  9. 

2.  Possession  need  not  he  adverse.  The 
possession,  by  the  bailee  of  property,  need  not 
be  adverse,  in  order  to  bring  it  within  the 
provision  of  the  statute  which  enacts  that 
the  title  shall  be  considered  with  the  posses- 
sion, when  continued  for  three  years,  as  to 
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creditors  and  purchases,  without  notice ;  Pal- 
mer V.  Cross,  1  S.  &  M.  48  (overruling,  on 
this  point,  Mosehy  v.  Williams,  5  IT.  Tr2.h). 

II.    What  Instruments  are  to  be  Eeoorded. 

3.  Deeds  to  personalty,  Tlie  4lli  spc^iofi  of 
the  Act  of  1822  (H.  &  H.  344],  requiring 
deeds  to  personalty,  in  certain  casoa,  to  be 
recorded  in  the  county  where  it  is  situated, 
does  not  apply  to  deeds  made  to  prop^Tty  not 
within  the  State  when  the  convpyunrre  wns 
made,  nor  to  deeds  made  before  the  passa^re 
of  the  act ;  Palmar  v.  Cross,  1  S  &  M.  48  ; 
S.  P.,  Taylor  v.  Stone,  13  S.  &  M,  mi ;  Fr^w- 
ett  V.  Dobbs,  lb.  431 ;  Presley  v.  Rinlgers.  2 
C.  520. 

See  Frauds,  Statute  of,  4. 

4.  Foreign  deed  in  trust.  It  ie  not  neees* 
sary  that  a  foreign  deed  in  trust  ^^hould  be 
registered  here,  in  order  to  protetrl  rlie  inter- 
est of  the  cestui  que  trust  against  the  claims 
of  the  creditors  of  the  grantor  in  the  deed, 
or  of  the  trustee.  But  a  bona  fide  purchaser 
of  the  legal  title,  without  actual  nt>ti<;<?,  will 
be  protected  in  equity,  unless  the  deed  be 
registered  here,  notwithstanding  its  n^gijiirn- 
tion  in  the  State  where  it  was  mtidu  j  TTj/ie 
V.  Dandridge,  6  G.  672. 

See  Conflict  of  Laws.  39. 

5.  Registration  laws  have  no  eTfratcrjrfo* 
rial  force.  The  registration  laws  oH  a  Htate 
do  not  operate  extra-territorially ;  nor  do 
those  of  one  State  operate  uponconvejances 
made  in  another  State,  unless  exprei^s  words 
to  that  effect  be  inserted  in  the  statutes. 
Hence,  if  a  mortgage  be  duly  executed  in 
this  State,  and  reiristered  here,  ami  tbe  prop* 
erty  mortgaged  be  then  removed  lu  another 
State,  and  there  sold,  and  then  renniVid  back 
to  this  State  by  the  purchaser,  the  jimperiy 
will  still  be  liable  to  the  mortgage,  it  mA  be- 
ing necessary  that  the  mortgage  Hhoiikl  have 
been  recorded  in  the  State  where  the  slave 
was  sold,  in  order  to  defeat  the  tiih;  uf  the 
purchaser  there;  Hundley  v.  Mourtl^  S  8*  & 
M.  387. 

6.  Absolute  deed  to  personalty  ^?wtf  not  be 
registered.  An  absolute  deed  to  slav**s  or 
otiier  personalty,  free  from  any  trust,  or  con- 
dition, or  reservation,  need  not,  by  th*?  laws 
of  this  State,  be  registered,  and,  an  a  neces- 
sary consequence,  a  certified  copy  of  s^ucH 
deed,  taken  from  the  registration,  without 
due  proof  of  the  execution  of  tise  orisjinal, 
and  accounting  for  its  absence,  is  not  iidmE.s- 
sible  in  evidence.  The  certificate  of  atJiUowl- 
edgment  and  recording  such  a  convi^yance, 
amounts  to  nothing  upon  the  point  of  its  ad- 
missibility in  evidence ;  Thomas  v.  Orfind 
Gvlf  Bank,  9  S.  &  M.  201.  That  snd:  uniii- 
cessary  recording  of  an  absolute  ctJiiveyani^e 
of  personalty  is  suspicious,  see  Fraui>l:i>:nt 

ASSIGNMBNT,  42. 

7.  Same:  Equitable  moHgage.  Wliere  an 
absolute  bill  of  sale,  which  need  nni  be  re- 
corded, is  accompanied  by  possession  of  the 
vendee  of  the  property  sold,  and  it  is  con- 
verted into  an  equitable  mortgage  Uy  a  court 
of  chancery,  it  will  be  valid  withouiVt-'gistra- 
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tion.  for  equity  will  not  make  the  conversion 
to  the  prejudice  of  the  vendee,  in  this  re- 
spect. The  general  rule  is,  that  the  instru- 
ment which  gives  rise  to  an  equitable  mort- 
irage,  must  be  registered,  if  it  be  not  an  abso- 
lute conveyance,  but  merely  an  instrument 
which  raises  a  trust  to  secure  a  debt ;  Humr 
phn'es  v.  Bartee,  10  S.  &  M.  282. 

8.  Deeds  of  gift  of  personalty  may  be  re- 
corded. The  second  section  of  the  statute 
of  frauds  (H.  C.  638),  provides  for  the  regis- 
tration of  deeds  of  ^ift  to  personalty,  and 
gives  efficacy  and  validity  to  such  deeds  when 
recorded,  in  certain  important  legal  respects ; 
and  hence,  a  certified  copy  of  such  a  deed, 
duly  proven  or  acknowledged  and  recorded, 
is  competent  evidence ;  Cogan  v.  Frishy,  7 
G.  178. 

9.  Certificate  of  entry  from  United  States 
land  office.  The  registration  laws  of  this 
State  do  not  apply  to  certificates  of  entry  of 
land  from  the  general  government,  or  to  as- 
signments of  such  certificates ;  a  purchaser 
of  land,  therefore,  at  a  sherilTs  sale,  mude 
under  an  execution  emanating  from  a  judg- 
ment rendered  against  the  original  enterer, 
and  after  assignment  of  the  certificate  by  him 
to  a  third  person,  will  not  acquire  a  good 
title,  though  he  had  no  notice,  either  actual 
or  constructive,  of  the  assignment ;  Martin 
V.  NasK  2  G.  324 ;  Huntington  v.  Allen,  44 
M.  654.  The  assignment  is  good,  without  reg- 
istration, as  against  a  purchaser,  when  the 
assignee  is  in  possession;  WtUy  v.  High- 
tower,  6  S.  &  Al.  345. 

10.  Power  of  attorney  to  sell  land.  A 
power  of  attorney  to  sell  and  convey  land  is 
a  contract  in  relation  to  land,  and  is  embraced 
in  the  statute  of  1822  (H.  0.  6U6  i  6),  which 
provides  that  **  everv  title  bond  or  other 
written  contract  in  relation  to  land,  may  be 
proven,  certified,  or  acknowledged  and  re- 
corded, in  the  same  manner  as  deeds  for  the 
conveyance  of  land ;"  Hughes  v.  Wilkinson, 
8  G.  482. 

10a.  Marriage  settlements.    See  Deed,  53. 

III.  Proof  and  Acknowledgment  for  Becord. 

See  Deed  41,  et  seq.  Certificate  of  Ac- 
knowledgment. 

12.  Proof  of  deed  in  sister  State :  Case  in 
judgment.  A  deed  in  trust,  executed  in  Ten- 
nessee, upon  personalty  in  this  State,  and 
proven  by  two  subscribing  witnesses  before 
the  Circuit  Court  of  that  State,  to  have  been 
duly  executed,  is  not  sufficiently  proven  for 
registration,  according  to  the  laws  of  this 
State,  as  they  existed  prior  to  the  Act  of 
1841  (H.  C.  617).  Whether  it  would  be  good 
under  that  act  not  decided ;  Tillman  v.  Cow- 
and,  12  S.  &  M.  262, 

See  Deed,  44d. 

12a.  One  subscribing  witness  sufficient.  One 
subscribing  witness  is  all  that  is  necessary  to 
a  deed,  and  proof  by  him  is  sufficient  to  entitle 
it  to  registration  ;  Wilktns  v.  Wdls,  9  S.  & 
M.  325 ;  and  if  there  be  two,  proof  by  one  is 
sufficient ;  Shirley  v.  Feame,  4  G.  653. 

See  Deed,  445,  44c. 


13.  Registration  without  sufficient  authen* 
ticaiion.    See  Deed,  55. 

17.  Kon-registrationy  Kotioe,  &o. 

14.  Registration  not  necessary  between  the 
parties.  It  is  not  necessary  to  the  validity  of 
a  deed  in  trust  that  it  be  registered,  or  that 
its  execution  be  proven  ;  as  between  the  par- 
ties to  the  deed  and  all  others  claiming  under 
them  through  it,  the  deed  will  be  as  valid 
without  registration  as  with  it ;  HiU  v.  iS'o- 
muel,  2  G.  307. 

15.  Notice  equivalent  to  registration.  The 
object  of  the  registration  laws  is  to  give  no- 
tice of  the  conveyance  ;  and  notice  is  equiva- 
lent to  registration,  and  creditors  as  well  as 
purchasers,  are  bound  by  notice  of  an  unreg- 
istered deed ;  Dixon  v.  Doe,  1  S.  &  M.  70 ; 
Henderson  v.  Downing,  2  C.  106  ;  Cohen  v. 
Carroll,  5  S.  &  M.  545 ;  Perkins  v.  Swank, 
43  M.  349. 

16.  Class  of  creditors  who  can  avoid  un- 
registered deed.  What  class  of  creditors 
have  a  right  to  avoid  an  unregistered  deed  of 
which  they  have  no  notice,  is  not  determined 
in  this  case  ;  but  it  is  said  by  the  court,  that 
the  reason  of  the  statute  confines  the  right  to 
those  who  gave  credit  to  the  grantor  on  the 
faith  of  his  apparent  ownership  of  the  prop- 
erty ;  and  hence,  those  who  became  creditors 
before  the  conveyance  was  made,  and  those 
who  became  such  after  it  became  known,  have 
no  right  to  avoid  it ;  Dixon  v.  Doe,  1  S.  & 
M.  70 ;  sed  vids,  Pickett  v.  Banks,  1 1  S.  & 
M.  445,  digested  in  Deed,  53.  See  also 
Deed,  45.  for  further  explanation  of  the  rule; 
also.  Vendor  and  Vendee,  64;  Husband 
AND  Wife,  38a. 

17.  What  is  notice.  Possession  by  the 
grantor  is  notice  of  an  unregistered  deed; 
Dixon  V.  Doe,  1  S.  &  M.  70 ;  Hall  v.  Th'mp- 
son,  lb.  443  ;  Wiltv  v.  Hightwer,  6  S.  &  W. 
345;  Walktr  v.  Gilbert,  7  S.  &  M.  456; 
Humphreys  v.  Bartee,  10  S.  &  M.  282  ;  Jones 
V.  Soy  gins.  8  G.  546. 

13.  Party  claiming  through  unregistered 
deed  bound  to  take  nottce  of  it.  Where  a 
party  cannot  make  out  his  title  but  by  a 
deed  which  leads  him  to  another  fact,  he 
shall  be  presumed  to  have  notice  of  that 
fact.  Hence,  the  purchaser  of  land  at  sherifl^s 
sale,  under  an  execution  against  the  original 
enterer  of  the  land  from  the  United  Slates 
Land  Office,  will  be  held  to  have  notice  of  the 
assignipent  of  the  certificate  of  entry  by  the 
judgment  debtor  made  in  the  land  office  be- 
fore the  rendition  of  the  judgment;  Martin 
V.  Na.sh,  2  G.  324. 

19.  TJiat  registration  is  no  notice  to  a  party 
not  compelled  to  deraign  title  through  th*i 
party  creating  the  lien.     See  Deed,  44e,  441 

20.  Non-registration  as  to  creditors.  The 
statute  requiring  registration  of  deeds,  and 
providing  that  in  default  thereof  the  deed 
shall  be  void  as  to  the  creditors  of  the  grantor, 
makes  the  land  so  conveyed  liable  to  a  judg- 
ment rendered  after  sale  and  before  registra- 
tion according  to  law,  if  the  creditors  have  no 
notice  of  the  conveyance,  so  that  the  actual 
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mtereet  of  the  debtor  may  be  sold  nnder  the 
jadgmeDt  as  it  existed  without  the  convey- 
ance. But  it  does  not  enlarge  the  liability  of 
the  land  to  the  payment  of  the  grantor's 
debts;  and  hence,  if  the  grantor  had  only  a 
legal  title,  and  the  beneficial  interest  was  in 
another,  whereby  it  was  not  liable  for  the 
grantor's  debts,  his  conveying  the  land  in  obe- 
dience to  a  contract  of  sale  made  by  the  bene- 
ficial owner,  and  the  failure  to  record  that  con- 
veyance, will  not  render  it  liable  to  his  debts ; 
Kelly  V.  Mills,  41  M.  267. 

V.  HisoellaneoiiB. 

21.  Where  registration  shall  he  made.  See 
Dbkd,  60. 

22.  Certified  copies  of  deeds  as  evidence. 
See  Deed,  51,  52. 

23.  Seal  of  court  need  not  he  registered. 
The  statute  does  not  contemplate  the  regis- 
tration of  the  impression  of  the  official  seal  of 
an  officer  taking  an  acknowledgment.  If  the 
record  state  on  its  face  it  was  made  under  the 
official  seal  of  the  officer  it  will  be  good, 
though  no  impression  or  locti^  bigilli  appear 
on  it ;   Griffin  v.  Sheffield,  9  G.  359. 

See  BiLi,  OF  Excei*tion8,  11. 

24.  Registration  is  notice.  The  registra- 
tion of  a  paper  required  by  law  to  be  reg- 
istered is  notice  to  all  subsequent  purchasers 
and  to  all  the  world,  of  the  rights  thereby 
secured.  All  persons  are  bound  to  take  no- 
tice of  it ;  and  a  person  buying  afterwards 
from  the  grantor,  cannot  be  a  hona  fide  pur- 
chaser without  notice;  Learned  v.  Corley, 
43  M.  687. 

See  Land  Laws  of  United  States,  3,  6, 
13,  21,  22. 

1.  Relation  on  confirmation  of  void  grant. 
The  doctrine  of  relation  does  nut  apply  so  as 
to  make  the  confirmation  of  a  void  grant  re- 
late back  to  its  date,  and  thereby  to  iifiectthe 
rights  of  third  parties  intermediately  ac- 
quired ;  Montgomery  v.  Ives,  138.&  M.161. 

2.  Relation  on  consummation  of  good 
title.  The  doctrine  of  relation  applies  wiiere 
thore  is  a  contest  between  legal  titles ;  and 
then  the  court  will  inquire  into  the  success- 
ive stages  of  the  title  from  its  incipient  slate 
until  its  consummation  by  grant;  and  if  it 
be  found  regular  und  according  to  law 
in  these  progressive  stages,  the  grant  will  re- 
late back  to  the  inception  of  the  right,  and 
have  dignity  accordingly.  But  the  doctrine 
has  never  been  applied  so  as  to  dispense  with 
the  necessity  of  the  plaintifiTs  having  a  legal 
ti lie  at  the  commencement  of  his  suit;  for 
though  the  legal  title  will  relate  back  to  its 
inception,  so  as  to  defeat  subsequent  claim- 
ants or  encumbrancers  holding  adverse  to  the 
right,  vet  in  fact  the  legal  title  exists  only 
from  the  date  of  its  acquisition,  and  cannot 
be  given  in  evidence  to  sustain  an  action  of 
ejectment  commenced  before  its  acquisition ; 
Laurisbimiv,  Coiqiutte,  3  0.  177. 

3.  Relation  as  to  sheriff's  deed.    The  de- 


livery of  a  sheriff's  deed  need  not  take  place 
on  the  day  it  is  signed,  or  on  the  dav  of  sale, 
in  order  for  it  to  take  effect  from  the  day  of 
sale.  The  delivery  of  the  deed  dated  on  the 
day  of  sale,  though,  made  afterwards,  relates 
back  to  that  period,  especially  when  the  sher- 
iff acknowledges  that  it  was  delivered  on  the 
day  of  its  date  ;  Kane  v.  Ma^kin,  9  S.  &  M. 
387. 

4.  The  doctrine  further  explained^  The 
doctrine  of  relation  as  equally  recognized  at 
law  and  in  equity ;  and  by  it  in  either  court, 
all  the  several  acts,  parts  and  ceremonies 
necessary  to  complete  a  conveyance,  shall  be 
taken  together  as  one  act,  and  operate  from 
the  date  of  the  substantial  part.  Thus,  under 
the  treaty  of  Dancing  Rabbit  Creek,  certain 
reservations  were  made  to  the  Choctaw  In- 
dians, and  where  these  reservations  were 
afterwards  located  on  particular  tracts  of 
lands,  they  operated  from  the  date  of  the 
treaty  by» relation,  and  passed  the  title  from 
that  time  ;  McAffee  v.  Lynch,  4  C.  257. 

5.  Same  :  Case  in  judgment.  If  the  equi- 
table title  of  the  ancestor  be  perfected  in 
the  possession  of  the  heir,  the  title  will  relate 
back  to  its  inception,  and  so  far  as  the  rights 
of  the  creditors  of  the  ancestor  is  concerned, 
will  be  considered  as  perfected  in  his  life- 
time;  Doe  ex  dem,  Starke  v.  Gildartt  5  H. 
606. 

6.  Relation  of  deed  in  chancery,  A  deed 
conveying  title  to  land  out  of  the  defendant, 
and  vesting  it  in  the  complainant,  executed  by 
a  commissioner  appointed  for  that  purpose,  by 
a  decree  of  the  Chancery  Court,  will  relate 
back  to  the  commencement  of  the  suit,  so  far 
as  the  rights  of  defendant,  and  those  c  aiming 
under  him,  by  title,  commencing  since  the 
service  of  process  is  concerned;  ShotweU 
V.  Lawson,  1  6.  27. 


§^teasi{. 


1.  Release  of  error,  A  release  of  errors,  if 
founded  on  a  valuable  consideration,  is 
binding,  and  may  be  pleaded  in  bar  to  a  writ 
of  error.  Forbearance  to  sue  out  a  writ  of 
habere  facias  possesaionem  is  a  sufficient  con- 
sideration lor  a  release  of  errors  in  the  judg- 
ment; Barnes  v.  Moody,  5  H.  636. 

2.  Release  of  mortgage,  g-c.  Whether  a 
mortgage  or  other  lieu  by  deed  or  bond,  for 
the  payment  of  money,  is  released  or  extin- 
guished by  payment  alone  without  a  formal 
release;  Quoeref  McCurkle  v.  Bromn^  9  8. 
&  M.  167.     See  Mortgagk,  69,  70. 

3.  Release  hy  parol.  The  release  of  a  debt 
due  by  open  account,  if  made  without  a  val- 
uable consideration,  must  be  by  writing  un- 
der seal — a  verbal  release  will  not  do; 
Young  v.  Poxcer,  41  M.  197.  And  so  a  dec- 
laration of  the  creditor  to  the  surety,  that 
he  was  indebted  to  the  principal  by  open  ac- 
count, and  that  there  was  to  be  a  settlement  be- 
tween them,  and  he  would  not,  therelore,  hold 
the  surety  further  bound  to  pay  the  debt,  is 
not  good  as  a  release,  yet,  it  is  prima  facie 
an  acknowledgment  of  payment,  und  will  de- 
feat a  recovery  against  the  surety,  unless  the 
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creditors  show  affirmatively  that  the  claim  of 
the  principal  against  him  is  insufficient  to 
pay  the  debt;  Foster  v.  Walker,  5  O.  365. 
oee  Accord  and  Satisfaction,  2. 

4.  Covenant  not  to  sue.  A  covenant  by 
the  creditor  not  to  sue  the  debtor,  is  ec^uiva 
lent  to  a  release  of  the  debt;  Slebbins  v. 
Niles,  3  C.  267. 

5.  Release  of  one  of  several  joint  debtors. 
Under  the  statute  (H  C.  55.5-6),  if  one  of 
several  joint  debtors  be  released,  the  others 
will  only  be  liable,  each  for  his  pro  rata 
share  of  the  whole  debt ;  Work  v.  Harpery  2 
C.  517. 

^etminie^  md  ^emmndernmtf.' 

See  Limitation  of  Estates. 

1.  Remainderman's  right  to  ultimate  secur^ 
tty,  A  remainderman  in  personalty  is  not  en- 
titled to  security  from  the  tenant  ot  the  prior 
estate,  to  indemnify  him  against  loss  or  de- 
struction of  the  estate,  unless  the  estate  is 
in  danger  of  being  wasted;  Deck  v.  Mont- 
gomery, 7  H.  39. 

A  court  of  equity,  however,  will  interpose 
and  grant  relief  upon  a  hill  quia  timet,  to 
the  remainderman  of  personal  estate,  when 
there  is  any  danger  of  loss  or  deterioration,  or 
injury  to  it,  in  the  hands  of  the  party  entitled 
to  the  present  possession,  or  where  there  is 
just  ground  to  believe  that  it  will  be  removed 
and  placed  beyond  the  reach  of  complainant, 
before  his  right  of  possession  will  accrue; 
Gibson  v.  Jayne,  8  G.  164. 

2.  Laches  of  tenant  of  particular  estate. 
No  laches  will  be  imputed  to  a  remuindei- 
man,  nor  will  he  be  affected  by  the  laches  of 
the  tenant  of  the  particular  estate;  lb. 

3.  Sale  by  the  tenant  in  possession,  l^he 
right  of  a  remainderman  entitled  to  a  chat^ 
tel  under  a  deed  which  has  not  been  recorded, 
will  not  be  defeated  by  a  sale  thereof,  made 
by  the  tenant  of  the  particular  estate  in  pos- 
session ;  if  such  possession  has  not  continued 
for  three  years  before  the  sale;  nor  even 
then,  if  the  purchaser  had  notice  of  the  re- 
mainderman's right.  See  H.  0.  638,  i  2, 
Eev.  Code  of  1857,  H.58,  art.  2;  lb. 

4.  SlafiUe  of  limitations.  The  statute  of 
limitations  will  not  commence  running  against 
a  remainderman,  until  the  determination  of 
the  particular  estate ;  lb. 

5.  Same.  The  tenant  for  life  and  the  re- 
mainderman of  personal  estate,  who  join  in  a 
bill  for  its  recovery,  have  not  such  a  joint  in- 
terest in  the  property,  as  will  cause  the  stat- 
ute of  limitations  to  commence  to  run  against 
both,  if,  ut  the  time,  the  cause  of  action  ac- 
crues to  one,  he  be  under  no  disability  to 
sue;  Jb. 

See  Limitation  of  Actions,  129  to  135. 

6.  That  distribution  to  life  tenant  is  also 
distribution  to  remainderman^  see  Descent 
jkuxy  Distribution,  45,  46,  46a. 

7.  Remainder  to  children.  Where  a  par- 
ticular estate  is  carved  out  with  a  limitation 
over  to  the  children  of  the  person  taking  that 
interest,  or  to  the  children  of  any  oilier  per- 


son, such  limitation  wjll  embrace  not  only 
the  objects  living  at  the  testator's  death,  out 
all  who  may  subsequently  come  into  existence 
before  the  period  of  distribution;  Nichols  y. 
Denny,  8  G.  59. 


^emifUim,, 


1.  Prnver  of  counsel  to  make.  Coansel 
have  power  to  enter  a  remittitur  ;  Pickett  f. 
Ford.  4  H.  246. 

2.  Excess  in  forthcoming  bond  maybe  re- 
mitted. The  plaintiff,  in  a  forthcoming  bond, 
may  enter  a  remittitur  for  an  excess  in  the 
amount  of  the  penalty,  and  thereupon  a  mo- 
tion to  quash  tne  bond  on  that  ground  will 
be  overruled ;  Ridgavay  v.  Marshall,  5  H. 
286. 

3.  Remittitur  in  High  Court.  Where  the 
judgment  is  for  a  greater  sum  than  the  dam- 
ages claimed  in  the  declaration,  the  defend- 
ant in  error  may  cure  the  defect  by  releasing 
the  excess  in  the  High  Court.  And  on  en- 
tering such  remittitur y  the  court  will  reverse 
the  judgment  below,  and  enter  judgment  for 
the  proper  amount ;  Hard  v.  Germany,  7  H. 
675. 

See  Detinue.  Distress. 

I.  The  right  to  the  writ,  and  where  it  lies x 

II.  The  affidavit ~ 8 

III.  The  declaration 12 

IV.  Pleas  and  evidence 15 

V.  The  verdict is 

VI.  The  judgment « 

VII.  Miscellaneous 25 

L  The  Bight  to  the  Writ,  and  where  it  Ides. 

1.  Plaintiff  must  have  right  of  possession. 
To  maintain  this  action,  the  plaintiff  must 
have  the  right  to  the  immediate  possession  of 
the  property  sued  for.  This  is  the  rule  at 
common  law  and  under  the  statute;  FrizeJl  v. 

mute,  5  0  198;  S.  P.,  Lloyd  v.  Goodwin,  12 
S.  &  M.  223. 

2.  Defendant  must  be  in  possession.  Re* 
plevin  can  be  maintained  only  against  a  party 
in  possession  at  the  time  the  writ  is  sued 
out.  If  the  defendant,  though  a  wrong-doer, 
part  with  the  possession  before  the  writ  is 
sued  out,  the  action  cannot  be  maintained; 
McCormick  v.  McCormick,  40  M.  760.  The 
rule  is  the  same  in  detinue. 

See  Dktinur,  2. 

3.  Lies  against  a  sheriff.  Replevin  will 
lie  in  favor  of  the  owner  of  goods  against  a 
sheriff,  who  has  wrongfully  seized  them  under 
an  execution  against  another.  The  owner,  in 
such  a  case,  is  not  bound  to  resort  to  his 
remedy  under  the  act  allowing  him  to  pro- 
pound his  claim,  and  have  an  issue  made  up 
to  try  the  right  of  property.  He  has  an 
election  to  choose  lh;it  remedy,  replevin  or 
trespass;  Yarborough  v.  Harper,  3C  112. 
The  rule  is  the  same  where  the  property  is 
seized  under  attachment ;  Ford  v.  Dyer,  4 
C.  243 ;  Hopk  ns  v.  Drake,  44  M.  619. 

4.  Plaintiff  must  have  title  or  right  to  pos- 
session. Replevin  cannot  be  maiutaineJ  by 
one  who  has  neither  the  legal  title  nor  the 
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right  to  the  possession  of  the  chattel,  and  if 
one  be  in  possession*  and  be  tortiously  de- 
prived of  it,  but  have  no  title,  this  possession 
will  not  enable  him  to  maintain  replevin  in 
any  other  character  than  the  one  in  which  he 
held  it.  Thus,  the  husband,  being  in  posses- 
sion as  such,  after  the  death  of  the  wife,  can- 
not maintain  replevin,  as  guardian  for  the 
wife's  issue,  to  recover  a  slave  held  by  the 
wife  under  the  Act  of  18H9,  against  one 
wrongfully  depriving  him  of  the  possession. 
The  administrator  of  the  wife  should  bring 
the  snit;  May  v.  Rockett,  3  0.  233. 

5.  Jonit  owner  cannot  maintain  One  joint 
owner  of  property  cannot  maintain  replevin 
for  it  against  the  other.  Two  jointly  owned 
1000  lbs.  of  cotton,  and  thev  directed  the 
ginner  to  pack  it  in  two  equal  bales,  one  for 
each.  The  bales  when  packed  were  unequal 
in  weight,  and  one  was  taken  by  each — both 
being  ignorant  of  the  inequality.  The  plain- 
tiff having  the  lesser  bale,  insisted  that  both 
should  be  carried  back  to  the  press  and  re- 
packed, so  as  to  be  equal ;  the  defendant  re- 
fused, but  offered  to  let  plaintiff  take  his  share 
out  of  the  heavier  bale :  Held,  there  had  been 
no  partition  as  to  the  heavier  bale,  and  re- 
plevin would  not  lie;  Holton  v.  Binm^  40 
M.  491. 

6.  Right  of  administrator:  When  his 
iiause  of  action  accrues.  The  right  of  action 
of  an  administrator  to  recover  property  il- 
legally taken  or  detained  after  the  intestate's 
death,  and  before  the  administrator's  ap- 
pointment, accrues  at  the  date  of  the  ap- 
pointment, and  if  replevin  be  brought  within 
one  year  from  that  time,  it  will  be  sufficient ; 

Windham  v.  Williams.  5  0.  313. 

7.  Demand  before  suit  brought.  It  is  not 
necessary  to  the  maintenance  of  the  action  of 
replevin,  under  the  statute  giving  the  remedy 
where  either  the  takinsr  or  detention  is  wrong- 
ful, that  there  should  be  a  demand  before  ac- 
tion brought,  even  where  the  action  is  in  the 
detinet.  But  if  the  original  possession  was 
rightful  and  no  demand  be  made,  the  defend- 
ant may  tender  the  property  to  the  plaintiff, 
and  upon  its  delivery,  may,  by  proper  plea, 
discharge  the  action,  and  the  plaintiff  may 
even  be  adjudged  to  pay  the  costs.  But  if 
the  defendant  contest  the  action,  that  will  be 
a  sufficient  refusal  and  the  bringing  of  the  ac- 
tion a  sufficient  demand ;  Bearing  v.  Ford, 
13  S.  k  M.  269;  S.  P.,  NewelL  v.  Newell,  5 
O.  385 ;  S.  P.,  in  detinue. 

See  Detindb,  8. 

n.    The  Affidavit. 

8.  Suffirtency  as  to  statement  of  the  time  of 
accrual  of  action.  An  affidavit  for  replevin, 
under  the  sUtute,  stated  that  the  plaintiff's 
cause  of  action  against  VV..  the  defendant, 
accrued  within  one  year.  It  was  objected 
that  it  was  insufficient,  because  it  did  not 
aver  that  the  cause  of  action  to  recover  gen- 
erally had  accrued  within  one  year,  and  the 
defendant  might  have  obtained  possession 
from  another,  and  as  to  him  the  cause  of  ac- 
tiou  might  not  have  accrued  within  one  year : 

42 


Held,  that  the  affidavit  was  snfficient,  as  the 
defendant  could  rely  in  his  defence,  upon  the 
fact  (if  it  existed)  that  another  had  nad  ad. 
verse  possession  prior  to  him,  so  that  the 
whole  adverse  possession  would  be  for  a  longer 
period  than  one  year  before  the  commence- 
ment of  the  suit ;   White  v.  Graves,  2  0.  166. 

9.  Affidavit  part  of  record.  The  affidavit, 
which  is  the  foundation  of  the  action  of  re- 
plevin, is  a  part  of  the  record;  Newell  v. 
NeweU,  5  G.  385. 

10.  Correspondence  between  affidavit  and 
declaration.  If  the  affidavit  set  out  only  a 
wrongful  detention,  it  will  be  improper  to  al- 
lege in  the  declaration  both  a  wrongful  tak- 
ing and  a  wrongful  detention,  for  the  damages, 
which  might  be  recovered,  are  liable  to  he 
increased  by  circumstances  of  aggravation 
attending  a  wrongful  taking ;  Ih, 

11.  Proof  of  lost  affidavit.  If  a  motion  be 
made  to  quash  a  writ  of  replevin,  upon  the 
ground  that  the  preliminary  affidavit  re- 
quired by  the  statute,  was  not  made  and  filed, 
it  is  competent  for  the  plaintiff  to  show  by 
parol  proof  that  a  sufficient  affidavit  was  in 
fact  made  and  filed,  and  that  it  had  been  lost 
or  mislaid ;  Morgan  v.  Morgan,  2  G.  546. 

m.  The  Declaration. 

12.  Correspondence  between  declaration 
and  affidavit.    See  ante,  10. 

13.  Declaration  is  divisible.  A  declaration 
in  replevin  for  the  recovery  of  a  chattel,  and 
for  damages  for  the  wrongful  detention  or 
taking,  is  divisible ;  and  hence,  a  demurrer 
to  the  whole  will  be  overruled,  if  it  be  suffi- 
cient, so  far  as  it  relates  to  the  recovery  of 
the  chattel,  although  defective  in  reference  to 
the  damages  claimed ;  Newell  v.  Nexvdl,  5 
G.  385. 

14.  Usee  in  action  of  replevin.  A  declara- 
tion in  replevin  was  in  the  name  of  A.,  for 
the  use  of  B.,  and  a  demurrer  was  interposed 
on  that  ground :  Held,  that  the  demurrer 
must  be  overruled.  'Hiat  a  suit  may  be 
brought  in  the  name  of  the  trustee,  having 
the  legal  title,  for  the  use  of  another  to  whom 
he  has  transferred  the  avails  of  the  suit, 
II nd  that  this  did  not  make  the  usee  a  party, 
but  the  plaintiff  was  A.,  and  if  judgment 
were  rendered  for  the  defendant,  it  would  be 
against  A.  and  not  against  B. ;  Pearce  v. 
Twitch  ell,  41  M.  344  (citing  PecJc  v.  lagra* 
ham,  6  0.  246). 

See  Nominal  Plaintiff,  3. 

IT.  Pleas  and  Eyidenoe. 

15.  Evidence  under  general  issue :  Award, 
The  defendant  in  an  action  of  replevin,  may, 
under  the  general  issue,  introduce  in  evidence 
the  award  of  arbitrators,  settling  the  title 
and  right  of  possession  of  the  property  in 
dispute ;  Newell  v.  Nt-well,  5  G.  385. 

15a.  Same  :  Incapacity  of  party  to  make 
a  deed.  Tlie  defendant,  in  an  action  of  re- 
plevin, may,  under  the  plea  of  not  guilty, 
impeach  the  validity  of  a  deed  purporting  to 
be  executed  by  him.  and  offered  in  evidence 
by  the  plaintiff,  by  showing  his  incapacity  to 
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execnte  it ;  in  such  a  case  it  is  unnecessary 
to  plead  specially  the  incapacity  to  contract, 
as  the  title  i^  the  property,  and  not  the  evi- 
dence to  support  It,  is  put  in  issue  by  the 
pleadinars  ;  0(lom  v.  Earns,  5  G.  410. 

17.  Evidence  of  value.  In  an  action  of 
replevin  for  a  slave,  the  jury  cannot  assess 
the  alternate  value  of  the  slave,  without  some 
evidence  as  to  value,  or  some  evidence  as  to 
the  age  and  qualities  of  the  slave ;  Parr  v. 
Gihbons,  5  0.  375. 

See  Detinue,  4. 

V.  The  Verdict. 

18.  Mw^t  assess  separate  value  of  each  article 
recovered.  A  verdict  for  the  plaintiff,  in  an 
action  of  replevin,  must  assess  the  separate 
value  of  eacn  article  embraced  in  the  find- 
ing. Whatever,  in  common  understanding, 
is  regarded  as  parts  of  a  whole,  may  be 
assessed  together — as  a  carriage  and  har- 
ness ;  but  where  the  articles  are  clearly 
distinct,  as  carriage  and  horses — they  must 
be  assessed  separately;  Drane  y.  Hilzheim, 
13  S.  &  M.  336. 

See  Detinue,  5,  6,  6a.  for  several  cases  on 
this  subject,  and  post^  23. 

19.  Verdict  in  gross :  How  corrected.  See 
D'':tinue,  7. 

20.  Assessment  of  life  tenant's  interest. 
In  an  action  by  a  person  having  only  a  life 
interest  in  the  ch.  tt  'Is.  against  a  defendant 
who  took  possession  at  the  instance  of  the 
remainderman,  the  alternative  value  as- 
sessed by  the  jury,  shuuld  be  the  value  of 
the  plaintiff's  life  interest,  and  not  the  value 
of  the  fee  simple ;  Lloyd  v.  Goodwin,  12  S. 
&  M.  223. 

21.  Verdict  in  excess  of  damages.  The 
declaration  in  replevin  claimed  damages  at 
$1,000;  the  verdict  was  for  $800,  for  the 
alternate  value  of  the  property,  and  for 
$300,  for  damages  for  its  detention :  Held, 
that  it  was  good ;  White  v.  Graves,  2  0. 
166. 

VI.  The  Judgment. 

22.  Form  of.  Under  the  Replevin  Act  of 
1842  (H.  C.  818.  i  6),  where  the  verdict  is  for 
the  plaintiff,  the  judgment  should  be  "that  the 
defendant  restore  the  possession"  of  the 
property, &c., not  "that  the  plaintiff  recover 
of  the  defendant  the  possession,"  &c. ;  mnd- 
ham  V.  Williams,  5  6'.  313.  The  judgment 
i«  the  same  under  Kev.  Code  of  1857,  **that 
the  defendant  restore  the  possession  of  the 
property,  or  pay  its  assessed  value ;"  Ptarce 
V.  Twichell,  41  M.  344  The  judgment  should 
not  be  for  the  assessed  value  alone,  but  for 
the  goods,  if  to  be  had,  and  if  not.  then  for 
the  assessed  value ;  Anderson  v.  Tyson,  6  S. 
&  M.  244 ;  Harvey  v.  Edington,  3  C.  22. 

23.  Same.  When  several  articles  are  em- 
braced in  the  finding,  the  Judgment  should  re- 
quire the  delivery  of  each  separate  article 
found  for  the  plaintiff,  or  the  payment  of  its 
assessed  value,  so  that  upon  the  delivery  of 
any  one  or  more  of  the  articles,  the  defend- 
ant would  be  discharged  from  the  payment  of 


the  articles  so  delivered ;   Whitfield  v.  Whit- 
field. 40  M.  ,352.   See  ante.  18. 

24.  Should  not  blend  damages  and  assessed 
value.  A  judgment  in  replevin  is  erroneous, 
if  it  blend  the  assessed  value  of  the  property 
and  the  damages  for  its  detention  in  one 
amount,  and  be  for  money  alone,  and  not  for 
a  return  of  the  property,  if  to  be  had,  and  if 
not  for  its  assessed  value;  Harvey  v.  Eding- 
ton, 3  C.  22. 

Vn.  Misoellaneoiu. 

25.  Question  involved  in  trial.  In  an  action 
of  replevin  the  right  to  the  immediate  pos- 
session by  the  plaintiff,  and  the  wrongful 
taking  and  detention  by  defendant,  are  the 
quostions  involved ;  Lloyd  v.  Goodwin^  12 
S.  k  M.  233. 

26.  Appeal  to  Circuit  Court  under  Act  of 
1863.  It  IS  error  for  the  Circuit  Court  to  dis- 
miss  an  appeal  from  the  judgment  of  the  Jus- 
tice's  Court  in  an  action  of  replevin  under  the 
Act  of  186.3,  for  informality  mthe  verdict  in 
assessing  the  value  of  several  articles  sued 
for  in  one  aggregate  sum.  It  is  the  duty  of 
the  court  on  such  an  appeal,  to  try  the  case 
de  novo,  upon  its  merits;  Porter  v.  Forslwe, 

41  M.  3.S7. 

27.  The  common  law  action.  The  common 
law  action  of  replevin,  except  in  distress  for 
rent,  is  not  a  remedy  now  allowed  by  the  laws 
of  this  State  (Sharkey.  J.,  dissented);  Whee- 
lock  V.  Cozzens,  6  H.  279. 

28.  The  bond.  The  statute  clearly  con- 
templates that  the  officer  executing  the  writ 
shall  take  from  the  plaintiff  or  defendant  a 
bond  for  the  forthcoming  of  the  property, 
and  shall  return  the  same  to  court ;  but  the 
failure  to  take  the  bond  will  not  render  the 
proceedings  void,  but  will  be  good  ground  for 
a  motion  lo  dismiss ;   Weatherby   v.  Sleeper, 

42  M.  732. 


§e^  ^djudicHia. 


1.  Tlie  "rule  and  the  exceptions.  A  judg- 
ment between  the  same  parties  on  the  same 
cause  of  action,  is  conclusive  between  them. 
The  exceptions  to  this  rule  are  1st,  where  the 
first  action  was  not  competent  (see  i>os^8.  9); 
2d,  where  the  plantiff  has  mistaken  his  charac- 
ter; 3d,  w  ere  the  judgment  is  rendered  for  a 
fault  in  the  declaration  or  pleadings  (see  post, 

The  true  question  to  be  determined  in 
such  cases,  is  not  whether  the  former  suit  was 
actually  determined  on  the  merits,  but  whe- 
ther the  merits  were  involved,  and  could  have 
been  determined  in  that  suit.  And  the  plain- 
tiff who  brings  a  second  suit,  must  not  leave 
it  to  nice  investigation  to  determine  whether 
the  cause  of  action  is  the  same,  or  different, 
but  he  should  show  clearly  that  they  are  dif- 
ferent ;  and  it  is  a  matter  of  no  importance  that 
the  form  of  action  in  the  first  suit  was  differ- 
ent from  the  form  in  the  last;  Agnew  v. 
McElroy.  10  S.  &  M.  552 ;  Johnson  v.  TTTiiVe, 
13  S.  &  M.  584;  S.  P.,  as  to  the  first  excep- 
tion  ;  Moseby  v.  Wall,  1  C.  81,  for  which  see 
post,  8. 

2.  What  is  concluded  by  the  former  suit. 
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A  party  failing  to  assert  a  claim  or  allow- 
anco  in  a  suit  in  equity,  in  which  it  might 
have  been  litigated  with  propriety,  will  not  be 
permitted  afterwards  to  enforce  it  in  a  second 
suit,  unless  his  failure  to  do  so  was  caused  by 
the  fraud  of  his  adversary,  and  was  not  at- 
tributed to  his  own  negligence;  Stewart  v. 
Stebbins,  1  G.  66.     See  pout,  18,  19. 

And  so  if  the  defendant  in  an  act  ion  of  eject- 
ment, or  in  action  for  mesne  profits,  fail  with- 
out sufficient  excuse  to  set  up  his  claim,  for 
valuable  improvements  made  by  him  on  the 
premises,  he  cannot  afterwards  come  into 
equity  for  relief  on  that  account ;  Moody  v. 
Harper,  9  G.  599.     Sed  vide  post,  14. 

3.  Same.  All  legal  questions  raised  by  a 
demurrer  to  a  plea,  are  to  be  considered  as 
reviewed  and  settled  by  a  decision  on  the  de- 
murrer; and  where  the  decision  sustains  a 
plea,  as  a  good  bar  to  an  action  on  a  written 
instrument  which  is  fully  set  out  in  a  declara- 
tion, the  legal  effect  of  that  instrument,  at 
least,  so  far  as  it  is  essential  to  the  validity 
of  the  plea,  is  to  be  considered  as  also  set- 
tled ;  and  the  construction  thus  given  it, 
cannot  be  varied  afterwards,  so  as  to  make 
the  plea  invalid  as  a  defence  to  a  recovery  on 
the  instrument;  Smith,  v.  Elder,  14  S.  &  M. 
100. 

4.  Grounds  or  reasons  of  decisions.  The 
grounds  or  reasons  upon  which  a  court  ren- 
ders a  judgment,  are  not  part  of  the  judgment, 
and  are  not  res  adjudicata,  and  they  cannot 
be  made  the  basis  of  a  further  proceeding; 
what  the  court  adjudges  or  orders,  and  not 
the  reason  therefor,  is  res  adjudicata  ;  there- 
fore, the  judgment  of  a  bankrupt  court, 
allowing  a  claim  of  one  firm  to  be  proven 
against  another,  both  firms  being  composed 
of  the  same  members,  is  an  adjudication  that 
such  claim  is  a  proper  one  to  receive  a  divi- 
dend ;  but  it  is  not  a  judgment  that  the  claim 
extends  beyond  that,  though  the  reasoning  of 
the  judge  rendering  the  judgment  does  so 
extend  it;  Backner  &"  Stanton  v.  Calcote,  6 
C.  432. 

6.  Same:  Judgment  in  rem.  Such  a  judg- 
ment is  also  a  mere  judgment  in  rem,  and 
when  the  dividend  is  paid,  it  becomes  func- 
tus  officio,  and  cannot,  therefore,  be  made 
the  basis,  of  another  proceeding  in  another 
court;  Ih. 

6.  Extent  of  the  rule  in  the  High  Court. 
Whatever  is  necessarily  settled  by  the  High 
Court,  in  determining  the  propriety  of  the 
judgment  under  review,  or  in  settling  the 
principles  of  the  case  for  further  proceedings 
in  the  court  below,  is  res  adjudicata,  and 
final  and  conclusive  between  the  parties; 
Stewart  v.  Stehhins,  1  G.  66.  See  on  this 
subject.  High  Court,  183,  184.  18.^  186,  26. 

7.  Decisions  ai  law:  Binding  in  equify 
and  e  converso.  Where  the  construction  of 
a  marriage  agreement,  and  the  rights  arising 
under  it  have  been  settled  in  a  suit  at  law, 
the  same  subject  cannot  be  litigated  again  in 
equity  between  the  same  parties ;  Hooke  v. 

Wood,  2  H.  867;  and  so  when  a  bill  to  fore- 
close has  been  filed  by  a  mortgagee,  and  dis- 
missed on  its  merits,  this  is  a  bar  to  an  action 


of  ejectment  by  the  mortgagee  for  the  mort- 
gaged premises  ;  for  the  decree  dismissing  the 
bill  to  foreclosure,  is  in  efi*ect  a  discharge  of 
the  mortgage;  Hodge  v.  Mitchell.  5  C.  560. 
And  so  a  party  cannot  get  relief  in  equity 
against  a  judgment  at  law.  upon  the  ground 
that  it  was  obtained  by  the  fraud  of  his 
antagonist,  if  he  made  a  motion  for  a  new 
trial  on  that  ground,  and  it  was  adjudged 
insufficient  or  unsupported  by  the  evidence ; 
in  such  a  case,  the  judgment  of  the  court  on 
the  motion  for  a  new  trial,  is  conclusive; 
Moody  V.  Harper,  9  G.  599. 

8.  The  exception  arising  from  incompetency 
of  the  first  court.  A  judgment  is  only  con- 
clusive between  the  parties,  when  it  is  ren- 
dered in  a  suit  competent  to  decide  the  merits. 
A  court  of  law  is  incompetent  to  correct  a 
mistake  in  a  a  writing.  Hence,  if  the  vendee 
in  a  title  bond  defend  successfully  an  action 
for  the  purchase  money,  on  the  ground  that 
the  venaor  has  no  title  to  the  land,  as  de- 
scribed in  the  title  bond ;  that  judgment  is  no 
bar  to  a  bill  in  equity,  by  the  vendor  to  correct 
a  mistake  in  the  description  Of  the  land,  and 
to  enforce  specific  performance;  Moshey  v. 
Wall,  1  0.  81  (citing  Agnew  v.  McELroy, 
ante,  1). 

9.  The  exception  from  incompetency  of 
pleadings,  A  judgment  on  a  pleading  .whicn 
does  not  go  to  the  foundation  of  the  action, 
is  no  bar  to  another  suit.  Hence,  where,  in  an 
action  of  replevin,  the  judgment  was  for  de- 
fendant on  the  statute  of  limitations  of  one 
year,  which  bars  that  action,  it  is  no  bar  to  a 
subsequent  action  of  trover  for  the  conversion 
of  the  same  property.  The  judgment  in  the 
first  action  was-  not  on  a  plea  which  went  to 
the  foundation,  but  only  to  the  form  of  the 
action  ;  Johnson  v.  WhttCy  13  S.  &  M.  584. 
See  Attouney  at  Law,  35. 

10.  E  cept ions  w?iere  defendant  has  a  tern 
porary  right  not  expired  at  time  of  first 
judgment,  or  plaintiff's  right  not  then  perfect. 
An  administrator  brought  an  action  of  re- 
plevin to  recover  slaves  of  his  intestate,  and 
the  defendant  set  up  as  a  defence,  that  he 
held,  under  an  agreement  with  the  intestate, 
that  he  should  keep  the  slaves  until  their 
hire  and  labor  should  pay  a  debt  due  by  the 
intestate  to  him  ;  and  the  jury  found  for  the 
defendant :  Held,  that  the  judgment  did  not 
preclude  the  administrator  from  pro'ceeding 
in  chancery  to  have  the  amount  due  ascer- 
tained, and  to  redeem  the  slaves;  Fisher  v. 
Leach.  10  S.  &  M.  313.    See  Former  Rb- 

COVERV,  1. 

1 1.  Exception  from  incompetency  of  action. 
An  attorney  at  law  is  not  liable  to  be  pro- 
ceeded against  by  motion,  for  neglect  and 
breach  of  duty  in  dismissing  hisclieni's  cause, 
and  receiving  claims  on  third  per  onsin  pay- 
ment ;  and  a  judgment  in  his  favor  on  such  a 
motion,  ia  no  bar  to  a  subsequent  action 
against  him  for  the  same  matter ;  Coopwood 
V.  Baldtoin,  3  C.  129. 

12.  New  arguments  and  new  reasons  no 
ground  for  new  sudt  A  party  will  not  be 
permitted  to  relitigate  a  matter  once  adjudi- 
cated, by  merely  presenting  new  arguments 
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on  a  state  of  facts  not  materially  different, 
in  support  of  a  right  formerly  determined 
against  him  ;  Moody  v.  Harper,  9  G.  599. 

13.  Discovery  of  new  matter  as  an  excep- 
tion. Where  the  record  in  a  suit  which  un- 
successfully attacked  the  validity  of  a  sale  of 
land,  upon  the  ground  that  the  defendant  in 
the  judgment  died  before  the  teste  of  the  exe- 
cution, and  the  judgment  was  not  revived, 
disclosed  the  fact  that  the  purchaser  con- 
trolled and  managed  the  execution  as  the 
agent  of  the  plaintiff,  it  will  be  no  ground 
for  relitigating  this  matter  in  a  new  bill,  that 
since  the  determination  of  the  firt^t  suit  it  has 
been  discovered  that  the  attorney  purchased 
for  the  plaintiff  in  execution  ;  for  the  rule  as 
to  purchases  in  such  cases  applies  as  strictly 
asrainst  the  attorneys  as  against  the  parties ; 
Jb. 

14.  Omission  in  the  judgment  of  part  of  the 
matter  sued  for  as  an  exception.  In  order  to 
make  a  judgment  at  law  have  the  effect  of  a 
former  recovery,  it  is  necessary  not  only  that 
the  second  suit  should  be  founded  on  the 
same  cause  of  action  embraced  in  the  former 
suit,  but  the  cause  of  action  must  also  have 
been  embraced  in  the  first  judgment.  Hence, 
if  the  former  suit  was  on  three  notes,  and,by 
mistake  in  entering  the  judgment,  only  one  of 
the  notes  was  embraced  in  it,  this  may  be 
shown  in  a  second  suit  on  the  two  omitted 
notes,  and  the  former  judgment  will  be  no 
bar  to  such  recovery;  Dunlap  v.  Edwards,  7 
C.  41.    Sed  vide  ante,  2,  and  post,  19. 

15.  Res  ad  judicata  in  trials  for  right  of 
property.  If  a  plaintiff  in  an  execution  \\hich 
has  been  levied  on  property,  and  the  property 
claimed  by  a  third  person,  fail  to  make  up 
and  tender  an  issue  to  try  the  right  to  the 
property,  as  the  statute  directs,  and  the 
court  thereupon  enter  judgment,  discharging 
the  claimant  from  liability  on  his  bond,  this 
is  a  conclusive  bar  to  the  right  to  levy  another 
execation  from  the  same  judgment  on  the 
property  so  claimed,  even  though  other  credi- 
tors of  the  same  party  have  levied  on  the 
same  property,  and  subjected  it  to  the  debts 
of  the  delendant  in  execution  ;  Martin  v.  Lof 
land,  10  S.  &  M.  317. 

16.  Same.  A  judgment  against  the  title  of 
the  claimant,  in  a  proceeding  for  the  trial  of 
the  right  to  properly  levied  tm  under  execu- 
tion, is  conclusive  against  the  claimant's  title, 
iu  a  contest  between  him  and  a  person  who 
holds  the  property  in  virtue  of  a  sale  made  in 
pursuance  of  that  judfzment.  And  this  is  so, 
though  the  purchaser  bought  at  a  sale  made 
under  a  distringas  to  enlorce  the  judgment 
against  the  claimant ;  for  if  it  be  conceded 
that  the  sheriff  had  no  power  to  sell  under 
that  writ,  yet  the  judgment  is  a  conclusive 
determination  against  the  claimant's  right, 
and  he  cannot  afterwards  maintain  trover 
against  the  purchaser;  Shirley  v.  Feame,^ 
(i.  6J3. 

17.  Decisions  of  Pn  hate  Court  on  report 
of  referees.  The  decision  of  the  Probate 
Court,  confirming  the  report  of  referees  to 
whom,  under  the  statute,  a  contested  claim 
agttiust  an  iusolvcnt  estate  bad  been  referred, 


is  res  adjudicata,  and  hence,  in  an  action 
against  the  administrator,  on  his  bond,  for  a 
refusal  to  pay  a  claim  so  allowed,  it  will  be 
incompetent  for  him  to  impeach  the  validity 
of  the  debt ;  Shropshire  v.  Probate  Judge,  4 
H.  142. 

18.  Res adjudicata  in  Probate  Court:  Fi- 
nal account.  If  in  a  plenary  proceeding?  by 
the  heirs,  or  one  of  them,  against  the  admiu- 
istrator,  for  a  distribution  of  the  estate,  the 
accounts  of  the  administrator  be  litigated, 
and  a  decree  rendered,  settling  the  contested 
items,  and  ascertaining  and  fixing  a  balance 
due  for  distribution,  it  will  not  be  competent 
for  the  administrator,  afterwards,  on  making 
his  final  account,  to  claim  credit  for  items 
then  settled  against  him,  nor  to  demand  allow- 
ance  for  credits  which  then  existed  in  his  fa- 
vor, and  which  he  might  then  have  presented 
and  had  allowed  ;  Cole  v.  Leak.  2  G.  131. 

10.  Plea  of  res  adjudicata.  In  such  a  case, 
a  plea  of  res  adjudicata  interposed  to  the  fi- 
nal account,  is  not  good  as  a  technical  bar  to 
the  account,  but  it  is  valid  as  an  exception  to 
such  items  in  it  as  were  settled,  or  might  have 
been  settled  in  the  former  proceeding ;  Ih.; 
see  ante.  2. 

20.  Same.  A  guardian  who  had  made  his 
final  settlement,  and  been  discharged,  sued 
the  ward  for  board,  clothing,  &c.,  furnished 
while  he  was  guardian,  and  it  was  shown  in 
defence,  that  the  guardian  had  applied  for  a 
credit  therefor  in  his  final  account  and  that 
the  claim  had  been  rejected  because  there 
had  been  no  previ<»u8  order  of  the  court  di- 
recting the  expenditure  to  be  made  :  Held, 
that  the  decision  of  the  Probate  Court  was  . 
final,  until  reversed,  and  the  action  could  not 
be  maintained ;  McKee  v.  Whitten.  3  C.  31. 

21.  Form  of  plea.  It  is  a  good  plea  in  bar 
to  an  action,  **  that  the  defendant  had  been 
sued  in  the  United  States  Circuit  Court,  for 
the  Southern  District  of  Mississippi,  on  the 
same  cause  of  action,  and  such  proceedings 
were  had  that  the  defendant  was  discharged 
from  liability  thereon;"  Shields  v.  ra^or,  13 
S.  &M.  127. 

22.  When  plea  good  inform  :  P'ea  ofnul 
tiel  record.  If  the  plea  of  res  adjudicata  be 
good  in  form,  and  plaintiff  wishes  to  deny  the 
force  and  effect  of  the  former  judgpient,  he 
should  reply  7iul  tiel  recoid  ;  lb. 

32.  What  parties  bound  by.  Where  a 
substantial  right  is  claimed  in  behalf  of  a 
party  suing  in  chancery  conjointly  with 
another,  such  party  cannot  be  considered 
merely  as  a  nominal  complainant,  and  he  wiil 
be  concluded  by  the  adjudication  in  that 
case ;  Moody  v.  Harper,  9  G.  599. 

See  Bills  of  Kxcuangr,  187. 

33.  Paral  evidence  admissible  to  show  real 
parties.  It  is  competent  to  show  by  parol 
evidence  who  were  real  parties  in  interest  in 
a  former  suit,  so  as  to  conclude  them  by  the 
judgment  then  rendered;  Shirley  v.  Feame, 
4  G.  653. 

34.  Res  adjudicata:  When  the  tisee  in 
second  suit  is  different  from  the  first.  See 
Field  V.  Wiir.  6  C.  56,  digested  in  Action,  3« 

35.  Retraxit  as  a  bar.    See  Retraxit. 
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36.  Construe/ ton  of  will  by  a  foreign  tribu- 
nal. The  conslrnclioD  of  a  will  made  by  a 
court  ill  the  jurisdiction  in  which  the  testator 
was  domiciled  at  the  time  of  his  death  can- 
not be  pleaded  in  bar  of  the  decision  of  this 
court  on  the  same  will  made  at  a  former  term, 
unless  the  title  of  the  persons  entitled  to  the 
property*  bequeathed  by  it,  has  been  perfected 
by  their  taking  possession  of  the  property 
under  the  decision  of  the  foreign  tribunal ; 
Brid^eforlh  v.  Gray.  10  G.  136. 

37.  Statute  aJtoivnig  a  y*>ar  after  rev^'rsalj 
in  which  to  commence  a  nt-v)  action  construed. 
If  upon  reversal  by  this  court  of  a  judp^inent 
rendered  in  the  Circuit  Court  for  a  plaintiff. 
a  judgrment  be  here  entered  for  defendant  on 
a  verdict  which  had  been  given  for  him  in  the 
court  below,  the  judgment  so  entered  is  a 
final  and  conclusive  bar  to  another  suit  for 
the  same  cause  of  action  ;  nod  the  statute 
which  allows  a  plaintiff  one  year  after  the  re- 
versal in  this  court  of  a  judgment  rendered 
in  his  favor  in  the  Circuit  Court,  in  which  to 
institute   a  new    action,    does   not    apply ; 

Wilkes  V.  Coopwood,  10  G.  348. 

38.  Two  pending  nuits  for  same  cause  of 
action.    See  Action,  ii4,  36. 

See  Vendor  and  Vbndkk.  116  to  20,3.  Cox- 
TRACTs,  84.  Chancery,  sub-division  Rescission 
of  Contracts. 


§e^  §esix. 


See  Evidence.  Criminal  Law,  sub-division 
Evidence. 


getdiUng. 


See  Criminal  Law. 


^etr^it. 


\.  Is  a  good  plea.  The  special  plea  of 
retraxit  is  recognized  under  the  practice  in 
this  State,  and  it  is.  therefore,  error  to  strike 
out  such  a  plea  and  treat  it  as  a  nullity, 
merely  because  it  is  defective  in  setting  out 
facts  which  constitute  a  dismissal  of  a  for- 
mer suit  on  the  same  cause  of  action,  and  not 
a  retraxit ;  Williams  v.  Northern  Bank^  7 
S.  k  M.  28. 

2.  Nolle  prosequi  not  a  retraxit.  In  early 
times,  the  nature  and  effect  of  a  nolle  prose- 
qui, was  not  well  understood,  and  in  some 
cases  it  was  considered  as  a  retraxit,  operat- 
ing as  a  full  release  of  that  cause  of  action ; 
in  later  cases,  it  was  considered  a  mere  agree- 
ment not  to  prosecute  that  suit;  and  this 
last  is  the  universal  rule  now ;  Coffman  v. 
Brown.  7  S.  &  iM.  125. 

3.  WhxU  is  a  retraxit?  In  a  retraxit,  a 
plaintiff,  not  only  as  in  case  of  a  nolle  prosequi, 
abandons  his  cause,  but  he  goes  further,  and 
admits  on  the  record  that  he  has  no  cause 
of  action ;  and  it  is  this  admission  which 
constitutes  the  bar  to  another  suit;  lb, 

4.  Plea  of:  Case  in  judgment.  A  plea, 
"  that  a  suit  had  been  previously  brought  for 


the  same  cause  of  action,  in  which  the  plain- 
tiff, in  his  own  proper  person,  came  into  court 
and  confessed  tbut  he  would  not  prosecute  his 
said  suit  against  the  defendant,  but  from  the 
same  altogether  withdrew  himself,  whereby 
it  was  considered  by  the  court  that  the  plain- 
tiff should  take  nothin?.  and  that  the  defend- 
ant go  without  day,"  &c.,  does  not  show  a 
retraxit;  lb. 

See  ExECUTORfl  and  Administrators,  332, 
etseq.  Scire  Facias.  Chancery,  sub-division 
Revivor.     High  Court,  172  to  174a. 

I.  Nccc«$ity  of  revivor,  and  what  may  be  revived.....  i 

II.  Revivor  of  pcndine  suUx 14 

III.  Sales  under  execution  without  revivor «  20 

IV.  Miscellaneous ,. „...  25 

I.    The  Neoesfiity  for  Beyivor,  and  what  may 
be  Eevived. 

1.  Record  must  sh^nv  n^'cessity  for  revivor. 
To  authorize  the  revivor  of  a  suit  in  the  name 
of  another  party  than  the  plaintiff  or  defend- 
ant, the  record  must  show  that  it  is  legally 
impossible  for  the  plaintiff  to  further  main- 
tain the  action,  and  that  the  person  in  whose 
name  the  revivor  is  made,  is  entitled  to  have 
it  so  revived.  Hence,  where  a  suit  was  com- 
menced by  a  bank,  a  revivor  in  the  name  of 
trustees,  without  the  record  showing  a  disso- 
lution of  the  bank  and  an  appointment  of 
the  trustees,  will  be  error;  Clifton  v.  Gal- 
braith,  1  C.  292. 

2.  Revivor  where  no  new  party  is  intra- 
ducel.  A  scire  facias  will  not  lie  to  revive 
a  judgment  between  the  original  parties 
thereto,  except  when  there  has  been  a  failure 
to  issue  an  execution  for  a  year  and  a  day 
from  the  date  of  the  judgment ;  it  will  not 
lie  to  revive  as  between  the  original  parties, 
merely  because  an  execution  has  issued  and 
been  levied  on  personalty,  and  there  does  not 
appear  to  be  any  legal  amotion  of  the  levy ; 
Locke  V.  Brady,  1  (j.  21. 

3.  Party  reviving  must  have  an  interest. 
By  no  species  of  amendment  can  a  suit  be  re- 
vived in  the  name  of  a  party  having  no  inter- 
est in  it  Where,  therefore,  a  suit  was  pend- 
ing in  the  name  of  a  bnnk  at  the  time  of  its 
dissolution,  but  the  note  on  which  the  suit 
was  brought  had  been  by  deed  assigned  by 
the  bank  for  the  benefit  of  creditors,  an 
application  to  revive  in  the  name  of  the  trus- 
tees of  the  bank  was  refused,  as  the  trustees 
had  no  interest  in  the  note  because  of  the 
assignment ;  Grand  Gidf  B'k  v.  Wood,  12 
S.  &  M.  482. 

4.  Revivor  at  common  law.  By  the  com- 
mon law,  when  the  plaintiff  (if  a  n  itural  per- 
son) died  pending  the  suit,  it  abated,  and 
there  coula  be  no  revivor  in  the  name  of  his 
executors.  And  by  the  common  law,  where 
the  plaintiff  was  a  corporation,  and  it  was  dis- 
solved; that  also,  was  an  end  of  the  suit, 
since  all  the  debts  due  to  and  by  a  corpora- 
tion were  extinguished  by  its  dissolution ; 
Torry  v.  Robertson.  2  ( \  192. 

5.  Revivor  of  sails  by  corporations  under 
our  statutes.    By    the  statute   (H.  C.  841, 
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{  47)  it  was  provided,  that  where  either 
party,  plaintiff  or  defendant,  shall  die  before 
final  judgment,  the  executor  or  administra- 
tor of  the  deceased  party,  shall  have  fall 
power  (in  case  the  cause  of  action  survives) 
to  prosecute  or  defend  such  action  to  final 
judgment.  The  statute  applies  only  to  natu- 
ral persons  and  not  to  corporations.  And 
this  is  so  of  the  statute  (H.  C.  842)  which 
provides  for  the  discontinuance  of  the  suit 
upon  the  death  of  the  plaintiff,  in  case  his 
heir,  &c.,  administrator,  Ac,  do  not  cause  re- 
vivor to  be  made  by  the  second  term  after  the 
death  of  the  plaintiff  is  suggested  ;  76. 

6.  Same  :  Quo  Warranto  Act  o/1843.  The 
Quo  Warranto  Act  of  1843,  though  it  gives 
the  trustees  appointed  for  the  bank,  upon 
the  rendition  of  the  jndgment  of  forleit- 
ure  against  it,  the  power  to  sue  for  and  col- 
lect the  debts  due  to  the  bank,  does  not 
give  the  right  to  have  suits  pending  in  the 
Dame  of  the  bank  revived  in  the  name  of  the 
trustees ;  and  such  right  does  not  exist  under 
the  statutes  of  the  State,  or  by  the  common 
law;  Tb, 

7.  Same :  Cases  criticised  and  explained, 
'I'he  decisions  of  the  High  Court  in  Nevitt  v. 
Baitkof  Port  Gibson.  6  S.  &  M.  513;  the 
Commercial  Bank  of  Natchez  v.  Chambers, 
8  id.  9.  and  Cheiv  v.  Peale,  12  id.  700.  do  not 
conflict  with  the  foregoing.  Id  the  first  and 
second  cases,  a  revivor  of  the  writ  of  error 
was  allowed,  the  plaintiff  below  having  been 
dissolved  after  final  judgment,  and  pendingthe 
writ  of  error,  and  by  the  common  law  appeals 
and  writs  of  error  did  not  abate  by  the  aeath 
of  either  party  after  the  assignment  of  errors. 
The  last  case  was  a  revivor,  in  the  name  of 
the  trustee,  of  a  final  judgment,  and  not  of  a 
pending  suit ;  Jb. 

8.  Necessity  for  revivor  of  judgments.  If 
the  defendant  die  after  judgment  and  before 
the  issuance  of  an  execution,  the  same 
should  be  revived  before  execution  issued ; 
and  so  if  an  execution  be  issued  and  returned 
without  a  levy,  and  the  defendant  then  die, 
there  should  be  revivor  before  the  issuance 
of  an  alias.  And  if  an  execution  be  issued 
and  beir  teste  after  the  defendant's  death,  it 
will,  on  motion,  be  quashed.  But  if  the  judg- 
ment be  agahist  several,  and  one  die,  execu- 
tion should  be  issued  against  all,  but  ought 
only  to  be  levied  on  'he  property  of  the  sur- 
vivors; Datis  V.  Helm,  3  8.  &  M.  17.  But 
such  execution  issued  without  revivor  is  not 
void.    See  Execution,  82,  16. 

9.  No  revivor  necessary  if  death  occur 
after  execution  issued.  But  if,  after  the 
execution  is  issued,  and  before  levy,  the  de- 
fendant dies,  no  revivor  of  the  judgment  is 
necessary,  but  execution  may  be  perfected 
forthwith  against  his  personal  representa- 
tives ;  Thompson  v.  Ross,  4  C.  198. 

10.  Revivor  necessary  after  a  year  and 
a  day.  Where  a  year  and  a  day  have 
elapsed  after  the  rendition  of  a  judgment 
witnout  the  issuance  of  an  execution,  a  re- 
vivor is  necessary ;  Abbott  v.  Hackman.  2  S. 
&  M.  510 ;  Reeves  v.  Bumham,  3  H.  25.  But 


an  execution  issued  without  such  revivor  is 
not  void ;  Mitchell  v.  Evans',  5  H .  54S. 

11.  Revivor  in  name  of  pxfblic  trudee.  A 
judgment  rendered  in  favor  of  a  public 
trustee,  may  be  revived  by  sci.  fa.,  m  the 
name  of  his  successor  when  appointed ;  Mai' 
thetvs  V.  Mosby.  13  S.  &  M.  422. 

12.  Revivor  of  void  and  erroneous  judo* 
mvnts.  A  void  judgment  cannot  be  revived, 
but  an  erroneous  jndgment  can  ;  lb. 

13.  Defences  to  revivor.  No  matter,  which 
could  have  been  urged  merely  as  a  defence 
against  the  rendition  of  a  judgment,  can  be 
urged  against  its  revivor;  Matthews  v.  Moshy, 
13  S.  &  M.  422:  Person  v,  Valentine.  Id.  551; 
Anderson  v.  Williams.  2  C.  684. 

'J  he  only  pleas  which  can  be  interposed 
against  a  revivor,  are  such  as  set  up  matter 
subsequent  to  the  judgment,  such  as  dis- 
charge, payment,  &c.  ;  Langston  v.  Abney 
43  M.  161. 

If  process  be  served  by  a  sheriff  who  is 
interested,  it  is  illegal  and  may  be  objected 
to ;  but  if  not  objected  to  by  the  defendant, 
and  jndgment  be  rendered  against  him,  his 
administrator  cannot  object  to  it,  in  answer 
to  a  sci.  fa.  to  revive ;  McLeod  v.  Harper, 
43  M.  42. 

13g.  Revivor  against  heirs.  There  can  be 
no  revivor  ajrainst  the  heirs  of  a  judgment 
debtor,  unless  real  assets  have  descended  to 
them,  which  are  subject  to  the  judgment.  If 
the  land  descended  is  not  liable,  there  should 
be  no  revivor ;  Langston  v.  Abney ^  43  M. 
161. 

n.  Beyiyor  of  Fending  Suits. 

See  ante,  4,  5.  6,  7. 

14.  Sci.  fa.  to  revive  pending  suits,  a  statu- 
tory remedy.  At  common  law,  all  persimal 
actions  abated  by  the  desith  of  either  party 
before  final  judgment.  Scire  facias  is  a  remedy 
at  common  law  to  revive  judgments,  but  not 
pending  suits ;  and  hence,  it  will  issue  only 
to  revive  pending  suits,  in  cases  provided  by 
statute;  Portevant  v.  Pendleton's  Ex'or^  I 
0.  25. 

15.  Same,  The  statute  (B.  C.  672),  which 
declares  that  suits  commenced  by  a  decedent 
in  his  lifetime,  shall  survive  for  and  agaiD8t 
his  executor  or  administrator ;  and  the  statute 
(H.  0.  841,  i  47)  which  gives  the  sd.  /a. 
remedy  for  and  against  the  executor  and  ad- 
ministrator, heir  or  devisee  of  plaintiff  or 
defendant,  dying  pending  an  action,  do  pot 
embrace  the  case  of  a  suit  brought  against 
an  administrator  originally,  and  who  dies 
before  judgment.  Such  an  action  will  abate, 
as  the  statute  gives  the  sci.  fa.  remedy  only 
against  the  representatives  of  the  deceased 
party,  and  the  administrator  de  bonis  non  is 
not  the  representative  of  a  deceased  adminis- 
trator in  chief.  But  this  is  remedied  bv  the 
Act  of  1846  ;  Portevant  v.  Pendleton's  Ex' or, 
stmra.  But  the  statute  (H.  C.  841,  J  47) 
only  gives  the  remedy  where  the  spit  is 
pending  at  the  death  of  a  party ;  a  suit  is  not 
pending  till  process  is  servea  ;  and  hence, 
when  the  defendant  dies  after  suit  commeoced, 
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but  before   service  of  process,  Ibere  can  be 
no  revivor  ;  Allen  v.  Mandevtllej  4  C.  397. 

16.  Against  whom  rev^ivm'  is  made.  Where 
an  action  is  brought  against  an  administra- 
tor, and  he  dies,  revivor  should  be  against 
his  successor,  and  not  against  his  adminis- 
trator or  executor ;  and  if  there  be  two  ad- 
ministrators sued,  and  one  die,  the  suit  should 
progress  to  judgment  against  the  other  as 
survivor  ;  Hicks  v.  Harris^  4  C.  420. 

17.  OrigindL  -plea  good  after  revivor. 
Where  a  party  defendant  who  has  pleaded  to 
the  action,  dies  during  the  progress  of  the 
suit,  and  his  administrator  is  brought  in 
by  scire  facias^  the  plea  filed  during  the  life- 
time of  the  intestate  will  be  the  plea  of  the 
administrator,  if  he  omit  to  file  a  plea  to  the 
scire  facias  :  Woodhouse  v.  Lee,  6  S.  &  M. 
161. 

18.  Sci.  fa.  necessary :  Waiver.  The 
regular  mode  of  reviving  a  suit  (or  judg- 
ment) in  favor  of,  or  against  a  new  party, 
is  by  scire  facias ;  but  if  a  party  seeking 
to  revive  in  his  name,  proceed  by  motion,  and 
the  defendant  appear  and  contest  his  right, 
to  have  revivor,  this  appearance  will  be  a 
waiver  of  the  sd.  fa.^  and  the  revivor  may  be 
made,  if  there  be  no  other  obstacle  to  it; 
and  this  rule  applies  to  revivors  in  the  name 
of  the  trustees  of  a  dissolved  bank,  under 
the  Act  of  1843 ;  Chew  v.  Peo/e,  12  S.  &  M. 
700.  And  so  an  administrator  may  appear 
voluntarily  in  court,  and  consent  that  a 
revivor  may  be  made  against  him ;  McKey  v. 
Tony.  6  C.  78.    See  Scire  Facias,  12a. 

19.  Failure  to  revire  for  two  terms.  An 
action  is  not  discontinued  per  sc,  by  the  fail- 
ure to  revive  for  two  terms  after  the  death 
of  a  party  has  been  suggested,  unless  an 
order  be  entered  to  that  effect.  The  failure 
of  a  party  to  have  such  order  entered,  is  a 
waiver  of  the  discontinuance,  if  he  go  to  trial 
on  the  merits,  without  complaint  ou  that  8ub> 
ject ;  McKey  v.  Torry,  6  0.  78. 

III.  Sales    under    Exeontion  without 
Eevivor. 

20.  Sale  of  personalty  without  revivor.  A 
sale  of  personalty  under  execution  without 
revivor  is  good ;  and  the  purchaser  will  be 
protected  in  his  purchase  ;  Mitchell  v.  Evans, 

5  H.  548  (citing  Smith  v.  Winston,  2  H.  601) ; 
S.  P,,  Harrington  v.  O'Reilley,  9  S.  &  M. 
216.  But  before  sale  made,  the  execution  is 
under  the  power  of  the  court,  and  will  be 
quashed;  Harrington  v.  0*Reilley,  supra. 
See  ExRcuTioN.  82.  89,  93,  17. 

21.  Sale  of  realty  without  revivor.  A  sale 
of  realty  without  revivor,  under  an  execution 
issued  and  tested  after  the  defendant's  death, 
is  not  void,  but  only  voidable,  and  is  good 
tintii  regularly  set  aside,  which  cannot  be 
done  in  a  collateral  proceeding,  but  only  in  a 
direct  proceeding  by  the  heir  for  that  pur- 
pose ;  Shelton  v.  Hamilton,  1  C.  496  (citing 
Sniifh  V.  Winston.  2  H.  601 ;  Drake  v.  Col- 
lins. 5  H.  2.i3 ;  Harrington  v.  O'Reilley.  9  S. 

6  M.  216);  S.  P.,  Hodge  v.  Mitchell^  5  0. 
500. 


The  sale  will  be  set  aside  as'against  a  pur- 
chaser having  notice  of  the  death  of  the  defend- 
ant at  the  instance  of  an  infant  heir ;  but  the 
heir  will  be  compelled  to  refund  the  purchase 
money  if  the  judgment  were  a  lien  on  the 
land  ;  Cook  v.  Toumbs,  7  G.  685. 

But  in  Harper  v.  Hill,  6  G.  63,  the  court 
refused  to  set  aside  at  the  instance  of  the 
heirs,  a  sale  of  realty  made  without  revivor, 
upon  the  ground  that  it  did  not  app(»ar  that 
any  injustice  had  been  done  them,  the  judg- 
ment being  unsatisfied  and  a  valid  lien  on  the 
land.  And  it  was  further  announced  that  the 
fact  that  a  sale  was  made  under  an  execution 
which  was  voidable,  of  itself  constituted  no 
independent  ground  for  relief,  and  that  in  ad- 
dition it  must  appear  that  some  injustice  was 
done. 

A  sale  under  an  execution  issued  and  tested 
after  the  death  of  the  plaintiff"  and  without 
revivor,  is  not  void,  nor  is  it  voidable  at  the 
instance  of  strangers  to  the  judgment. 
Whether  it  would  be  voidable  at  the  instance 
of  the  defendant:  Quceref  It  seems  that  it 
would  not ;  Hughes  v.  Wilkinson,  8  G.  481. 

See  ExKouTioN,  16. 

22.  When  revivor  agninst  heirs  unneces- 
sary. When  a  new  party  is  to  be  benefited 
or  charged  by  the  execution  of  a  judgment,  a 
scire  facias  is  necessary  to  make  him  a  party ; 
but  no  other  need  be  made  a  party.  Hence, 
the  heir,  after  a  condemnation  and  sale  of 
realty  to  pay  debts,  being  no  longer  inter- 
ested in  it,  need  not  be  made  a  party  to  a 
judgment  rendered  against  the  ancestor  in  his 
lifetime,  in  order  to  make  a  valid  sale  of  it 
under  that  execution ;  but  in  such  case  the 
purchaser  at  the  administrator's  sale  being 
terre  tenant,  ought  to  be  made  a  party  by 
scire  facias.  And  a  sale  made  without  revi- 
vor  against  either  heir  or  terre  tenant,  is  not 
void,  but  only  voidable;  Smilh  v.  Winston, 
2  H.  601. 

23.  Sale  by  decree  in  chancery.  Where  the 
ancestor  against  whom  a  judgment  at  law  was 
rendered,  dies,  having  an  equitable  interest  in 
the  land,  which  is  not  subject  to  sale  under 
execution,  the  plaintiflf  may  proceed  against 
the  heirs  to  have  the  land  applied  to  his  judg- 
ment without  revivor.  The  defendants  to 
such  a  bill  can  plead  any  defence  which  wouk! 
be  good  against  a  scire  facias  ;  Ferguson's 
Heirs  v.  Crowson,  3  C.  4{li>. 

24.  The  remedy  for  issuing  execution  unth- 
out  revivor.  If  execution  be  issued  in  the 
name  of  the  administrator  upon  a  judgment 
rendered  in  favor  of  the  intestate,  without  re- 
vivor, it  is  no  ground  for  relief  in  a  court  of 
equity.  The  error  can  be  corrected  in  a 
court  of  common  law,  by  motion  to  quash 
the  execution,  or  by  writ  of  error  coram 
nobis  with  supersedeas ;  Ammons  v.  White- 
head, 2  G.  99. 

17.    Hisoellaiieoiis. 

25.  Form  of  judgment  of  revivor.  An 
entry  on  the  minutes  of  the  court,  containing 
a  suggestion  of  the  plaintiff^'s  death,  and 
ordering  *•  that  the  cause  be  revived"  in  the 
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name  of  the  executor,  "and  that  scire  facias 
issue  to  that  effect/'  ia  not  a  revivor  of  the 
pnit  in  the  name  of  the  executor,  and  if  no 
Btep  be  taken  to  carry  out  said  order,  by  the 
issuance  of  a  scire  facias,  a  subsequent  re- 
vival of  the  suit  in  the  name  of  the  devisee 
of  the  p'aintiff,  will  not  be  effected  by  reason 
of  the  previous  order;  Morris  v.  Henderson^ 
8  G.  492. 
See  Scire  Facias.  26. 

26.  Same.  The  following  entry  in  the  min- 
utes of  the  court,  viz. :  **  Death  of  plaintiff 
sugrgested,  and  leave  given  to  revive  in  the 
name  of  his  legal  representatives  when  mnde 
known,  which  is  accordingly  done  in  the 
names  of  J.  W.  and  W.  L.,"  together  with  th« 
reeoguition  of  J.  W.  and  W.  L.  as  plaintiffs 
in  an  amended  declaration,  and  in  all  other 
subsequent  proceedings  in  the  cause  up  to 
and  including  final  judgment  in  the  court 
below,  is  such  a  recognition  of  the  right  of 
J.  W.  and  W.  L.  to  represent  the  deceased 
plaintiff,  as  will  estop  the  defendants  from  ob- 
jecting thereto  on  writ  of  error  to  the  High 
Court ;  Lamar  v.  Williams,  10  G.  342. 

And  so  when  the  record  showed  that  the 
death  of  the  plaintiff  was  suggested,  and 
"the  cause  revived  in  the  name  of  F.,  as  ad- 
ministrator, &c,,  whereupon  came  the  parties, 
and  being  ready  for  trial,"  &c.,  the  revivor, 
though  informal,  is  jrood — no  objection  having 
been  made  to  it ;  DeFord  v.  Fumiss,  43  M. 
132 

27.  Same :  Proqf  of  revival.  The  record 
of  a  judgment  rendered  in  the  Circuit  Court, 
recited  ••  that  it  appeared  to  the  satisfaction 
of  the  court  that  the  cause  had  been  duly 
and  properly  revived  against  M.  and  C,  ad- 
ministrators of  J.  M..  in  the  High  Court  of 
Errors  and  Appeals,  and  by  the  order  thereof, 
and  that  said  administrators  had  thereby  due 
notice  of  the  pendency  of  this  suit,"  and 
thereupon  ordered  it  to  be  revived  against 
them  :  Held,  that  this  order  was  sufficient 
evidence  that  the  revival  had  been  properly 
made ;   Cannon  v.  Coo'per,  10  G.  784. 

28.  JudijmerU  is  an  award  of  execution. 
The  office  of  a  scire  facias  to  revive  a  judg- 
ment is  to  have  execution  of  that  judgment ; 
and  a  judgment  of  revivor  is  an  award  of 
execution  of  the  original  judgment,  and  not 
a  judgment  in  numero;  and  hence,  if  the  scire 

facias  and  judgment  thereon  be  void,  they 
will  not  have  the  effect  to  impair  the  force  of 
the  original  judgment,  but  all  subsequent 
proceedings  in  execution  of  the  original  judg- 
ment will  have  the  same  legal  validity  and 
effect  as  if  no  scire  facias  had  been  sued  out 
or  judgment  of  revivor  rendered  ;  Hxighes  v. 
Wilkinson.  8  G.  482  (citing  Locke  v.  Brady, 
1  G.  21 ;  Vick  v.  Chewning,  2  id.  201).  A 
judgment  quod  recuperet  ia  erroneous  ;  Locke 
V.  Brady,  supra;  8.  P.,  Vick  v.  Chewning, 
supra. 

29.  Revivor  does  not  preclude  proof  of 
jtrior  payment.  A  judgment  of  revivor 
dops  not  deprive  the  defendant  of  his  right 
to  prove  prior  satisfaction  of  the  judgment; 
Andtrson  v.  Williams.  2  C.  684. 

30.  Rev i vol  in  High  Court  good  in  court 


beJ.ow.  A  revivor  of  a  suit  in  the  High 
Court  by  or  against  an  administrator,  is  suf- 
ficient for  all  subsequent  proceedings  in  the 
court  below  without  any  new  revivor  in  that 
court:  Cannon  v.  Cooper.  10  G.  784. 

31.  For  revivor  in  High  Courts  see  High 
Court,  172  to  174a. 

1.  The  Mississippi  river :  Riparian  rights. 
The  Act  of  Congress,  establishinar  the  Mis- 
sissippi river  as  the  western  boundary  of  the 
Mississippi  Territory,  and  adopting  the  com- 
mon law  for  the  government  of  the  territory, 
fixed  the  middle  of  the  river  as  the  true  boun- 
dary line  of  the  State,  and  made  the  common 
law  the  criterion  by  which  the  riparian  rights 
on  the  eastern  bank  of  the  river  were  to  be 
determined ;  Morgan  v.  Reading,  3  S.  &  M. 
366. 

2.  Meaning  of  ** navigable  river"  The 
term  "n.ivigaole  river."  in  technical  language, 
only  applies  to  rivers  in  which  the  tide  ebbs 
and  flows,  and  only  to  that  part  of  snch 
rivers,  in  which  there  are  such  ebb  and  flow ; 
lb.;  S.  P.,  Steamer  Magnolia  v.  Marshall, 
post.  9.  et  seq. 

3.  Oivner  of  bank  of  **  navigable  river." 
By  the  common  law,  the  banks  of  a  *'  naviga- 
ble river,"  like  the  shores  of  the  sea  between 
high  and  low  water  mark,  belong  to  the 
king,  for  the  benefit  of  the  public — the  boun- 
dary of  the  riparian  owner  stopping  at  high 
water  mark.  But  the  banks  and  beds  of 
fresh  water  rivers,  though  in  fact  capable  of 
being  navigated — as  the  Thames  above  the 
ebb  and  flow  of  the  tide — belonged  to  riparian 
owners,  and  the  boundary  between  the  own- 
ers of  the  opposite  banks,  was  the  middle 
thread  of  the  river;  lb. 

4.  Same :  Easement  of  public,  Thoajrh, 
by  the  common  law,  the  riparian  proprietors 
are  the  owners  of  all  fresh  water  rivers,  yet 
if  they  in  fact  be  navigable,  the  public  have 
an  easement  to  use  them  for  navigation.  But 
this  easement  extends  only  to  the  use  of  the 
river  itself,  and  not  to  the  use  of  the  bauks, 
which  are  private  property,  and  subject  to  the 
exclusive  use  of  the  owner.  And  these  rules 
apply  to  the  Mississippi  river,  above  the  ebb 
and  flow  of  the  tide ;  lb. 

5.  Same:  Acts  of  Congress  do  not  a  fed 
reparian  oivners'  rights.  The  various  acts 
of  Congress,  which  have  secured  the  free 
navigation  of  the  Mississippi  river,  do  not 
alter  the  rules  of  the  common  law,  in  rela* 
tion  to  the  rights  of  riparian  proprietors, 
except  perhaps,  navigators  on  that  river,  may, 
in  case  of  necessity,  moor  to  the  bank  and 
fasten  their  vessels  to  the  trees  thereon.  And 
Judge  Clayton,  thought  they  might  land  for 
the  necessary  purposes  of  navigation,  as  for 
lading  and  unlading  their  vessels;  bat.  tbe 
court  on  this  point  say.  that  in  the  acts  of 
Congress  aforesaid,  there  is  no  express  grant 
of  the  use  of  the  banks,  and  that  a  grant 
would  not  be  inferred,  beyond  the  use  abso- 
lutely necessary  for  the  navigation  of  the 
river;  lb. 
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6.  Bight  of  oimier  to  charge  vessels  for 
landing.  Where  the  owner  of  the  bauk  of 
the  Mi88i88ippi  river,  published  his  terms  for 
the  use  of  bis  land  by  navigators,  wishing  to 
moor  their  vessels  there,  and  a  navigator 
with  notice  of  the  terms  thus  pub'ished,  used 
the  bank  above  low  water  mark,  it  was  held 
that  the  navigator  was  liable  to  pay  there- 
for, according  to  the  terms  thns  published  ; 
lb. 

7.  Extent  of  right  of  owner.  Whether 
the  exclusive  right  of  the  owner  of  the  bank, 
extends  to  the  middle  of  the  river,  or  only  to 
low  water  mark  ;  Qucere  f  lb. 

8.  As  to  power  of  State  to  divert  waters  of 
a  navigable  stream,  and  rights  of  riparian 
owners  in  this  respect,  see  Commissioners  of 
Hf/mochilta  River  v.  Withers,  7  C.  21,  di- 
gested in  Constitutional  Law,  21,  22  ;  that 
case  also  criticises  the  foregoing  cnse. 

9.  Meaning  of  '*  navigable  river  J*  The 
term  -  navigable,"  by  the  common  law,  has 
reference  only  to  such  waters  as  were  by  the 
law  free  to  the  commerce  and  navigation  of 
all  nations,  and  not  to  the  capacity  of  a  river 
or  other  water  for  navigation;  and  hence, 
*'  navigable  river,'*  means  only  that  part  of  a 
fresh  water  stream  debouching  into  the  sea, 
in  which  the  tide  ebbs  and  flows  ;  Steamer 
Magnolia  v.  Marshall,  10  G.  110. 

10.  Rights  of  riparian  owners  in  fresh 
water  streams.  The  rules  of  the  common 
law  which  secured  the  property  of  the  shores 
of  the  sea  and  of  navigable  rivers  to  the 
king,  for  the  benefit  of  the  public,  were  never 
applied  to  fresh  water  streams,  though  capa- 
ble of  navigation.  The  soil  under  these 
streams  belong  to  the  riparian  proprietors, 
and  not  to  the  crown  ;  this  right,  however,  is 
subject  to  an  easement  in  the  public,  to  navi- 
frate  such  streams  as  were  in  fact  navigable ; 
lb. 

11.  Extent  of  thepnhlic's  right  of  naviga- 
tion. The  right  of  the  public  to  navigate  a 
fresh  water  stream  capable  of  navigation, 
does  not  deprive  the  owner  of  the  shore  be- 
tween high  and  low  water  mark,  of  his  exclu- 
sive right  and  dominion  over  it ;  nor  secure  to 
the  navigator  the  right  to  land  his  vessel 
and  use  the  phore,  for  the  purpose  of  taking 
on  or  discharging  a  cargo;  nor  does  it  secure 
to  the  public  the  right  to  approach  the 
stream  over  the  land  of  the  riparian  proprie- 
tor, against  his  consent ;  lb. 

12.  Right  of  mvner  to  charge  for  use  of 
his  shore.  The  owner  of  the  shore  of  a  fresh 
i^ater  river,  capable  of  navigation,  has  the 
right  to  charge  such  sum  as  he  sees  proper 
to  navigators,  for  using  his  shore  in  lading 
and  unlading  their  vessels,  if  he  give  notice 
of  the  charge  before  such  use  is  made  of  his 
property;  lb. 

1 3.  The  Mississippi  not  a  navigable  river. 
The  Mississippi  river  above  tide  water  is  not 
a.  •*  navigable"  stream  in  the  technical  sense 
of  that  word,  and  is  in  all  respects  subject  to 
the  rules  of  the  common  law  regulating  the 
rights  of  the  public  and  riparian  proprietors 
in  fresh  water  streams  capable  of  being  navi- 
gated; lb. 


14.  Grant  conveys  to  middle  of  river.  A 
grant  of  land  bounded  **  by  "  or  '*  on  "  a  fresh 
water  stream,  whether  in  fact  capable  of  navi- 
gation or  not,  conveys  the  soil,  usque  ad 
medium  filam  aquce.  and  of  course  conve\s 
the  shore  between  high  and  low  water  mark ; 
lb, 

§OHd$,  WiqhwHH^,  Hnd  Minet§. 

1.  Authority  of  County  Court  to  lay  out 
roads.  The  authority  of  the  County  Court 
to  lay  out  public  roads  is  special  and  limiied, 
and  must  be  pursued  strictly  as  given  by  the 
statute,  or  else  all  its  acts  are  void;  and 
hence,  a  jury  must  lay  out  the  rond  in  accord- 
ance with  the  statute,  or  else  the  road  will 
be  illegal,  and  the  overseer  entering  on  land 
to  work  the  road  will  be  a  trespasser ;  Stock- 
ett  V.  Nicholson,  W.  75. 

2.  As  to  jurisdiction  and  proceedings  of 
Board  of  Police  in  laying  out  new  roads,  see 
Board  or  Police,  11. 

3.  Discontinuance  of  public  road.  A  pub- 
lic road  may  be  discontmued,  without  notice 
to  individuals,  and  without  the  intervention 
of  a  jury.  And  in  such  case,  the  owner  of  the 
soil  on  which  the  rond  was  located,  is  re- 
stored to  the  use  of  the  road  bed,  though  he 
niay  have  received  compensation  therefor; 
Nicholson  v.  Stockett,  W.  67. 

4.  Changing  public  road.  In  turning,  alter- 
ing or  changing  a  public  road,  a  jury  of  in- 
auest  is  essential,  and  perhaps  also  notice  to 
tne  owner  of  the  soil,  on  which  the  new  loca- 
tion  is  to  bo  made ;  lb. 

ft.  Liability  of  contractor  to  build  public 
bridge  for  trespass.  A  contractor  for  the 
building  of  a  public  bridge  is  not  liable  to  the 
statutory  penalty  for  cutting  trees  (with 
which  to  build  the  bridge)  on  the  land  of 
another;  Courtney  y.  Smylie.  W.  497. 

6.  Liability  of  commissioners  of  public 
roads  to  indictment.  The  commissioners  of 
public  roads  are  liable  to  a  criminal  prosecu- 
tion for  a  neglect  of  duty ;  State  v.  Commis- 
sioners, W.  368. 

7.  As  to  liability  of  the  county  for  failure 
to  keep  public  roads  and  bridges  in  repair, 
see  County,  3,  4. 

8.  Right  of  overseer  of  road  to  sue  for 
obstruction  to  his  road.  An  overseer 
of  a  public  road  cannoi,  under  the  statute 
(H.  &  H.  450.  i  2,  aoQ  p.  4.o3,  3  41), 
maintain  an  action  in  his  own  name 
against  a  person  obstructing  the  road,  for 
the  cost  of  removing  the  obstruction,  and  for 
the  p(*nalty  imposed  by  the  statute,  until  he 
has  first  reported  the  facts  to  the  Board  of 
Police,  and  they  have  entered  judgment 
against  the  offender;  Harriston  v.  Prancher, 
7  S.  &  M.  249. 

9.  Liability  of  owner  of  slaves  for  a  failure 
to  work  on  road.  The  owner  of  slaves,  who 
is  absent  from  home,  leaving  them  in  posses- 
sion and  under  the  management  of  his  over-  ^ 
seer,  is  not  liable  to  the  statutory  penalty 
imposed  f i  r  a  failure  to  work  the  slaves  on  a 
public  road,  when  the  notice  to  work  was 
given  to  the  overseer,  and  the  owner  had  no 


Digitized  by 


Google 


666 


SALES,  L 


knowledge  of  it  till  after  the  failure  to  work 
had  occurred ;  Cocke  v.  Board  of  Police  of 
Copiah  Co.,  9  G.  840. 

10.  Test  of  whether  a  road  is  public  or  not. 
By  the  constitution  and  laws  of  this  State, 
*'  full  jurisdiction  over  roads,  highways,"  &c., 
is  vested  in  the  Board  of  County  Police ;  and 
they  are  required,  and  furnished  with  ample 
means,  to  keep  the  public  roads  in  repair. 
The  liability  of  the  board  to  keep  a  road  in 
repair  or  not,  is,  therefore,  a  good  t*»st  to  de- 
termine whether  It  is  a  public  or  private 
road  ;  Tegarden  v.  McBean,  4  (i.  283. 

11.  Dedication  of  road  to  the  public.  The 
permission  of  a  proprietor,  that  a  part  of  his 
land,  not  situated  in  a  city  or  town,  may  be 
appropriated  as  a  public  road,  and  the  use  of 
it  by  the  public  for  a  shorter  period  than  is 
necessary  to  create  a  title  by  prescription,  if 
it  be  not  adopted  as  a  highway  by  the  Board 
of  Police,  does  not  constitute  such  a  dedica- 
tion as  will  vest  the  absolute  right  to  it  in 
the  public,  and  divest  the  owner  of  the  land 
of  his  right  to  resume  the  use  of  it  and  ob- 
struct  travel  over  it  at  pleasure.  Huch  inter- 
rupted use  for  six  years  will  not  establish  the 
right  of  the  public  to  it  by  prescription  ;  lb 

12.  Urbin  eauements :  Ded/catiori  of 
streets :  Deed  not  necessary,  A  deed  or  writ- 
ten grant  is  not  required  to  establish  a  dedi- 
cation of  commons  or  highways  to  the  public 
use;  Vick  v.  May  or  ^  ^c.  of  Vickslurg.  1  11. 
379.  If  the  owners  of  urban  property  lay  off 
a  street  through  the  same,  and  set  it  apart 
as  a  highway,  and  it  is  so  used  by  the  pub- 
lic, it  is  a  dedication  of  the  street  to  public 
use ;  N,  0.  J.  ^  G.  N.  R.  R.  Co.  v.  Moye,  10 
G.  374.  And  so  when  the  owners  of  land 
have  laid  it  out  into  lots,  with  streets  and 
avenues  intersecting  the  same,  and  have  sold 
lots  with  reference  to  a  plot  so  laid  off,  it  is 
too  late  for  them  to  assume  a  general  and 
unlimited  control  over  the  projjerty  thus 
dedicated  to  the  public  use.  But  the  mere 
intention  of  the  pioprietor  cannot  amount 
to  a  dedication  ;   Vick  v.  Mayor,  ^'c,  supra, 

13.  Same,  The  acts  of  a  pioprietor,  within 
the  limits  of  a  city  or  village  of  established 
boundaries,  and  peopled  with  inhabitants,  by 
which  a  dedication  may  be  established,  must 
be  either  in  themselves,  or  from  the  relation 
of  the  parties,  of  an  open,  palpable,  deliberate 
and  public  character.  The  dedication,  which 
is  considered  to  r^'st  on  implication,  such  as 
as  assent  and  user,  sale  at  increased  price,  &c., 
requires  that  the  circumstances  detailed  in 
proof,  which  evince  the  appropriation,  should 
be  of  the  same  kind,  and  absolutely  incon- 
sistent, according  to  the  rules  of  law.  and  the 
obligations  of  good  faith,  with  any  oth^r  sup- 
position ;   Vick  v.  Mayor,  ^c,  1  H.  379. 

14.  Grantee  in  dedications.  The  whole 
doctrine  of  contracts  and  grants,  is  based 
upon  the  idea  of  parties  capable  of  contract- 
ing;  and  although  in  reference  to  the  public 
and  their  claim  for  easements  in  land,  a  looser 
rule  has  been  adopted,  yet  the  relaxation  is 
not  considered  to  go  to  the  extent  that  there 
can  be  a  dedication  or  grant  without  some 
party   being    interested    in    it    besides    the 


grantor.  Parties  are  necessary  to  a  dediau 
tion  as  well  as  a  grant;  but  there  need  not 
be  what  is  technically  called  a  person  to 
take  as  grantee ;  the  public  may  be  the  gnm- 
tor;  lb. 

16.  Dedication  a  qu^tion  for  the  jury. 
Whether  a  street  in  a  city  or  town  has  been 
dedicated  by  the  owner  of  the  soil  to  the  aee 
of  the  public  or  not.  is  a  mixed  qaestion  oC 
law  and  fact  to  be  determined  by  a  jury,  un- 
der the  direction  of  the  court.  The  law  will 
not  presume  a  dedication  from  the  public  use 
alone,  where  it  has  continued  for  a  shorter 
period  than  ten  years,  but  the  jury  may  infer 
such  dedication  from  a  nse  by  the  public  of 
three  or  four  years,  without  prohibition,  or 
any  visible  sign  that  the  owner  means  to 
preserve  his  private  rights ;  N.  0,  J.  ^  G. 
N,  R.  R.  Co.  V.  Moye,  10  G.  374. 

16.  Title  of  streets.  The  title  to  the  streets 
of  a  city  or  town  is  vested  in  the  corporation; 
and  the  Legislature  has  no  power  to  grant  a 
right  of  way  to  a  railroad  company  over 
them,  without  the  consent  of  the  corporation, 
or  without  providing  for  compensation  to  be 
paid  to  the  corporation.  And  the  corpora- 
tion of  a  city  or  town  has  the  power  for  the 
protection  of  its  citizens  and  their  property, 
to  regulate  the  mode  of  propelling  railroad 
cars  in  its  limits,  and  to  prescribe  the  rate  of 
speed  at  which  they  shall  run ;  Donnaher's 
Case,  8  S.  &  M.  649. 

17.  Private  right  of  way,  A  right  of  way 
is  a  mere  incorporeal  hereditament,  of  whicb 
actual  and  visible  possession,  requisite  in  law 
to  constitute  notice,  is  not  predicable ;  hence, 
the  use  as  a  passway  of  an  unenclosed  alley 
in  a  city,  by  one  owning  an  adjoining  lot, 
is  not  notice  to  the  world  that  the  party 
80  using  it  claims  an  exclusive  title  to  the 
alley,  if  it  be  so  situated,  that  the  occupants 
of  other  adjacent  lots  might  also  use  it ;  Gor- 
don V.  Sizpr.  10  G.  805. 

IH,  Judgment  in  ejectment  for  right  qf 
way.  if  a  person  owning  a  right  of  way  in 
common  with  the  owner  of  the  fee,  stop  up  the 
way,  and  appropriate  it  exclusively  to  his  own 
use,  the  owner  of  the  fee  may  recover  posses- 
sion by  ejectment,  but  the  recovery  will  not 
interfere  with  the  defendant's  right  to  use  the 
way  according  to  his  title ;  lb. 

See  Warranty. 

I.  When  the  agreement  is  complete  or  only  a  con- 
tract to  convey x 

II.  Statute  of  1857.  requiring  delivery  or  writing, 

and  sales  under  it S 

III.  Sale  uf  a  part  of  property  in  bulk la 

IV.  Bona  fide  purchaser  for  value ...~~  <7 

V.  Conditional  sale n 

VI.  Conversion  of  absolute  sale  into  a  mortsage 73 

VII.  Stoppage  in  transitu  and  retention  of  the  goods 

lor  the  price .»  ^A 

VIII.  Miscellaneous S5 

I.  When  the  Agreement  is  a  Complete  Sale* 
or  only  a  Oontract  to  convey. 

1.  RuJe  at  common  law :  Sale  comple't 
upon  an  agreement  of  present  sale,  Av  hea 
the  terms  of  the  sale  are  agreed  on,  and  the 
bargain  is  struck,  and  everything   that  the 
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geller  has  to  do  with  the  poods  is  complete, 
the  contract  of  sale  becomes  absolute,  with- 
out actual  payment  or  delivery;  and  the  prop- 
erty and  risk  of  accident  is  in  the  buyer ; 
Stamps  V.  Bush.  7  H.  255. 

A  contract  of  sale  and  purchase  is  an 
agreement  for  the  conveyance  of  property 
from  one  to  another,  in  consideration  of  pay- 
ment  made,  or  intended  to  be  made.  Where 
such  a  contract,  for  a  specific  commodity  in 
esse,  and  susceptible  of  an  immediate  deliv- 
ery, is  made,  the  property  is  immediately 
changed  though  no  aelivery  has  taken  place. 
The  ITth  section,  ch.  3,29  Charles  II.,  which 
makes  a  delivery  essential  in  case  of  a  sale,  is 
not  in  force  in  this  State ;  but  the  rule  of  the 
common  law,  which  completed  the  sale  as 
soon  as  the  terms  were  agreed  on,  is  in  force 
here;  InqersoU  v.  Kendall.  13  S.  &  M  Till; 
S.  P..  Jordan  v.  Har^ns,  2  G.  2.57 ;  Garland 
V.  Stewart,  2  G.  314 ;  Smith  v.  Ncvitt,  W. 
370. 

2.  Sarne :  Instances.    B.  went  to  the  house 
of  S.  to  collect  a  bill  of  exchange.    S.  agreed 
to  pay  in  cotton  at  a  named  price,  and  B. 
agreed  to  receive  it.  The  parties  went  to  S.'s 
gin  house,  and  had  seventy-three  bales  of  cot- 
ton separated  and  removed  from  the  other 
cotton   of  S.    Those   bales   thus  separated, 
were  then  weighed,  and  their  value  calculated 
according  to  the  price  agreed  on ;  and  it  was 
ascertained  that  their  value  amounted  to  a 
sum,  only  S4.12  less  than  the  debt  due  on  the 
bill  of  exchange,  and  B.  then  acknowledged 
that  he  was  paid  in  full  except  that  sum. 
After  all  this,  and  as  the  parties  were  about 
to  leave  the  gin  house,  S.  directed  his  over- 
seer to  have  tne  cotton  hauled  to  the  river, 
on  which  the  plantation  was  situated ;  but  it 
did  not  appear  that  the  transportation  was  a 
part  of  the  contract  of  sale.    The  cotton  was 
destroyed  that  niirht  at  the  gin  house  by  fire  : 
Heldy  that  the  sale  was  completed,  and  there 
was  a  constructive,  if  not  actual  delivery,  of 
the  cotton ;  and  it  was  a  good  payment  on  the 
bill  of  exchange,  to  the  estimated  value  of 
the  cotton ;  Stamps  v.  Btish,  7  U.  255.     See 
post,  10. 

3.  Same,  In  the  foregoing  case,  S..  after  the 

fire,  said  it  was  his  loss,  and  so  did  B.  About 

three  months  afterward,  S.  gave  a  bill  to  B. 

for  $1500,  in   part  payment  of  his   orignal 

debt,  but  it  was  not  paid  :  Held,  that  these 

subsequent  declarations  and  conduct  of  the 

parties  were  but  their  opinions  of  the  law  of 

the   contract,    and  could  not  alter  its  legal 

effect,  they  not  being  sufilcient  to  amount  to  a 

new  contract  nor  to  discharge  the  old  one ;  lb. 

4.  Sams :  Instance  of  sale  without  weigh- 

ing,  &rc,    Y.,  having  a  lot  of  seed  cotton  at 

the    g^in  of  one  8.,  sold  the  same  to  J.,  at  a 

stipuljited  price  per  pound,  the  weight  to  be 

aseertained  after  the  cotton  was  ginned.    J. 

g-ave  Y.  $10  in  cash,  and  agreed  to  credit  the 

balance  of  the  price  on  a  debt  dne  by  Y.  to 

him.      Y.  directed  S.  to  deliver  the  cotton  to 

J.,   who  immediately  furnished   the  bagging 

and   rope  with  which  to  bale  it.     After  this, 

and  before  the  cotton  was  ginned  and  weighed, 

aa  attuchment  against  Y.  waiS  levied  on  the 


cotton.  In  a  contest  between  J.  and  the  at- 
taching creditor  as  to  the  right  to  the  cotton, 
it  was  held,  that  the  sale  was  complete,  and 
the  title  to  the  cotton  was  thereby  vested 
in  J. 

5.  Sale  complete  where  no  right  of  posses- 
ston  is  in  vendee :  Case  in  judgment.  The 
sale  is  complete  according  to  the  rule  stated 
in  1,  ante,  in  cases  where  the  seller  has  done 
everything  1o  complete  the  bargain,  which 
has  been  fully  and  finally  agreed  on,  even  in 
cases  where  the  right  to  the  possession  has 
not  been  acquired  by  the  buyer,  owing  to  his 
failure  to  comply  with  his  part  of  the  con- 
tract. Thus,  where  S.  k  Y.  proposed  to  G. 
to  sell  him  an  unsound  slave  at  a  reduced 
price,  to  be  paid  for  by  the  draft  of  G.  on  a 
third  person,  and  accepted  by  the  drawee, 
which  draft  was  to  be  payable  in  twelve 
months,  to  which  G.  assented.  The  slave  being 
loo  unwell  to  be  removed  at  that  time.  S.  and 
Y.  agreed  that  she  might  remain  with  them 
until  she  suflBciently  recovered  to  be  carried 
to  the  vendee.  The  slave  afterward  died 
before  she  was  delivered,  and  without  G. 
having  given  his  draft  as  agreed  on  ;  it  was 
held  that  the  sale  was  complete,  and  that  G. 
was  liable  for  the  purchase  money;  Garland 
V.  Stfwart.  2  G.  314. 

6.  Possession  remaining  with  vendor  as 
bailee.  A  bargain  was  made  for  the  sale  of 
a  gin-stand,  and  a  price  agreed  on  and  paid. 
The  vendor  was  ready  to  deliver,  but  the 
vendee  was  not  readv  to  receive,  and  the  gin- 
stand  remained  with  the  vendor  by  mutuiil 
consent, and  was  destroyed  by  fire:  Htldjihsii 
the  sale  was  complete  and  the  loss  was  the 
purchaser's  ;  Smith  v.  Nevitt,  W.  370. 

7.  Sale  complete  on  delivery,  though  written 
title  made  afterward.  The  title  to  slaves  is 
vested  in  the  purchaser  upon  payment  of  the 
purchase  money,  and  the  delivery  of  posses- 
sion  to  him,  though  the  bill  of  sale  may  not 
be  executed  till  afterward;  Fatheree  v. 
Fletcher,  2  G.  265. 

7  a.  Covenant  to  trawfer  a  specific  article 
infuturo.  A  covenant  to  transfer  and  con- 
vey the  *•  right  and  title  to  a  slave  when  "  a 
certain  thing  should  be  donf — as  an  agree- 
ment by  a  client  to  convey  a  named  slave  to 
his  attorney,  in  case  he  should  succeed  in 
gaining  his  suit — does  not  vest  a  present  title 
in  the  covenantee  to  the  slave.  It  is  a  mere 
agreement  to  convey  infuturo  upon  the  haj)- 
pening  of  a  particular  event,  and  the  cove- 
nantee cannot  maintain  detinue  for  the  slave 
against  a  bona  fide  purchaser  from  the  cove- 
nantor. And  if,  in  such  a  case,  the  slave,  at 
the  time  the  covenant  was  made,  was  under 
levy  by  attachment,  and  the  covenantor,  who 
claimed  the  slave,  and  the  defendant  in  at- 
tachment,  without  fraud,  unite  in  conveying 
the  slave  to  the  plaintiff  in  attachment,  that 
title,  commencing  on  alien  existing  when  the. 
covenant  was  made,  is  superior  to  any  inter- 
est in  the  covenantee  ;  P^ck  v.  Webber,  7  H. 
658. 

76.  Vendee  necessary  to  a  sale.  If  an 
answer  in  chancery  stale  that  the  respondent 
has  no  interest  in  the  subject ;  that  he  has 
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made  a  sale  of  it  to  — 
the  only  evidence  of  the  sale,  the  court  may 
treat  the  sale  as  void,  as  no  sale  can  be  made 
unless  there  be  a  vendee ;  and  the  answer  is 
to  he  understood  as  statini?  that  the  sale  was 
made  without  a  vendee  ;  Dcnm'stonn  v.  Potts, 
4  <J.  13.  See  post.  29,  30,  for  further  decisions 
on  completion  of  sales. 

II.  The  Statute  of  1857,  requiring  Delivery 
or  Writing,  and  Sales  under  it. 

8.  Th"  statute,  art  4,  p.  359,  Rev,  Code  of 
18oT.  The  act  provides  that,  *'No  contract 
fur  the  sale  of  any  slaves,  personal  property, 
goods,  wares  and  merchandise,  for  the  price 
of  fllty  dollars  or  upwards,  shall  be  allowed 
to  be  good  and  valiu,  except  the  buyer  shall 
receive  the  slaves,  or  part  of  the  personal 
property,  goods,  wares  and  merchandise,  or 
shall  actually  pay  or  secure  the  purchase 
money  or  part  thereof,  or,  unless  some  note 
or  memorandum  in  writing  of  the  bargain  be 
made  and  sijpied  by  the  party  to  be  charged, 
by  such  contract,  or  his  agent  thereunto  law- 
fuily  authorized." 

9.  Necessity  for  writing,  or  delivery,  fee. 
To  constitute  a  sale  (where  the  value  of  the 
articles  exceed  $50).  there  must  be  a  delivery 
of  the  whole,  or  a  part  of  the  articles  sold,  or 
there  must  be  a  memorandum  of  the  contract 
in  writinvr,  and  signed  by  the  vendor  or  his 
agent;  Daniel  v.  FrazerAO  M.  507. 

10.  *S^a/e  complete  after  d' liver u,  though 
vendor  agree  to  transport  the  goods,  Sfc.  A 
sale  is  complete  when  the  purchase  money  is 
paid,  and  the  property  sold  placed  in  posses- 
sion, or  under  the  control  of  the  purchaser, 
and  out  of  the  actual  possession  of  the  seller, 
notwithstanding  an  agreement  on  the  part  of 
the  latter  (in  a  case  of  a  sule  of  inanimate 
property)  to  "deliver"  the  property  at  a  cer- 
tain place  when  requested  by  the  vendee.  In 
such  case  the  agreement  to  "deliver"  will  be 
construed  to  mean  an  agreement  to  "  trans- 
port" merely.  And  the  vendor  will  not  be  liable 
for  a  loss  of  the  property  after  the  sale,  and 
before  transportation.  If  after  the  sale,  the 
vendor  become  the  depository  of  the  goods 
without  hire,  he  will  be  liable  only  for  gross 
negligence,  in  case  of  loss  ;  McKay  v.  Ham- 
hlin,  40  M.  472.  And  so  if  the  purchase 
money  be  paid  the  sale  is  complete,  though 
the  seller  retain  possession  as  the  bailee  of 
vendee;  Beauckamp  v.  Comfort^  42  M.  94. 
See  ante.  2. 

11.  Special  contract :  Agreement  for  de- 
livery:  Case  in  judgment.  The  seller  Drought 
an  action  for  the  price  of  cotton  which  he 
had  sold  by  the  following  writing :  '*  I  have 
sold  to  0.  W.,200  bales  of  cotton,  at  13c.  per 
lb.,  which  I  am  to  deliver  at  Canton,  by  nis 
paying  me  an  additional  amount  of  $4  per 
bale,  said  cotton  to  be  at  my  risk  until  I  de- 
liver it  at  Canton,  and  to  be  delivered  by  this 
day  week.  This  2Ut  September,  1863,  una- 
voidable accidents  excepted.  Signed,  J.  F. 
Scott."  The  cotton  was  burned  on  the  day 
of  sale,  but  after  the  sale,  by  the  Confederate 
States  authorities:    Held,    that   the  seller 


was  not  entitled  to  recover,  until  th^re  was 
a  delivery  of  the  cotton;  Scott  v.  Wood, ii 
M.66i. 

11a.  Sale  when  possession  is  in  a  third 
party.  A  sale  of  specific  chattels  at  the  time 
m  possession  of  a  third  person,  and  where  the 
purchase  money  is  paid,  is  complete,  thoogh 
the  possession  be  not  changed ;  CasseU  v. 
Backrack.  42  M.  56. 

116.  Sale  where  title  is  made  to  another. 
A  sale  of  a  chattel  is  complete  when  the 
seller  by  agreement  makes  title  to  a  third 
person  as  his  indemnity,  as  security  for  the 
purchaser,  the  use  and  possession  of  the 
chattel  being  with  the  purchaser;  Blewett  v. 
Evans,  42  M.  804. 

m.   Sale  of  a  part  of  Property  in  Bulk. 

12.  Not  complete  till  separation.  Where 
any  act  remains  to  be  done  by  the  vendor  in 
order  to  ascertain  the  value,  quantity,  or 
quality  of  the  goods  sold,  the  sale  is  not  com- 
plete ;  and  hence,  if  the  sale  be  of  liquor,  or 
other  goods  in  bulk,  the  sale  is  not  consam- 
mutcd  until  the  part  sold  is  measured  and 
separated  from  tne  remaining  goods  of  the 
vendor;  but  if  there  be  a  partial  measure- 
ment and  separation,  and  a  delivery  to,  snd 
acceptance  by,  the  purchaser  of  the  part  so 
separated,  the  sale  is  complete  as  to  that 
part;   Thomas'  Case,  8  G.  353. 

13.  Same:  Case  in  judgment.  If  there 
be  a  contract  for  the  sale  of  a  gallon  of  vi- 
nous or  spirituous  liquors,  but  a  measurement 
and  delivery  of  a  part  only,  the  transaclinn 
is  a  sale  in  a  less  quantity  than  a  gallon,  and 
will  subject  the  unlicensed  vendor  to  the  pen- 
alty  of  retailing  in  less  quantities  than  one 
gallon  ;  lb. 

14.  Same,  Where  goods,  part  of  an  entire 
bulk,  are  sold,  the  contract  is  incomplete, 
and  no  property  passes,  if  such  part  be  not 
separated  and  distinguished  from  the  bulk. 
Until  the  parties  are  agreed  as  to  the  speci- 
fic identical  goods,  the  contract  can  be  no 
more  than  an  agreement  to  supply  goods  an- 
swering a  particular  description ;  and  since 
the  vendor  would  fulfil  this  engagement  by 
furnishing  any  parcel  of  goods  answering 
that  description,  out  of  the  entire  bulk,  it  is 
clear  that  the  vendee  has  no  property  in  any 
particular  part  of  the  goods,  more  than 
another,  until  it  is  ascertained  by  separation, 
which  is  the  part  sold,  and  in  such  case,  no 
property  in  the  goods  passing  by  the  contract 
of  sale;  the  vendor  may  afterwards  lawfullf 
sell  and  convey  good  title  to  the  entire  balk; 
Baldwin  v.  'McKay,  41  M.  358  (citing 
Thomas'  Case,  supra), 

15.  Same,  And  this  rule  applies  wherever 
there  is  a  sale  of  so  much  of  an  entire  bulk; 
both  parties  understanding  that  the  balk  con- 
tains more  than  the  amount,  sold,  though 
it  turn  out  afterwards,  that  the  entire  buUL 
was  no  more  than  was  sold. or  was  even  less; 
for  the  contract  must  be  determined  by  the 
understanding  of  the  parties,  at  the  time  it 
was  made ;  lb. 

It).  Sale  in  bulk:  Purchaser  causing  (ie- 
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strtiction  of  the  htdJc,  B.,  in  1863.  bought 
seventy-five  bales  of  cotton  in  a  lot  of  ninety- 
one  bales.  The  seventy-five  bales  were  not 
separated  from  the  others,  and  B.  took  from 
the  seller  an  obligation  to  deliver  the  cotton 
at  a  day  and  place  named,  and  he  endorsed  on 
the  obligation  that  if  the  cotton  were  burned 
either  by  the  United  States  or  Confederate 
States  military  authorities,  it  should  be  his 
loss.  By  his  conduct  in  violating  the  policy 
of  the  Confederate  States,  their  military  au- 
thorities gave  orders  to  burn  all  B.'s  cotton ; 
and  in  pursuance  thereof,  a  Confederate 
States  military  oflBcer  rolled  out  seventy-five 
bales  from  the  lot.  of  ninetyone,  as  B.'s  prop- 
erty, and  burned  it.  B.  afterwards  came  wiih 
a  United  States  military  force,  and  seized  the 
remining  sixteen  bales  of  cotton,  and  then 
sued  for  the  whole  lot  of  seventy-five  bales  : 
Eeld,  that  by  his  conduct  he  caused  the  de- 
struction of  part  of  the  lot,  and  he  had  car- 
ried off  the  remainder,  and  he  had  thereby 
put  it  out  of  the  power  of  the  vendor  to  com- 
ply with  his  contract,  and  he  could  not  there- 
fore recover;  ScoU  v.  Billgei-ry,  40  M.  119. 

IT.  Bona  Fide  Purchaser  for  Yalne  of  a 
Ohattel. 

See  Chancery,  sub-division  Bona  Fide 
Purchaser. 

17.  Payment  of  antecedent  debt  as  a  valu- 
able consideration.  Whether  a  sale  made  in 
payment  of  an  antecedent  debt  due  from  the 
seller  to  the  purchaser,  constitutes  the  latter 
a  purchaser  for  a  valuable  consideration ; 
Qnxere?  Harmon  v.  Short,  S  S.  &  M.  433. 
»See  Upshaw  v.  Hargrove,  6  S.  &  M.  286, 
where  it  is  held  that  the  purchased  in  order 
to  claim  the  protection  of  a  bonu  fide  pur- 
chaser for  value,  must  have  advanced  some 
new  consideration,  or  relinquished  some  se- 
curity for  a  pre-existing  debt. 

Sec  Bills  of  Exchange,  &c.,  12,  124,  146, 
233. 

18.  Same:  Case  in  judgment.  R.  mort- 
gaged a  slave  to  H.,  but  the  mortgage  was 
not  recorded ;  R.,  afterwards,  whilst  the  slave 
was  still  in  possession  of  his  aircnt,  executed 
an  absolute  bill  of  sale  of  the  slave  to  8  in 
payment  of  a  debt  he  owed  S.  and  for  the 
note  of  S.  for  the  excess  of  the  price  of  the 
slave  over  S.'s  debt,  and  he  gave  S.  an  order 
on  his  agent  for  the  slave ;  and  after  these 
papers  were  executed,  S.  gave  R.  a  paper 
allowing  him  to  "redeem"  the  slave  by  his 
paying  back  the  purchase  money  in  a  speci- 
fied time.  When  the  order  was  presented  to 
the  agent,  the  slave  was  still  in  his  possession, 
but  on  the  succeeding  night  he  escaped  into 
the  possession  of  H.,  the  mortgagee:  Held, 
1st.  That  the  transaction  was  a  conditional 
sale  and  not  a  mortgage.  2d.  That  if  con- 
sidered as  a  mortgage,  S.  was  still  entitled  to 
possession.  3d.  That  he  was  entitled  to  re- 
cover ;   Harmon  v.  Short,  8  S.  &  M.  433. 

19.  J  8  to  yrotedion  afforded  bona  fide 
purchasers  for  value.  It  seems  the  doctrine 
that  protects  bona  fide  purchasers  without 
notice,  does  not  apply  to  sales  of  personalty ; 


Hill  V.  Anderson,  5  S.  &  M.  216.  A  vendor 
can  convey  no  title  if  he  has  none,  and  the 
vendor  cannot  set  up  want  of  notice  against 
the  claim  of  the  real  owner,  having  the  legal 
title;  HvllY.  Clark,  14  S.  k  M  187  (citing 
Butler  V.  Hicks,  11  S.  k  M.  78,  86). 

20.  Puchojier  of  legal  title  protected.  Re- 
lief will  not  be  granted  in  equitv  against  a 
bona  fide  purchaser  for  value,  without  notice 
of  complainant's  equify.  And  such  purchaser 
may  protect  himself  under  a  bona  fide  pur- 
chase made  by  the  person  who  sold  to  him. 
A  bona  fide  purchaser  can  convey  a  good 
title  to  one  having  notice;  Lusk  v.  McNamee, 
2  C.  58 ;  S.  P.,  Wvse  v.  Dandridge,  6  G. 
672  ;  Kilcrease  v.  Lum,  7  G.  569. 

21.  Purchaser  of  stolen  property,  ^-c. 
"Where  a  party  obtains  possession  of  goods  by 
fe)ony  or  chance,  or  as  a  simple  bailee,  he  has 
no  title,  and  can  confer  none  by  sale  to  a  bona 
fide  purchaser  but  if  he  obtain  possession 
by  a  fraudulent  purchase,  then  he  has  title; 
which  is  not  absolutely  void,  but  only  void- 
able; and  if  he  then  sell  to  a  bona  fide  pur- 
chaser, the  latter  gets  a  good  title ;  Lee  v. 
Portwood,  41  M.  109. 

Y.  Oonditional  Sale. 

See  Conditional  Sale.  Mortgage,  13, 
14.     Ante,  18. 

22.  Sale  on  conditions  not  complied  with. 
A  sale  was  made  to  &ftmme  covert,  of  certain 
slaves,  which  the  seller  had  purchased  at  a 
sale  under  execution  against  the  husband. 
The  sale  was  made  upon  the  condition  that 
it  was  not  to  be  binding,  in  case  a  suit  then 
pending  to  set  aside  the  purchase  at  execu- 
tion sale  as  fraudulent,  should  go  against  the 
seller.  This  suit  was  decided  against  him ; 
but  the  husband  and  wife  retained  possession 
of  the  slaves  for  several  vears  afterwards, 
and  until  their  death,  and  they  were  more 
valuable  than  the  purchase  money.  The 
seller  then  filed  his  bill  against  the  legal  rep- 
resentatives of  the  husband  and  wife,  to  en- 
force his  mortgage  for  the  purchase  money 
on  the  slaves,  alleging  that  after  the  suit 
was  decided  against  him,  he  elected  to  pay 
the  value  of  the  slaves,  and  permitted  the  wife 
to  keep  them :  Held,  that  the  above  circum- 
stances, coupled  with  the  failure  of  the  legal 
representatives  of  the  husband  and  uife  to 
deny  the  agreement  as  alleged  in  the  bill,  was 
suflRcient  evidence  to  show  that  the  sale  was 
to  stand,  notwithstanding  the  loss  by  the 
seller,  of  the  suit ;  Armstrong  v.  Slovall,  4 
C.  275. 

VI.  Oonversioii  of  Absolnte  Sale  into  a 
Mortgage. 

23.  See  Mortgage,  7  to  12. 

yil.  Stoppage  in  Transitn,  and  Retaining 
for  Price. 

24.  Right  to  retain  where  purchaser  has 
become  insolvent.  As  a  general  rule,  where 
personal  property  is  sold  on  a  credit,  the  ven- 
dee acquires  the  right  of  property  aud  the  right 
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of  possession,  unless  there  be  some  agreement 
to  the  contrary ;  but  if»  before  delivery  of 
possession,  the  vendee  become  insolvent,  or 
if  being  insolvent  at  the  time  of  the  sale,  and 
that  was  unknown  to  the  vendor,  and  he  dis- 
cover it  before  delivery,  the  vendee  may  pro- 
tect himself,  if  payment  has  not  been  made 
when  the  credit  expired,  by  retaining  posses- 
sion of  the  property.  And  the  fact  that  col- 
lateral security  in  the  shape  of  promissory 
notes  on  third  persons,  was  received  to  secure 
the  purchase  money,  will  not  change  the  rule  ; 
HuTUer  V.  Talbot,  3.  S.  &  M.  754. 

25.  Retention  where  posssesston  remains 
till  expiration  of  credit.  If  the  purchaser 
allow  the  goods  to  remain  with  the  seller  till 
the  expiration  of  the  credit,  the  seller  may 
retain  possession  till  payment,  nor  is  he  bound 
to  deliver  them  before  he  can  enforce  collec- 
tion of  the  price  by  suit;  Ingersoll  v.  Ken- 
daU,  13S.  &M.  611. 

Yin.  Hisoellaneons. 

26.  Power  to  resell :  Where  vendee  refuses 
to  complete  the  purchase.  If  the  vendee  at  an 
administrator's  sale  (or  at  an  auction  sale), 
refuse  to  complete  the  purchase  by  giving 
bond  and  security,  as  required  by  tfie  terms 
of  the  sale,  the  administrator  may  resell  and 
hold  the  purchaser  responsible  for  the  dimi- 
nution in  price  brought  by  the  property  on 
a  resale.  And  in  such  case  the  seller  is  not 
bound  to  delav  brin^jring  his  suit  for  the  re- 
covery of  the  loss,  until  the  expiration  of  the 
credit ;  for  the  action  is  not  on  the  contract 
of  the  purchase,  but  for  damages  occasioned 
by  the  failure  of  the  vendee  to  complete  the 
purchase ;  Mount  v.  Brown,  4  G.  506. 

27.  Action  for  price  where  vendor  refuses 
to  complete  the  purchase.  The  defendant  pur- 
chased goods  of  the  plaintiflF,  to  be  delivered 
at  a  future  day,  when,  by  the  terms  of  the 
sale,  he  was  to  give  his  promissory  note,  due 
after  date,  for  the  price ;  the  defendant,  with- 
out any  just  cause,  refused  to  accept  the 
goods  when  they  were  delivered :  Held,  that 
It  was  unnecessary,  in  order  to  give  the  plain- 
tiff a  right  of  action  on  the  agreement  that 
be  should  demand  of  the  defendant  his  note ; 
Crawford  v.  Avery,  6  (i.  205. 

28.  Same.    Where  the  purchaser  agrees  to 

?rive,  by  a  specified  time,  his  note  due  at  a 
uture  day  for  the  price  of  the  goods,  and  he 
fails  and  refuses  to  do  so,  the  seller  may,  be- 
fore the  time  when  the  note  would  mature, 
bring  his  special  action  on  the  case  for  dam- 
ages for  the  breach  of  the  contract  in  not 
giving  the  note ;  but  he  cannot  sue  in  as^ 
sumpstt  for  goods  sold  and  delivered  until 
after  the  expiration  of  the  credit  agreed  to 
be  given ;  lb, 

29.  Sale  by  manufacturer.  If  a  manufac- 
turer complete  an  article  ordered  by  the  pur- 
chaser according  to  the  terms  of  the  contract 
and  by  the  time  agreed  on,  and  have  it  then 
ready  for  delivery;  and  set  it  apart  for  the 
purchaser,  he  can  recover  the  price  therefor, 
without  an  offer  to  deliver,  if  the  purchaser 
have  notice  x>f  its  readiness  and  completion, 


and  make  no  objection ;  Mclntyre  v.  Kline, 
IG.  361. 

30.  Sale  on  agreement  to  deliver  tn  future. 
The  defendant  promised  to  accept  and  pay  for 
a  gin  to  be  delivered  to  him  on  a  specified 
day  by  the  plaintiff,  "  if  it  should  perform 
well  when  put  in  operation  according  to  the 
directions  accompanying  the  same;  "  and  the 
plaintiff,  without  ever'  having  bound  himself 
to  deliver  the  gin,  did,  however,  deliver  it  with 
directions  for  running  it,  at  the  time  specified, 
and  the  defendant  then  refused  to  accept  it 
without  any  legal  excuse  therefor :  HM,  that 
the  plaintiff  was  entitled  to  recover  for  the 
price  of  the  gin ;  Crawford  v.  Avery,  6  G. 
205. 

31.  PurcJiase  at  execution  sate  for  the 
benefit  of  the  debtor.  It  is  lawful  for  a  debtor 
whose  property  is  about  to  be  sold  under  ex- 
ecution,  or  deed  in  trust,  to  contract  with 
another  to  become  the  purchaser  at  the  sale, 
and  to  allow  the  debtor  the  privilege  of  redemp 
tion ;  and  such  an  agreement  when  made  oa 
lawful  consideration,  will  be  enforced  ;  Dovh 
ney  v.  Barnett,  5  C.  409.  And  so  is  an  agree- 
ment that  the  purchaser  will  purchase  for  the 
benefit  of  the  debtor;  Soggins  v.  Heard,  2  G. 
426. 

32.  Purchaser  resisting  payment  of  prict 
for  defect  in  title.  The  purchaser  of  personal 
property  who  has  been  put  in  possession  can- 
not resist  payment  of  the  purchase  money  on 
the  ground  of  a  want  of  title  without  a  pre- 
vious eviction,  except  in  cases  of  fraud; 
Ware  v.  Houghton,  41  M.  370 ;  S.  P.,  Storm 
V.  Smith,  43  M.  499. 

33.  Same:  Must  return  the  property.  And 
where  the  purchaser  has  the  right  to  avoid 
the  sale  for  any  cause,  he  cannot  do  so  with- 
out a  return  or  an  offer  to  return  the  property, 
so  as  to  put  the  vendor  in  statu  quo  ;  lb, 

34.  Verbal  sale  of  slave  in  Louinana.  By 
the  law  of  Louisiana,  if  the  party  against 
whom  a  verbal  sale  of  a  slave  or  immovable 
property  is  sought  to  be  enforced,  fail  to  ex- 
cept in  the  court  of  the  first  instance  to  testi- 
monial proof  establishing  it,  he  will  be  con- 
sidered as  waiving  his  objections  to  the  in- 
validity of  the  contract  which  is  not  absolutely 
null,  but  only  voidable  at  the  election  of  the 
parties.  And  this  rule  will  be  enforced  in 
this  State ;  Fox  v.  Matthews,  4  G.  433. 

See  KxKcuTOR  and  Administrator,  sub- 
division Sales  of  Personalty. 

g&k$  of  ^ttiqmeni$  U>  §as  gestir 

1.  Constitutionality  of  the  act.  Whether 
the  act  providing  for  the  sale  of  judgments  to 
pay  costs,  is  constitutional ;  and  whether  a 
valid  order  of  sale  can  be  made  without  no- 
tice to  the  plaintiff;  Quceref  Lee  v.  BoyJcin. 
13  S.  &  M.  528.  Whether  the  legislature  has 
power  to  give  to  a  defendant  in  a  jndgment 
the  power  to  buy  it  without  the  plaintiff's 
consent  for  a  less  amount  than  is  dae  upon  it; 
Qucere  ?    Buckingham  v.  Riggs,  5  C  751. 

If  the  law  be  unconstitutional,  its  validity 
can  not  be  set  up  by  a  purchaser  of  the 
judgment  to  defeat  the  owner's  right  of  re- 
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demjHion  and- his  right  to  recover  the  money 
which  the  pnrchaser  had  collected  on  it ; 
Harmon  v.  Barstow,  1  C.  276. 

2.  Sale  without  notice.  Whether  the  stat- 
ute authorizing  a  sale  of  judgments  to  pay 
costs,  authorizes  a  sale  without  notice  to  a 
non-resident  creditor ;  Quaere  f  Buckingliam 
V.  Riggs  o  C.  751. 

3.  Judgment  ordering  the  sale.  No  order 
for  the  sale  of  a  judgment  to  pay  costs  can  be 
made  until  the  second  term  of  the  court  after 
the  rendition  of  the  judgment  This  rule  ap- 
plies to  cases  where  the  plaintiff  is  a  non- 
resident as  well  as  where  he  is  a  resident  of 
the  SUte  ;  Queen  v.  Vick,  6  C.  662. 

An  order  to  sell  without  a  return  of  nvila 
bona  on  the  execution,  is  void  ;  Cook  v.  Arm^ 
str&ag.  3  C.  63. 

4.  Sale  where  forthcoming  bond  has  been 
taken.  Where  a  forthcoming  bond  has  been 
given  and  forfeited,  this  being  a  satisfaction 
of  the  original  judgment,  a  sale  of  the  origi- 
nal for  costs  is  void,  and  conveys  to  the 
purchaser  no  interest  in  the  judgment  on  the 
forihcoming  bond;  Cook  v.  Armstrong, 
supra. 

6.  Title  vested  by  sale.  The  sale  of  a  judg- 
ment to  pay  costs  under  a  valid  order  for  that 
purpose,  vests  in  the  purchaser  the  absolute 
right  to  collect  and  satisfy  it  until  it  is  re- 
deemed by  the  plaintiff,  notwithstanding  the 
right  of  the  plaintiff  to  redeem  within  two 
jears  from  the  date  of  the  sale.  And  if  satis- 
faction be  made  within  two  years  before  re- 
demption, or  an  offer  to  redeem,  it  will  be 
good,  and  the  plaintiff*s  remedy  in  such  case, 
is  to  sue  the  purchaser  for  the  money  so  col- 
lected, in  an  action  for  money  had  and  re- 
ceived to  plaintiff's  use;  Gholson  v.  Hat- 
ter. 4  0.  240.  And  it  is  no  answer  to  such  an 
action  where  the  tender  was  made  before  pay. 
meDt,  that  the  defendantin  the  judgment  had 
notice  of  the  tender,  and  therefore  paid  the 
plaintiff  in  his  own  wrong;  Legard  v.  Ghol- 
son. 2  0.  691.     See  post,  6. 

6-  Redemption :  Remedy  for  refusal  of 
purchaser,  ^c.  Where  a  plaintiff  whose  judg- 
ment has  been  sold  for  costs  tenders  to  the 
purchaser  the  amount  of  his  bid  and  interest, 
within  the  time  prescribed  by  the  statute,  he 
is  entitled  to  be  re-invested  with  the  title  to 
bis  judgment,  and  to  have  the  money  which 
the  purchaser  hus  collected  from  the  debtor ; 
and  if  the  purchaser  refuse  the  tender  and  to 
refand  the  purchase  money,  the  plaintiff  may 
muiutain  a  bill  in  equity  toest^iblish  his  right 
to  the  iudgraent  and  to  recover  the  money 
which  has  been  collected;  Harmony,  Bar- 
storVy  I  C  276.     See  at*te,  5. 

7-  Tender  by  unauthorized  agent  And  it 
is  not  necessary  that  the  tender  be  made  by 
a  party,  antecedently  authorized  by  the  plain- 
tiff to  make  it;  if  he  adopt  the  act  of  the 
ai^eiit  afterwards,  and  bring  a  suit  to  enforce 
the  right  thereby  acquired,  it  is  sufficient; 
HtJt.'rrnon  v.  Barstow.  1  C.  276. 

8.  Redemption,  where  the  defendant  in  the 
jtu:Jrjmefnt  is  purchaser.  By  the  act,  author- 
isciu^  a  sale  of  jud^imejits  to  pay  the  costs 
due  thereon,  if  the  defendant  become  the  pur- 


chaser of  the  judgment  against  himself,  the 
judgment  is  thereby  extinguished,  and  there 
is  no  redemption,  as  in  cases  of  purchases  by 
other  parties.  But,  by  the  12tn  section  of 
that  act,  the  plaintiff  in  a  judgment  so  sold, 
and  purchased  by  the  defendant,  may,  at  any 
time  within  three  years  from  the  date  of  the 
sale,  sue  out  a  scire  facias  against  the  de- 
fendant, and,  if  he  show  on  trial  of  the  same, 
that  the  defendant  had  any  other  estate  or 
effects  at  the  time  of  the  sale,  other  than 
what  he  paid  for  the  purchase  of  the  judg- 
ment,  the  sale  will  be  vacated,  and  the  lien 
revived  ;  Lee  v.  Boykin,  13  S.  &  M.  528. 

9.  Same :  Power  of  defendant  to  purchase, 
and  his  duty  in  that  respect.  Whether  the 
Legislature  can  confer  on  the  defendant,  the 
power  to  purchase  the  judgment  absolutely, 
for  a  sum  less  than  is  due  on  the  judgment  ; 
Quaere  f  But,  conceding  the  power,  yet  the 
rigorous  operation  of  the  statute,  requires 
that  a  defendant  in  a  judgment,  claiming  as 
a  purchaser,  should  have  done  nothing  in  ac- 
quiring the  right,  inconsistent  with  the  prin- 
ciples of  equity  and  good  conscience.  If  he 
can  be  protected  in  his  purchase  at  all,  it 
must  be  as  an  unfortunate  debtor,  without  the 
means  to  render  that  full  justice  to  his  credi- 
tor, to  which  the  creditor  was  entitled  ;  and 
he  must  have  become  the  purchaser  at  a  fair 
public  sale.  Hence,  if  the  defendant  inter- 
fere at  the  sale,  to  prevent  competition  in  the 
bidding  ;  or  it  seems  if  he  were  possessed  of 
ample  means  to  pay  the  debt,  and  he  con- 
cealed them  in  violation  of  his  duty,  the  sale 
to  him  will  be  void ;  Buckingham  v.  Riggs,  5 
C.  751. 

10.  As  to  liability  of  circuit  clerk,  for  cost 
of  advertising  judgment  for  sale,  see  Circuit 
Clerk,  11. 

School  ^md§,  grmht§,  4f 

I.     Title  and  Leaaing  of  Sixteenth  Sections. 

1.  Title  to.  The  right  and  title  to  the  six- 
teenth sections,  reserved  from  sale  in  Missis- 
sippi Territory,  by  the  Act  of  Congress  of 
1BU3,  were  not  vested  by  that  act.  or  any  sub- 
sequent acts  of  Congress,  prior  to  the  Act  of 
19th  May,  1852,  either  in  the  State  or  the  in- 
habitants  of  the  townships,  but  remained  in 
the  United  States ;  Hester  v.  Crisler,  7  G. 
681  (decided  in  1859). 

2.  Ratification  of  sales.  By  A  ct  of  Con- 
gress of  ihe  19th  Niay,  1852  (amended  by  the 
Act  of  3d  March,  18.^7),  the  sale  of  all  six- 
teenth sections  theretofore  made  in  this  State 
by  authority  of  the  Legislature,  were  ratified 
and  confirmed,  and  authority  given  to  the 
State  to  sell  all  those  remaining  unsold,  with 
the  consent  of  the  inhabitants  of  the  town- 
ships ;  a  sale,  therefore,  of  sixteenth  sections, 
made  prior  to  that  act;  though  in  violation 
of  the  State  law  (but  subsequently  ratified  by 
an  act  of  the  Legislature),  is  ratified  and  con- 
firmed by  the  aforesaid  act  of  Congress,  and 
vests  a  good  title  in  the  purchaser;  Htster  v. 
Crisler.  7  G.  68L 

3.  School  lands  trust  property  for  the  town* 
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ship.  School  lands  are  trust  property,  for 
the  benefit  of  the  whole  township  in  which 
they  are  situated,  and  the  Legislature  has  no 
power  to  divert  them  from  that  purpose ; 
Morton  v.  Grenada  Academy,  8  S.  &  M. 
773.  ^ 

The  act  of  Congress,  donating  the  six- 
teenth sections,  intended  them  to  be  employed 
for  the  benefit  of  those  who  are  to  be  edu- 
cated, and  residing  in  the  township  in  which 
the  school  lands  respectively  lie  ;  and  hence, 
children  of  the  age  to  be  educated,  residing 
in  a  particular  townsliip,  are  entitled  to  have 
their  share  of  the  school  fund,  arising  from 
the  sixteenth  section  in  that  township, 
whether  the  school  to  which  they  go  is  sit- 
uated in  that  township  or  an  adjoining  one ; 
Bishop  V.  McDonald,  5  0.  371. 

4.  Irregular  lease.  If  an  irregularity  be 
committed  in  leasing  school  lands,  and  the 
lessee  know  of  such  irregularitv.  and  without 
any  assurance  of  title  or  fraud  by  the  trus- 
tees, he  give  his  note  for  the  purchase  money, 
and  take  the  risk,  he  can  get  no  relief  from 
the  barflrain  ;   Cole  v.  Harmon,  8  S.  &  M.  662. 

5.  Notice  of  the  leasing.  A  notice  of  six 
weeks  is  necessary  for  the  leasing  of  school 
lands  for  ninety-nine  years, but  not  where  the 
leasinir  is  for  a  shorter  time  ;  lb. 

6.  Leasing  ht/ Board  of  Police:  Du^y  of 
le^isee  to  preserve  evidence  of  compliance 
with  the  law.  By  the  Act  of  1833,  it  was 
provided,  that  the  trustees  of  school  lands 
might  lease  them  for  ninety-nine  years ;  and 
it  was  also  provided,  that  in  townships  where 
there  were  not  sufficient  inhabitants  to  elect 
a  board  of  trustees,  the  Board  of  Police  of 
the  county  should  make  the  lease  on  the  same 
terms  that  the  board  of  trustees  were  au- 
thorized to  make  leases :  Held^  that  the  stat- 
ute did  not  confer  on  the  Board  of  Police  ju- 
risdiction as  a  court  over  the  matter,  but  con- 
ferred on  them  a  special  and  limited  author- 
ity and  duty,  and  that  a  lease  made  by 
them  would  be  good,  if  being  made  in 
the  same  way  by  the  trustees,  it  would 
be  good;  and  that  it  was  not  necessary 
that  the  minutes  of  the  Board  of  Police 
should  show  that  the  law  was  complied  with 
in  making  the  lease,  but  that  this  might  be 
shown  by  parol,  just  as  if  the  lease  had  been 
made  by  the  trustees.  And  that  the  making 
of  a  lease  being  the  exercise  of  a  naked  stat- 
utory authority,  it  was  incumbent  on  the 
lessee  to  preserve  evidence  that  all  the  pre- 
requisites of  the  law  to  a  valid  lease,  were 
complied  with.  This  is  the  rule  under  the 
Act  of  1833,  which  did  not  direct  or  provide 
for  the  recording  of  the  transactions  of 
Fchool  trustees  in  making  leases ;  Phillips  v. 
Barrus.  13  S.  &  M.  31. 

7.  Stima  :  The  requisites  for  the  lease.  The 
Act  of  1833  prescribes  the  requisites  neces- 
sary to  constitute  a  good  lease,  of  sixteenth 
sections,  all  of  which  must  be  complied  with. 
These  prerequisites  are  as  follow:  1.  The 
request  of  a  majority  of  the  heads  of  fami- 
lies in  the  township,  minors  not  excepted. 
2.  Six  weeks'  notice  by  advertisement  in  a 
newbpaper,    or   if  there    is   no    newspaper 


printed  in  the  county,  then  by  posting  up 
notices  in  three  public  places ;  and  3d.  sn 
actual  leasing  at  the  time  and  place  specified, 
to  the  highest  bidder.  4.  Where  the  lease 
is  made  by  the  Board  of  Police,  then  also 
that  there  were  not  sufficient  population  in 
the  township  to  elect  trustees ;  lb. 
See  post,  10. 

n.  .The  Trustees,    their  Appointment  and 
Qnalifioation,  Powers  and  Duties. 

8.  Power  of  LegiskUure  to  substitute  othr 
trustees.  Whether  the  Legislature  can  sub- 
stitute other  school  trustees  for  a  township, 
in  the  place  of  those  who  have  been  ap- 
pointed under  the  general  law;  Qnceref 
Morton  v.  Grenada  Academy ^  8  S.  ^Sc  M. 
773. 

9.  Acts  of  board  without  oath  on  bond 
are  good.  See  Office  and  Offiors,  in.  11; 
with  improper  oath  and  bond,  see  same  title, 
12  to  2(». 

10.  Trustees  are  a  corporation.  Trustees 
of  the  school  lands  are  a  quasi  corporation, 
and  as  such  may  sue  individual  members  of 
the  board,  though  the  defendants'  names  ap- 
pear also  as  plaintiffs ;  Carmichael  v.  Trus- 
tees. §-c..  3  H.  84 ;  S.  P.  Connell  v.  Woodward, 
5  H.  665. 

11.  Power  to  lease.  The  right  of  school 
trustees  to  lease  the  school  lands  has  been  so 
long  acquiesced  in,  that  the  courts  \\\\\  not 
now  question  it;  Connell  v.  }^oodward,  5 
H.  665. 

12.  Their  powers  are  statutory.  Trustees 
of  the  school  lands  have  no  power,  as  such, 
except  when  conferred  bv  statute,  to  employ 
teachers  of  public  schools,  and  to  make  their 
salaries  a  charge  on  the  school  funds ;  Bfteks 
V.  Fooshee,  3  0.  55. 

13.  Loan  of  school  funds:  The  sernrity. 
The  school  trustees  are  required  by  stiitute  lo 
loan  the  school  funds  on  persowd  security, 
and  if  they  fail  to  do  so,  and  select  other 
security,  they  will  be  liable,  if  the  debt  be 
actually  lost,  notwithstanding;  they  show  that 
the  security  was  ample  when  they  look  it; 
Lindsey  v.  Marshall.  12  S.  &  M.  587. 

14  ^ime  :  Liability  where  funds  are  in 
the  handx  of  the  treasurer.  Under  the  stat- 
ute of  this  State,  the  funds  paid  over  to  the 
board  of  school  trustees,  go  into  the  hands  of 
their  treasurer,  and  when  they  so  place  the 
funds,  having  first  taken  bond  and  security  from 
the  treasurer,  they  are  not  liable  for  any  mis- 
appropriation of  the  funds  by  him ;  he  alone 
is  responsible  therefor,  and  this  liability  ex- 
tends in  favor  of  the  successors  of  that 
board  which  made  the  appointment:  7^. 

15.  Liability  for  allowing  d  bt  to  beharrfd 
by  statute  of  limitaiions.  The  trustees  arc 
liable  on  their  official  bond  for  their  omission 
of  duty,  in  allowing  a  note  belonginsr  to  the 
township  to  become  barred  by  the  statute  of 
limitations,  and  they  are  so  liable  wbciber 
their  neglect  was  wilful  or  not ;  Marshall  t. 
Hamilton,  41  M.229. 

16.  Same.  But  if.  in  a  suit  against  tbem 
for  such  neglect,  it  be  merely  alleged  that 
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they  (the  trusteea),  bronf^ht  suit  on  the  note, 
and  the  maker  defended  it  saccessfally.  on 
the  pri**»und  that  ii  was  barred  by  the  statute 
of  limitations,  without  any  averment  that 
judgment  was  rendered  against'  the  trustees 
in  that  suit,  or  without  plt*adin?  the  judg- 
ment as  an  estoppel,  they  may  plead  that  the 
note  was  not  barred,  and  try  that  issue  in  the 
suit  against  them ;  lb. 

m.  Misoellaneons. 

17.  Art  of  1848.  aJlowing  clerk  to  issue 
execution  on  notes  for  school  fund.  By  the 
Act  of  1848  (H.  C.  239).  it  is  enacted  *»That 
all  notes  >riven  for  the  purchase  or  lease  of 
any  school  lands,  or  for  money  loaned  by 
the  school  trustees.  &c.,  shall  be  recorded  by 
the  clerk  of  the  Circuit  Court  of  the  county 
in  which  the  said  trustees  reside;  and  when 
8»tid  notes  are  due,  if  not  punctually  paid,  the 
said  clerk  shall  issue  execution  thereon  :'* 
Held,  that  if  the  statute  bo  constitutional,  no 
such  execution  can  issue,  unless  the  note  were 
filed  with  the  clerk,  and  recorded  before  it 
fell  due  ;  and  unless  on  the  day  it  fell  due, 
the  clerk  made  on  it  an  endorsement  of  non- 
payment ;  Matthias  V.  Parker,  5  C.  642. 

18.  County  treasurer  of  Tippah  county. 
The  county  treasurer  of  Tippan  county,  is 
not  prohibited  by  the  Act  of  4th  March, 
1848  (local),  from  loaning  the  school  fund, 
belonging  to  that  county ;  Murray  v.  Smith, 
60.31. 

1^.  Ejectment  by  trustees.  Ejectment  may 
be  maintained  by  trustees  of  school  lands,  in 
the  name  of  their  president,  to  recover  the 
school  lands  in  the  adverse  possession  of 
soother;   Windham  v.  CJiisholm,  6  *G.  531. 

20.  Powers  of  Board  of  Police  to  buy  land 
under  Act  of  1854.  Where  a  statute  im- 
poses a  duty  or  gives  a  right,  it  also  by  im- 
plication confers  the  necessary  pow(»rs  to 
make  the  right  available,  or  to  discharge  the 
duty ;  and  hence,  the  Act  of  lb.54,  ch.  34.5, 
and  of  1856,  ch.  27,  which  directs  that  the 
Board  of  Police  should  take  deeds  of  trust  on 
real  estate,  from  the  borrowers  of  the  com- 
mon school  fund,  give  them  the  power  to  make 
this  right  available  by  purchasing  the  laud, 
when  sold  for  the  payment  of  the  debts  due  to 
the  school  fund,  and  to  resell  the  same,  for 
the  collection  of  the  debt;  Oaines  v.  Faris, 
10  G.  403. 

See  Banks,  79. 

2 1.  Same,  These  acts  are  merely  directory 
in  requiring  deeds  of  trust  to  be  taken,  and 
impose  a  plain  duty  on  the  board  to  take 
them ;  but  they  do  not  make  void  a  note 
^iven  for  such  loan,  though  not  thus  secured; 
lb. 
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I.  Offioe,  ITatnre  and  Form  of  Scire  Facias. 

1.  Office  of:  Form  of  judgment.  The 
office  of  a  scire  facias,  is  to  revive  and  have 
execution  of  a  judgment ;  and  a  judgment  of 
revivor  is  an  award  of  execution  of  the  original 
judgment,  and  not  a  jndgment  in  numero ; 
and  hf»nce,  if  the  scire  facias  and  revivor  be 
void,  they  will  not  destroy  or  impair  the 
original  judgment;  but  all  subsequent  pro- 
ceedings in  execution  of  the  original  judg- 
ment, will  have  the  same  validity  as  if  no  ^ctVn 

facias  had  been  issued,  or  judgrment  of  revivor 
entered  ;  Hughes  v.  Wilkinson,  8  G.  482. 
See  Rbvivor.  28. 

2.  Scire  facias  as  a  remedy  at  common 
law,  as  to  pending  suits  and  under  our 
statutes.    See  Revivor,  14,  15, 17,  18,  19. 

3.  Scire  facias  to  revive  suits  in  favor  of 
dissolved  bank.    See  Rkvivor.  4,  5,  6,  7. 

4.  Nature  of  sci.  fa.  to  revive  pending 
suit.  A  scire  facias  to  revive  a  pending  suit 
against  the  administrator  of  a  deceased  de- 
fendant, is  but  process  to  bring  the  adminis- 
trator into  court  to  defend  the  original  suit, 
and  he  need  not  plead  to  the  sci.  fa.  at  all,  if 
he  cannot  defend  it.  And  the  plea  to  the 
original  action,  filed  by  the  intestate  in  his 
lifetime,  will  be  the  plea  of  the  administrator, 
if  he  file  no  other ;  Woodhouse  v.  Lee,  6  S. 
S.&M.161. 

5.  Scire  facias  not  an  action,  ^c.  A  scire 
facias  to  revive  a  pending  suit,  is  not  such  an 
action  as  is  embraced  in  the  statute  prohibit 
ing  suits  against  executors  and  administrators 
for  nine  months  after  their  qualification  or 
appointment;  Breckenridge  v.  Mellon,  1  H. 
273. 

6.  Sci.  fa.  to  revive  a  judgment.  But  a 
sci.  fa.  to  revive  a  judgment  against  an  ex- 
ecutor. &c.,  is  so  far  in  the  nature  of  an 
original  action  against  him,  that  he  can 
make  his  defence  thereto  by  plea ;  Sims  v. 
Nash,  I  H.  271.  But  he  can  plead  nothing 
in  bar  of  the  scire  facias  which  would  have 
been  a  defence  to  the  recovery  of  the  judg- 
ment and  no  more ;  Matthews  v.  Mosby.  13 
8.  &  M.  422  ;  Person  v.  Valentine,  13  S.  & 
M.  5.51  ;  Peale  v.  Bolton,  2  C.  630 ;  Langston 
V.  Abn*!y  43  M.  Iftl.  Revivor  does  not  pre- 
clude proof  of  payment  of  a  judgment  made 
before  revivor;  Peale  v.  Bolton,  2  C.  630. 

7.  Sci.  fa.  issued  without  authority  of  law. 
Where  a  scire  facias  is  issued  without  au- 
thority of  law,  the  defendant  may,  after  plea, 
and  verdict,  and  judgment  against  him,  and 
at  the  same  term  at  which  the  judgment  is 
rendered,  move  to  quash  the  scire  facias; 
Locke  V.  Brady,  1  G.  21. 

8.  Contents  of  sci.  fa.  A  scire  facias  to 
revive  a  judgment  is  in  the  nature  of  an  ac- 
tion on  the  judgment,  as  to  the  parties  sought 
to  be  charged  by  it.  and  should  contain  suf- 
ficient certainty  to  enable  the  court  to  give 
judgment.  It  should  show  clearly  the  char- 
acter of  the  defendant  and  the  mode  in  which 
the  duty  to  discharge  the  judi^ment  devolved 
on  him  ;  Pickett  v.  Pickett,  1  H.  267. 

9.  Same:  Statement  of  the  lien.  It  is  not 
necessary  to  set  forth  in  the  scire  facias  to 
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revive  a  judgment,  that  the  judgment  has 
been  enrolled.  The  want  of  the  enrolment 
of  the  judgment,  if  material  at  all,  should 
be  set  up  by  wav  of  defence ;  (7om7  B'k  of 
Manchester  v.  KendaU,  13  S.  &  M.  278. 

10.  Same :  Statement  of  description  of  the 
land  of  ancestor.  The  scire  facias  to  revive 
a  judgment  against  the  heirs  of  the  defend- 
ant, should  either  contain  a  description  of  the 
land  sought  to  be  condemned,  or  the  return 
of  the  sheriff  on  it  should  contain  such  a  de- 
scription. But  a  failure  in  both  these  respects 
will  not  justify  a  qaashal  of  the  scire  facias, 
for  the  court  will  either  permit  the  sheriff  to 
amend,  or  issue  a  new  writ ;  ConCl  B'k  of  Man- 
chester V.  Ktndall,  supra;  S.  F.,  Hughes 
V.   WUkinson,  6  0.  600. 

11.  Same:  Form  of  sci.  fa.  against  terre 
tenants.  A  scire  facias  against  terre  tenants 
may  be  either  general  against  all  the  terre- 
tenants,  or  against  certain  named  parties  as 
terre  tenants  ;  and  though  it  is  necessary  that 
all  be  summoned,  it  is  not  necessary  that  they 
be  named  in  the  sci.  fa.,  and  it  seems  the 
same  rule  is  applicable  to  the  heirs ;  Hughes 
V.    Wilkinson,  supra. 

\\a.  Is  a  pleading.  A  scire  facias  on  a 
judgment  nisi  is  to  be  regarded  as  a  declara- 
tion as  well  as  process,  and  is  amendable,  as 
other  pleadings;  Curry's  Case,  10  U.  oil. 

n.  When  Scire  Facias  Necessary,  and  when 
a  Proper  Bemedy. 

12.  Necessary  when  new  parties  are  to  be 
made  to  the  judgmtnt.  When  a  new  party 
is  to  be  benelited  or  charged  by  the  execu- 
tion of  a  judgment,  a  t^cire  facias  is  necessary 
to  make  him  a  party ;  but  no  one  who  is  not 
to  be  benefited  or  charged  by  the  execution 
of  a  judgment,  need  be  made  a  party  by  sci. 
fa;  and  hence,  the  heir,  after  a  condemnation 
and  sale  of  the  really  of  the  ancestor,  to  pay 
debts,  being  no  longer  interested  in  it,  need 
not  be  made  a  pany  by  set. /a.  to  a  judg- 
ment rendered  against  the  ancestor  in  his  lile- 
time,  in  order  to  the  making  of  a  valid  sale  of 
the  realty  under  that  judgment.  But  in  such 
case  the  purchaser  at  the  executor's  sale, 
being  a  terre  tenant  ought  to  be  made  a  party 
by  scire  facias;  Smith  v.  Winston,  2  H. 
601. 

12a.  No  sci.  fa.  necessary  to  revive  in 
name  of  administrator  de  bonis  non.  The 
statute,  Rev.  Code  of  IB.iT,  p.  4o6,  art.  124, 
provides  that  if  any  executor.  &c  ,  should  die, 
resign,  or  be  removed  before  final  settle- 
ment, actions  commenced  by  or  against  him, 
shall  not  for  that  reason  abate,  but  the  same 
may  be  prosecuted  by  or  against  his  succes- 
sor, **  who  may  come  in  and  make  himself  a 
party  to  suits  or  actions  commenced  by  or 
against  his  predecessor,  by  proper  suggestion, 
or  if  he  fail  to  do  so,  he  may  be  brought  in  bv 
vhe  opposite  party,  by  scire  facias.  And  all 
judgments  recovered  by  or  against  an  execu- 
tor  or  administrator  who  has  died,  resigned, 
or  been  removed,  may  be  revived  for  or  against 
his  successor  in  the  sauje  way."  Under  the 
statute,  a  judgment  recovered  by  the  first  ad. 


ministrator  may  be  revived  in  the  name  of  bis 
successor,  by  motion  and  suggestion,  witboot 
any  scire  facias  ;  Dibble  v.  Norton,  44  M. 
158. 

13.  Same.  And,  unless  there  berewpar. 
ties,  a  scire  facias  is  not  only  unnecessary, 
but  improper.  It  will  not  he  to  revive  a 
judgment  as  between  the  original  parties, 
except  where  there  has  been  a  failure  to 
issue  execution  for  a  year  and  a  day  after  tbe 
rendition  of  the  judgment.  It  is  no  reason 
for  issuing  a  scire  facias  as  between  tbe 
original  parties,  that  there  has  been  a  levy 
on  personalty  which  does  not  appear  to  bave 
been  di.^posed  of;  Locke  v.  Brady.  1  G.  21. 

14.  No  scire  facias  against  hen  to  revive 
Judgmtnt  against  executor.  A  scire  facica 
will  not  lie  against  the  heir  or  devisee  to  re- 
vive a  judgment  which  was  originally  rendered 
against  the  executor;  where  there  is  no  judg- 
ment against  the  ancestor  in  his  lifetime,  his 
realty  can  only  be  reached  by  his  creditors 
through  a  proceeding  in  the  Probate  Ooort; 
Foster  v.  Stimner.  3  S.  &  M.  606. 

15.  Administrator  of  deceased  partner  not 
entitled  to.  The  administrator  of  a  deceased 
partner  hiiS  no  right  to  enforce  the  collecliun 
of  a  judgment  in  favor  of  the  surviving  part- 
ner ;  and  if  the  latter  die,  and  the  administra- 
tor of  the  first  deceased  partner  attempt  to  re- 
vive the  judgment  in  his  name,  he  will  be  a 
mere  intruder ;  Copes  v.  FuUz  1  S.  &  U.  623. 

16.  Revivor  o/  void  judgment.  A  void 
judgment  cannot  be  revived  by  «ctVe  facias 
but  a  judgment  merely  erroneous  can; 
Matthetvs  v.  Mosby,  13  5>.  &  M.  422, '  See 
ante,  6. 

17.  Scire  facias  for  a  devastavit.  A  sa're 
facias  ia  a  proper  remedy  to  obtain  an  award 
of  execution  de  bonis  propriis  on  a  ja«l|r- 
ment  rendered  against  an  auuiinihtrator,  upou 
the  ground  that  the  administrator  has  beea 
guilty  of  a  devastavit.  In  such  cases,  how- 
ever, judgment  final,  by  default,  cannot  be 
taken  fur  want  of  a  plea  to  the  scire  facias; 
there  must  be  a  writ  of  inquiry  and  proof  of 
the  devastavit ;  Sims  v.  Nash,  1  U.  2T1. 

See  ExKcuTOR  and  Administrator,  118, 119. 

18.  Sci  re  facias  where  defend  avVs  estate  is 
insolvent.  A  scire  facias  against  the  heir  is 
a  proper  remedy  to  subject  lands  of  the  an- 
cestor  to  the  payment  of  a  judgment  ren- 
dered against  him  in  his  lifetime.  And  it  is 
no  answer  to  the  scire  facias  that  the  estate 
had  been  declared  int^olvent  before  its  issa- 
ance,  as  such  declaration  does  not  affect  a 
lien  created  in  the  lifetime  of  the  decfdeut; 
ComU.  B'k  of  Manchester  v.  Kendall,  13  S. 
&  M.  27e. 

m.  Variance  between  Scire  Facias  asd 
Former  Frooeedings, 

19.  Sci.  fa.  must  correspond  with  judgment 
nisi.  A  scire  faunas  to  enforce  a  jud^me&t 
nisi  must  recite  the  judgment  correctly. 
Hence,  if  the  judgment  nisi  ha  for  a  defaalt 
in  failing  to  appear  and  adswer  the  inditt- 
ment,  and  the  sci.  fa.  recite  a  judgment  nisi 
for  a  default  after  conviction  in  failing  to 
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appear    and  receive  sentence,  the  variance 
will  be  fatal ;  Bridges'  Case,  2  C.  153. 

The  set.  fa,  must  correspond  with  the  judg- 
ment nisi  in  every  material  respect,  and  vari- 
ance between  them  as  to  the  sum  demanded 
will  be  fatal,  and  this  objection  will  not  be 
obviated  by  the  fact  that  the  sum  mentioned 
in  the  scire  facias  is  the  same  as  that  men- 
tioned in  the  recognizance  upon  the  forfeiture 
of  which  the  judgment  nisi  was  rendered; 
Ditio*s  Case,  1  G.  126. 

20.  Same,  A  scire  facias  upon  a  judg- 
ment nisi  is  merely  process  to  complete  and 
render  final  the  judgment  nisi.  And  if  there 
be  a  material  variance  between  the  sci,  fa, 
and  judgment  nisi,  it  will  be  error  to  enter 
judgment  final,  though  no  objections  are  taken 
to  llie  sufficiency  of  the  proceedings.  Thus, 
if  a  judgment  be  entered  against  bail  for  the 
non-appearance  of  Jno.  W.  Douthit,  as  the 
principal,  and  he  be  described  in  the  set,  fa, 
as  Richard  B.  Douthit,  the  variance  will  be 
fatal,  and  a  final  judgment  rendered  thereon 
will  be  erroneous,  and  will  be  reversed  in  the 
Bigh  Court,  and  the  scire  facias  quashed; 
DouthiVs  Case,  1  G.  133. 

2 1 .  Variance  between  sci,  fa,  and  the  recog- 
nizance. A  variance  between  the  recogni- 
zance and  the  scire  facias  issued  to  enforce  a 
judgment  nisi  on  the  recognizance,  as  to  the 
term  of  the  court  at  which  the  cognizor  was 
bound  to  appear,  is  material,  and  will  be  fatal 
to  the  validity  of  the  scirefacias,  if  objection 
be  properly  made  by  plea,  but  not  otherwise ; 
Ditto's  Case,  1  G.  126. 

17.  ProoeedingB  on  Scire  Facias. 

22.  Joinder  of  ^parties.  The  administrator 
and  heirs  cannot  be  legally  joined  in  a  sdre 

facias  to  revive  a  judgment  rendered  against 
the  ancestor  and  intestate;  Barnes  v.  Mc- 
Lemore,  VI  S.  &  .M.  316. 

23.  iStrviceof  the  scire  facias.  If  there  be 
two  administrators,  a  set.  fa.  to  revive  a 
pending  suit  should  be  served  on  both.  Ser- 
vice on  one  will  not  authorize  a  revivor  as  to 
both ;  Breckenridge  v.  Mellon,  1  H.  273.  A 
scire  facias  is  to  be  served  and  returned  in 
the  same  manner  as  a  summons ;  Davis  v. 
I^atfi/.  42  .M.  509. 

Sed  vide  Executor  and  Administrator, 
162. 

24.  Same:      Discontinuance,      A    scire 
facias  to  revive  a  judgment  rendered  against 

several,  should  be  issued  against  all  the  de- 
fendants ;  and,  if  having  been  sued  out  against 
all,  it  be  discontinned  as  to  part,  it  is  a  dis- 
continuance as  to  all.  But  there  are  some  ex- 
ceptions 10  this  rule,  as  where  the  defendants 
sever  in  their  pleas,  and  one  plead  a  personal 
di:^charge  on  a  matter  which  is  a  bar  as  to  him 
only,  then  the  plaintiff  may  discontinue  as  to 
hini  without  affecting  his  remedy  against  the 
others.  But  even  in  the  first  case,  if  upon 
entering  the  discontinuance  as  to  a  part,  the 
others  do  not  insist  on  the  entry  of  the  dis- 
continuance as  to  them,  but  go  to  trial  on  a 
plea  to  the  merits,  the  verdict  against  them 
iw-ill  cure  the  error  by  statute  of  jeofails  ; 
McAfee  v.  Patterson,  2  S.  &  M.  593, 


25.  Ventie  of  sci,  fa.  Whether  u^on  the* 
death  of  the  original  defendant,  pending  the 
suit,  his  administrator  upon  sci  fa,  to  revive 
can  change  the  venue  to  the  county  wherein 
he  is  a  freeholder  and  resident;  Quceref 
mely  V,  Planters'  ffk,  4  8.  &  M.  IIB. 

26.  Judgment  on  sd.  fa,  A  judgment  of 
revivor  afi:ain8t  the  administrator,  should  be 
against  the  administrator  as  such,  and  not 
pergonal ly ;  Breckenridge  v.  Mellon,  1 H.  273. 
oee  Rkvivor.  25. 

27.  Judgment  by  default  on.  A  judgment 
by  default  may  be  entered  on  a  sci,  fa,  to  en- 
force a  judgment  nisi,  although  there  be  a 
plea  filed  to  the  indictment ;  Ditto's  Case,  1 
G.  126.  It  should  not  be  entered,  however, 
till  the  fourth  day  of  the  term ;  Davis  v. 
Patty,  42  M.  509. 

Y.    MiscellaneoTU. 

28.  Writ  of  error  to  judgment  on  sci.  fa.  does 
not  extend  to  the  original  judgment.  Where 
a  sci,  fa.  to  revive  a  judgment  has  been  sued 
out,  and  a  plea  of  payment  filed  to  it,  and  a  ver- 
dict on  that  plea  for  the  plaintiff,  an  error  or 
defect  in  the  original  judgment  cannot  be  in- 
quired into  on  a  writ  of  error  to  the  judgment 
on  the  sci.  fa.;  McAfee  v.  Patterson,  2  fcJ.  & 
M.  593. 

29.  Limitation  of  sci.  fa.  The  right  to 
issue  a  scire  facias  to  revive  a  judgment 
against  the  administrator  or  heirs  of  the 
debtor,  is  barred  after  the  lapse  of  seven  years 
from  the  date  of  its  rendition,  even  in  cases 
where  executions  have  been  regularly  issued 
out  within  seven  years,  prior  to  the  issuance 
of  the  sci,  fa,  ;  Vick  v.  Chewning's  Heirs,  2 
G.  201. 

30.  Sci.  fa.  for  balance  found  for  defend- 
ant, A  scire  facias  to  obtain  an  award  of 
execution  to  collect  a  balance  certified  by  the 
jury  in  favor  of  the  defendant,  when  the  latter 
has  pleaded  a  set-off.  may  be  served  on  the 
plaintiff's  attorney  who  managed  the  case  for 
him,  although  he  was  not  his  attorney  of 
record  ;  Fisher  v.  Battaile,  2  G.  471. 

31.  Order  of  court  granting  bail  no  part  of 
the  record.  The  order  of  the  court  admit- 
ting a  party  to  bail  on  an  indictment  against 
him,  is  not  a  part  of  the  record  of  the  pro- 
ceeding to  enforce  the  judgment  wm,  rendered 
on  the  forfeiture ;  and  hence,  will  not  be 
considered  on  a  demurrer  to  the  scire  facias 
issued  on  the  judgment  nisi.  The  proper 
mode  of  making  the  objection  and  bringing 
it  before  the  court,  is  by  plea ;  Field's  Case, 
10  G.  509  ;  S.  P.,  Ditto's  Ca.se,  1  G.  126. 

32.  Impccuchment  of  return  on  process.  If 
process  on  which  the  original  jndgment  is 
tounded,  be  served  by  the  sherifl  where  he  is 
interested,  and  no  objection  be  made  thereto, 
the  judgment  thereon  cannot  be  impeached 
by  the  administrator  of  the  defendant  when 
he  is  brought  in  by  sci.  fa.  to  revive  the 
judgment ;  McLeod  v.  Harper,  43  M.  42. 

^m  mi  ^cHshar^. 

1.  Law  of  nations :  Freedom  of  the  seas. 
The  sea  and  its  arms,  by  the  law  of  nature 
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and  of  nations,  are  common  to  all  mankind, 
and  are  not  the  subject  of  exclnsive  appro- 
priation by  any  nation,  except  only  such  bays, 
sounds  or  other  arms  of  the  sea,  lying  wholly 
within  the  territory  of  a  nation,  whose  outlets 
into  the  sea  ate  so  narrow  as  to  be  capable  of 
being  defended;  Steamer  Magnolia  v,  mar- 
8halh  10  G.  109. 

*2.  Seashore.  Owner  ship  f»f:  Right  of  navi- 
aators  in.  The  shores  of  the  sea  between 
high  and  low  water,  belong  to  the  adjacent 
nation,  and  are  subject  to  its  jurisdiction, 
yet,  they  are  subject  to  an  easement  in  favor 
of  the  citizens  of  all  nations,  which  entitles 
them  to  the  innocent  use  of  the  seashore  for 
the  purposes  of  navigation  and  commerce ;  76. 

3.  Bo^mdary  of  grants  on  the  seashore. 
The  common  law  of  England  in  favor  of  com- 
merce and  intercourse  among  mankind,  con- 
strued grants  made  by  the  crown,  of  land 
bounded  on  the  sea  or  its  arras,  to  extend 
only  to  high  water  mark,  leaving  the  right  to 
the  shore  in  the  King,  for  the  benefit  of  the 
public,  and  to  promote  commerce  and  inter- 
course among  other  nations,  by  securing  to 
them  its  free  and  innocent  enjoyment;  Ih. 

4.  R-ght  of  riparian  proprietor.  The 
right  of  the  owner  of  Una  bounded  by  the 
sea,  extends  onlv  to  high  water  mark ;  all  the 
shore  below  high  water  mark  belongs  to  the 
State,  as  trustees  for  the  benefit  of  the  public, 
or  may  by  grant  become  private  property,  or 
the  subject  of  an  exclusive  private  right ;  and 
hence,  it  is  no  violation  of  such  riparian 
owners,  for  the  State  to  gfant  the  exclusive 
privilege  to  an  individual  to  erect  and  kci^p  a 
public  wharf  on  the  seashore  adjoining  their 
land;  Martin  v.  O'Brien,  5  G.  21. 

Sec  Constitutional  Law,  65,  105. 

5.  Grant  of  exclusive  right  in  seashore. 
M.  was  the  owner  of  a  public  wharf  in  the 
town  of  Sm  under  a  license  from,  and  con- 
tract with,  the  corporate  authorities,  to  keep 
the  same  in  repair  till  the  year  1861.  In 
1856,  his  wharf  was  destroyed  by  a  storm, 
and  be  procured  a  new  license,  for  which  he 
paid  $25,  and  made  a  new  contract  with  the 
town  authorities,  by  which  he  was  authorized 
to  build  a  new  wharf,  and  was  bound  to  keep 
it  in  repair  till  1866 ;  and  in  consideration 
theret)f,  the  exclusive  right  to  keep  a  public 
wharf  on  the  seashore  in  front  of  the  town, 
was  granted  to  M.  for  the  period  aforesaid : 
Held,  that  the  contract  was  supported  by  a 
valuable  consideration,  and  that  his  exclusive 
right  to  keep  a  public  wharf  secured  by  it, 
could  not  be  impaired  by  the  grant  of  another 
license  for  the  erection  of  a  wharf  contrary 
to  the  terms  of  the  contract ;  Ih. 

1.  A  scroll  is  a  seal.  The  statute  (H.  & 
H.  617)  declares  that  any  instrument  to  which 
the  maker  shall  affix  a  scroll  by  way  of  seal, 
shall  be  held  as  duly  sealed.  Under  this,  a  scroll 
at  the  end  of  the  maker's  name,  with  the  word 
**seal  "  written  in  it,  makes  the  instrument  a 
specialty,  though  there  be  no  words  in  the 
body  of  the  instrument  indicating  an  inten- 


tion to  make  it  a  specialty ;  McRaven  v. 
McGuire,  9  S.  &  M.  34  overruling  Bonhaniwr 
y.  Houah,  W.  461.  which  held  that  such  words 
in  the  body  of  the  instrument  were  necessary. 

2.  Same,  And  so  the  word  "seal"  affixed 
to  the  signature  of  the  maker,  without  any 
other  scroll,  is  sufficient;  and  it  makes  no 
difference  whether  that  word  be  written  or 
printed ;  Whittington  v.  Clarke,  8  S.  A  M. 
480 ;  Pierce  v.  Lacy,  1  0.  193 ;  S.  P.,  Warner 
V.  Barker,  4  H.  363;  Wright  v.  ^namer, 
Vesta,  3  B.  162;  Hudson  v.  Poindexter,  42 
M.  304. 

3.  That  it  is  not  necessary  to  record  or 
copy  the  impression  of  an  official  •coZ,  see 
Ueoistration,  23. 

I,  Constructive  snsin  sufficient.  Where  a 
decree  is  rendered  in  favor  of  a  creditor  di- 
recting a  sale  of  the  lands  of  which  the 
ancestor  died  seized,  actual  seisin  is  not 
necessary ;  it  is  sufficient,  if  he  had  consiruc- 
tive  seisin,  under  an  equitable  title,  which 
afterwards  became  perfect  in  the  bands  of 
the  heir ;  Doe  v.  Gildart,  5  EI.  606. 

See  Anckstor  and  Heir.  Ejkctmext. 
Vendor  and  Vendee. 

I.  What  is  a  good  set-off. 

/.  The  tHutuatUy  reoHired....„ .,  x 

2.  Debts Purchtued hy  debtor  against  creditor  a 
J.   The  nature  of  the  eUmana  aiJowed  as  a 

set-off' -  6 

II.  Set-off  where  there  has  been  an  assignment  under 

the  <«tatute      13 

HI.  Pleadings  and  practice ai 

IV.  Miscellaneous „.„.  26 

I.  What  ifl  a  good  Set-off 
1.  The  Katuality  B«qiiired. 

1.  Must  he  mutual.  A  set-off  must  be  mu- 
tual,  that  Is  between  the  same  parties,  or  as 
the  statute  expresses  it.  the  parties  mast  be 
**  dealing  tojiether/*  otherwise  it  is  not  good. 
Thus,  where  two  are  sued  on  a  Joint  and  -everal 
debt,  a  claim  due  to  one  or  the  defendants 
alone,  is  not  a  good  set-off;  BuUard  v.  Z>or- 
sey,  7  S.  &  M.  9.  A  demand  of  one  of  several 
defendants  against  a  sole  plaintiff,  or  a  de> 
mand  of  all  the  defendants  ngainst  one  of 
several  plaintiffs,  is  not  a  good  set-off;  bat  a 
demand  ni  favor  of  the  defendant,  there  being 
only  one,  or  in  favor  of  all,  if  there  be  more 
than  one  defendant,  against  the  plaintiff  and 
another,  is  a  good  set-off.  for  the  plaintiff  is 
severally  liable  for  the  debt ;  Moody  v.  Willis^ 
41  M.  347. 

2.  Debts  purohaied  by  Debtor  against  Creditor. 

2.  Promissory  notes.  It  is  not  neceasarr, 
that  a  promissory  note  should  be  endorseit, 
to  enable  the  holder  to  tender  it  as  a  set-off; 
Glass  V.  Moss,  1  U.  519.  But  in  all  cases, 
the  defendant  must  show  that  he  purchased 
the  set-off,  before  the  suit  was  commenced; 
Catprew  v.  Canavan,  4  H.  370.  See  post,  16. 

3.  Open  account.  A  defendant  may  set  up 
as  a   set-off,  an  open  account  aga^ust  the 
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plaintiff,  which  has  been  transferred  to  him 
by  mere  delivery,  and  without  writing;  Ashbi/ 
V.  Carr,  40  H.  64  (citing  Phtpps  v.  Sh^gog^, 
1  G.  241,  which  allowed  sach  transfer  wtieu  in 
writing). 

4.  Claim  purchased  against  a  decedent.  A 
claim  against  a  decedent's  estate,  purchased 
by  a  debtor  to  the  estate,  after  the  dece- 
dent's death,  though  done  at  the  request  of 
the  administrator,  is  not  a  good  set-off  to  an 
action  by  the  administrator;  Whitehead  v. 
Cade.  1  H.  95. 

And  a  debt  due  by  the  decedent,  is  not  a 
good  set-off  to  an  action  against  the  creditor, 
for  property  purchased  from  the  adminis- 
trator; 3£ellen  v.  Boardman,  13  S.  &  M.  U»0. 

5.  Endorsed  hill  of  exchange  or  note.  The 
endorsee  or  holder  of  a  bill  of  exchange  or 
note,  may  use  it  as  a  set-off  to  a  suit  insti- 
tuted by  a  prior  endorser  (who  is  liable 
thereon)  against  him ;  and  this  right  is  not 
affected  by  the  statute  requiring  all  parties 
to  an  endorsed  bill  or  note^  to  be  sued  in  the 
same  action ;  Peaae  v.  Tamer,  3  H.  375. 

S.  The  Nature  of  the  Demand  allowed  as  a  Set-off. 

6.  Unliquidated  damages  not  allowed.  A 
claim  for  unliquidated  damages  for  the  con- 
version  of  personalty  by  the  plaintiff,  cannot 
be  set  off  to  an  action  for  an  ascertained  sum ; 
Whitaker  v.  Robinson.  8  S.  &  M.  349. 

7.  Pf-ice  of  unsound  thing  so^d  a«  a  set-^-ff. 
The  defendant  cannot  deny  in  toto,  the  plain- 
tiff's right  of  action,  and  at  the  same  time  set 
up  in  his  answer  a  substantive  and  independent 
cause  of  action,  inconsistent  with  the  plain- 
tiff's claim,  and  involving  the  issue  of  its  jus- 
tice and  legality,  and  which,  of  itself,  amounts 
to  an  assertion  that  the  plaintiff^s  demand  is 
ill-founded;  and  hence,  where  the  plaintiff 
brought  an  action  to  recover  damages,  as  for 
a  total  loss  of  the  chattel,  occasioned  by  a 
breach  of  the  defendant's  warranty  of  sound- 
ness, the  latter  cannot  deny  the  breach  of 
the  warranty,  and  at  the  same  time  demand 
payment  against  the  plaintiff  for  the  purchase 
money ;  Shewalter  v.  Fordy  5  6.  417. 

7a.  Damages  arising  from  defaxdt  of  ag  nt 
as  a  set-ciff.  Against  an  agent  for  receiving 
depreciated  funds  contrary  to,  or  withoat.  in- 
structions, the  proper  remedy  is  assumpsit  for 
money  had  and  received  ;  and  therefore,  the 
claim  of  the  principal,  in  such  a  case,  may  be 
pleaded  as  a  set-off  against  an  action  on  a  note 
against  him  by  the  agent ;  Mangum  v.  Bally 
43  M.  288. 

8.  Judgment,  and  cause  of  action  thereof 
as  set- off'.  A  judgment  rendered  by  a  justice 
of  the  peace  on  a  note,  is  a  merger  of  the  note, 
and  the  note  is  then  no  longer  the  subject  of 
a  plea  of  set-off,  or  of  a  new  action  ;  Sfandifer 
V.  Bush,  8  S.  &  M.  383.  But  a  judgment 
itself,  ID  favor  of  the  defendant  against  the 
plaintiff,  is  a  proper  set-off  to  an  action  on  a 
contract ;  Moody  v.  Willis,  41  M.  347. 

9  Court  costs.  The  costs  due  officers  of 
courts  are  liable  to  be  set  off  against  a  judg- 
ment which  they  owe  to  the  party  against 
whom  they  are  taxed.  And  the  set-off  will 
be    made    on    motion,  when  the   judgment 


against  the  officers,  and  the  taxation  of  the 
costs  are  in  the  same  court;  Officers  of  Court 
V.  Bank  of  Port  Gibson,  4  S.  &  M.  4:n. 

Whether  in  such  case  a  party  claiming  to 
be  the  assignee  of  the  costs  can  make  himself 
a  party  to  the  motion,  so  as  to  resist  the  set- 
oflr;  Qucere  f  But  if  he  can,  he  must  produce 
evidence  of  the  assignment;  S.  C,  4  S.  &  M. 
43L. 

10  Defendant  must  have  present  cause  of 
action:  Rule.  To  constitute  a  valid  set-off 
at  law,  there  must  be  a  present  indebtedness 
upon  contract,  express  or  implied,  suscep- 
tible of  ascertainment  in  amount;  and  the 
defendant  must  have  such  a  cause  of  action 
as  would  enable  him  then  to  maintain  an 
action  thereon  against  the  plaintiff;  Kerahato 
V.  Merchants'  Bank  of  N.  F.,  7  H.  386. 

11.  Same  :  Debt  arising  from  levy  on  per^ 
sonalty  of  surety.  The  levy  of  an  execution 
on  suffici«*nt  personal  property  of  the  defend- 
ant to  satisfy  it,  is  a  satisfaction  of  it,  unless 
the  levy  be  afterwards  legally  removed.  And 
if  such  levy  be  made  on  the  property  of  a 
surety,  it  immediately  gives  him  the  right  to 
sue  the  principal  for  the  amount  of  the  judg- 
ment; and  hence,  also  to  set  off  the  amount 
against  a  debt  due  by  him  to  the  principal. 
And  if  the  levy  has  been  so  disposed  of  as 
not  to  be  a  satisfaction,  it  is  the  duty  of  the 
principal  to  show  it ;  lb. 

12.  Same:  Case  in  judgment.  The  ac- 
ceptor of  an  inland  bill  of  exchange  became 
the  surety  of  the  payee,  and  on  that  liability 
a  judgment  was  rendered  against  him,  and  a 
levy  was  made  on  the  surety's  personalty  to 
an  amount  sufficient  to  satisfy  tne  judgment, 
before  he  received  any  notice  of  tne  assig:*- 
ment  by  the  payee,  of  the  bill  of  exchange. 
The  court  held  that  the  judgment  was  pro 
tanto  a  go<rd  set-off  in  favor  of  the  surety 
against  an  action  on  the  bill,  the  plaintiff  not 
proving  that  the  levy  had  been  removed ;  D>. 

II.     Set-off    where    there    has    been  an 
Assignment  of  the  Debt  imder  the  Statute. 

13.  For  the  statute  allowing  equities  be- 
tween the  original  parties,  to  be  set  up  against 
assignee,  see  Bills  of  Exchanor,  ^c^.  197. 

14.  For  construction  of  this  statute  in  such 
case,  see  Bills  op  Kxohanob,  144  to  lo.o. 

15.  Inland  bills  within  the  statute.  Inland 
bills  of  exchange  are  within  the  statute  al- 
lowing the  maker  to  set  up,  against  the  as- 
signee, all  lawful  set-offs  and  other  defences 
accruing  before  notice  of  the  assignment. 
They  are  not  assignable,  except  in  virtue  of 
that  statute,  and  as  they  derive  their  character 
of  assignability  from  the  statute,  they  must 
take  it  with  all  the  incidents  and  consequen- 
ces  attached  to  it  by  the  statute ;  Kershaw 
V.  Merchavts'  B'k  of  N.  Y.,  7  H.  386.  As  to 
foreign  bills,  contra,  see  Bills  op  Excbanor, 
144,  et  seq. 

16.  Du^y  of  parties,  as  to  jrroofof  notice 
of  ossignTnent,  and  acquisition  of  set-off. 
Where  a  debtor  sued  by  an  assignee,  pleads, 
as  a  set-off,  a  liability  of  the  assignor,  which 
he  claims  to  have  purchased,  he  must  show 
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that  he  was  the  owner  of  it  at  the  time  his 
debt  was  assiprned  to  the  plaintiff,  or  at  the 
time  he  received  notice  of  the  assiarnment. 
]n  sach  a  case,  the  plaintiff  most  show  the 
date  of  the  assignment  to  him;  and  where 
there  is  no  other  proof  on  this  point,  the  com- 
niencfement  of  the  action  will  be  considered 
notice  of  the  assignment.  And  this  role  is 
the  same,  whether  the  suit  is  brought  in  the 
name  of  the  assignee,  or  in  the  name  of  the 
afisignor,  for  the  use  of  the  assignee ;  and  in 
that  case,  the  defendant  must  show  he  pur- 
chased the  set-off  before  the  commencement 
of  the  suit ;  Northern  B'k  of  MUa,  v.  Kyle, 
7  H.  360 ;  S.  P.,  Kershaw  V.  &k  of  N.  K, 
7  W,  386  ;  Fredand  v.  Mann,  1  8.  &  M.  531. 
And  in  this  last  case  it  was  held,  that  if  the 
suit  was  commenced  on  the  same  day  with 
tlie  acquisition  of  the  set-off,  it  was  incum- 
bent on  the  defendant  to  show  that  he  pro- 
cured the  set-off  first ;  see  ante.  2. 

17.  Set-off  must  exist  before  notice  of  as- 
sif/nment.  'I  o  constitute  a  good  set-off  against 
a  note  which  has  been  assigned,  the  debt 
against  the  payee  claimed  as  a  set-off  must 
have  been  held  by  the  defendant  before  notice 
of  the  assijrnment ;  Lake  v.  Brown.  7  H.  661. 

18.  Set-off  where  defendant's  liability  has 
been  attached.  If  a  debtor  acquires  a  set-off 
against  his  creditor  before  he  has  notice  of 
attachment  proceedings  in  another  State,  by 
which  his  note  in  the  hands  of  an  agent  of 
the  creditor  is  attached  and  condemned  to  be 
sold,  it  is  good ;  Riggs  v.  Dyche,  2  S.  &  M. 
606. 

19.  Same:  Case  in  judgment.  W.  was  in- 
debted to  the  Union  Bunk  of  M  ississipni  by  bill 
of  exchange,  which  was  in  the  hands  of  the 
agent  of  the  bank,  at  Mobile,  Alabama,  for 
collection.  In  April,  1840,  an  attachment 
wus  taken  out  in  Alabama  against  the  bank, 
by  one  of  its  creditors,  and  her  agent  at 
Mobile  summoned  as  a  garnishee,  and  he  an- 
swered that  he  held  this  bill,  among  others, 
as  the  property  of  the  bank.  Afterwards,  on 
the  i8th  October,  1841,  the  attaching  credi- 
tor in  Alabama  filed  a  bill  in  chancery  against 
the  agent,  the  bank  and  W.,  and  such  pro- 
ceedings were  had  that  in  April,  1842,  a  de- 
cree  was  entered  ordering  a  sale  of  the  bill 
of  exchange,  and.  accordingly,  in  June,  1842, 
it  WHS  sold,  and  the  plaintiff  in  this  suit  be- 
came the  purchaser.  On  the  Ist  October, 
1841,  the  defendant  in  this  suit  (W.)  tendered 
to  the  Union  Bank  the  amount  of  the  bill  of 
exchange  in  its  own  notes,  which  were  refused, 
on  the  ground  that  the  bill  was  in  Mobile, 
and  the  bank  officers  did  not  know  what  had 
become  of  it.  The  plaintiff,  the  pnrchtiser 
under  the  chancery  sale  in  Alabama  brought 
this  action  against  W.,  and  the  defendant 
pleaded  payment,  and  filed  in  court  notes  of 
the  Union  Bank  sufficient  to  pay  it :  Held, 

1st.  That  no  transfer  of  the  debt  of  W.  to 
the  bank  was  had,  or  made  under  the  proceed- 
ings at  law  commenced  in  Alabama  in  April, 
1840,  but  that  the  transfer  took  place  under 
the  proceedings  in  chancery,  which  were 
commenced  on  18th  October,  1841,  and  con- 
ceding (which  is  a  matter  of  doubt)  that  the 


publication  of  notice  of  that  suit  was  notice 
to  the  defendant,  W..  of  the  transfer,  still 
the  defendant  had  acquired  the  set-off  anil 
made  a  tender  eighteen  days  before  the  chaD. 
eery  suit  was  commenced. 

2d.  Til  at  proof  of  the  possession  and  ten- 
der of  the  bank  notes  on  1st  October,  1841, 
was  sufficient  to  authorize  the  jury  to  find 
that  the  notes  now  filed  as  a  set-off,  were 
the  same  as  those  then  tendered:  and. 

3d.  That  the  sale  and  transfer  of  the  bill 
under  judicial  proceedings  in  Alabama  were 
to  be  allowed  no  more  effect  than  if  W.  had 
been  directly  summoned  as  garnishee  of  the 
bank ;  and  that  as  the  decree  ordering  the 
sale  was  not  made  till  April,  1842,  W.  was 
entitled  to  the  benefit  of  the  statute  of  this 
State,  passed  in  February,  1842.  securing  to 
the  debtors  of  banks  who  are  garnisheed  as 
such,  the  right  to  discharge  their  indebted- 
ness in  the  notes  of  the  bank  ;  lb. 

20.  Set  off  obtained  against  endorsee,  where 
payee  afterwards  took  up  the  note.  When 
the  payee  in  a  note  endorses  it  to  another 
and  the  maker  obtains  a  set-off  against  the 
endorsee  whilst  the  note  is  in  his  possession, 
but  does  not  pay  the  n<>te  lo  the  endorsee,  or 
adjust  it  and  the  set-off  with  him,  whereby  the 
payee  who  has  endorsed  it.  is  compelled  to 
take  up  the  note  in  virtue  of  his  endorsement, 
the  set-off  thus  obtained  will  not  be  good 
against  the  payee  after  he  has  taken  up  the 
note.  In  this  case  the  endorsee  was  a  bank, 
and  the  set-off  was  the  notes  of  the  bank, 
obtained  by  th«  maker  whilst  the  note  was 
held  by  the  bank  ;  Maury  v.  Jeffers,  4  S.  A 
M.  87. 

ni.    Pleadings  and  Fraotioe  in  Belation  to 
Set-offii. 

21.  The  teclinical  plea  of  set-off.  A  special 
plea  of  set-off  is  unknown  to  the  common  lav 
and  the  statutes  of  this  State  ;  and  if  pleaded 
may  be  treated  as  a  nullity.  The  advantage 
of  a  set-off  may  be  obtained  under  a  plea  of 
payment  with  the  set-off  filed  with  it;  Hous- 
ton V.  Smith,  2  S.  &  M.  597 ;  Henry  v.  Hoover, 
6  id.  417 ;  Anderson  v.  Burke,  Id.  47.5;  AUis- 
ton  V.  Ldndsev,  12  S.  &  M.  656 ;  Bullard  v. 
Dorsey,  7  S.  &  M.  9. 

But  if  such  null  plea  be  demurred  to.  the 
demurrer  must  be  aisposed  of;  Anderson  r. 
Burke.  6  S.  &  M.  475. 

See  Pleadings.  C8,  69 

22.  Notice  of  the  set-off  must  begivtn.  A 
set-off  cannot  be  proven  unless  notice  of  it^ 
nature  be  given  in  the  plea,  or  in  a  bill  of 
particulars  filed  with  it.  And  a  plea  of  pay- 
ment containin&r  an  averment  that  it  is  accom- 
panied by  a  bill  of  partictdars  which  will  he 
proven  as  a  set  off  is  an  absolute  nnllity.  un- 
less accompanied  by  a  bill  of  particulars; 
Miller  v.  Brooks.  4  S.  &  M.  175.  But  a  plea 
of  payment,  simply,  without  such  averment, 
is  not  a  nullity,  though  unaccompanied  bya  bill 
of  particulars,  for  under  it  a  plea  of  arual 
payment  in  money  mav  be  proven;  Frim  v. 
Kittridge,  W.  390;  Mdler  v.  Brooks,  iS,  * 
M.  175. 
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The  notice  of  the  nature  of  the  set-off  mast 
be  ^iven  in  the  plea,  or  by  bill  of  particulars 
filed  with  it.  or  no  proof  can  be  made  in  rela- 
tion to  it ;  Smtfh  V.  Wins^o7h2}l.  601 ;  Curry 
Y.  KurfZj  4  G.24.  And  any  evidence  of  a 
set-off,  the  nature  and  particulars  of  which 
are  not  sufficiently  indicated  in  the  bill  of 
particulars  filed,  so  as  to  (rive  the  plaintifi* 
such  notice  as  will  enable  him  to  prepare  for 
his  defence,  would  operate  to  his  surprise, 
and  would  be  inadmissible ;  Curry  v.  Kurtz, 
snp^a;  S.  P..  Shegogg  v.  Phipp.%  1  G.  241. 
See  Bir.ii  op  Particularf. 

2H.  Set-off  under  general  issue  \oitli  notice, 
A  set-off  may  be  given  in  evidence  under  the 
freneral  issue  if  a  bill  of  particulars  be  filed, 
but  the  plea  of  payment  is  the  more  appro- 
priate, a  plea  of  set-off  not  being  allowed  ; 
AfUston  V.  Lindsaxf,  12  S  AM.  656:  Ker- 
shaw V.  Merchants'  Bank  of  N  F..  7  H.  386. 

24.  Setoff  mast  be  claimed  by  defendant. 
A  set-off  cannot  be  allowed  by  the  jury  if 
none  be  claimed  by  the  defen  ^ant  in  the 
pleadinsrs  ;  Gibson  v.  Poxoell.  5  S.  &  M.  712. 

25.  Pleading  partial  set-off.  A  plea  of 
set-off  (if  allowable)  which  professes  to 
answer  the  whole  action,  is  bad,  if  the  set-off 
pleaded  be  less  than  the  debt  sued  on.  In 
Ruch  case,  the  plea  should  be  for  a  part  de- 
fence only,  and  must  confess  the  balance  of 
the  debt,  or  avoid  it  by  some  other  matter; 
Kershaw  v.  Merchants'  Bank  of  N,  T.,1  LI. 
386.     See  Pleadings,  91,  92. 

17.    Misoellaneons. 

26.  Set-off  a  cross  artton.  A  set-off  is  in 
the  nature  of  a  cross  action,  and  is  not  allow- 
able  except  where  an  action  on  that  claim  is 
allowable  ;   Whitehead  v.  Cade.  I  H.  9.5. 

27.  Statute  of  sef-off  literally  construed. 
The  statute  of  set-off  is  founded  on  equitable 
principles,  and  should  be  liberally  construed 
in  favor  of  the  right  of  set-off;  Kershaw  v. 
Merchants'  Bank  of  N.  F.,  7  K.  386. 

28.  Set-off  barred  by  limitations.  Set-offs 
are  subject  to  the  bar  of  the  statute  of  limita- 
tions, bat  actual  payments  are  not :  Barnes 
Y.  Lhyd.  1  H.  584. 

29.  Instance  of  discUlowance  of  set-off  on 
the  ground  that  it  was  paid,  A  debtor  who 
owed  S6,8 00.  gave  the  creditor  the  note  of  R. 
for  $3,000,  as  collateral  security,  and  with 
the  further  agreement  that  when  the  note  was 
paid,  it  should  be  in  full  satisfaction  of  the 
debt.  An  agent  of  R.  arranged  with  the 
creditor  to  take  up  R  's  note,  by  substituting 
the  agent's  acceptance  for  $1,000,  and  R.'s 
new  note  for  the  balance,  and  thereupon  the 
creditor  gave  up  to  the  agent  the  debtor's 
note  for  $6,800,  and  also  R.'s  note  for  $3,000, 
which  had  been  left,  with  him  by  the  debtor, 
and  both  of  these  n^tes  the  agent  delivered 
to  R.  The  debtor  afterwards  sued  R.,  who 
pleaded  the  note  for  $6  800  as  a  setoff :  Held, 
that  the  arrangement  by  which  R.'s  agent 
^ot  possession  of  the  note,  conferred  no  title 
to  it  on  R..  but  was  a  virtual  satisfaction  of 
it  under  the  agreement  between  the  debtor 
and  creditor,  when  the  note  of  R.  was  placed 


in  the  hands  of  the  latter  as  a  collateral  se- 
curity; Stone  V.  Buchfier,  12  S.  &  M.  73 

30.  Bill  of  exceptions  to  excluding  set-off. 
Where  exceptions  are  taken  to  the  exclusion 
of  evidence  to  prove  a  set-off,  the  bill  of  ex- 
ceptions shoulu  show  the  items  of  the  set-(»ff 
filed  with  the  plea,  otherwise  the  Hisrh  Court 
will  not  notice  the  objection ;  Eankin  v. 
Butler,  2  S.&  M.  473. 

31.  Set-off  withdrawn.  The  "words  set- 
off withdrawn,"  in  a  record,  refer,  not  to  the 
plea  of  set-off,  but  to  the  bill  of  particulars 
filed  with  the  plea;  lb 

32  Jurisdiction  of  justice  of  the  peace  as 
to  setoffs.  A  justice  of  the  peace  may  enter- 
tiiin  jurisdiction  of  a  set-off  which  is  for  a  sum 
larger  thin  that  fixed  by  la\f  as  the  limit  of 
his  jurisdiction,  if  t'e  balance  due  the  de- 
fendant after  deducting  plaintiff's  demand, 
be  within  his  jurisdiction  ;  Glass  v.  Moss^  1 
H.  519. 

33.  New  trial  on  refusing  set-off.  A  new 
triaLwill  not  be  allowed  to  the  defendant  in- 
sisting on  his  right  to  set-off  or  pay  a  debt  in 
bank  notes,  unless  he  bring  the  notes  into 
court ;  Kershaw  v  Merchants'  Bank  of  N,  F., 
7  H.  386. 

34.  Set-off  against  claim  of  a  county. 
Whether  in  a  suit  by  the  county  treasurer  for 
the  recovery  of  school,  or  three  per  cent,  funds 
loaned  by  him  at  interest,  county  warrants 
and  the  general  indebtedness  of  the  county 
may  be  pleaded  as  a  set-off;  Quceref  But 
however  this  may  be,  after  judgment  re- 
covered, a  court  of  chancery  will  not  allow 
such  claims  as  a  set-off;  Cannon  v.  Gart- 
man,  43  M.  581. 
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X.  Miscellaneous  A 144 

I.  The  Sheriff's  Bond  and  Actions  on  it, 
and  Oath. 

1.  Bond  payable  to  the  governor.  Whether 
Ihe  official  bond  of  a  sheriff  payable  to 
the  jDTOvernor  and  his  successors  in  office,  is 
valid  or  not ;  Quoere  f  FadcUe/ord  v.  Moore, 
3  G.  622. 

2.  Pleading  the  infufffidency  of  the  bond. 
A  plea  to  a  motion  made  against  the  sureties 
of  a  sheriff,  setting  up  the  invalidity  of  the 
bond,  upon  the  ground  that  it  is  payable  to 
the  governor  instead  of  to  the  State,  should 
expressly  negative  the  execution  of  any  offi- 
cial bond  by  them,  payable  to  the  State ;  a 
simple  averment  that  a  certain  instrument 
executed  by  them  on  a  day  named,  is  void  as 
an  official  bond,  because  it  is  payable  to  the 
governor  and  not  to  the  State,  will  not  do ; 
lb. 

3.  The  bond  must  be  valid.  In  a  motion 
against  the  sheriff  and  his  sureties  for  a  neg- 
lect of  his  official  duty,  the  bond  of  the 
sheriff  is  matter  of  inducement  and  not  the 
foundation  of  the  suit;  but,  still  the  parties 
cannot  be  made  liable,  unless  the  bond  be 
valid;  Tfe. 

4.  Liability  of  sureties  to  defendant  in 
execution.  In  an  action  on  a  sheriff's  bond, 
-which  was  conditioned  "that  he  would  well 
and  truly  execute,  and  due  return  make  of 
all  process  and  precepts  to  him  lawfully 
directed,  and  pay  and  satisfy  all  sums  of 
money  by  him  received,  by  virtue  of  any  such 
process  or  precept,  to  the  person  or  persons 
to  whom  the  same  are  due  f  it  was  assigned 
as  a  breach  of  the  condition,  '*  that  the  sheriff 
had  an  execution  in  his  hands  against  the 
plaintiff  in  this  action ;  that  the  plaintiff  had 
paid  the  sheriff  in  depreciated  currency,  a 
sum  sufficient  to  satisfy  the  execution, 
T^ith  the  discount  on  the  funds  added,  and  the 
plaintiff  in  the  execution  refused  to  receive 
It,  and  the  defendant  therein  (the  present 
plaintiff)  was  compelled  to  pay  the  execu- 
tion again,  and  that  the  sheriff  on  due  de- 
mand made,  had  failed  and  refused  to  pay 
back  to  the  plaintiff  the  uncurrent  funds  he 
had  paid  on  the  execution  :  "  Held,  on  demur- 
rer to  the  declaration,  that  the  assignment  of 
the  breach  was  bad ;  that  the  plaintiff  did 
not  come  within  the  condition  of  the  bond,  or 


in  the  contemplation  of  the  law,  which  required 
its  execution ;  that  in  making  payment  of 
the  execution  in  funds  not  authorized  by  law, 
the  defendant  (now  plaintiff)  assumed  the 
risk  of  the  plaintiff's  approving  it,  and  that 
the  sureties  on  the  bond  were  not  resMonsi- 
ble.  though  the  sheriff  was ;  Brown  v.  Mosdy^ 
11  S.  &  M.  3.'>4. 

5.  Declaration  on  bond :  Approved  of  bond. 
In  an  action  on  a  sheriff's  bona,  it  is  not  neces- 
sary to  aver  that  the  chief  justice  of  the  County 
Court  administered  the  official  oath  to  the 
sheriff,  or  approved  his  bond  and  sureties.  Is 
the  endorsement  of  such  approval  on  the 
bond,  e8.sential  to  its  validity;  Quoere?  But 
the  declaration  should  aver  that  the  money 
sued  for  was  collected  by  the  sheriff  while  in 
office;  Carmichael  v.  The  Governor,  3  H. 
236. 

6.  Neia  bond  :  Apfrroval,  ^c.  It  is  doubt- 
ful under  the  legislation  in  this  State,  as  it 
existed  in  1840.  whether  the  Board  of  Police 
or  the  Probate  Court  had  juripdiction  to  give 
relief  to  sureties  on  a  sheriff's  bond,  who 
petitioned  for  a  release,  and  that  a  new  bond 
should  be  given  by  the  sheriff.  But  the  pr(»- 
bate  judges  at  that  thne  were  vested  with  the 
power  of  approving  the  bonds  of  sheriffs.  In 
that  year,  a  surety  on  a  slieriff's  bond,  peti- 
tioned the  Probate  Court  for  relief,  and  the 
sheriff,  under  the  judgment  of  that  court, 
gave  a  new  bond,  m  legal  form,  which  waa 
approved  by  the  probate  jndi^e  in  due  form  : 
Hdd,  that  whether  the  court  bad  jurisdiction 
or  not,  the  b'-nd  was  good,  as  a  voluntary 
bond,  and  being  in  legal  form,  and  approved 
by  the  proper  officer,  it  was  binding,  and  the 
statutory  remedy  by  motion  would  Tie  on  it; 
McCrosky  v.  Riggs,  9  S.  &  M.  107. 

See  De  Soto  Co.  v.  Dickson,  digested  in 
Tax  Collkctor,  12. 

7.  Same :  Liability  of  sureties  on  new  bond. 
Property  levied  ou  by  a  sheriff  under  an 
attachment,  and  which  is  not  sold  by  him 
under  the  vendi.  eocponas  after  judgment  and 
from  which  the  levy  has  not  been  legally 
removed,  is,  in  contemplation  of  law,  in  pos- 
session of  the  sheriff,  until  the  return  day  of 
the  vendi.  exponas  ;  and  hence,  if  he  omit  to 
account  for  it  legally  in  his  retnrn  on  the 
vendi.  exponas,  his  sureties  on  a  new  bond 
executed  oy  him  on  the  day  before  said  return 
day,  will  be  responsible ;  Oarrett  ▼.  HamhUn, 
lis.  &M.  219. 

8.  Judgment  against  sheriff  no  evidence 
against  his  sureties.  A  judgment  against 
the  sheriff  alone,  rendered  without  notice  to 
his  sureties,  is  no  evidence  against  them,  in 
a  subsequent  action  for  the  same  cause ;  ibey 
belhg  neither  parties  nor  privies  thereto; 
Carmichael  v.  The  Governor,  3  H.  236 ;  Tor- 
rey  v.  Jordan,  4  H.  401. 

9.  Sureties  entitled  to  notice  of  suit 
against  them.  Judgment  cannot  be  rendered 
against  a  sheriff's  sureties,  upon  notice  to 
him  alone;  Torrey  v.  Jordan.  4  H.  4iil. 

10.  Administration  of  official  oath.  The 
probate  judges  of  this  State,  from  the  year 
1833,  to  the  adoption  of  the  Rev.  Code  of 
1857,  were  vested  by  law  with  the  authority 
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to  adroiBiater  official  oaths  to  the  sheriffs  of 
their  respective  counties ;  Alexander  v.  PoVCf 
10  G.  737. 

See  further  for  actions  against  sheriff,  next 
sab-dlvision.  « 

n.  Bemedies  against  Sheriff. 
1.  Kotiont  against  them. 

11.  StcUvie  allowing  motions  strictly  con' 
strued.  The  statutes  giving  summary  pro" 
ceedings  by  motion  against  sheriffs,  attorneys^ 
&c.,  must  be  strictly  construed,  and  are  not 
to  be  extended  beyond  their  letter ;  Lombard 
V.  Whiting,  W.  229;  Connell  v.  Lems,  W 
251. 

See  Attorney  at  Law,  31. 

12.  Sam^:  Statute  is  constittUioncd,  The 
statute  authorizing  summary  proceedings,  by 
motion,  against  a  sheriff  and  his  sureties,  for 
official  misconduct,  is  not  a  violation  of  that 
provision  of  the  constitution  which  guaran- 
tees the  right  of  trial  by  jury  ;  Lewis  v.  Gar- 
retes  AdmW,  5  H.  434. 

13.  Form  of  the  motion.  In  such'  pro- 
ceedings, it  is  not  necessary  to  set  out  the 
bond  in  the  motion.  It  is  sufficient  to  de- 
scribe  it  as  the  official  bond  of  the  sheriff, 
and  to  name  the  sureties  thereon  ;  Jh. 

14.  When  the  motion  may  he  made.  A  mo- 
tion against  a  sheriff  for  a  failure  to  return  an 
execution,  is  not  required  to  be  niade  at  the 
return  terra  of  the  execution,  but  may  be 
made  at  a  subsequent  term ;  Steen  v.  Briggs, 
3  8.  &  M.  326. 

1 5.  Notice  of  the  motion  is  necessary.  The 
sheriff  is  entitled  to  be  served  with  notice 
of  the  motion  against  him;  Vance  v.  CtnmelU 
W.  254.  And  the  sureties  are  also  entitled 
to  notice  of  the  mo^eon  against  them  :  Demoss 
V.  Campf  5  H.  516;  Coleman  v.  Saunders^  5 
B .  2y7  ;  8.  P.,  Torrey  v,  Jordan,  supra,  9. 

16.  Waiver  of  notice.  But,  after  the  sher- 
iff and  his  sureties  have  appeared,  and  con- 
tested a  motion  against  them  on  the  merits, 
it  will  then  be  too  late  for  the  first  time,  to 
raise  an  objection  to  the  sufficiency  of  the 
Dotice  outhe  motion;  Izod  v.  Addison,  5  H. 
432. 

17.  Service  of  the  notice.  If  the  service 
of  the  notice  be  made  by  the  coroner — though 
it  is  not  an  official  act — it  will  be  good  if 
properly  proven ;  and  if  the  defendants  pro- 
dace  a  copy  of  the  notice  given  them  by  the 
coroner,  this  is  proof  of  service.  And,  where 
the  coroner  returns  that  he  duly  served  the 
notice,  and  it  does  not  appear  from  the  bill 
of  exceptions,  that  due  proof  of  service  wa» 
DOt  made  aliunde  of  this  return,  the  judg- 
ment of  the  court,  holding  that  there  was  due 
8**rvice  of  notice  will  be  presumed  correct ; 
Coleman  Y.  Miss.  ^  Ala.  R.  R.  Co.,  5  H. 
419. 

It  is  no  part  of  the  official  duty  of  a  sher- 
iff to  serve  such  a  notice,  but  if  he  do  serve  it. 
and  the  service  be  duly  proven,  it  will  be 
sufficient;  Lewis  v,    QarretVs  Adm*r,  5  U. 

4;i4. 

18.  The  notice  is  the  only  process  on  a  mo- 
tion.    In  summary  proceedings  by  motion, 
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asrainst  the  sheriff  and  his  sureties,  no  other 
process  is  required  to  bring  the  parties  into 
court,  than  notice  of  the  motion  proven  to 
have  been  duly  served  on  them ;  Leiois  v. 
Garret fs  AdmW,  5  H.  434. 

1 9.  Motion  :  Notice  :  The  pleadings : 
Farm  of  notice.  The  motion  against  a  sher- 
iff and  his  sureties  for  a  failure  to  pay  over 
money,  and  the  notice  thereon,  constitute  tho 
pleadings  in  that  proceeding;  and  the  notice 
IS  sufficient  if  directed  to  the  sheriff  as  such, 
and  to  the  sureties  (naming  them),  ''as  sure- 
ties on  the  official  bond  of  said  sheriS ;  '* 
HamUin  y.  Foster,  4  S.  &  M.  139. 

20.  Trial:  Regularity  of  the  proceedings : 
Waiver.  After  trial  of  a  motion  on  the  mer- 
its, the  regularity  of  the  pleadings  on  the 
motion  cannot  be  objected  to  ;  Leiois  v.  Gar- 
rett's AdmW,  5  H.  434.  And  so,  the  suffi- 
ciency of  the  notice  cannot  bp  objected  to, 
after  trial  on  the  merits ;  Izod  v.  Addison, 
supra.  16. 

21.  Trial,  an  admission  of  character  of 
the  defendaivts.  An  appearance  by  parties 
proceeded  against  by  motion,  as  a  sheriff  and 
nis  sureties  on  his  official  bond,  and  a  defence 
of  the  motion  on  the  merits,  are  an  admission 
by  them  of  the  character  in  which  they  are 
sued.  If  the  sureties  desire  to  deny  that 
they  are  such,  they  must  crave  oyer  of  the 
bond,  and  plead  non  est  factum  ;  Hamblin  v. 
Foster.  4  S.  &  M.  139. 

22.  Jury  trial  on  motion.  Where  no  fact 
is  disputed  on  the  trial  of  a  motion  but  the 
service  of  the  notice,  the  defendants  are  not 
entitled  to  a  trial  by  jury ;  Coleman  v.  Mi'^s. 
Sr  Ala.  R  R.  Co.,  5  H.  419. 

23.  Discontinuance  as  to  sureties.  In  a 
motion  agamst  a  sheriff  and  his  sureties,  a 
discontinuance  may  be  entered  as  to  the  sure- 
ties not  served  with  notice;  McCrosky  v. 
Riggs.  12  S  &  M.  712. 

24.  Defence  to  m-tion :  Plaintiff ' s  receipt. 
On  the  trial  of  a  motion  against  a  sheriff  for 
the  fine  allowed  by  the  statute,  tor  a  false  re- 
tarn  upon  an  attachment,  in  not  including  in 
the  levy  six  bales  of  cotton,  the  levy  and  sale 
of  the  cotton  having  been  proven,  the  sheriff 
introduced  in  evidence,  receipts  of  the  plain- 
tiff, in  '*  part  of  the  payment  of  the  proceeds 
of  perishable  property  sold,"  &c. :  Hdd,  if  it 
haa  been  made  affirmatively  to  appear,  that 
the  receipts  were  tor  the  proceeds  of  the  sale 
of  the  cotton  omitted  from  the  return,  it 
would  perhaps  have  availed  the  sheriff  as  a 
defence,  but  as  it  appeared  that  there  was 
other  perishable  property  sold,  the  fact  that 
the  receipts  were  given  for  the  proceeds  of 
the  cotton,  was  not  shown ;  Garrett  v.  Hamb- 
lin, 11  S.  &  M.2I9. 

2.    Actions  against  Sheriff  for  Failure  to  Pay 
over  Koney. 

25.  Motion  against  sheriff  alone.  The 
plaintiff  in  execution,  may  proceed  by  motion 
against  the  sheriff  alone  (without  joinini;  his 
sureties),  for  a  failure  to  pay  over  money 
collected  by  him  on  execution  ;  Dunn  v.  New- 
man, 7  H.  582. 

06.    Flaintiff  may  waive  the  damages. 
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The  plnintiff  in  snch  a  motion  may  waive  the 
statntory  damages,  and  claim  only  the  prin- 
cipal snm  collect<^d    Tb. 

37.  Suit  by  dssignee  of  the  judgment,  A 
sheriff's  bond   contains  a  stipulation  to  pay 

•over  money  collected  by  him  to  the  plaintiff 
in  execution  or  his  assignee,  and  for  this 
reason  an  action  may  be  maintained  on  it  in 
the  nsime  of  the  governor  for  the  use  of  the 
assignee,  toenh-rce  payment  of  money  Recol- 
lected by  the  sheriff.  If  it  were  not  for  this 
stipulation,  the  action  must  have  been  brought 
in  the  name  of  the  plaintiff  in  execution  as 
usee  ;  Mntthews,  Gov  ,  ifc,  v.  Bailey.  3  C.  33 
(citing  Wilson  v.  McElroy.  2  S.  &  M.  241  ; 
Brown  V.  Lester,  13  >.  AM.  392). 

38.  Execution  evidence  in  such  action. 
Executions,  by  virtue  of  which  the  sheriff  has 
collected  money,  are  admissible  in  evidence 
against  him  in  an  action  on  his  bond,  for  a 
failure  to  pay  it  over.  And  where  the  action 
is  by  anoth  r  sheriff,  for  his  costs  so  collected, 
it  is  no  objection  to  the  execution  that  the 
fee  bill  of  the  original  execution  was  not  at- 
tached to  the  execution  on  the  forthcoming 
bond;  Mclnfyrew  Weather  shy.  1  H.  331. 

39.  Notice  from  att  omey  not  to  pay  client. 
The  sheriff  is  not  justified  in  refusing  to  pay 
over  money  collected  by  him  when  it  is  de- 
manded by  the  plaintiff,  because  the  plaintiff's 
attorney  has  notified  him  not  to  pay  it — the 
attorney's  fees  on  that  judgment  being  paid  ; 
Dunn  V.  Netoman.  7  H.  582. 

40.  May  pay  to  plaintiff's  cUtorvey.  The 
sheriff  is  authorized  to  pay  over  money  col- 
lected by  him  on  execution,  to  the  planitilTs 
attorney  of  record,  unless  he  be  expressly 
notified  by  the  plaintiff  not  to  do  so.  The  mere 
expression  by  the  plaintiff  of  a  wish  that  the 
attorney  should  not  have  the  money,  will  not 
do ;  Busier  v.  Jonesy  7  U.  587. 

41.  Refusal  to  pay  on  the  ground  of  dis- 
puted title.  Where  a  sheriff  seeks  to  justify 
his  refusal  to  pay  to  the  plaintiff,  money  col- 
lected under  execution,  upon  the  ground  that 
there  is  a  controversy  respecting  the  title  to 
the  money,  which  he  asks  the  court  to  deter- 
mine, be  must  set  forth  in  his  plea  the  facts 
on  which  he  claims  justification,  so  that  the 
court  may  determine  their  sufficiency,  and 
may  also  determine  whether  the  plaintiff  is 
entitled  to  the  money ;  Trotter  v,  Parker^  9  G. 
473. 

41a.  As  to  plea  to  action  on  bend,  see 
Pleading,  1;:^. 

III.    Sheriff's  Betnm,  and  Us  Duties  and 

Liabilities  in  relation  thereto. 

1.    Amendment  of  Sheriff's  Beturn. 

42.  Amendments  allowed  It  is  the  univer- 
sal practice  to  allow  sheriffs  to  amend  their 
returns  according  to  the  facts;  Gamer  v. 
Colli7is  W  518. 

43.  Amendment  of  return  07i  mesne  pro- 
cess. The  sheriff's  return  on  me-vtie  process 
cannot  be  amended  after  judgment  and  after 
the  term  has  passed  at  which  the  judgment  is 
rendered;  Dorsey  v.  Peirce,  ^  H.  173;  Col- 
lins.y,  Ttrrally  2  S.   &  M.   383;  Hughes  v. 


Lapice,  5  S.  &  M.  451 ;  Planters*  Bank  v. 
Walker,  3  S.  &  M.  409. 

Nor  can  it  be  amended  after  the  return 
terra  without  notice  to  the  adverse  party. 
But'if  the  return  be  crood.  avoid  amentlraent 
will  not  vitiate  it;  Williams  v.  Doe  ex  dm. 
Oppdt,  1  S.  &  M.  559.  See  Process,  26  et 
seq.    . 

44.  Amendment  of  return  on  final  process. 
The  return  of  the  sheriff  on  final  proc**8Sinay 
be  amended  after  the  return  term  ;  Planters* 
B*k  V.   Walker,  3  S.  &  M.  4  9. 

45.  That  sheriff  cannot  make  amendment 
after  his  term  of  office  has  expired.  See  Pro- 
cess, 26,  et  seq.    Amendment,  31,  et  seq, 

2,  Fonn  and  time  of  Betarn. 

46.  As  to  the  form,  see  Prcorss,  9  to  25. 
47    Sheriff  cannot  enter  the  return  after 

the  return  day.  The  sheriff  has  no  power  to 
enter  a  return  on  a>!.  fa.  after  its  retcrn  day 
has  elapsed,  not  even  to  enter  facU  which 
transpired  before  that  day  ;  Andersons,  Car- 
lisle. 7  .H.  408. 

8.  Impeachment  of  and  Explaining  Betnra. 

48.  Poxoer  to  impeach  as  between  the  par- 
ties. Whilst  it  seems  that  the  truth  of  a 
sheriff's  return  upon  an  execution  cannot  be 
collaterally  jm peached  between  the  parties 
to  the  process,  yet  the  legal  effect  of  the  re- 
turn may  be  inquired  into  and  determined ;  and 
it  is  no  infringement  of  this  rule  to  hold  that 
a  return  of  "stayed  by  order  of  the  plaintiff's 
attorney,"  m  ide  by  a  sheriff  on  an  execution, 
meant  his  attorney  of  record,  and  that  the  at- 
torney had  no  such  power  to  make  the  stay ; 
Doe  V.  Inrferso'l.  US  AM.  249. 

49.  Explaining  the  return,  A  sheriff  can- 
not be  permitted  to  impeach  his  own  return, 
but  this  rule  does  not  prevent  the  sheriff 
from  showing  hoio  a  particular  act  was  done, 
which  is  returned  by  him  generally  as  having 
be^n  done ;  the  legal  effect  of  the  return  and 
the  explanation  being  the  same.  Hence,  if 
he  return  that  the  property  levied  on  was 
sold,  and  the  proceeds  paid  to  a  certain  ex- 
ecution creditor,  who  was  the  purchaser  of 
the  property  sold,  it  will  not  be  error  to  al- 
low him  to  show  that  the  money  bid  was  not 
in  fact  paid,  but  merely  receipted  for  by  the 
creditor,  this  being  in  effect  the  same  as  the 
return ;  ShotweU  v.  Hamblin,  1  C.  156. 

And  so  where  the  return  on  process  is 
"  executed,"  it  is  not  a  contradiction  of  it  to 
show  that  it  was  executed  by  leaving  a  copy 
at  the  residence  of  the  defendant,  and  that 
there  was  no  persoual  service ;  Lapiece  v. 
Hughes.  2  0.  69. 

50.  Sheriff  cannot  contradict  his  r^um. 
The  sheriff  cannot  contradict  his  return  that 
certain  property  was  sold  under  a  JL  fa.  on 
which  the  return  is  made ;  ShotweU  v.  Hawb- 
tin,    1   0   156     (citing    Planters'    Bank    v. 

Walker,  3  S.  &  M.  4o9). 

51.  Sheriff  as  a  witness  to  impeach  his  re- 
turn. A  sheriff  will  not  be  permitted  to 
testify  as  a  witness  in  impeachment  of  his 
own  return;    Doe  ex  dem,,  Sfc,  v.  Snyder, 
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3H.  66;  Planters'  Bank  v.  Walker,  ZS 
M.  409. 

4.  Failure  to  Betnrn. 

52.  LiahUity  for  failure.  If  the  sheriff 
fail  to  return  a  fi.  fa.  on  the  return  day,  he  is 
liable,  on  motion,  for  the  amount  of  it,  and 
eigrht  per  cent,  interest  and  five  per  cent, 
damajres;  Hdm  v,  Gridley,  W.  511.  And 
the  liability  is  the  same  wliether  the  defend- 
ant had  property  in  the  county  or  not.  The 
liability  arises  from  the  failure  to  return,  and 
not  from  the  fact  that  the  plaintiff  is  injured 
thereby;  Sfeen  v.  Briggs,  3  S.  &  M.  326; 
Moorehead  v.  Holliday\  1  3.  &  M.  625.  And 
the  return  must  be  made  to  the  clerk's  office 
from  which  the  execution  issued  ;  and  the  re- 
turn of  "nidlabona**  is  not  pvon primafacie 
evidence  that  the  execution  was  returned  into 
the  clierk's  office  on  the  proper  day.  The  re- 
turn into  the  clerk's  office  and  its  date,  are 
matters  in  pats  and  depend  on  proof  by  parol 
U  stimony  ;  Izod  v.  Addiaon,  5  H.  432. 

8ee  KxKcuTioN,  8.5. 

5.  Setting  aside  Beturn,  and  Sheriff's  Receipt. 

53.  Court's  power  to  set  aside.  The  court 
has  control  over  its  own  process  and  over  its 
own  officers ;  and  it  may  (without  the  inter- 
vention of  a  jury),  though  a  jury  trial  be  de- 
manded, hear  proof  and  set  aside  a  sheriff's 
return  of  satisfaction  on  an  execution,  if  it 
be  illegally  and  improperly  made  ;  or  it  may 
empanel  a  jury,  or  not,  in  its  discretion; 
Anderson  v.  Carlisle,  7  H.  408;  Planters' 
Bank  v.  Spewer,  3  S.  &  M.  305.  But  the  re- 
turn cannot  be  set  aside  except  on  notice  to 
♦  he  sheriff  or  to  the  defendant;  Mann  v. 
NichfAs,  1  8.  &  M.  257.  And  so  a  sheriff's 
receipt,  for  money  paid  on  an  execution,  may 
be  explained  or  contradicted  by  parol ;  and 
it  may  be  invalidated  by  showing  that  it  was 
given  for  improper  funds  not  receivable  in 
payment  of  tne  execution ;  Gasqutt  v.  War- 
ren, 2  S.  &  M.  514;  Cailttt  v.  Alexander ,  4 
U.  404. 

6.  Mitoellaneons  as  to  Sheriff's  Beturn. 

54.  Tke  return  day.  The  Act  of  1838 
grave  the  sheriff  until  the  middle  of  the  term 
of  the  court  to  return  executions.  Under 
this  act.  where  the  term  is  for  twelve  days. 
the  sherifi  roust  make  his  return  before  the 
expiration  of  the  sixth,  or  it  will  be  too  late* 
to  save  him  from  the  penalty  of  the  statute ; 
Steen  v.  Briggs,  3  S.  &  M.  326. 

55.  Sheriff's  return  as  evidence.  The  re- 
turn of  a  sheriff  upon  process,  when  made 
in  the  proper  discharge  of  his  duty,  and  the 
commands  of  the  writ,  is  evidence  between 
third  parties ;  and,  in  some  cases,  for  the 
sheriff  where  he  is  a  party;  but  it  is  not  evi- 
dence for  him  where  he  shows  he  has  not 
done  his  duty;  Rowland  v.  Gridley,  1  H. 
210. 

66.  Return  of  service  of  notice  in  ejectment. 
A  t  common  law,  the  notice  in  ejectment  might 
be  served  either  by  a  private  person  or  the 
sheriff,  but  whether  served  by  one  or  the 
other,  an  affidavit  proving  the  service  was  ne- 
cessary ;  bat,  under  our  statutes,  the  sheriff's 


return   is   sufficient  without  affidavit ;    TTV/- 
Hams  V.  Doe  ex  dem.  Oppelt,  I  S.  A  M.  559. 

57.  On  chancery  process.  The  sheriff  was 
an  officer  of  the  iSapreme  Court  of  the  M  is- 
sissippi  Territory,  and.  us  such,  required  to 
execute  all  process  emanating  from  it;  and 
hence,  his  service  of  a  subpoena  from  the 
chancery  side  of  said  court,  though  it  be  not 
directed  to  him,  is  good,  and  his  simple  re- 
turn of  "Served"  is  sufficient  evidence  of 
service;  Smith  v.  Bradley,  6  S.  &  M.  48.5. 

lY.  The  LeYjf  and  Duties  and  Liabilities  in 
Belation  thereto. 

1.   How  the  Levy  it  to  be  Made. 

58.  As  to  what  is  a  levy  on  personally,  see 
ExKCUTioN.  28,  29. 

59.  Same :  As  to  realty,  see  Execution, 
30. 

2.  On  what  Interest  a  Levy  can  be  Hade. 

60.  As  to  (his,  see  Execution,  31  to  42. 

3.   Levy  where  the  Sheriff  has  Several 
Exeontions. 

61.  As  to  this,  see  Execution,  23. 

4.  Leyy,  where  there  are  Prineipal  and 
Sureties. 

62.  For  this,  see  Execution,  24  to  27. 
Principal  and  Surety,  41  to  46.  * 

6.  Levy  on  Partnership  Property. 

63.  As  to  this,  see  Partnership,  41,  42. 

6.  Levy  nnder  Voidable  Prooess. 

64.  Same.  The  sheriff  is  not  bound  to  in- 
quire into  the  regularity  of  the  issuance  of 
process  in  his  hands  to  be  executed,  but  only 
as  to  the  jurisdiction  of  the  court  issuing  it; 
he  must  obey,  therefore,  a  supersedeas  it 
issued  by  a  court  of  competent  jurisdiction, 
though  no  supersedeas  bond  was  given  prior  to 
its  issuance;  Williams  v.  Stewart,  12  8.  & 
M.  533  (citing  Walker  v.  Dowell,  4  S.  &  M. 
118). 

65.  Same :  Voidable  process  is  a  justifica- 
tion to  the  sheriff.  And  this  principle  was 
applied  in  favor  of  a  sheriff  who  had  levied  on 
personalty  claimed  by  a  married  woman,  not 
a  defendant  in  the  execution,  and  where  the 
sheriff,  upon  her  making  the  necessary  affi- 
davit, ana  execnting  a  claimant's  bond,  had 
delivered  her  the  property.  And  it  was  held 
on  a  motion  against  the  sheriff,  for  an  unau- 
thorized omission  to  levy  the  execution,  that 
the  bond  of  the  married  woman  was  not  void ; 
that  it  was,  if  not  valid,  at  most  only  voida- 
ble, and  that  the  tender  of  it  suspended  his 
right  to  proceed  with  the  execution,  and  he 
was  justified  in  delivering  the  property  under 
it;  Moore  v.  Chambers.  11  S.  &  M.  408. 

66.  Thai  levy  and  sale  under  voidable  exe- 
cution are  good,  see  Execution,  82,  90,  16, 
17,  18. 

7.  Omiition  to  Leyy  and  its  Conteqnenoot,  the 
Lost  of  Property  Levied  on. 

67.  Is  a  breach  of  the  sheriffs  bond.  The 
omission  to  levy  an  execution,  or  to  pay  over 
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money  collected  on  it,  is  a  breach  of  the 
sheriff's  bond;  Lewis  y.  OarreWs  AdmW^  5 
H,434. 

68.  VolurUary  omission:  Construction  of 
the  statute.  Under  the  statute  (H.  A  H.  642, 
{  42),  imposing  certain  liabilities  on  a  sheriff, 
who  shall  make  any  return  npon  an  execu- 
tion, which  shall  show  that  he  nas  voluntarily 
and  without  authority  of  law,  omitted  to  levy, 
it  is  not  necessary  that  the  return  should 
show,  in  so  manv  words,  that  he  •*  voluntarily 
and  without  authority  omitted  to  levy  it/'  It 
is  sufficient,  if  it  so  appear  from  the  return 
and  the  circumstances  surrounding  it.  A 
sheriff  has  control  of  process  in  his  hands, 
unless  otherwise  directed  by  the  plaintiff,  or 
other  competent  authority ;  and  if  he  fail  to 
discharge  his  duty  according  to  law.  it  can  but 
be  from  his  own  voluntary  act.  Hence,  if  he 
so  conduct  himself  with  regard  to  process 
in  his  hands,  that  he  is  at  last  unable  to 
render  it  available  for  its  ends,  he  brings 
himself  within  the  statute;  Garrett  v.  Ham- 
hiin,  11  S.  A  M.  219. 

69.  Same:  Case  in  judgment:  Loss  of 
property/  levied  on.  Where  a  sheriff,  who  had 
seized  property  under  an  attachment,  so  con- 

^  ducted  himself  with  reference  to  a  portion  of 
it.  that  a  part  was  taken  from  his  cust«>dy. 
and  a  part  escaped ;  and  where  the  plaintiff 
in  attachment  bad  obtained  his  judgment 
thereon. and  issued  his  venditioni expniias  to 
the  sheriff,  commanding  him  to  sell  the  at- 
tached property,  and  the  sheriff  in  his  return 
thereon,  made  no  mention  of  that  part  which 
had  escaped,  and  falsely  returned  as  to  the 
part  taken,  that  he  was  deprived  of  it  by 
force;  it  was  held  in  a  motion  against  the 
sheriff  and  his  sureties  for  a  voluntarv  and 
unauthorized  omission  to  levy  the  venditioni 
exponas,  that  both  he  and  his  sureties  were 
liable  for  the  property  taken,  and  also  for  the 
property  which  had  escaped  ;  Ih, 

70.  Same :  Duty  of  sheriff  to  preserve  nrop- 
erty  levied  on.  It  is  the  duty  of  the  sntriff 
who  has  seized  property  under  legal  process, 
to  provide  such  a  number  of  legal  guardians 
for  it,  as  the  amount  and  variety  of  the  prop- 
erty require  for  its  protection ;  and  his  omis- 
sion to  do  so.  if  the  property  be  lost,  will  be 
a  **  voluntary  and  unauthorized  omission  to 
levy,"  the  process  as  to  the  property  lost,  for 
which  the  sheriff  and  his  sureties  will  be  lia- 
ble under  the  statute;  lb, 

71.  Same:  Examples.  And  so  if  the  sher- 
iff lev^  on  a  horse,  and  turn  it  into  a  field, 
where  it  dies  for  want  of  food,  he  is  liable ; 
and  so,  if  having  levied  on  a  slave,  he  loan 
him  to  the  defendant,  and  the  slave  be  re- 
turned to  the  sheriff,  and  afterwards  he 
escape  and  go  to  the  defendant,  where  the 
sheriff  permits  him  to  remain,  the  sheriff 
will  be  liable ;  lb, 

72.  Same:  Liable  cohere  the  property  is 
wrongfaUy  taken  from  him,  ti  personal 
property  levied  on.  be  wrongfully  taken  from 
the  possession  of  the  sheriff  or  his  bailee,  he 
is,  nevertheless,  liable  to  the  plaintiff  in  exe- 
cution for  its  value,  to  be  ascertained  by  a 
jury ;  or  if  the  sheriff  return  the  value  on  the 


execution,  he  may  be  made  liable  for  that,  on 
motion  without  a  jury;  Collins  v.  TerraU,  2 
S.  &  M.  383. 

73.  Same:  Liability  where  plaintiffs  pays 
sheriff  bailee,  ^c.  Where  the  plaintiff  m  an 
attachment,  endeavored  to  increase  the  inter- 
est of  a  deputy  sheriff,  in  a  full  and  faithful 
discharge  of  his  duty,  in  the  safe  keeping  of 
the  property  seized,  by  a  promise  of  pecuni- 
ary reward,  this  will  not  make  the  deputy 
sheriff  the  plaintiff's  agent,  so  as  to  relieve 
the  sheriff  from  responsibility  for  the  illegal 
acts  or  omissions  of  his  deputy,  done  without 
the  consent  of  the  plaintiff;  Garrett  v.  Ham- 
blin.ll  S.  &M.  219. 

74.  Same :  Where  he  has  returned  person- 
altyj  because  realty  was  levied  on,  A  sheriff 
who  has  levied  an  execution,  is  bound  to  make 
a  legal  disposition  of  the  property  levied  on ; 
and  will  be  liable  on  his  bond  for  the  conse- 
quences of  his  omission  to  do  so.  And  if  he 
has  levied  the  same  execution  on  realty  and 
personalty,  and  the  former,  being  appraised 
under  the  valuation  law  (see  that  title), 
would  not  sell  for  two-thirds  of  its  appraised 
value,  whereby  a  sale  of  it  was,  unaer  the 
statute,  postponed  for  twelve  months,  it  will 
be  no  excuse  for  the  sheriff's  voluntarily  re- 
turning the  personalty,  that  the  two-thirds 
appraiKcd  value  of  the  land  was  more  than 
sufficient  to  pay  the  debt.  It  was  his  duty 
to  have  sold  the  personalty  under  the  levy; 
Butler  V.  Williams,  14  S.  &  .M .  U. 

Ih,  S*ime:  The  thirty  per  cent,  damages. 
Where  a  judgment  is  recovered  against  a 
sheriff  and  his  sureties  on  a  motion  against 
them  for  a  voluntary  and  unauthorized  omis- 
sion to  levy  an  execution,  interest  at  the  rate 
of  thirty  per  cent,  per  annum,  from  the  return 
day,  follows  as  a  matter  of  course,  without 
any  previous  demand  by  the  plaintiff;  Garrett 
V.  Hamhlin,  11  S.  &  .M.  219. 

76.  Has  no  power  to  levy  on  property  not 
the  defendant's,  A  sheriff  cannot  justify  the 
taking  of  the  goods  of  a  person  not  a  party 
to  the  execution  in  his  hands,  and  he  is  liable 
to  the  owner,  in  replevin,  if  he  so  take  his 
goods  ;   Yai'borough  v.  Harper,  3  0.  112. 

76a.  The  defendant  pointing  out  property 
to  be  levied  on.  Where  the  defendant  iu  exe- 
cution points  out  personal  property  to  the 
sheriff  to  be  leviea  on,  which  is  accordingly 
done ;  this  is  an  admission  by  the  defendant 
of  the  liability  of  the  property  to  be  levied  on, 
and  he  cannot  afterwards  object  that  it  was 
not  liable ;  Jayne  v.  Dillon,  6  G.  283. 

Y.  Sheriff's  Power  to  Ckdleot  Money  fircMn  a 

Judgment  Debtor. 

1.  The  Keoessity  for  an  Execution. 

77.  Same,  A  sheriff  has  no  power  to  re- 
ceive payment  of  a  judgment,  unless  he  have 
an  operative  execution  in  his  hands  emanatini^ 
from  the  judgment;  Plantent'  Bank  v.  ScoU^ 
5  H .  246.  A  nd  if  he  receive  payment  without 
such  execution,  his  acts  are  unofficial,  and 
not  obligatory  on  the  plaintiff,  unless  he  acte4 
by  the  plaintiff's  consent — in  which  case,  he 
will  be  considered  as  the  private  agent  of  the 
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plaintiff,  and  his  acts  and  responsibilities  will 
oe  regulated  by  the  law  of  principal  nnd 
agent.  Hence,  if  be  receive  the  money  with- 
ont  an  execution,  by  the  consent  of  the  plain- 
tiff, bis  act  will  be  binding  on  the  plaintiff, 
though  he  received  bank  paper  (whicn  was  at 
par),  instead  of  gold  and  silver,  which  he  was 
instructed  to  take — the  debtor  in  the  execu- 
tion having  no  notice  of  the  instructions; 
Crane  v.  Bedwelly  3  C.  507  {chingMcFarland 
v.  Wilson,  2  S.  &  M.  269,  and  post,  78), 

78.  Colleclion  and  sale  after  return  day  of 
execution.  The  sheriff  is  a  mere  officer  of 
the  law,  with  power  to  enforce  the  process  of 
the  court ;  and  when  the  process  has  expired 
by  limitation,  the  sheriff's  powers  have  ex- 
pired with  it ;  and  hence,  he  has  no  power  to 
receive  money  on  an  execution,  after  the 
return  day  thereof,  though  the  execution  still 
remain  in  his  hands.  If  he  be  special  agent 
of  the  plaintiff,  with  power  to  collect  the 
money  without  execution,  be  may  do  so  as 
such  agent,  but  not  as  sheriff,  without  an 
operative  execution ;  McFatland  v.  Wilfion, 
2  S.  &  M.  269  (see  ante,  77);  S.  P.,  Wood 
V.  Robinson,  3  S.  <fe  M.  271  ;  Lehr  v. 
Rogers,  3  S.  &  M.  468 ;  Kane  v.  PreUon,  2 
C  133;  Edwards  v.  Jngrahnm,  2  G.  272, 
for  which  see  Execution,  63,  64. 

79.  Same,  And  if  the  sheHff  receive 
money  without  execution  or  after  the  riturn 
day  he  will  not  be  liable  on  his  official  bond ; 
nor  is  he  bound  in  such  case  to  give  notice  of 
it  to  the  plaintiff  in  order  to  put  in  operation 
the  statute  of  limitations  against  the  plaintiff, 
against  plaintiff's  attempt  to  hold  him  liable 
for  it ;  Edwards  v.  Ingraham,  2  G.  272. 

2.  The  Funds  he  must  Beoeive. 

80.  Can  take  nothing  hut  legal  tender.  The 
sheriff  can  receive  notiiing  in  payment  of  an 
execution  but  legal  tender  money  ;  Planters' 
Bank  v.  Scott ^  5  H.  246.  He  cannot  receive 
bank  notes  in  satisfaction,  and  if  he  do  so, 
and  so  endorse  the  execution  satisfied,  it  will 
be  set  aside ;  Tvit  v.  Fidgham,  5  H.  621 ; 
fcj.  P.,  Andtrson  v.  Carlisle,  7  H.  408;  Gas- 
quel  V.  Warren.  2  S,  &  M.  514;  Davis  v. 
I^ryor,  6  fcJ.  &  M.  114.  The  payment  in  any- 
thing but  legal  tender,  is  no  satisfaction  of 
the  execution,  unless  the  plaintiff  directed  it, 
or  afterwards  ratified  it ;  Uasqatt  v.  Warren^ 
supra.  See  generally  on  this  subject,  Exb^ 
cuTiON,  56  to  59. 

VI.  Sheriff's  Duty  to  Appropriate  Money 
where  there  are  seyeral  Ezeoutions 
against  the  Defendant. 

81.  His  duty  to  appropriate  the  money  to 
oldest  execution  levitd.  Where  a  motion  was 
made  against  a  sheriff  for  not  appropriating 
money  made  by  a  sale  under  several  executions, 
to  the  one  emanating  from  the  oldest  judg- 
ment which  was  against  the  defendant  as 
second  endorser,  the  others  being  against 
hi  in  as  principal,  it  was  held  to  be  no  defence 
for  the  sheriff,  that  he  might  have  made  the 
money  on  that  execution,  out  of  the  first  en- 
dorser, if  he  had  discharged  his  duty  accord- 
ing to  law  J  Hambliu  v.  Foster,  4  b.  &  M.  139, 


82.  As  to  shenff's  power  and  duties  in  ap- 
propriating money  to  the  oldest  execution, 
when  it  wns  not  levied  both  before  and  after 
the  passage  of  the  enrolment  law,  see  Exrcu- 
TioN,  62,  92,  97a,  and  Judgment,  90,  et  seq, 

83.  Liability  of  the  sheriff  under  the  en- 
rolment law  of  1844 :  Liability  of  junior 
creditor.  The  sheriff  is  liable  on  his  bond  to 
the  oldest  unsatisfied  judgment  creditor, 
whose  judgment  has  been  enrolled,  if  he  pay 
the  money  made  by  a  sale  under  a  junior 
judgment  to  the  plaintiff  in  a  junior  Judg- 
ment, even  though  it  be  done  by  mistake  of 
law ;  but  this  does  not  give  the  sheriff  or 
the  senior  creditor  any  claim  to  demand  the 
money  back  from  the  junior  creditor,  since  it 
is  not  unconscientious  for  him  to  receive  the 
avails  of  his  own  execution;  Tiffany  v. 
Johnson,  5  C.  227, 

84.  Same :  Where  such  sale  is  made  on  a 
credit.  But  where  the  sheriff  makes  a  sale 
of  property  on  a  credit,  and  for  the  tiote  of 
the  purchaser,  this  is  an  unauthorized  act, 
aoid  binds  only  tnose  parties  who  consented 
to  it;  and  if  the  return  of  the  sheriff  show 
tljis  to  be  done  under  a  junior  execution  in 
the  hands  of  the  sheriff,  the  plaintiff  in  a 
prior  judgment  duly  enrolled,  cannot  move 
the  court  for  an  appropriation  of  the  money, 
for  there  is  no  money  in  court  to  appropri- 
ate ;  but  the  older  judgment  creditor  may 
treat  the  sale  as  void,  and  levy  on  the  prop- 
erty so  sold;  lb,    {See  Chanckry,  279. 

85.  Liability  of  sheriff  for  not  appropri- 
ating money  collected  on  several  exei^ions. 
To  an  action  on  a  sheriff's  bond,  assigning  as 
a  breach,  that  the  sheriff  had  failed  to  apply 
money  collected  by  him  on  several  execu- 
tions,  to  the  execution  of  the  plaintiff,  it  was 
pleaded  that  the  plaintiff  was  the  purchaser 
of  the  property  of  the  defendant  in  execu- 
tion, at  the  sale,  and  that  he  retained  out  of 
his  bid  a  sum  greater  than  the  amount  due 
on  his  execution ;  and  to  this  the  plaintiff  re- 
plied that  he  did  not  retain  said  money  on 
said  execution:  Held,  that  the  replication 
was  bad,  because  it  did  not  show  by  what  au- 
thority or  right  the  plaintiff  had  retained  the 
money.  It  was  also  replied  to  said  plea,  that 
if  said  execution  had  been  levied  with  the 
others,  it  would  have  been  entitled  to  the 
money  raised  by  said  sale :  Held,  that  the 
replication  was  also  bad,  since  the  plaintiff 
was  purchaser  of  all  the  property  sold  at  the 
sale;  if  this  execution  was  prior  and  not 
levied,  it  was  still  a  lien  on  the  judgment 
which  the  plaintiff  had  purchased,  and  at  all 
events,  it  was  the  duty  of  the  plaintiff  pur- 
chasing it,  to  apply  it  to  the  oldest  execu- 
tion ;  Brown  v.  Hamblin,  1  C,  392. 

Vn.  Indemnifying  the  Sheriff; 

86.  See  Bond  of  Indemnity  to  Sheriffs. 

Vni.  Sheriff's  Deputy. 

87.  Deputy  not  legally  appointed,  A  per- 
son acting  as  deputy  sheriff,  who  has  not 
been  legally  appointed  as  such,  cannot  take  a 
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valid  forthcoming  bond ;  but  if  there  be  proof 
tbnt  he  acted  in  that  capacity,  it  will  not  be 
sufficient  evidence  that  he  was  not  appointed, 
that  the  probate  clerk  has  examined  his  office 
and  could  not  find  the  appointment,  especi- 
ally where  it  is  shown  that  the  probate  clerk 
who  held  the  office  when  the  appointment 
should  have  been  made  and  filed  in  his  office, 
kept  his  office  carelessly ;  Pritchard  v. 
Miftrs,  11  S.  &  M.  169. 

87a.  Special  deputy.  A  special  deputy 
may  be  appointed  under  the  hand  and  seal  of 
the  sheriff;  but  the  appointment  need  not  be 
filed  in  the  probate  clerk's  office  ;  nor  is  such 
appointment  required  to  be  made  on  the  writ 
the  deputy  is  appointed  to  execute,  nor  need 
it  be  filed  with  the  papers  in  the  case.  Where 
a  special  deputy's  name  i  >  signed  to  the  re- 
turn in  the  writ,  the  court  will  presume  his 
appointment  to  be  legal,  until  the  contrary  is 
shown  ;  Nelson  v.  Nye.  43  M.  124. 

88.  Same :  Estoppel  to  sheriff  to  deny  the 
appointment:  Unstooin  depwy.  Where  a 
motion  is  made  against  a  sherifi,  based  on  an 
illegal  return  made  by  one  signing  himt>el  fas 
deputy  sheriff,  if  the  sheriff  deny  thai  such 
person  was  his  deputy,  and  there  is  no  record 
of  his  appointment  as  such,  proof  that  before 
and  after  the  return  the  sheriff  recognized 
him  as  deputy,  is  sufficient  to  show  his  author- 
ity to  act  as  such.  And  the  statute  which 
declares  the  acts  of  such  deputy  void  when 
doue  without  his  having  taken  the  proper 
official  oath,  is  not  to  be  construed  so  as  to 
render  the  sheriff  not  liable  for  the  acts  of  an 
unsworn  deputy.  Such  acts  are  void  only  as 
to  persons  to  be  affected  by  them  cU  their 
election,  and  ihey  are  binding  on  the  sheriff  if 
such  third  parties  elect  so  to  consider  them  ; 
Pickens  v.  McNutt,  12  S.  &  M.  651. 

89.  Deputy  estopped  to  deny  his  official 
character.  A  deputy  sheriff  who  has  con- 
tinued to  act  as  such  after  the  expiration  of 
his  term  of  appointment,  by  collecting  money 
on  executions  and  making  returns  on  the 
same  in  his  official  character,  cannot  deny 
that  he  was  deputy  sheriff  in  a  motion  against 
him  by  the  sheriff  fur  his  failure  to  jiay  over 
money  so  collected ;  Womack  v.  Nichols,  10 
U.  320. 

90.  Liability  of  deputy  sheriff  for  penalty 
in  making  faUe  refurn  on  process.  Art.  12, 
p.  122.*  of  the  Rev.  Code  ol  18oT,  which  pn»- 
vides,  that  if  any  sheriff  or  his  deputy,  coro- 
ner, or  other  oificer,  shall  make  a  false  return 
on  any  process,  such  sheriff,  deputy,  &c., 
shall,  for  every  such  offence,  be  liable  to  pay 
the  sum  of  five  hundred  dollars,  to  be  recov- 
ered on  motion,  and  notice  given  to  such 
sheriff,  deputy,  &c.,  creates  a  penal  offence 
against  the  officer  committing  the  act,  and 
renders  him  individually  liable  for  it ;  and  the 
sheriff  and  his  sureties  are  not  liable  on  mo- 
tion under  that  article  for  a  false  return  made 
by  his  deputy.  Whether  they  would  be  liable 
ill  an  action  on  the  sheriff's  official  bond : 
Qncere  ?  State  v.  Nichols,  10  G.  318. 

91.  Sheriff'* 8  remtdy  against  depiUy,  A 
sheriff  may  proceed  ugainst  his  deputy  bv 
mutiou  for  the  failure  lo  pay  over  costs  col- 


lected by  the  deputy  on  executions  placed  io 
his  hands ;  and  if  such  motion  be  made  for 
costs  collected  on  various  executions,  it  need 
not  set  out  the  executions  if  a  schedule  or 
list  of  the  executions  be  filed  with  it ;  Wom- 
ack V.  NiclwU.  10  G.  320. 

92.  Same :  Demurrer  to  motion :  Practice. 
If  a  motion  against  a  deputy  sheriff  be  double 
in  embracing  two  distinct  demands,  for  which 
the  same  judgment  cannot  be  rendered,  the 
defendant  cannot  assign  for  error  that  his  de- 
murrer thereto  was  overruled,  if.  before  the 
trial,  the  plaintiff  dismiss  as  to  one  of  the 
grounds  of  the  motion  ;  for  the  dismissal  se- 
cures  to  the  defendant  all  the  advantage  he 
would  have  had  if  his  demurrer  had  been  sus- 
tained ;  Ih. 

93.  Power  of  deputy  to  appoint  suh  agents, 
A  deputy  sheriff  cannot  appoint  servants  or 
agents  to  perform  duties  required  of  him  by 
law.  Such  power  is  only  in  the  sheriff; 
Welsh  V.  Jamison,  1  H.  160. 

94.  Power  j^  deputy  to  execute  process  on 
the  sheriff.  The  sheriff  can  execute  process 
on  his  deputy,  but  the  deputy  cannot  execute 
process  on  the  sheriff;  Ford  v.  Dyer,  4  C. 
243.    8ee  Prockss.  20a. 

94a.  Js  to  seftir.g  aside  sheriff^ s  sale  when 
the  deputy  is  a  purchaser,  see  Constitutional 
Law,  56, 

IX.    SheriTs  Sales. 
See  ExRCUTiON,  69  to  80. 

1.  Nature  of  Sheriff's  power  to  sell,  and 
Irregular  Sales. 

9.5.  Power  to  sell,  not  a  naked  statutory 
one.  It  seems  that  a  sale  under  a  nuked 
power  derived  from  the  statute  will  be  void, 
if  the  statute  be  not  strictly  complied  with; 
and  if  the  validity  of  the  sale  depends  upon 
the  performance  of  an  act  in  pais,  the  pur- 
chaser  is  bound  to  show  the  performance  of 
the  act.  Such  is  the  rule  in  relation  to  tax 
sales.  A.  sheriff's  sale  is.  however,  regulated 
by  a  different  rule,  as  his  sales  are  juilicial, 
mude  under  power  derived  from  a  judgment, 
whilst  the  power  of  a  tax  collector  is  deriv<*d 
wholly  from  the  statute;  Doe  v.  Natchez  Ins. 
Co.,  8  S.  &  M.  197 ;  S.  P.,  Minor  v.  Nalchez, 
4  8.  &  M.  602 ;  Natchez  v.  Minor,  10  id.  2-16, 
for  which  see  post,  97. 

See  Guardian  and  Ward.  58e.  Exbcctors 
AND  Administators,  352.  352a.  381. 

96.  Effect  of  irregularities  generally,  in 
sheriffs  sales.  Mere  irregularities  in  a  sher- 
iff s  sale  of  realty,  will  not  vitiate  the  title  of 
a  bona  fide  purchaser  at  the  sale ;  Doe  v. 
Pritchard,  11  ».  &  M.  327  (t  iting  Natchez  v. 
Minor,  10  S.  &  M.  2-16).  Neither  irregulari- 
ties in  the  judgment  or  execution  will  affect 
a  bona  fide  purchaser,  and  they  cannot  be 
inquired  into  collaterally;  Cockerel  v.Wunfi, 
12S.  &M.  117. 

97.  Same:  Some  instances.  An  error  in 
the  execution,  as  to  the  date  of  the  judgment 
from  which  it  emanates,  is  a  mere  irregular- 
ity, and  does  not  affect  the  sale ;  Cockerel  ▼. 
Wynn,  12  S.  &  M.  117.  And  so  u  bona  fide 
purchaser  will  not  be  affected  by  the  fr<&ad 
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of  the  sheriff  in  making  the  sale ;  Rollins  v. 
Thompson,  13  S.  A  M.  622. 

2.    Irregularities  in  the  Kotioe. 

97a.  Same.  Irregularities  of  a  sheriff  in 
giving  notice  of  the  sale  of  real  estate  under 
execution,  will  not  vitiate  the  tiile  of  a  bona 
fide  purchaser  at  such  sale,  who  has  no  notice 
of  them.  And  so,  a  total  failure  to  give  the 
notice,  or  the  giving  it  in  a  mode  different 
from  the  rne  prescribed  by  law,  will  not 
affect  a  bona  fide  purchaser.  The  sale  by  a 
sheriff,  made  under  an  execution,  is  not  the 
exercise  of  a  mere  naked  statutory  power, 
uncoupled  with  un  interest,  bat  the  power  is 
conferred  by  the  judgment  and  execution. 
The  rule  is  different  in  cases  of  sales  by  tax 
•  collectors,  where  the  sale  is  the  exercise  of  a 
naked  statutory  power,  and  the  purchaser 
must  show,  thut  the  statute  has  been  com- 
plied with  in  all  respects,  or  the  sale  will  be 
invalid;  Minor  v.  Natchez,  4  8.  &  M.  602; 
Natchez  v.  Minor,  10  S.  &  M  246 ;  S.  P..  Doe 
V.  Natchez  Ins.  Co  y  an(e,'^o.  For  the  exam- 
ple, see  ExBcuTioN,  74. 

See  ExKcuTORs  and  Administrators,  381. 

98.  Same  :  When  Uie  purchaser  has  notice. 
But  the  doctrine  does  not  apply  where  the 
purchaser  is  the  plaintiff  in  execution,  or  the 
owner  of  it  by  assignment.  For  such  party 
is  held  to  be  charged  with  notice  of  any  irregu- 
larity committed  b^  the  sheriff  in  execut- 
ing the  process  ;  Winston  v.  Ollei/,  3  C.  451. 
And  the  rule  is  the  same  where  the  attorney 
of  the  plaintiff  purchases;  Moody  v.  Harper  j 
9  G.  599,  for  which  see  Bbh  Adjudicata,  13. 
Thus,  a  sale  for  a  grossly  inadequate  price, 
without  any  notice,  will  be  set  aside,  if  the 
plaintiff  in   execution   were  the  purchaser ; 

Winston  v.  Otlet/.  supra. 

99.  Same:  Another  instance.  Without 
special  authority  conferred  by  the  statute,  a 
sheriff  cannot  postpone  bis  sale  from  the  day 
Dumed  in  the  notice,  to  another  dav.  And  if 
he  do  so,  and  sell  on  the  postponed  day  with- 
out  giving  the  full  notice  required  by  law, 
and  the  purchaser  have  notice  (»f  the  irregu- 
larity, the  sale  will  be  set  aside  upon  the 
owners  retuminj^  the  purchase  money  ;  Eidoe 
V.  Miles.  12  S.  &  M.  147. 

100.  Same :  Sale  of  perishable  property 
under  attachment.  The  statute  on  the  sub- 
ject of  attachments  provides,  that  if  three 
freeholders  under  oath  shall  certify  that  the 
goods  levied  on  by  attachment  are  of  a  perish- 
able nature,  the  sneriff  may,  if  the  defendant 
lails  to  replevy  the  same  within  twenty  days 
after  the  levy,  sell  the  same  before  judj|;ment 
at  public  vendue  for  cash,  and  deposit  the 
proceeds  with  the  clerk,  to  abide  the  result 
of  the  suit :  Held,  in  an  action  by  the  de- 
fendant in  attachment  against  the  sheriff,  in- 
stituted after  the  attachment  had  been 
quashed  to  recover  the  goods  attached,  that 
the  sale,  unless  made  in  strict  accordance 
with  the  statute  upon  the  certificate  of  three 
freeholders,  and  on  ten  days'  notice,  though 
^ood  as  to  purchasers  without  notice,  would 
cot  exempt  the  sheriff  from  responsibility  for 
the  fair  value  of  the  gOuds,  and  that  if  he  made 


no  deposit  of  the  proceeds  of  the  sale,  and 
no  tender  to  the  defendant  of  the  sum  so 
produced,  before  action  brought,  even  if  the 
sale  was  regular,  he  was  hable  therefor ; 
Kirby  v.  Coldwell,  4  C.  103.    See  post,  105. 

8.  Defendant*!  Bights  where  Sale  is  Illegal. 

101.  Right  of  defendant  where  levy  is 
legal  and  sale  illegal.  Where  there  has  been 
a  legal  levy  of  an  execution  on  personal  prop- 
erty, if  the  sale  be  illegal,  the  defendant  in 
execution  cannot  recover  the  property  from 
the  purchaser,  for  the  levy  deprived  him  of 
his  right  of  possession ;  Jayne  v.  Dillon,  6  0. 
283;  fci  P.,  in  Hutchins  v.  Lee,  W.  293; 
where  it  was  held  that  if  a  runaway  slave  re- 
mained in  Jail  for  the  time,  when  the  law  con- 
demns him  to  be  sold,  the  title  is  divested  out 
of  the  owner,  and  an  irregularity  in  the  sale 
will  not  defeat  the  purchaser's  title. 

4.  Proof  of  the  Notice. 

102.  Return  of  the  sheriff  stating  notice. 
The   return  of  the  sheriff  on  an  execution,  ^ 
that  he  ^ ave  legal  notice  of  the  sale,  is  at 
least  prima  facie  evidence  that  such  notice 
was  given  ;  Drake  v.  Collins,  5  H.  253. 

103.  Provtn  by  parol.  It  is  competent  to 
show  by  parol  proof  that  the  sheriff  did  adver- 
tise his  sale  of  realty  according  to  law;  Doe 
ex  dem.  Cocke  v.  Lane,  3  8.  &  M.  763. 

5.  Sale  under  several  Exeoutiont  where  one  is 

Good. 

104.  J5'^  one  be  good,  the  sale  is  valid. 
Where  executions  from  several  judgraenis 
against  the  same  defendant,  are  levied  on  the 
same  land,  and  it  is  sold  under  them,  if  one  of 
the  Judgments  and  the  execution  issuing  from 
it  be  valid,  it  will  not  vitiate  the  sale  that  all 
the  others  are  bad,  nor  does  it  affect  the  sale, 
that  it  appears  that  several  of  the  defective 
executions  had  been  previously  to  the  others 
levied  on  the  land,  and  that  it  was  not  sold 
under  that  levy  for  want  of  time ;  Kane  v. 
Mackin,  9  S.  A  M.  387  ;  Banks  v.  Evans,  10 
8.  &  M.  35. 

And  so  if  a  sale  be  made  under  several  exe- 
cutions, one  of  which  only  binds  the  property^ 
the  title  of  the  purchaser  will  be  good  ;  Hand 
V.  Grant.  10  S.  &  M.  514. 

And  the  recital  in  the  sheriff's  deed  that  the 
sale  was  made  under  a  particular  exf  cntion 
among  others,  is  prima  facie  evidence  that 
the  said  execution  was  in  his  hand;*  at  the  time 
of  the  sale  ;  Banks  v.  Evans,  supra. 

6.  Liability  of  Sheriff  for  Lots  and  Kegligence. 

105.  Liable  for  loss  occasioned  by  his  neg 
ligence.  An  action  for  damages  lies  against 
a  sheriff,  if  personalty  levied  on  by  him,  sell 
for  less  money  on  account  of  his  neglect  to 
perform  his  duty  in  reference  to  the  sale  ;  see 
ante,  100,  for  an  instance. 

7.  Sales  when  Purohaser  refuses  to  Pay  his  Bid. 

106.  Right  ofsherif  to  sue  for  the  bid,  A 
sheriff  is  entitled  to  recover  Irom  a  bidder  at 
one  of  his  sales,  the  amount  of  his  bid,  for 
reaityp,  nou  proving  his  bid,  and  a  tender  pf 
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the  deed  and  a  demand  of  the  money ;  Hand 
V.  Grant  5  S.  A  M.  ft08. 

107.  Same  :  Memorandum  of  (he  sale  : 
Statute  of  frauds.  And  in  such  an  action  his 
return  on  the  execution  showing  a  sale  to  the 
defendant  for  a  specified  sum.  is  a  sufficient 
memorandum  to  satisfy  the  statute  of  frauds, 
if  indeed  such  a  sale  be  within  the  statute, 
(and  as  to  that,  (j^asi-e  f)  and  it  is  admissible 
in.  evidence  on  his  behalf,  but  his  memoran- 
dum in  a  book  is  not;  /6.  See  as  to  statute 
of  frauds,  pos<  114. 

108.  Same :  Certainty  in  the  return.  And 
a  return  in  these  words  is  sufficiently  certain 
as  to  the  description  of  the  property,  viz.: 
•'Levied  this  and  other  fi.  fas.  on  lots 
4  and  5,  in  square  one,  south  of  Main 
street,  Columbus,  advertised  and  sold  the 
same  according  to  law,  16th  March.  1840,  to 
Hand  &  Huddleston,  for  $8.0o5  ;  76. 

109.  Same :  Return  of  the  depuiy.  And 
in  such  a  case  it  is  immaterial  whether  the 
return  be  made  by  the  sheriff  or  his  deputy ; 
Ih. 

110.  Power  of  sheriff  to  resell:  Duty  of 
purchaser.  The  sheriff  is  not  compellable 
to  make  a  deed  to  a  purchaser  of  realty  at 
his  sale  until  the  bid  is  paid,  and  if  the  bid- 
der fail  to  pay  his  bid  at  oi^ce,  the  sheriff 
may  resell  on  the  same  day ;  Davis  v.  Pryor, 
6  S.  &  M.  114. 

111.  Resale:  Action  against  bidder  for 
loss.  The  sheriff  sold  land  under  an  execu- 
tion, and  the  bidder  refused  to  pay  his  bid, 
whereupon  the  sheriff  readvertised  and  re- 
sold, and  the  same  person  became  the  pur- 
chaser at  a  less  price,  and  the  sheriff  brought 
the  action  to  recover  from  the  bidder,  the 
costs  of  the  resale  and  the  loss  occasioned  by 
the  difference  in  the  bid ;  Held,  it  not  appear- 
ing that  the  sheriff  had  been  in  any  way 
damnified  by  the  failure  to  pay  the  first  bid, 
he  could  not  recover,  but,  that,  if  the  plain- 
tiff in  the  execution  lost  his  debt  by  the  fail- 
ure to  pay  the  bid,  he  might  sue  for  and  re- 
cover the  difference,  and  so  might  the  defend- 
ant, for  the  sacrifice  occasioned   by  the  re- 

.sale;  Adams  v.  Griffin,  3  S.  &  M.  556. 
The  rule  would  perhaps  be  different  in  a  sale 
of  p  rsnnalty,  as  the  title  to  it  is  changed  by 
the  levy  ;  and  it  may  also  be  true,  that,  if  the 
sheriff  had  tendered  .a  deed  and  demanded 
the  money,  and  brought  an  action  to  recover 
the  bid,  he  could  have  sued;  lb.  'J*his 
the  sheriff  can  do.  See  ante,  106;  postj  118. 
U2.  Purchaser  bound  to  pay.  A  purcha- 
ser at  sherifl's  sale  will  not,  even  with  the 
consent  of  the  debtor,  be  relieved  from  his 
obligation  to  pay  the  bid.  because  the  execu- 
tion was  afterwards  technically  satisfied  by 
a  levy  on  a  sufficient  amount  of  property  to 
pay  the  judgment,  but  which  was  not  actually 
applied  to  that  purpose.  The  sale  being 
regular  at  the  time  it  was  made,  the  right 
of  the  creditor  to  demand  the  amount  which 
was  bid.  cannot  be  defeated  by  any  subse- 
quent action  of  the  sheriff,  not  being  an 
actual  payment  of  the  judgment  to  him ; 
Jones  V.  Grant,  6  G.  592. 


i 


8.  Snbstltatea  Bidden. 

113.  Sheriff's  power  to  receive  substituted 
bidders.  At  a  sheriff's  sale  of  realty.  A.  was 
the  pnrchaJ'er,  and  on  the  next  day.  B.  wrote 
to  the  sheriff  that  A/s  bid  had  been  traos- 
ferred  to  him,  and  that  he,  B.,  would  make  the 
necessary  arrang*  ments  to  pay  it.  B.  failed 
to  do  this,  and  the  sheriff  returned  the  facts 
on  the*  execution,  and  then  resold  the  laod 
under  an  cUias  execution,  for  a  less  sum  than 
A.'s  bid ;  and  then  the  plaintiff  in  the  execa- 
ti<»n  sued  B.  for  the  difference  in  the  two 
sales :  Held,  that  if  the  sale  had  been  between 
private  parties,  and  not  judicial,  B.  would 
have  been  liable  ;  but  that  the  sheriff  had  oo 
power  to  receive  B.  us  a  substituted  bidder, 
and  that  B.  was  not  liable ;  Matthews  ▼.  CUf- 
ton,  13  S.  k  M.  330.     See  ante.  111. 

114.  Same :  Consummation  of  the  substitU' 
tion  of  bidder.  A  sheriff's  sale  is  not  within 
the  statute  of  frauds.  The  sheriff  in  the  sale 
is  the  a^ent  of  both  parties ;  and  bis  memo- 
randum IS  sufficient  to  take  the  case  out  of 
the  statute.  He  is  the  mere  instrument  of 
the  law,  to  transfer  the  title  out  of  the  de- 
fendant in  execution,  and  vest  it  in  the  par- 
chaser  ;  and  this  agency  does  not  cease  with 
the  mere  knocking  down  the  land  to  the  high- 
est bidder,  but  continues  until  the  sale  is 
consummated  by  the  payment  of  the  bid  and 
the  making  of  the  conveyance.  And  hence, 
if  the  purchaser  transfer  his  bid  to  one  who 
pays  the  money,  and,  being  present,  the  pur- 
chaser direct  the  sheriff  to  make  the  deed 
to  the  substituted  vendee,  a  conveyance  to 
the  substituted  purchaser,  so  made  at  the 
time,  and  before  the  return  of  the  execution, 
will  be  good,  and  will  divest  all  title  of  the 
original  purchaser  arising  from  his  bid ;  En- 
diiolt  V.  Penny,  14  S.  &  M.  144. 

115.  Same  :  Presumption  in  favor  of  deed 
to  substituted  purchaser.  When  it  appears 
by  the  sheriff's  return  on  an  execution,  that  the 
land  sold  under  it  was  bid  off  by  a  different 

Serson  from  the  one  to  whom  the  sheriff's 
eed  was  made,  it  will,  after  the  lapse  of  fiP' 
teen  years,  without  such  bidder  setting  up  any 
claim  to  the  land,  be  presumed  that  the  deed 
was  properly  made  to  the  grantee  named  in 
it;  Cooper  v.  Granberry, 4 G.  117. 

9.  Sheriffs  Deed,  and  his  failure  to  make  one. 

116.  Delivery  of  the  d^ed.  The  delivery  of 
a  sheriff's  deed  need  not  be  made  on  the  day  of 
the  sale,  in  order  for  it  to  take  effect  from  that 
time  ;  if  dated  on  that  day  and  acknowledged 
afterwards  before  a  competent  officer,  to  have 
been  signed,  sealed  and  delivered  on  the  day 
of  iia  date,  it  will  tako  effect  from  that  date ; 
Kane  v.  Mackirt.  9  S.  4k  M.  387. 

117.  As  to  effect  of  recital  in  the  deed, 
see  ante,  104.  and  Execution,  73. 

118.  Remedy  against  sheriff  for  faUuft 
to  make  a  deed.  Whether  a  mandamus  is 
the  proper  remedy  against  a  sheriff,  to  compel 
him  to  make  a  deed ;  Qucere  f  Davis  v.  Pryor, 
6S.  &M.114. 

119.  Statute  authorizing  successor  of  sKer^ 


Digitized  by 


Google 


SHERIFF  AlfD  SHERIFF'S  SALES,  IX. 


689 


to  maJce  a  deed.  The  gtotnte  authorizing:  the 
soccessor  of  a  she  riff  to  make  a  deed  to  land 
sold  by  his  predecessor,  when  the  sheriff 
making  the  sale  has  vacated  his  office  without 
makinir  a  deed,  applies,  when  the  vacation  of 
the  office  occurs,  by  the  expiration  of  the 
sheriff's  official  term.  But  such  a  remedy 
can  only  be  had.  when  the  return  of  the 
sheriff  who  made  the  sale,  shows  not  only  the 
sale  «'f  the  property,  but  also  the  payment  of 
the  price  by  the  bidder.  A  receipt  of  the 
plaintiff  in  execution,  endorsed  on  that  pro- 
cess, showing  a  payment  of  the  bid  to  him, 
will  not  do,  if  the  sheriff's  return  fails  to 
show  the  payment ;  Thornton  v.  Boyd,  3  C. 
698. 

10.  Sales  without  Bevivor. 

120.  -^»  to  sales  of  lyersanaUy,  see  Revivor, 

20.  Execution,  82. 89,  93,  IT. 

121.  As  to  sales  of  realty,  see  Revivor, 

21,  et  seq.   Execution,  IC,  et  seq. 

11.  Bale,  when  Judgment  afterwards  Beyersed, 
and  Exeeution  quashed,  and  on  Voidable  Exe- 
cutions. 

122.  Defendant  entitled  to  money  on  sub- 
sequent reversal.  Where  the  piuintiff  in  a 
judgment  under  which  a  sale  of  realty  has 
been  made,  gives  written  instructions  to  the 
sheriff  to  make  a  deed  to  the  purchaser,  as 
he  had  settled  his  bid  with  him,  this  is  suf- 
ficient to  uphold  the  deed  of  the  purchaser, 
and  to  eniiile  the  defendant  in  execution  to 
a  return  of  the  money  from  the  plaintiff,  upon 
a  subsequent  reversal  of  the  judgment ;  Doe 
Y.  Natchez  Ins,  Co.,  8  S.  &  .M.  197. 

123.  A  bona  fide  purchaser  not  affected  by 
subsequent  reversal.  A  purchaser  at  sheriff's 
sale,  who  pays  his  bid  by  allowing  to  the 
plaintiff  the  amount  as  a  credit,  on  a  debt 
due  by  the  plaintiff  to  him.  is  as  much  a  bona 

fide  purchaser,  as  if  he  had  paid  the  money ; 
and  his  title  will  not  be  affected  by  a  subse- 
quent reversal  of  the  judgment  under  which 
the  sale  was  made ;  Natchez  Ins.  Co,  v.  Helm, 
13S.  &M.182. 

124.  Quashal  of  execution  will  not  affect 
prior  sale.  The  quashal  uf  an  execution  will 
not  vitiate  a  sale  previously  made  under  it; 
Z>oe  V.  Snyder,  3  H.  66. 

125.  Sale  under  voidable  execution.  A 
sale  made  under  a  voidable  execution,  is 
g'ood ;  Doe  ex  dein  Starke  v.  Gildart,  4  H. 
267. 

13.    Sales  for  Inadequate  Prioe. 

126.  Gross  inadequacy  as  evidence  of  fraud, 
"Whether  gross  inadequacy  of  price  in  a  sher- 
iff's sale,  is  per  se  evidence  of  fraud  ;  Qaceref 
yet,  taken  in  connection  with  other  suspicious 
circumstances,  it  is  entitled  to  great  weight 
in  determining  the  character  of  the  transac- 
tion ;   Taylor  v.  Eckford,  11  S.  A  .M.  21. 

127.  Setting  aside  sale  for  gross  inade- 
quacy of  price.  Whether  equity  will  set 
ckside  a  sheriff's  sale  for  gross  inadequacy  of 
iho  price,  independent  of  all  other  circum- 
stances; Quceref  yet,  if  such  inadequacy  be 
coupled  with  a  total  failure  to  give  notice  of 
tbe  sale,  it  will  be  ground  for  setting  it  aside, 
44 


where  the  owner  of  the  execution  is  the  pur- 
chaser ;      Winston  v.  Otley,  3  0.  451. 

It  seems,  that  mere  inadequacy  of  price,  is 
not  suflBcient  of  itself  for  the  rescission  of  a 
sheriff's  sale,  yet  it  constitutes  good  ground 
for  the  refusal  by  a  court  of  equity,  of  its 
aid  to  the  purchaser,  in  getting  the  fruits  6f 
the  purchase ;  Clement  v.  Eeid,  9  S.  &  M. 
535. 

128.  Same,  It  is  no  ground  for  vacating 
a  sheriff's  sale  otherwise  fair,  that  the  prop- 
erty sold  low  under  a  mistaken  belief  that  it 
was  bound  by  a  prior  mortgage,  and^that  the 
true  condition  or  the  title  was  known  to  the 
purchaser;  Drake  v,  Collins,  5  H.  263. 

18.    Pnrohasers  at  Sheriff's   Sale,  their  Rights 
and  LiabiUties. 

A.      Gets  Interkst  of  Defendant  only. 

129.  Same,  A  purchaser  at  execution  sale, 
gets  only  the  title  of  the  defendant  in  execu- 
tion, and  takes  the  property  subject  to  all 
the  equities  existing  against  the  defendant ; 
McClanahan  v.  Barrow,  5  C.  664;  Meade  v. 
Thompson,  W.  450.  He  gets  only  the  actual 
interest  of  the  defendant,  and  if  his  title 
were  acquired  by  fraud,  the  purchase  at  sher- 
iff's sale  is  no  obstacle  to  setting  it  aside 
And,  if  the  defendant  has  sold  the  laud  prior 
to  the  judgment,  a  purchaser  at  sheriff  *s  sale 
will  get  no  title,  though  the  deed  were  not 
recorded,  if  the  purchaser  was  in  possession 
before  the  judgment;  Taylor  v.  Eckford,  11 
S.  &  M.  21. 

That  the  registration  laws  apply  for  the 
benefit  of  purchasers  at  sheriff's  sale,  see 
Deed.  45.  Registration,  15.  16.  Vendor 
AND  Vendee,  64.    Judgme.nt,  113. 

130.  Same,  As  a  general  proposition,  a 
purchaser  at  sheriff's  sale,  takes  the  estate 
subject  to  all  equities  which  existed  against 
the  owner,  but  at  the  same  time  it  is  also 
true,  that  he  stands  in  many  respects,  upon 
the  same  footing  as  other  purchasers ;  and 
the  court  inclined  to  the  view  that  generally 
such  a  purchaser  would  not  be  affected  by  a 
vendor's  lien  of  which  he  had  no  notice  (and 
citing  for  this  view,  Buyley  v.  Greenleaf,  7^ 
\Vh.  46 ;  Kent  Com.  154,  note  a) ;  but  however 
this  may  be,  it  was  held  that  the  purchaser 
WHS  not  to  be  affected  by  a  lien  for  purchase 
money  unpaid,  to  a  larger  amount  than  the 
consideration  mentioned  in  the  deed  ;  KilpcU- 
rick  V.  Kilpatrick,  1  0.  124. 

131.  Same,  The  judgment  creditor  takes 
in  execution  all  that  belongs  to  his  debtor, 
and  nothing  more,  and  he  stands  in  place  of 
his  debtor,  when  he  purchases  under  tbe 
judgment;  and  takes  it  subject  to  every  lia- 
bility under  which  the  debtor  himself  held  it. 
The  general  lien  of  a  judgment  is  subject  to 
all  the  equities  existing  in  the  defendant's 
property,  in  favor  of  third  persons,  and  a 
court  of  equity  will  limit  such  lien  to  the 
actual  interest  of  the  judgment  debtor  in  the 
property.  And  therefore,  an  injunction  will 
be  granted  at  the  instance  of  the  vendor,  who 
has  made  a  deed  acknowledging  the  payment 
of  the  purchase  money,  restraining  a  judg- 
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ment  creditor  of  the  vendee  from  selling  the 
land,  until  the  vendor's  claim  for  the  unpaid 
purchase  money  is  paiil ;  Walton  v.  Har- 
groves,  42  M.  18  ;  S.  P..  Kellt/  v.  Miih,  42  M. 
267.  for  which,  see  Vendor  and  Vbndkb.  62. 
The  same  general  principles  were  recog- 
nized in  Money  v.  Dorsey.  7  S.  &  M.  15 ;  and 
they  were  applied  in  that  case,  in  favor  of  a 
vendee,  who  had  taken  a  bond  for  title  on  the 
payment  of  the  purchase  money,  and  had 
pai(J  a  part,  and  his  bond  had  never  been  re- 
corded. 

B.  Tbb' Purchaser  gets  all  the  Defend- 

ant's Interest. 

132.  Defendavt's  land  liable  for  sale:  Ex- 
tent of  iwerest  sold.  As  a  general  rule,  all 
the  defendant's  laud  (not  exempted  by  statute 
from  sale  under  execution)  may  be  sold 
under  execution  against  him;  and  if  the 
land  or  any  portion  of  it,  be  sold  under  exe- 
cution, and  conveyed  in  fee  simple  by  the 
sherifT,  it  is  incumbent  on  the  defendant  in 
ejectment,  who  resists  the  validity  of  the  sale, 
to  show  that  the  defendant  in  execution  had 
not  such  an  interest  in  the  land  as  was  sub- 
ject to  sale—  the  ownership  of  the  defendant 
in  execution  being  first  established,  where  he 
is  not  the  defendant  in  ejectment;  Doe  ex 
dcm  Cocke  v.  Lave,  3  S.  &  M.  763. 

133.  Construction  of  sheriff's  return  as  to 
extent  of  interest  sold.  VV  here  the  sheriff's 
return  states  merely  that  he  "  levied  "  on  cer- 
tain realty  of  the  defendant,  and  'sold  it,"  it 
will  be  understood  that  he  sold  the  fee  sim- 
ple interest ;  Jb. 

134.  Same:  A  greater  interest  sold  than 
dffendant  had.  Where  the  sale  and  convey- 
ance of  the  sheriff  are  of  the  fee  simple,  and 
the  defendant  has  a  less  interest  in  the  land, 
that  interest  whatever  it  is.  will  pass;  lb. 

134a.  Purchaser  gets  all  defendant's  rights. 
A  purchaser  at  sheriff's  sale  gets  all  the 
rights  of  the  judgment  debtor,  and  may  in- 
voke in  his  support,  all  the  protection  and 
defence  to  which  the  judgment  debtor  was 
entitled,  being  by  his  purehase.  substituted 
to  all  his  rights ;  Lambeth  v.  Elder,  44  M. 

80. 

» 

C.  Ejectment  by    PuRcnASER  to   recover 

THE  Land. 

IS.*).  Same :  Against  the  dffevdant  in  exe- 
cution. In  an  action  of  ejectment  by  a  pur- 
chaser at  sheriff's  sale,  against  the  defendant 
in  execution,  the  plaintiff,  on  the  production 
of  the  judgment,  execution,  return  thereon, 
and  the  sheriffs  deed,  if  there  be  no  fatal  de- 
fect in  either,  is  entitled  to  recover.  Mere 
irregularities  in  the  judgment  and  execution 
are  not  fatal,  and  cannot  thus  be  inquired  into 
collaterallv:  Doe  v.  N'dvhez  Ins  Co.,  H  S.  & 
M.  197 ;  S.  P.,  />(?'»  v.  Fritvhard.  11  S.  A;  M. 
M.  327;  Doe  v.  Porker.'^  S.  &  M.  114; 
Smith  V.  Otley,  4  C.  291 ;  Pickett  v.  Doe.  5  S. 
&  M.  470.  The  sheriffs  deed  alone  without 
the  judgment,  is  inadmissible;  Bledsoe  v. 
Little,  4  H.  13,    See  Kjectmrkt,  7.  8. 

136.  Same:  Against  a  third  party.  Bat 
if  a  stranger  to  the  judgmeul  and  execution 


be  in  possession,  then  the  plaintiff  must  show 
that  the  defendant  went  into  possession  un- 
der the  defendant  in  execution,  and  that  his 
right  has  ceased;  and  if  the  defendant  in 
ejectment  claim  adversely  to  the  expcwtion 
debtor,  then  plaintiff  must  show  that  the 
debtor  had  title.  If  both  plaintiff  and  de- 
fendant  in  ejectment  claim  title  under  pur- 
chase at  sheriffs  sale,  under  execution  against 
the  same  debtor,  and  the  defendant  in  eject- 
ment show  no  other  title  than  the  one  derived 
under  such  purchase,  the  plaintiff  need  not 
show  title  in  the  defendant  in  execution,  as 
both  parties  claim  under  him  ;  lb. 

137.  Title  not  affected  by  sheriff's  return. 
The  title  of  a  purchaser  at  sheriffs  sale  cannot 
be  affected  by  the  return  of  the  sheriff  on  the 
execution  made  after  the  sale ;  Banks  v. 
Evans,  10  S.  Jk  M.  35. 

D.    Relief   of    Purchaser   from   his   Bid, 
Caveat  Emptor. 

138.  Same:  Caveat  emptor  is  the  rule  in 
sheriffs  sales.  And  a  purchaser  thereat  can- 
not be  relieved  of  his  bid  on  the  ground  that 
he  obtained  less  than  he  supposed  he  was 
buying  ;  and  hence,  he  cannot  be  relieved  be- 
cause he  was  ignorant  of  a  conveyance  made 
by  the  debtor,  before  the  judgment  was  ren- 
dered  under  which  the  sale  was  made,  the 
conveyance  being  of  record  ;  Hand  v.  Grant, 
10  8.  &  M.  514. 

139.  Same.  Whether  if  the  judgment  debtor 
had  no  salable  interest  in  the  land  sold 
under  execution,  the  purchaser  can  be 
relieved  of  his  bid;  Queered  lb. 

14.  Mifcellaneous  as  to  Sheriff's  Sales. 

140.  Leiy  essential  to  safe.  A  previous 
levy  is  essential  to  the  validity  of  a  sheriffs 
sale  of  realty ;  Hamblen  v.  Hamblen,  4  G. 
455. 

As  to  how  levy  should  be   made,  see  Exb- 

CUTION.  3t>. 

141.  Sheriff  liable  for  advertising  fees. 
The  sheriff  ib  liab.'e  for  ihe  costs  of  the  adver- 
tisement of  his  official  sales,  required  by  law 
to  be  published  in  a  newspaper,  where  the 
advertising  was  done  at  the  instunce  and  re- 
quest of  his  deputy  ;  Terrall  v.  McRae,  6  S. 
&  M.  136. 

142.  As  to  sales  under  junior  executions^ 
see  ExKCLTioN,  69,  and  anie^  b4,  85. 

143.  Sale  of  perishable  properly  under 
attachment,     cjee  ante^  101. 

143a.  Sale  after  return  day.  See  ante, 
78. 

X.  HiscellaneouB. 

144.  Substitution  of  sherff  to  creditors 
rights.  The  statute  (H.&  11.  298,  {  29),  gi^ves 
the  right  to  the  sheriff  to  pursue  the  original 
judgment  debtor  in  a  jcase,  where  by  his 
failure  to  return  an  execution,  he  has  become 
liable  for  the  amount,  and  that  liability  has 
been  es  abli^hed  by  judgment  which  be  had 
paid.  But  this  right  is  not  conferred  on  the 
sheriffs  hureiies,  who  have  paid  the  judgment 
rendered  against  the  sheriff  and  theinselre* 
for    his  faiiure    to    return ;    bat  where   the 


Digitized  by 


Google 


SHIELDSBOROUGH,  TOWN  OF.— SLANDER,  I. 


691 


snreties  have  paid  such  jndgrtnent,  the 
sheriff  may  have  execution  for  their  bene- 
fit, against  the  original  judgment  debtor; 
Dillon  V.  Cook.  5  S.  &  M-.  773. 

145.  Same.  Bnt  under  the  statute,  if  the 
sheriff  voluntarily  pay  such  execution  without 
having  been  made  liable  therefor  by  judg- 
ment against  him,  and  without  any  agreement 
with  the  plaintiff  that  such  payment  shall 
not  operate  as  a  satisfaction,  it  will  operate 
as  a  satisfaction,  and  he  will  not  be  entitled 
to  the  benefit  of  the  original  judgment; 
Morris  v.  Lake,  9  S.  A  M.  521  ;  S.  P.,  Rol- 
lins V.  Thompson,  13  8.  &  M.  522. 

146.  Lien  on  slaves  for  costs.  It  seems  a 
sheriff  has  a  lien  on  slaves  committed  to  his 
custody  by  order  of  court,  for  the  payment 
of  jail  fees,  and  is  not  bound  to  restore  them 
under  an  order  of  court,  until  his  fees  are 
paid,  but  if  there  be  several  slaves  he  ought 
only  to  retnin  enough  to  cover  the  value  of 
the  fees ;  Stcple  v.  ShtrleT/,  13  S.  &  M.  196. 

147.  Slieriff  as  eooofficio  admim'strator. 
See  Executor  and  Administrator,  72,  329a. 

^hieldsbarangff,  ^awtf  of. 

1.  Power  to  license  pvhlic  wharf.  The  14th 
section  of  the  Act  of  1k54.  incorporating  the 
town  of  Shieldsborongh,  conlers  the  power 
on  the  corporate  authorities  of  the  town  to 
grant  to  the  owner  of  a  licensed  public  wharf 
the  exclusive  right  to  erect  and  keep  such  a 
wharf  within  the  limits  of  the  corporation; 
and  if  such  exclusive  right  be  granted  in  con- 
sideration of  twenty-five  dollars  paid  by  the 
grantee  to  the  corporation,  the  privilege  is 
irrevocable;  Martin  v.  O'Brien.  5  G.  21. 

See  Ska  Shorb,  4,  5.  Constitutional  Law, 
107. 

See  Limitation  op  Estates. 

See  Common  Carrier.  Constitutional 
"Law,  144.  Attachmknt,  125  to  129.  Prin- 
cipal AND  Agent,  83. 

1.  Effect  of  bill  of  lading  as  to  title.  Where 
goods  are  shipped  on  board  a  vessel  and  a 
bill  of  lading  taken  by  the  shipper,  and  de- 
livered to  the  vessel  for  the  consignee,  the 
title  to  the  goods  is  not  thereby  necessarily 
vested  in  the  consignee.  'J'his  depends  upon 
the  intention  of  the  parties ;  if  the  shipment 
be  made  and  the  bill  of  lading  be  delivered 
with  the  intention  of  passing  title  in  pursu- 
ance of  an  agreement  to  that  effect,  the  title 
will  pass;  but  if  there  be  no  contract  of  sale 
and  purchase  between  the  consignor  and  con- 
signee, the  owner's  title  will  not  be  divested. 
And  there  is  a  difference  between  a  contract 
l>y  which  a  right  to  the  goods  is  passed  to  the 
consignee,  and  an  agreement  by  which  he  is 
inereiy  entitled  to  the  proceeds  of  their  sale. 
In  the  latter  case  there  is  no  change  of  title 
and  no  property  passes,  and  the  right  remains 
in  the  consignor,  and  the  property  is  subject 
to  his  debts  if  attached  in  transitu  and  De- 


fore  a  direct  delivery  to  the  consignee.  And 
this  is  so  though  the  consignee  be  the  factor 
of  the  consignor  for  the  sale  of  the  goods, 
and  be  also  a  creditor  of  the  consignor,  and 
the  goods  were  shipped  to  the  consignee  to 
sell  in  order  to  pay  his  indebtedness ;  Bonner 
V.  Marsh.  10  S.  &  M.  376. 

2.  Same:  Case  in  judgment.  A  planter 
in  Louisiana  was  indebted  to  his  factor,  in 
New  Orleans,  to  the  amount  of  several  hun- 
dred dollars,  and  the  planter  shipped  by 
steamboat  eleven  bales  of  cotton  to  the 
factor  to  be  sold  to  pay  this  debt,  and  deliv- 
ered the  bill  of  lading  to  the  boat  to  be  by 
it  delivered  to  the  factor,  who  was  consignee 
therein.  On  the  way  to  New  Orleans,  the 
steamer  touched  at  Natchez,  in  this  State, 
and  there  a  creditor  of  the  consignor  attached 
the  cotton  for  his  debt :  Held,  in  a  contest 
between  the  attaching  creditor  and  the  con- 
signee, that  the  cotton  was  liable  to  the  at- 
tachment ;  lb. 

3.  Consignee's  right  in  the  goods.  The 
consignees  in  a  bill  of  lading  are  prima  facie 
entitled  to  the  possession  of  the  goods,  and 
they  have  such  a  special  property  in  them  ns 
to  give  them  a  right  of  action  for  the  recovery 
of  the  possession ;  Butler  v.  Smith,  6  G.  457. 

4.  Liability  nf  owner  of  vessel  for  damages 
to  wharf  boat.  The  owner  of  a  steamboat, 
landing  at  a  wharf  boat  kept  for  the  landing 
of  steamboats,  is  not  liable  for  an  injury 
done  to  the  wharf  boat  in  the  landing  of 
the  steamer,  if  he  exercise  due  and  proper 
care,  prudence  and  skill  in  making  the  land- 
ing; Thomasson  v.  Agnew,  2  C.  93. 

5.  Same :  Contract  to  receive  freight,  S^c. 
A  contract  by  a  wharfinger  that  he  would 
not  charge  storage  and  wharfage  for  "any 
goods  left  with  him  for  any  citizen  of  a  named 
town,"  embraces  goods  consigned  to  citizens 
on  storage  for  others;  Butler  v.  Smith,  6  G. 
457. 
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See  Commissioner  of  Sinking  Fund. 

^ixicButfi  ^ecHon§. 

See  School  Lands,  &c. 
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y.  Matter  in  mitigation 17 
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VII.   Damages  and  costs 27 

VII I.  Verdict 34 

IX.  Miscellaneous 25 

I.  What  Words  are  Slanderous. 

1.  Slanderous  at  common  law.  Words 
merely  abusive  and  insulting  are  not  action- 
able at  common  law  unless  special  damages 
are  laid  in  the  declaration,  and  proven  ;  but 
such  words  are  actionable  under  the  statute  ; 
Davis  V.  Farrington,  W.  304.  'J'he  words 
**  the  plaintiff  got  drunk  at  Christmas,'*  are 
not  actionable  at  common  law;  Warren  v. 
Norman^  W.  387, 
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2.  Same.  A  general  charge  of  stealing, 
unaccompaDied  by  any  explanation,  is  action- 
able at  common  law,  because  it  imports  a 
felony ;  but  if  there  be  an  application  of  the 
charge  in  the  words  spoken,  by  which  it  is 
clear  that  a  felonious  stealing,  is  not  meant, 
the  words  are  not  actionable.  Hence,  it  is  not 
actionable  at  common  law  to  charge  one  with 
stealing  "  a  bee  tree,"  that  phrase  having  re- 
ference to  the  wild,  unreclaimed  insect,  and  a 
standing  tree,  neither  of  which  is  the  subject 
of  larceny ;  Cocke  v.  Weaihersby,  5  8.  &  M. 
333. 

3.  Same,  The  words  "  the  plaintiff  swore 
a  lie,"  spoken  of  the  plaintiff's  testimony  be- 
fore a  justice  of  the  peace,  if  they  do  not 
constitute  a  formal  ana  direct  charge  of  per- 
jury, manifestly  convey  such  an  imputation; 
Leiois  V.  Black,  5  0.  4i5.  Such  words,  how- 
ever, when  not  applied  to  any  particular  act  of 
swearing,  are  not  actionable  at  common  law ; 
Crawford  v.  Melton,  12  S  &  .M.  328. 

4.  Words  action  able  under  the  statute.  The 
statute  (H.  C.  80l),  provides  that  all  words 
which  from  their  usual  construction  and  com- 
mon acceptation  are  considered  as  insults, 
and  lead  to  violence  and  a  breach  of  the 
peace,  shall  hereafter  be  actionable.  Under 
this  statute,  the  words  *•  the  plaintiff  swore  a 
lie,"  are  actionable;  Crawford  v.  Melton,  12 
S.  &  M.  328;  Lewis  v.  Black,  5  0.  425. 
Words  merely  abusive  and  insulting  are  also 
actionable;  Davis  v.  Fariington,  W.  304; 
and  the  words  **  that  plaintiff  got  drunk  at 
Christinas"  are  also  actionable ;  Warren  v. 
Norman,  W.  387  ;  and  so  the  words  "that 
the  plaintiff  has  negro  blood  in  his  veins ;" 
Scott  V.  Peebles,  2  S.  &  M.  546.  It  is  not 
necessary  that  the  words  should  be  spoken  to 
or  in  presence  of  the  plaintiff;  Scott  v.  Pee- 
bles, supra, 

II.  Frivileged  OommimioationB. 

See  Libel*  3. 

5.  Communication  made  in  discharge  of  a 
duty.  Where  words  imputing  misconduct  to 
another  are  spoken  by  one  having  a  duty 
to  perform,  and  they  are  spoken  in  good 
faith  and  in  the  belief  that  the  speak- 
ing is  in  discharge  of  that  duty;  or  where 
they  are  spoken  in  good  faith  to  those  who 
have  an  interest  in  the  communication, 
and  a  right  to  know  and  act  upon  the 
faicts  stated,  no  presumption  of  malice 
arises,  and,  therefore,  no  action  can  be 
niaintahied  on  them,  without  proof  of  express 
malice.  But  if  the  occasion  be  used  merely 
as  a  means  of  enabling  the  party  to  indulge 
his  malice,  and  not  in  good  faith,  to  perform 
a  duty,  and  make  a  communication  useful  and 
beneficial  toothers,  the  occasion  will  furnish 
no  excuse;  Sands  v.  Robison,  12  S.  &  M. 
704. 

6.  Same:  Application  of  the  principle. 
This  principle  was,  in  this  case,  applied  to 
information  given  by  a  justice  of  the  peace 
to  the  grand  jury  of  his  county  in  relation  to 
an  offence  which,  he  hud  heard  from  others, 
had  been  committed ;  and  it  was  also  held 
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that  it  was  not  sufficient  proof  of  express 
malice  on  the  part  of  the  justice  of  the  peace, 
that  the  slandered  person  had  made  him  pay 
a  debt  in  specie ;  lb, 

7.  Comment  on  evidence  in  judicial  pro- 
ceedings. In  all  judicial  proceedings,  the  par- 
ties are  permitted  to  speak  freely,  and  if  they 
use  harsh  languaere  they  will  not  be  liable  to 
an  action,  though  the  same  words  spoken  on 
another  occasion,  would  be  actionable.  But 
this  privilege  is  not  to  be  abused,  nor  is  a 
party  permitted  to  utter  slanderous  words 
against  a  witness  by  way  of  insult,  and  not  in 
the  course  of  his  defence  or  the  assertion  of 
his  claim.  When  the  plaintiff  was  being  ex- 
amined as  a  witness  against  the  defendant,  the 
latter  asked  him  :  •*Doyou  say  I  put  vou  on 
W.'s  land  ?"  And  plaintiff  replied,  •*  1  do.  " 
The  defendant  then  said,  "  that  is  a  lie,"  and 
afterwards  repeated  the  same  assertion  :  Held, 
that  the  words  were  not  spoken  to  the  court 
by  way  of  comment,  but  to  the  witness,  and 
being  afterwards  repeated,  they  were  not  pri- 
vileged, and  a  plea  setting  up  that  the  words 
were  spoken  in  the  court  ana  by  way  of  com- 
menting on  evidence,  will  be  bad  unless  it 
aver  that  they  were  spoken  without  malice 
and  in  good  faith  ;  Lewis  v.  Black,  5  C  425. 

8.  Repetition  of  words  heard  from  a  nother. 
Whether  it  is  a  good  plea  to  an  action  of 
slander,  that  the  slanderous  words  were 
spoken  by  another,  naming  him,  and  that  the 
defendant,  without  malice,  only  repeated 
what  his  informant  told  him,  and  that  he  gave 
him  as  his  author;  Quceref  Those  cases 
which  hold  the  defence  to  be  good,  put  it 
upon  the  ground  that  it  affords  the  injured 
party  ample  redress,  by  pointing  out  to  him 
the  author  of  the  slander ;  and  if  it  be  conceded 
to  be  the  true  rule,  still  the  plaintiff  cannot 
thus  be  turned  over  to  seek  redress  from  an 
irresponsible  party,  or  one  residing  beyond 
the  limits  of  the  State ;  Scott  v.  Peebles,  2  S. 
&  M.  .H6. 

And  the  defendant  must  also  have  dis- 
closed his  author  when  he  made  the  repeti- 
tion, and  he  must  even  then  show  that  the  re- 
petition was  made  with  good  motives  and  on 
a  proper  occasion  ;  Jamigan  V.  Fleming,  43 
M.  710. 

And  so  if  the  first  speaking  of  the  words 
be  slanderous,  each  repetition  of  them  by  the 
same  party  is  also  slanderous;  Lems  v. 
Black,  5  C.  425. 

m.    The  Declaration. 

9.  Declaration  on  words  actionable  hy 
statute.  A  declaration  on  words  merely  in- 
sulting and  abusive,  must  aver  "that  the 
words,  from  their  usual  construction  and 
common  acceptation,  are  words  of  insult, 
and  lead  to  violence;"  Warren  v.  Norman^ 
W.  387.  It  is  necessary,  where  the  action 
does  not  lie  at  common  law,  to  show  by  aver- 
ments in  the  declaration,  that  it  was  given 
by  the  statute,  and  comes  within  its  purview. 
An  averment  that  the  defendant spoKe  words 
•'contrary  to  the  statute,  and  with  a  view  to 
insult  the  plaintiff,  and  to  lead  biin  to   corn- 
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mit  violence  and  a  breach  of  the  peace."  is 
sufficient  for  the  purpose ;  Scott  v.  Peebles,  2 
S.  &  M.  546. 

10.  Declaration  for  words  actionable  at 
common  law :  Case  in  judgment.  In  a  de- 
clarution  for  words  actionable  at  common 
law,  in  which  the  action  ible  words  are.  •*  that 
the  plaintiff  swore  a  lie,*'  uttered  concerning 
the  plaintiff^s  testimony  before  a  justice  of 
the  peace,  it  is  not  necessary  to  aver  that  the 
plaintiff's  testimony  related  to  a  matter  ma- 
terial to  the  issue,  nor  that  the  justice  of  the 
peace  had  jurisdiction  of  the  case  These 
will  be  presumed  until  the  contrary  appears. 
Nor  is  such  averment  necessary,  if  the  ac- 
tion be  broujfht  «nder  the  statute ;  Lewis  v. 
Black,  5  C.  425. 

11.  Variance,  Slanderous  words  spoken 
of  the  plaintiff  in  the  third  person,  will  not 
support  a  count  on  words  spoken  to  the 
plaintiff  in  the  second  person  ;  Cocke  v.  Weath- 
erby,  5  S.  &  M.  333. 

IV.    Pleas. 

12.  Plea  of  jtisfification  as  evidence  of 
speaking  the  words.  The  plea  of  justificsi- 
tion,  when  the  general  issue  is  pleaded,  can- 
not be  introduced  in  evidence  to  prove  the 
words  spoken.  For  each  plea  bein^  separate 
and  distinct,  an  admission  in  one  is  no  evi- 
dence to  overturn  another ;  but  it  may  be 
considered  by  the  jury  as  evidence  of  malice, 
and  in  the  way  of  aggravation  of  damages  ; 
Doss  V.  Jones,  5  H.  158.  The  plea  is.  how- 
ever, an  admission  of  the  speaking  of  the 
words ;  Jamigan  v.  Fleming,  43  M.  710. 

13.  Same :  Tenor  of  the  plea.  A  plea  of 
justification  should  admit  the  speaking  of 
the  words,  and  contain  an  averment  of  their 
truth,  or  it  should  contain  other  matter  which 
shows  that  the  speaking  was  justifiable. 
Lewis  V.  Black,  5  0.  425.  The  plea  should 
be  specific  to  every  particular  of  the  declara- 
tion, and  the  proof  must  be  full  and  complete, 
or  the  defence  will  fail ;  Jamigan  v.  Fleming, 
43  M.  710. 

14.  Same:  Notice  under  general  issues  of 
matter  in  justification.  The  notice  of  justi- 
fication accompanying  a  plea  of  not  guilty, 
need  not  in  form  amount  to  a  special  plea  of 
justification,  but  it  must  fully  notify  the 
plaintiff  in  substance  of  (he  charge  relied  on, 
so  that  he  may  be  prepared  to  prove  his  in- 
nocence; and  hence,  a  notice  that  "  the  de- 
fendant will  prove  the  truth  of  the  ^words 
complained  of,"  is  insufficient;  Powers^. 
Bresgrove,  9  G.  227. 

15.  Plea  of  justification  to  the  action  un- 
der the  statute.  It  seems  that  where  the  ac- 
tion is  brought  under  the  statute,  the  ordi- 
nary plea  of  justification  would  be  bad,  under 
that  provision  of  the  same  statute  which  en- 
acts **  that  no  plea,  exception  or  demurrer  shall 
be  sustained  in  any  court  in  this  State,  to  pre- 
clude a  jury  from  passing  thereon,  who  are 
hereby  declared  to  be  the  sole  judges  of  the 
damages  sustained."  The  plea,  if  allowe ', 
should  traverse  the  allegation  in  the  declara- 
tion, that  the  words  were  spoken  in  a  manner 


to  insult  and  lead  to  a  breach  of  the  peace ; 
Crawford  v.  MeJlton.  12  S.  &  M.  328. 

16.  Plea  of  mitigation.  Under  the  Plead- 
ing Act  of  1850,  the  defendant  had  a  right  to 
plead  speciallv  matter  in  mitigation  of  dam- 
ages; but  if  the  matter  so  pleaded  could  not 
have  that  effect,  the  plea  will  be  bad  ;  Lewis 
V.  Blaclc.  5  C.  425. 

16a.  General  issue  :  Mitigation  and  just;- 
ification.  Under  the  general  issue,  the  de- 
fendant may  give  in  evidence  any  mitigating 
circumstances  (Rov.  Code,  493,  art.  96).  but 
he  cnnnot  give  in  evidence  matters  proving  or 
tending  to  prove  the  truth  of  the  words ;  Jar* 
nigan  v.  Fleming,  43  M.  710. 

7.  Hatter  in  Mitigation  of  Damages. 

See  Damaoes,  13, 14. 

17.  Words  spoken  in  a  pamon.  That  the 
actionable  words  were  spoken  in  a  sudden 
heat  of  passion,  is  a  circumstance  in  mitiga- 
tion of  damages  ;  Powers  v.  Presgroves,  9  G. 
227. 

18.  Riaht  of  defendant  to  shoio  provoca 
tion.  If  the  evidence  show  that  the  actionable 
words  were  spoken  immediately  after  the  trial 
of  a  law  suit  between  the  plaintiff  and  the  de- 
fendant, and  that  they  were  occasioned  by  it, 
it  will  be  competent  for  the  defendant  to 
show  in  mitigation  of  damages,  the  facts  and 
circumstances  occurring  on  and  the  conduct 
of  the  parties  during  the  trial ;  lb. 

See  LiBBL,  5. 

VI.  Evidenoe. 

19.  Evidence  of  plaintiff's  good  charac- 
ter. In  an  action  of  slander,  evidence  of  the 
general  charncter  alone  of  the  plaintiff  is  ad- 
missible ;  and  hence,  evidence  of  particular 
rumors  against  the  plaintiff  circulating  amon?, 
and  charges  preferred  by  a  minority  of  his 
neighbors,  is  inadmissible ;  Powers  v.  Pres- 
groves,  9  G.  227. 

20.  Hoto  proof  of  character  made.  Proof 
of  character  must  be  made  by  inquiries  as  to 
the  general  reputation  of  the  party  where  he 
is  best  known,  and  as  to  what  is  said  of  him 
by  those  among  whom  he  dwells,  and  with 
whom  he  is  most  conversant ;  and  ordinarily, 
the  witness  ought  to  come,  from  the  neighbor- 
hood of  the  party  whose  character  is  under 
investigation.  But  the  court  will  not.  unless 
under  peculiar  circumstances,  undertake  to 
determine  by  a  preliii»inary  examination, 
wnether  a  witness  to  character  has  sufficient 
knowledge  to  enable  him  to  testify ;  and  hence, 
what  is  the  neighborhood  of  the  party  whose 
character  is  under  investigation,  whether  it 
be  circumscribed  or  extended,  and  what 
weight  is  to  be  given  to  the  witnesses  living 
near  or  remote,  and  the  sufficiency  of  their 
knowledge  of  his  character,  are  matters  to  be 
considered  and  determined  by  the  jury ;  Jb, 

21.  Proff  of  plaintiff's  good  character  as 
aggravation.  Where  justification  is  pleaded 
(though  the  plea  be  adjudged  bad  and  the  trial 
is  on  the  plea  <»f  the  statute  of  limitations), 
the  plaintiff  may  prove  his  good  character  in 
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asr<rravation  of  dama^a.  Whether  a  different 
rule  would  prevail  where  the  jreneral  issue 
alone  is  pleaded  ;  Qnceref  And  this  princi- 
p'e  was  applied  in  ihe  case  where  the  action- 
able words  were  *'  that  the  plaintiff  had  negro 
blood  in  his  veins  ; "  Scott  v.  Peebles,  2  S.  & 
M.  546. 

Yni.  The  Damages  and  Oosts. 

22.  Juri/  sole  judges  of.  In  an  action  of 
slander  under  the  statute,  the  jury  are,  by  the 
terms  of  the  statute.  *'  the  sole  judges  of  the 
damupes  sustained;''  and  the  court  has  no 
power  to  set  aside  the  verdict  for  excessive 
damajres;  Lfnois  v.  Black.  .5  C.  425. 

28.  Sftitii.fe  oncosts  conMrued.  The  statute 
which  deprives  the  plaintiff  of  his  rij^ht  to  re- 
cover costs  in  actions  for  slander,  &c.,  unless 
ho  recover  damasfes  to  the  amount  of  ten 
dollars  at  least,  does  not  apply  to  a  judgment 
rendered  in  an  action  commenced  before  that 
dale ;  Gat/den  v.  Bates,  W.  209. 

Tin.  The  Verdict 

24.  Form  of.  Where  a  declaration  in 
slander  contained  five  counts,  a  verdict  find- 
ing *•  the  issue  for  the  plaintiff,  and  assessing 
his  damages  at  $400,^'  is  not  a  proper  re- 
sponse to  any  one  of  the  counts ;  Cocke  v. 
Weatherbi/,  5  S.  &  M.  333. 

IX.   Hisoellaneons. 

25.  Province  of  jury.  When  in  an  action 
of  slander,  the  words  complained  of  are  not 
in  a  foreign  or  technical  language,  and  not 
ambiguous  or  uttered  in  fable,  enigma  or 
question,  but  are  such  plain  and  ordinary 
words  as  are  in  common  use,  an  instruction 
to  the  jury.  *'  that  unless  the  words  used  were 
understood  by  the  hearers  to  have  been 
uttered  in  a  malicious  and  slanderous  sense, 
they  must  find  for  defendant"  is  erroneous.  Ln 
such  cases,  it  is  the  judgment  of  the  jury, 
and  not  the  opinion  of  the  hearers,  that  must 
determine  whether  the  words  were  slander- 
ous and  malicious  or  not;  Jarnigan  v.  Flem^ 
tng.A'S  M.710. 

26.  Slander  by  malicious  prosecution.  A 
slander  may  be  perpetrated  by  a  malicious 
suit.  Such  a  suit  may  be  the  most  effective 
means  for  propagating  it.  and  in  many  cases, 
an  action  will  lie  for  slander  propagated  in 
this  way.  And  it  seems,  in  such  cases,  that 
the  party  injured,  has  an  option  either  to 
bring  an  action  for  slander  or  for  malicious 
prosecution ;  76. 

27.  Presumption  of  malice.  Slanderous 
words,  unless  privileged  or  uttered  under  cir- 
cumstances tending  to  rebut  the  presumption 
of  malice,  will  be  presumed  to  be  malicious ; 
Jarnigan  v.  Fleming,  43  M.  710. 

See  Criminal  Law,  sub-division  Slaves. 

1.  The  mcdictmis  killing  of  a  slave  is  mur- 
der, even  when  done  by  the  master.  See  Staie 
V.  Jones,  W.  83.^ 


2.  Runaway  slaves :  Sale  of  See  Hutrhint 
v.  Lee.  W.  293 ;  Shelton  v.  Baldwin.  4  0. 
439.  Arrest  of;  pursuer  has  no  right  to  kill 
in  order  to  arrest;  Thompson  v.  Young.  I 
G.  17*  Right  of  slave  to  arrest  a  runaway; 
Jordan's  Case,  3  G  382. 

3.  Rights  of  slaves.  Has  no  right  to  sue, 
except  for  his  freedom ;  TaJhot  v.  Norage.  1 
C.  572.  Property  purchased  for  slave  with 
his  money,  raises  a  trust  for  slave;  Leiper 
v.  Hoffman,  4  0.  615. 

4.  Liability  of  master  for  torts  of  slave. 
Master  is  by  siatute  liable  for  thefts  com- 
mitted  by  his  slave  ;  Dowell  v.  Boyd.  3  S.  & 
M.  592 ;  Atchison  v.  Potts,  6  S.  &  M.  120. 
Not  liable  generally  for  tocts  of  slaves,  un- 
less committed  by  his  order;  Leggett  v.  Sim- 
mons. 7  S.  &  .M.  348. 

5.  Remedies  for  recovery  of  slaves:  Jurix- 
diction  of  equity  where  complainant  has 
legal  title.  See  Bates  v.  Ba'es.  W.  HoG;  Butler 
v.  Hicks.  11  S.  M.  78;  Hull  v.  Clark,  14  S. 
&  M.  187. 

6.  Habeas  corpus  to  recover  slaves.  See 
Sc udder  v.  Seal,  W.  1.^4;  Aimett  v.  Bitsd, 
W.  496.     See  Habras  Corpcs.  6  to  9. 

7.  Action  against  party  removing  slavB 
out  of  the  StaXe,  See  Jones  v.  Donald,  4  0. 
461  ;   Turner  v.  Herron.  5  G.  460. 

8.  Master's  rirfht  to  sue  for  tort  to  slave. 
Lamar  v.  Williams,  10  (I.  342. 

9.  Emancipation  of  slaves.  As  to  car- 
rying slave  out  of  this  State  and  emancipat- 
ing him  ;  Hinds  v.  Brazealle,  2  H.  837 ;  Ross 
v.  Vertnery  5  H.  305;  Wade  v.  Am.  Col 
Society.  7  S.  &  M.  663;  Leiper  v.  Hoffman. 

4  C.  615 ;  Shaw  v.  Brown,  6  G.  246 ;  Mitchell 
V.  Wdls.  8  G.  235 ;  by  will  here  direciin?  re- 
moval ;  Leech  v.  Cooley,  6  S.  &  M.  93 ;  Wad^ 
V.  Am.  Col.  Society.  7*S.  &  M.  663. 

Request  of  freedom  here,  with  assent  of 
Legislature;  ShaUuck  v.  Voungy  2  S.  &  M. 
30.  Trust  for  emancipation ;  Weathersby 
v.  Weathersby,  13  S.  &  M.  685.  Who  takes 
when  there  is  illegal  bequ«'st;  Mannings, 
Read.   1   G.   308  ;  Lusk  v.  Letvis,  3  G.  297 ; 

5  0.,  6  G.  401 ;  Gamett  v.  Cowles.lO  G.  60. 

10.  American  Colonization  Society  as  a 
legatee.^  See  Wade  v.  American  Colonization 
Society,  7  S.  <fe  M.  663 ;  Lu^k  v.  Lewis,  3  G. 
297. 

U.  Status  of  negroes.  Not  embraced  in 
general  legislation  ;  Thornton  v.  DemosM,  5 
S.  &  M.  609 ;  Minor's  Case.  7  G.  630. 

Thev  are  not  citizens ;  Leach  v.  Coci^y,  6 
S.  &  M.  93 ;  Shaw  v.  Brown.  6  G.  246 ;  Htrii-n 
v.  BridauU,  8  G.  209  ;  MitcheU  Y.Wells,  8  G. 
235. 

Incapable  of  holding  property  in  the 
State ;  Htirn  v.  BridauU  ;  MitcheU  v.  Weils^ 
sunra. 

Their  status  in  other  States  not  recogniEed 
here ;  Mitchell  v.  Wells,  8  G.  235. 

12.  Abolition  of  slavery:  Presidents 
proclamation.  Vuksbwg  R.  R.  Co.  v.  (xreeUy 
42  M.  436. 

That  the  loss  by  abolition  fell  on  owner. 
and  not  on  his  vendor;  and  that  purchaser 
must  pay  for  slave,  notwithstandingeroaocipa- 
tion.  See  Bradford  v.  Jenkins,  41  M.  32b ; 
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Blncett  V.  Evans,  42  M.  8^4 ;  Whttworth  v. 
Carter.  43.  M.  61 ;  Jftyfidd  v.  B  wnard,  lb. 
27U ;  McMillen  v.  Tai/^f-y,  Ih.  227. 

12a.  Time  of  ahoUtion.  The  precise  time 
of  the  abolition  of  slavery  in  this  State,  has 
npver  been  judicially  determined;  Herrod  v, 
Davis,  4H  M.  102. 

\'<ib.  Legacy  to  a  slave  good  after  emanci- 
pation. Tlioujfh  a  lepracy  to  a  slave  may 
have  been  illegal  and  void  at  the  testator's 
death,  because  of  the  disability  of  the  leo^atee, 
yet  it  may  be,  whilst  in  the  hands  of  the  exec- 
utor, a  valid  trust,  which,  if  possession  of 
the  executor  continue  till  the  slave  is  emanci- 
pated, will  then  vest  in  the  freedman,  and 
may  then  be  enforced  in  his  favor,  according 
to  the  testator's  intention;  Hoover  v.  Brem. 
42  M.  608. 

1.3.  Sale  rf  slave  charged  with  crime. 
Doughty  v.  Owen.  2  C.  4o4. 

14.  trial  of  slave  Minor's  Case,  7  G. 
630  ;  Jordan's  Case,  3  G.  382 ;  Doivell  v. 
Boyd,  3  8.  &  M  592;  Byrd's  Case,  1  H.  247. 

l.o.  Ordinance  of  1787  constitutional. 
Harry  v.  Decker,  W.  36. 

16.  Confessions  of  slave  to  mastei\  Sam's 
Case.  4.(1.  347. 

17.  Introduction  of  slaves  for  sale,  illegal. 
Brien  V.Williamson  7  H.  14:  Green  v.  Rob- 
inson, 5  H.  80;  Planters'  Rk  of  Tenn.  v. 
Conger,  12  S.  &  M.  527 ;  GUdexvell  v.  Hite, 
lb.  110;  Cowen  v.  Boi/ce,  lb.  709.  Intro- 
duction without  certificate  of  character  is  ille- 
gal ;  Dean.3  v.  McLendon.  1  G.  343;  Merrill 
V.  Melchior,  1  G.  516  ;  Barker  v.  Justice,  41 
M.  240. 

But  not  illegal  for  settler  in  the  State  to 
briii^  slave  with  him ;  Hope  v.  Evans,  4  S.  & 
M.  321. 

18.  Mortgage  of  slave  does  not  carry  her 
issue:  Turnhidl  v.  Middleton.  W.  413. 

19.  Bequest  of  slave  as  to  issue.  Judge  of 
I^obafe  v.  Alexander,  2  (}.  297.  • 

2  Remainderman  entitled  to  issue,  during 
life  estate :  lb. 

1.  Spanish  law  when  in  force  here.  The 
laws  of  Spain  continued  in  force  in  this  State, 
till  after  the  the  territorial  government  was 
actually  organized  in  1799;  and  by  that  law 
executors  had  no  power  to  sell  immovables; 
Chetv  V.  Calvert,  W.  .o4. 

2.  Spanish  grants  of  land  were  donative. 
Grants  of  land  here  by  Spain  were  donative, 
and  not  subject  to  the  rights  of  community 
between  husband  and  wife.  The  conditions 
in  these  grants  were  for  the  benefit  of  the 
donee,  and  were  rarely,  if  ever,  fulfilled ; 
Cheiv  V.  Calvert.  W.  54;  and  the  Spanish 
iJovernment  attached  but  little  importance  to 
them:  Winn  v.  Cole,  W.  119. 

3.  Order  of  survey  signed  by  deputy  gover- 
nor:  Effect  of  vesting  title.  A  Spanish  order 
of  survey,  signed  by  a  deputy  governor,  is 
presumed  prima  facie  to  be  issued  bv 
competent  authority  and  valid.  And  such 
order  vests  such  a  right  as  can  only  be 
divested  by  the  alienation  of  the  grantee,  or 
bis  voluntary  abandoameut,  or  by  an  entire 


failure  to  perform  the  conditions  of  the  grant, 
or  by  some  act  against  the  jrnvernment  which 
would  justify  confiscation ;  Winn  v.  Cole,  W, 
119. 

4.  Same :  Revocation.  The  report  of  the 
surveyor  general  of  the  Spanish  Government 
stating  land  so  located  to  be  vacant,  and  the 
allegation  of  that  fact  in  a  subsequent  grant  to 
another  party,  does  not  amount  to  confisca- 
tion, or  tne  revocation  of  the  grant ;  and  if 
it  be  a  revocation,  it  would  be  an  act  of  ca- 
pricious tyranny,  and  ought  to  be  disre- 
garded: Jb. 

5.  Spain's  rights  bounded  north  by  thirty- 
one  de'jrees.  It  is  now  well  settled,  that  Spain 
never  had  a  right  of  soil  in  the  State  above 
the  thirty-first  degree  of  north  latitude:  and 
all  grants  and  dispositions  of  land  made  by 
Spain  above  that  line,  were  in  their  inception 
void  for  want  of  title  in  that  governtnent. 
The  title  to  that  territory  now  in  this  State, 
was,  after  the  Declaration  of  Independence,  in 
the  State  of  Georiria;  Doe  ex  dem  Nevitt  v. 
Beaumont,  6  H.  273. 

6.  Same:  Cessirm  by  Georgia:  Conflict- 
ing titles  by  grant  and  by  survey  from  Spain, 
Hut  in  1802,  Georgia  ceded  the  territory  to 
the  United  States,  and  by  the  second  article 
of  the  treaty  of  cession,  it  was  provided,  that 
all  persons  who  on  the  27th  of  October,  1795, 
were  actual  settlers  within  the  territory  ceded, 
should  be  confirmed  in  all  grants  legally  and 
fully  executed  prior  to  that  day,  "by  Great 
Britain  and  Spain,  or  by  the  State  of  Geor- 
gia ; "  and  by  the  third  article,  it  was  pro- 
vided, that  the  land  ceded,  after  satisfying 
^1.2.50,000  to  the  State  of  Georgia,  a,nd 
grants  recognized  in  the  preceding  article, 
should  belong  to  the  United  States ;  and  there 
was  a  proviso  which  authorized  the  United 
States  Government,  after  satisfying  the  debt 
to  Georgia,  and  these  grants  before  recog- 
nized, to  appropriate  500,000  acres,  to  satisfy- 
ing or  quieting  other  claims  to  land,  than 
those  recognized  in  the  cession. 

In  18o3,  Congress  passed  an  act  providing 
for  a  board  of  connuissi«>ners  to  examine 
claims,  Ac,  and  directed  also  that  persons 
resident.  &c.,  and  having  claims  under  v;ar- 
rants  of  survey  from  the  British  or  Spanish 
(governments,  should  be  confirmed  in  their 
title  :  Held,  that  a  title  under  a  Spanish  grant, 
fully  completed  and  perfect,  was  superior  to 
an  older  title  under  a  Spanish  warrant  of 
survey,  and  needed  no  confirmation  by  the 
board  of  commissioners;  that  the  former 
was  a  title  under  the  State  of  (ieorgia,  and 
was  superior  to  the  title  of  the  United  States, 
and  that  the  latter,  by  the  terms  of  the  ces- 
sion, could  not  be  conhrmed  so  as  to  interfere 
with  a  perfect  and  complete  Spanish  grant ; 
Jb. 

7.  Certificate  of  confirmation.  The  cer- 
tificate of  the  confirmation  of  a  Spanish 
grant  made  by  the  board  of  commissioners, 
constitutes  title  to  the  land  embraced  in  it ; 
Surget  V.  Little,  2  0.  118. 

8,  Right  of  settler  to  sell  his  claim.  A 
person  who  was  an  actual  settler  on  public 
land  when  it  belonged  to  Spain,  had,  under  the 
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Act  of  Congress  of  1803,  an  inchoate  right 
of  donation,  which  he  might  validly  sell,  and 
if,  afterward,  the  right  was  confirmed,  it  would 
enure  to  his  vendee.  This  is  not  a  sale  of  pub- 
lic land,  nor  of  a  pre-emption,  nor  within  the 
policy  of  the  law  prohibiting  the  sales  of 
such  rights ;  Nixon's  Heirs  v.  Carco's  Heirs, 
6  C.  414. 

See  Alteration  of  WaiTiNas.    Deed,  83, 

84. 


1.  Validity/  of  unstamped  wriiings.  All 
deeds,  or  other  instruments  of  writing,  made 
daring  the  late  civil  war,  are  valid  and  ad- 
missible in  evidence,  though  not  stamped  at 
the  time  of  their  execution  as  required  by  the 
laws  of  the  United  States;  provided,  that 
after  the  war,  they  arc  stamped  by  the  proper 
revenue  officer,  in  accordance  with  the  Act 
of  Congress  ;  Frazer  v.  Robinson A2  M.  121. 

2.  Presumption  as  to  stamping  by  revenue 
officer.  Where  the  proper  revenue  officer 
stamps  an  unstamped  deed,  or  other  instru- 
ment  of  writing,  and  certifies  thereto,  the 
law  presumes  he  has  done  his  duty  and  affixed 
the  amount  of  stamps  required  by  the  Act 
of  Congress ;  lb. 

3.  Amount  of  stamm  necessary.  A  deed 
•  of  conveyance  of  land,  which  recites  a  con- 
sideration in  Confederate  treasury  notes,  is 
not  required  to  be  stamped  according  to  the 
amount  of  Confederate  money  stated,  but  ac- 
cording to  its  value  at  t'le  time  of  the  exe- 
cution of  the  deed,  as  compared  with  gold ; 

4.  Failure  to  stamp.  An  unstamped  in- 
strument may  be  stamped  in  court,  and  then 
read  in  evidence  without  any  proof  on  the 
part  of  the  party  offering  it,  that  the  omis- 
sion to  stamp  was  not  fraudulent.  The  omis- 
sion to  stamp  is  not  evidence  of  fraud,  and 
the  objector  must  show  affirmatively  the 
fraudulent  intent,  or  it  will  be  admitted  ;  Mor- 
ris  V.  Morris,  44  M.  441. 

5.  Right  to  recover  on  original  considera- 
tion, where  note  is  unstamped.  Where  there 
is  a  count  on  an  unstamped  instrument,  and 
also  on  the  original  consideration,  if  the 
former  be  inadmissible  in  evidence,  because 
it  was  not  stamped,  a  recovery  may  be  had 
on  ihe  consideration  for  which  the  note  was 
given;  Humphreys  v.  Wilson,  43  M.  328. 

gk^  §tcm$. 

See  High  Court,  187  to  192. 

See  Evidence,  82. 

See  Constitutional  Law,  105  to  110. 


J/^/f 


See  Constitutional  Law.  Public  CoxTRArrs. 

1.  Delay  of  Stale  officer  does  not  apd 
the  State.  A  delay  on  the  part  of  the  officer 
of  the  State  to  bring  suit  against  a  defaultinjjf 
tax  collector,  constitutes  no  defence  to  him; 
State  V.  Joiner.  1  C.  .500. 

2.  Not  bound  by  statute  of  limitations.  The 
State  is  never  included  within  a  disabling  stat- 
ute, unless  the  intention  to  do  so  be  plain, 
and  it  is  not  barred  by  the  statute  of  limita- 
tions :  lb. ;  S.  P.,  Josselyn  v.  Stone,  6  C.  753. 

3.  St'ile  bound  to  pay' counsel  employed  by 
attorney  general.  The  attorney  general,  by 
the  Act  of  1841,  has  power  to  employ  addi- 
tional counsel  to  assist  him  in  any  case  in 
which  the  State  is  a  pairty.  and  to  make  a 
contract  for  the  fee  of  counsel  so  employed, 
which  will  be  binding  on  the  State,  if  the 
power  to  employ  be  exercised  in  good  faith, 
and  the  service  be  rendered.  But  there  be- 
ing no  provision  in  the  act  for  the  auditor  to 
issue  his  warrant  in  payrent  of  the  fee.  ap- 
plication must  be  made  to  the  Legislature  for  * 
payment,  but  if  such  application  be  made,  an  1 
the  Legislature  refuse  to  pay  a  part  of  the 
fee.  and  it  does  not  appear  that  the  claim  was 
fully  investigated  by  the  Legislature,  or  the 
ground  on  which  the  other  part  was  refused 
does  not  appear,  the  Chancery  Court  should 
render  a  decree  asrainst  the  SUite  for  the  un- 
paid balance  ;  Mayes  v.  State,  6  C.  706. 

4.  Liability  for  interest.  As  a  general 
rule,  the  State  is  not  bound  to  pay  interest 
on  claims  against  her,  and  in  cases  which 
contemplate  the  action  of  the  Legislature  be- 
fore payment,  the  debt  will  not  be  presumed 
to  be  complete  until  demand  made  on  the 
Legislature,  and  interest  should  be  calcu- 
lated only  from  that  time  ;  lb. 

See  Intbrkst,  L5. 

5.  State's  rights  as  a  suitor.  The  State  of 
Mississippi  is  as  properly  a  plaintiff  in  a 
prosecution  or  suit  mstituted  in  her  name,  as 
a  private  individual  is  in  a  like  case;  and 
hence,  is  entitled  to  all  the  remedies  provided 
by  law  for  plaintiffs  against  sheriffs  or  other 
officers  for  misconduct  in  the  execution  and 
return  of  process;  State  v.  Nichols,  10  G.  318. 
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I.  Enactment  of  Statutes,  and  the  time 
they  go  into  Operation. 

1.  Legislattve  Rolls.  The  enrolled  nets  of 
the  Lefrislature.  when  si^ied  by  the  Speaker 
of  the  House  of  Representatives  and  by  the 
President  of  the  Senate,  and  approved  by 
the  Governor,  and  d*^po8ited  in  the  office  of 
Secretary  of  State,  like  the  Parliament  Rolls 
of  England,  are  records,  and  import  absolnte 
and  uncontrollable  verity.  They  are  conclu- 
sive evidence  of  the  due  enactment  of  the 
statutes  contained  in  them,  and  cannot  be 
impeached  in  any  manner  whatever ;  Green 
V.  WeJler,  3  G.  650 ;  S.  P.,  Swann  v.  Buck, 
40  M.  268. 

2.  Joimials  of  the  Legislature,  The  jour- 
nals of  the  two  Houses  of  the  Legislature, 
are  memorials  of  their  proceedings,  but  they 
do  not  import  absolute  verity,  and  are  not 
conclusive  of  the  facts  stated  in  them.  And 
even  if  it  were  competent  to  show  by  extrin- 
sic evidence  that  an  act  verified  and  attested, 
and  enrolled  according  to  the  forms  of  the 
Constitution,  has  not  been   passed  as  it  ap- 

{)eared  by  the  record  contained  in  the  legis- 
ative  rolls  to  have  been  passed,  yet  the 
courts  cannot  take  judicial  notice  of  the 
jonrnal  of  the  Legislature,  in  order  to  ascer- 
tain the  true  state  of  facts;  they  would  have 
to  be  proven  by  an  examined  copy ;  Green 
V.  Weller,  supra  :  S.  P.,  Swann  v.  Buck,  40 
M.  268. 

3.  Style  of  enacting  clause:  Constitu- 
tionaJ  provision.  It  is  not  required  thut  the 
Legislature  should  adhere  literally  to  the 
formula  of  words  prescribed  in  the  constitu- 
tion of  the  State,  as  to  **  the  style  of  the 
laws;"  if  a  statute  shows  on  its  face  the 
authority  by  which  it  is  adopted  and  thut  it 
was  the  intention  of  the  Legislature  that  it 
should  have  the  effect  of  a  law.  it  will  be 
suflQcient.  Hence,  if  the  Legislature  use  the 
formula.  *'beit  resolved,"  in  the  enacting 
clause  of  a  statute,  instead  of  *'  be  it  enacted," 
the  formula  prescribed  in  the  constitution, 
it  will  be  a  substantial  compliance  with  the 
constitution;  Swann  v.  Buck,  4»)  M.  268. 

4.  Joint  resolutions,  .All  legislative  acts 
duly  enrolled,  signed  by  the  presiding  officers 
of  both  houses,  and  approved  by  the  gov- 
ernor, stand  on  an  equal  footing  as  to  dignity, 
and  must  equally  prevail  as  the  acts  of  the 
sovereign  power  of  the  State,  whether  they 
be  ** enacted"  or  only  "resolved ;"  aud  an 
act,  therefore,  passed  in  the  shape  of  a  joint 
resolution,  is  a  statute,  and  obligatory  as 
such;  lb. 

5.  When  a  statute  goes  into  effect.  The 
constitution  provides  thut  "  no  laws  of  a  gen- 
eral nature,  unless  otherwise  provided  for, 
shall  be  enforced  until  sixty  days  after  the 

{>aS8age  thereof."  But  this  provision  in  re- 
ation  to  the  date  of  its  operation,  need  not 
be  by  express  terms,  if  the  intention  to  give 
it  an  eai'lier  operation  sufficiently  appears 
from  the  act  or  resolution,  otherwise  than 
from  its  general  phraseology.  Nor  is  it  neces- 
sarj  that  the  intention  shall  appear  from  the 
act  or  resolution  itself.   To  determine  when 


it  is  to  go  into  effect,  we  may  look  at  all  the 
other  laws  passed  by  the  Legislature  at  the 
same  session,  on  the  same  subject  matter ; 
and  if  any  other  act  be  subsequently  passed, 
which  manifestly  proceeds  on  the  idea,  and 
makes  provisions  with  reference  thereto, 
that  the  former  act  is  then  in  operation,  the 
former  act  will  at  least  have  effect  from  the 
date  of  the  last  act,  if  it  be  provided  in  the 
last  act,  that  it  shall  go  into  operation  on  its 
passage;  Swnnn^.  Buck,  \^  M.  268  (citing 
West  Feliciana  B,  E,  Co.  v.^  Johnson,  5 
H.273). 

6.  Same.  And  so,  if  an  act  supplemental 
to  the  first  act  be  passed  before  the  expira- 
tion of  sixty  days  from  the  date  of  the  first 
act,  and  in  the  supplemental  act  it  is  provided 
that  it  shall  take  effect  from  and  after  its 
passage,  the  original  act  will  pro  into 
effect  with  the  supplemental  act;  West  Feli' 
ciana  R.  R.  Co.  v.  Johnson,  supra. 

7.  Wlxai  is  the  date  of  the  passage  of  an 
act.  The  date  of  the  passage  of  a  statute, 
as  to  rigMs  conferred  by  it.  is  the  time  when 
it  goes  into  operation.  The  exemption  law 
of  1841,  approved  23d  January,  1841,  ex- 
empted certain  property  from  sale  for  debts 
created  after  its  passage ;  but  by  the  express 
terms  of  the  act,  it  did  not  go  into  operation 
till  July,  1841  :  Hdd.  that  the  exemption 
thereby  allowed  did  not  apply  to  any  contract 
made  before  1st  July,  1841 ;  Smith  v.  Brovm, 
6  C.  810. 

n.  Sepeal  of  Statates. 
1.  Generally. 

8.  Repeal  does  not  divest  a  vested  right. 
The  repeal  of  a  statute  does  not  divest  a 
right  vested  under  it ;  Bayaents  v.  Beard, 
41  M.  531.    See'AssBssoR  of  Taxks. 

9.  Repeal  of  statute,  with  provision  to 
leave  it  in  force  as  to  past  transactions.  A 
statute  repealing  another,  even  if  the  former 
be  a  mere  remedial  law,  may  continue  the 
old  law  in  force,  as  to  past  transactions  ; 
Jennings  v.  Hammond,  1  S.  &  M.  174. 

10.  Repeal  of  penal  stalute.  After  the 
expiration  or  repeal  of  a  law,  no  penalty  can 
be  enforced,  or  punishment  inflicted  for  a 
violation  of  it,  committed  whilst  it  was  in 
operation,  unless  some  special  provision  be 
made  for  that  purpose  by  the  repealing 
statute  ;  Teague's  Case,  10  (i.  516. 

11.  Same:  Case  in  judgment.  A  party 
was  indicted  for  a  violation  of  a  statute 
which  prohibited  the  sale  of  vinous  and 
spirituous  liquors  in  any  ouantity  whatever, 
within  a  certain  locality;  he  entered  into  a 
recognizance  for  his  appearance,  which  was 
forfeited,  and  judgment  nisi  was  entered 
against  him  and  his  sureties..  The  act  under 
which  he  was  indicted  was  then  repealed,  but 
the  repealing  act  provided,  that  '*  it  should 
not  be  so  construed  as  to  release  or  discharge  . 
from  punishment  any  who  had  violated  the 
act  intended  to  be  repealed,  by  selling  vinous 
and  spirituous  liquors  in  less  quantities  than 
one  gallon " :  Held,  that  this  last  act  must 
be  construed  so  as  to  save  a  prosecution  un« 
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dor  tlie  fir&t  act,  althongh  the  indictment 
did  not  charge  a  sale  in  a  less  quantity  tiian 
one  f^allon  ;  and  that,  on  trial  of  that  indict- 
ment after  the  date  of  the  repealing  act, 
the  State  would  be  held  to  prove  that  the 
sale  was  in  a  less  quantity  than  one  gallon ; 
and  therefore  the  judgment  nisi  should  be 
made  fitial  \  lb. 

12.  Repeal  of  repeaHng  sfatnte.  Where  a 
repealinir  statute  is  itself  repealed,  the  former 
repealed  act  is  thereby  revived  ;  Aberdeen  v. 
Saanderson.  8  8.  &  \i.  663. 

13.  Saine  :  Case  in  judgment.  The  power 
granted  by  the  charter  of  the  City  of  Aber- 
deen. A.  1).  1837,  to  the  corporate  authorities 
to  license  retailers,  was  not  repealed  but  only 
suspended  bv  the  Act  of  1840.  which  totally 
prohibited  the  granting  of  such  license  to  any 
person  in  the  State ;  and  when  this  last  act  was 
Itself  repealed,  the  power  of  said  corporate 
authorities  revived  and  is  not  repealed  by  the 
Act  of  1846.  providing  geiicrally  for  a  differ- 
ent dispoHitiou  of  the  money  arising  from  the 
grant  of  licenses  to  retailers  ;  lb. 

14.  Repeal  by  mibseqaent  change  in  the 
constitiU/071.  A  statute  which  was.  at  the 
time  of  lis  enactment,  valid  and  con8titutional, 
will  be  repealed  by  a  subsequent  change  in 
the  constitution,  introducing  a  provision  re- 
pugnant to  the  statute.  Hence  the  statute 
authorizing  the  Chancery  Court  to  grant 
issues  decisavit  vel  non  is  repealed  by  the 
constitution  of  1832,  which  vests  an  exclusive 
jurisdiction  over  that  matter  in  the  Probate 
Court  ;*  Hamberltn  v.  Terry ,  7  H.  143. 

2.  Bep«al  by  Implication. 

15.  Repeal  by  implication :  Not  favored : 
Both  statutes  must  stand  if  possible.  The 
law  does  not  favor  a  repeal  of  a  statute  by 
implication ;  and  hence,  where  two  statutes  are 
Boemingly  repugnant,  they  must  be  so  con- 
strued, if  possible,  that  the  latter  shall  not 
be  a  repeal  of  the  former  by  implication ; 
McAfee  V.  Southern  R.  R.  Co.,  7  G.  669; 
Richards  V.  Patterson,  1  G.583;  S.  P..  South- 
ern R.  R.  Co.  V.  Jackson  (City  of ),  9  G,  334. 
They-  must  be  so  construed  that  both  may 
stand  and  harmonize  if  possible;  ComH  B'k 
of  Natchez  v.  Chamber.^,  8  8.  &  M.  9.  There 
will  be  no  repeal  by  implication,  unless  the 
repugnancy  between  the  two  statutes  be  plain 
and  unavoidable ;  Planters'  B'k  v.  State,  6 
S.  &  M.  628.  And  when  a  rej)eal  by  implica- 
tion is  allowed,  the  extent  of  the  repeal  will 
be  only  so  far  as  there  is  a  plain  and  manifest 
repugnancy  between  them  ;  Wliite  v.  John- 
son, 1  C.  68. 

16.  Same:  When  a  repeal  by  implication 
is  fleeted.  But  there  will  be  a  repeal  by 
implication  when  the  two  statutes  are  so  re- 
pugnant and  inconsistent  that  they  cannot 
stand  together  by  giving  each  a  fair  construc- 
tion ;  Com' I  B^k  of  Natchez  v.  Chambers,  8  8. 
&  M.  9 ;  S.  P.,  Peyton  v.  Cabaniss,  44  M.  808. 

And  when  a  subsequent  statute  contains 
nothing  restricting  the  general  terms  used  in 
it,  effect  must  be  given  to  such  terms  accord- 
ing to  their  plain  meaning ;  and  if,  when  so 
coustraed,  the  statute    is    repugnant    to  a 


former  statute,  the  latter  is  repealed  to  the 
extent  of  the  repuirnancy ;  Southern  R.  R. 
Co.  V.  Jackson  [City  of).  9  G.  334 

And  so,  when  it  is  evident  that  the  later 
act  was  intended  by  the  Legislature  to  be  the 
sole  and  exclusive  rule  in  the  case  provided 
for  in  both,  there  will  be  a  repeal  by  implica- 
tion ;  Swann  v.  Back,  40  M.  268. 

17.  When  repugnant  provision  in  last  act 
is  unconstitutional.  If  the  provisions  in  the 
last  act  which  are  repugnant  to  the  first  art 
be  unconstitutional,  there  will  be  no  repeal 
bv  implication;  Cnm'l  B'k  of  Natchez  v. 
Chamhern.  8  S.  &  M.  9. 

18.  Instance  where  the  repugnancy  tcashU 
no  repeat.     In  1843  the  Legislature  passed  a 
general  law,  providing  a  mode  of  pro*-ecdin^ 
in   the    Circuit    Courts,   by   quo  warranto, 
against  banks,  for  a  violation  of  their  cor- 
porate franchises.   In  1843,  proceedings  were 
commenced  against  the  Planters'  Bank  under 
that  act.     In  1844.  the  Legislature  passed  a 
special  act  in  relation  to  the  Planters'  Bank 
and  the  Mississippi   Railroad  Company,  au- 
thorizing them,  on  certain  conditions,  to  sur- 
render tneir  charters,  and  upon  their  refusal 
to  do  so,  making  it  the  duty  of  the  attorney 
general  to  proceed  against  them  by  bill  in 
chancery,  have  a  receiver  appointed   to  take 
charge  of  their  property,  and  proceed  to  have 
them  wound  up.    The  Act  of  1844  provided, 
that  if  either  of  these  two  corporations  would 
accept  and  comply  with  its  provisions,  by  a 
voluntary  surremler  of  its  charter,  then  such 
corporation   should   be  exempted   from  the 
Quo  W'li^anto  Act  of  1843.    The  Planters' 
Bank  did  not  accept  these  conditions  of  the 
Act   of  1844;    and  the   proceedings   before 
stated,  under  the  Quo  Warranto  Act  of  1>*43, 
having  progressed  to  final  judirment  agaiust 
the  bantc,  trustees  were  appointed  under  the 
Quo   Warranto  Act  of  1843.  and  the  bank 
appealed  to  this  court.    The  cause  was,  iu 
this   court,  submitted  on  a  preliminary  mo- 
tion   involving    the    question,   whether    the 
special  law  of  1844.  in  relation  to  the  bank 
and  the  Mississippi  Ruilroad  Company,  had 
not,  as  to  thf»se  corporations,  repealed  the 
Quo  Warranto  Act^of  1843,  and  taken  away 
the  jurisdictitm  of  the  Circuit  Court :  Hdd, 
that  there  was  no  necessary  repugnancy  bt^ 
tween  the  two  acts,  and,  therefore,  the  latter 
is  not  by  implication  a  repeal  of  the  former; 
that  no  proceedings  having  been  instituted 
in  chancery  under  the  special  Act  of  1844, 
the  Circuit  Court  did   right  to  pronounce 
judgment  under  the  Act  of  1843;  Planters^ 
B'k  V.  State,  6  8.  &  M.  628. 

19.  Same.  All  the  acts  of  the  Legisla- 
ture upon  the  same  subject  matter  (for  in- 
stance, the  acts  on  limitation  of  actions), 
are  to  be  construed  together,  as  one  series, 
and  a  later  act  is  not  to  be  construed  to  be 
a  repeal  of  a  former  act.  by  implicatioo, 
unless  to  the  extent  of  a  plain  and  manifest 
repugnancy  between  them.  And  especially 
will  not  a  later  act  be  held,  by  implication, 
to  change  a  policy  recognized  in  all  former 
acts  on  the  same  subject,  by  cuttinsr  off  a 
class  of  rights,  which  in  the  other  acts  were 
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especial  objects  of  care  and  favor.  Hence, 
a  later  act  of  limitation  of  actions,  which 
does  not  profess  to  embody  all  the  legislative 
provisions  on  the  subject,  but  professes  only 
to  be  an  amendment  of  the  former  acts,  and 
which  omits  all  reference  in  prescribing 
periods  of  limitations,  to  the  exception — con- 
tained  in  all  the  former  acts — in  favor  of  in- 
fants will  not  be  held  to  repeal  that  excep- 
tion—there being  no  necessary  repugnancy 
between  the  acts;  White  v.  Johnson,  IC.  68. 
See  pofit.  41. 

20.  Same  The  Act  of  16th  March.  18.52, 
granted  all  the  three  per  cent,  fund  then  in 
the  State  treasury  to  the  peveral  counties  of 
the  State;  ihe  Act  of  18th  November,  1857, 
granted  all  of  that  fund  then  in  the  treasury 
to  five  railroad  companies  therein  named, 
without  making  any  express  reference  to  the 
former  act.  A  large  sum  which  was  in  the 
treasury  at  the  date  of  the  first  act.  was 
never,  in  fact,  distributed  to  the  counties,  but 
remained  in  the  treasury  at  the  date  of  the 
lapt  act — in  1857 — together  with  a  lar^^e  sum 
which  had  been  received  as  a  part  of  the 
three  per  cent,  fund  since  the  passage  of  the 
Act  of  1852:  Held,  that  as  there  was  no  ex- 
press repeal  of  the  Act  of  1852  contained  in 
the  Act  of  1857.  the  general  words  of  the 
last  act  did  not  divest  the  rights  of  the  coun- 
ties secured  by  the  first  Act,  and  that  the 
two  acts  must  be  so  construed  as  to  give 
efTect  to  both  of  them;  and,  therefore,  that 
the  Act  of  1857  did  not  grant  to  the  railroad 
companies  any  portion  of  the  three  per  cent, 
in  the  treasury  at  the  date  of  the  Act  of  18.52, 
and  bv  that  last  act  granted  to  the  counties ; 
McAfee  V.  Soulhem  R,  R.  Co..  7  G.  669. 

21.  Same.  The  15th  section  of  the  Revenue 
Act  of  1822  (H.  C.  172),  allowed  minors, 
whose  lands  were  sold  for  taxes,  one  year 
after  their  attaining  majority,  in  which  to 
redeem.  The  Hevenne  Act  of  18-16  makes 
provisions  in  reference  to  the  subject  matter 
of  redemption  of  lands  embraced  in  the  Act 
of  1822,  but  omits  all  reference  to  the  right 
of  redemption  by  minors :  Held,  there  is  no 
necessary  repugnancy  between  the  two  acts, 
and  that  it  must  be  intended  that  the  Legis- 
lature, in  enacting  the  latter  statute,  were 
satisfied  with  that  provision  of  the  former 
statute,  and  intended  to  make  no  alteration 
in  it,  as  was  done  with  regard  to  other  pro 
visions  relative  to  the  right  of  redemption  ; 
Hichards  v.  Patterso^i,  1  G.  583. 

22.  Instance  of  repeal  by  implication. 
Where  an  act  directed  the  trustees  of  dis- 
solved banks  to  sue  for  and  collect  the  debts 
due  the  banks,  and  sell  the  property  of  such 
banks,  and  a  subsec4uent  act  directed  a  per- 
emptory sale  of  these  debts  and  other  prop- 
erly in  a  prescribed  mode,  it  was  held,  that 
there  was  a  direct  repugnancy  between  the 
two  acts,  and  that  the  latter  was,  if  constitu- 
tional, a  repeal  of  the  former  ;  Com'l  B'k  of 
JiTcUchez  V.  Chambers.  8  S.  &  M.  9. 

23.  Instance  of  repeal  prevented  by  subse- 
grtf^Ti/  legislative  recognition.  On  the  24th 
of  February.  1844,  the  Legislature  passed  a 
Statute  of  Limitations,  by  the  13th  section  of 


which  the  lien  of  judgments  rendered  prior  to 
its  passage,  was  limited  to  fwo  years  from  the 
passage  of  the  act.  On  tlie  same  day  was 
passed  the  enrolment  law,  which  contains 
the  following  provisions  :  "all  liens  of  judg- 
ments 4&C..  shall  cease  and  determine  as  against 
creditors  and  purchasers  from  the  debtor,  un- 
less the  same  be  enforced  by  execution  with- 
in five  years  from  the  date  of  the  enrolment.'* 
On  the  19th  of  February,  1846,  the  Legisla- 
ture  passed  an  act  placing  a  construction  on 
said  13th  section  of  the  Act  of  1844:  Held, 
that  the  recojrnition  by  the  Legislature  in 
this  last  act,  of  the  said  13th  section  (before 
the  lien  limited  by  it  had  expired),  had  the 
effect  of  preventing  its  repeal  by  the  enrol- 
ment act;  Planters'  B'k  v.  Black,  11  S.  & 
M.43. 

24.  Two  contemporaneous  acts  construed 
with  reference  to  a  rtpeal.  In  this  case  it  was 
held  thai  the  above  named  two  acts  were  in- 
capable of  satisfactory  reconcilement,  except 
to  consider  the  enrolment  act  as  determining 
the  conditions  on  which  the  lien  shoxild  ac- 
crue, and  the  liuiftation  act  as  fixing  its 
duration  ;  and  the  lien,  therefore,  of  a  judg- 
ment rendered  prior  to  the  passage  of  these 
two  acts,  expired  with  the  lapse  of  two  years 
from  that  time ;  Emanuel  v.  Jones,  12  S.  & 
M.  473. 

III.  Oonstraotion  of  Statutes. 

See  Constitutional  Law,  1  to  13. 
1.  General  Bules. 

2.5.  Statutes  ccnutrved  with  reference  to 
their  meaning,  object,  fpirit.  and  scope.  In 
construing  a  statute,  the  object  is  to  get  at 
its  spirit  and  meaning,  its  design  and  scope. 
And  that  cunstruclion  will  be  justified  which 
evidently  embraces  the  meaning  and  carries 
out  the  object  of  the  law,  although  it  be 
against  the  letter  and  grammatical  construc- 
tion of  the  act ;  Dixon  v.  Doe,  1  S.  &  M.  70. 

A  statute  will  be  construed  according  to 
its  objpct  and  spirit,  though  against  the  let- 
ter; Painter  \.  Trotter,  10  S.  iSt  M.  537. 

And  it  must  be  construed  according  to  its 
reason  ;  and  thus,  where  a  statute  is  special 
but  the  reason  of  it  is  general,  it  is  to  be  re- 
ceived in  a  general  sense ;  Grand  Gulf  B'k  v. 
Archer,  8  S.  &  M.  151.  A  statute  must  be 
construed  according  to  its  reason  and  object ; 
Love  V.  Taylor,  4  0.  667. 

26.  Same.  In  the  construction  of  statutes 
the  main  object  is  to  ascertain  the  true  mean- 
ing and  intention  of  the  Legislature  ;  and 
where  upon  a  due  consideration  of  the  sub- 
ject matter  of  the  statute  and  the  oV»ject  in- 
tended to  be  accomplished  by  its  enactment, 
such  intention  is  manifest,  courts  will  give  it 
effect  although  it  be  not  sanctioned  by  the 
literal  interpretation;  but  courts  will  not 
abandon  the  literal  interpretation  to  carry 
out  an  alleged  intention  of  the  Legislature,  if 
such  construction  be  doubtful ;  N.  0.  J,  8c 
G.  N.  R.  R  Co.  v.  Hemphill,  6  G.  17. 

26a.  3{ust  be  made  to  harmonize.  A  stat- 
ute must  receive  such  construction  as  will,  if 
possible,  make  all  its  parts  harmonize  with 
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each  other,  and  render  them  consistent  with 
its  scope  and  object ;  Ellison  v.  if.  &•  0.  R, 
R.  Co,.  7  G.  fi72. 

And  the  whole  of  it  must  be  looked  to  in 
order  to  reconcile  apparent  repngnances  and 
contradictions ;  Dixon  v.  Doe,  1  S.  &  M.  70. 

266.  Intention :  Literal  sense :  Consequen- 
ces. Jn  the  exposition  of  a  statute,  the  inten- 
tion of  the  maker,  when  ascertained,  will 
prevail  over  the  literal  sense  of  the  words, 
and  its  reason  and  intention  will  prevail  over 
the  strict  letter.  Where  the  words  are  not 
explicit,  the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt  and  the 
remedy  in  view ;  and  the  intention  is  to  be 
taken  or  presumed  according  to  what  is  con- 
sonant with  reason  and  good  discretion.  If 
the  meaning  of  a  statute  be  doubtful,  the  con- 
sequences are  to  be  considered  in  the  con- 
struction ;  but  where  the  meaning  is  plain,  no 
consequences  are  to  be  regarded ;  Learned 
V.  Corley,  43  M.  687. 

2.  Constming  the  Words. 

27.  Same,  The  true  sense  in  which  words 
are  used  in  a  statute,  is  to  be  ascertained  gen- 
erally by  taking  them  in  their  ordinary  and 
popular  signification ;  or  if  they  be  terms  of 
an.  then  in  their  technical  meaning;  Green 
V.  Welltr,  3  G.  6oO ;  S.  P..  Fomiqu-t  v.  West 
Feliciana  R.  R.  Co,,  6  H.  116.  When  this 
sense  is  clear,  no  resort  can  be  had  to  con- 
struction; Brien  v.  Williamson^  7  H.  14; 
6mith  V.  Hal/acre,  6  H.  582. 

28.  Same :  An  instance,  A  bank  charter 
authorized  the  taking  of  seven  per  cent,  in- 
terest, on  notes  payable  within  four  months; 
and  eight  per  cent,  interest  on  notes  having  a 
longer  time  to  run  ;  Held,  that  a  note  payable 
four  months  after  date,  though  entitled  to 
three  days  of  grace,  which  made  it  payable  in 
four  months  and  three  days,  was  not  such  an 
one  as  was  entitled  to  draw  eight  per  cent, 
interest;  that  the  Legislature  referred  to  four 
months'  notes  in  the  ordinary  acceptation, 
viz.,  those  payable  on  their  face  at  four 
months ;  Forniqutt  v.  West  Fdiciana  R.  R. 
Co,  6  H.  116. 

28a.  Same,  The  inquiry  is  not  into  the  ab 
Btract  force  of  the  words  used,  but  in  what 
sense  the  Legislature  intended  to  use  them ; 
and  this  sense  is  to  be  collected  from  the  con- 
text, and  a  narrower  or  more  extended  signi- 
fication given,  according  to  the  intention  thus 
indicated ;  Mclntyre  v.  Ingraham.  6  G.  25. 

29.  Words  used  in  same  sense  throughotU, 
When  it  appears  that  the  framers  of  a  statute 
psed  a  word  in  a  particular  sense,  generally 
iu  the  act,  it  will  be  presumed  that  it  was  in- 
tended to  be  used  in  the  same  sense,  whore- 
ever  it  occurs  in  the  act,  unless  an  intention 
to  give  it  a  different  meaning  plainly  appears 
in  the  particular  part  alleged  to  be  an  excep- 
tion to  the  general  meaning  indicated ;  Green 
V.  Weller,  3  G.  650. 

30.  Sense  of  words  to  be  derived  from  the 
s^cUale,  The  statute  itself  furnishes  the  best 
means  of  its  own  exposition  ;  and  if  the  sense 
in  which  words  were  intended  to  be  used  can 


be  clearly  ascertained  from  all  its  pari<?  and 
provi.<<ions.  the  intention  thus  indicated  will 
prevail,  without  resorting  to  other  means  of 
aiding  in  the  construction  ;  76. 

For  instances,  see  CoNSTrroTioNAL  Law,  4, 
5.  6. 

8.  General  Wordi  in  a  Statute. 

31.  How  construed.  Though  the  particn- 
lar  case  may  not  have  been  within  the  cod-. 
templation  of  the  Legislature,  when  the  act 
was  framed,  yet.  if  tne  languasre  employed 
embrace  it,  it  is  not  the  less  within  the  influ- 
ence of  the  act ;  for  the  very  object  of  using 
general  words  is  to  embrace  particular  cases, 
which  could  not  be  foreseen :  Bank  of  United 
States  V.  State,  12  S.  &  M.  456.  See  ante,  16, 
for  repeal  of  statute  by  general  words.  See 
also  post.  39.     Limitation  of  Actions,  86. 

32.  Same:  Their  effect  restrained.  But 
general  words  in  a  statute  are  not  to  receive 
a  construction  which  would  give  it  effect 
beyond  the  legislative  power,  and  thereby 
render  the  statute  unconstitutional ;  Marshall 
V.  Grimes,  41  M.  27.  Nor  should  gener^ 
words  in  a  statute  be  construed  so  as  to  divest 
a  right  clearly  granted  by  a  previous  statute. 
If  they  be  susceptible  of  a  fair  construction 
consistent  with  the  right  there  granted; 
McAfee  y.  Southern  R.  R.  Co.,  7  G.  669. 
For  the  instance,  see  ante,  20.  See  also  post, 
34. 

33.  Same,  ITie  terms  "effects,"  "  estate," 
and  words  of  like  general  import,  when  used 
in  a  clause  enumerating  personal  estate,  will 
generally  be  confined  to  estate  or  effects  ejus 
dem  generis,  with  those  particularly  specified, 
if  a  different  construction  be  not  required  by 
the  context;  Mclntyre  v.  Incfraham'.  6  G.  2*. 

34.  General  words  operating  as  an  exemp- 
tion from  taxation,  A.  subsequent  statute, 
exempting  in  general  terms  a  certain  class  of 
property  from  taxation,  will  operate  as  a  re- 
striction upon  a  power,  previously  granted  to 
a  municipal  corporation,  to  levy  taxes  on  all 
property  within  its  limits;  Southej^  R,  R, 
Co.  V.  Mayor,  ^c,  of  Jackson,  9  G.  334. 

35.  General  words  restricted  bu  omission 
o/"  part  from  a  former  statute.  Where  the 
Legislature,  in  former  statutes  imposing  taxes, 
made  a  marked  distinction  in  the  langnage 
employed  to  indicate  two  sources  of  revenue, 
a  later  statute  imposing  a  tax,  and  which  ap- 
plies the  tax  by  the  description  used  in  the 
former  statute,  to  one  of  these  subjects  alone ; 
this  tax,  so  imposed  in  the  last  statute,  will 
not  be  held  to  extend  to  the  other  of  the 
sources  of  revenue  mentioned  in  the  first 
statute,  though  the  other  might  properly  be 
embraced  in  the  description  by  which  the  tax 
is  applied,  if  the  Legislature,  in  its  former 
statute,  had  not  made  a  disiiuctiou :  James 
V.  Elder,  I  0.  134. 


4.   Where  Langnage  is  looee  and  Inaeonnte. 

36.  Same  Where  the  language  of  a  statute 
is  loose  and  inaccurate,  critical  rules  should 
not  be  applied  in  its  iaterpretatioo  ;  but  xht 
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jntent'on  of  the  Lefrislature  mast  be  looked 
lo :  Bn'scoe  v.  AnketdU  6  0.  361. 
See  Constitutional  Law,  95. 

5.    Conitruction  where  Statute  it  drawn  with 
Care. 

37.  Same.  Where  a  statute  seems  to  be 
drawn  up  with  care  and  deliberation,  and  the 
word  **  shall "  is  used  in  every  instance  in 
which  the  statute  is  mandatory,  except  the 
one  in  question,  and  there  "  may  "  is  used, 
the  court  will  not  construe  *'  may  "  as  man- 
datorv,  but  as  vesting  a  discretion ;  Ridley 
V.  Eidhy,  2  C.  648. 

6.    *' Shall"  eonitnied  as  ''may.** 

38.  Same.  The  word  **  shall "  may  be  con- 
strued as  "may,"  if  the  spirit  and  intention 
of  the  act  require  it ;  Cason  v.  Casoiif  2  G. 
578. 

7.    The  whole  Statute  looked  to»  and  the 
Context. 

39.  Same.  The  intention  of  the  statute 
must  be  deduced  from  the  whole  and  every 
part  of  it  taken  and  compared  together; 
Grand  Gulf  Bk  v.  Archer,  8  S.  &  M.  151 ; 
S.  P.,  Gre^n  v.  Wetter,  3  G.  650. 

The  language  of  the  whole  act  is  to  be 
looked  to,  and  if  any  particular  clause  or  ex- 
pression be  not  so  large  and  extended  in  its 
import  as  those  used  in  other  parts  of  the 
act;  and  if  upon  a  view  of  the  whole  act,  the 
real  intention  of  the  Legislature  can  be  col- 
lected from  the  more  large  and  general  ex- 
pressions used  in  the  uct,  effect  must  be  given 
to  the  larger  and  more  extended  expressions; 
Grand  Gulf  Bk  v.  Archer,  8  S.  .v  M.  151. 

It  is  a  cardinal  rule  of  construction,  that 
the  intention  of  tlie  Legislature  is  to  be  de- 
duced and  taken  from  the  whole  and  every 
part  of  the  statute  taken  together,  from  the 
words  and  the  context,  and  such  construction 
adopted,  as  will  best  effectuate  the  intention 
of  the  law  giver;  Green  v.  Wdler,  3  G.  650. 

8.  Statutes  in  pari  materia  constmed  together. 

40.  The  old  law  looked  to.  In  construing 
statutes  we  must  look  to  the  old  law,  the 
mischief,  and  the  remedy;  Dixon  v.  Z>oe, 
1  8.  &  xM.  70;  Grand  Gulf  Bk  v,  Archtr, 
8  S.  &  M.  151. 

41.  All  statutes  in  pari  materia  construed 
tcgether.  All  statntes  on  the  same  subject 
matter,  are  to  be  construed  together,  and  a 
harmonious  interpretation  adopted,  if  prac- 
ticable ;  Scott  V.  Se'trles,  5  S.  &  M.  25. 

The  several  statutes  upon  the  same  sub- 
ject matter,  are  to  be  taken  and  considered 
togrether,  and  compared,  as  having  one  ob- 
ject in  view,  and  being  parts  of  one  system  ; 
and  this  rule  applies,  though  some  of  the 
statntes  have  expired  or  have  been  repealed, 
or  a  re  not  referred  to  in  the  others;  6rra7id6''M/ 
2)-k  V.  Archer f  8  S.  &  M.  151.  See  also,  antey 
19. 

42.  Same:  Example.  Where  one  statute 
required  a  bond  and  security  to  be  given  in 
all  cases  of  appeal,  and  another  declared 
that  executors  and  administrators  should  not 


be  liable  even  for  costs,  beyond  the  assets  in 
their  hands,  it  was  hf^ld  that  the  latter  cre- 
ated an  exception  to  the  former,  in  favor  of 
executoiis  and  administrators,  in  cases  where 
they  took  appeals;  Scott  y,  SearleSj  5  S.  & 
M.  25. 

9.    Conitmed  so  ae  to  make  no  Part  nselett. 

43.  Same,  A  statute  should  not  receive 
such  a  construction  as  would  render  any  of 
its  provisions  vain  and  useless;  Martin  v. 
O'Brien,  5  G.  21. 

And  it  is  a  well  settled  rule  of  construc- 
tion, that  words  in  different  parts  of  a  stat. 
ute  must  be  referred  to  their  appropriate 
connection,  giving  to  each  in  its  place  its 
proper  force — reddendo  singula  singxdis — 
and  if  possible  rendering  noiie  of  them  use- 
less and  superfluous ;  Mclntire  v.  Ingraham, 
6  G.  25. 

See  Limitation  op  Actions,  43. 

10.    Statute  Conitrned  aeeording  to  its  Poliey, 
and  the  Policy  of  the  state. 

44.  Same.  The  courts  in  construing  a 
doubtful  statute,  will  adopt  that  construc- 
tion which  is  just  and  equitable,  and  consist- 
ent with  the  policy  of  the  State,  in  prefer- 
ence to  one  which  is  contrary  to  that  policy, 
and  makes  a  rule  unjust  and  inequitable; 
Shelton  v.  Baldunn.  4  0.  439. 

A  statute  ought  to  receive  such  a  construc- 
tion, as  is  consonant  to  the  manifest  policy  of 
the  Legislature,  indicated  in  its  passage,  al- 
though in  opposition  to  its  strict  letter;  /n- 
graham  v.  Speed,  1  G.  410;  S.  P.,  Read  v. 
Manning,  1  G.  308 ;  Olive  v.  Walton,  4  G 
103. 

11.    Not  Construed  to  have  Betro-aotiye  Effect. 

45.  Same.  It  is  an  established  rule  for  the 
construction  of  statutes,  that  a  retro-active 
operation  will  not  be  given  to  a  statute,  un- 
less it  be  the  manifest  intention  of  the  Legis- 
lature that  it  should  have  that  effect ;  Brown 
V.  Wilcox,  14  S.  &  M.  127  ;  S.  P.,  Gayden  v. 
Bates,  W.  209;  Fasten  v.  Van  Doini,  VV.  14. 
There  must  be  a  plain  declaration  in  it  to 
that  effect;  Hooker  v.  Hooker,  10  S.  &  M, 
59*.^  Stewart  v.  Davidson,  id.  351;  or  its 
words  must  admit  of  no  other  meaning ;  Gar- 
rett V.  Beaumont,  2  C.  377. 

Courts  will  not  give  a  statute  a  retro-active 
operation,  unless  the  intention  of  the  Legis- 
lature to  that  effect,  be  plain  and  clear.  Such 
legislation  is  unjust,  and  condemned  by  the 
courts.  But  where  that  intent  is  plain,  and 
it  is  liable  to  no  other  constiiutional  objection, 
it  will  be  carried  out ;  Carson  v.  Camon,  40 
M.  349.     See  post,  51. 

46.  Same:  Application  of  the  principle. 
So  much  of  the  limitation  act  of  1844,  as  pro- 
vides that  no  execution  shall  issue  on  any 
judgment,  after  the  lapse  of  seven  years  from 
the  issuance  of  the  last  preceding  execution, 
as  to  cases  where  the  last  execution  was 
issued  prior  to  the  passage  of  the  act,  will 
not  be  construed  to  make  the  statute  com- 
mence to  run  from  the  date  of  such  issuance, 
but  only  from  the  passage  of  the  law.    And, 
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especially  is  this  so,  since  the  same  act  in 
another  part,  provides  that  the  periods  of 
limitation  therein  prescribed,  shall  commence 
from  the  date  of  the  passage  of  .the  act ; 
Brotvn  V.  Wilcox,  14  S.  &  M.  127. 
See  Constitutional  Law,  71,  72. 

12.    Statutes  whioh  are  Striotlj  Conitmed. 

47.  Statutes  giving  summary  remedies. 
Statutes  allowing  sunimarj  remedies  should 
be  strictly  construed,  so  as  not  to  extend 
them  beyond  their  letter  ;  Lombard  v.  Whit- 
ing. W.  229;  Connell  ^.  Letvis,  W.  251  ;  8. 
F.,  Banks  v.  Cage,  1  H.  293 ;  Sloan  v.  John- 
son, 14  S.  &  M.  47  ;  McCreary  v.  Hoopes,  3 
O.  428,  for  which  three  last  cases,  see  Attor- 
ney AT  Law,  31. 

48.  Statutes  in  derogation  of  the  common 
law.  The  Revenue  Act  of  1850,  which  pre- 
scribes a  forfeiture  of  land  for  the  non-pay- 
ment of  the  taxes  due  thereon,  is  in  deroga- 
tion of  the  principles  of  the  common  law, 
and  operates  harshly,  and  frequently  with  in- 
justice to  private  rights,  and  confers  extraor- 
dinary powers  on  the  revenue  officers,  and 
should  therefore  receive  a  strict  construc- 
tion ;  and  its  operation  be  confined  within 
the  limits  of  the  language  employed ;  Hop- 
kins  V.  Sandidge,  2  G.  668. 

8ee  Tax  Sai.ks  and  Tax-drf.d. 

49.  Statutes  in  derogation  of  the  common 
law.  Statutes  are  to  be  construed  in  refer- 
ence to  the  principles  of  the  common  law, 
and  it  is  not  to  be  presumed,  that  the  Legis- 
lature intended  to  make  any  innovation  upon 
the  common  law,  further  than  the  necessity 
of  the  case  absolutely  required  ;  Edwards 
V.  Gaulding,  9  U.  118;  Hollman  v.  Bennett j 
44  M.  322. 

See  Husband  and  Wife,  78. 

50.  Same:  Casein  judgment.  The  Act  of 
1846,  which  provides  that  thereafter,  ^*  all 
illegitimate  children  shall  inherit  the  prop- 
erty of  their  mothers,  and  from  each  other, 
as  children  of  the  half  blood,  according  to 
the  statutes  of  distributions  and  descents, 
now  in  force  in  this  State,"  being  an  innova- 
tion of  the  common  law,  is  to  be  construed 
strictly;  and  it  does  not  therefore  remove 
any  disability  of.  or  confer  any  right  on.  ille- 
gitimates, except  such  as  are  specially  men- 
tioned in  the  act;  Edwards  v.  Gaulding, 
supra. 

51.  Penal  statutes.  Penal  statutes  cannot 
be  extended  by  construction,  so  as  to  bring 
within  their  provisions  cases  not  embraced 
in  their  plain  letter;  Merrill  v.  Mechior,  1  G. 
516.  They  must  be  construed  strictly,  so  as 
not  to  embrace  cases  not  within  the  letter  of 
the  law ;  Foote  v.  VanTiint,  5  G.  40. 

13.    Semedlal  Statutes  Liberally  Construed. 

52.  Same.  A  statute  should  not  receive 
such  a  construction  as  to  make  it  impair  ex- 
isting rights,  or  create  new  obligations,  or 
impose  new  duties  or  disabilities  in  respect 
to  past  transactions,  unless  such  plainly  and 
expre.«sly  appear  to  be  the  intention  of  the 
Legislature ;  but  this  rule  does  not  apply  to 
Bittiutes  purely  remedial.    On  the  contrary, 


remedial  statutes  are  construed  liberally,  to 
advance  the  remedy;  and  hence,  where  a 
statute  is  passed,  giving  a  new  and  sumroarv 
remedy  for  certain  causes  of  action,  it  will 
apply  to  causes  of  action  of  that  class,  exist- 
ing  prior  to  its  passage,  without  any  express 
words  to  that  effect ;  Green  v.  Anderson,  10 
G.  359. 

.53.  Same:  Instance.  The  attachment  law 
of  1857,  is  purely  remedial,  and  so  much  of 
it  as  gives  a  remedy  by  attachment  a^inst  a 
debtor  who  has  made  an  assignment  ofhis  prop- 
erty  to  defraud  his  creditors,  applies  as  well 
to  assignments  made  before  the  passage  of 
the  act,  as  to  those  made  afterwards ;  lb.  See 
ante,  45. 

14.  Mifoellaneouf,  ai  to  Conttmotion  of 
Statates. 

54.  Long  usage  adopted.  When  the  true 
meaning  or  a  statute  is  doubtful,  a  construc- 
tion whic  h  has  been  adopted  by  the  inferior 
courts  for  a  long  period  of  time,  and  under 
which  many  important  rights  have  accrued, 
will  not  be  disturbed  ;  Plummer  v.  Plummtr, 
8  G.  185. 

55.  No  proof  of  intention,  cdinnde  the 
statute.  '1  he  intention  of  the  Legislature  in 
enacting  a  statute,  must  be  derived  from  the 
statute  itself.  Proof  aliunde  of  the  motives 
and  purposes  of  the  Legislature  are  wholly 
inadmissible ;  Pagaud's  Case,  5  S.  &  M. 
491. 

56.  Statute  passed  under  a  mistake  as  to 
the  common  law.  A  statute  which  shows  m 
its  face  that  it  was  passed  under  a  belief 
that  the  common  law  gave  a  certain  right, 
which,  however,  is  a  mistake,  will  not  have 
the  effect  to  change  the  common  law,  so  as 
to  give  that  right,  if  there  be  nothing  else 
in  the  statute  to  produce  that  result,  but  the 
disclosure  of  tho  belief  on  the  part  of  the 
Legislature  that  such  right  existed.  Hence, 
the  Act  of  1846,  which  gives  the  defendant 
in  ejectment  the  right  to  set  off  against  mesne 
profits,  the  value  of  improvements  made  by 
him.  though  evidently  passed  under  the  (mis- 
taken) belief  that  the  plaintiff  had  a  right  to 
recover  such  profits  in  that  action,  will  not 
have  the  effect  to  change  the  rule  of  the 
common  law  which  denies  such  right  to  the 
plaintiff;  Davis  y.  Delpit,  3  0.  445. 

See  Husband  and  \\  ife,  78. 

57.  How  foreign,  statutes  construed.  The 
constrnction  of  a  foieign  statute  in  the  courts 
of  this  State,  should  be  that  which  is  adopted 
in  the  State  by  which  it  was  enacted ;  Samp- 
son V.  Breed,  W.  26t. 

58.  Domestic  statutes  construed  by  our 
courts.  This  court,  in  the  construction  of 
domestic  statutes  of  the  State,  passed  for  the 
good  government  of  its  citizons,  and  the  wel- 
fare of  the  commonwealth,  will  not  yield  its 
well  matured  and  clear  convictions  to  the 
opinion  of  the  Supreme  Court  of  the  United 
Slates,  but  will  exercise  its  own  judgment  in 
exclusion  of  all  other  tribunals ;  jDeun^  v. 
McLtndon,  1  G.  343. 

See  Constitutional  Law,  115.  116.  Su- 
preme Court  of  the  United  States,  1. 
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IV.  Misoellaneons. 

59.  Statute  ordering  makers,  endorsers, 
fc,  to  he  sued  in  same  action.  The  Act  of 
lb37.  requiring  the  makers,  endorsers,  &c.,  of 
a  bill  or  note,  to  be  sued  in  a  joint  action,  is 
neither  repugnant  nor  contradictory  in  its 
provisions,  and  is  a  constitutional  change  in 
the  remedy,  witliont  impairing  the  obligations 
of  contracts ;  McMillan  v.  Sprague,  4  H. 
647. 

60.  Constrxiction  of  act  locating  county 
seat  of  Hancock  county.  The  Legislature 
having  previously  located  the  county  seat  of 
Hancock  county'elsewhere,  in  184(),  passed  a 
law.  by  the  first  section  of  which  it  was  pro- 
vided "  That  the  seat  of  justice  of  Hancock 
county  was  thereby  made  permanent,  and 
located  at  Gainesville."  The  other  sections 
contain  provisions  that  the  citizens  of  Gaines- 
ville should  erect  at  their  own  expent^e,  suit- 
able public  buildings,  and  that  if  such  build- 
ings were  not  erected  in  time  to  hold  ihe 
sprinsr  term  of  the  court  in  1846,  that  in  ten 
days  thereafter,  the  officers  required  by  law 
to  keep  their  oCBces  at  the  court  house,  should 
remove  their  books  and  records  to  such 
buildings  in  Gainesville,  as  the  citizens  shall 
provide :  Held,  that  by  this  act  the  county 
seat  was  located  at  Gainesville ;  Monet  v. 
JoJies,  10  8.  &  M.  237. 

61.  Annulling  private  statute  for  fraud. 
A  private  act  of  the  Legislature,  authoriz- 
ing an  administrator  to  sell  his  intestate's 
land,  may  be  annulled  by  a  Court  of  Chan- 
cery, on  the  ground  that  its  passage  was 
obtained  by  fraud.  But  when  the  represen- 
tation to  the  Legislature  upon  which  the  act 
was  procured  was,  •'  That  the  personalty  of 
the  intestate  was  insuflBcient  to  pay  his  debts, 
M'ithout  serious  inconvenience  to  the  widow 
and  heir,"  and  the  proof  was,  that  it  was 
insufficient,  exclusive  of  the  price  of  the  only 
«lave  of  the  intestate  which  had  been  sold  by 
the  administrator  to  the  widow,  it  was  held. 
that  the  act  was  n-'t  procured  by  fraud  ;  Wil- 
liiimson  v.  Williamson,  3  8.  &  M.  715. 

C2.  Unconstifutianal  provision  in  a  slai- 
ute.  An  unconstitutional  provision  in  a  statr 
ute  does  not  affect  separate  and  independent 
parts  of  the  statute,  which  can  have  effect 
and  operation  without  it;  Broum  v.  Beatty, 
5  Ci.  227 ;  Isom  v.  Miss.  Cirif,  Ji,  K.  Co.,  7 
li.  :^t)0;  Wil'iams  v.  Cammark,  5  i\  2(»9 ; 
Camphell  v.  Uni  n  B'k,  6  H.  625.     See  Con- 

STITLTIONAL    IaW,  102,  103,   104. 

63.  Remedy  given  by  statute  exclusive. 
Where  the  Lej:islature  has  authorized  the 
erection  of  a  work  of  internal  improvement, 
and  a  mode  is  prescribed  by  statu t«  for  the 
nfisessnient  and  payment  of  damages,  result- 
ing" to  individuals  fiom  the  construction  of 
the  work,  the  parties  injured  are  confined  to 
the  remedy  prescribed  by  the  statute,  which 
is.  without  any  negative  words  being  used, 
e-xe^usive  of  the  remedy,  which  would  other- 
f\  ise  exist  at  common  law;  Broivnv,  Beafty, 
5  U.  227. 


^nbragHiiaif  mi  ^absHiuHaif. 

1 .  Purchaser  paying  en cumhran ce.  Where 
a  purchaser  of  encumbered  property  pays  off 
one  of  the  encumbrances  of  equal  dignity 
with  those  remahiing,  he  will  be  entitled  to 
be  subrogated  to  the  rights  of  that  encum- 
brance, and  to  have  a  pro  rata  distribution 
of  the  proceeds  of  the  property  when  sold  to 
pay  the  encumbrances ;  Ross  v.  Wilson,  7  S. 
k  M.  703. 

See  Principal  and  Surety,  65  to  69. 
Shrriff  and  Sheriff  Sai.es,  144,  145.  Tax 
CoixK0T0R,5.  Chancery,  Sub-civision.  Mar- 
shalling Assets.  Executor  and  Adminis- 
trator, 368,  368o,  li.4. 

^uhmmiatf  of  ^hw§  h  the  ^eaffh. 

See  Constitutional  Law,  121  to  124. 

^afftrHttt^,  gemnrs  hg. 

1.  Pufdiase  from  hushand  of  wife's  c«- 
tate.  A  purchaser  from  the  husband  of  the 
wife's  fee,  is,  after  the  termination  of  the 
husband's  courtesy,  a  tenant  at  sufferance  to 
the  wife,  if  she  be  living,  and  to  her  heirs, 
if  she  be  dead  ;  and  he  cannot,  therefore,  pur- 
chase in  an  outstanding,  paramount  title  so 
as  to  defeat  the  rights  of  the  wife  or  her 
heirs;  Griffin  v.  Sluffield,  9  U.  359;  S.  P., 
Duyy.  Cochran,  2  C.  261. 

That  contracts  made  on  Sunday  are  illegal. 
See  Contracts,  33. 

§uferHeden$. 

See  Writ  of  Error. 

1.  In  criminal  case.  A  writ  of  error  in  a 
criminal  case  will  not  operate  as  a  sujyerse- 
deas  unless  a  rect»gnizance  for  the  appear- 
ance of  the  accused  in  that  court  be  taken  ; 
Craft's  Case,  W.  409. 

2.  When  writ  (f  error  coram  nobis  is 
issued.  A  supersedeas  cannot  issue  in  favor 
ol  all  the  defendants  when  they  sue  out  a 
writ  of  error  coram  nobis,  unless  they  all 
join  in  the  bond ;  Jones  v.  Miss.  ^Ala.  R. 
R    Co..  5  11.  407. 

3.  For  excessive  levy.  To  justify  the  su- 
persedeas of  an  execution,  on  the  ground  of 
an  exce.*«sive  levy  under  it.  the  exc('s.s  must  be 
so  glaring  as  t«)  indicate  a  disposition  to 
abuse  the  process  of  the  court ;  Walker  v. 
Gilbert.  13  S.  &  M.  69.3. 

4.  Sheriff  bound  by  issuance  of  If  a  su- 
persedeas be  issued  by  a  competent  court, 
ihe  sheriff  need  not  inquire  furiner  into  the 
regularity  of  its  issuance.  Whether  it  be 
regular  or  not,  he  must  obej7  it,  if  issued  by 
competent  authority ;  Williams  v.  Stcwatt, 
12  S.  &  M.  533  (citing  Walker  v.  McUowell, 
4  S.  &  M.  lis,  for  which  see   hCxKCUTioN,  95.) 

5.  Correspondence  bettveen  bond  and  super- 
sedeas and  execution.  The  writ  oi' supersedeas 
and  the  bond  should  correctly  dcocribe  the 
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execution  and  the  jadgment  superi^eded;  but 
it  is  imnDaterial  that  there  is  amisdescrirition 
ol*  them  in  the  petition  for  the  writ.  In  an 
action  on  a  supersedeas  bond,  the  questions 
are,  Was  the  bond  given  ?  Was  the  execution 
superseded,  and  has  it  been  discharged  ? 
Hence,  a  misrecital  in  the  petition  of  the  date 
of  the  execution,  is  no  objection  to  the  ad- 
missibility in  evidence  of  the  record  of  the 
judgment  and  execution  superseded  ;  Tucker 
V.  ZolUcoffer.  12  S.  &  M.  591. 

6.  The  cothstderationfor  the  bond.  When 
a  supersedeas  bond  is  given  in  pursuance  of 
an  order  of  the  court,  which  directs  the  issu- 
ance of  the  supersedeas,  on  the  condition  that 
the  bond  be  executed,  this  order,  anc'  not  the 
judgment  superseded,  is  the  consideration  for 
the  bond ;  and  hence,  the  bond  is  valid  not- 
withstanding the  judgment  is  void;  Bosley 
Breiiier,  2  0.  4^7. 

7.  Breach  of  the  bond.  There  is  a  material 
difference  between  the  quashal  and  the  dis- 
missal of  a  writ  of  error.  A  writ  is  quashed 
tbr  some  formal  defect  in  it,  which  does  not 
go  to  the  merits,  and  it  is  usual  in  quashing  a 
defective  writ,  to  grant  a  new  one ;  but  the 
dismissal  of  the  writ  of  error  means  a  disposal 
of  the  case  without  further  hearing.  And 
hence,  if  a  supersedeas  bond  be  conditioned 
to  pay  the  judgment  superseded,  in  case  the 
writ  of  error  coram  iiobis  be  dismissed,  there 
will  be  no  breach  of  that  condition  if  the  writ 
be  merely  quashed ;  but  if  in  such  case  the 
bond  be  conditioned  to  perform  the  judgment 
the  court  may  render,  and  the  court  quashing 
the  writ  adjudge  that  the  plaintiff  in  error  pay 
the  costs,  the  obligors  will  be  bound  for  the 
costs ;  lb. 

8.  Same,  A  supersedeas  bond  cannot  be 
broken  unless  a  supersedeas  has  actually 
issued;  Wharton  v.  Porter,  10  S.  &  M.  305. 
For  effect  of  admission  in  the  bond  of  the 
issuance  of  the  supersedeas,  and  action  on  it, 
see  Plkadinos,  IS,  19,  20,  25. 

9.  Administrator  not  bound  to  give  bond. 
It  seems  that  an  administrator  is  not  bound 
to  give  a  supersedeas  bond,  as  his  official  bond 
is  sufficient ;  Williams  v.  Stewart,  12  S.  &  M. 
633.     8ee  Appeal,  6. 

$ufirm^  ^auri,  old,  before  1838. 

1.  Hds  power  to  grant  a  mandamus  The 
Supreme  Court  has  power  to  grant  a  manda- 
mus ;  Hobson,  ex  parte,  W.  412. 

2.  Errors  must  be  excepted  to.  The  Supreme 
Court  will  not  notice  errors  in  the  rulings  of 
the  court  below,  unless  they  be  excepted  to; 
Carrnway  v.  McNtice,  W.  538. 

3.  Erroneous  charge.  An  erroneous  charge 
upon  an  abstract  immaterial  point  is  no 
ground  for  reversal ;  Gamer  v.  Collins,  W. 
518. 

4.  Appeal:  Newly  discovered  evidence. 
As  a  general  rule,  on  an  appeal  from  the 
chancellor  to  the  Supreme  Court,  newly  dis- 
covered evidence  cannot  be  admitted  ;  Hog- 
gat  v.  Hunt,  W.216. 

5.  Rehearing  in  chancery,  a  matter  of  dis- 
cretion.   Whether  a  rehearing  will  be  granted 


by  the  chancellor,  is  a  matter  of  discretion, 
and  his  refusal  to  do  so  cannot  be  reviewed 
on  appeal ;  lb. 

6.  Nonresident  administrator  made  a 
party.  Upon  a  proper  showing  to  the  court 
that  a  non-resident  party  is  dead,  the  caase 
will  be  revived  against  his  legal  representa- 
tives by  publication  of  notice  to  them ;  lb, 

7.  Judgment  when  cause  is  referred,  on  the 
ground  that  the  judge  doubts.  Where  a 
judge  entertains  doubts  as  to  a  question  of 
law  in  a  case  before  him,  and  refers  the  ques- 
tion to  the  Supreme  Court  (as  he  was  author- 
ized to  do  by  the  law  at  that  time),  it  seems 
that  the  Supreme  Court  should  certify  their 
opinion  back  to  the  judge,  who  should  proceed 
in  accordance  therewith ;  and  that  the  Su- 
preme Court  should  not  enter  judgment  oa 
the  case  so  referred;  sed  Quaere?  But  if  a 
judjrment  were  entered  bv  the  Supreme  Court, 
it  would  be  going  very  far  to  decide  that  the 
judgment  was  void ;  Howard  v.  Cousins,  7 
H,114, 

^ttfirem^  ^otiri,  mtde^  ^onstUuHoti 
of  1S7P. 

See  High  Court. 

§ufirem^  §ourt  of  jQnited  §htei. 

See  Constitutional  Law,  115, 116 ;  Stat- 
utes, 58. 

1.  Respect  to  its  opinions.  The  High 
Court  of  Error  and  Appeals  of  the  Stale, 
whilst  entertaining  the  highest  repect  for  the 
decisions  of  the  Supreme  Court  of  the  United 
States,  will  not  surrender  its  own  convictions, 
and  abandon  its  own  rulings  upon  quest ious 
exclusively  withm  its  jurisdiction,  in  order  to 
conform  to  decisions  made  by  the  Supreme 
Court  of  the  United  States  in  analogous  cases ; 
Doe  IX  dem  Shelton  v.  Hamilton,  1  C.  4%. 

See  ante,  68. 

Muntging. 

1.  United  States :  Survey  of  public  lands  : 
How  made.  Under  the  Act  of  Congress  of 
1805,  the  boundary  lines  of  sections  which 
have  not  been  actually  run  and  marked,  are 
to  be  ascertained  by  running  straight  lines 
from  established  corners  to  the  correspond- 
ing e>tabli8hed  corners;  but  in  fractional 
townships  where  no  such  opposite  correspond- 
ing corners  Have  been  or  can  be  established, 
the  lines  are  to  be  ascertained  by  rniiniug 
from  established  corners,  due  North  and 
South,  or  East  and  West,  as  the  case  may  be. 
And  when  no  line  has  been  run,  the  true 
boundary  can  be  ascertained  only  in  this  way : 
The  line  must  not  only  be  run  but  marked,  lo 
make  the  survey  a  closed  one,  and  whether  a 
line  has  been  so  marked  as  to  close  out  all  fur- 
ther inquiry,  us  to  the  true  boundary,  is  a 
question  of  fact  for  the  jury ;  JStncman  v. 
Foster.  3  H.  388. 

2.  Same:  Original  comers  at*d  lines  mn^ 
be  followed.  The  original  corners  and  lines 
made  by  the  United  States  surveyors,  andhj 
which  the  land  was  sold  by  the  United  Suis 
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f'overnment.  are  the  true  boundaries,  and  no 
line  which  varies  from  these  can  be  established, 
except  by  consent  of  the  owners.  And  these 
lines  and  corners  cannot  be  disregarded  in 
order  to  make  an  equal  snb-division  of  a  sec- 
tinn.  or  a  fractional  part  thereof;  May  v. 
Baskin.  12  S.  &  M.428. 

3.  Same :  Ma^entic  variation.  The  true 
boundaries  of  land  once  owned  by  the  United 
States,  are  the  lines  established  by  the  survey 
made  by  the  government,  and  under  which  it 
was  sold;  and  v\herever  these  lines  are  ob- 
vious, they  must  be  followed,  notwithstanding 
the  government  survey  may  have  been  made 
upon  an  assumed,  or  a  wrong  ma^rnetic  varia- 
tion ;  Bonney  v.  McLcod,  9  (i.  393. 

4.  Survey :  A  'part  of  the  patent  The 
survey  (by  the  United  States  surveyor)  is  to 
be  taken  ns  a  part  of  the  patent.  It  is  the 
source  of  title,  and  a  matter  of  ncord,  and  may 
be  resorted  to  in  order  to  control  the  calls  of 
the  Patent.  And  if  the  plat  or  certificate  of 
Purvey  show  an  artificial  or  natural  boundary, 
though  variant  from  the  course  or  distance 
called  for,  it  must  be  taken  as  the  true 
boundary,  if  it  can  be  ascertained  as  de- 
scribed in  the  grant ;  Newman  v.  Foster^  3  H. 
383. 

5.  Same:  Meaning  of  dotted  lines  on 
snrvey.  A  dotted  line  upon  a  map  is  not  per 
se  conclusive  evidence  that  the  line  was  run ; 
but  it  seems  to  be  presumptive  of  the  contrarj^ 
but  parol  evidence  may  be  admitted  to  explain 
it;  lb.    See  EvjDKNCK  139. 

6.  As  to  admissihility  in  ei'idence  of  sur- 
veys, maps,  ^c,  see  Kvidencr,  84,  85,  86; 
and  as  to  the  proper  certificate  to  such  maps, 
see  KviDKNCR.  88. 

7.  Copies  of  maps,  surveys,  ^c.  Copies  of 
the  oflBcial  maps  or  the  surveys  of  land  in  this 
State,  deposited  in  the  surveyor  general's 
office,  are  the  best  evidence  of  the  nature, 
extent,  and  character  of  such  surveys,  and, 
thereforer  parol  evidence  that  a  private  sur- 
vey conforms  to  such  official  survey,  is  inad- 
missible ;  Surget  v.  Little,  5  S.  &  M.  319; 
Bl^-dsoe  V.  LitUe,  4  H.  13. 

8.  Survey  of  Spanish  grant,  A  survey 
and  map  made  under  the  authority  of  the 
United  States  is  not  admissible  in  evidence  to 
change  the  survey  of  a  Spanish  grant  made 
prior  to  October,  1795 ;  JJoe  v.  King,  3  H. 
125. 

9.  Power  of  surveyor  general.  The  sur- 
veyor general  has  no  power  to  issue  an 
ord«r  changing  original  lines;  lb. 

10.  Parol  evidence  as  to  boundaries.  Parol 
evidence  is  admissible  to  prove  boundaries ; 
but  the  establishment  of  a  boundary  between 
two  properties,  different  from  the  true  one, 
cuimot  be  made  by  parol ;  it  being  within  the 
statute  of  frauds,  it  must  be  in  writing  ;  May 
\,  Baskin.  12  S.  &  M,  428. 

See  Boundaries. 

^wamfi  Httd  0verflawed  ^mtd. 

1.  Act  of  Congress  donating  overflowed 
land  to  the  State.    The  issuance  of  a  patent 
to  the  State  as  provided  for  by  thj  second 
45 


section  of  the  Act  of  Congress  of  the  28th 
September,  1850,  donating  swamp  and  over- 
flowed lands  to  this  and  other  States,  is  not 
necessary  to  the  vesting  in  the  State  of  the 
legal  title  to  the  lands  thereby  granted.  The 
first  section  of  that  act  grants,  at  the  date  of 
its  passage,  to  the  State,  all  the  swamp  and 
overflowed  lands  within  its  limits,  and  the 
legal  title  to  the  same,  vests  then  in  the  State, 
as  fully  as  if  the  lands  were  specifically 
designated  in  the  act ;  Fore  v.  Williams.  6  G. 
533  (citing  Rutherford  v.  Green,  8  VVheaton, 
196) ;  S.  P.,  Funston  v.  Metcalf  40  M.  .o()4. 
But  that  act  grants  no  particular  land  as 
swamp  land  ;  it  is  necessary  that  there  should 
be  an  ascertainment  of  the  land,  and  an 
approval  of  it  by  the  secretary  of  interior; 
ana  until  this  is  done,  no  title  to  any  par- 
ticular land  vests  in  the  State;  and  if  land 
which  is  swamp  and  overflowed,  be  omitted 
from  the  list  of  lands  located  and  confirmed  to 
the  State,  no  title  to  that  vests  in  the  State  ; 
Funston  v.  Metcalf  supra, 

2.  Same :  Confirmation  of  the  lands  to  the 
State.  The  object  of  that  provision  of  the 
said  act  of  Congress,  which  directs  as  the 
mode  of  ascertaining  the  lands  thereof 
granted,  that  the  secretary  of  interior  shall 
make  out  an  accurate  list  and  plat  of  the  lands 
embraced  in  the  act,  and  transmit  it  to  the 
governor  of  the  State,  is  simply,  that  the 
ascertainment  and  location  of  the  lands  should 
be  made  by  the  authority  and  with  the  ap- 
proval of  the  secretary ;  and  hence,  the  con- 
firmation by  the  secretary  of  the  interior  of 
a  list  of  such  lands,  made  by  a  commissioner 
appointed  by  the  governor  of  the  State,  is  a 
substantial  compliance  with  the  act,  and  a 
sufficient  designation  of  the  lands  embraced 
in  it ;  Fore  v.  Williams,  supra. 

3.  Same :  List  a  record.  A  list  of  swamp 
and  overflowed  lands,  located  in  the  State, 
under  the  Act  of  Congress  of  the  28th  Sep^ 
tember,  1850,  approved  and  confirmed  by  the 
secretary  of  the  mterior,  and  transmitted  by 
him  to  the  register  of  the  United  States  land 
office,  for  the  District  in  which  the  lands  are 
situated,  is  a  record,  and  a  copy  thereof  duly 
certified  by  the  register,  is  admissible  in  evi- 
dence; lb. 

4.  Proceeds  of  the  sates  of  swamp  lands. 
The  commissioners  appointed  by  the  Act  of 
16th  March,  1852,  for  the  sale  of  swamp  and 
overflowed  lands,  are  bound  to  appropriate 
the  proceeds  thereof  to  the  general  purpose 
of  leveeing  and  draining  swamp  and  over- 
flowed lands ;  but  they  are  not  bound  to  ap- 
propriate them  to  leveeing  and  draining  each 
tract  sold  by  them,  the  amount  which  they 
received  for  the  sale  of  that  tract;  Bangh  v. 
Lamb.  40  M.  493. 

5.  Sale  of  scrip  for  land,  under  the  Act  of 
1852.  The  Act  of  15th  March,  1852,  ch.  16, 
does  not  authorize  the  location  of  scrip  issued 
under  its  provisions,  for  the  purpose  of  build- 
ing levees  in  the  counties  of  Tunica,  De  Soto, 
Coahoma  and  Bolivar,  on  swamp  and  over- 
flowed lands,  situated  in  any  other  counties 
than  those  above  named;  Jackson  v.  Dil- 
worth,  10  G.  172. 
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6.  Same :  Art  of  1852  covstrved.  By  the 
Act  of  16th  March,  18')2,  ch.  14,  a  vested 
right  to  all  the  swamp  and  overflowed  lands, 
situated  within  the  district  therein  mentioned, 
is  granted  to  the  several  counties  in  which 
they  lie,  and  this  right  cannot,  by  the  Legis- 
lature, be  divested  out  of  any  of  said  counties 
without  its  consent ;  lb. 

7.  Same  :  Vested  rights.  The  issuance  and 
sale  of  script  by  a  county,  under  the  provi- 
sions of  said  act,  vests  in  the  holder  thereof 
the  right  to  locate  it  on  any  of  the  swamp 
and  overflowed  lands  in  that  county,  not  ap- 
propriated  by  the  previous  location  of  script 
issued  by  that  county  in  pursuance  of  that 
act ;  and  the  Legislature  has  no  power,  by  a 
subsequent  act,  to  authorize  other  script  to 
be  located  in  said  county,  or  to  ratify  illegal 
locHtions  of  such  script  theretofore  made  in 
such  county ;  Ih. 


gHXt§  md  gnxHHatf. 


Tax 


See   Tax   Collector.      Tax  Sale. 
Dekd. 

1.  As  to  constitutional  rules  on  the  subject 
of  taxation^  see  Cokstitutional  Law,  32 
to  44. 

2.  As  to  taxation  by  mumcipal  corpora- 
tions.  see  Corporations,  12,  13,  14.  Con- 
stitutional Law,  33,  34,  35.  36. 

3.  As  to  po7ver  to  let^  local  taxes  for  local 
improvtmtnts,  see  Constitutional  Law,  4U, 
41,  42. 

4.  As  to  power  to  exempt  property  from 
taxation^  see  Constitutional  Law,  37  to  39. 

5.  As  to  uniformity  and  equality  in  tax- 
ation, see  Co.NSTiTUTioxAL  Law.  35. 

6.  For  distinction  betioeen  wharfage  and 
tonnage  duties^  see  Constitutional  Law,  32, 
33. 

7.  State's  pmoer  to  tax.  The  State  has 
power  to  tax  all  property  in  the  iState,  includ- 
ing  that  which  has  been  brought  hither  after 
the  taxing  law  was  passed  ;  Bank  of  U.  S. 
v.  State.  12  S.  &  M.  456. 

8.  Taxation  of  loaned  money.  By  the  Re- 
venue Act  of  lb4l,  an  ad  valorem  tax  was 
levied  on  all  money  loaned  iu  this  State  by 
individuals.  This  law  applies  to  loans  made 
within  the  State,  by  citizens  of  other  Stales. 
Whether  it  applies  to  loans  made  outside  of 
the  State,  to  citizens  of  the  State ;  Qacere  f 
lb. 

9.  Same.  In  such  a  case,  it  seems,  that 
after  the  loan  becomes  due,  it  would  still 
be  taxable  as  long  as  it  remained  unpaid  by 
the  borrower ;  but  it  should  be  assessed  ac- 
cording to  its  real  value,  and  if  the  borrower 
become  insolvent,  and  the  debt  worthless,  it 
would  cease  to  be  taxable  ;  lb. 

10.  Tax  on  dealers  in  slaves.  Negro 
traders  are  not  included  in  the  term  "tran- 
sient vendors  of  merchandise  and  goods," 
&c. ;  and  hence,  not  included  in  a  law  impos- 
ing a  tax  on  such  vendors  ;  James  v.  Elder, 
1  C.  134. 

11.  Same.  A  slave  dealer  who  sells  in  a 
permanent  depot,  and  does  not  carry  his 
slaves  from  point  to  point  for  sale,  is  not 


liable  to  the  tax  imposed  by  the  Act  of  1840; 
Newman  v.  Elam,  4  C.  474. 

12.  Transient  vendors  and  traders  in 
horseSy  mules  and  slaves.  Traders  in  horses, 
mules  and  slaves,  are,  under  the  Act  of  1857, 

•  liable  to  pay  county  levies  on  their  sales.  Bnt 
such  county  levies  cannot  be  collected  until 
first  levied  by  the  Board  of  Police  ;  Sheivalter 
V.  Brown,  6  G.  423. 

13.  Ta:x  on  circuses.  The  sum  imposed  by 
the  Act  of  1857,  on  circuses  for  their  daily 
exhibitions,  is  not  a  tax  but  a  license:  aud 
the  counties,  therefore,  in  which  the  exhibi- 
tions are  made,  have  no  right  to  embrace 
them  within  the  county  levies ;  Orto7i  v.  Brown, 
6  G.  426. 

14.  Special  tax  for  a  court  house.  The 
Legislature  authorized  the  Board  of  Police  of 
a  certain  county,  to  levy  a  special  tax  to  pay  for 
the  building  of  a  court  house  for  that  couuly, 
which  act,  by  its  terms,  was  to  continue  in 
force  for  three  years  only.  The  board  made 
the  levy  within  the  three  years,  and  then 
rescinded  the  order  making  the  levy ;  it  was 
held,  on  application  for  a  mandamus  to 
collect  the  tax,  that  the  act  having  expired, 
that  was  a  good  reason  for  refusing  the  appli- 
cation ;  Ross  V.  Lane,  3  S   &  M.  695. 

15.  Taxes  must  be  assei^sed.  The  tax  col- 
lector can  collect  no  other  taxes  than  those 
in  his  assessment  roll.  A  special  tax  in  the 
assessment  roll  of  1841,  though  remaanincr 
uncollected  in  1842,  cannot  be  then  collected 
under  the  assessment  roll  of  1842,  without 
a  new  assessment  of  the  special  tax ;  lb. 

16.  Same:  Mode  of  assessment  of  county 
taxes.  It  is  not  necessary',  in  order  to  en- 
able the  sherifi*  and  tax  collector  to  collect 
the  county  taxes,  that  there  should  be  any 
mention,  or  reference,  whatever  in  the  as- 
sessment roll,  either  as  to  the  separate  share 
of  each  lax  payer,  or  the  total  amount,  or  the 
rate  per  centum  on  the  State  tax.  of  !he 
county  levies.  All  that  is  required  is,  that 
the  tax  collector  shall  have  in  his  possession 
the  assessor's  list  complete  and  perfect,  so 
far  as  it  relates  to  the  State  tax,  and  the  order 
of  the  Board  of  Police  fixing  the  county 
levies ;  Moore  v.  Foote,  3  G.  469] 

17.  Same.  The  term  *•  levy,"  when  applied 
to  the  action  of  the  Board  of  i*olice  in  relation 
to  the  county  taxes,  imports  not  only  an  as- 
certainment of  the  amount  necessary  to  be 
raised  for  the  county  taxes,  but  also  the  per- 
formance of  all  such  acts  by  the  board  as 
are  necessary  to  authorize  the  collector  to 
proceed  to  collect  them  :  lb. 

See  Board  of  Police,  14tt  and  146,  for 
mode  and  power  of  levying  taxes. 

18.  Lien  of  taxes.  By  the  17th  section  of 
the  Revenue  Act  of  1841,  it  was  provided, 
that  the  taxes  thereby  imposed  shall  be  pre- 
ferred to  all  payments,  executions,  encum- 
brances, and  liens  of  any  description  what- 
ever, and  that  they  shall,  frt>m  the  first  of 
March  of  every  year,  be  a  lien  on  all  real 
estate  of  the  person  assessed.  This  statute 
gives  a  lien  only  on  realty ;  as  to  the  other 
property,  it  secures  only  a  preference  over 
other  liens  and   encumbrances,  for    the  pay- 
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ment  of  fhe  taxes  ont  of  the  proceeds  of  the 
property  when  sold  ;  and  as  to  sach  property 
(not  realty),  if  there  be  a  sale  or  assignment 
of  it  before  it  is  levied  on  for  taxes,  the  as- 
signee will  take  it  discharged  of  the  taxes  ; 
Anderson  v.  State,  1 C.  459.  S.  P.,  Bailey  v. 
Fuqua.  2  C.  497. 

\^.  Ad  valoi^em  tax.  The  term  "arf  valorem 
tax,'*  in  the  revenue  laws  of  this  State,  means 
a  tax  or  duty  imposed  on  the  real  value  of 
the  thing  or  article  subject  to  taxation  ; 
Bailey  v.  Fuqua.  2  0.  497. 

20.  Ajypointment  by  Board  of  Police  of 
commissioners  to  classify  lands.  The  Board 
of  Police  may,  at  a  special  term,  make  the 
appointment  of  commissioners  to  classify 
lands,  provided  for  in  the  Revenue  Act  of 
1842  ;  but  if  he  resign,  the  bourd  has  no  power 
to  appoint  a  successor  ;  Ray  v.  Murdoch,  7 
G.  692. 

21.  Power  of  county  to  tax  retailers.  The 
franchise  secured  by  a  license  to  retail,  is 
not  subject  to  county  taxation  ;  Reed  v.  Beall, 
42  M.  472  ;  overruled  so  far  as  it  holds  that 
counties  cannot  tax  retailers ;  Coulson  v.  Har- 
ris, 43  M.  728. 

1.  Tax  collector  generally i 

II.  His  bond  and  actions  on  it » 6 

I,  Tax  OoUeotor  generally. 

1.   Collection  of  taxes  after  the  expiration 
of  his  term,  under  Act   of  1837:    Liability 
of  sureties.     Under  the  revenue  laws  of  this 
State,  as  they  existed  in  18:^,  the  fiscal  year 
commenced  on  1st  day  of  March,  and  ended 
on  28lh  of  February  in  each  year.    Every  sec- 
ond year  a  new  tax  a  Hector  went  into  office, 
at  the  general  election  in  November,  whil-t 
by  law  the  assessment  rolls  were  in  the  hands 
of  his  predecessor.  By  statute  (H.  AH.  Dig. 
p.  lOri,  i  20),  all  collectors,  after  their  term 
expired,  were  authorize  I  to  finish  the  collec- 
tion of  arrearaj^es  of  taxes  which  had  fallen 
dae  within  their  official  terms,  or  thi-y  migiit 
deliver  a  list  of  the  arrearajjes  to  their  suc- 
cessors, who  were,  by  law,  compelled  to  co'- 
le^t  them  for  the  outgoing  collectors.  H.  was 
elected   collector   in   November,  1g37,  gave 
bond  on  the  1.5th,  and  died  on  the  3()th  of  ihat 
month,  and  his  sureties  were  sued  for  the  taxes 
for  the  year  commencing  Ist  of  March,  1837, 
aud  it  was  shown  that  the  assessment  roll 
was  delivered  to  H.  in  August.  1837;  but  it 
did  not  appear  whether  he  or  some  one  else 
-was  then  collector:  He!d,  1st,  That  the  sure- 
ties were  not  responsible  for  the  tuxes  for  the 
year  1837,  unless  the  list  was  delivered  to  him 
after  his  election  in  November  of  that  year, 
and  not  then,  if  delivered  to  him  as  collector 
for  the  arrearages  due  in  the  term  of  his  pre- 
decessor; 2d,  That  his  sureties  might  show 
bis  death  as  an  excuse  for  non-collection  of 
the  taxes  ;  3d,  They  might  show  the  kind  of 
funds  collected  by  him,  if  they  were  legal  and 
the  amount  thereof,  in  order  to  fix  their  lia- 
bility; Mmitgomery  v.  The  Governor j  7  H. 
68. 


2.  Sureties  not  liable  for  unauthorized  col- 
lections. The  sureties  are  not  liable  for  col- 
lections made  by  the  collector  of  taxes  which 
were  illegally  assessed,  and  which  he  had  no 
authority  to  make ;  Whitfidd  v.  Wooldridge, 
1  C.  183. 

3.  Liable  for  special  tax.  The  sureties  on 
a  tax  collector's  general  bond,  are  liable  for 
his  failure  to  collect  and  pay  into  the  county 
treasury  a  special  tax  levied  by  the  Board  of 
Police  under  the  Act  of  1838  (H.  C,  713), 
where  no  special  bond  has  been  required,  as 
authorized  by  that  act;  State  v.  Hathorn, 
7  G.  491. 

4.  Sheriff  as  tax  collector.  By  the  Act  of 
1843,  the  office  of  tax  collector  was  abolished 
after  the  1st  day  of  November  of  that  year ; 
and  the  duties  of  that  office  devolving  on  the 
sheriff  after  that  time,  the  tax  collector  whose 
office  then  expired,  had  no  power  afterwaids 
to  receive  taxes,  nor  make  a  sale  of  land  for 
the  collection  of  taxes ;  Qrifflng  v.  Pintard, 
3  C.  173. 

5.  Collector's  right  of  subrogation,  A  tax 
collector  who  pays  the  taxes  of  a  tax  payer, 
is  not  subrogated  to  the  rights  of  the  State  as 
against  such  tax  payer,  and  cannot,  therefore, 
levy  on  and  sell  the  tax  payer's  property  to 
reimburse  such  payment ;  Jb, 

n.  His  Bond  and  Actions  on  it. 

6.  Bfmd :  Extent  of  liability  on.  The  bond 
of  a  tax  collector  is  a  security  for  the  dis- 
charge of  his  duties  only  to  the  State  and 
cOuniy.  and  not  for  services  which  may  have 
been  rendered  to  him  by  individuals.  Hence, 
though  he  is  required  by  law  to  advertise  his 
tax  sales,  yet  the  surc^ties  on  his  bond  are  not 
liable  to  the  publishers  for  advertising  the 
same.  '1  his  is  an  individual  liability  of  the 
collector;  Brown  v.  Phipps,  6  S.  &  M.  51. 

7.  Approval  of  bond:  Effect  of  want  of. 
A  surely  on  a  tax  collector's  bond,  executed 
in  1836,  was  sued  for  the  default  of  the  col- 
lector, and  he  pleaded  that  he  delivered  the 
bond  to  the  collector  as  an  escrow,  to  be  by 
him  delivered  to  the  governor  of  the  State, 
the  obligee  therein,  upon  the  condition  that 
it  should  be  previously  approved  by  the 
Board  of  Police,  according  to  the  statute  of 
the  State,  and  that  the  bond  was  not  so  ap- 
proved ;  Held,  that  the  plea  was  bad,  and 
that  if  it  were  otherwise  good,  in  setting  up 
the  non-approval  of  the  bond,  it  should  also 
have  averred,  that  it  was  not  approved  by 
the  probate  judge,  as  that  officer  at  that  time 
had  power  also  toapprove  the  bond;  McNutt 
V.  Lancaster,  9  S.  &  M.  570. 

See  Offick  and  Officer,  7. 

8.  Ah  to  sheriff  and  other  officers  acting 
without  bond  and  oath,  see  Office  and  Offi- 
cer, 7,  8,  9,  10,  11,  12. 

9.  As  to  official  bonds  generally,  see  Of- 
picB  AND  Officer,  15  to  27. 

10.  As  to  penalty  of  tax  collector's  bond, 
see  Ofpicr  and  Officer,  19. 

11.  As  to  time  for  giving  bond,  see  Office 
and  Officer,  1.5. 

12.  Bond  taken  after  regular  time,  prima 
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facxQ  void,  A  tax  collector's  bond  taken  fonr- 
teen  months  after  the  date  of  his  election,  is 
invalid,  and  no  recovery  can  be  had  thereon, 
vnless  the  special  circumstances  authorizing 
the  taking  of  the  bond  at  that  time,  be  shown 
(see  H.  C.  481,  art.  9) ;  De  Soto  Co,  v.  Dick- 
son.  5  G.  150. 

13.  Word  omitted  in  bond.  The  omipsion 
of  a  necessary  word  in  a  bond,  if  it  be  clearly 
understood  from  the  context,  will  not  vitiate 
the  bond.  Thus,  where  in  the  condition  of  a 
tax  collector's  bond,  in  the  sentence  '*  Shall 

pay  unto  the  treasurer  of  the  State  and 

to  which  such  treasurer  shall  be  respectively 
entitled,"  the  word  "county"  is  omitted,  it 
is  clearly  understood,  and  the  bond  is  a  secur- 
ity for  the  county  taxes ;  75. 

14.  Copi/  of,  as  evidence.  By  statute,  the 
original  tax-collector's  bond  given  in  1836, 
was  to  be  deposited  in  the  secretary  of  State's 
office,  and  by  statute  also  a  "  certified  copy,'' 
of  such  bond  was  m«de  competent  evidence. 
Hence,  profert  need  not  be  made  of  the  ori- 
ginal, and  the  copy  need  not  contain  the  en- 
dorsement of  the  approval  of  the  Board  of 
Police  on  it.  nor  of  the  oath  of  the  collector; 
McNatt  V.  Lancaster,  9  S.  &  M.  570. 

15.  Certificate  of  auditor:  Evidence  of 
defalcation.  By  statute,  a  certificate  of  the 
auditor  of  public  accounts  under  bis  official 
seul,  as  to  the  amount  of  the  defalcation  of  a 
tax  collector,  is  evidence  of  such  defalcation, 
and  of  the  amount;  lb. 

J6.  Proof  of  handing  him  theassessor\H  roll. 
On  the  trial  of  an  action  against  a  collector 
and  his  surety  for  a  defalcation,  it  is  com- 
pel ent  to  prove  by  parol  that  a  list  of  the 
taxes  was  delivered  to  him  without  producing 
the  list;  lb. 

17.  Usee  in  the  action-.  An  action  on  a  tax 
collector's  bond,  payable  to  the  governor  of 
the  State  and  his  sucjtessors  in  office,  tor  a 
defalcation  in  State  and  connty  taxes,  is 
properly  brought  in  the  name  of  the  gover- 
nor, without  the  State  or  connty  being  made 
usee  therein';  Whitfield  v.  Wooldridge,  1  C. 
183. 

18.  Separate  action  for  State  and  county 
taxes,  but  there  should  be  a  separate  action 
for  the  State  and  a  separate  action  for  the 
county  taxes,  since  a  judgment  in  nolido  can- 
not be  rendered  for  both  funds;  lb. 

19.  Same  :  Declaration.  And  in  such  ac- 
tion, especially  when  it  is  against  the  sureties 
aione,  tne  declaration  should  aver  that  the 
taxes  sought  to  be  recovered  were  legally 
assessed,  since  the  sureties  are  not  liable  for 
collections  made  by  the  collector  which  he 
had  no  right  to  make  ;  lb. 

20.  Wlio  is  proiierly  plaintiff.  The  State 
Is  the  proper  plain  tifi"  in  an  action  on  a  tax  col- 
lector's bond  (payable  to  the  Stale),  for  the 
recovery  of  taxes  collected  for  the  county  ; 
State  v.  Hathorn,  7  G.491. 

•21.  Motion  on.  The  State  may  proceed 
by  motion  on  the  bond  of  a  defaulting  tax 
collector,  after  the  lapse  of  six  years  from 
the  defalcation,  notwithstanding  the  law  re« 
quires  the  auditor,  within  sixty  dayfl  after 
the   declaration,  to  certify  to  the  attorney 


general  the  amount  thereof,  and  requires  also 
the  latter  officer  to  institute  proceedings  im- 
mediately; the  State  not  being  bound  by, 
disabling  statutes,  as  statutes  of  limitation, 
unless  expressly  included ;  State  v.  Joiner  ^ 
1  C.  500. 

22.  Sheriff  and  tax  collector  distinct. 
The  offices  of  sheriff  and  tax  collector, 
though  required  by  law  to  beheld  by  the  same 
person,  are  distinct,  and  the  statute  which 
prohibits  suits  against  the  sureties  of  the 
sheriff,  without  joining  the  sheriff,  does  not 
apply  to  suits  on  his  bond  as  tax  collector; 
Moore  v.  Foote,  3  G.  469. 

1.  Power  of  sale  is  naked  and  statutory 
A  sale  of  land  by  a  tax  collector  for  the 
non-payment  of  taxes,  is  the  exvrcise  of  a 
naked  statutory  power;  and  if  the  law  au- 
thorizing the  sale  be  not  strictly  complied 
with,  the  sale  will  be  void :  Hodge  v.  Wimn, 
12  S.  &  M.  498;  S.  P.,  Doe  v.  Natchez  hs. 
Co.,  8  S.  &  M.  197;  Minor  v.  Xafchez, 
4  S.  &  M.  602;  Natchez  v.  Minor,  10 
id.  246  ;  digested  in  Shkriff  and  Sheriff's 
Sale  95  ;  S.  P..  Styles  v.  Weir,  post,  6. 

2.  Consfrnctivn  of  statutes  on  the  subject. 
The  act  of  1850,  i»hich  prescribes  a  forfeitore 
of  land  for  the  non-payment  of  taxes  dne 
thereon. is  in  derogation  of  the  principles  of  the 
common  law,  and  operates  harshly,  and  fre- 
quently with  injustice,  to  private  rights,  and 
c«nfers  extraordinary  powers  on  the  revenue 
officers,  and  should  therefore  receive  a  strict 
interpretation,  and  its  operation  confined 
within  the  narrowest  limits  of  the  language 
employed  ;  Hopkins  v.  Sandige.  2  G.  6fi8. 

3.  Same:  Instance.  By  the  said  Act  of 
1850,  it  is  provided  that  the  tax  collector  shall 
return  a  list  of  the  delinquent  lands,  verified 
by  his  oath,  to  the  board  of  police,  on  the 
1st  Monday  of  April  in  each  year;  that  the 
b<»ard  shall,  on  the  2d  Monday  in  April,  ex- 
amine the  same,  and  order  a  certified  copy  to 
be  sent  to  the  auditor  of  public  accounts  for 
record  in  his  office ;  and  that  the  list  and 
verification  so  returned  and  recorded  in  the 
auditor's  office,  shall  vesta  title  to  the  lands 
in  the  State,  which  shall  only  be  impeachable 
by  proof  thatthe taxes,  for  the  non-p»ynjent 
of  which  the  lands  were  forfeited,  was  acin- 
ally  paid  :  Held,  that  the  return  of  the  list 
on  the  1st  Monday  in  April,  was  an  essenual 
prerequisite  to  a  valid  forfeiture;  and  that 
the  owner  might  show  a  failure  in  this  re- 
spect to  defeat  the  title  of  the  State  under 
tlie  forfeiture;  76.  But  this  act  was  after 
wards  held  unconstitutional,  in  Griffin  v. 
Nixon,  9  G.  424,  and  digested  under  Co.vsn- 
TUTiONAii  Law,  44,  45. 

4.  Instances  of  irregular  and  Vfid  &tl^ 
under  Act  of  1»41  ;  Mode  of  selling  land 
Under  the  He  venue  Act  of  1841.  a  quarter 
section  of  land  belonging  to  one  owner,  was 
sold  for  the  taxes  due  thereon,  in  this  way  J 
The  collector  offered  for  sale  oDe*eighilij 
without  designating  which,  for  the  taxes  una 
costs  on  both ;  and  there  being  ao  bid,  be 


Digitized  by 


Google 


TAX   SALES  AND  TAX  DEEDS. 


709 


offered  both  eii^htha  tojrether.  and  the  same 
were  sold  under  this  offer:  Held,  by  all  the 
judges,  that  the  first  offer  of  an  eij^hth.  with- 
out desiifnatiuf^  which,  was  illegal.  Sharkey, 
0.  J.,  also  held,  that  the  sale  of  both  eighths 
together,  after  one  had  been  offered,  there 
being  no  bid.  was  also  Illegal :  that  the  tax  col- 
lector could  only  sell  in  lots  of  one-eighth ; 
and  that  the  first  eighth  offered  ought  to  have 
been  sold  for  whatever  it  would  bring;  and 
if  it  did  not  bring  enough  to  pay  the  taxes  on 
the  whole,  then  the  other  eighth  ought  to 
have  been  sold  separately  for  the  df»ficieiicy. 
The  other  judges  agreed  that  there  was  no 
irregularity  in  the  sale,  by  the  additi  ^d  of  one 
eiehth  to  the  other  in  the  sale.  Thacher,  J., 
thought  this  was  essential  to  the  validity  of 
the  sale ;  and  Clavton,  J.,  thought  it  was  imma- 
terial which  of  the  two  modes,  as  contended 
for  by  the  chief  justice  and  Judee  Thacher, 
was  adopted;  Hodge  T,WiUon  12  S.  &  M. 
498;  S.  P..  Bankins  v.  WtnMon  2  C.  4HI. 

5.  Same:  Under  Act  of  1841  :  Mode  of 
sale.  Under  the  Revenue  Act  of  1843,  it  is 
competent  to  sell  the  eighths,  all  belonging 
to  one  owner,  separately,  one  after  another, 
until  enough  is  sold  to  pay  the  taxes  due; 
Kay  V.  Murdoch.  7  G.  692. 

6.  Irregular  advertisements.  The  Revenue 
Act  of  1841  required  the  advertisement  of  the 
sale  of  land  for  taxes,  to  state  the  time  and 
place  of  sale,  and  the  name  of  the  person  as 
whose  property  th«  land  was  assessed.  The 
adv^^rtisement  in  this  case  stated  the  name  of 
the  person  who  entered  the  land  from  the 
United  States,  but  not  the  name  of  the  person 
to  whom  it  was  assessed :  Held,  that  it  was 
insufficient,  the  object  of  the  advertisement 
being  to  notify  an  absent  party  that  he  stood 
charged  with  a  tax,  as  well  as  to  notify  the 
public  of  the  time  and  place  of  sale ;  Sties  v. 
Weir,  4  C.  187.  And  it  is  essential  to  the 
validity  of  the  sale,  that  the  advertisement  of 
notice  state  the  time  and  place  of  sale ;  Blor 
lock  V.  Oaddis.  4  G.  452. 

7.  The  assessment:  Mistake  as  to  owner- 
sJiip.  Whether  the  sale  of  land  for  the  spe- 
cinc  taxes  due  on  that  land,  if  it  be  assessed 
in  the  name  of  the  wrong  owner,  is  void 
for  the  mistake  in  the  assessment;  Quceref 
But  however  this  may  be,  if  the  land  of  A. 
be  assessed  as  the  land  of  B.,  and  it  be  then 
sold  with  the  other  laud  of  B.  for  the  taxes 
dae  on  all  the  land  so  assessed  to  B.,  the 
sale  will  be  void;  for  the  property  of  one 
person  cannot  be  appropriated  to  pay  the 
taxes  due  by  another ;  Baskins  v.  Winsfon,  2 
C.  431. 

8.  Same.  The  general  principle  is,  that  the 
owner  of  the  property  for  which  taxes  are 
to  be  paid,  and  not  the  property  itself,  pays 
the  tax.  The  property  is  resorted  to  only  as 
the  means  of  collecting  the  tax.  Hence,  land 
ought  to  be  assessed  to  the  true  owner ;  and 
if  there  be  no  owner  stated  in  the  assessment 
roll,  the  land  cannot  be  legally  sold  for  the 
taxes  due  on  it.  And  this  is  the  rule  under 
the  Revenue  Act  of  1846 ;  Green  v.  Craft,  6 
O.  75.  And  under  this  act,  a  sale  of  land 
for  the  taxes  due  thereon,  only  conveys  the 


title  of  the  person  in  whose  name  it  is  a.»« 
sessed ;  and  if  it  be  assessed  in  the  name  of 
a  person  having  no  interest  in  it,  no  title  will 
be  conveyed  by  the  sale;  Dunn  v.  Winston, 
2  G.  13.5. 

9.  Sale  of  government  land.  A  sale  of  gov- 
ernment land  for  taves  is  void,  it  not  being 
liable  to  taxation  ;  Dixon,  v.  Porter,  1  0.  84. 

10.  Sale  for  taa  illegally  levied.  A  sale  of 
land  for  a  county  tax.  levied  at  a  special 
meeting  of  the  Board  of  Police,  called  wiihout 
notice  as  required  by  law  (H.  C.  710,  i  15),  is 
void.  The  meeting  of  the  board,  without 
such  notice,  is  unauthorized  by  law,  and  its 
action  is  not  binding;  Junes  v.  Burfordj  4 
0.  194. 

11.  Sale  after  tender  of  the  taxes.  To  au- 
thorize a  sale  of  the  taxpayer's  property  fi>r 
the  non-payment  of  taxes,  the  taxpayer  must 
be  in  default  in  the  performance  of  bis  duty, 
as  required  by  law.  If  the  taxpayer  has  once 
tendered  his  taxes,  which  the  collector  refused 
to  take  (being  restrained  from  doing  so  by  an 
injunction,  to  which  the  taxpayer  was  no 
piirty),  the  taxpayer  has  performed  his  duty, 
and.  on  the  dissolution  of  the  injunction,  he 
cannot  be  put  in  default,  without  a  demand  ; 
for,  being  no  party  to  the  injunction  suit,  he 
is  not  bound  to  take  notice  of  its  dissolution ; 
Jones  V.  Burford.  4  (/.  194 

12.  Sale  wJien  taxes  have  been  paid.  The 
power  of  a  tax  collector  to  sell  property  for 
the  collection  of  taxes,  is  special  and  limited 
to  the  end  to  be  accomplished,  which  is  to 
collect  the  taxes.  When  the  taxes  have  been 
paid,  the  power  ceases ;  and  this,  though  the 
collector  paid  the  taxes  himself,  the  taxpayer 
being  delinquent;  for  the  collector  is  not  sub- 
rogated to  the  rights  of  the  State,  upon  his 
pavinsr  taxes  due  by  a  taxpayer ;  Grijfing  v. 
Pintard.  3  0.  173. 

13.  Sal*i  made  after  collector's  term  has  ex- 
pired. A  sale  or  land  for  non-payment  of 
taxes,  made  by  a  collector  after  the  expira- 
tion of  his  term  of  offi'-e.  is  void ;  lb. 

14.  The  list  required  to  be  made  of  the  lands 
sold.  Under  tho  Act  of  184(5,  the  probate 
clerk  is  required  to  keep  a  file-book,  in  which 
to  enter  the  list  of  all  lands  sold  for  taxes  in 
his  county,  and  of  the  owners*  names,  the 
name  of  the  purchaser,  and  the  date  of  the 
sale.  The  entry  of  a  sale  on  this  book  is  the 
consummation  of  the  sale ;  and  if  not  made 
according  to  law,  the  sale  is  void ;  Green  v. 
Craft,  6  0.  70. 

1 5.  List  to  auditor  under  Act  of  \  844.  The 
66th  section  of  the  Revenue  Act  of  1844,  re- 
quires the  tax  collector  to  transmit  by  the 
1st  day  of  July  of  each  year,  a  certified  ac- 
count of  all  the  taxes  assessed  against  the 
hinds  of  non-residents  of  his  county ;  and  a 
failure  on  his  part  to  comply  with  this  require- 
ment of  the  law,  renders  a  sale  of  the  land 
of  a  non-resident  for  taxes,  made  under  that 
act,  absolutely  void;  Huntington  v.  Brant- 
ley,  4  G.  451. 

16.  Tax  deed  impeachable.  The  statute 
of  1843,  ch.  1,  ?6.  which  declares  that  the 
deed  of  a  tax  collector  "  shall  be  prima  facie 
evideuce  that  the  tax  collector  performed  aJ 
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things  reqnired  by  law  of  him  before  Belling, 
and  that  he  WJI8  authorized  by  law  to  sell,"  Ac, 
has  reference  to  the  force  and  effect  of  the  deed 
as  evidence,  rendering  it  prima  facie  evi- 
dence, that  the  steps  required  by  law  to 
make  the  sale  of  the  land  valid,  had  been 
taken  ;  that  is.  that  he  was  authorized  by  law 
to  nirtkft  the  sale ;  and  devolves  on  the  party 
controverting  the  title  under  such  deed,  the 
burden  of  establishing  by  proof,  the  omission, 
irregularity  or  fraud,  to  affect  its  validity. 
Tbe  residue  of  thr  clause,  declaring  *-that 
said  deed  shall  not  be  impeached,  except  for 
some  fraud  or  neglect  directly  charged  and 
proved,"  even  if  it  points  to  some  direct  pro- 
vision to  set  aside  or  cancel  the  deed,  has 
not  the  effect  of  excluding  evidence  to  im- 
peach the  deed,  for  such  omission,  neglect  or 
fraud,  when  offered  as  evidence  of  title  in  an 
action  of  ejectment;  Rayv,  Murdoch,  7  G. 
692. 

17.  Redemption  of  land  sold  for  taxes. 
The  I5th  section  of  the  Act  of  1822  (H.  U. 
172),  allowing  minors  and  insane  persons,  one 
year  after  the  removal  of  their  disabilities, 
in  which  to  redeem  land  sold  for  taxes,  was 
in  force  at  tlie  adoption  of  the  Rev.  Code  of 
1857  ;  Richards  v.  Patterson,  1  G.  583. 

See  Statutes.  21. 

18.  Levee  Laws:  Redemption:  Absolute 
deed  void.    See  Lev  re  Laws,  3. 

19.  Redemption  by  rent,  A  person  who 
was  in  possession  of  land,  at  the  time  of  a  sale 
thereof  for  the  taxes  due  on  it,  and  had  been 
during  the  year  the  taxes  accrued,  and  after 
a  length  of  time  sufficient  for  the  value  of  the 
rent  to  exceed  the  amount  of  the  taxes, 
bought  the  land  at  the  tax  sale,  and  set  up 
this  title  against  an  action  of  ejectment  to 
recover  it,  by  the  true  owner :  Hdd,  1st.  That 
if  the  defendant  were  to  be  considered  as 
tenant  of  the  owner,  and  if  whilst  such  rela- 
tion existed,  he  could  purchase  the  land  at  a 
tax  sale,  the  rent  he  owed  operated  as  an 
immediate  redemption  of  the  land  for  the 
owner.  2d.  The  law  will  not  permit  the  de- 
fendant to  say  he  was  in  possession  as  a 
wrong  doer  and  t«*e8passer,  and  if  it  would, 
his  purchase  Would  be  construed  as  an  aggra- 
vation of  the  original  wrong.  3d.  If  he  were 
in  possession  claiming  title  as  owner,  then  it 
was  his  duty  to  pay  the  taxes,  and  if  he  per- 
mitted the  land  to  be  sold  for  taxes,  his  pur- 

\        chase  would  confer  on  him  only  his  original 
title  ;  Gaskins  v.  Blake,  5  C.  675. 

20.  Correction  of  misdescription  in  a  tax 
deed.  Whether  a  misdescription  of  the 
laud  sold,  in  a  tax  deed,  will  be  corrected  in 
equity ;  Qacere  f  Skipwith  v.  Dodd,  2  C. 
4^7. 

1.  Proof  of  The  testimony  of  the  person 
to  whom  a  telegram  is  directed,  is  inadmissi- 
ble to  establish  its  contents,  without  proof 
accounting  for  the  absence  of  the  original, 
and  that  tne  alleged  writer  sent  it;  but  the 
admission  of  the  alleged  writer  that  he  did 
lend  it,  and  of  its   contents,  is  competent, 


without  proof  of  the  loss  or  destrnotion  of  the 
original ;    Williams  v  BrickeU,  8  G.  682. 

§enHnfi  it(  gamrnatf. 

See  Joint  Tenants. 

1  Trover  by  one  agaifist  another.  One 
tenant  in  common  cannot  maintain  trover 
against  his  co-tenant.  If  one  take  the  whole 
of  the  personal  chattel  to  his  own  use  and 
separate  possession,  the  other  is  without 
remedy  by  action,  but  may  take  the  chattel 
to  his  separate  use  and  possession  when  op- 
portunity offers;  Hinds  v.  Terry,  W.  80. 

2.  Survivorship.  Although  a  tenancy  in 
common  be  created,  yet  if  it  be  apparent  that 
thedo^ior  or  testator  intended  a  survivorship, 
upon  the  death  of  one  of  the  tenants  happen- 
ing hefore  they  were  to  receive  the  absolute 
and  entire  interest  and  control  of  the  prop- 
erty, then  such  intention  shall  be  effectuated 
by  the  devolution  of  the  who  e  property  on  the 
survivor:  Shanks  v.  Chamblcss,  W.  249. 

3.  Ejectment  by.  One  tenant  in  common 
cannot  maintain  ejectment  against  his  co- 
tenaiit  without  proving  ouster,  but  the  recep- 
tion of  all  the  rents  and  pro6ts  by  one,  and 
then  claiming  them  as  his  own,  and  this  refusal 
upon  demand  to  let  his  co-tenant  in  pos- 
session, are  sufficient  to  authorize  a  jury  to 
find  an  ouster:  Harmon  v.  James,  7  S.  &  M.. 
111. 

4.  Maintenance  by.  Whether,  after  being 
ousted,  a  tenant  in  cmimTan  may  lawfully  con- 
vey to  another,  or  whether  his  deed  is  void  for 
maintenance;  Qucere?  lb. 


1.  What  is  a  good  tender?  Money  in  hais 
and  not  Cf runted.  An  offer  of  money  in  bags 
is  a  flood  tender,  and  it  is  the  duty  of  tlie 
creditor  to  receive  and  count  it,  and  sec  that 
there  is  enough  to  satisfy  him.  It  is  not 
necessary  that  the  exact  amount  doe  sboold 
be  counted  and  tendered,  it  is  sufficient,  if 
the  debtor  offers  to  pay  the  amount  doe.  and 
tender  sufficient  money  to  pay  it ;  Bekaly 
V.  Hatch.  W.  369. 

2.  Objections  to  insnfflrient  tender: 
M^aiver  of  If  a  tender  be  made  in  pursn- 
ance  of  a  contract  for  the  purchase  of  a  half 
interest  in  land,  and  refused  on  the  ground 
that  there  wus  no  tender  of  the  one-half 
the  amount  expended  for  improvements, 
by  the  vendor,  the  latter  cannot,  in  a  suit 
for  a  specific  performance,  object  that  the 
tend<*r  was  insufficient,  because  it  did  not 
include  interest.  In  a  ca,se  where  a  right  is 
to  be  forfeited  for  a  failure  to  pay  money  by  a 
certain  day,  if  a  tender  be  made  in  time,  and 
the  amount  is  insufficient,  it  is  the  duty  of  the 
party  who  is  to  receive  the  money,  if  he 
object  to  the  tender  on  that  accoant.  so  to 
inform  the  other  party;  Connell  v.  Mtdliaan. 
13S.  &M.388. 

3.  Tender  of  bank  notes.  To  an  action  on 
a  note,  payable  ui  the  notes  of  a  certain 
bank,  a  plea  that  the  defendant  tendered  the 
notes  of  the   bank  on  a  day  subsequent  to 
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the  maturity  of  the  note,  to  the  full  amount 
of  the  principal  and  interest  thon  due.  is  in- 
sufficient. The  tender  not  being  made  on 
the  day  of  the  maturity  of  the  note,  it  was 
no  longer  payable  in  bank  bills,  but  the 
holder  is  entitled  to  receive  the  value  of  the 
bills,  as  they  were  rated  on  the  day  of  the 
maturity  of  the  note ;  Lanier  v.  Trigg,  6  S. 
&M.  641. 

4.  Plea  shovld  aver  continued  readiness. 
A  plea  of  tender  should  aver  a  continued 
readiness  from  the  day  of  the  tender  to  puy 
the  debt,  for  a  subsequent  demand  of  pay- 
ment by  the  creditor,  and  neglect  to  pay  by 
deb»or  will  do  away  with  the  eflfect  of  the 
tender ;  Jb. ;  S.  P.^Guion  v.  Doherty.  43  M. 
5H8.  dijTPSted  in  Plfadings,  I2la. 

5.  Money  hroiig''t  into  court,  A  plea 
of  tender,  that  certain  bank  bills  were,  in 
pursuance  of  an  agreement,  made  after  suit 
brought,  procured  and  tendered  in  satisfac- 
tion of  the  debt  is  bad,  if  the  notes  be  not 
brought  into  court;  Emmons  v.  Myers^  7  H. 
375. 

6.  Tender  of  onerous  property.  A  legal 
tender,  and  a  refusal  to  accept  of  onerous 
property  (not  money),  is  a  complete  bar  to  an 
act  on  to  recover  on  a  contract  for  the  deliv- 
ery of  SMch  property,  and  it  vests  the  legal 
title  to  the  property  so  tendered,  in  the  payee 
or  vendee.  Hevmust  then  resort  to  the  person 
in  whose  possession  the  property  is,  who, 
after  the  tender,  holds  it  as  his  bailee,  and  at 
his  risk.  But  to  make  such  a  tender  legal,  it 
is  not  sufficient  that  the  defendant  merely 
declares  his  readiness  to  pay.  and  point  out 
property  of  the  right  kind,  mingled  with 
other  property  of  a  similar  character.  The 
property  must  be  specifically  pointed  out,  and 
clearly  ascertainea  in  point  of  identity,  so 
that  the  plaintiff  might  be  able  to  prove  it, 
should  he  be  driven  to  an  action  to  recover 
it;  Bafes  v.  Bates.  W.  401. 

7.  Same:  Place  of  delivery.  In  such  a 
case,  if  there  be  no  fixed  place  of  delivery,  a 
tender  to  the  person  of  the  payee  is  good ;  Ih. 

8.  Same:  Tender  must  be  of  the  whole. 
And  if  the  contract  be  for  a  certain  number 
of  specific  articles,  the  tender  must  be  of  the 
whole :  Farrar  v.  Gaillard,  W.  269. 

9.  When  production  of  the  money  unneces- 
sary. If  the  owner  of  goods  demand  delivery 
of  possession  from  the  warehouseman,  and 
offer  to  pay  his  proper  charges,  which  are  a 
lien  thereon,  and  the  warehouseman  refuse  to 
deliver  the  goods  unless  other  charges,  not 
constituting  a  lien  on  them,  are  paid,  the 
offer  will  be  a  sufficient  tender,  without  an 
actual  production  and  counting  of  the  money ; 

Westing  v.  Noonan,  2  G.  599. 

jPriri»f  ^er  cent  ^tmd. 

1.  Board  of  Police  authorized  to  loan.  By 
the  Act  of  1836  (H.  0.  141).  the  three  per 
cent,  fund  was  distributed  among  the  several 
counties  of  the  State,  and  placed  in  the  cus- 
tody and  under  the  control  of  the  Board  of 
Police,  who  were  directed  to  apply  the  fund. 
or  the  interest,  in  the  opening  of  roads  and 


canals.  By  the  Act  of  1837  (IT.  C.  71.Sa), 
Boards  of  Police  having  surplus  funds,  were 
directed  to  invest  them  in  stocks.  By  these 
acts  the  Board  of  Police  were  made  trustees 
of  the  funds,  which  the  Legislature  intended 
should  not  lie  idle,  and  they  were  authorized 
to  loan  the  fund  to  private  persons ;  Haynes 
V.  Covington,  13  S.  &  M.  408. 

2.  As  to  loan  of  this  fund  to  railroads,  by 
the  Acis  of  18.52  and  1857,  see  MrAfee  v. 
Southern  k.  i?.  Co.,  7  G.  669,  digested  under 
Statute,  20. 

1.  Rule  in  equity  cw  to  time  being  essential. 
In  order  that  time  may  be  regarded  as  of  the 
essence  of  a  contract,  the  parties  must  fix 
upon  a  time  for  performance,  and  thereby  in- 
dicate that  the  time  of  performance  is  re- 
garded as  important,  or  its  importance  must 
result  from  the  circumstances  of  the  agree- 
ment Equity  will,  in  general,  grant  relief 
against  a  pnrty  who  gets  that  for  which  he 
contracted,  though  not  at  the  time  stipulated, 
on  the  supposition  that  the  parties  looked  to 
the  substance  of  the  contract  rather  than  the 
time  of  its  performance ;  but  it  cannot  make 
contracts  for  parties  different  from  those  they 
entered  into,  nor  enlarge  them  beyond  proper 
bounds;  Tyler  y.  McCardle.  9  S.  &  M.  230; 
S.  P.,  Liddell  v.  Sims,  9  S.  &  M.  596. 

2.  Same.  Time  is  not  generally  deemed, 
in  equity,  to  be  of  the  essence  of  a  contract, 
unless  the  parties  have  expressly  so  treated 
it,  or  it  necessarily  follows,  from  the  nature 
and  circumstances  of  the  agreement;  Jones 
v.  Loggins,  8  G.  546. 

3.  Pule  at  law.  The  time  fixed  for  the 
performance  of  an  executory  contract  for  the 
sale  of  land  is.  at  law,  deemed  of  the  essence 
of  the  contract,  and  there  is  no  reason  why  a 
court  of  eouity  should  not  regard  time  as 
material,  where  the  parties  have  made  it  so ; 
Lidddl  y.  Sims.  9  S.  &  M.  596. 

4.  Instance  where  the  circumstance  made 
time  material.  The  holder  of  a  note,  on  which 
suit  was  then  pending,  proposed  to  the  maker 
that  if  he  would  take  up  a  note  made  by  the 
holder  to  another,  for  a  less  amount  than  the 
one  sued  on,  he  would  dismiss  the  suit  and 
release  the  maker.  At  the  trial  of  the  suit 
then  pending,  the  maker  having  failed  to  com- 
ply, the  holder  notified  him  he  was  no  longer 
bound  by  his  proposition,  and  stated  to  the 
maker  that  if  he  would  take  up  the  note  he 
would  credit  him  with  the  amount,  and  there- 
upon the  holder  also  took  judgment.  The 
maker  afterwards  look  up  the  plaintiff's  note 
and  insisted  that  it  was  a  satisfaction  of  the 
judgment :  Held,  that  it  resulted  from  the  na- 
ture of  the  plaintiff's  agreement  to  dismiss 
the  suit  on  the  maker's  comnliance  therewith, 
that  performance,  on  the  maker's  part,  should 
be  before  judgrment,  and  that  the  subsequent 
taking  up  of  the  note  did  not  entitle  thn  maker 
to  satisfaction  of  the  judgment;  Tyler  v. 
AfcCardle.  9  S.  &  M.  230. 

5.  Instance  where  time  held  not  essential. 
The  condition  of  a  title  bond  '^thai  if  the 
vendee  complies  promptly  with  his  contract, 
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tbat  the  vendor  will  execute  a  deed,"  does  not 
ma'<e  time  of  the  essence  of  the  agreement; 
and  a  failure  of  the  vendee  to  comply  by  the 
payment  of  the  purchase  mone^  when  it  falls 
due.  will  not,  therefore,  authorize  the  vendor 
to  rescind,  without  an  offer  to  perform  on  his 
part;  Jones  v.  Loggins,  8  G.  546  (citing 
Johnson  V.  Jackson,  5  C.  498;  Stewart  v. 
Gates.  1  G.  100 ;  Eckford  v.  Ha'lert,  lb.  273 ; 
Walton  V.  Wilson,  lb.  576 ;  Arther  v.  Pear- 
son, 3  G.  131;  Prophtt  v.  Robinson,  5  G. 
141). 

6.  Same.  Time  will  not  be  held  as  essential 
when  the  vendee  knew  at  the  time  he  bought, 
the  true  condition  of  the  title;  and  where  the 
vendor  has  a  complete  equitable  title,  and  the 
failure  to  procure  the  legal  title  according  to 
the  covenant,  was  occasioned  by  necessary 
delay  in  legal  proceedings  instituted  by  the 
vendor  to  procure  it ;  Green  v.  Finucane,  5 
H.  642. 

7.  Time  of  laying  promise  in  assumpsit. 
The  time  at  which  the  promise  in  an  action 
of  indebitatus  assumpsit,  is  laid,  is  immate- 
rial ;  Hill  V.  Roheson,  2  S.  &  M.  541.  See 
Trespass,  21. 

8.  Time  in  an  indictment.  Time  need  not 
be  proven  as  laid  in  an  indictment,  unless  it 
be  of  the  essence  or  description  of  the  crime 
charged;  Miazza^s  Case.  7  G.  613. 

9.  Time,  where  essential,  may  he  waived  by 
parol.  If  the  vendor  decline  the  offer  of  the 
vendee  to  surrender  possession  of  the  land,  in 
accordance  with  a  right  secured  to  the  ven- 
dor by  the  contract,  it  will  be  a  waiver  on 
his  part  of  the  previous  default  of  the  vendee 
in  making  payment  of  the  purchase  money, 
and  he  cannot  afterwards  insist  on  the  right, 
without  having  first  demanded  payment; 
Prophit  V.  Robinson,  5  G.  141. 

10.  Computation  of  time.  In  the  compu- 
tation of  the  time  for  which  notice  is  required 
to  be  given  of  the  performance  of  an  act, 
either  the  day  on  which  the  notice  is  given, 
or  the  day  of  the  performance,  must  be  in- 
cluded and  the  other  excluded;  Mitchell  v. 
Woodson,  8  G.  567 ;  Hall  v.  Cassidy,  3  0. 
48.    See  Process,  10. 

If  the  notice  be,  that  an  act  shall  be  done 
"within  two  weeks  from  24th  August." 
that  day  will  be  excluded;  Curtis y.  Blair, 
4  C.  309. 

11.  Same :  Meaning  of  "  month."  The 
modern  rule  is,  that  when  a  statute  directs  a 
month's  notice  to  be  given  in  reference  to 
judicial  proceedings,  a  calendar,  and  not 
a  lunar,  month  is  meant.  Hence,  the  statute 
requiring  publication  of  notice  to  non-resi- 
dents once  a  week  for  one  month,  means 
a  publication  for  a  calendar  mpnth,  which 
period  must  intervene  the  first  and  last  publi- 
cation, excluding  one,  and  including  the  other 
of  these  dates ;  Mitchell  v.  Woodson,  8  G. 
567. 


1.  When  collectable.  There  is  an  implied 
undertaking  on  the  part  of  an  incorporated 
plank  road  company,  with  a  person  travelling 


on  their  road,  that  the  road  is  reasonabi?  fit 
for  use  ;  and  such  undertaking  on  the  part  of 
the  company  constitutes  the  consideratioD  for 
the  obligation  of  the  traveller  to  pay  toll; 
and  hence,  if  the  company  fail  in  the  perform- 
ance of  their  undertaking,  there  is  no  bindinj? 
obligation  on  the  part  of  the  traveller  to  pay 
toll,  and  he  cannot  be  compelled  to  do  so; 
Sims  V.  Fazoo  A*  Big  Black  Plank  Road 
Co.,  9  G.  23. 

See  Constitutional  Law,  33. 

1.  Title  of  owner  not  divested  by  cutting 
trees.  Where  trees  are  severed  from  the 
soil  by  one  having  no  right,  and  converted 
into  wood  or  other  material,  the  right  of  the 
owner  of  the  soil  is  not  divested,  so  long  as 
their  identity  can  be  ascertained  in  the 
altered  state.  Hence,  wood  cut  and  corded  on 
the  locus  in  quo,  by  the  defendant  in  eject- 
ment, having  no  title,  will,  on  recovery  of 
possession  by  the  true  owner,  belong  to  him ; 
Harris  v.  Neivman,  5  H.  654. 

2.  That  growing  timbt;r  is  a  part  of  the 
land,  see  Land,  I. 

3.  TJiat  sale  of  grouping  timber  must  be  in 
writing,  see  Frauds,  Statute  of,  21. 

4.  As  to  penalty,  and  remedy  for  cutting 
trees,  see  Cutting  Trkes. 

I.  What  is  a  trespass,  and  instances ....» i 

II.  Actions  for  trespass. 

/.   TTif   titU  and  possession  necessary,  ft- 

lonhnts  trespass i6 

2.   The  declaration 3i 

J.  Pleas   »  as 

4,  Damages ^ ^  97 

III.  Miscellaneous „.. 39 

I.  What  is  a  Trespass,  and  Instances. 

1.  Void  judgment  no  defence.  The  jud^r- 
ment  of  a  court  without  jurisdiction,  is  void, 
and  constitutes  no  defence  to  an  action  of 
trespass ;  Stockett  v.  Nicholson,  W.  75. 

2.  Same :  Imprisonment  without  authority. 
.  A  commissioner  in  chancery  has  no  power  to 
imprison  a  witness  called  before  him  for  ex- 
amination, for  a  contempt  in  refusing  to  give 
testimony  before  him;  and  he,  with  those 
aiding,  advising  or  urging  it,  are  g'nilty  of  a 
trespass  by  such  imprisonment;  Marsh  v. 
Williams,  i  H.  132. 

3.  Justification  under  lawfvi  avihorUy. 
Persons  summoned  by  an  officer  to  aid  in  the 
execution  of  legal  process,  are  protected  in 
their  acts  in  so  doing,  unless  they  exceed 
their  authority ;  but  such  summoning  is  no 
excuse  for  trespasses  committed  before  or 
after  the  execution  of  the  process  ;  Payne  v. 
Green.  10  S.  &  M.  5t»7.  And  if  a  person  act- 
ing under  lawful  authority  at  first,  uhu«ie  it, 
he  becomes  a  trespasser  ab  initio  ;  Dicksou 
\.  Parker,  Z  H.  219. 

4.  Same :  Exces  ive  battery.  I  f  the  plain- 
tiff commence   a  fight  by  assaulting  the  de- 
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fendant,  the  latter  is,  nevertheleBS,  liable  in 
trespass  tor  damages,  if  he  beat  the  plaintiff 
beyond  what  was  necessary  for  self  defence. 
And  much  more  will  not  the  plaintiff's  at- 
tack justify  the  defendant  in  making  a  new 
attack  on  him  after  the  first  fight  is  over ; 
Bell  V.  MoPrisson,  5  C.  68. 

ft.  Plaintiff's  favU  as  an  excuse.  Though 
there  be  negligence  or  fault  on  the  part  of 
the  plaintiff,  remotely  connected  with  the  in- 
jury, yet  if  the  defendant's  fault  or  negligence 
was  the  immediate  and  proximate  cause  of 
the  injury,  the  plaintiff  may  maintain  his  ac- 
tion for  damages  ;  Vicksburg  ^  Jackson  R. 
B.  Co.  V.  Patton,  2  G.  156. 

6.  Trespass  to  realty :  Overseer  of  illegal 
public  road.  The  overseer  of  a  pulic  road, 
illegally  established,  is  guilty  of  a  trespass, 
if  he  enter  on  the  land  thus  illegally  appro- 
priated to  the  road;  Stockett  v.  Nicholson^ 
\V.  7.5. 

7.  Same :  Entry  by  railroad  company  bC" 
fore  condtmnafivn.     An  entry  by  a  railroad 

company  on  land  for  the  purpose  of  con- 
structing their  road,  if  done  without  the  con- 
sent of  the  owner,  and  previous  to  a  lawful 
condemnation  of  the  land  for  that  purpose, 
and  the  payment  or  tender  of  payment  of  the 
damages,  is  a  trespass ;  if  §•  C,  R.  R.  Co. 
v.  Payne,  8  G.  700.  And  so  they  are  liable 
even  for  the  statutory  penalty  for  cutting 
trees  outside  of  the  right  of  way,  which  they 
may  suppose  may  fall  on  their  track,  if  they 
fail  to  have  the  trees  condemned  according 
to  law ;  Miss,  Cent,  R,  R,  Co,  v.  Whitehead^ 
41  M.  22ft. 

8.  Same :  Parol  license  to  enter.  A  parol 
license  given  by  the  owner  of  land  to  a  rail- 
road company  to  enter  and  construct  their 
road  bed  on  it,  is  not  within  the  statute  of 
frauds,  and  is  a  good  defence  to  an  action  of 
trespass  against  the  company  for  such  entry; 
iV.  O,  J.  Sr  G.  N,  R,  R.  Co,  V.  Moye,  10  G. 
374.  But  snch  license  is  no  bar  to  an  action 
of  trespass  by  the  true  owner,  if  iriven  by 
one  having  no  title ;  Alexander  v.  Eastlandt 
8  G.  5.ft4.  ' 

9.  Trespass  by  railroad  to  cattle  on  its 
track.    See  Railways,  33  to  41. 

10.  Trespass  by  railroad  to  passengers. 
See  Railways.  42  to  46. 

11.  Trespass  on  public  land,  A  purchaser 
of  land  from  the  United  Slates  government  is 
entitled  to  the  improvements  thereon,  at  the 
time  of  his  purchase,  and  if  they  be  subse- 
quently removed  by  the  person  who  made 
them,  he  may  maintain  trespass,  and  recover 
their  value,  although  he  never  had  actual 
possession  of  the  premises;  '^eUbom  v. 
Spears,  3  G.  38. 

12.  Same :  Mistake  as  to  boundary.  If  a 
party  intending  to  trespass  on  public  land 
cut  trees  on  the  land  of  another,  ne  would  be 
liable  to  the  statutory  penalty,  but  the  rule 
mrould  probably  be  otherwise,  if  intending  to 
cut  on  nis  own  land,  be  by  mistake  as  to  the 
boundary,  cut  trees  on  the  land  of  another. 
In  the  latter  case,  however,  he  would  be  liable 
to  an  action  of  trespass  for  the  injury  done ; 
J^erkins  v.  Haddeman^  4  C.  41. 


13.  Liability  of  principal  for  trespass  of 
agent.    See  Principal  and  Agknt.  31  to  38. 

14.  Liability  of  master  for  trespass  of  his 
slave.    See  Principal  and  Agknt.  32,  33. 

15.  Seizing  cattle  damage  feasant.  If  a 
party  having  a  fence  not  in  accordance  with 
law,  seize  cattle  damage  feasant  on  his  land, 
he  is  a  trespasser ;  and  if  the  cattle  suffer 
injury  whilst  in  his  possession,  or  in  attempt- 
ing to  escape,  he  is  liable  therefor  as  a  tres- 
passer. For  the  right  to  seize  cattle  damage 
feaf^ant  exists  only  when  their  owner  would 
be  liable  for  their  trespass;  Dickson  v. 
Parker,  3  H.  219. 

n.  Action  for  Trespass. 

1.  The  Title  and  Possession  Neoessary,  and 
Feionioni  Trespass. 

16.  Possession  necessary.  Possession,  either 
actual  or  constructive,  is  necessary  lo  enable 
the  plaintiff  to  maintain  trespass.  Hence, 
the  owner  of  a  slave  cannot  maintain  trespass 
for  an  injury  done  to  him  by  another  during 
the  term  for  which  he  was  hired,  but  the 
hirer  may.  And  the  owner  may  maintain 
case  for  the  injurv  done  to  his  reversion  ; 
McFurland  v.  Smith.  W.  172. 

IT.  Same.  The  plaintiff,  in  an  action  of 
trespass,  must  either  prove  actual  possession 
of  the  land,  or  show  his  title  to  it ;  Dfjamett 
V.  Haynes,  1  C.  600. 

18.  The  proof  of  poses»ion.  "Where  the 
plaintiff  introduces  no  evidence  of  title,  and 
his  proof  of  possession  is  entirely  circumstan- 
tial—the  land  being  unenclosed — the  defend- 
ant may,  to  rebut  tne  evidence  of  possession, 
introduce  a  tax  deed  to  himself  for  the  land, 
without  showing  that  the  tax  collector  had 
complied  with  tne  law  in  making  the  sale ;  lb, 

19.  Possession  alone  sufficient.  Possession 
alone,  or  a  mere  qualified  right,  is  sufficient  to 
enable  the  plaintiff  to  maintain  trespass  or 
trover  against  all,  except  the  true  owner ; 
Harris  v.  Newman,  5  H.  6.54. 

And  so  possession  of  land  by  the  plaintiff 
under  color  of  title,  is  prima  facie  sufficient 
evidence  of  ownership  to  enable  him  to  main- 
tain an  action  for  the  statutory  penalty  for 
cutting  trees  thereon.  In  such  case,  if  the 
defendant  relies  on  want  of  title  in  the  plain- 
tiff, he  must  show  affirmatively  that  it  is  in 
himself,  or  some  third  person ;  Ware  v. 
Collins,  6  G.  223. 

20.  Action  for  felonious  trespass.  In  this 
State,  a  party  injured  by  the  felonious  conduct 
of  another,  may  maintain  his  action  for  the 
injury  previous  to,  and  without,  a  conviction 
of  the  felon  in  a  criminal  proceeding ;  Newell 
V.  Cowan,  1  G.  492. 

8.  The  Doelaration. 

21.  Wliere  the  time  laid  is  essential* 
Where  the  declaration  alleges  the  trespass 
to  have  been  committed  on  a  certain  day, 
**and  on  divers  other  days"  between  that 
day  and  another  day  named,  it  makes  the 
time  laid  descriptive  of  the  charge,  and 
proof  is  admissible  of  any  trespass  within  the 
time  alle8:ed,  but  of  no  other;  Payne  v. 
Grem,  10  S.  &  M.  507,    See  Time,  7,8. 
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22.  Same:  Usee.    An  action   of  trespass 
,  cannot  be    brought    for    a  usee,  and   if  so 

bronght.  it  will  he  considered  as  brought  by 
the  nominal  plaintiff  alone ;  and  in  such  case 
the  nominal  plaintiff  is  not  a  competent  wit- 
ness against  the  defendant  (citing  HuwHt^y  v. 
Buckner.  6  S.  &  M.  70) ;  Brovm  v.  Thomas, 
4  (J.  335.     See  Nominal  Plaintiff,  3.   Rk- 

PLRVIN.  14. 

23.  Debt  for  cutting  trees  and  trespass 
cannot  be  joined.  Counts  in  debt  for  the 
statutory  penalty,  and  trespass  quare  clau- 
sum  /regit  cannot  be  joined ;  Elder  v.  Hilz- 
heim,  (>  G.  231. 

24.  Trespass  not  proper  remedy  for  cut- 
ting trees.  Debt,  and  not  trespass,  is  the 
proper  remedy  for  the  statutory  penally  for 
cntting  trees ;  Ware  v.  Collins,  6  G.  223. 
But  if  there  be  objections  to  the  form  of  the 
declaration,  and  it  claim  the  statutory  penalty, 
it  must  be  raised  by  demurrer;  Miss.  Cent. 
R.  R.  Co.  V,  Whitehead,  41  M.  22.i. 

3.  Pleaf. 

2.5.  Setting  up  bad  fence.  A  plea  alleging 
that  the  premises  oi  the  plaintiff  were  not 
enclosed  by  a  sufficient  fence,  is  not  a  defence 
to  an  action  of  trespass,  alleging  that  the 
defendant  broke  and  entered  the  close  of  the 
plaintiff,  and  with  his  oxen,  &c..  destroyed  and 
carried  off  two  hundred  bushels  of  corn ; 
Miles  V.  Myers.  W.  379. 

'26.  General  issue,  with  an  agreement. 
There  were  several  counts  in  the  declaration, 
and  a  general  plea  of  not  guilty  filed,  with  an 
agreement  that  any  special  matter  might  be 
given  in  evidence,  tnat  might  be  pleaded  : 
//e/rf.  that  the  plea  was  as  broad  as  tne  decla- 
ration, and  must  be  considered  as  justifying 
the  counts  separately  and  collectively,  and 
each  trespass  in  each  count ;  Payne  v.  Crreen, 
10  S.  &  M  507. 


4.  Tlia  Damagei. 

27.  Torts  to  the  person  and  character: 
Exemplary  damages.  In  actions  of  trespass 
for  inej^uries  to  the  person  or  character,  the 
jury  are  not  restricted  to  merely  compensatory 
damages,  but  may  give  a  further  sum  by  way 
of  punishment  to  the  defendant,  and  to  oper- 
ate by  the  example  as  a  warning  to  others. 
And  as  punishment  by  pecuniary  loss  would  be 
unequal,  if  the  same  sum  were  imposed  equally 
on  a  poor  and  on  a  rich  man  for  the  same 
offence,  since  what  would  ruin  the  former, 
might  be  a  matter  of  no  consequence  to  the 
latter;  it  is  proper  in  all  that  class  of  cases 
to  allow  evidence  of  the  pecuniary  condition 
of  the  defendant,  to  be  introduced  by  the 
plaintiff.  And  this  rule  allows  proof  of  the 
Wealth  of  one  defendant,  when  there  are 
several,  for  all  the  defendants  are  liable  for 
all  the  damages  which  may  be  lawfully  as- 
sessi'd  against  any  one  of  tbefn ;  Bell  v.  Mor- 
risson,  5  C.  68. 

28.  The  jury  are  the  judges.  In  such 
cases  the  jury  act  without  control  on  the 
subject  of  damages,  because  there  is  no  legal 
rule  by  which  they  can  be  measured  ;  unless 
they  are  so  extravagant  as  to  induce  a  suspi- 


cion of  improper  conduct,  the  court  will  not 
interfere ;  lb. 
See  Damages,  3,  4,  5,  6,  7,  8,  15  to  22. 

m.  Misoellaneous. 

29.  Distinction  between  tresj'oss  and  case. 
The  true  distinction  between  trespass  and 
case  is,  that  when  the  wrongful  act  itself  occa- 
sions the  injury,  it  is  trespass;  and  when  the 
injury  is  not  the  direct  result  of  the  act,  bat 
a  consequence  of  it.  the  remedy  is  case ;  Jtfc- 
Farland  v.  Smith,  W.  172. 

3'^  Action  of  df-bt  for  statutory  penalty 
for  cutting  trect.  This  action  is  eroverned  by 
the  rules  of  evidence  applicable  to  actions  of 
trespass  in  similar  cases ;  Dejamett  v.  Hnyne-^, 
I  0.  6U0.  See  ante,  23,  24,  19,  7.  Ccttiso 
Trkrs. 

31.  Waiver  of  trespass.  Where  profits 
have  been  received  by  injuries  done  to  real 
property,  the  owner  may  waive  the  trespaps 
and  recover  for  monny  had  and  received; 
O'Conley  v.  City  of  Natchez.  IS.  &  M.  31. 

32.  Improvements  by  one  having  color  of 
title.  One  who  enters  land  in  good  faith  un- 
der the  belief  that  he  has  a  tiile  thereto, 
when,  in  fact,  the  title  is  another's,  is  not  a 
n.iked  trespasser,  and  is  entitled  to  all  legal 
protcctitm  to  improvements  and  property 
placed  on  the  premises  given  by  statute  to 
parties  in  possession  under  color  of  title; 
Miss.  ^  Tenn.  R.  R.  Co.  v  Devaney,  42  M. 
5.^5. 

33.  Action  by  exectUor.  The  right  to  re- 
cover damages  tor  a  trespass  to  realty,  com- 
mitted in  the  lifetime  of  the  intestate,  snr- 
vives  to  the  administrator ;  A^.  0.  J.  §*  G.  N. 
R.    R.  Co.  v.  Moye,  10  G.  374. 

g[ml  ofth^  right  to  ^rofiertg  imde\ 
th^  ^tatut^. 

I.  Statutes I 

II.  Trial,  verdict  and  judgment 4 

III.  Evidence 90 

IV.  Miscellaneous » 06 


I.  Statutes. 

1.  Statutes.    The  25th  section  of  the  Act 
of  1822.  in  relation  to  executions  (H.  C.90H), 

f)rovides  that  when  an  execution  shall  be 
evied  on  property  claimed  by  a  person 
not  a  party  to  it,  the  claimant  nay 
make  oath  of  his  right,  and  on  entering 
into  bond,  payable  to  plaintiff,  in  a  penalty 
double  the  amount  of  the  execution  and 
costs  (changed  in  1830,  to  double  the  value 
of  the  property  claimed — H.  C.  912,  art.  8). 
conditioned  for  the  payment  to  the  plaintiff 
of  ''all  such  damages  as  may  be  assessed 
against  the  clahnant  by  a  jury,"  in  case  bis 
claim  shall  not  be  sustained,  &c.,  and  that 
he  will  deliver  the  property  to  the  sheriff  if 
his  claim  shall  be  determined  against  him. 
That,  when  this  is  done,  there  shall  be  a  post- 
ponement of  the  sale,  and  the  sheriff  shall 
return  the  bond  and  execution,  and  the  court 
shall  thereupon  direct  an  issue  to  be  made 
up  between  the  parties  to  try  the  ri^bt  to 
the  property ;  and  the  jury  trying  the  issue 


Digitized  by 


Google 


TRIAL  OF  THE  RIGHT  TO  PROPERTY,  ETC.,  11.        715 


may  allow  plaintiff  in  execntion  sncb  dam- 
ages as  they  think  just,  not  less  than  ten  per 
cent,  on  the  amount  of  the  execution,  in  case 
the  claim  shall  appear  to  be  fraudulent  or  in- 
tended for  delay.  That  the  07iu8  of  proof  shall 
be  on  the  plaintiff,  and  in  case  of  verdict 
aj^ainst  the  claimant,  and  the  property  he  not 
immediately  delivered  to  the  sheriff,  the, 
claimant's  bond  shall  have  the  force  and  ef- 
fect of  a  judgment,  and  execution  raay  issue 
thereon  for  the  plaintiff's  demand  and  costs. 

2.  Stafue  of  1830.  H,  C.  912.  art.  8.  This 
statute  provided  for  a  stay  of  execution  on 
the  original  judgment  till  the  final  decision, 
to  the  amount  of  the  value  of  the  property 
so  claimed,  as  endorsed  on  the  execution  by 
the  sheriff;  that  the  issue  shall  be  tried  and 
governed  by  the  same  rules  which  regulate 
and  govern  the  trial  of  an  issue  in  an  action 
of  detinue,  and  that  the  final  judgment 
should  "have  like  effect  on  the  parties 
to  said  issue,"  as  it  would  have  had  if 
rendered  in  an  action  of  detinue.  That  if, 
from  plaintiff's  fault,  an  issue  be  not  made 
up  to  try  the  right  at  the  first  term,  the  court 
shall  discharge  the  claimant  from  his  bond, 
and  the  property  claimed  shall  not  thereafter 
be  liable  to  that  execution  ;  and  if  the  failure 
be  the  fault  of  the  claimant,  then  there  should 
be  a  jury  to  inquire  into  the  value  of  the 
property  and  whether  the  claim  was  fraudu- 
lent. That  where  the  verdict  is  for  the  plain- 
tiff the  jury  shall  assess  the  value  of  the 
property,  and  the  judirment  shall  be  as  in 
detinue  for  the  specific  prop*  rty,  if  to  be 
had,  and  if  not.  for  its  value  as  assessed 
by  the  jury ;  and  the  value  so  assessed  shall 
be  credited  on  the  original  judgment;  and  if 
the  value  be  greater  than  the  original  judg- 
ment, then  only  the  amount  of  that  judg- 
ment shall  be  collected  from  the  claimants. 

3.  Statute  of  1857,  Eev.  Code.  p.  532.  is 
not  materially  different  from  the  above,  ex- 
cept that  the  condition  of  the  bon^l  is  for  the 
payment  of  all  damages  that  may  be  awarded, 
instead  of  all  that  may  be  awarded  by  a  jury, 
and  it  requires  the  affidavit  to  be  returned 
with  the  bond. 

n.    Trial,  Terdiot  and  Judgment. 

4.  Order  for  the  issue.  It  would  be  more 
formal  for  the  court  to  order  an  issue  to  be 
mttde  up ;  and  if  an  issue  be  made,  and  a  trial 
had,  it  will  be  presumed  that  the  order  was 
made;  McAnuUy  v.  Bivgaman.  6  H.  382. 

5.  The  assessment  of  the  value.  The  claim- 
ant Qtay  show  on  the  trial  that  the  value  of 
the  propertjL  has  depreciated  between  the 
time  the  claim  was  made  and  the  trial ;  its 
value  at  the  trial  is  to  be  assessed;  Selser  v. 
F'ernday.  13  S.  &  M.  698. 

6.  Verdict :  Informai.  If  the  jury  find  that 
the  property  levied  on  "is  the  property  of 
the  defendant  in  execution."  it  is  sufficient, 
without  findiag  that  it  is  subject  to  the  execu- 
tion.for  that  follows  the  fact  found;  Thomas 
V.  jE:«/c«,  2S.&M.439. 

7 .  iSame :  Consequence  of  not  finding  as  to 
part  of  the  property.    Under  that  provision  of 


the  st4itute,  which  governs  the  trial  by  the  rules 
refifulating  triajs  in  detinue,  the  Act  of  1820 
(H.  &  H.,  §  13,  p.  591),  which  provides  "that 
if  in  trials  in  detinue,  the  jury  omit  to  find 
as  to  some  of  the  chattels  sued  for.  the  ver- 
dict shall  be  a  bar  to  the  plaintiff,  as  to  the 
property  so  omitted,"  prevents  such  omission 
in  trials  of  the  right  of  property  from  being 
error.  The  property  so  omitted  from  the 
verdict  will  not  be  liable  to  the  execution ; 
Gilliam  v.  Moore.  10  S.  &  M.  l?0. 

8.  Same :  Form  of  verdict :  Each  item  of 
property  must  be  assessed  separately.  If  the 
verdict  be  for  the  plaintiff,  it  should,  as  in 
detinue,  assess  the  value  of  each  separate 
piece  of  property  claimed,  or  it  will  be  error ; 
Penrice  v. Cocks,  1  H.  2*27;  Walker  v.  Com^ 
missf oners  of  Sinking  Fund,  1  S.  &  M  372; 
Thomas  v.  ijste^  2  S.  &  M .  439 ;  Been  v.  Lin^- 
sey,  2  8  &  M.  581 :  Pritchard  v.  Muers,  3  id. 
42 ;  Kibble  v.  Butler.  14  8.  tk  M.  21)7.  As  to 
what  articles  may  be  considered  as  parts  of  a 
whole,  and  assessed  together.  See  Dktinue, 
5,  6.    Rkplkvin  18,23. 

9.  Correction  of  erroneous  assessment  in 
gri'ss.    See  Dbtinur,  7. 

10.  Form  of  judgment.  The  jndsrment 
should  be,  as  in  detinue,  for  the  property,  if 
to  be  had ;  and  if  not  for  its  alternate  value  ; 
JSrew  V.  Lindsey  2  S.  &  M.  .=S81.  The  judg- 
ment should  follow  the  verdict,  and  be  for 
the  recovery  of  each  article,  or  its  alternate 
value,  and  not  for  the  return  of  the  whole,  or 
the  recovery  of  the  aggregate  value ;  TJiomas 
V.  Estes.  2  S.  &  M.  439 ;  Be^n  v.  Lindspy.2  S. 
Jk  M.  .081 ;  Pritchard  v.  Myers.  3  8.  &  .M.  42. 

11.  Sanif :  As  against  s^irefy.  Under  the 
statutes  of  this  Slate,  as  they  existed  prior  to 
the  Rev.  Code  of  18f)7,  if  the  verdict  be 
against  the  claimant,  the  judgment  must  be 
rendered  against  him.  alone ;  and  not  against 
him,  and  the  suretv  ;  Kibble  v.  Butler.  14  S.  & 
M.  207.  Under  the  Code  of  1857,  the  judg- 
ment is  against  both. 

12.  Costs  against  surety.  If  the  verdict 
be  against  the  claimant,  the  surety  under  the 
Acts  of  1822  and  1830.  was  not  liable  for 
costs.  He  is  liable  only  for  the  damages 
assessed  by  the  jury,  according  to  his  bond. 
Though  costs  are  generally  considered  as  a  ' 
part  of  the  damages,  yet,  as  they  are  always 
taxed  by  the  c'erk  and  never  c^sessed  by  the 
jury,  the  surety  is  not  liable ;  Gayden  v. 
Mar.^haJl  8  S.  &  M.  489. 

13.  Form  of  judgment  as  to  endorsement 
on  execiMon.  That  provision  of  the  statute 
which  enacts,  that  if  the  property  levied  on 
be  assessed  by  the  jury,  to  a  greater  value 
than  the  amount  of  the  execution  levied  on 
it,  the  actual  amount  due  on  the  execution 
so  levied,  shall  be  endorsed  on  the  execution 
issuing  against  the  claimant  and  his  sure- 
ties, does  not  apply  to  the  judgment  of  the 
court  against  the  claimant,  and  need  not  he 
notic  d  in  it;  it  applies  alone  to  the  execu- 
tion, and  is  a  manaate  to  the  clerk  to  make 
that  endorsement  on  it;  Thomas  v.  Estes,  2 
S.  &M.439. 

14.  Effect  of  jtulgment  against  claimant 
as  salisjaction :  The  execution.    If  the  prop* 
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erty  lie  adjudged  liable  to  the  execution,  the 
jud)|finent  will  be  credited  with  the  vulue  of 
the  property,  and  a  distringas  will  issue  to 
get  possession  of  the  property ;  but  no  sale 
can  be  made  under  it.  without  a  sp^  cial  order 
of  the  court.  And  the  same  rule  will  apply, 
if,  instead  of  the  claimants  giving  bond, 
the  property,  by  agreement  of  the  parties,  is 
left  with  tie  sheriff,  who  in  such  case  will 
hold  as  bailee  and  not  as  sheriff;  and  t  e 
j)roperty  in  that  condition,  is  subject  to  levy 
under  another  execution  ;  Planters'  Bank  v. 
Black.  11  8.  &  M.  4;H.     Seepo«/.  18. 

15.  Surrender  of  'property  by  datmant. 
When  the  property  is  surrendered  after  judg- 
ment ajrainst  the  claimant,  and  delivered  to 
the  plaintiff  in  execution,  without  a  sale,  the 
execution  is  not  thereby  satisfied  to  a 
greater  ainonnt  than  the  assessed  value  of 
the  property,  if  that  be  less  than  the  amount 
of  the  execution ;  Gayden  v.  Marshallj  8  8. 
&  M.  489. 

16.  Judgment  against  plaintiff"  on  failure 
to  mak'i  up  an  issue :  Res  adjudicata.  The 
statute  declares,  that  if  from  the  default  of 
the  plaintiff  in  execution,  an  issue  shall  not 
be  made  up  to  try  the  right  to  the  property, 
the  claimant  shall  be  discharged  from  the 
bond,  and  the  property  therein  mentioned, 
shall  n^t  thereafter  be  liable  to  satisfy  the 
plaintiff's  execution;  this  makes  a  failure  of 
the  plaintiff  to  tender  an  issue,  and  the  conse- 
quent judgment  discharging  the  claimant,  a 
complete  bar  to  the  plaintiff's  right  to  levy 
on  tnat  property,  to  satisfy  that  debt,  and  if 
the  property  be  afterwards  sold  under  other 
ex(»cutions  junior  to  the  plaintiff's,  he  having 
thus  abandoned  and  forfeited  his  right,  can- 
not claim  the  proceeds;  Martin  v.  Lofland, 
10  8   k  M.  an.     8ee  post.  18. 

17.  Judgment  in  trial  ronclusioe.  A  judg- 
ment against  the  claimant  is  conclusive 
against  tils  title,  in  a  contest  between  him 
and  a  person  who  holds  the  property,  in  virtue 
of  a  sale  made  in  pursuance  of  that  judg- 
ment ;  Shirley  v.  Fearne,  4  G  653. 

Via.  Exicutim:  Sale  under.  Althousfh 
the  sheriff  m^y  have  no  power  under  a  dis- 
tringas issued  against  the  claimant  for  the 
property,  to  sell  the  same;  yet.  in  an  action 
of  trover  by  the  claimant,  against  a  purcha- 
ser from  the  sheriff,  it  is  competent  for  the 
defendant  to  introduce  in  evidence,  the  record 
of  the  trial  of  the  right  of  property,  and  the 
distringas,  to  show  that  the  plaintiff  has  no 
title;  ih,     See  ante.  14. 

18  Duty  of  plaintiff  to  cause  issue  to  be 
made  up.  By  the  express  provisions  of  the 
statute  (art.  2'J5,  p.  532,  of  the  Kev.  Code 
of  1857),  if  by  default  of  the  plaintiff  m  exe- 
cution, an  issue  to  try  the  right  of  the  prop- 
erty be  not  made  up  at  the  return  term  of 
the  execution,  the  levy  will  be  released,  and 
the  claimant  discharged  from  his  bond;  S^ars 
V.  Gunfer.  10  G.  338.     See  atUe.  16. 

10  S ime.  And  In  such  a  case,  it  is  the 
duty  of  the  plaintiff  in  execution,  to  see  that 
the  sheriff  discharges  his  duty,  by  returning 
the  execution,  claimant's  affidavit  and  bond,  by 
a  day  in  the  return  term  early  enough  to  have 


an  issue  made  up  and  tried  at  that  term :  and 
hence,  it  is  no  excuse  for  the  default  of  the 
plaintiff  in  execution,  in  failing  to  tender  an 
issue  at  that  term,  that  the  sheriff  failed  to 
return  the  execution,  etc.,  tiU  it  was  too  lale 
to  do  80 :  Sears  v.  Gunter.  10  G.  338.  Under 
the  statutes  of  1822  and  1830,  it  was  not 
necessary  that  the  affidavit  should  be  re- 
turned;  Elisv.  Abercrombie,  10  S.  &  M, 
474.    See  post,  29. 

ni.  Eyidence. 

20  Onus  probandi  on  plaintiff  in  expdi- 
tion.  The  plaintiff  in  execution,  like  the 
plaintiff  in  an  action  of  detinne,  has  the  bur- 
den ol  proof,  and  if  he  fail  to  show  that  the 
property  is  liable  to  the  execution,  he  will 
fai{  t'»  subject  it,  notwithstanding  the  claim- 
ant has  no  title;  Thomhill  v  Gdmer.  4  S.  & 
M.  153;  8.  P.,  Ross  v.  Garey.  7  H.  47. 
And  if  only  a  portion  of  the  property  levied 
on  is  liable  to  the  execution,  the  plaintift 
must  show  that  specific  portion ;  Summers  v. 
Roos,  4?  M.  749.    See  post.  24,  25. 

21.  Th  af  claimant  is  liable  for  the  debt,  can- 
not be  slwmn.  Where  a  creditor  has  sued  and 
recovered  judginent  against  two  partners, 
alleging  that  they  composed  the  firm,  he  cud- 
not  in  that  proceeding  collect  his  judgment 
from  a  third  person,  not  sued  as  a  partner, 
nor  subject  to  the  payment  of  his  juai^ment, 
the  partnership  assets,  which  had  been  be- 
fore its  rendition,  conveyed  to  another,  bv 
showing  upon  the  trial  of  the  right  to  suca 
property  under  the  statute,  that  the  claimant 
was  a  partner  and  liable  for  the  debt  due 
him ;  Strong  v.  Hines,  6  G.  201. 

22.  Ev  tteace  of  the  nature  and  character 
of  plaint'ff^s  debt  inadmiasible.  On  such  a 
trial,  evidence  of  the  nature  and  character  of 
the  debt  which  is  the  foundation  of  the  judg 
ment  is  irrelevant;  and  therefore,  on  such 
a  trial,  if  the  wife  of  the  defendant  iu 
execution  be  the  claimant,  it  will  be  incom- 
petent to  show  that  the  foundation  of  the 
judgment  against  the  husband  is  a  gin-stand 
purchased  by  him  for  the  wife's  plantation ; 
Attoood  V.  Meredith.  8  G.  635. 

23.  The  execxUion  is  necessary  proof  The 
execution  levied  on  the  property  claimed  is 
a  necessary  part  of  the  plaintiffs  evidence, 
as  showing  his  right  to  proceed  aguinst  the 
property,  and  it  should  be  incorporated  in  a 
Dill  of  exceptions,  which  undertikes  to  set 
out  all  the  evidence ;  Ross  v.  Garey,  7  U. 
47.     See  Kxbcutiom,  93. 

24.  Title  paramount  to  plainfiff's  lien. 
The  claimant  may  show  in  bar  of  the  plaintiff's 
right,  that  the  property  has  been,  since  he 
m.ide  his  claim,  taken  out  of  his  possession, 
by  title  paramount  to  the  lien  of  the  plain tilTs 
judgment ;  Selser  v.  Ferriday.  13  S.  &  M. 
698.     See  ante.  14,  20,  and  post,  30, 

25.  Claimant's  general  rigid  of  defenot: 
S'a^u^e  of  limitations.  In  a  trial  of  this  kind, 
the  claimant  can  generally  make  the  same 
defence  that  he  could  if  sued  in  detinue  for 
the  same  properly.  He  may  rely  upon  his 
adverse  possession  for  the  time  prescribed  by 
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the  statDte  of  limitations  for  barring  an 
action  of  detinue ;  and  this  will  be  a  good 
defence  in  all  cases,  when  bis  title,  or  that 
of  tbe  person  from  whom  he  claims,  com- 
menced before  the  lien  of  the  judgment 
attached  and  in  all  cases  where  the  lien  had 
expired  before  the  levy ;  Claughton  v.  Black, 
2  C.  185. 

IT.  HiscellaneonB. 

26.  Inhere  several  executions  are  levied. 
In  a  proceeding  of  this  sort,  where  several 
executions  are  levied  on  the  same  property, 
there  should  be  a  bond  by  the  claimant  in 
each  case,  and  a  separate  trial  and  judgment ; 
McAnulty  v.  Bingaman,  6  H.  882. 

27.  Damages  for  fraudulent  claim.  If  the 
verdict  be  for  damages  on  account  of  a  fraudu- 
lent claim,  a  new  trial  will  be  granted,  if 
there  be  no  evidence  to  prove  the  fraudulent 
character  of  the  claim  for  if  the  claim  be 
made  in  good  faith,  but  be  not  su^tained.  the 
claimant  is  not  liable  to  be  mulcted  with  ten 
per  cent,  damages,  as  for  a  fraudulent  claim ; 
Jb. 

28.  As  to  the  re<ipeciive  powers  of  the  court 
and  jury  in  determining  queMinns  of  fraud 
in  trials  of  this  sort,  see  Instructions,  19, 
20.  21. 

29.  Omission  of  shenff  to  return  affidavit. 
It  is  error  to  dismiss  a  trial  of  the  right  of 
property,  when  a  claimant's  bond  has  been 
regularly  executed,  on  the  ground  that  the 
plaintiffs  affidavit  does  not  appear  in  the 
papers  in  the  cause.  The  statute  requires 
the  sheriff  to  take  the  affidavit  before  he  takes 
the  bond;  it  (the  Act  of  1822)  also  requires 
liim  to  return  the  bond  to  the  clerk's  office, 
but  not  the  affidavit,  and  his  omission  to  make 
the  return  cannot  prejudice  the  claimant; 
Ellis  V.  Ahercromhie,  10  S.  &  M.  474.  See 
ante,  19. 

30.  That  property  claimed  may  he  levied 
on  by  another  execution,  see  ante,  14,  20, 
24. 

31.  Trial  under  levy  of  attachment.  Under 
the  statutes,  as  ihey  existed  before  Itev.  Code 
of  1857,  where  the  claim  was  propounded  to 
property  levied  on  under  an  attachment,  the 
trial  could  not  be  had  until  the  plaintiff  in  at- 
tachmont  had  recovered  his  judgment  agjiinst 
the  defendant  in  attachment ;  for  the  burden  of 
proof  being  on  the  plaintiff,  he  could  not  show 
jiis  right  to  subiect  the  property  until  he  had 
established  his  demand  against  the  defendant; 
Mandel  v.  McClure,  14  S.  &  M.  11.  And 
the  rule  is  the  same  as  to  garnishees  sum- 
inooed  in  attachment,  no  iudgment  could  be 
rendered  against  ihem  till  judgment  against 
the  defendant ;  lb,  (citing  Berrt/  v.  And-rson, 
2  H.  649;  Whitehead  v.  Hm'darson.  4  S.  & 
M.  704;  Ford  v.  Hard,  lb.  6a3).  Sed  vide 
Rev.  Code  of  1857,  p.  381,  art.  38. 

I.  Gist  of  the  action :  Conversion :  Case 
t'n  jtutgment.  The  gist  of  the  action  of  trover 
is  the  illegal  cou version.  Heuce,  a  seller  with 


warranty  of  title  is  not  liable  to  this  action, 
for  pointing  out  to  the  sheriff  the  property 
80  sold  for  levy  and  sale  under  a  judgment 
against  him,  which  is  a  lien  on  the  property, 
and  of  which  the  purchaser  had  notice,  actual 
or  constructive.  The  action  of  the  sheriff  in 
seizing  and  selling  the  property,  is  perfectly 
legal,  and  his  action  being  legal,  the  conduct 
of  the  seller  in  pointing  out  the  property, 
cannot  be  unlawful ;  Phillips  v.  Lane,  4  H. 
12  >. 

2.  Accrues  on  conversion :  What  is  conver- 
sion. The  action  of  trover  accrues  upon  the 
wrongful  conversion  of  the  property.  A  tor- 
tious taking  is  a  wrongful  conversion,  and  so 
an  unlawful  disposition  of  the  property  is  a 
conversion  both  in  the  seller  and  buyer,  and 
so  assuming  to  one's  self  the  title  and  right 
to  dispose  of  another's  property,  is  a  conver- 
sion; Johnson  v.  White.  13  S.  &  M.  584. 

3.  Same.  The  plaintiff  in  trover  purchased 
a  field  of  corn,  and  was  proceeding  to  gather 
it,  when  the  defendant  came  to  the  field  and 
forbade  the  gathering,  and  plaintiff  there- 
upon desisted  and  brought  his  action  of  trover 
for  the  conversion  of  the  corn :  Held,  there 
was  no  conversion,  as  there  was  no  severance 
of  the  corn  from  the  freehold;  and  it  was 
also  said,  if  there  had  been  a  severance  and 
conversion,  the  action  could  not  be  main- 
tained (citing  1  Chitty's  PL  169) ;  Plainer  v. 
Johnson,  4  C.  142. 

4.  Conversion  by  agent  ofprincipaVs  prop- 
erty. See  ParNCirAL  and  Agrnt,  jI,  72. 

5.  Detention  after  demand.  Where  a 
party,  without  just  claim  or  interest,  wrong- 
fully detains  the  property  of  another,  after 
due  demand,  he  is  responsible  for  its  value,  if 
it  should  afterwards  be  destroyed  or  lost  by 
casualty.  But  this  rule  does  not  apply  where 
the  party  detaining  the  property  has  an  in- 
terest in  it  equal  to  that  of  the  party  mak- 
ing the  demand  ;  Trotter  v.  Wliite,  4  C.  b8. 

6.  Trover  for  a  house.  Trover  is  maintain- 
able by  the  owner  of  land  to  recover  the  value 
of  a  house  wrongfully  removed  from  it ;  Still- 
man  V.  Hamer.  7  H.  421. 

7.  By  'enani  in  common.  Trover  cannot 
be  maintained  by  one  tenant  in  common 
against  another ;  Hinds  v.  Terry,  W.  8^, 

8.  Damages.  In  trover,  the  value  of  the 
chattel  and  interest  from  the  time  of  conver- 
sion, is  the  true  measure  of  damages  ;  Hinds 
V.  Terry.  W.  80.  Hut  the  measure  of  dam- 
ages for  the  conversion  of  a  slave,  is  his  value 
at  the  time  of  his  conversion,  and  his  yearly 
value  from  that  time  to  the  trial ;  Ttxada  v. 
Camp,  VV.  150. 

As  to  damages  generally  in  trover,  see 
Damaoks.  3  to  8. 

9.  Statute  of  limitati' 'TIS.  The  statute  com- 
mences to  run  against  an  action  of  trover 
from  the  time  of  the  conversion,  whether  it 
were  known  to  the  plaintiff  or  not,  if  there 
were  no  fraud  used  to  prevent  his  having 
knowledge;  Johnson  v.  White^  13  S.  &  M. 
684. 

16.  Destruction  after  conversion,  A  party 
who  wrongfully  converts  the  property  of  an- 
other to  his  own  use,  is  liable  for  its  value, 
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though  it  be   destroyed  afterwards  by  the 
public  euemy;  Mason  v.  O'Brien,  42  M.  420. 

^rttHt§  and  ^rustee^. 

I.  What  is  a  trust,  and  how  created. 

/,    77it  words  necessary  to  create  a  tr%ist..,.„  x 

a.   Trusts  in  land  created  by  ^roi. 5 

J.  Purchaser  ivith  notice,  a  trustee 10 

4.  By  destruction  o/titie  deeds 11 

J.  Sureties  taking  securities   12 

6.  Purchases  by  trustee 13 

7.  Bank  stock  ami  Sinking  Fund 16 

8.  Sheriff  as  trustee 17a 

IT.  Resulting  trusts x8 

III.  Charging,    exonerating,  distribution    and  sale 

of  trust  estate 32 

IV.  Limitation  of  actions  in  reference  to  trusts 43 

V.  Sale  ol  trust  estates  under  execution  at  law 44 

VI.  Revocation  of  trusts     47 

VH.   Registration  of  trust-deeds  and  mortgages 48 

Vlll.  Void  and  illegal  trusts 49 

IX.  A |»pointment  of  trustees 51 

X.  Powers,  duties,  rights  and  liabilities  of  a  trustee 

/.  His  Powers  to  sell 59 

2.  Poxuers  of  joint  trustees 64 

3.  Trustee's  duty  and  rights  in  resect   to 

Preserving  estate 65 

4.  Dealings  0/ trustee  with  beneficiary,  and 

in  re/erenceUo  the  estate 68 

J.  Liabilities  0/ trustees,  and  their  accounts.  78 

6.   Compensation  0/ trustees  and  counsel /ees.  84 

XT.  Rights  acquired  through  illegal  act  of  trustee....  88 
XII.  Trustees  of  bare  legal  title,  and  of  satisfied  and 

executed  and  trusts 91 

XIII.  Miscellaneous too 

I.  What  is  a  Trnst,  and  how  Created. 
1.  The  Words  Heoessary  to  Create  a  Trnst. 

1.  No  form  of  words  required.  No  form 
of  words  is  necessary  to  create  a  trust;  but, 
looking  to  the  acts  and  intentions  of  the 
parties,  if  it  appear  that  it  was  their  intention 
to  create  a  trust,  the  court  will  so  declare 
and  enforce  it;  Norman  v.  Burnett,  3  0.  183. 

2.  Same:  The  example.  A  grandmother 
who  had  a  life  estate  in  certain  slaves,  re- 
mainder to  her  children,  to  be  divided  among 
them,  hired  two  of  the  slaves  to  the  defend- 
ant, her  son,  for  the  year  1831,  **and  to  con- 
tinue OD  in  the  same  way,  until  a  division 
taiies  place ;"  and  tlie  son  agreed  to  board, 
ciotbe,  and  send  to  school  the  two  grand- 
children, the  heirs  of  a  deceased  son  of  the 
bailor,  **so  long  as  the  slaves  may  be  undi- 
vided." This  he  did,  until  the  two  grand- 
children married  and  left  his  house ;  and  after 
this,  the  grandmother  released  him  from  his 
obligation  to  do  so ;  and  then  the  tWb  grand- 
children »>rought  this  bill  to  recover  the  value 
of  the  hire  of  the  slaves  since  their  marriage : 
Held,  that  the  transaction  created  a  trust, 
which  was  binding  both  on  the  grandmother 
and  the  son ;  and  that  it  did  not  terminate  on 
the  marriage  of  the  children,  but  continued 
until  the  death  of  the  grandmother  and  a  di- 
vision of  the  slaves ;  thai  the  trust  was  founded 
on  a  good,  though,  as  to  the  grandmother,  a 
voluntary  consideration,  and  she  couid  not 
revoke  it,  nor  release  the  trustee  from  his  ob- 
ligaiioii  to  carry  it  out ;  and  that  the  cestuis 
que  trust  were  entitled  to  have  boarding  and 
clothing  still  furnished  to  them,  proportioned 
to  the  value  of  the  hire  of  the  slaves  ;  lb. 

3.  Precatory  ivords,  ^'C.  If  a  bequest  be 
accompanied  by  words  expressing  a  com- 
mand, recommendation,  entreaty,  or  hope  on 
the  part  of  the  testator,  that  the  property 


may  be  disposed  of  in  favor  of  another,  & 
trust  will  be  created,  if  the  words,  the  snb- 
je»t.  and  the  object  be  sufficiently  certain; 
Wade  V.  Am.  Col.  Society,  7  8.  &  M.  663; 
te.  P.,  Lucas  V.  Lockhak,  10  S.  &  M.466, 
for  which  see  Wills,  92,  93. 

4.  Force  of  word  "  manage.'*  The  word 
**  manage,"  when  applied  to  money,  is  a  word 
of  trust ;  and  a  power  conferred  to  "  manage" 
money,  embraces  the  power  to  invest  it; 
ComWs  of  Sinking  Fund  v.  Walker,  6  H. 
143. 

2.  Tnuts  in  Land  created  by  Parol. 

See  Frauds,  Statute  of,  28  to  36. 

5.  Harol  declaration  good  at  common  law 
and  under  our  statute.  At  common  law,  a 
parol  declaration  of  a  trust,  both  of  real  and 
personal  estate,  is  valid.  The  7th  section  of 
the  English  statute  of  frauds,  which  prohibits 
the  creation  of  express  trusts  in  lands,  except 
by  writing,  was  not  embodied  in  the  legisla- 
tion of  this  Slate,  prior  to  the  adoption  of  the 
Rev.  Code  of  1857 ;  and  prior  to  that  date, 
a  parol  declaration  of  a  trust  in  real  estate 
was  valid ;  Anding  v.  Davis,  9  G.  574. 

Seej>o«^  20,  21,  23. 

6.  Same.  The  admission  of  parol  evidence 
to  show  that  an  absolute  deed  of  real  or  per- 
sonal estate,  or  both,  was  accepted  by  the 
grantee,  upon  the  condition  that  he  would 
hold  the  property  thereby  conveyed,  subject 
to  a  trust  in  favor  of  the  grantor,  or  of  a 
third  person,  is  not  a  violation  of  the  statute 
of  frauds  of  this  State,  as  it  existed  prior  to 
1857,  nor  contrary  to  the  rules  of  evidence 
on  the  subject  of  the  admission  of  parol  evi- 
dence to  contradict,  vary,  or  add  to  a  writ- 
ten agreement;  lb. 

7.  Same:  Absolute  deed  shmon  to  he  a 
mortgage.  An  absolute  deed  may  be  shown, 
by  parol  evidence,  to  have  l)een  intended  by 
tlie  parties  to  have  operation  only  as  a  mort- 
gage, and  it  makes  no  difference  in  this  re- 
spect, whether  the  debt  intended  to  be 
secured  thereby,  was  then  contracted  by  the 
mortgagor,  or  was  a  pre-existing  liability ; 
lb. 

See,  also,  Mortgage,  11,  12,  I2a.  . 

8.  Same :  Contract  to  make  a  mill  A 
party  wuo  receives  a  deed  conveying  to  him 
property  absolutely,  may,  in  consideniiion 
thereot,  bind  himself  by  parol  to  dispose  of 
the  property  to  a  designated  beneficiary  by 
will ;  and  if  he  executes  a  will  in  pursoance 
of  the  agreement,  it  will  be  irrevocable, and 
if  he  fail  to  execute  it,  it  will  be  a  fraudulent 
violation  of  his  contract,  against  which  equitj 
will  give  relief  to  the  beneficiary  ;  lb. 

9.  Same  :  Case  in  judgment.  L).  conveyed 
land  and  slaves,  and  other  personalty,  to  A., 
absolutely  and  in  fee  simple,  and  delivered 
possession.  A.,  when  he  accepted  the  deed, 
made  a  parol  agreement  that  he  would  hold 
the  property,  and  use  it  so  as  to  produce  pro- 
fits, ana  that  he  would  apply  the  profits  to  the 
payment  of  a  debt  due  by  D.  to  him ;  aiul 
that  after  the  debt  was  thus  paid,  that  he  wonM 
convey  to  the  children  of  D. ;  and  in  further- 
ance of  this  agreement,  A.  agreed  that  he 
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vould  keep  on  hand  a  will  thus  disposing"  of  | 
the  property.  A.  executed  the  will  as  be  had 
agreed,  but  afterwards  destroyed  it.  After 
the  death  of  A.,  and  the  payment  of  the  debt 
due  to  him  by  D.,  the  children  of  1).  filed  a 
bill  to  recover  the  property  :  Hdd^  that  ihe 
trust  in  favor  of  the  children  of  1>.  was  valid, 
and  that  they  were  entitled  to  recover ;  Tb. 

9a.  Same,  A  parol  agreement  between  the 
vendee  of  land  who  holds  a  title  bond,  and  a 
third  person,  by  which  the  latter  advanced 
the  purchase  money  and  took  a  deed  in  his 
own  name,  as  a  security  for  the  loan,  is  valid, 
and  the  trust  thereby  created  in  favor  of  the 
vendee  in  the  title  bond,  will  be  enforced  in 
a  court  of  equity,  upon  an  offer  by  the  vendee 
and  a  refusal  of  the  vendor  to  convey  the  land 
accordinpr  to  the  terms  of  the  agreement  j 
Joneii  V.  McDougal.  3  O.  179. 

And  so  a  p'erson  who.  in  pursuance  of  a  pre- 
vious parol  agreement  with  the  debtor,  pur- 
chases with  his  own  means,  the  land  of  the 
debtor  at  execution  sale,  for  the  debtor's  bene- 
fit,  is  a  trustee  for  the  debtor,  and  such  an 
agreement  is  not  within  the  statute  of  frauds : 
tioggins  v.  Heard,  2  G.  426. 

8.  Fnrohaser  with  Notice,  a  Trustee. 

10.  Same.  Where  a  party  purchases  a  legal 
title,  with  a  knowledge  of  an  outstanding 
equitable  title  he  is  but  a  trustee  of  the  owner 
of  the  equitable  title ;  Thompson  v.  Wlieat- 
ley,  6  S.  &  M.  499. 

And  a  purchaser  with  notice  of  a  legal  or 
equitable  title  io  another,  is  guilty  of  a  con- 
structive fraud  as  against  the  owner,  and  is 
regarded  in  equity  as  a  trustee  for  him  ;  and 
a  court  of  equity  will  entertain  a  bill  against 
puch  purchsiser,  to  make  him  account  for 
the  value  of  the  pi:operty,  in  case  he  has  dis- 
posed of  it,  so  that  he  cannot  make  restitution 
of  the  specific  properly.  And  if,  after  such 
disp(»sal,  the  property  perish,  as  a  slave  by 
emancipation,  this  will  be  no  reason  why  he 
shall  nt»t  account  for  its  full  value  ;  Calhoun 
V.  Baniett,  40  M.  599. 

As  to  what  would  be  notice  in  such  a  case, 
see  Notice,  6. 

4.  By  Destruotion  of  Title  Deedi. 

11.  Same,  If  a  party  fruudulently  destroy 
the  title  deeds  of  another,  and  thereupon 
make  a  fraudulnnt  sale  of  the  land,  and  ap- 
propriate the  proceeds  to  his  own  use,  he  will 
be  liable  as  upon  an  implied  trust,  to  restore 
the  injured  party  to  his  rights,  and  a  court  of 
equity  will  compel  him  to  do  so;  Phillips  v. 
Jdt'nes,  4  G.  16a. 

5.  Sareties  taking  Seenrity. 

12.  Same.  Where  sureties  take  a  convey- 
ance to  be  void,  on  condition  that  the  debt  on 
wliich  they  are  bound  is  paid,  the  convey- 
ance is  a  security  for  the  debt,  and  they 
are  trustees  for  the  creditor;  Eossv,Wiison, 
7  rf.  &  M.  75H. 

fc>ee  Pkincipal  and  Surety,  60,  61,  et  seq, 

6.  Purchases  by  Trustee. 

13.  Purchase   tvith  borrowed  funds   re- 


paid by  trust  estate.  If  a  trustee  borrow 
money  on  his  own  credit,  and  purchase  prop- 
erty in  his  name  as  trustee,  and  repays  the 
money  out  of  the  proceeds  of  the  trust  estate, 
the  property  will  be  trust  property,  and  not 
liable  for  his  debts ;  Butler  v.  Hicks,  11  S.  & 
M.  78. 

14.  Purchase  with  trvM  funds.  Property 
purchased  byatrusleewilh  the  trust  funds,  will 
not  be  liable  for  his  debts,  merely  because  he 
took  the  title  in  his  own  name,  if  he  always 
treated  it  as  trust  property;  Hancock  v. 
Titus,  10  G.  224.  ... 

15.  Purchase  by  agent  for  administratrix : 
Case  in  judgment.  At  a  sale  under  execu- 
tion of  slaveH  belonging  to  an  intestate.  V.  be- 
came the  purchaser  of  six  of  them,  for  less 
than  their  value  by  $1,000,  he  having  staled 
to  the  bidders,  that  he  was  buying  for  the 
widow,  and  thereby  lulled  competition  After- 
ward.s,  the  widow,  who  was  administratrix, 
paid  to  V.  all  the  purchase  money  but  $1,000, 
and  received  from  him  four  of  the  slaves; 
and  it  was  also  agreed  between  them,  that 
the  remaining  1^1,000  was  to  be  paid  at  a  spe- 
cified time  to  v..  who  was  then  to  surrender 
the  other  two  slaves  to  the  widuw.  The 
administrator  de  bonis  non  afterwards  sued 
V.  for  the  two  slaves,  and  for  an  account  of 
the  hire  of  all :  Held,  that  V.,  by  the  pur- 
chase, became  trustee  for  the  creditors  and 
distributees  of  the  estate,  and  the  adminis- 
trator  de  bonis  non  was  entitled  to  recover 
the  two  slaves,  on  paying  the  $1,000  still  due, 
and  interest,  after  deducting  first  the  hire  of 
the  slaves ;  Lindsey  v.  Plainer,  1  0.  576. 

7.  Bank  Stock  and  Sinking  Fund. 

16.  Bank  stock  a  trust.  Stock  subscribed 
to  a  bank,  though  unpaid,  is  a  trust  fund  for 
the  payment  of  the  debts  of  the  bank ;  and 
it  is  a  continuing  trust,  and  the  statute  of 
limitations  will  not  run  against  its  collection  ; 
nor  can  the  bank  release  the  stockholder 
from  his  liability  to  pay,  as  against  a  creditor 
of  the  bank,  whose  debt  was  exi.sting  at  the 
time  the  release  was  attempted  to  be  made ; 
Payne  v.  Bullard,  1  0.  88. 

1 1 .  The  Sinking  Fund  a  trust,  A  trust  is 
created  by  the  tenth  section  of  the  charier 
of  the  Planters'  Bank,  by  which  it  is  pro- 
vided, that  a  certain  portion  of  the  dividends 
accruirjg  to  the  Stale,  on  its  stock  in  the 
J[>ank,  should  constitute  a  sinking  fund,  under 
*he  management  of  the  auditor  of  public 
accounts,  and  the  president  and  cashier  of 
the  bank,  for  the  redemption  of  the  bonds 
issued  by  the  State  on  account  of  the  bank  ; 
and  those  officers  are  trustees  as  to  that  fund, 
and  may  sue  as  such;  Comm'rs  of  Sinking 
Fund  v.  Walker f  6  11. 143 ;  Young  v.  Hughts, 
12  J5.  &  M.  93. 

17a.  Sheriff  a«  a  trustee.  If,  in  a  contest 
between  several  judgment  creditors  in  the 
Circuit  Court,  in  relation  to  the  application 
of  money  in  the  sheriflTs  hands,  ihe  creditors, 
whose  claims  were  postponed,  signify  their  in- 
tention to  appeal,  and  it  be  thereupon  agreed 
between  all  the  parties,  that  the  sherifi*  shall 
loan  out  the  money  for  tae  benefit  of  the 
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party  who  shall  sncceed  in  the  litigation ;  if 
the  creditor,  whose  claim  was  preferred  in 
the  Circuit  Court,  receive  the  money  from 
the  sheriff  in  payment  of  his  judgment,  he  will 
be  compelled  to  refund  it;  if  upon  the  deter- 
mination of  the  appeal,  his  claim  shall  not  be 
sustained,  although  he  received  the  money  be- 
fore the  appeal  was  taken,  and  whilst  the  judg- 
ment in  his  favor  was  good  and  unreversed ; 
'for  by  the  agreement,  the  sheriff  was  a  trus- 
tee, and  the  creditor  also  became  a  trustee, 
by  receiving  the  money  in  violation  of  the 
trust;  Oay\,  Edwards,  I  G.  218. 

n.    Besnlting  Trnsts. 

18.  Money  must  he  advanced  at  the  time  of 
purchase,  in  order  to  establish  a  resulting 
trust,  the  advance  of  the  money  by  the  party 
sellinu  the  claim  must  precede  the  purchase  ; 
a  subsequent  payment  will  not  raise  the  trust 
when  it  is  denied  by  the  alleged  trustee ;  Ma- 
horner  v.  Harrison,  13  8.  &  M.  53.  A  re- 
sulting trust  will  not  be  created  in  favor  of 
one  whose  funds  were  used  in  paying  for  the 
land,  where  the  purchase  was  made  on  a 
credit;  Bowman  v.  O'Reilly,  2  G.  261 ;  8.  P.. 
Gee  V.  Gee,  3  G.  190 ;  Gibson  v.  Foote,  40 
M.  788. 

And  the  payment  must  be  made  at  the  time 
of  the  purchase;  a  surety,  therefore,  who 
afterwards  pays  the  purchase  money  upon 
the  default  of  his  principal,  thereby  acquires 
no  interest  in  the  land ;  Gee  v.  Gee,  3  G.  190. 

1 9.  Th  e  t  rust  results  only  from  tfie  use  of  the 
claimant's  money.  A  resulting  trust  can  be 
raised  only  when  the  consideration  was  paid 
by  one  party  and  the  conveyance  was  taken 
in  the  name  of  another ;  or  where  trust 
money  has  been  used  in  the  purchase  of 
property;  Walker  v.  Brunqard,  13  8.  &  M. 
TlX  It  will  not  be  raised  by  an  agreement 
merely  to  purchase  for  the  benefit  of  ani»ther 
— the  purch:iser  using  his  own  means  in  the 

urchase,  and  buyinff  in  his  own  name,  and 
eiiig    under    no    fiduciary   relations   which 

would  prevent  him  from  purchasing;  Walker 

V.  Brungard.  supra, 

20.  iSame:  Qualification  of  the  rule  :  Case 
in  jud(jmtnt,  But  where  the  claimant  is  the 
meritorious  cause  of  the  purchase  being  made 
at  a  low  price,  and  the  advance  of  the  pur- 
chase mone^*  is  made  for  his  benefit,  and  the 
deed  taken  in  the  name  of  the  person  makiM 
the  advance,  as  a  surely  for  its  repayment 
a  trust  will  result.  Thus,  J.  having  made 
improvements  on  public  land,  and  having  an 
inchoate  pre-emption  right,  it  was  entered  by 
P.,  who  was  ignorant  of  J.'s  settlement.  P., 
in  consideration  of  this,  agreed  to  let  J.  have 
the  land  at  the. original  cost,  which  was  very 
low ;  J.,  not  having  the  money,  applied  to  R. 
for  a  loan,  who  refused,  but  agreed  to  pur- 
chase in  his  own  name,  and  let  J.  have  it  if 
he  would  return  the  money  bv  a  day  stipu- 
lated, and  the  deed  was  so  made,  P.  believing 
that  J.  was  to  get  the  benefit  of  the  purchase, 
and  being  unwilling  to  accept  that  price  from 
another :  Held,  that  a  trust  resulted  to  J., 
who  was  enuticd  to  the  land  on  paying  the 
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purchase  money  and  interest;    Runnels  v. 
Jackson.  1  11.  3n8. 

21.  Same :  Another  instance,  E.  had  made 
improvements  on  a  quarter  section  of  public 
land,  which  was  sold  at  public  sale ;  previoos 
to  the  sale  it  was  agreed  between  E.  and  G. 
that  the  latter  should  buy  the  quarter  sec- 
tion and  let  E.  have  that  eighth  on  which  his 
improvements  were,  upon  E.'s  returning  one- 
half  the  purchase  money :  Held,  that  the  case 
was  within  the  principle  of  Runnels  v.  Jack- 
son (ayite,  20),  and  that  E.  was  entitled  to  re- 
cover the  land  according  to  the  agreeraeot; 
Evans  v.  Green,  1  C.  294. 

See  ante,  5,6,7,  23. 

22.  No  trusts  if  claimant's  share  of  money 
be  indefinite  and  uncertain.  Where  a  written 
bill  of  sale  to  a  slave  is  taken  in  his  own 
name,  by  one  who  purchases  with  funds  be- 
longing to  himselr  and  another  jointly,  if 
there  be  no  understanding  or  agreement  be- 
tween them,  at  the  time,  in  reference  to  the 
purchase,  and  if  it  do  not  appear  to  what  ex- 
tent they  were  severally  interested  in  the 
purchase  money,  no  trust  will  result  in  favor 
of  the  party  whose  money  was  so  used,  to 
the  extent  of  his  interest  therein,  bnt  the 
title  will  vest  in  the  purchaser,  who  will  be- 
come a  debtor  to  the  other  to  the  amount  of 
his  money  used  in  the  purchase ;  Coppwje  t. 
Barnttt,  .*>  G.  621. 

23.  Rtde  as  to  resxdting  trusts  In  order 
to  establish  a  resulting  trust  from  the  ase  of 
the  complainant's  money  in  the  purchase  of 
properly,  where  there  is  no  valid  airreement 
to  purchase  the  property  with  the  trust 
money,  it  is  necessary  to  show  that  the  money 
was.  at  the  time  of  the  purchase,  the  fund  of 
the  party  claiming  the  trust,  and  that  it  was 
used  in  the  purchase  of  the  property.  If  the 
money  had  been  loaned  to  the  alleged  trus- 
tee, it  was  his  money,  and  a  trust  does  not 
result.  And  this  rule  applies  where  a  pnr- 
chase  had  been  made  by  the  hust)and.  with 
funds  which  he  had  borrowed  from  the  wife. 
And  it  does  not  change  the  result  that  the 
husband  or  alleged  trustee  promised  to  invest 
the  amount  of  the  loan  in  the  purchase  of 
land,  unless  the  promise  were  in  writing,  for 
that  would  make  it  an  express,  and  not  an 
implied  trust  and  void  by  the  statute  of 
frauds,  if  not  in  writing;  Gibs/.n  v.  Fo'^te.  40 
M.  78H.  See  ante,  5,  6,  7,  et  seq.,  20,  -1.  and 
post,  24. 

24.  Same:  Another  instance:   Statute  of 
frauds,     A  grantor  in  a  trust  deed,  made  to 

secure  the  payment  of  his  debts,  sought  to 
get  the  benefit  of  a  sale  made  by  the  trus- 
tees, at  which  the  ceMui  que  trust,  who  was 
but  an  endorser  on  the  debts  secured  by  the 
deed,  whs  the  purchaser,  upon  an  allegation 
thjit  the  sale  was  made  by  agreement  between 
him.  the  cesfui  que  trust  and  the  trustees,  to 
the  effect  that  ihe  cestui  que  trust  should 
purchase  the  property,  and  then  mortgage 
It  to  a  bank  for  a  loan,  and  that  the  am<HiQt 
so  raised  should  be  applied  for  the  benefit  of 
the  trust  fund.  The  cestui  que  trust  po^ 
lively  denied  this  arrangemeni  in  his  answer, 
and  the  only  evidence  to  sustain  the  claiim 
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was  that  of  the  trnstees :  Held,  that  as  agents 
of  all  the  parties  interested  tinder  the  deed, 
the  trustees  should  not  have  lent^  themselves 
to  a  secret  understanding  between  the  grantor 
and  the  cestui  que  trunty  which  was  a  depart- 
uce  from  good  faith,  and  created  risk  and 
hazard  to  the  creditors  secured  by  the  deed, 
and  this  consideration  speaks  but  little  for 
the  credibility  of  their  tehtimony,  given  to 
prove  the  agreement :  Htld^  also,  that  the 
agreement  was  void  by  the  statute  of  frauds, 
as  it  was  not  in  writing,  and  that  the  pur- 
chase was  not  a  resulting  trust  (see  ante,  19) ; 
Walker  v.  Brunynrd,  13  S.  &  M.  723.  See 
ante,  5,  6,  7,  et  seq.,  20.  21.  23. 

{See  Attorney  at  Law,  43. 

2.5.  Resulting  trust  cannot  he  set  up  to  de- 
feat vendor's  lien,  A  resulting  trust  can 
never  be  established  so  as  to  deprive  the 
vendor  of  his  lien  on  the  land,  for  the  balance 
of  unpaid  purchase  money,  and  especially 
where  he  has  made  no  conveyance.  'I'he  whole 
doctrine  of  resulting  trusts,  proceeds  on  the 
idea  that  he  has  been  paid  for  his  land,  and 
that  he  has  conveved  to  the  nominal  pur- 
chaser ;  Capers  v.  AfcCaa,  41  M.  479. 

26.  Same  :  Case  in  j udtjment.  The  vendor 
sold  partly  for  cash,  and  took  the  notes  of 
the  vendee  for  the  balance  of  the  purchase 
money.  He  conveyed  to  the  vendee,  and  at 
the  same  time  took  back  from  the  purchaser 
a  mortgage,  executed  by  him  and  his  wife, 
to  secure  these  notes.  The  wile  afterwards 
claimed,  that  the  cash  payment  had  been  made 
with  her  separate  estate,  and  that  a  part  of 
the  notes  had  been  paid  in  the  same  way.  and 
asserted  a  resulting  trust  on  that  account 
against  the  claim  of  the  vendor  to  foreclose 
the  mortgage :  Held,  that  the  vendor's  claim 
was  superior  to  hers  ;  lb. 

27.  Kehutter  of  resulting  trust.  The  ground 
npoQ  which  the  doctrine  of  resulting  trusts 
rests  with  reference  to  property  purchased  with 
the  means  of  one  person,  the  title  being  taken 
to  another,  is  the  presumption  of  law  that 
the  person  whose  funds  are  applied  in  pay- 
ment of  the  property  so  purchased,  intended 
it  for  his  awn  benefit,  and  that  the  nominal 
purchaser  or  grantee  is  a  mere  trustee;  and 
this  presumption  may  be  rebutted  by  proof, 
either  positive  or  negative,  or  by  the  declara- 
tions of  the  parties  contemporaneous  with 
the  purchase,  or  by  other  direct  proof  of  in- 
tention, or  by  the  circumstances  attending 
the  transaction,  showing  that  such  was  not 
the  intention  of  the  parties  at  the  time ;  fh. 

28.  No  trust  results  as  bettveen  parent 
and  child  arid  husband  and  wife.  A  trust 
will  not  re.sult  in  favor  of  the  lather  who 
btijs  land  in  the  name  of  the  child;  such 
truDsactioiis  are  intended  as  advancements; 
6re«    V.    Gee,    3  G.  190.     See  Parent  and 

Child,  2. 

And  80  a  purchase  by  the  husband  in  the 
name  of  the  wife,  is  an  advancement  to  her  ; 
J^ctthirecv.  FUtrher,  2  G.  265. 

Idta.  Same:  Modificotvnofthervle,  The 

rule  that  a  purchase   oy  the  husband  in   the 

nuine  of  the  wife,  or  by  a  parent  in  the  name 

of   a  child,  shall  be  deemed  an  advancement, 
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is  not  inflexible,  but  a  mere  presumption 
which  exists  in  the  absence  of  proof  to  the 
contrary ;  and  hence,  if  it  appear  by  the  cir- 
cumstances surrounding  the  purchase,  that 
no  advancement  was  intended,  a  trust  will  re- 
sult to  the  husband  or  father ;  Wilson  v. 
Beauchamp,  AA  M.556. 

29.  Same :  Held  a  trust  from  the  circnm- 
stances.  This  was  a  case  in  which  the  father- 
in-law  advanced  money  to  the  son-in-law  to 
buy  land,  and  the  money  was  so  invested  and 
the  titles  taken  in  the  name  of  the  son-in- 
law.  The  father-in-law  claimed  that  all  the 
lands  were  purchased  for  him,  and  the  son-in- 
law  claimed  that  all  the  money  was  an  ad- 
vancement to  him.  The  court  reviewed  all 
the  circumstances,  and  reached  the  conclu- 
sion that  the  main  object  of  the  parties  was 
first  to  secure  a  home  for  the  son-in-law,  and 
afterwards  to  secure  a  large  plantation  to 
the  father-in  law,  and  this  conclusion  was 
reached  mainly,  on  the  ground  that  they 
had  so  designated  the  object  of  the  purchase, 
and  the  court  decreed  the  land  in  contro- 
versy to  the  father-in-law,  leaving  to  the  son 
a  plantation  on  which  he  resided  and  had 
his  home ;  Mahorner  v.  Harrison,  13  S.  &  M. 
53. 

30.  Same  :  Division  of  several  pur- 
cJiases.  8evenil  tracts  of  land  had  been 
purchased  in  the  name  of  the  son-in-law,  he 
using  the  money  of  the  father-in-law,  and  it 
appeared  to  have  been  the  intention  of  the 
parties  that  alter  the  son-in-law  was  settled 
in  a  home,  the  father-in-law  should  have  a 
large  plantation  out  of  the  lands  so  pur- 
chased :  Held,  that  the  father-in-law  had  a  re- 
sulting trust  in  all  the  lands  until  the  separ- 
ate interest  of  each  should  be  agreed  on,  and 
that  this  agreement  might  be  by  parol ;    lb. 

3 1 .  Taking  deed  in  name  of  admin  istrator. 
When  an  intestate  bought  and  paid  for  lai.d 
under  an  executory  contract  for  the  purchase, 
and,  after  his  death,  the  deed  is  made  to  the 
administrator,  he  will  be  a  mere  truFtee  for 
the  heirs  ;  Hoel  v.  Coursery,  4  0.  511. 

3la.  No  resulting  trust  from  illegal  trans- 
actions. The  son,  by  the  directions,  and  with 
the  means  of  the  father,  and  for  his  benefit, 
entered  in  his  own  name  land  whirh,  by  law, 
the  father  was  forbidden  to  enter :  HeltL  that 
no  trust  resulted  to  the  father ;  a  court  of 
equity  will  never  raise  a  trust  in  violation  of 
law ;  Alsworth  v,  Cordtz,  2  G.  32. 

in.    Oharging  Exonerating,  Distribution 
and  Sale  of  Trust  Estate. 

32.  Chargeable  for  benefia'al  expenditures. 
A  trust  estate  fur  the  benefit  of  a  married 
woman  and  her  children,  should  be  made 
chaigeable  for  expenditures  made,  and  ser- 
vices rendered  by  authority  of  the  trustee, 
which  were  beneficial  to  the  enjoyment  of 
the  estate;  such  as  the  removal  of  slaves 
from  one  State  to  another,  where  the  bene- 
ficiaries resided;  Miller  v.  Pickens,  A  C.  1^3. 

33.  Costs  of  suit.  A  trustee  is  entitled  in 
his  account  lor  an  allowance  for  costs  which 
have  been  recovered  against  him  for  the  bene- 
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fit  of  tbe  estate,  an4  should  be  charged  for 
the  value  of  the  trust  estute  which  he  kept  in 
his  possession  as  iodemnity  against  the  costs; 
Shattuck  V.  Shirley,  6  C.  13. 

34.  Overseers  wages:  Release  of  trust 
estate  hy  taking  trustees  note.  The  trustee 
employed  an  overseer  for  the  trust  estate, 
which  consisted  of  a  plantation  and  slaves, 
and  at  the  end  of  each  year  retained  from  the 
income  sufficient  to  pay  the  overseer,  and,  by 
consent  of  the  overseer,  kept  the  money  on 
interest,  giving  his  individual  note  to  the 
overseer  for  the  same.  At  the  same  time  he 
claimed,  in  his  settlement  with  the  estate,  and 
received  credit  for  the  wages  of  the  overseer. 
The  overseer  having  prosecuted  the  trustee 
to  insolvency,  filed  his  bill  to  collect  his  wages 
out  of  the  trust  estate :  Held,  that  the  taking 
of  the  trustee's  individual  note,  under  the 
circumstances,  was  a  payment  of  the  debt, 
and  a  discharge  of  the  trust  estate;  Petti- 
hone  V.  James,  3  0.  495. 

35.  Property  used  in  exonerating  trust 
estate:  As  a  charge  on  it.  Where  a  plaota^ 
tion  and  slaves  have  been  conveyed  in  trust 
for  the  payment  of  debts,  property  purchased 
by  the  manager,  being  the  agent  of  the  cestui 
que  (rust  and  of  the  owner  of  the  equity  of 
redemntion,  and  afterwards  sold  to  pay  the 
trust  ilebis,  if  chargeable  at  all  to  the  estate, 
is  chargeable  on  the  interest  of  the  cestui  que 
trust,  as  well  as  on  the  equity  of  redemption, 
and  the  remedy  will  be  in  equity;  Boyd  v. 
Lambeth  2  C.  433. 

36.  Side  of  corpus  of  trust  estate  for  ex- 
penses. If  a  court  of  equity  would  in  any 
case  touch  the  corpus  of  a  trust  estate,  merely 
to  pay  the  expenses  of  its  management,  it  will 
not  do  so  where  it  is  shown  that  the  income 
is  not  only  sufficient,  but  had  been  actually 
retained  by  the  trustee  for  that  purpose,  and 
this  too,  by  consent  of  the  creditor  now  seek- 
ing a  sale  :  Pettibone  v.  James,  3  C  495. 

37.  Sale  of  corpus  to  support  benefi- 
ciaries. A  court  of  equity  in  determining 
upon  an  application  to  order  a  sale  of  the 
corpus  of  a  trust  estate,  which  the  trustee 
is  authorized,  in  bis  discretion,  to  appropriate 
to  the  maintenance  and  support  of  the  bene- 
ficiaries, will  look  with  favor  upon  the 
claims  of  those  who  have  supplied  the  bene- 
ficiaries with  necessaries,  which  could  not  be 
procured  by  the  proceeds  of  the  estate  ;  but 
it  will  refuse  iti*  aid  to  secure  enforcement  of 
improvident  contracts  and  extravagant  pur- 
chases made  by  the  cestui  que  trusty  even  if 
thev  were  sanctioned  by  the  trustee.;  Prewett 
v.  L'ind.  7  G.  495. 

38.  Same :  Controllina  discretion  in  sale. 
"Where  property  is  vested  in  a  trustee  for  the 
support  and  maintenance  of  a  married 
woman  and  her  children,  and  the  trustee  is 
clothed- with  the  discretion  to  use  the  corpus 
of  the  trust  estate  for  this  purpose,  a  court 
of  equity  will  control  this  discretion  where 
it  is  abused,  and  compel  the  trustee  to  sell  a 
portion  of  the  principal  of  the  estate,  where 
it  is  necessary  for  the  welfare  of  the  bene- 
ficiaries ;  lb. 

39.  Same:  Evidence  against  infants.     A 


complainant  who  seeks  the  aid  of  a  conrt  of 
equity  in  the  collection  ofhis  demand  against 
a  married  woman  and  her  children,  who  are 
beneficiaries  in  a  trust  deed,  must  prove  his 
claim  against  the  minors,  the  acknowledgment 
of  the  mother  will  not  do  ;  /b.  * 

40  Same :  The  children  are  necessary  par- 
ties. And  in  such  a  case  the  childreu  are 
necessary  parties ;  lb. 

41.  Bight  of  cestui  que  trust  to  charge 
corpus  of  estate.  A  married  woman  may 
charge,  in  equity,  a  trust  estate  secured  to 
her.  to  the  extent  of  her  interest  in  it,  but  no 
further  ;  and  hence,  if  only  the  proceeds  are 
settled  to  her  use,  she  cannot  charge  or  en- 
cumber the  corpus  of  the  estate  ;  Ih. 

42.  Di^tribufion  of  truat  estate.  A  fund 
which  is  held  by  a  trustee  for  the  payment  of 
all  the  creditors  of  an  insolvent  equally, 
cannot  be  appropriated  by  attachment  to  one 
alone,  to  the  exclusion  of  the  others;  and 
this  rule  applies  where  the  trustee  and  insolv- 
ent reside  in  another  State,  and  the  fund  is 
situated  here.  For  in  such  case  the  courts 
of  this  State  will  recognize  the  law  of  the 
other  State,  in  all  applications  affecting  said 
fund,  and  will  therefore  dismiss  a  bill  filed 
here  against  the  trustee,  to  have  the  whole 
fund  applied  to  the  complainant's  debt; 
Anfignance  v.  Central  B  k  of  Georgia,  4  0. 
110. 

lY.  Limitation  of  Actions  in  Beference  to 
Trusts. 

43.  See  Limitation  of  Actions,  43/"  to  59. 

T.  Sale  of  Trust  Estates  under  Execution 
at  Law. 

44.  See  Exrcution.  31  to  36,  and  Mort- 
OAoe,  7(»a.  for  the  rule  before  Code  of  1H57. 

45.  The  nde  on  this  suhje<^  under  Rev, 
Code  of  I8.i7.  Art.  12,  p.  3ti8,  of  the  Rev. 
Code  of  I8.i7,  provides  that  *' estates  of  any 
kind,  holden  or  possessed  io  trust  for  an- 
other, shall  be  subject  to  the  like  debts  and 
charges  of  the  peison  for  whose  use.  or  for 
who?e  benefit,  tliey  are  holden  or  possessed, 
as  they  would  have  been  subject  to  if  the 
person  had  owned  the  like  interest  iu  the 
thing  holden  or  possessed,  as  he  mav  own  in 
the  uses  or  trusts  thereof  [whether  the  trusts 
be  fully  executed  or  not,  and  may  be  suld 
under  execution  at  law.  so  as  to  pass  what- 
ever interest  the  cestui  que  trust  may  hare ; 
and  before  a  sale  under  a  mortgage  or  deed 
in  trust,  the  mortgagor  or  grantor  shall  be 
deemed  the  owner  of  the  legal  title  of  the 
property  conveyed  in  such  mortgage  or  «leed 
in  trust,  except  as  against  the  mortgage* 
and  his  assigns,  or  the  trustee,  after  breach 
of  the  condi  ion  of  such  mortgage  or  deed  of 
trust."]  The  words  enclosed  thus  [  ]  are  an 
addition  to  the  Act  of  1822  ;  H.  C.  610,  }  29, 
for  which  see  Execution,  34. 

46.  Same.  Under  this  statute,  contrary  to 
the  former  rule,  the  equity  of  rederapuon  is 
subject  to  sale  under  execution,  both  before 
and  after  breach  of  condition ;  but  it  is  not 
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subject  to  sale  ander  an  execution  emanating 
from  a  judgment  fonnded  ou  the  debt  secured 
by  the  mortgage ;  Carpenter  v.  Bowen,  42  M. 
28. 

YI.  Eeyooation  of  Tmsts. 

47.  As  to  this,  see  ante,  2. 

Vn.  Begistration  of  Trust  Deeds  and 
Mortgages. 

See  MoRTOAGKs,  45  to  51.  Registration. 
Deeds,  sub-division  Registration. 

48  Removal  of  property/  to  another  county. 
The  removal  by  the  grantor  of  personalty 
from  the  county  in  which  the  deed  in  trust 
conveying  it  was  made  and  recorded  to  an- 
other county,  wiihoot  the  permission  of  the 
trustee  or  cestui  que  trust,  will  not  affect  the 
rights  previously  acquired  under  the  deed; 
Bogard  v.  Gardley,  4  S.  &  M.  302. 

7in.  Void  and  Illegal  Trusts. 

49.  Heir  takes  void  trust.  If  the  trust  cre- 
ated by  a  will  be  declared  ineffectual  iis 
against  public  policy,  and  the  will  sn£B- 
cieutly  show  the  intention  of  testator,  that 
the  devisee  should  be  trustee  only,  without 
any  beneficial  interest  in  the  bequest,  the 
trust  in  the  property  will  revert  to  the  heir, 
and  not  to  the  trustee ;  Lusk  v.  Levisy  3  G. 
297  ;  S.  P  ,  Cheairs  y., Smith,  8  G.  646. 

50.  Same.  In  this  case  a  bequest  was  made 
to  a  son  of  slaves,  imposing  a  condition  on 
hira  to  treat  the  slaves  in  a  manner  contrary 
to  law,  and  it  was  held  that  the  son  took  the 
slaves  absolved  of  the  condition.  1'his  case 
was  distinguished  from  Lusk  v.  Lewis,  supray 
in  that  it  was  held  that  the  will  showed  that 
the  son,  who  was  legatee,  should  have,  at  all 
events,  a  beneficial  interest  in  the  slaves,  and 
that  the  condition  imposed  was  a  subsequent 
one  ;  Weathersby  v.  Weaihershy,  13  S.  &  M. 
6b5.    Bee  post,  04. 

IX.  Appointment  of  Trustees. 

61.  Appointment  by  the  Legislature.  The 
Legislature  may  appoint  trustees,  and  convey 
to  them  public  property  in  trust;  CommWs 
of  Sinking  Fund  v.  Walker,  6  H.  143.  And 
the  Legislature  may  change  the  trustees  so 
appointed,  and  substitute  others  in  their 
stead,  and  invest  them  with  the  legal  title; 
T^oung  v.  Hughes,  12  S.  &  M.  9  <. 

62.  Appointment  by  Chancery  Court.  A 
new  trustee  in  a  deed  with  power  to  sell  to 
pay  debts,  cannot  be  appointed  on  an  ex 
pctrte  petition  of  the  cestui  que  trust;  the 
appointment  can  only  be  made  on  a  bill  to 
^whicb  all  the  parties  in  interest,  includingthe 
old  trustee,  shall  be  parties;  Phiyps  v. 
Tctrplty.  2  C.  597. 

53.  \Vho  may  be  a  trustee.  As  a  general 
rale,  all  persons  capable  of  confidence,  or  of 
holding  real  or  personal  property,  may  be 
t.1  ustees.  A  corporation  may  be  a  trustee, 
and  so  may  one  or  more  of  its  officers,  and 
their  successors  in  office  ;  Comm^rs  of  Sink- 
%tig  Fund  V.  Walker,  6  H.  143. 


.54.  Corporation  as  trustee.  If  a  trust  con- 
ferred on  a  corporation  be  inconsistent  with 
the  purposes  for  which  it  was  created,  that 
may  furnish  gronnd  why  it  may  not  be  com- 
pellable to  execute  it,  but  it  is  no  ground  for 
declaring  the  trust  void  if  it  be  otherwise  un- 
exceptionable. No  person  can  contest  the 
right  of  the  corporation  to  execute  the  trust, 
except  the  State  ;  Wade  v.  Am  Col.  Society, 
7  S.  &  M.  663.    See  Corporations.  38. 

.55.  Substitution  of  a  trustee  by  the  trustee. 
The  grantor  in  a  deed  in  triist,  may  confer 
on  the  trustee  the  power  to  delegate  the 
trust,  and  such  power  will  exist  by  a  grant 
of  power  to  a  trustee  and  his  "  assigns." 
Hence,  where  a  bank  conveyed,  for  the  benefit 
of  its  creditors,  all  its  assets  to  two  trustees, 
"  to  be  held  by  them,  the  survivor  of  them,  and 
the  heirs,  executors,  and  assigns  of  such  sur- 
vivor, in  trust,  for  the  payment  of  debts  by 
the  bank,"  and  after  the  death  of  one  of  the 
trustees,  the  survivor  and  the  bank  executed 
a  new  deed,  by  which  the  property  was  con- 
veyed to  such  survivor  and  another,  upon  the 
trusts  mentioned  in  the  first  deed ;  it  was  held 
that  the  second  deed  was  a  good  and  valid 
assignment ;  Peck  v.  Ingraham  §•  Read,  6  C 
246. 

56.  Appointment  of  new  trustee  by  mort- 
aagee.  The  appointment  of  a  new  trustee 
by  the  mortgagee  in  pursuance  of  a  power 
granted  in  the  deed,  is  valid,  and  will  confer 
on  the  new  trustee  all  the  powers  vested  in  the 
old  trustees  (citing  Cummings  v.  Parish,\{i 
G.  412) ;  Bradford  v.  JenUns,  41  M.  328. 
For  the  case  cited,  see  Partnership,  27,  28. 

57.  Grant  of  power  to  appoint  a  new 
trustee.  The  power  authorizing  the  ap 
pointment  of  a  new  trustee,  should  plainly 
express  the  conditions  on  which  a  new 
trustee  may  be  appointed,  and  should  em- 
brace every  event  that  would  render  such 
an  appointment  necessary.  In  construing 
such  a  power,  the  intention  will  govern, 
and  that  will  be  determined  from  the  instru- 
ment;  Guinn  V.  Pickett,  42  M.  77. 

58.  Exercise  of  the  power.  The  appoint- 
ment of  a  new  trustee  under  a  power  cannot 
be  made  unless  the  terms  of  the  power  dis- 
tinctly authorize  it  in  the  particular  event 
which  may  have  occurred.  Thu^.  where  a 
deed  in  trust  authorized  the  beneficiary  to  ap- 
point a  new  trustee  in  the  event  of  the  re- 
fusal  or  neglect  of  the  trustee  to  execute  the 
trust,  and  tlie  trustee  died,  it  was  held  that 
the  contingency  had  not  happened  on  which 
the  power  could  be  executed,  and  that  a  new 
trustee  could  be  appointed  only  by  a  court  of 
chancery ;  Jb. 

See  post,  63. 

Z.  Powers  and  Duties,  and  Eights  and 
Liabilities  of  Trustees. 
1.  Hit  Power  to  Sell. 

59.  As  to  his  power  to  foreclose  a  mort" 
gage,  see  Mortgage,  28. 

60.  How  the  power  is  to  be  executed.  A 
trustee,  in  a  deed  to  secure  the  payment  of 
debts,  with  power  of  sale,  can  make*  the  bale 
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only  on  the  terms  and  on  the  conditions  men- 
tioned in  the  deed  ;  and  hence,  if  the  sale  be 
authorized  in  the  deed,  only  on  the  joint  re- 
quest of  the  grantor  and  the  benenciary,  a 
sale  without  the  consent  of  the  grantor  will 
be  set  aside ;  Walker  v.  Brungard,  13  S.  & 
M.  723. 

61.  Proof  of  the  conditions.  Whether  in 
such  a  case  is  it  necessary  in  a  suit  by  the 
purchastr,  to  recover  land  so  sold,  to  prove 
that  the  sale  was  made  in  accordance  with 
the  terms  of  the  deed ;  Qucere  f  but  if  the 
defendant  in  ejectment  does  not  claim  under 
the  grantor,  such  proof  is  unnecessary ; 
Wightman  v.  ReynoldSy  2  C.  675. 

•See  Kjectmknt,  5. 

62.  SaU  of  the  property  where  held  ad- 
vtrsdy.  Whether  such  a  trustee  can  sell  a 
chattel  conveyed  in  the  deed,  but  held  at  the 
time  of  sale  adversely ;  Qucere  f  It  would 
seem  that  he  cannot;  but  if  he  make  such 
sale,  and  the  purchaser  do  not  pay  the  price, 
the  title  is  not  divested,  and  he  may  sue  in 
detinue  and  recover  the  chattel  ;  Hundley  v. 
Buckner,  6  S.  &  M.  70. 

63.  Appointment  of  agent  to  make  sale  and 
deed.  A  trustee  with  a  power  of  sale  of 
laud,  appointed  an  agent  m  1841,  to  make 
conveyance  of  the  land.  In  1848,  the  trustee 
sold  and  conveyed  the  land  to  the  plaintiff. 
In  1849,  the  agent  made  a  deed  to  the  de- 
fendant, reciting  that  it  was  made  in  pursu- 
ance of  a  sale  made  by  the  trustee  to  tne  de- 
fendant :  Heldj 

l(<>t.  That  the  trustee  had  no  power  to  ap- 
point an  agent  to  make  a  sale. 

2d.  But,  conceding  that  the  power  of  at- 
torney made  by  him  in  1841,  conferred  power 
to  make  a  deed  in  pursuance  of  a  sale  made 
by  the  trustee,  this  power  was  revoked  in 
1848,  when  the  trustee  nuude  a  sale  to  plain- 
tiff. That  after  that  sale  his  duty  and  office 
as  trustee  ceased,  and  of  course  a  power 
granted  by  him  as  such,  ceased. 

3d.  That  the  recital  in  the  deed  made  by 
the  asreut  to  the  delendaiit  in  1^49,  to  the 
effect  that  the  trustee  had  made  a  prior  sale 
to  the  defendant,  was  no  evidence,  since  at 
the  lime  the  deed  was  made,  the  agent  had 
ceased  to  be  such  ;  Skipwith  v.  Robinson,  2 
C.  688.     See  aute,  55,  56,  57,  58. 

S.     Powers  of  Joint  Trnsteef. 

64.  Must  act  jointly.  As  a  general  rule, 
trustees  cannot  act  separately,  but  they  must 
all  join  in  receipts  for  money  in  respect  of 
their  office;  so  of  joint  agents;  but  where 
trustees  are  appointed  for  public  purposes, 
the  acts  of  a  majority  are  binding  (citing 
Bodiey  v.  McKinney,  9  S.  &  M.  359) ;  Hill  v. 
Josselyn,  13  rf.  &  M.  597. 

See  Executors  and  Administrators,  240 
to  246. 

8.    Troftee'f  Daty  and  Bighta  in  retpeot  to 
Preserving  the  Estate. 

65.  Du^y  to  protect  entate  from  creditors, 
A  trustee  in  a  voluntary  conveyance,  made  by 
a  father  for  the  benefit  of  bis  children,  ought 


to  interpose  to  prevent  the  appropriation  of 
the  estate,  to  the  payment  of  the  grantor's 
subsisting  debts,  by  compelling  the  creditors 
to  exhaust  first,  the  property  of  the  grantor 
not  conveyed  in  the  trust  deed  ;  and  a  credi- 
tor cannot  subject  property  so  conveyed,  to 
the  payment  of  his  debts,  through  the  co-ope- 
ration of  the  trustee,  and  in  violation  of  his 
duty  to  preserve  the  estate;  Joor  v.  Viil 
Hams,  9  G.  546.    See  post.  88,  H9. 

65a.  Diligence  in  preserving  the  estate. 
He  is  bound  to  use  reasonable  diligence  in 
preserving  the  estate  for  the  beneficiaries; 
lb. 

66.  Same.  Trustees  must  exercise  reason- 
able care  and  diligence  in  managing  and  pre- 
serving the  estate,  and  so  long  as  they  do 
this  they  are  not  responsible  for  losses.  If, 
however,  they  do  not  strictly  preserve  the 
line  of  their  duty,  and  a  loss,  though  unex- 

f>ected  and  unavoidable,  occurs,  th**y  are 
iable.  Thus,  where  a  trustee  deposited  the 
trust  fund  in  his  own  name  in  a  bank,  and  the 
bank  failed,  he  is  liable,  for  it  was  a  breach 
of  the  trust  so  to  deposit  it ;  Coffin  v.  Brarti- 
htt.  42  M.  194. 

67.  Negligence  in  employing  agent.  Where 
a  trustee  was  compelled  to  give  security  for 
the  forthcoming  of  the  trust  property,  to 
abide  the  result  of  an  action  at  law,  and  in 
order  to  do  so  was  compelled  to  agree  with 
his  sureties,  that  the  property  should  be 
put  in  possession  of  an  agent  approved  by 
them,  the  trustee  will  be  justified  in  employ- 
ing such  agent,  even  thongh  it  should  be 
shown  that  he  was  not  entirely  suitable  to 
the  business;  it  not  appearing  that  the  trus- 
tee acted  with  gross  negligence  in  the  matter; 
Shirley  v.  Shattuck,  6  C.  13. 

4.  Bealings  by  Traitee  with  Benefloiary,  and  in 
Beferenoe  to  Trast  Estate. 

68.  Trustee  cannot  buy  trust  property. 
Whenever  the  trustee  sells  the  trust  e^state 
and  becomes  himself  the  purchaser,  the  sale 
may  be  set  aside  at  the  option  of  the  cestui 
que  trust,  as  a  matter  of  course,  without  re- 
gard to  the  fairness  or  unfairness  of  the  sale. 
The  trustee  will  not  be  permitted  to  buy  the 
trust  estate  in  any  event.  In  setting  a>ide 
such   a   purchase,  the   court  will  order  the 

Property  resold,  and  if  it  should  not  brin^a 
i>sher  price  on  the  second  sale,  then  the 
original  sale  to  the  trustee  will  be  confirmed: 
or  the  court  may  in  its  direction  set  asid*»  the 
sale  entirely,  and  order  the  purchase  money 
to  be  refunded  ;  Scott  v.  Fret  land,  7  S.  k  M. 
409.  And  it  is  a  rule  of  public  policy  neces- 
sary to  the  proper  administration  of  trust 
estates,  that  the  trustee  cannot,  under  any 
circumstances,  become  the  purchaser  of  or 
acquire  any  interest  in  the  trust  estate  ad- 
verso  to  the  beneficiary ;  Joor  v.  WiUiam.  9 
G.  546. 

69.  As  to  effect  of  purchase  by  a  tnisfte 
in  making  the  sale  fraudulent  as  to  credi'ori. 
8ee  Fraudulknt  Arsignmknts.  61.  62,  '3. 

70.  Cannot  buy  even  as  agent  fur  another- 
A  trustee  cannot  buy  at  his  own  sale,  even  «j 
agent  for  another,    ills  duties  as  seller  aB<' 
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buyer  are  inconsiatent.  and  the  sale  will  be 
void,  even  at  the  instance  of  creditors ;  White 
V.  Trotter,  US.  &  M.  30;  Lawrence  v.  Hand, 
1  C.  103. 

As  to  purchases  by  administrators  and 
execntors  at  their  own  sale,  see  Executors 
AND  Administrators,  342  to  345. 

71.  Buying  from  cestui  que  trust  A 
trustee  may  purchape  from  the  cestui  que 
trust,  the  trust  estate,  but  such  a  transaction 
will  be  regarded  with  much  suspicion  and 
criticised  with  the  utmost  rijror.  and  if  at- 
tacked by  the  cestui  que  trust,  it  is  incumbent 
on  the  trustee  to  show  that  it  was  fair  and 
just  in  all  respects,  and  consummated  on  his 
part  with  the  most  abundant  good  faith,  and 
that  the  cestui  que  trust  had  all  the  informa- 
tion in  relation  to  the  trust  estate,  possessed 
by  the  trustee;  Jones  v.  Smith,  4  G.  21.\ 

72.  S(}me :  Sale  ratified  hy  acquiescence, 
"Where  the  trustee  has  been  guilty  of  no  posi- 
tive act  of  fraud  in  a  purchase  made  by  him 
from  the  ces'ui  que  ^rw«^,  the  latter  will  lose 
bis  right  to  annul  the  agreement,  for  want  of 
the  uberrima  fides,  required  of  trustees  in  such 
transactions,  if  he  fail  to  take  steps  to  set 
aside  the  contract  in  a  reasonable  time  after 
Its  consummation.  In  such  case,  the  unrea- 
sonable delay  will  be  held  a  ratification,  and 
in  such  a  case,  a  failure  to  take  steps  to  set 
it  aside  for  three  years  and  eight  months,  will 
be  held  a  ratification  by  the  cestui  que  trust; 
Jones  V.  Smith,  supra  (citing  Scott  v.  Free- 
land,  7  S.  &  M.  4u9;,  for  which  see  post,  73, 
et  seq. 

73.  Same,  The  ces/ut  que  trust  must,  in  a 
reasonable  time  after  he  comes  to  a  knowl- 
edge of  the  sale,  or  if  he  be  a  minor,  after  his 
disabilities  have  been  removed,  take  steps  to 
set  aside  the  sale,  or  else  his  assent  to,  and 
ratification  of  the  purchase,  will  be  implied. 
What  is  an  unreasonable  delay  in  setting 
aside  the  sale,  cannot  be  accurately  laid 
down;  each  case  must  be  governed  by  its 
own  circumstances.  In  this  case,  four  years' 
delay  was  held  to  be  unreasonable,  and  to 
amount  to  an  affirmance  of  the  sale.  And  in 
case  of  a  ward,  one  of  the  strongest  circum- 
stances to  show  ratification,  is  a  failure  to 
take  immediate  steps,  on  his  coming  of  age, 
to  set  aside  the  sale ;  Scott  v.  Frtdand,  7  S. 
&  M.  409. 

74.  Same.  And  in  case  of  a  purchase  by 
the  guardian  of  the  ward 's  property,  a  recep- 
tion by  the  ward  on  his  arriving  at  full  age, 
of  the  price,  with  a  full  knowledge  of  what 
had  been  done  by  the  guardian,  is  an  affirm- 
ance of  the  sale;  but  this  reception  ought 
not  to  be  construed  too  strongly  against  him, 
where  it  is  evident  that  he  acted  without  due 
caution;  lb. 

75.  Same:  Case  in  judgment.  In  this 
case,  the  land  of  the  ward  was  sold  by  the 
|f  nardian  to  pay  debts,  so  as  to  save  the  slaves 
of  the  ward.  The  guardian  was  the  purchaser, 
and  it  was  held,  that  the  reception  by  the 
-ward  after  his  majority,  of  the  slaves  thus 
saved  by  the  sale  of  the  land,  with  a  full 
knowledtre  of  the  transaction,  was  a  ratifica- 
tion and  affirmance  of  the  sale ;  lb. 


See  further  on  this  subject.  Husband  a.\d 
WiFK,  109,  et  seq ;  Guardian  and  Ward,  33, 
et  seq. 

76.  Purchase  by  trustee  from  cestui  que 
trust:  Case  in  judgment.  Where,  by  the  terms 
of  the  trust,  tHe  trustee  has  the  right  to  keep 
and  sell  the  property  for  his  indemnity,  on 
account  of  his  liabilities  and  advances  for  the 
estate,  if  by  consent  of  the  agent  of  the  cestui 
que  trust,  he  retain  some  of  the  property 
(slaves)  at  a  stipulated  price,  the  trustee 
should  be  charged  in  the  account  with  the 
value  of  the  slaves  at  the  time  of  the  appro- 
priation, and  not  for  hire  on  the  slaves  till  the 
account  was  taken;  Shirley  v.  Shatluck,  6 
C.  13. 

77.  May  buy  after  trust  ceases.  Al- 
though a  trustee  cannot  acquire  an  interest 
in  the  trust  property  adverse  to  the  interest 
of  the  cestui  que  trust,  during  the  continu- 
ance of  the  trust,  yet  when  the  trust. is  at  an, 
end,  and  a  new  trust  created  to  which  he 
is  a  party,  it  is  competent  for  him  to  make 
new  terms  and  stipulations  for  his  own  secu- 
rity in  undertaking  the  new  trust.  Hence, 
where  a  part  of  the  trust  property  had  been 
condemned  as  the  property  of  another,  and  is 
liable  for  his  debts,  and  an  arrangement  was 
made  by  the  trustee  and  the  cestui  que  trust, 
by  which  the  trustee  was  to  beconie  respon- 
sible for  the  debt,  and  retake  the  property ; 
it  is  competent  for  the  trustee  in  this  new 
arrangement,  to  prescribe  the  terms  and  con- 
ditions on  which  he  will  act  in  reference  to  it, 
apd  he  may  provide  for  compensation  for  his 
troubliB  in  relation  to  it.  and  also  for  the 
power  to  keep  and  sell  the  property  for  his 
own  indemnity  ;  Tb. 

5.  Liabilities  of  Tmstees,  and  their  Aoooantf . 

78.  Liability  as  to  collateral  papers.  Where 
the  holder  of  collateral  paper  collected,  by 
consent  of  his  debtor,  bank  paper  then  cur- 
rent, and  was  notified  that  the  surplus,  after 
payinsr  his  debt,  had  been  assigned  to  another, 
who  then  offered  to  take  the  bank  paper  so  col- 
lected, but  the  holder  refused  to  pay  it ;  it  was 
held  that  by  this  refusal  he  became  liable  to 
pay  the  amount  in  legal  tender,  though  the 
money  he  had  collected  had  greatly  depre- 
ciated; Knight  v.  Yarborough,  7  S.  &  M. 
179. 

79.  Same :  lAabUity  for  interest  on  col- 
lateral paper.  The  holder  of  collateral 
paper  is  liable  for  interest,  at  the  rate  of  six 
per  cent,  on  collections  from  the  same,  which 
he  applies  to  his  own  use,  though  the  paper 
bore  eight  per  cent. ;  Tarpley  v.  Wilson,  4  G. 
467. 

As  to  his  general  liability  for  interest, 
see  Guardian  and  Ward,  58^7.  et  seq, 
ExKcuTORs  and  Administrators.  2.53.  et  seq, 

8(»  Naked  trustee  not  liable  to  account.  A 
trustee  who  is  the  mere  depository  of  the 
legal  title,  is  not  liable  to  account  for  pro6t3, 
unless  he  has  actually  received  them;  Tucker 
v.  CocA-e,  3G.  184. 

81.  Trustee  taking  possession  to  injury  of 
beneficiary.  Where  the  trustee,  by  the  terms 
of  the  trust,  has  the  legal  right  to  the  po8- 
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session  of  the  trugt  property  (slaves),  for  his 
own  indemnity,  he  will  not  be  responsible  for 
damages  in  withdrawing  the  slaves  from  the 
possession  of  the  cestui  que  trusty  whilst 
making  a  crop — it  being  shown  that  the  cestui 
que  trust,  and  his  agent  or  overseer,  refused 
to  recognize  the  trustee's  right,  and  also  re- 
fused to  sign  a  paper  acknowledging  that 
they  held  the  slaves  for  him.  Nor  will  he  be 
liable,  under  such  circumstances,  for  taking 
slaves  which  had  been  taken  out  of  his  pos- 
session by  legal  process,  and  which  were 
restored  to  him  on  his  giving  a  replevy  bond 
to  have  them  forthcoming,  if  he  thonirht 
there  was  danger  of  their  removal ;  Shirley 
V.  Shattuch  6  C.  13. 

82.  Right  to  costs  in  accounting.  Where 
a  trustee  had  a  right  to  retain  slaves,  to  in- 
demnify him  against  loss  for  advances  made 
and  responsibilities  incurred  on  acconnt  of 
the  trust  estate,  he  would  have  the  right,  in 
taking  an  account,  to  charge  on  the  slaves 
the  costs  of  a  suit  he  had  defended  for  the 
estate;  Ih. 

83.  Indemnity  against  damages.  If  an 
agent,  appointed  by  a  trustee,  with  consent 
of  the  grantor,  or  the  surety  of  such  agent,  be 
subjected  to  damages  resulting  from  an  effort 
to  collect  the  trust  funds,  that  fund  will  be 
justly  chargeable  with  the  damages,  if  the 
agent  acted  with  good  faith  and  reasonable 
skill.  Bence,  if  he  sue  out  an  attachment 
for  that  purpose  in  u:ood  faith,  and  is  made 
liable  to  damages,  the  trust  fund  should  pay 
them ;  Wa'ker  v.  Brungard,  13  S.  &  M.  723. 

6.  Compensation  of  Tmsteei,  and  Count  el  Feee. 

84.  Rule  on  this  subject.  The  general  rnle 
is  well  established  in  England,  that  a  trustee 
shall  have  no  allowance  for  his  care  and 
trouble  in  the  performance  of  his  duties  in 
relation  to  the  trust  estate ;  but  this  rule  has 
been  modified,  so  as  to  allow  a  solicitur,  who 
is  a  trustee,  compensation  for  his  services  as 
solicitor  for  the  benefit  of  the  trust  estate; 
also,  so  as  to  allow  the  creator  of  a  trust  to 
provide  generally  for  the  compensation  of  a 
trustee,  or  to  fix  it  specifically.  And  it  is 
also  competent  for  the  trustee  to  contract 
with  the  cestui  que  trust  for  compensation  for 
acting;  Shirley  v   ShcUtuck,  supra, 

S.*).  Same.  The  English  rule,  making  a 
trustee's  office  purely  honorary,  has  been 
generally  abandoned ;  lb, 

86.  Allowance  for  counsel  fees.  Trustees 
are  entitled  to  an  allowance  for  counsel  fees, 
expended  by  them  in  prosecuting  or  defending 
suits  for  the  estate,  in  the  bona  fide  assertion 
or  protection  of  its  interests  ^citing  Satter- 
white  V.  Littlefield,  13  S.  &  M.  302) ;  Jb. 

87.  Same:  When  trustee  is  the  lawyer. 
And  this  rule  should  be  applied  when  the 
trustee  himself  is  a  lawyer,  and  acts  for  the 
estate  as  such,  where  it  is  manifestly  for  the 
interest  of  the  estate,  or  an  advancement  of 
the  trust,  and  he  performs  his  duties  with 
skill  and  fidelity,  and  the  proceedings  were 
undertaken  with  an  eye  single  to  the  best  in- 
terest of  the  estate,  and  were  necessary  to 
protect  its  rights,  and  were  such  as  a  judicious 


and  discreet  man  would  have  instituted  on 
hid  own  account.  And  it  is  a  strong  justifi- 
cation for  such  services,  that  they  were  under- 
tAken  at  the  instance  of  the  cestui  que  triut. 
But,  considering  the  danger  of  temptation  in 
such  cases,  and  the  opportunities  the  trustee 
has  of  imposing  on  the  trust  estate,  it  is  safer 
for  the  trustee  to  employ  other  counsel ;  Ih. 

XI.  Bights  Acqnired  througli  Illegal  Act  of 
Trustee. 

8P.  Third  persons  can  acquire  no  rights 
thr<tU'jh  fraud  of  truntee.  A  third  persoQ 
cannot  acquire  any  interest  in  a  trust  estate 
through  a  violation  of  duty  on  the  part  of 
the  trustee,  if  he  have  notice  of  the  miscon- 
duct of  the  trustee ;  nor  can  he  acquire  soch 
interest  through  the  enforcement  of  the  par- 
amount claims  of  creditors,  if  he  co-operate 
with  the  trustee  in  enf<»rcinK  such  claims, 
when  it  was  the  duty  of  the  trustee  to  have 
taken  steps  to  prevent  it ;  Joor  v.  Williams^ 
9  G.  ft46.     See  ante.  65.  and  post,  103. 

89.  Same:  Case  in  judgment.  After  the 
rendition  of  a  judgment  against  a  principal 
and  his  two  sureties,  the  principal  made  a 
voluntary  conveyance  of  a  part  of  his  prop-* 
eity,  in  trust,  to  one  of  his  sureties,  who  ac- 
cepted the  trust  for  the  benefit  ol  the  grant- 
or's minor  children.  The  sureties  afterward, 
by  agreement  with  the  creditor,  purchased 
the  trust  estate  at  a  judicial  sale  made  to 
collect  the  judgment ;  in  this  they  acted  as 
trustpes  for  the  creditor,  but  under  an  agree- 
ment that  they  should  have  the  absolute  title 
whenever  they  paid  the  judgment  A  third 
person  afterward  paid  the  judmnent,  and  too* 
irom  the  sureties  a  conveyance  of  the  title, 
and  filed  a  bill  in  equity  against  the  irrantor 
antl  the  ccstuis  que  trust,  his  infant  children, 
and  procured  a  decree  setting  aside  the  irost 
deed,  on  the  ground  that  it  was  fraudulent  as 
to  creditors,  and  procured  also  a  confirma- 
tion of  his  title :  Hdd.  that  these  proceed- 
ing's were  a  fraud  upon  the  rights  of  the 
cestuis  que  trust,  and  that  a  court  of  equity 
would  grant  them  relief  against  all  the  par- 
ties; lb. 

90  Same :  Right  of  beneficiaty  to  follow 
proceeds  of  illegal  conversion.  When  the 
trustee  has  violated  his  trust  by  an  illefral 
conversion  of -the  trust  property,  the  cestui 
que  trust  has  the  right  to  folU>w  the  property 
into  the  hands  of  whomsoever  he  may  find  it, 
if  the  possessor  be  not  a  bona  fide  purchaser 
for  a  valuable  consideration,  without  notice. 
And  where  the  trustee  has,  in  violation  of 
his  trust,  invested  the  trust  property  in  any 
other  property,  the  cestui  que  trust  has  Ins 
option  either  to  hold  the  substituted  properly 
liable  to  the  orignal  trustor  hold  the  trustee 
personally  responsible  for  the  breach  of  the 
trust ;  McLeod  v.  First  National  Bank  ^ 
M.  99. 

Xn.  Trustees  of  Bare  Legal  Title,  snd  of 
Ezeouted  and  Satisfied  Trnsts. 

91.  Trustee  of  bare  legal  title:  His  right 
and  title,    A  trustee  of  the  bare  legal  title, 
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for  the  pnrpose  of  protecting  the  property 
of  the  wife  from  the  <joDtrol  or  debts  of  the 
husband,  may,  even  after  the  death  of  the  hus- 
band, assert  his  title  against  those  claim- 
inir  against  the  wife,  unless  she  object; 
Gully  V.  Hull  2  G.  20. 

92.  Same :  Pow^r  of  cestui  que  truest 
The  title  of  a  trustee,  even  where  he  is  the 
mere  holder  of  the  legal  title,  is  a  vested  es- 
tate, which  cannot  be  defeated  by  the  cestui 
que  trust,  so  long  as  the  necessity  for  the 
trust  continues  ;  therefore,  the  joint  convey- 
ance of  the  husband  and  wife  durintr  the  life 
of  the  former,  will  not  defeat  the  title  of  a 
trustee  who  holds  the  legal  title  to  the  prop- 
erty for  the  purpose  of  securing  it  from  the 
debts  and  control  of  the  husb»md ;  Ih, 

93.  Satisfied  trusts.  Where  one  pur- 
chases land  with  the  money  of  another,  and 
takes  a  conveyance  in  his  own  name,  or  pur- 
chases for  the  benefit  of  another,  ond  has 
been  repaid  his  advance  of  the  purchase 
money,  he  is  a  trustee  of  a  satisfied  trust,  and 
cannot,  on  his  mere  naked  legal  title,  recover 
possession  from  the  owner  of  the  complete 
equity;  Brown  v.   Weast,  7  H.  181. 

But  this  doctrine  will  not  be  extended  so 
AB  to  allow  the  plaintiff  to  recover  on  a  com- 
plete equitable  title;  Thompson  v.  Wlieat- 
ley.  5S.  &  M.  499. 

94.  Same:  Right  of  cestui  qtie  trust  to 
sue.  After  the  purpose  of  a  trust  has  ceased 
or  been  accomplished,  the  trust  no  longer  re- 
mains, and  the  cestui  que  trust  may  maintain 
an  action  at  law  for  the  trust  property  with- 
out any  formal  conveyance  of  the  title  by 
the  trustee  ;  Mitchell  v.  MitchdL  6  G.  108. 

95.  Same,  Where  a  slave  is  purchased  by 
ao  agent  with  the  funds  of  the  principal,  ex- 
pressly for  his  use,  the  latter  may  maintain 
an  action  at  law  to  recover  possession  of  the 
slave  from  the  former,  notwithstanding  the 
naked  legal  title  may  be  vested  in  the  trustee 
by  reason  of  his  having  fraudulently  taken 
the  title  to  the  slave  in  his  own  name  (citing 
Mitchell  V.  Mitchell,  supra);  Fairly  v.  Fairly, 
9  G.  280. 

96.  Sam^  :  Vesting  of  title  in  such  case  in 
cestui  que  trust.  If  an  agent  purchase  a 
slave  with  the  funds  of  the  principal  and  for 
his  use,  and  afterwards  deliver  possession  to 
the  principal,  a  naked  legal  title  vested  in  the 
agent  at  the  time  of  the  purchase,  will  be 
thereby  fully  vested  in  the  principal ;  lb, 

97.  When  a  trust  is  executed,  A  trust  is 
executed,  unless  the  instrument  creating  it 
contemplate  some  future  act  of  conveyance 
by  the  trustee,  and  without  which  the  estate 
would  not  vest  in  the  cestui  que  trust;  Car- 
rculine  v.  Carradine,  4  G.  t)9b. 

98.  Same :  Iwtances.  R.  conveyed  slaves 
to  K.  in  trust:  1st,  to  control  and  mnnage 
the  same  for  S.,  until  she  arrived  at  full  age, 
or  married ;  2d,  then  to  deliver  them  into  her 
possession,  and  account  for  the  profits  which 
nad  previously  accrued ;  3d,  after  such  de- 
livery, that  he  should  see  that  the  slaves  were 
not  disposed  of,  but  preserved  for  the  heirs 
of  the  body  of  S.,  in  whom,  upon  her  deatli, 
they  should  vest,  and  if  she  should  die  without 
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heirs  of  her  body,  that  then  the  slaves  should 
vest  in  her  lieirs  by  the  maternal  line  :  Held, 
Ist,  that  8.  took  a  freehold  in  the  slaves  ;  2d, 
upon  delivery  of  posses<)ion  to  her.  according 
to  the  directions  of  the  deed,  the  trust  became 
executed  ;  and,  .3d.  that  under  the  operaiion 
of  the  rule  in  Shelly's  Case,  the  whole  estate 
in  the  slaves  vested  in  S. ;  lb. 

99.  Same  :  Another  instance.  A  convey- 
ance of  a  chattel  in  trust  for  the  sole  and 
separate  use  of  a  married  woman  for  life,  and 
upon  her  death  that  the  trustee  shall  return 
the  chattel  to  the  plaintiff,  vests  a  legal  estate 
in  the  plaintiff  immediately  upon  the  death  of 
the  tenant  for  life,  without  any  return  or  de- 
livery of  the  chattel  by  the  trustee ;  Davis 
v.  Rhodes.  10  G.  152. 

As  to  when  office  of  trustee  ceases,  see  Ex- 
ecutor AND  Administrator,  64. 

Xin.  Miscellaneons. 

100.  Proof  of  trusts:  Case  in  judgment. 
A  bill  was  filed  in  the  name  of  A.,  as  trustee, 
and  of  B.,  as  cestui  que  trust,  in  which  it  was 
stated  that  A.,  though  holding  an  absolute 
deed,  was,  neverthHess.  but  a  trustee  for  B., 
and  the  object  of  the  bill  was  to  restrain  an 
execution  creditor  of  one  to  whom  A.  had 
aliened  the  land  from  levving  his  execution  on 
it.  the  deposition  of  the  alienee  that  he  bought 
from  A.,  as  trustee  for  B..  was  taken,  and 
was  held  to  be  sufficient  proof  of  B.'s  in- 
terest ;  Taylor  v.  Strong.  10  S.  &  M.  63. 

101.  As  to  trustee  as  a  witness  to  prove  a 
trust  created  by  violation  of  his  trusty  see 
anfe.  24. 

102.  Husband  as  trustee  for  wife,  see  Hus- 
band/nd  WiFK.  ll(»  to  113. 

103.  S'de  by  trustee  for  his  own  indebted- 
ness. Where  a  trustee,  empowered  to  sell  the 
trust  estate  and  invest  the  proceeds  for  the 
beneficiaries,  sells  to  one  having  full  notice 
that  the  property  is  trust  property,  in  dis- 
charge of  his  own  liabilities  to  the  purchaser, 
the  sale  will  confer  no  title";  and  such  pur- 
chaser, getting  no  title,  a  sub-purchaser  from 
him  will  get  none,  as  he  could  get  the  title 
only  of  his  vendor;  Butler  v.  Hicks,  11  S.  & 
M.  78. 

See  Executor  and  Administrator,  185, 
188.  189.     Ante.  88.  et  seq. 

104.  Trustet*s  rigJU  to  possession,  and  to 
SUA,  Where  personal  property  is  conveyed 
to  a  trustee  for  the  separate  use  of  a  wife,  re- 
mainder to  her  children,  the  trustee  having 
the  legal  title,  though  not  entitled  to  the  im- 
mediate possession,  that  right  being  in  the 
wife,  can  recover  possession,  in  an  action  of 
replevin,  from  a  person  claiming  the  property. 
A  court  of  equity  alone  can  maintain  the 
wife's  right  to  the  possession  and  use  of  the 
property  against  the  claim  of  the  trustee  ; 
Presley  v.  Stribling,  2  0.  527 ;  Presley  v. 
Simmons,  lb.  527. 

105.  Trustee  may  sue  cestui  que  trust  f  r 
possession.  A  trustee  miy  sue  the  cestui  que 
trust  at  law  in  detinue  for  the  possession  of 
per.-«onalty  conveyed  to  him  to  pay  debts,  if  it 
be  necessary  under  the  terms  of  the  trust  for 
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the  trustee  to  have   posseasion  of  the  prop- 
erty ;  Neivman  v.  Montgomery.  5  H.  742. 

106.  May  sue  at  law,  A  trustee  is  regarded 
as  the  legal  owner  and  maj'  sue  at  law  on  any 
contract,  made  within  the  scope  of  his  power : 
Commissioners  of  Sinking  Fund  v.  Walker, 
6  H.  143;  S.  P.,  Young  v.  Hughes,  12  S.  & 
M.  93. 

107.  Cestui  que  trust  may  buy  trust  estate. 
A  cestui  que  trust  is  not  a  trustee  Mdth  re- 
spect to  the  trust  property,  and  he  may,  as  if 
he  were  a  stranger,  purchase  it  when  sold  by 
the  trustee,  and  if  he  do  so  and  the  property 
be  afterwards  sold  under  execution  against 
him  and  purchased  by  his  wife,  with  her  sepa- 
rate means,  she  will  be  entitled  to  hold  it.  if 
there  be  no  other  objection  to  the  sale ; 
Walker  v.  Brungard,  13  S.  &  M.  723. 

108.  Same.  And  it  will  be  no  objection  to 
such  purchase  by  the  wife,  that  the  cestui  que 
trust,  after  his  purchase,  voluntarily  and 
without  consideration  promised  the  grantor 
in  the  deed,  in  writing,  that  he  should  have 
the  benefit  of  the  purchase;  for  the  promise, 
being  without  consideration,  it  could  not  be 
enforced ;    Walker  v.  Brungard.  supra. 

109.  Trustee  selling  land  :  Failure  of  con- 
sideration. A  trustee  who  sells  land  is  not 
supposed  to  have  any  interest  in  it,  and  is  not 
bound  for  a  failure  of  title ;  and  if  the  sale 
convey  no  title,  the  vendee  may  plead  failure 
of  consideration  to  an  action  for  the  purchase 
money;  Campbell  v.  Brown,  6  H.  106;  S.C., 
lb.  230 

110.  As  to  when  office  of  trustee  ceases, 
see  ExKCJUTOR  and  Administrator,  64. 

111.  That  trustee  makes  no  implied  war- 
ranty in  sales,  see  Executor  and  Adminis- 
trator, 346,  et  seq.,  SAlb.    Warranty,^9. 

112.  Exfent  and  nature  of  the  estate  of  a 
trustee.  See  Banks,  71.  Executor  and  Ad- 
ministrator, 139,  et  seq. 

ifniati  §Hnh  and  $niati  §mh 
§ond§. 

1.  Supplemental  charter.  Constitutional. 
The  supplemental  charter  of  the  Mississippi 
Union  Bank  is  constitutional ;  and  if  it  were 
not,  then  being  void,  it  could  not  have  the 
effect  of  invalidating  the  original  charter; 
Camnhell  v.  Miss.  Union  Bank  6  H.  625. 

2.  Charter  good,  thouyh  the  bonds  were 
void.  The  charter  of  the  Union  Bank  is  valid 
to  create  a  corporation  with  banking  privi- 
leges, without  the  aid  of  the  fifth  section, 
pledging  the  faith  of  the  State  for  the  re- 
demption of  its  bonds ;  and  even  if  that  sec- 
tion were  unconstitutional,  the  charter  would 
be  good ;  lb. 

3.  Issuing  notes  with  false  statement  on 
them.  Although  the  Union  Bank  had  no 
right  to  issue  its  own  notes,  purporting  on 
their  face  that  the  faith  of  the  State  was 
))ledged  f  r  their  redemption,  still  it  is  not 
such  a  violation  of  law  as  would  vitiate  a  con- 
tract for  the  loan  of  such  notes,  as  the  bor- 
rower must  be  presumed  to  know  that  the 
statement  was  unauthorized ;  lb. 


4.  TJie  State  bonds.  The  bonds  of  the 
State,  issued  to  borrow  money  for  the  Union 
Bank,  commonly  called  Union  Bank  Bonds, 
are  a  legal  and  contitutional  debt  against  the 
State;  State  of  Mi8$.  v.  Johnson,  3  C.  625. 

B^m^  ^t^sfattf  of  ^etchanH, 

1.  Same,  A  note  made  payable  at  a  bank,  or 
a  contract  made  with  a  bank,  is  presumed  to  be 
made  with  reference  to  the  custom  and  usage 
of  the  bank,  which  are  supposed  to  be  incor- 
porated in  \he  contract,  and  hence,  if  by  the 
custom  of  a  bank,  the  makers  of  notes  made 
payable  there,  have  until  the  close  of  bank- 
ing hours  to  pay  them,  a  demand  before  that 
time  at  the  bank  is  insufficient,  unless  the 
note  be  permitted  to  remain  in  bank  till  the 
close  of  business  hours;  Planter's  Bank  v. 
Markham,  5  H.  397. 

2.  Extent  of  effect  of  image.  The  usage  of 
insurance  companies  in  New  Orleans  cannot 
effect  insurance  companies  located  at  other 
points,  even  on  contracts  of  insurance  on 
voyages  to  New  Orleans  ;  Natchez  Ins.  Co.  v. 
Stanton  2  S.  &  M.  340. 

3.  UiiiverscUity  of  usage.  The  usage  of 
toning  vessels  by  steamboats  on  the  Missis- 
sippi river,  unless  shown  to  be  so  general  as 
to  raise  a  fair  presumption  that  the  parties 
contracted  with  reference  to  it,  will  not  affect 
question  of  the  liability  of  underwriters  on  a 
policy  of  insurance  on  goods  for  a  voyage  on 
that  river ;  lb,  , 

See  Nominal  Plaintiff.  Action,  4,  et 
seq. 

See  Interest  and  Usury. 

1.  When  property  fails  to  bring  two-thirds 
of  its  value,  no  execution  for  twelve  months. 
After  the  levy  of  an  execution  and  the  bene- 
fit of  the  valuation  law  claimed  and  a  return 
of  no  sale,  because  the  property  did  not 
bring  two-thirds  of  its  appraised  value,  aa 
alias  execution  cannot  issue  until  the  expira- 
tion of  twelve  months,  even  though  it  be  ex- 
pressly restricted  to  property  not  levied  on 
under  the  first  execution  ;  McGehe  v.  Hand- 
ley,  5  H.  625.  But  other  executions  might 
be  levied  within  the  twelve  months,  and  a 
sale  thereunder  made,  if  the  property  would 
bring  two-thirds  of  the  valuation,  as  ascer- 
tained under  them  ;  Doe  v.  Natchez  Ins.  Co., 
8  S.  &  M.  197  ;  Natchez  Ins,  Co,  v.  Hdm,  13 
S.  &M.  182. 

2.  Effect  of  suspension  on  the  lien,  Bnt 
the  suspension  of  the  execution  for  twelve 
months,  did  not  affect  the  lien  of  the  execu- 
tion on  the  other  property  of  the  defendant, 
in  the  least ;  Pickens  v.  Marlow,  2  S.  A  M. 
428. 

3.  How  valuation  was  to  be  made.   The 
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▼alaation  required  was  not  of  the  whole 
estate  in  the  property,  but  only  of  so  much 
as  was  subject  to  sale,  under  the  execution 
under  which  the  appraisement  was  made ; 
and  hence,  it  is  the  duty  of  the  appraisers  in 
makinf^  the  valuation,  to  deduct  therefrom 
the  amount  of  all  the  incumbrances  on  the 
property,  superior  to  the  lien  of  the  judg- 
ment under  which  they  make  their  valuation  ; 
Doe  V.  Natchez  Ins.  Co.,  8  S.  A  M.  197  ;  Nat- 
ch, z  Im.  Co.  V.  Helm.  13  S.  A  M.  182. 

4.  Effect  of  sale  under  another  execution^ 
when  first  is  suspended.  Two  executions 
ajrainsl  him,  were  levied  on  complainant's 
land,  which  was  appraised,  and  it  failing  to 
bring  iwo-ihirds  of  its  appraised  value,  the 
sale  was  according  to  law  postponed  for 
twelve  months.  During  this  postponement 
another  execution  was  levied,  and  an  ap- 
praisement had.  on  the  basis  of  deducting 
first  from  its  value  the  amount  of  two  execu- 
tions already  levied,  and  the  defendant  in  this 
bill  bid  two-thirds  of  this  appraisement,  and 
bought  the  land.  The  defendant  then  bought 
the  two  executions  which  had  been  previously 
levied,  and  was  proceeding  to  enforce  coll*  c- 
tion  of  them  out  of  other  property  of  the 
defendant;  and.  thereupon,  the  complainant 
(who  was  the  judgment  debtor),  filed  this 
bill  to  enjoin  the  two  executions  first  levied, 
and  have  them  entered  satisfied ;  and  to  re- 
cover back  what  he  had  been  forced  to  pav  on 
one  of  them :  Heldy  that  he  was  entitled  to 
the  relief;  the  defendant  having  bought  the 
debtor's  property  subject  to  these  liens, 
and  received  a  deduction  in  the  price  therefor, 
coald  not  enforce  their  collection  out  of  other 
property  ;  and  if  he  retained  the  land  bought. 
ne  was  bound  to  pay  off  the  encumbrances, 
and  to  refund  complainant  what  he  had  paid 
on  them ;  Natchez  Ins,  Co,  v.  Helm,  13  S.  & 
M.  182. 

5.  Notice  of  the  appratsemmt.  Whether  a 
failure  to  serve  notice  of  the  appraisement 
would  affect  the  validity  of  the  sale  if  the 
property  brings  two-thirds  of  its  appraised 
value;  Qucere?    lb, 

6.  Constitutionality  of  the  valuation  law. 
'Whether  the  valuation  law  is  constitutional ; 
Quceref  Clayton,  J.,  held  it  was  unconstitu- 
tional when  applied  to  contracts  made  before 
its  passage ;  Pickens  v.  Marlow,  2  S.  &  M. 
428. 

7.  Repeal  of  the  act.  The  act  repealing 
the  valuation  law,  contained  a  provision  that 
it  should  not  apply  to  judgments  rendered 
before  its  repeal,  and  the  old  law  is  still  in 
force  as  to  such  judgments;  Jennings  v. 
Hammond,  1  S.  &  M.  176. 

8.  Forfeiture  of  bond  given  under  valua- 
tion  law.  The  forfeiture  of  a  bond  given 
under  the  valuation  law,  is  a  satisfaction  of 
the  original  judgment,  and  a  discharge  of  all 
the  defendants  therein  who  did  not  join  in  the 
execution  of  the  bond ;  Davis  v.  Hoopes^  4  G. 
173. 

See  EviDBNCK,  313  to  328a. 
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XII. 
Xlll. 


I.  The  Writings  Keoessary  to,  and  Parol 
Agreements  for  a  Sale. 

1.  Tlxe  agreement  must  he  in  writing.  See 
Fraud.s.  Statute  of,  16  to  27. 

2.  Effect  and  consequences  of  a  parol  sale. 
See  Frauds,  Statute  of,  10  to  21.  Damages, 
28. 

3.  Parol  trusts  in  land.  See  Frauds.  Stat- 
UTR  OF,  28  to  36.  Trusts  and  Trustees,  5 
to  9. 
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4.  What  the  writing  mxist  he:  Its  execution 
and  necessary  certainty.  See  Fbauds,  Stat- 
ute OF,  39  to  44. 

II.  The  Deed. 

5.  The  deed.      See   Drbd.  Rboistration. 

in.  Ezeoutory  Agreements  for  the  Sale  of 
Land ;  Title  Bonds. 

1.  Whether  the  Oovenanti  are  Dependent  or 

Independent. 

6.  Whether  the  covenants  are  mntuaX  and 
dependent  or  indf^endent  Sec  MuTuxr.  and 
Dkpendknt  and  Independent  Covknants. 

2.  Bightf  of  Vendor  as  to  PoMesiion  and  Title. 

7.  Who  entitled  to  possession  where  sale  is 
executory.  Where  a  sale  of  land  is  made  by 
the  bond  of  the  vcDdor,  cooditioQed  to  make 
title  on  the  payment  of  the  purchase  money, 
if  nothing  be  said  in  the  contract  as  to  when 
vendee  shall  have  possession,  the  vendor  is 
entitled  to  retain  the  possession  until  all  the 
purchase  money  is  paid ;  Scales  v.  Anderson^ 
4  C.  94. 

8.  Right  of  vendor  to  retain  title  till  pay- 
ment of  purchase  money.  A  vendor  who  has 
given  a  bond  to  make  title  without  fi.xinjr  any 
time  or  condition  in,  or  on  which  a  deed  is  to 
be  made,  ma^  retain  the  title  till  the  pur- 
chase money  is  paid,  or  he  may  convey  before 
that  time  at  his  election.  And  if  he  make 
an  imperfect  deed  before  payment  of  the  pur- 
chase money,  this  will  not  release  him  from 
his  obligation  in  the  bond  to  make  a  ^ood 
deed ;  and  hence,  the  execution  of  such  im- 
perfect deed  is  no  defence  to  an  notion  for 
the  purchase  money;  Hazlip  v.  Nuland,  6  S. 
&  M.  294. 

9.  Same.  Unless  in  pursuance  of  a  clearly 
expressed  intention  of  the  parties,  a  court  of 
equity  will  not  compel  a  vendor  to  part  with 
his  title  till  he  has  received  the  purchase 
money.  Hence,  where  the  vendor  executed 
an  agreement,  in  which  he  stated  that  in  con- 
sideration of  $24,000.  to  be  paid  by  S.  in  four 
equal  annual  instalments  due  on  the  first  days 
of  January  in  each  of  several  years  named, 
he  bound  himself  to  convey  to  H.  &  S..  in  fee 
simple,  certain  land,  it  was  held  that  the 
vendor  was  not  bound  to  convey  until  all  the 
purchase  money  was  paid ;  Stone  v.  Ddckntr, 
12  S.  &  M.  73. 

8.  Vendor's  Obligation  to  make  a  Beed. 

See  post,  217,  et  seq. 

1 0.  Covenant  to  make  deed,  "  with  the  usual 
covenants.''  ^e.  The  condition  of  a  title 
bond,  which  binds  the  vendor  to  make,  or 
cause  to  be  made,  a  good  and  sufficient  title 
to  the  land,  "  with  the  usual  covenant*  of 
warranty,"  is  not  complied  with  by  the  exe- 
cution of  a  deed  with  a  special  warranty 
against  the  claim  of  the  grantor,  and  his 
heirs  and  those  claiming  under  him ;  Mc- 
Alltster  V.  Moye,  1  G.  258. 


11.  Covenant  to  convey  a  good  title:  Mean^ 
ing  of  But,  as  a  warranty  does  not  pa^s 
title— being  a  mere  indemnity  against  a  de- 
fective title — if  the  covenant  of  the  vendor  be, 
''  to  make  a  good  title  ''  to  the  land,  he  com- 
plies with  the  covenant  when  he  makes  a 
deed,  actually  conveying  a  good  title,  thonjrh 
it  contain  no  covenant^f  warranty  ;  Hazlip 
V.  Noland,  6  S.  &  M.  294. 

12.  Covenant  to  make  a  perfect  deed: 
Meaning  of.  If  the  covenant  however,  be 
to  •*  make  a  good  and  perfect  deed."  it  means 
the  conveyance  of  a  perfect  title,  and  it  is  not 
complied  with  by  the  making  of  a  good  deed 
with  warranty  of  title,  there  being  an  ont- 
standing  encumbrance  on  the  land,  not  extin- 
guished ;  Greenwood  v.  Liaon.  10  8.  &  M. 
6\^;  Feemster  v.  May.  13  id.  275. 

13.  Covenant  to  make  a  general  warranty 
deed:  Breach  of  Where  the  covenant  of 
the  vendor  is  **to  make  a  general  warranty 
deed/'  it  is  no  breach  of  it,  if  the  deed  executed 
by  the  vendor  be  defectively  acknowledged 
by  his  wife,  so  as  to  leave  her  a  right  of 
dower  in  the  land  ;  Hudson  v,  Watson,  4  0. 
357. 

14.  Rule  as  to  the  demand  and  preparation 
of  a  deed.  In  New  York,  the  rule  is.  that 
when  a  party  covenants  to  convey,  he  is  not 
in  default  until  the  party,  who  is  to  receive 
the  conveyance,  being  entitled  thereto  by  the 
terms  of  the  contract,  has  demanded  it  of 
the  vendor,  and  having  waited  a  reasonable 
time  to  have  it  drawn  and  executed,  has  made 
a  second  demand.  In  England,  the  vendee 
must  prepare  the  deed  and  present  it  for 
execution.  The  court,  in  this  case,  did  not 
decide  which  of  these  was  the  correct  rule 
here,  but  held,  that  a  vendor  who  had  ^iven  a 
bond  to  convey  title  on  payment  of  the  pur- 
chane  money,  was  not  in  default,  where  the 
vendee  had  inerelv  pa«d  the  purchase  m^^ney 
and  had  not  complied  with  either  rule ;  John- 
ston V.  Beard.  7  S.  &  M.  214. 

15.  Same,  In  such  a  case,  the  demand  for 
the  deed  must  be  made,  and  a  reasonable 
time  given  for  its  execution  ;  but  the  vendee 
need  not  prepare  the  deed;  Standffer  v. 
Davis,  13  S.  &  M.  48  ;  and  the  vendor  is  not 
in  dei'ault,  until  after  waiting  a  reasonable 
time  after  the  first  demand  for  the  prepara- 
tion of  the  deed,  a  second  demand  is  made ; 
Hudson  V.   Watson,  4  C.  357. 

16.  What  is  a  reasonable  delay  after  first 
demand.  What  is  a  reasonable  time  for  the 
preparation  of  the  deed  must  be  determined 
from  all  the  cirQumstances  attending  the 
transaction.  The  sickness  of  the  vendor 
when  the  demand  is  made,  and  his  conseqaent 
inability  to  attend  to  the  preparation  of  the 
deed,  is  a  matter  also  to  be  considered  in  de- 
termining upon  the  reasonableness  of  the 
delay;  lb. 

17.  Tlie  nature  of  the  demand.  The  de- 
mand for  such  a  deed  must  be  positive  iQ«I 
unequivocal,  so  as  to  give  the  vendor  notice 
that  it  is  intended  for  a  demand.  A  conver- 
sation between  the  parties,  in  which  the  ven- 
dor proffers  to  make  a  deed,  and  the  vendee 
says  it  is  immaterial  that  it  be  then  fflvde 
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an<l  in  which  it  was  finally  a^i^eed  that  the 
parties  should  meet  at  a  place  named,  oo  a 
specified  day,  when  and  where  the  deed  should 
be  delivered,  is  not  a  demand  ;  76. 

18.  Conveyanre  of  other  land  by  agreement. 
A  plea  to  an  action  on  a  bond  to  convey  title 
•to  lauds  therein  named,  that  the  defendant 
had  executed  a  deed  to  other  lands  and  de- 
livered to  the  plaintiff,  which  he  accepted  in 
satisfaction  of  the  bond,  is  good ;  Johnston 
V.  Beard,  7  8.  &  M.  214. 

19.  Du^y  of  vendee  to  point  out  defeats. 
If  the  vendor  lender  a  deea  which  on  its  face 
appears  to  conform  to  his  contract,  objections 
on  account  of  encumbrances,  as  an  excuse 
for  not  receiving  it,  must  be  pointed  out  by 
the  vendee ;  Bright  v.  Rowland,  3  H.  398. 

4.  Eaoh  Party  muit  Tender   Performanoe    to 

put  the  other  in  Default. 

20.  As  to  this,  see  Mutual  and  Drprndant 

AND  In  DEPENDANT  COVENANTS,  9,  10.   See  pOSt, 

1 73,  et  seq. 

21.  Where  vendor  is  dead,  upon  whom  de- 
mand shall  he  made.  It  seems  that  the  ad- 
ministrator, and  not  the  heir,  of  a  deceased 
vendor,  is  the  proper  party  from  whom  a 
demand  should  be  made  for  a  deed,  and  to 
whom  the  purchase  money  should  be  tendered, 
sed  qucere  f  Herndon  v.  Harrison,  5  G.  486. 

5.    The  Essentiality  of  Time  of  Performanoe. 

22.  See  Time.    Post.  23.  181,  187,  188. 

6.    The  Obligation  of  Vendor  in  Keferenoe  to 
the  Title. 

23.  Same  The  vendor  will  be  in  no  default 
if  he  be  able  to  make  title  at  the  time  his 
covenant  obliges  him  to  make  it ;  Wiggins  v. 
McGimpsey.  13  S.  &  .M.  532  ;  Gibson  v.  New- 
man, 1  H.  341.  In  the  absence  of  fraud,  the 
veudor  is  not  in  default  for  a  failure  to  have 
a  complete  title  before  the  time  he  has  con- 
tracted to  convey,  for  the  taking  of  the  time 
may  have  been  intended  to  enable  him  to  pn»- 
cure  it  in  the  interim:  Hanna  v.  Harper,  3 

5.  A  M.  783.  At  all  events,  the  vendee  can- 
not, where  the  covenants  are  independent, 
ask  for  a  title,  or  a  rescission  of  the  contract, 
before  the  time  when  the  title  is  to  be  made, 
without  having  paid  or  oflTered  to  pay  the 
whole  purchase  money;  Harris  v.  Bolton,  7 
H.  167 ;  Bird  v.  McL^turin.  4  S.  &  M.  .50. 

After  the  purchase  money  is  all  due  (where 
the  covenant  is  to  convey  on  payment  of  the 
last  instalment,  and  therefore  independent), 
the  vendee  may  tender  the  whole  and  demand 
a  title,  and  if  it  be  not  made,  it  is  a  good  de- 
fence to  an  action  for  the  purchase  money ; 
Mobley  v.  Keyes,  13  S.  &  .M.  677;  Wiggins\. 
McGxmp^sy,  IH  S.  k  M.  .532.  But  this  is 
overruled  m  McMaXh  v.  Johnson,  41  M.  439  ; 
which  follows  the  rule  in  Coleman  v.  Rome, 
5  H.  460.  for  which  see  post.  148. 

24.  Same :  Where  vendee  has  a  complete 
equity.  Where  the  vendee  knew  that  the 
le^al  title  was  ontsanding,  and  that  judicial 
proceedings  were  necessary  to  enable  vendor 
to  get  it,  and  the  vendee  has  a  omplete 
equity,  the  vendor  will  not  be  in  default  iu 


not  havinsr  the  legal  title  which  he  in  bound  to 
convey,   if  his    failure    was   occasioned  by 
necessary  delay  in  the  judicial  proceedings  ; 
Green  v.  Finucane.  5  H.  542. 
25.  Ability  to  make  title     See  Mutual  and 

DeFRNDR.XT  AND   LvDEPENDBNT    COVENANTS,  5. 

See  further  on  this  subject,  post,  sub-divi- 
sion  Rescission,  &c. 


7.  Bight  of  Vendee   in   Title   Bond  to  Besist 
Collection  of  Purchase  Honey. 

26.  Same :  When  title  is  defective.  Suit 
was  brought  for  the  last  instalment  of  the  pur- 
chase money  of  land  sold  by  bond  conditioned 
to  make  title  upon  payment  of  the  purchase 
money,  and  vendee  relied  on  the  fact  that 
vendor  had  no  title,  as  a  defence  to  the 
action  :  Hdd.  if  he  had  accepted  a  deed  and 
gone  into  possession,  he  could  not  defend  un- 
til there  was  an  actual  eviction  ;  but  where  a 
bond  is  executed,  the  covenants  are  mutual 
and  dependent,  and  the  vendee  cannot  be 
forced  to  part  with  his  money  until  the  ven- 
dor is  ready  to  make  title ;  Feemster  v.  May, 
13  S.  &  M.  275.  And  this  is  the  rule  gener- 
ally where  the  covenants  are  mutual  and  de- 
pendent; the  inability  of  the  vendor  to  make 
title  being  considered  as  a  failure  of  consider- 
ation for  the  promise  to  pay  the  purchase 
money;  Wigains  v.  McGimpsey.  13  S.  &  M. 
532.  The  rule  was  held  the  contrary  in  Mil- 
ler V.  Owens,  W.  244. 

As  to  the  right  to  make  the  defence  when 
the  covenants  are  independent,  see  ante.  23. 

For  the  rule  on  this  subject  where  vendee 
has  acdt'pted  a  deed,  see  pof^t.  29,  et  seq. 

27.  Same :  Where  vendee  had  noti-e  of  the 
defect.  *  Encumbrances  of  which  the  vendee 
had  notice  at  the  time  of  the  sale,  and  which 
have  not  been  enforced,  do  not  constitute  a 
failure  of  the  considerutioa  of  the  promise  to 
pay.  And  the  vendee  is  bound  to  take  notice 
of  judgment  liens  duly  enrolled.  Hence,  the 
existence  of  such  a  lien,  even  where  the  cove- 
nants are  mutual  and  dependent,  cannot  be 
set  up  as  a  defence  to  an  action  for  the  pur- 
chase money.  But  it  seems  if  a  sale  of  the 
land  had  been  made  under  it,  whereby  the 
title  had  passed  out  of  the  vendor,  the  rule 
would  be  different;  Wiggins  v.  McGimpsey, 
13  S.  &  M.  532.     See  post.  150. 

28.  Same ;  Sale  under  such  lien,  after  a 
rescission.  But  a  sale  under  such  a  lien,  made 
cifter  a  rescission  of  the  contract  by  the  ven- 
dor and  vendee,  would  not  be  a  good  defence 
to  an  action  for  the  purchase,  brought  by  an 
assignee.  The  vendee  having  full  notice  of 
the  assignment  at  the  time  of  the  rescission. 
For  having  such  notice,  the  rescission  could 
not  affect  the  assignee's  rights,  and  the  judg- 
ment lien  of  which  the  vendee  was  bound  to 
take  notice,  being  not  of  itself  a  good  de- 
fence. The  assignee's  right  to  recover,  was 
perfect  at  the  time  of  the  rescission;  and  a 
subsequent  sale  under  the  lien,  could  not  be 
held  to  constitute  a  failure  of  consideration, 
since  at  that  time,  the  interest  of  the  vendee 
in  the  land  had  been  revested  in  the  vendor 
by  his  own  act,  aud  he  cannot  complain  of 
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the  sale  of  another  man's  property  in  which 
he  had  no  interest;  Ih.    Seepo«i,  197. 

IV.  Bight  of  Vendee  having  Deed  to  resist 

Oolleotion  of  the  Purchase  Honey. 

1.  Necessity  for  Eviction. 

29.  Same.  A  vendee  in  possession  under 
a  deed  with  covenants  of  jreneral  warranty  of 
title  on^.  cannot,  when  sued  at  law  for  the 
purchase  mi  ney,  set  up  the  defence  of  a  fail- 
ure of  consideration,  by  showing  the  title  to 
be  bad,  unless  he  has  been  actually  evicted, 
or  there  was  fraud  in  the  sale;  Hot/  v.  Tnl- 
taftrro,  8  S.  &  M.  727;  Duncan  v.  Lave, 
lb.  744;  Johnson  v.  Jones,  IH  8.  &  M.  580; 
Heath  v.  Newman,  US.  &  M.  201 ;  Dennis 
v.  Heath,  Id.  2i  6 ;  Wiggins  v.  McGimpsey, 
18  S.  <fe  xM.  .532;  Gleiiny,  Thistle.  1  C.  42; 
\Vailes  v.  Cooper.  2  C.  208;  ^instead  v. 
Davis.  40  M.  7H5 :  S.  P.,  Burrus  v  WilJcn- 
8"n.  2  O.  .'S37 ;  Anderson  v.  Hill,  12  S.  A  M. 
679  ;  Miller- V.  Lamar,  43  M.  383;  Guice  v. 
Sellers.  4:^}J\.  ^2. 

30.  Same :  Rides  in  equity.  And  in  cases 
free  from  fraud,  the  rule  is  the  same  in 
equity  ;  mUy  v.  Hightower,  6  8.  &  M.  345  ; 
Vick  v.  Percy,  7  S  &  M.  256 ;  Anderson  v. 
Lincoln.  5  11.  279;  Johnson  v.  Jones.  13  8.  & 
M.  580  ;  unless  it  be  shown  that  the  vendor  is 
insol  ven  t,  which  fact  constitutes  the  exception, 
and  authorizes  the  interposition  of  a  court 
of  equity;  Johnson  v,  JoneSy  supra;  S.  P., 
Kihatrick  v.  Dye's  Heirs,  4  8.  A  M .  289 ; 
Mchonald  v.  Green.  9  8.  <fc  M.  138;  Wazles 
v.  Cooper.  2  C.  208;  G  art  man  v.  Jones,  lb. 
234 ;  Miller  v.  Lamar,  43  M.  383.  See  post, 
154,  et  seq. 

31.  What  is  eviction  under  this  rule.  ITiere 
is  no  breach  of  a  general  warranty  of  title 
without  an  actual  eviction  ;  but  where  at  the 
sale  a  third  person  is  in  possession  under  a 
paramount  title,  this  is  equivalent  to  evic- 
tion, if  he  refuses  to  surrender;  and  so  if 
vendee  be  ousted  by  one  having  paramount 
title,  but  in  that  case  the  vendee  must  show  the 
title  to  be  paramount ;  Witty  v.  Hightow^r, 
12  S.  &  M.  478  ;  Glenn  v,  Histle,  1  C.  42  ; 
Dennis  v.  Heath,  11  8.  &  M.  2U6.  And  the 
government  of  the  United  States  is  always 
considered  as  in  possession  of  its  own  land, 
and  a  sale  of  it  carries  possession.  And 
hence,  the  vendee  may  defeat  a  recovery  for 
the  purchase  money,  by  showing  that  the  land 
was  public  land,  and  has.  since  the  sale  to  him, 
been  sold  by  the  government  to  another  ; 
Glenn  v.  Thistle,  supra. 

32.  Same.  A  sale  by  the  sheriff,  under  an 
execution  against  the  vendor,  older  than  the 
sale  to  vendee,  followed  by  a  voluntary  aban- 
donment of  the  possession  by  the  vendee,  is 
not  equivalent  to  an  eviction  ;  Hoy  v.  Talia- 
ferro, R  8.  &  M.  727;  Duncan  v.  Lane,  lb. 

744;  Htath  v.  Newman,  11  8.  &  M.  201; 
Dennis  v.  Heath.  lb.  206. 

A  voluntary  surrender  by  vendee,  to  one 
havin?  paramount  title,  is  not  a  sufficient 
eviction  ;  nor  is  a  judgment  in  ejectment, 
without  execution  or  entry  undiT  it  by 
plaintiff,  an  eviction  ;  Dennis  v.  Heathy  118. 


&  M.  206.  Nor  is  a  sale  under  a  Tftli<l 
decree  in  chancery,  to  satisfy  a  prior  encum- 
brance, without  ouster,  an  eviction ;  Wilkin- 
son  V.  Burns,  2  G.  537. 

But  where  the  contract  is  executory,  a 
judgment  in  ejectment  would  have  the  same 
weiirht  as  an  actual  eviction  under  it;  Grttn 
V.  McDonald.  13  S.  &  M.  445. 

For  tortious  evictions,  see  po«^  222.223, 

33.  Same :  Encumbrances  tmown  to  vf-ndee. 
A  pnrchaser  who  has  tt;ken  a  conveyance  is 
entitled  to  no  relief  in  equity  against  encum- 
brances of  which  he  had  notice.  His  remedy 
is  on  his  covenant  of  warranty  of  title.  Nor 
can  he  recover  on  his  warranty  against  his 
vendor,  for  encumbrances  of  which  he  (vendee) 
held  on  the  land,  for  he  cannot  evict  himself; 
Stone  V.  Buckner.\2  S,  &  M.  73. 

34.  TT  here  sale  is  void.  But  the  rule  which 
requires  eviction,  beTore  defence  can  be  made 
for  defective  title,  does  not  apply  where  the 
sale  itself  is  void,  and  for  that  reason  confers 
no  title  (see  Executor  and  AnMiNisTRATOR, 
364.  26")).  But  this  defence  of  illegality  in 
the  sale,  can  only  be  made  when  the  action  is 
apainst  the  purchaser,  on  the  contract  of  sale 
itself,  and  is  not  available  where  a  vendee  or 
sub-vendee,  from  the  purchaser  at  the  illegal 
sale,  resells  with  a  general  covenant  of  war- 
ranty of  title ;  for  in  that  case  the  action  is 
not  on  the  illegal  contract,  but  on  u  subse- 
Quent  contract  between  other  parties,  and  the 
iilejrality  of  the  precedent  sale,  when  shown, 
is  but  a  mere  defect  in  the  title.  And  this 
rule  was  applied  when  the  administrator  h  "d 
purchased  from  his  vendee  (the  sale  to  the 
vendee  beinp  illegal),  and  then,  as  an  indi- 
vidual, resold  to  another,  who  undertook  to 
set  up  the  defence  ;  Duncan  v.  Lane,  8  S.  & 
M,  744  ;  8.  P..  Green  v.  Mc  Carroll,  2  0.  427; 
Williams  v.  Children,  2  C.  427. 

See  Executor  and  Administrator,  365, 
also,  post,  220. 

2.  Befenoe  of  Fraad  in  the  Sale,  and  failure  of 
Consideration. 

35.  Same.  Though  a  vendee  having  a  deed 
and  in  possession  cannot  defend  an  action  for 
the  purchase  money,  upon  the  ground  of  fail- 
ure of  consideration  arising  from  a  defect  of 
title,  yet  he  may  defend  for  any  fraud  arising 
in  the  contract  independent  of  and  apart  from 
any  defect  in  the  title  ;  Hill  v.  Anderson.  12 
S.  &  M.  679;  Johnson  v.  Jones.  13  id.  580. 
And  if  a  vendee  be  sued  at  law  for  the  pur- 
chase money,  and  fail  to  set  up  such  fraud  in 
the  sale,  being  unconnected  with  the  title,  as 
a  defence,  he  cannot  be  heard  to  complain  of 
it  in  equity  ;  Johnson  v.  Jones,  supra. 

36.  Same.  The  trustees  of  a  small  village 
promised  in  their  public  advertisement  giviog 
notice  of  the  sale  of  lots  in  it.  at  auction, 
that  they  would  build  a  male  and  female 
academy  therein.  They  failed  to  do  so, 
whereby  the  lots  became  worthless:  Hdd^ 
that  this  failure  constituted  a  failure  of  con- 
sideration as  to  the  purchasers  of  the  lots, 
and  they  were  not  bound  to  pay  for  the  lois 
purcha,4ed  by  them  ;  Brewer  v.  Ham's,  2  S. 
<fe  M.  84. 
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See  Frauds,  &c.,  6, 7, 10. 

37.  Same.  If  the  vendorof  a  lotin  a  small 
village  represent  to  the  pnrchaser  that  the 
Methodist  Conference  had  determined  to 
build  a  college  there,  and  would  build  it,  and 
the  vendee,  relying  on  the  representation, 
make  the  purchase ;  and  if  the  representa- 
tions be  untrue,  and  no  college  be  built,  the 
vendee  cannot  be  rompelled  to  pay  the  pur- 
chase money ;  Ellis  v.  Martin,  2  S.  &  M. 
187. 

38.  Fraudulent  represenlaiion  as  to  title : 
DiUy  of  the  vendee  to  show  it,  §x.  A  vendee, 
seeking  to  avoid  payment  of  the  purchase 
money,  upon  the  ground  that  the  vendor  had 
made  a  fraudulent  representation,  that  there 
was  no  encumbrance  on  the  land,  when  in 
fact  there  was  a  mortgage  lien  in  favor  of  a 
prior  vendor,  must  not  only  show  the  exis- 
tence of  the  lien  at  the  time  of  the  sale,  but 
he  must  show  that  he  has  been  injured  by  it. 
lie  mn8t,  therefore,  show  that  a  lien  still  ex- 
ists. Fraud  without  injury  is  no  ground  for  re- 
lief (citing  D'lviilson  v.  Moss,  5  H.  673; 
Halls  V.  Thompson,  1  S.  &  M.  443 ;  Moss  v. 
Davidson,  I  8.  <&  M.  112) ;  Hams  v.  Hanson, 
2  C.504.     See  Frauds.  &r.,  12,  12a,  25. 

39.  Same.  Vendee  cannot  resist  the  pay- 
ment of  the  purchase  money  by  showing  that 
the  vendor  represented  he  had  a  good  title 
(when  be  had  not),  the  representation  being 
made  in  good  faith.  Such  representation  is 
nothing  more  than  is  contained  in  the  cove- 
nants of  warranty,  in  a  more  solemn  form ; 

Minsiead  v.  Davis  40  M.  785. 

See  Frauds  and  Fraudulent  Reprbsrnta- 
TIONS,  12. 

40.  Paiiidl  failure  of  consideration. 
Whether  a  partial  failure  of  consideration 
arising  from  a  breach  of  warranty  of  title, 
can  be  set  up  against  an  action  for  the  pur- 
chase money;  Quceref  The  safer  rule  is  to 
leave  a  party  to  his  action  on  the  covenants 
in  the  deed ;  Fhipps  v.  Tarplet/.  2  tj.  433. 

41.  Same :  Ft  om  deficiency  in  the  quan" 
tity.  The  court  in  this  case  incline  to  the 
opinion,  that  where  the  quantity  of  acres 
warranted  in  a  deed  is  not  to  be  had,  the  fail- 
ure of  consideration  arising  therelrom,  being 
only  partial,  cannot  be  set  up  as  a  defence  at 
law,  unless  there  were  fraud  in  the  transac- 
tion ;  Kerr  v.  Caluit,  VV.  115.  See  Deed,  25a, 
et  seq. 

42.  Warranty  as  to  quantity:  Case  in 
judgmtnt.     Where  the  vendor  agrees  merely 

to  asfcign  certificates  of  entry  from  the  United 
States  land  office,  which  describes  the  land 
by  legal  sub-divisions,  and  contains  a  state- 
ment of  quantity,  he  will  not  be  responsible 
if,  on  a  survey,  there  should  be  a  deficiency 
in  quantity  ;  and  a  conveyance  of  a  single 
tract  without  specification  as  to  quantity, 
does  not  bind  the  vendor  to  warrant  the  par- 
ticular number  of  acres,  though  there  may 
have  been  an  expectation  of  both  parties, 
founded  on  documents  and  other  evidence 
known  to  both,  that  the  quantity  would  be 
greater  than  what  it  appeared  to  be  on  a 
subsequent  survey ;  Moore  v.  Vick,  2  H.  746. 

43.  Deficiency  where  conveyance  is  for 


**more  or  lessV  Where  in  a  deed  or  bond 
for  title,  the  number  of  acres  is  specified, 
with  the  superadded  words,  "more  or  less," 
no  deduction  will  be  made  from  the  price  for 
an  inconsiderable  deficiency.  These  words 
mean,  that  the  parties  will  mutually  risk  the 
number  stated  to  be  the  true  amount,  unless 
the  variation  be  considerable.  And  a  defi- 
ciency of  eighty  acres  in  a  tract  stated  to 
contain  one  thousand  acres,  was  held  to  be 
inconsiderable,  the  deficiency  being  only 
about  one-twelfth  of  the  amount  sold  ;  Phipps 
V.  Tarpley,2  C.  597. 

44.  Deficiency  occasioned  by  failure  of  title 

05  to  part.  Where  a  part  of  the  land  sold  is  in 
the  adverse  possession  of  another,  the  sale  is 
void  as  to  that  part,  and  the  vendor  will  be 
entitled  to  a  deduction  of  the  purchase  money 
for  that  part ;  lb. 

Y.  Bona  Fide  Pnrohases  for  Value. 
1.  Hast  be  a  Parohaser  for  Value. 

45.  Same.  A  purchaser  cannot  set  up  the 
defence  of  a  bona  fide  purchaser  for  value,  if 
he  be  a  mere  volunteer;  he  must  have  paid  a 
valuable  consideration  ;  Doss  v.  Armstrong, 

6  e.  258. 

46.  What  is  a  valuable  consideration.  To 
constitute  a  purchaser  for  a  valuable  con- 
sideration, the  purchaser  must  have  advanced 
some  new  consideration,  either  in  money  or 
property,  or  must  have  relinquished  a  pre- 
existing security  for  his  debt,  or  done  some 
act  on  the  faith  of  the  purchase  which  cannot  ^ 
be  retracted  (citing  Bobbins  v.  Calender, 
Freem.  Ch.  R.  295;  Rowan  v.  Adams,  S.  & 
M.  Ch.  R.  40 ;  Emanuel  v.  White,  5  G.  56; 
Pope  V.  Pope.  40  M.  516) ;  McLeod  v.  First 
National  Bank,  42  M.  99. 

8ee  Bills.  OF  Exchange,  &c.,  12,  116,145, 
233. 

46a.  Mortgagee.  A  mere  mortgagee  when 
the  debt  secured  is  an  antecedent  one,  is  not 
a  purchaser  for  value,  but  an  absolute  pur- 
chaser who  paid  the  purchase  by  an  antece- 
dent debt  is,  where  he  surrendered  a  judgment 
lien  ;  for  in  case  he  is  deprived  of  his  purchase 
he  cannot  be  placed  in  his  former  position, 
but  must  be  in  a  worse  one,  and  that  is  the 
reason  of  the  distinction  between  the  two 
cases ;  B  ton  v.  Barnes,  1  C.  136. 

47.  Satisfaction  of  pre-existing  debt.  It  is 
now  well  settled  thai  a  purc.«aser  who  takes 
the  property,  or  a  security  on  it,  in  satisfac- 
tion of  a  pre-existing  debt,  which  is  thereby 
discharged  and  extinguished,  is  a  purchaser 
for  value  within  the  rule  which  protects  bona 
fide  purchasers  for  value,  and  tnis  rule  also 
applies  to  the  transfer  of  negotiable  securities 
(citing  Upshatv  v.  Hargrove,  6  S.  &  M.  286 ; 
Love  V.  Taylor,  4  (J.  567.)  But  if  he  takes 
the  properly  as  a  mere  secirity  for  a  pre- 
existing debt,  which  remains  unsatisfied  and 
in  full  force,  he  is  not  a  purchaser  for  value ; 
Perkins  v.  Swauk,  43  M.  349.  in  this  last 
case.  Pope  v.  Pope,  40  M.  516 — so  far  as  it 
gives  countenance  to  the  idea  that  a  mort- 
gagee for  a  present  cotemporaueous  con- 
sideration is  not  a  bona  fide  purchaser  for 
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valae — is  overruled,  the  doctrine  being  that  a 
inortgagee,  as  well  as  an  absolote  purchaser, 
is  a  purchaser  for  value  if  he  pay  or  advance 
a  new  consideration,  or  extinguish  absolutely 
an  antocedent  debt. 

See  Fraudulent  Assignment,  14, 15 ;  Tpost 
99. 

2.  Must  be  a  Farehafer  of  the  Legal  Title. 

48.  Same.  The  words  "purchasers  for  a 
valuable  consideration  without  notice,"  in  our 
statute  of  registration,  mean  that  class  of  per- 
sons whom  the  courts  have  declared  to  be 
bona  fide  purchasers  for  value  without  notice, 
and  the  statute  protects  that  class,  and  no 
others.  It  is  well-settled  that  none  can  claim 
that  protection  except  purchasers  of  the  legal 
title,  and  that  in  all  cases  where  the  pur- 
chaser gets  a  mere  equity,  then,  as  to  other 
equities  even,  which  are  prior  in  time  to  his 
equity,  he  will  be  postponed  according  to  the 
maxim  qui  prior  eat  in  tempore  potior  et^t 
in  jure  ;  Wailes  v.  Cooper.  2  C.  2u8  ;  8.  P., 
Walton  v.  HargroveSf  42  M.  18. 

A  party  who  does  not  get  an  apparent 
good  legal  title  cannot  set  up  the  protection 
of  a  bona  fide  purchaser;  Lidoff  v.  Hart^  3 
C.  245;  PerJcins  v.  Swa7iky  43  M.  349;  and 
the  legal  title  must  also  be  vested  in  him  by 
a  completed  conveyance ;  Kilcrease  v.  Lum^ 
7  G.  569 ;  S.  P..  Birker  v.  Foy,  43  M.  260. 

49.  Same:  Example.  Therefore,  when  a 
purchaser  had  notice  of  an  outstanding  un- 
registered mortgage  at  the  time  of  the  pur- 

•  chase,  and  whereby  he  only  acquired  the 
equitable  title  remaining  in  the  mortgagor, 
he  would  be  postponed  to  a  second  outstand- 
ing unregistered  mortgage  of  which  he  had 
no  notice,  for  this  mortgage  is  prior  in  time 
to  the  purchase  ;    Wailes  v.  Cooper,  2  0.  208. 

8.  The  Want  of  Notioe. 

50.  What  is  notice.  A  vendee  is  bound  to 
take  notice  of  all  encumbrances  which  are 
recited  in  the  title  deeds  of  tiis  vendor,  and 
under  which  he  derives  title,  and  he  cannot 
insist  on  want  of  notice  of  such  recitals,  by 
denying  that  he  read  them  ;  Wailes  v.  Cooper, 
2C.  2«»8;  Chew  v.  Calvert.  W .  b4 ;  Gordon 
V.  Sizer,  10  G.  805.  And  so  when  a  pur- 
chaser cannot  make  out  his  title,  but  by  a 
deed  which  leads  to  another  fact,  he  is 
chargeable  with  notice  of  that  fact ;  Martin 
V.  Nash,  2  G.  324.  If  the  deed  or  outstand- 
ing encumbrance  be  registered,  the  purchaser 
is  bound  to  lake  notice  of  it ;  Leonard  v. 
Corlty.  43  M.  687.  See  Notice,  1,  and  pod 
102,  1 106. 

51.  As  to  notice  arising  from  possessitm^ 
see  Notice,  2,  13;  from  want  of  possession 
same  title,  3  ;  from  inadequate  price,  same 
title,  5.  6 ;  from  want  of  deed  by  vendor,  see 
post.  56. 

51a.  Putting  party  on  inquiry.  What- 
ever puts  a  party  on  inquiry,  is  notice  of 
whatever  that  inquiry,  conducted  with  rea- 
Bi»nable  and  ordinary  diligence,  would  lead  to 
a  knowledge  of,  and  it  is  the  duty  of  the  pur- 
chaser lo  make  the  inquiry ;  McLeod  v.  First 


National  Bank,  42  M.  99 ;  S.  P..  Parker  t. 
i'^oy,  43  M.  260. 

516.  Notice  to  agent.  Whenever  a  party 
purchases  property  through  the  agency  of 
another,  notice  of  the  rights  of  third  parties 
to  the  property  communicated  to  that  agent 
during  the  negotiation,  will  be  h^ld  in  any 
controversy  in  relation  to  it,  with  such  third 
parties,  as  equivalent  to  direct  notice  to  the 
principal ;  Boss  v.  Houston.  3  C.  591.  See 
Principal  and  Agent,  10,  90,  91,  and  pod, 
137. 138. 

52.  Notice  from  vendor.  Where  the  only 
notice  that  a  purchaser  has  of  a  previous  ex- 
ecutory agreement  by  the  vendor  to  sell  the 
land  to  another,  is  the  statement  of  the  ven- 
dor, who  at  the  same  time  told  him  that  the 
sale  had  been  rescinded,  he  will  be  justified 
in  acting  on  the  statement  as  if  the  whole 
were  true,  the  land  being  wild  and  unocen- 
pied ;  CuHis  v.  Blair,  4  C.  309. 

53.  Same.  Notice  given  by  the  vendor  to 
the  vendee,  of  an  outstanding  unregistered 
encumbrance  is  good,  though  the  vendee  did 
not  believe  the  communication,  and  thought 
that  it  was  made  by  the  vendor  as  a  pretext 
for  breaking  up  the  trade;  Wailes  v.  Cooper, 
2  C.  208. 

54.  Notice  to  principal  does  not  affect  a 
surety.  Where  a  party,  about  becoming 
surety  for  another  for  the  purchase  money  of 
land,  stipulates  at  the  time,  that  the  vendor 
shall  convey  the  land  directly  to  him,  in  order 
to  indemnify  him  as  surety,  and  it  is  accord- 
ingly done,  he  can  defend  on  the  title  so  pro- 
cured^  as  a  6owa  fide  purchaser  for  value, 
notwithstanding  the  principal,  for  whose  use 
the  land  was  bought,  has  notice  of  an  oat- 
standing  encumbrance ;  /6. 

55.  l^hen  notice  may  be  given:  Before 
payment  or  conveyance.  If  notice  be  given 
before  payment,  though  after  a  purchase  in 
good  faith,  the  purchaser  cannot  claim  the 
protection  of  a  bona  fide  purchaser;  Lisloff 
V.  Hart.  3  C.  245.  And  so  if  the  velidee  get 
notice  before  payment,  or  before  he  has  re- 
ceived a  conveyance  for  the  land ;  Kilcrease 
V.  Lum,  7  G.  .569. 

56.  Same :  Case  in  judgment.  A  father 
bought  land,  aiid  took  a  deed  in  the  name  of 
an  infant  son;  but  resided  on  it,  claiming 
title  and  ownership,  the  son  being  a  member 
of  his  family.  The  deed  to  the  son  was  not 
recorded.  The  father  sold  the  land  to  another, 
and  received  payment.  When  the  convey- 
ance was  to  1)0  made,  he  staled  to  the  vendee, 
that  the  deed  to  his  son  had  been  made  to 
him  by  mistake;  and  he  destroyed  that  deed, 
and  caused  another  to  be  made,  so  as  to  con- 
vey title  to  the  vendee,  who  afterwards,  in 
opposition  to  the  son's  claim,  set  up  as  a  de- 
fence, that  he  was  a  br^a  fide  purchaser  for 
value.  Held,  that  the  defence  could  not 
avail  him.  as  the  father  bad  no  title  whatever; 
that  if  he  did  not  pay  the  money,  until  he 
knew  the  deed  was  made  to  the  son,  then  he 
had  notice ;  if  he  paid  before,  he  should  hate 
asked  for  the  father's  title  deed,  and  this 
would  have  led  to  notice.  Having  trusted  to 
the  father's  word,  he  could  not  claim  the  pro* 
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tecTion  of  a  hova  fide  purchaser;  Lialoff  t. 
Hart  H  0.  245. 

o7.  Notice  after  partial  payment  The 
role  thai  payment  ot  a  part  of  the  purchase 
money,  before  notice,  although  not  sufficient 
to  invest  the  vendee  with  the  character  of  a 
bona  fid^  purchaser,  as  it  regards  the  estate 
purchased,  yet  gives  him  the  right  to  require 
reimbursement  from  the  owner,  as  the  con- 
dition of  giving  way  to  his  title,  seems  to  ac- 
cord with  the  principles  of  justice  and  reason, 
and  should,  therefore,  be  recognized  by  the 
courts  of  this  State.  And  when  such  partial 
payment,  so  made  before  notice,  is  equal  to 
the  value  of  the  estate  purchased,  at  the  time 
of  the  final  decree,  a  bill  to  enforce  the  en- 
cumbrance, wh^ph  is  a  mere  lien  on  the  land, 
will  be  dismissed  ;  Servis  v.  Beatty,  3  G,  52. 

bee  post,  98 

4.  Mifoellaneoni. 

58.  Purchaser  from  raudtdent  pnrcliaser, 
A  bona  fide  purchaser  from  a  fraudulent  pur- 
chaser, will  be  protected ;  Boon  v.  Barnes, 
1  C.  136. 

69.  Same:  Instance.  A  vendee  for  a  valuable 
consideration  without  notice,  from  the  origi- 
nal purchaser  from  an  administrator,  where 
there  was  a  want  of  power  in  the  adminis- 
trator to  sell,  will  not  be  protected  in  a  case 
where  the  administrator  sold  the  certificate 
of  entry  from  the  United  States  to  his  intes- 
tate ;  and  the  purchaser  from  him,  before  his 
sale  to  the  vendee,  obtained  a  patent  in  his 
own  name  from  the  United  States  govern- 
ment ;  Wiliiamson  v.  Williamson^  3  S.  &  M. 
715. 

60.  Purchaser  from  agent  whose  power  has 
been  revoked.  A  person  taking  a  deed  from 
an  agent  whose  power  of  attorney  is  of  record, 
is,  nevertheless,  bound  to  notice  a  deed  made 
by  the  principal  directly,  and  put  on  record 
subsequent  to  the  recording  of  the  power  of 
attorney ;  Shipwith  v.  Robinson.  2  U.  688. 

61.  Wa'ver  of  rights  in  favor  of  purchaser 
by  acquiescence,  lii  1815,  C.  sold  his  possessory 
right,  as  a  settler  on  land  ceded  by  Spain  to 
the  United  States,  and  in  1817,  the  land  was 
confirmed  to  him.  His  vendee  went  into  pos- 
session, and  C.  never  alterwards  claimed  the 
land.  His  vendee  afterwjirds  sold  to  K.,  who 
occupied  the  land  till  1837,  when  he  sold  to 
N.  Both  K.  and  N.  made  valuable  improve- 
ments on  the  land.  C  in  his  life  time,  and  his 
heirs  afterward  residing  in  the  neighborhood, 
and  some  of  C.'s  heirs  bought  part  of  the 
land  from  K.  The  heirs  acquiesced  in  the 
title  of  the  occupants  till  1843.  The  convey- 
ance from  U.  to  his  vendee,  was  defective  in 
not  having  a  seal :  Held,  that  under  the  cir- 
cumstances, it  was  a  bona  fide  purchase,  and 
that  C.*8  heirs  were  est.-pped  by  their  silence 
and  acquiescence ;  Nixon's  Heirs  v.  Carco's 
Heirs.  6  C  414.     Sec  post.  66,  67. 

62.  Judgment  creditor  and  purchaser  at  exe- 
cution sah.  as  bona  fidt  purchaser.  A  judg- 
ment creditor  (and  the  purchaser  at  sherifi*'s 
sale  who  stands  exactly  in  his  shoes)  is  not  a 
bona  fide  purchaser  for  value,  but  a  mere 
volunteer.    The  judgment  is  a  lien  only  on 


the  actual  interest  of  the  debtor,  and  that  is 
all  the  creditor  or  purchaser  at  sheriff's  sale 
gets.  The  rule  is  different  where  the  cred- 
itor gets  a  conveyance  of  the  legal  title  by 
mortgage,  or  a  particular  assignment  for  his 
benefit.  Judgment  creditors  and  general  as- 
signees— the  assignees  of  bankrupts  and  in- 
solvents— take  by  operation  of  law,  and  the 
law  gives  them 'only  the  interest  of  the 
debtor  (criticising  and  explaining  Kilpatrick 
V.  Kilpatrick.  1  C.  124,  for  which  see  Shkk- 
IFF,  &c.,  130. ;  Kelly  v.  Mills,  41  M.  267. 

See  Sheriff  and  Sheriff's  Sale,  129, 130, 
131.  Post.  94,  95. 

63.  Same.  Hence,  when  the  debtor  holds 
the  legal  title  by  an  absolute  deed,  but  is  a 
mere  trustee  by  implication  of  law,  a  judg- 
ment against  him  does  not  bind  the  beneficial 
interest  of  the  cestui  que  trust,  though  the 
creditor  has  no  notice  of  it;  Kdly  v.  Mills^ 
supra;  and  his  rights  are  subordinate  to  the 
secret   lien   of   the  vendor  of   the    debtor; 

Walton  V.  Hararoves,  42  M.  18 ;  for  which 
see  Sheriff  andf  Sheriff's  Sale  131. 

64.  TJie  rule  as  affected  by  the  Registry 
Acts.  But  this  rule  does  not  extend  to  cases 
within  the  operation  of  the  Registry  Acts; 
thus  where  a  debtor  having  sold  his  land,  and 
his  vendee  having  failed  to  record  his  deed 
within  the  time  limited,  a  judgment  was 
rendered  against  the  debtor,  after  the  sale 
and  before  record  of  the  deed,  the  credi- 
tor being  without  notice  of  the  sale,  it  was 
held  that  the  creditor  was  entitled  to  sub- 
ject to  his  judgment,  the  actual  interest  of 
the  debtor  in  the  land  at  the  date  of  the 
judgment,  unaffected  by  the  unrecorded  con- 
veyance (citing  Henderson  v.  Downing.  2  C. 
106;  Hai-per  v.  Tapley,  6  G.  506);  Kelly  v. 
Mills,  supra.  See  Registration,  15,  16,  20. 
Deed  4.\  46.  53.  Judgment  113.  Husband 
AND  Wife,  38a. 

65.  Mala  fide  purchaser.  If  vendor  sells 
again  to  another  who  has  notice  of  the  first 
sale,  the  last  vendee  will  be  a  trustee  for  the 
first  purchaser ;  and  a  court  of  equity  will 
compel  hini  to  convey  to  the  first  purchaser ; 
and  in  a  bill  by  the  first  vendee  for  specific 
performance,  the  last  vendee  is  a  necessary 
party  ;  Stone  v.  Buckner,  12  S.  &  M.  73. 

65a.  Same.  A  maJa  fide  purchaser  of 
land  from  an  administrator  in  chief,  is  not 
entitled  to  have  relunded  the  purchase 
money  which  he  has  paid,  upon  a  nullifiction 
of  the  sale  by  the  administrator  de  bonis  non; 
Foi-niquet  v.  Forstail,  5  G.  87. 

656.  Bona  fide  purchaser  entitled  to  have 
his  bid  rejunaed.  A  bona  fide  purchaser  of 
realty,  ai  a  sheriff^s  sale,  when  the  execution 
was  issued  alter  the  defendants*  death,  is 
entitled,  upon  the  sale  being  set  aside,  to 
have  his  bid  refunded,  if  the  judgment  were 
a  lien  on  the  land ;  Cook  v.  Toumbs,  7  G. 
685. 

65c.  That  the  rule  extends  to  purchasers 
of  personalty,  see  Chancery,  sub-division 
Bona  Fide  Purchaser. 

TI.  Estoppels  to  Owner  to  set  up  his  Title, 

66.  Allowing  one  to  improve  land'.    If  one 
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knowingly,  though  he  acts  passively  by  look- 
ing on,  suffer  another  to  purchase  and  ex- 
pend money  on  land  under  an  erroneous  opin- 
ion that  he  has  title,  without  making  bis  claim 
known,  he  shall  not  afterwards  be  permitted 
to  exercise  his  legal  rights  against  such  pur- 
chaser ;  Nixon^s  Heirs  v.  Carcos'  Heirs^  6 
C.  414;  S.  P.  Dickson  v.  Gretn,  2  C.  612; 
digested  in  Estoppel.  4. 

67.  Same,  And  this  rule  is  applied  with 
more  stringency  when  the  acquiescence  is  so 
lonir  as  to  be  fortified  by  legal  pre-emptions 
arising  from  possession  for  a  great  lapse  of  time 
without  interruption ;  Nixon's  Heirs  v,  Carcos' 
HcirSf  supra.    See  antCj  61. 

Vn.  Specific  Performance. 

See  Chancery,  sub-division  Specific  Per- 
formance, for  the  matter  of  this  title  gen- 
erally, Hud  post,  171.  163,  190.  196.  204. 

68.  Vendor's  riglU  to,  for  collection  of  pur- 
chase  mt/nt^y.  A  vendor  who  has  given  a 
bond  to  make  title  upon  payment  of  the  pur- 
chase money,  may,  upon  the  failure  of  his 
vendee  to  pay  at  maturity,  maintain  a  bill  in 
equity  for  a  specific  performance,  and  on 
failure  of  the  vendee  to  comply,  may  have 
the  land  sold  to  pay  the  purchase  money  ; 
Dollahite  v.  Ome.  2  S  &  M.  590 ;  Tanner  v. 
Hicks.  4  S.  &  M.  294 ;  Burke  v.  Gray.  6  H. 
527  ;  Pitts  V.  Parker,  44  M.  247  ;  Smith  v. 

Wdls,  44  M.  296. 

69.  Same :  Right  of  assignee  of  purchase 
money.  And  in  such  a  case,  if  the  purchase 
money  has  been  assigned,  the  assignee  may. 
either  jointly  with  the  vendor  as  co-com- 
plainant, (»r  by  making  him  a  co-defendant 
with  the  vendee,  maintain  a  bill  for  specific 
performance,  and  on  default  of  the  vendee  to 
pay,  may  have  a  sale  of  the  land  to  pay  the 
debt  (citing  Dollahite  v.  Ome,  supra) ; 
Taiiner  v.  Hicks.  4  S  &  M.  294;  Pitts  v. 
Parker.  44  M.  247. 

70.  Where  interest  sold  is  uncertain.  A 
bill  to  enforce  a  vendor's  lien  bears  a  strong 
resemblance  to  a  bill  to  foreclose,  and  to  a 
bill  to  enforce  specific  performance,  neither 
of  which  can  be  maintained,  where  it  is  utterly 
uncertain  what  interest  in  the  land  has  been 
sold ;  Allm  v.  Bennett.  8  S.  &  M.  072. 

71.  As  to  duly  of  vendor  to  tender  a  deed, 
and  of  vendee  to  pay  the  money  precedent  to 
filing  the  bill,  see  .Mutual  and  Depkndknt. 
AND  Independent  (Jonvknants,  9, 10,  and  post, 
172  to  192. 

72.  Filing  of  bill  prematurely :  Case  in 
judgment.  S.  bought  a  tract  of  laud,  and 
took  a  bond  for  title  upon  payment  of  the 
purchase  money,  for  which  he  executed  his 
iiotHs.  S.  afterwards  sold  a  portion  of  the 
land  to  K.,  upon  the  same  credit,  and  execu- 
ted a  similar  bond  for  title.  M.  was  after- 
wards admitted  as  an  equal  partner  with  S. 
in  the  remainder  of  the  land  not  sold  to  E., 
and  the  joint  notes  of  S.  and  M.,  and  a  title 
bond  to  them  substituted  in  the  place  of  the 
original  bond  and  notes  given.  Afterwards, 
8.  assigned  his  interest  in  the  title  bond  to 
M.,  who  agreed  to  pay  the  joint  notes  for 


the  purchase  money,  and  to  make  a  title  to 
that  portion  sold  to  E.,  when  he  paid  there- 
for. The  right,  however,  to  the  proceeds  of 
E.'s  notes  was  reserved  to  S.,  who  endorsed 
two  of  them  to  others,  retaining  the  one  last 
falling  due. 

M.  procured  a  title  to  the  land  and  paid 
the  purchase  money  thet'efor  before  the  last 
note  fell  due,  but  refused  to  make  a  title  to  E. 
on  the  request  of  S.,  who  thereupon  filed  this 
bill  to  compel  M.  to  make  title  to  E. :  Hdd, 
that  the  bill  was  prematurely  filed ;  May  v. 
Sullivan,  8  G.  541. 

73.  Same:  Parties.  Where  the  vendor  in 
a  title  bond  conditioned  to  make  title  ou  pay- 
ment of  the  purchase  money,  has  transferred 
one  of  the  notes  for  the  purchase  money, 
and  retained  the  others,  he  must,  in  a  bill 
filed  to  procure  the  title  to  be  made  to  his 
vendee  by  a  third  party  in  whom  it  is  vested, 
so  that  he  may  collect  the  purchase  m«)iiey, 
make  both  his  vendee  and  the  holder  of  the 
transferred  notes  parties  ;  lb. 

Yin.  Vendor's  Lien. 

1,  Its  Kature,  Derivation   and   Policy  when  it 
Exists  Between  the  Original  Parties. 

74.  Whence  and  how  derived.  In  a  sale  of 
realty,  payment  constitutes  a  part  of  the 
contract,  and  therefore  when  the  whole  or 
any  part  of  the  purchase  money  remains  un- 

f):iid,  it  is  a  rule  derived  from  the  Roman 
aw,  that  the  vendor  has  a  lien  on  the  estate 
for  the  payment  of  the  unpaid  price.  The 
lien  is  a  part  of  the  contract  of  sale  (raided 
by  implication  of  law),  and  consiiintes  the 
vendor's  security,  and  it  subsists  unrainst  the 
vendor  and  his  heirs,  and  all  who  claim  under 
him  with  notice  ;  Clower  v.  Raicltngs,  9  S.  & 
M.  122  ;  S.  P.,  Pitts  V.  Parkvr.  44  M.  247. 

75.  Vendee  a  trustee  for  the  lien.  From 
the  time  of  the  sale  the  vendor  becomes  a 
trustee  of  the  title  for  the  vendee,  antl  the 
latter  becomes  a  trustee  of  the  pnrchiwe 
money  for  the  former.  Each  has  a  lien  on 
the  estate,  the  vendor  for  the  unpaid  pur- 
chase money,  ami  the  vendee  for  the  mouey 
paid  or  for  the  title  ;  Money  v.  Dorsey,  T  S. 
&  M.  15.  The  vendee  does  not  hold  the  laiid 
adversely  to  the  lien,  but  as  a  trustee  fur 
vendor,  until  payment  of  the  purchase  money; 
Walt  n  v.  Hargroves,  42  M.  18 ;  Dodge  v. 
Eva7is,  43  M.  570. 

76.  Sayne :  Exists  between  vendor  and  ven- 
dee alone.  'I'he  vendor's  lien  is  founded  upon 
an  implied  trust  between  vendor  and  vendee, 
and  exists  between  them  alone,  being  incapa- 
ble of  assignment,  and  incap  'ble  of  existence, 
except  where  the  relation  of  vendor  and  ven- 
dee  is  created  by  the  contract.  It  is  not  crea- 
ted by  express  ai^reemenl,  but  is  implied  from 
a  sale  on  a  credit.  Where,  therefore,  a  third 
party  pays  the  purchase  money  at  the  reqaeat 
of  the  vendee,  with  the  understanding  and 
agreement  that  the  vendee's  debt  to  him  thus 
created,  shall  be  considered  as  for  the  par- 
chase  money  of  the  land,  and  that  the  lien 
shall  exist  as  if  he  were  vendor,  no  lien  will 
be  created.    The  creditor  in  such  a  case  is 
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not  a  vendor,  which  is  necessary  to  the  crea- 
tion of  the  lien,  and  the  parol  agreement, 
that  he  shonid  have  the  Hen.  is  void  by  the 
Btatate  of  fraads ;  Skagga  v.  Nelson^  3  C.  88; 
Pitta  V.  Ptirker,  44  M.  247. 

76a.  No  h'eii,  if  sale  void.  There  can  be  no 
lien  if  there  be  no  vendor  and  vendee,  or  if 
the  sale  be  void  by  the  statute  of  frauds ; 
and  hence,  if  the  writing  be  ho  uncertain  as 
to  the  interest  conveyed,  thai  the  sale  is  a 
nnllity,  there  will  be  no  lien ;  Allen  v.  Ben- 
netL  8  S.  A  M.  672. 

77.  Who  is  vefidor :  He  need  not  be  gran- 
tor. In  this  case,  E.  made  a  sale  by  title  bond 
to  C,  but  the  title  being  in  S.,  the  latter,  at 
E.'s  request,  made  the  deed  directly  to  C. ; 
and  on  this  state  of  facts,  the  vendor's  lien 
was  enforced  in  favor  of  E.,  without  ques- 
tion^; Hnlloway  v.  Ellis,  3  C.  103. 

78.  Same,  There  is  a  distinction  between 
the  meaning  of  the  terms  **  grantor "  and 
"  vendor."  The  former  means  he  who  makes 
the  deed  and  the  grant ;  the  latter  includes 
also  one  who,  having  a  beneficial  interest  in 
the  land,  contracts  to  sell  it,  and  procures 
the  person  who  has  the  legal  title  to  convey 
to  his  vendee;  and  in  such  case  the  seller 
18  the  real  vendor  to  whom  the  vendor's  lien 
results  (citing  Ellis  v.  Hollowaj/,  supra); 
Russell  V.  Watt.  41  M.  602. 

79.  Savfte :  Case  in  iudament.  The  father 
gave,  by  parol,  land  to  his  daughter,  who  after- 
wards sold  it  by  parol  sale;  the  father,  at 
her  request,  making  the  deed  :  Held,  that  the 
daughter  was  vendor,  and  could  enforce  the 
lien  ;  and  that  a  parol  gift  of  land  is  not 
void,  but  only  voidable  at  the  election  of  the 
donor,  and  if  he  affirm  it  by  making  a  deed 
to  the  vendee  of  the  donee,  it  cannot  after- 
wards be  questioned ;  75. 

80.  The  nature  of  the  debt :  Collateral  ob- 
ligation.  In  order  to  create  the  vendor's  lien, 
there  must  be  a  debt  for  unpaid  purchase 
money  to  a  fixed  amount  due  directly  to  the 
vendor.  If  the  obligation  of  the  vendee, 
though  given  in  consideration  of  the  sale  of 
land  to  him  by  vendor,  be  a  collateral  cove- 
nant, or  be  for  the  discharge  of  a  liability  of 
the  vendor  to  a  third  party,  there  is  no  lien, 
unless  one  be  expressly  reserved  ;  for.  in  that 
case,  the  obligation  of  the  vendee  appears  to 
be  taken  as  a  substitute  for  the  purchase 
money ;  Patterson  v.  Edwards,  7  C.  67. 

81.  Same:  Purchase  money  payable  in 
specific  articles.  The  vendor's  lien  exists, 
notwithstanding  an  agreement  appended  to 
the  note  for  the  purchase  money  (it  being  for 
money)  that  it  might  be  discharged  by  the 
delivery  of  specific  articles.  Patterson  v.  Ed- 
wardsj  supra,  is  not  contrary  to  this.  That 
case  held  only  that  where  the  vendor  took 
from  the  vendee  a  covenant  to  pay  the  ven- 
dor's notes  to  a  third  party,  no  lien  existed  as 
a  security  for  the  damage  resulting  fr«»m  a 
breach  of  the  covenant;  Harvey  v.  Kdley, 
41  S.  &  M.  490. 

82.  Exists  when  no  security  taken.  The 
vendor  who  takes  no'security  for  the  payment 
of  the  purchase  money,  has  a  lien  on  the  Innd 
for  its  payment,  and  this  lien  remains,  unless 
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waived,  as  long  as  the  land  remains  in  the 
hands  of  the  original  purchaser;  Stewart  y, 
Ives,  1  S.  &  M.  197 ;  Upshaw  v.  Hargrove,  6 
M.  286. 

82a.  Lien  released:  Case  in  judgment, 
Brigg  &  Williams  bought  land  on  a  credit 
and  took  a  bond  for  title  on  payment  of  the 
purchase  money.  Williams  sold  his  interest  to 
one  Nathan,  by  endorsing  on  the  title  bond  a 
direction  to  the  vend<»r  to  make  title  to 
Nathan  for. his  one-half  interest,  whenever 
Nathan  should  discharge  to  the  vendor  the 
liability  of  Williams  for  the  purchase  money. 
The  vendor  recovered  judgment  against  Brigg 
&  Williams  for  the  purchase  moLey,  and 
Nathan  then  made  a  verbal  sale  of  his  inter- 
est to  Thompson,  who,  through  Brigg.  pre- 
vailed on  the  vendor  to  make  him  a  deed  for 
Williams'  interest.  $1,000  of  the  purchase, 
however,  still  remaining  unpaid.  Brigg  & 
Williams  filed  this  bill  to  enforce  the  vendor's 
lien  for  that  amount  against  Thompson  and  the 
heirs  of  Nathan  :  Held,  that  B.  &  W.  hud  no 
lien,  as  they  had  never  paid  the  amount 
claimed,  to  the  vendor ;  and  that  Williams* 
remedy  for  the  making  of  the  deed  to  Thomp- 
son, contrary  to  his  directions  written  on  the 
bond,  was  to  file.a  bill  to  be  relieved  of  his 
liability  to  the  vendor  for  the  balance  of  the 
purchase  money,  as  the  deed  was  authorized 
by  him  to  be  made  only  on  the  condition  of 
his  discharge ;  Thompson  v.  Williaim,  10  S. 
&  M.  173. 

83.  Lien  extends  to  the  pitrchase  money. 
The  vendor's  lien,  where  there  has  been  a  re- 
sale to  a  sub-vendee  with  notice,  extends  to 
the  purchase  money  in  the  hands  of  the  sub- 
vendee,  as  well  as  to  the  land ;  but  his  right 
to  the  money  is  no  higher  than  bis  right  to 
the  land.  If  the  purchase  mone^^  be  paid 
before  notice,  or  if,  before  notice,  the  vendee 
has  come  under  an  obligation  to  a  third 
person,  from  which  he  cannot  be  relieved,  the 
lien  is  lost ;  lb, 

83a.  There  must  be  a  title  to  which  it  can 
attach.  The  vendor's  lien  is  not  founded 
upon  matter  of  record  or  express  contract, 
but  is  merely  implied  from  the  presumed  in- 
tention of  the  parties ;  and  whether  it  be 
treated  as  a  trust  or  natural  equity,  its  very 
nature  implies  the  existence  of  a  title,  either 
legal  or  equitable,  in  the  vendee,  on  which  it 
may  attach;  and  hence,  where  the  vendor 
executes  only  a  bond  to  make  title  on  pay- 
ment of  the  purchase  money,  retaining  the 
title  in  himself,  there  is  no  vendor's  lien ;  Ser- 
vis  V.  Beatty,  3  G.  52  ;  S.  P.,  Burke  v.  Gray, 
6  H.  527.     See  nost,  90. 

836.  Same.  Notwithstanding,  if  the  ven- 
dor die,  or  by  fraud  and  collusion  between 
his  administrator  and  the  vendee,  the  latter 
execute  a  deed  under  the  order  of  Probate 
Court,  when  the  purchase  money  is  not  paid, 
the  deed,  not  being  absolutely  void,  but  only 
voidable  at  the  election  of  the  parties  inter- 
ested, vests  a  de  facto  title  in  the  vendee, 
upon  which  the  vendor's  lien  will  attach  ;  lb, 

2.   Waiver  of  the  lien  by  taking  Security  for 
the  Purchase  Monejr. 

84.  ,Waiver  by  taking  security  :    Rule  on 
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this  subject.  The  veo dor's  lien  may  be 
waived  or  relinquished.  The  court  inclines 
to  favor  the  rnle  that  where  an  absolute  deed 
is  made,  and  independent  security  taken  for 
the  purchase  money,  that  this  is  per  se 
a  waiver  of  the  lien  —  the  vendor  having 
carved  out  his  own  security.  But  it  was 
held,  that  if  the  true  rule  were  that  the  taking 
of  independent  security  was  a  waiver  or  not, 
according  as  the  circumstances  would  show, 
or  not  show,  an  intention  of  the  parties  to 
waive  the  lien,  that  then,  if  after  a  sale  with 
security,  but  without  a  deed,  the  vendee 
make  a  deed  in  order  to  enable  the  vendor  to 
mortgage  the  estate  to  raise  money  to  pay 
for  it.  this  would  be  a  waiver  of  the  lien ; 
Clower  v.  EawU'ngs.  9  S.  a  M.  122.  A  ven- 
dor making  an  absolute  deed,  and  taking  per- 
sonal security,  thereby  waives  the  vendor's 
equitable  lien  (citing  Clower  v.  Rowlings,  as 
supporting  this  view):  Johnson  v.  SugOj  13 
S.  &  M.  346;  S.  P.,  Burke  v.  Gray,  6  U. 
627.     Sed  vide  post  86. 

85.  Same :  Case  in  judgment.  The  ven- 
dor executed  a  title  bond  to  the  vendee,  obli- 
gating himself  to  make  a  deed  when  the  pur- 
chase money  was  paid ;  after  the  death  of 
the  vendee,  his  administrator  transferred  to 
the  vendor,  in  discharge  of  the  purchase 
money,  a  note  on  a  third  party,  and  guaran- 
teed its  pavment ;  and,  at  the  same  time,  re- 
ceived a  deed  from  the  vendor,  which  he 
promised  not  to  place  on  record  until  the 
vendor  was  satisfied  as  to  the  payment  of  the 
note  so  transferred  to  him.  The  collection 
of  this  last  mentioned  note  was  afterwards  de- 
feated by  reason  of  a  failure  in  the  consider- 
ation thereof,  and  the  vendor  thereupon  filed 
this  bill  to  enforce  his  lien  for  the  unpaid 
purchase  money:  Held,  that  the  reception  of 
the  note,  and  the  guaranty  of  the  adminis- 
trator, in  discharge  of  the  purchase  money, 
was  a  waiver  of  the  vendor's  lien,  the  court 
saying,  it  is  too  well  settled  to  admit  of  con- 
troversy, that  where  a  distinct  and  indepen- 
dent security  is  taken  for  the  purchase  money, 
the  lien  is  discharged  ;  Johnston  v.  Union 
Bank  of  Tennessee,  8  G.  526. 

86.  Same:  Case  in  judgment.  Vendor 
made  an  absolute  deed,  and  took  from  vendee 
his  note,  with  personal  security.  Vendor 
tiled  his  bill  to  enforce  the  vendor's  lien, 
alleging  that  it  was  distinctly  understood  at 
the  sale,  that  the  vendor's  lien  should  be  re- 
tained as  a  security  for  th&  purchase  money, 
and  that  the  personal  security  taken  was 
merely  additional  thereto:  iTe/d,  on  demurrer 
to  the  bill : 

1,  That  the  rule  is,  to  sustain  the  vendor's 
lien  whenever  the  vendor  has  taken  the  mere 
personal  security  of  the  vendee  only,  unless 
there  is  an  express  ajjreement  between  the 
parties  to  waive  the  lieu;  and,  on  the  other 
hand,  to  consider  the  lien  as  waived,  when- 
ever any  security  is  taken  on  the  land  or 
otherwise,  for  the  whole  or  any  part  of  the 
purchase  money,  unless  there  is  an  express 
agreement,  that  the  equitable  lien  shall  be 
retiined. 

jf.  The  taking  of  the  note  of  the  purchaser 


with  a  third  person  as  snrety  thereon,  is 
prima  facie  evidence  only  of  a  waiver  of  tlic 
lien ;  and  the  burden  is  on  the  vendor  to 
show,  by  the  most  urgent  and  irresistible 
circumstances,  that  it  is  not  to  have  that 
effect,  and  the  demurrer  was  therefore  over- 
ruled ;  Fonda  v.  Jones,  42  M.  792 ;  S.  P., 
Parker  v.  Foy,  43  M.  260 ;  Foxworth  v. 
BuUock,  44  M.  457. 

86a.  Security  no  waiver  when  title  bond 
is  given.  The  taking  of  an  independent  se- 
curity for  the  purchase  money,  where  no 
conveyance  of  the  title  is  made,  is  not  a 
waiver  of  the  vendor's  right  to  resort  to  the 
land  for  his  purchase  money ;  Clower  v. 
Rawlings.  9  S.  &  M.  122. 

866.  buhsequent  deed  no  waiver.  A  ven- 
dor, who  in  the  first  instance  executed  a 
bond  to  convey  on  payment  of  the  purchase 
money,  does  not  waive  his  lien  by  afterwards 
executing  a  conveyance,  upon  the  promise  of 
the  vendee  to  give  security,  if  the  latter  fail 
to  comply  with  his  promise  ;  Dunlap  v.  J5«r- 
nett.  5  S.  *  M.  702. 

86c.  Waiver  by  sale  under  execution.  If, 
under  the  order  of  the  Probate  Court,  the 
administrator  of  the  vendor  make  title  to  the 
vendee  without  payment  of  the  purchase 
money,  and  afterwards  recover  a  judgment 
at  law  against  vendee  for  the  purchase  money, 
and  cause  the  land  to  be  sold  thereunder,  this, 
it  seems,  is  a  waiver  of  the  right  to  file  a  bill 
to  enforce  the  vendor's  lien.  But,  however 
this  may  be,  he  cannot,  as  against  a  bona  fide 
purchaser  from  the  vendee  at  the  sheriff's  sale, 
enforce  the  lien,  nor  can  he  have  the  decree 
of  the  Probate  Court,  and  the  deed  thereun- 
der, annulled.  The  decree  may  have  been 
erroneous,  but  the  administrator  acquiesced 
in  it.  and  afterwards  sold  the  land  under  a 
judgment  for  the  purchase  money,  and  he 
cannot  now  complain  ;  Boon  v.  Barnes,  1  C. 
136.     See  Probatr  Court,  16e. 

86d.  Lien  waived  by  parol.  The  vendor's 
lien  may  be  waived  or  modified  by  parol,  even 
in  a  case  where  there  is  only  a  bond  given  to 
make  title  on  payment  of  the  purchase  money; 
Wilkins  v.  Humphreys,  1  C.  311. 

86e.  Same :  Case  in  judgment.  The  ven- 
dor gave  a  bond  for  title,  and  after  recovering 
two  judgments  against  the  vendee,  each  for 
one-half  the  purchase  money,  the  vendee  sold 
a  half  interest  in  the  land  to  A.,  and  the  other 
half  to  B.,  each  of  these  purchasers  agreeing 
to  pay  one  of  these  judgm«»nts  as  the 
price  of  his  purchase.  Accordingly.  A.  and 
B.  each  executi'd  a  forthcoming  bond,  as  the 
surety  of  the  vendee  on  the  judgment  which 
he  had  agreed  to  pay.  Both  A.  and  B.  were 
unable  to  pay  when  the  forthcoming  bonds 
were  collectable,  and  each  of  them  applied  to 
H.,  to  advance  him  the  money  and  to  take  an 
assignment  of  the  judgments  on  the  forth- 
coming bonds  as  security,  which  H.  did,  on 
being  assured  that  he  would  retain  a  lien  oo 
the  land.  A.  paid  his  judgment  to  H„  but 
B.  failing,  this  bill  was  filed  by  H.,  to  subject 
the  whole  land  to  the  payment  of  the  judg- 
ment against  B.,as  surety  on  the  forthcoming 
bond  for  the  vendee :  Hddt  thai  under  ibe  cir* 
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cmnstances.  it  was  fairly  inferable  that  there 
was  an  agreement  with  *H.  (the  complainant), 
when  he  made  the  advances  to  A.  and  B., 
severally,  that  he  was  only  to  hold  the  share 
of  each  in  the  land  for  the  judjrment  for  which 
he  was  liable,  and  thatH.  could  only  enforce 
his  lien  asrainst  B.'s  share  in  the  land  ;  Ih, 

8fi/.  Who  may  set  up  the  waiver.  None 
but  a  bona  fide  purchaser  for  value  can  set 
up  an'  implied  waiver  of  the  vendor's  lien  ; 
and  to  constitute  such  purchaser  with  the 
privilejre  of  setting  up  the  waiver,  he  must 
nave  advanced  some  new  consideration  or  re- 
linquished some  security  for  a  pre-existing 
debt ;   Upshaw  v.  Hargroves,  6  S.  &  M.  286. 

86,<5f.  Same:  Case  in  judgment.  The  hus- 
band, by  written  agreement,  bought  land, 
which  was.  in  pursuance  of  that  agreement, 
conveyed  by  the  vendor  to  the  wife.  The  price 
of  the* land  was,  by  the  agreement,  to  be  paid 
by  the  conveyance  of  other  lands  claimea  by 
the  husband,  if  the  titles  could  be  perfected, 
and  if  not,  then  to  be  paid  by  the  husband  in 
money.  The  titles  were  not  perfected,  and  the 
vendor  filed  his  bill  to  enforce  his  lien  on  the 
lands  conveyed  to  the  wife,  and  it  was  insisted 
by  her  that  the  lien  was  waived  or  lost  :i/e/d, 
that  the  lien  could  be  enforced  for  the  reasons 
stated  in  86/,  ante :  lb. 

The  husband  negotiated  for  lands,  took  the 
deed  in  the  name  of  the  wile,  and  gave  his  own 
note  for  the  purchase  money  :  Held,  that  the 
lien  was  not  waived ;  Dams  v.  Pearson,  44 
M.  508. 

(The  reasons  stated  in  86/",  ante,  are  too 
broad,  if  intended  to  mean  that  the  vendee, 
himself,  cannot  set  up  an  implied  waiver  of 
the  lien,  where,  in  fact,  such  waiver  has 
taken  place.-»G.) 

8.  Aiiigmnent  of  the  Purohate  Money,  its 
Effect  on  the  Lien. 

87.  Lost  by  assignment.  The  vendor's  lien 
is  the  mere  creation  of  a  court  of  equity,  and 
raised  in  favor  of  the  vendor  only,  and  it  does 
not  pass  to  the  assignee  of  a  note  given  for 
the  purchase  money ;  but  it  seems  that  if  the 
venaee  endorse  the  note  and  afterwards  take 
it  up.  he  will  be  remitted  to  his  old  lien  which 
will  then  revive  in  his  favor ;  Briggs  v.  Hill^ 
6  H.  362 ;  Lindsay  v.  BUes,  42  M.  398 ; 
Tanner  v.  Hicks,  4  rf.  &  M.  294 ;  see  post,  88. 
That  the  lien  is  lost  by  assignment,  is  also 
decided  in  Walker  v.  Williams,  1  G.  165; 
Stratton  v.  Gold,  40  M.  778  ;  Harvey  v.  Kdly, 
41  M.  490;  Skaggs  v.  Nelson,  3  C.  88;  Pills 
V.  Parker,  44  M.  247. 

And  the  rule  is  the  same  though  the  vendee 
retains  the  legal  title  to  the  note  for  the  pur- 
chase money,  upon  an  agreement  with  the 
transferee,  that  he  will  enforce  the  vendor's 
lien  for  his  benefit;  Pitts  v.  ParArer,  44  M. 
247. 

6ee  Husband  and  Wifr.  112. 

88.  Same:  Right  of  assignor  to  enforce  the 
lien  before  taking  up  the  note  :  Case  in  judg- 
ment. A  bill  was  filed  in  the  joint  names  of 
the  vendor  and  his  assignee  by  endorsement 
of  the  note  for  the  purchase  money,  to  enforce 


the  vendor's  lien,  and  the  vendee  demurred  to 
the  bill :  Held,  that  the  demurrer  .«»hould  be 
sustained,  the  court  recognizing  the  doctrine 
that  where  the  vendor  is  compelled  by  his 
endorsement  to  take  up  the  note,  he  is  re- 
mitted to  his  lien  ;  but  stating,  that,  if  the 
vendor,  having  parted  wiih  his  entire  interest 
in  the  note  (and  not  having  transferred  it 
merely  as  collateral  security)  still  had  such 
lien  in  virtue  of  his  mere  liability  as  endorser, 
yet  it  was  necessary  to  show  that  the  proper 
steps  had  been  taken  to  hold  him  liable  as 
endorser  ;  Lindsay  v.  Bates,  42  M.  398. 

89.  Not  lost  by  assignment,  if  express  lien 
be  reserved.  The  vendor's  lien,  raised  by 
mere  implication  of  law,  in  favor  of  the 
vendor,  where  there  has  been  an  absolute 
conveyance,  is  a  mere  personal  right  of  the 
vendor,  and  does  not  pass  to  the  assignee  of 
the  securitjr  given  for  the  purchase  money ; 
but  where,  m  the  deed,  the  vendor  expressly 
reserves  a  lien  for  the  payment  of  the  pur- 
chase money,  this  is  an  express  lien,  and 
is  equivalent  to  an  equitable  mortgage, 
and  the  lien  will  pass  to  the  assignee  of 
the  note.  And,  if  the  deed  reserve  the  **  stat- 
utory lien  "for  the  purchase  money,  it  will 
be  understood  to  mean  the  •*  vendor's  lien," 
and  will  be  good  as  an  equitable  mortgacre; 
Stratton  v.  Gold,  40  M.  778;  S.  P.,  Har- 
vey y.  Kelly.  41  M.  490.  But  a  mere  re- 
cital in  the  note  for  the  purchase  money  that 
it  was  given  for  land,  does  not  create  an  ex- 
press lien ;  its  effect  is  simply  proof  of  the 
consideration  of  the  note ;  Pitts  v.  Parker, 
44  M.  247. 

90.  Not  lost  by  assignment,  where  title  bond 
only  ts  given.  There  is  no  vendor's  lien 
strictly,  where  vendor  has  given  a  bond  fur 
title,  on  payment  of  the  purchase  money  ;  it 
is  a  reservation  of  the  title  as  security  for 
the  price  of  the  land;  Burk  v.  Gray,  6  H. 
527;  Servis  v.  Beauty,  ante,  83a,  836.  In 
such  a  case,  the  remedy  of  the  vendor,  or  of 
his  assignee  of  the  purchase  money,  is  not  a 
bill  to  enforce  the  hen,  but  a  bill  for  specific 
performance,  whereby  if  the  vendee  refuse  to 
comply  with  his  engagement,  the  land  may  be 
sold  for  the  purchase  money;  Burk  v.  Gray, 
supra-  S.  P.,  Dollahilev.  Ome.  2  S.  &  M. 
590  ;  Tanner  v.  Hicks,  4  S.  &  M.  294  ;  Pitts 
V.  Parker,  44  M.  247.  The  giving  of  a  title 
bond  is  in  effect  the  same,  so  far  as  relates 
to  the  securing  of  the  purchase  money,  as  a 
conveyance  of  the  title,  and  taking  a  mart- 
gage  for  the  purchase  money ;  and  hence,  the 
assignee  of  the  purchase  money,  may,  either 
jointly  with  vendor  as  co-complainant,  or  by 
making  him  a  co-defendant  with  the  vendee, 
maintain  a  bill  for  a  specific  performance, 
and  compel  a  sale  of  the  land  for  the  pay- 
ment of  the  purchase  money;  Tanner  v. 
Hicks,  supra  (citing  Dollahite  v.  Ome,  2  S. 
&  M.  590) ;  S.  P.,  Parkifr  v.  Kdly,  10  8.  & 
M.  184;  WUkins  v.  Humphreys,  1  C.  311; 
Robinson  v.  Harbour,  42  M.  795  ;  Davidson 
V.  AUen,  7  G.  419 ;  PiHs  v.  Parker,  44  M.  247. 

And  the  right  to  sell  the  land  for  the  pay- 
ment of  the  purchase  money,  passes  to  the 
assignee  of  a  note  for  the  purchase  money. 
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though  the  transfer  be  without  recourse  on 
the  vendor ;  Davidson  v.  Allen,  supra, 

91.  AssiijTiee  s  right  cannot  be  defeated  by 
subsequtnt  making  of  a  deed.  And,  in  sucn 
a  cuse,  if.  after  the  assignment,  the  vendor 
make  a  deed  to  the  vendee,  the  assignee's 
debt  being  unpaid,  this  deed  does  not  affect 
the  assignee's  rights.  And,  if  alter  the  deed 
be  made,  a  judgment  be  recovered  against 
the  vendee,  this  lien  will  be  Subordinate  to 
the  prior  equity  of  the  assignee.  And,  in 
snch  a  case,  a  court  of  equity  has  jurisdic- 
diclion  at  the  instance  of  the  assignee,  to  en- 
join a  sale  of  the  land  under  the  judginent ; 
and  to  settle  all  the  rights  of  the  parties,  by 
directing  a  sale  of  the  land  first,  to  pay  the 
assijrnee.  and  then  the  remainder  to  go  to  the 
judgment  creditor ;  Parker  v  Kelly,  10  S.  & 
M.  184 ;  Pitts  V.  Parker,  44  M.  247. 

92.  Pro  rata  distribulion  where  there  are 
several  assignees.  Where  the  vendor  assigns 
a  portion  of  the  purchase  money,  and  retains 
the  balance,  in  cases  where  the  right  to  resort 
to  the  land  passes  to  the  assignee,  the  pro- 
ceeds of  the  sale  of  the  land,  if  insufficient 
to  pay  all,  will  be  distributed  pro  rata  among 
the  holders  of  the  securities  lor  the  purchase 
money  ;  Davidson  v.  Allen,  7  G.  419. 

See  Mortgages,  54,  et  seq. 

4.  Againtt  whom  the  Lien  may  be  Enforoed. 

93.  Against  vevdee  and  purchaser,  un'th 
notice.  The  vendor's  lien,  where  it  exists, 
may  be  enforced  ajiainst  the  vendee,  his  heirs, 
volunteers  under  him,  and  purchasers  from 
him  with  notice;  Stewart  v.  Ivts,  1  S.  &  M. 
197;  Dunlap  v.  Burnett,  5  S.  &  M.  702; 
Clower  V.  Rawlings,  9  S.  &  M.  122 ;  Walto7i 
V.  HargroveSf  A2  M.  18;  Parker  \,  Foy^  43 
M.  260. 

94.  Against  purchasers  at  sheriff's  sale, 
and  general  assignees.  The  lien  of  the  vendor 
is  superior  to  the  lien  of  a  judgment  creditor 
of  the  vendee,  or  purchasers  under  the  judg- 
ment, and  general  assignees  for  the  payment 
of  debts.  'I'hey  are  volunteers,  and  get  only  the 
actual  interest  of  the  debtor,  and  are  not  bona 
fide  purchasers  for  a  valuable  consideration  ; 
Dunlap  V.  Burnett,  5  S.  A  M.  702  ;  Holloway 
\.  Ellis,  3  U.  1U3;  Parker  v.  Ktlly,  10  S.  & 
M.  184  (for  which  see  91);  Walton  v.  Har- 
groves,  42  M.  18.    See  ante.  62. 

95.  Same.  But  in  Kilpatrick  v.  Kilpat- 
rick,  1  0.  124,  the  court  expressed  an  opin- 
ion in  favor  of  the  rights  of  a  purchaser  at 
sheriff's  sale,  without  notice  of  the  vendor's 
lien ;  but  without  decidmg  that  question,  held, 
that  if  the  consideration  was  by  mistake 
mentioned  in  the  deed  as  $50,  when,  in  fact, 
it  was  $5,000,  the  vendor  could  assert  his  lien 
aurainst  a  purchaser,  under  a  judgment  against 
vendee  only  lor  $50,  if  such  purchaser  were 
ignorant  of  the  mistake.  And  in  Nailor  v. 
Fisk,  5  0.  256,  the  court  note  a  difference  in 
authorities  on  this  subject,  and  that  there 
had  been  two  prior  decisions  of  the  court, 
sanctioning  the  vendor's  right  (viz.,  Dunlap 
V.  Biimett,  5  S.  &  M.  702 ;  Money  v.  Dorsey, 
7  S.  &  M.  15} ;  but  decline  to  decide  the 
point,  as  the  purchaser  had  notice.    The  veu. 


dor's  right  was  also  doubted  in  Taylor  t. 
Strong,  10  S.  &  M.  63.  But  the  later  decis- 
ions  establish  the  rule  as  stated  in  94.  See 
ante,  62. 

96.  Same.  In  this  case,  the  court  expressed 
the  opinion,  that  so  far  as  the  rigot  of  a 
vendor  to  a  Hen  for  his  purchase  money,  was 
already  engrafted  on  our  jurisprudence,  they 
were  willing  to  sustain  it;  but  they  were 
rather  incUned  to  limit  than  extend  it.  That 
it  may  be  consistent  with  the  principles  of 
natural  equity,  that  a  vendee  should  not  be 
permitted  to  hold  the  land  without  paying  for 
it ;  but  it  is  inconsistent  with  those  principles, 
that  the  vendor  should  invest  his  vendee 
with  the  highest  evidence  of  unconditional 
right  on  which  the  public  may  be  supposed 
to  confide  and  act,  and  at  the  same  time  hold 
a  secret  and  invisible  lien,  arising  by  implica- 
tion, against  the  purchaser,  even  at  sheriffs 
sale ;  and  that  it  is  the  fault  of  the  vendor 
that  he  does  not  take  an  express  lien ;  Kil- 
patrick V.  Kilpatrick,  1  0.  124. 

97.  T1\at  the  lien  cannot  be  set  up  agaimt 
a  purchaser  under  a  judgment  at  law  f(/r 
the  purchase  money,  see  ante,  H6c. 

98.  Not  enforceable  against  bona  fide  pur- 
chasers. The  vendor's  lien  will  not  be  enforced 
against  a  subsequent  purchaser  of  the  legal 
title,  for  a  valuable  consideration,  and  withont 
notice;  l^aliony. Hargroves,42'M,  18;  Danlnp 
V.  Burnett,  5  S.  &  M.  702  ;  HoUawnyy.  Ella, 
3  0.  103;  Upshatv  v.  Hargroves,  6  S.  &  M. 
286.  But  it  he  have  notice,  the  lien  will 
be  enforced ;  Parker  v.  Fuy,  43  M.  26ci. 

And  if  the  notice  be  given  after  a  partial 
payment  of  the  purchase  money,  the  lien  will 
attach,  as  to  the  unpaid  balance;  in  which 
case,  if  the  land  be  sold,  the  sub-vendee  has 
a  paramount  equity  to  be  reimbursed  for  the 
payments  made  before  notice;  Parker  v. 
Foy.  43  M.  260.  See  ante,  57,  and  poU, 
llOfe. 

99.  Same :  Mortgagee,  A  vendor's  lien  as 
to  creditors,  will  nut  be  protected  against  a 
mortgage  given  by  the  vendee,  to  secure  a 
debt  created  since  the  conveyance  to  him, 
when  the  creditor  had  no  notice  of  the  ex- 
istence of  the  lien.  A  mortgage  is  something 
more  than  a  lien  on  the  mortgaged  estate; 
it  is  a  transfer  of  the  property  itself,  and 
differs  from  a  general  lien  or  assignment 
created  by  operation  of  law;  against  these 
the  vendor's  lien  will  prevail ;  Holloway  v. 
Ellis,  3  C.  103;  Dunlap  v.  Bur7tett,  5  S.  & 
M.  702.  But  if  the  mortgage,  being  a  mere 
security  for  the  debt,  no  new  consideration 
being  advanced,  and  no  new  credit  given, 
were  for  a  debt  created  before  the  sale  and 
conveyance,  would  it  be  good  against  the 
vendor's  lien  ;  Qncere  f  See  ante,  45,  46,  47, 
and  references  there  made. 

100.  Mortgagee  of  equitable  title  only.  The 
lien  would  be  enforced  against  a  mortgagee 
who  got  only  an  equitable  title,  upon  the 
maxim  that  qui  prior  est  in  tempore,  potior 
est  in  jure;  Walto:i  v.  Hargroves,  42  M. 
18. 

101 .  Against  substituted  vendee :  Case  t» 
judgment.     The  vendor  sold  and  conveyed 
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the  title  to  his  vendee,  who  died  without  pay- 
ing the  purchase?  money.  The  vendor  then, 
being  administrator  of  the  vendee,  by  consent 
of  the  heirs,  sold  the  land  to  S.  for  the 
balance  of  the  purchase  money  then  unpaid, 
and  took  S.*s  notes  therefor.  Afterwards,  the 
heirs  of  the  vendee  procured  an  annulment  of 
the  sale  to  S.,  by  a  decree  in  chancery,  the 
heirs  of  the  vendor  (who  was  then  dead),  but 
not  his  administrators,  being  made  parties. 
The  present  bill  was  filed  by  the  administrator 
of  vendor  against  the  administrator  de  bonis 
non  and  the  heirs  of  the  vendee,  and  against 
S.,  to  enforce  the  vendor's  lien  for  the  unpaid 
purchase  money :  Held, 

1st.  That  on  the  sale  to  S.  and  the  taking 
of  his  notes,  the  Hen  which  was  on  the  land 
before,  still  remained.  8.  being  but  a  substi- 
tuted purchaser  for  the  original  vendee. 

2d.  That  vendee's  heirs  having  annulled 
the  sale  to  S..  thereby  destroying  the  right  of 
vendor  to  enforce  the  collection  of  S.'s  notes, 
as  against  him  personally,  could  not  object 
to  those  notes  being  still  a  lien  on  the  land, 
in  the  place  of  the  notes  of  the  vendee,  for 
which  they  were  substituted ;  Pmoer  v.  Gart- 
man,  7  C.  133. 

This  right  of  the  vendor,  when  he  had  made 
a  deed  to  the  vendee,  who  had  also  conveyed 
to  a  sub-vendce,  whose   notes  were   taken, 

Sayable  to  first  vendor  in  lieu  of  the  first  ven- 
ee's  notes,  to  enforce  his  lien  against  sub-ven- 
dee,  was  sustained  in  Gillette  v.  Smith, 
decided  by  the  High  Court,  October  term, 
1869,  and  not  reported. 

102.  Notice  of  the  lien  by  recital  in  deed. 
When  the  deed  made  by  an  administrator 
shows  that  the  purchase  money  was  to  be 
paid  at  a  future  day,  this  will  be  notice  of 
the  existence  of  the  lien,  to  a  sub-vendee 
purchasing  before  the  day  of  payment  fixed 
by  the  deed;  Hoggatt  y/Wade,  10  S.  &  M. 
143.     See  a/i'e,  50,  et  seq. 

102a.  Ri  dial  that  purchase  money  is  paid. 
If  the  deed  recite  that  the  purchase  money 
is  paid,  this  authorizes  a  sub-vendee  to  pur- 
chase, if  he  have  no  other  notice ;  Gordon  v. 
Manning,  44  M.  756. 

6.  XisiMllaneoui. 

103.  Vendor  may  sue  at  law  and  in  equity 
at  same  time.  The  vendor  may  sue  at  law  to 
enforce  the  personal  responsibility  of  the 
vendee  for  the  purchase  money,  and  in  equity 
to  enforce  the  lien,  at  the  same  time,  the 
remedies  being  separate  and  distinct;  Payne 
V.  Harrell,  40  M.  498;  Stratton  v.  Gold,  Jb. 
778. 

104.  Exists  in  sale  of  leasehold  property. 
The  vendor's  lien  exists  as  well  in  tne  sale  of 
leasehold,  as  in  case  of  freehold ;  Richardson 
V.  Bowman,  40  M.  782. 

105.  Proof  that  note  was  given  for  pur* 
chase  money  of  land.  In  a  bill  to  enforce  a 
vendor's  lien,  proof  that  the  notes  held  by 
complainant  were  given  for  the  purchase 
of  land  in  this  State,  and  as  witness  thinks,  in 
the  county  in  which  the  land  sought  to  be 
subjected  to  the  lien  lies,  and  that  these  lands 
-were  sold  by  vendor  to  vendee,  is,  in  the  ab- 


sence of  all  proof  showing  that  the  vendee 
bought  other  lands  lying  in  this  State  from 
the  vendor,  sufficient  to  show  that  the  notes 
were  given  for  the  purchase  money  of  the 
land  as  claimed  in  the  bill ;  Glasscock  v. 
Robinson.  13  S.  &  M.  85. 

106.  Renstinq  bill  to  enforce  lien  for  de- 
fective title.    The  vendee   cannot  resist  the 

vendor's  bill  to  enforce  his  lien  on  the  ground 
of  want  of  title  in  vendor,  unless  he  show  an 
eviction,  or  point  out  and  specify  the  defects. 
And  it  is  no  obstacle  to  enforcing  the  lien, 
that  there  is  an  outstanding  mortgage  on  the 
land,  unless  it  be  shown  that  the  mortgage 
was  executed  by  a  person  having  power  to 
convey  title ;  lb. 

107.  Same:  Inconsistent  defences.  To 
such  a  bill  against  the  widow  and  heirs  of  the 
vendee,  the  widow  set  up  in  her  answer  the 
following  defences:  I.  That  the  vendor  had 
no  title,  and  the  vendee,  in  consequence 
thereof,  abandoned  the  land.  2.  That  vendee 
had  paid  the  purchase  money.  3.  That  she 
had,  since  the  vendor's  death,  acquired  a  good 
title  under  a  deed  in  trust  executed  by  her 
husband  :  H^ld,  that  the  defences  were  in- 
consistent, and  constituted  no  defence  to  the 
bill;  lb. 

108.  For  nUe  as  to  enforcing  the  lien  when 
the  interest  sold  is  uncertain,  see  ante,  76a. 

109.  Dower  subordinate  to  the  lien.  The 
wife's  right  of  dower  is  an  emanation  from 
the  ownership  of  the  husband,  and  subject  to 
all  its  burdens  and  qualifications,  and  subor- 
dinate to  the  lien  of  the  vendor  of  the  hus- 
band for  unpaid  purchase  money ;  Cocke  v. 
B'liley.  42  M.  81. 

1 10.  Parties  to  bill  to  enforce  vendor's  lien. 
In  a  bill  by  the  vendor  to  enforce  his  lien, 
where  there  is  a  sub-vendee,  who  has  died, 
the  heirs  and  administrator  of  the  snb-vendee, 
and  also  the  original  vendee,  should  all  be 
made  defendants;  Mullins  v.  Sparks,  43  M. 
129. 

UOa.  Vendor's  lien  on  land  sold  to  mar- 
ried women.  Although  a  married  woman  is 
not  allowed  to  bind  herself  by  a  purchase  of 
real  estate  on  a  credit,  yet  if  she  make  such 
purchase*,  she  will  not  be  permitted  to  keep 
the  property  without  paving  for  it.  The 
vendor  may  enforce  his  lieu  in  equity,  and 
have  the  land  sold  to  pay  the  debt,  but  if 
there  be  any  balance,  she  will  not  be  liable 
therefor  ;  Gordon  v.  M inning,  41  M.  756. 

See  HusBA.ND  and  Wifr,  60. 

1106.  Estoppel  to  set  up  the  lien.  An  ad- 
ministrator sold  land  on  a  credit,  and  then 
made  a  final  settlement,  reporting  the  notes 
for  the  purchase  money  as  paid,  and  distribu- 
ted the  priHieeds.  His  vendee  then  sold  the 
land  to  a  purchaser,  who  had  no  notice  of  the 
non-payment  of  the  notes,  and  the  land  was 
then  sold  under  execution  against  the  vendee, 
and  bought  by  A.  The  administrator  then  filed 
a  bill  to  enforce  his  lien  :  Held,  that  A.  had 
a  right  to  presume,  from  the  decree  on  the 
final  settlement,  that  the  purchase  money  had 
been  paid ;  that  there  was  no  law  requiring 
an  entry  on  the  record  of  the  administrator's 
deed,  of  satisfaction  of  the  statutory  raurt 
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gage  for  the  purchase  money ;  that  the  same 
r('cord  (viz.,  the  proceedings  of  the  adminis 
traiion  of  the  estate  in  the  Probate  Court) 
which  showed  the  lieOt  also  showed  satisfac- 
tion of  it ;  and  that  the  administrator,  as  to 
the  innocent  purchaser,  was  estopped  now  to 
d**ny  that  the  notes  were  paid ;  Lambeth  v. 
Elder,  44  M.  80. 

1 10c.  Sale  by  Probate  Court  to  pay  pur- 
chase money.  Under  section  138,  p.  458,  of 
Rev.  Code  of  1857,  an  administrator  of  a 
vendee,  where  the  land  has  not  been  fully 
paid  for,  may  proceed  in  the  Probata  Court 
to  sell  the  land  for  the  payment  of  the  pur- 
chase money.  In  such  a  proceeding,  the 
venddr  is  a  necessary  party.  The  sale,  if  the 
estate  be  insolvent,  is  not  for  a  pro  rata 
distribution  of  the  proceeds  among  the  gene- 
ral creditors.  Ana  the  sale  may  be  made 
whether  the  vendee  had  a  deed,  or  only  a  bond 
for  title ;   We//«  v.  Smith,  44  M.  296. 

IX.  Vendee's  Lien. 

111.  The  lien  of  the  vendee.  From  the  time 
of  thft  sale  of  land,  the  vendee  becomes  the 
trustee  of  the  title  for  the  vendor,  and  the 
latter  becomes  a  trustee  of  the  purchase 
money  for  the  latter.  Each  has  a  lien  on 
the  estate— the  vendor  for  the  unpaid  pur- 
chase money,  and  the  vendee  for  the  money 
he  has  paid  on  the  title.  And  this  lien  of 
the  vendee  is  superior  to  the  lien  of  a  judg- 
ment against  the  vendor,  rendered  subsequent 
to  the  sale,  and  before  the  conveyance  or  the 
title ;  Money  v.  Dorsey,  7  S.  &  M.  15. 

1L2.  Same.  In  such  a  case  if  any  portion 
of  the  purchase  money  is  paid  before  tne  ren- 
dition of  the  judgment  against  the  vendor — 
he  still  retaining  the  title — it  will  be  no  lien 
un  the  land,  whatever  may  be  the  rule,  in  case 
no  part  of  the  money  is  paid ;  lb. 

113.  Same.  And  if  the  vendor  has  made  a 
deed  subsequent  to  the  judgment  to  another, 
a^  against  whom  the  judgment  would  be  a 
lien  on  the  land,  still  the  vendee  may  go  into 
equity,  and  show  that  the  original  purchase 
was  prior  to  the  judgment,  and  that  nis  deed, 
thou«^h  taken  from  the  said  grantee,  was  but 
a  compliance  with  the  original  contract  of 
purchase ;  2b.    See  post,  206. 

114.  Rule.  Where  the  vendee  has  paid 
money  upon  a  contract  for  the  purchase  of 
land,  which  is  rescinded  on'  account  of  the 
fault  of  the  vendor,  he  has  an  equitable  lien 
on  the  land  for  the  reimbursement  of  the 
money  advanced,  similar  to  that  of  the  vendor 
for  the  unpaid  purchase  monev.  The  natural 
equity  ana  intrinsic  justice  of  this  lien,  com- 
mends it  to  the  favorable  consideration  of  a 
court  of  equity;  Davis  v.  Heard.  44  M.  60. 

115.  Ccwe  in  judgment.  In  this  case  the 
court,  at  the  instance  of  the  vendee,  rescinded 
the  contract  on  the  ground  of  the  fraud  of 
the  vendor  in  making  false  representations  as 
to  boundary  and  title,  and  on  final  decree, 
ordered  that  vendee  had  a  lien  on  all  the  land- 
to  which  vendor  had  title  for  the  return  of 
the  purchase  money,  and  in  default  of  the 


payment  thereof,  directed  the  land  to  be  sold 
to  pay  the  same ;  Jb. 

See  Executors  and  Administrators,  368, 
368a. 

X.    Bescission  of  the  Contract  of  Sale. 
See  Contract,  84  to  92. 

1.    For  Frand. 

A.      Fraudulknt    Misreprrsicntation   and 
Concealment. 

116.  Same.  Any  intentional  misrepresen- 
tation or  concealment  in  relation  to  the  land, 
either  as  to  its  quality  or  title,  by  which  the 
purchaser  was  imposed  upon,  is  frandalent, 
and  a  ground  for  rescission  ;  and  it  is  immate- 
rial whether  the  m  isrepresen tations  were  know- 
ingly false  or  not,  for  if  the  vendor  undertook 
to  make  representations,  he  ia  responsible  for 
them;  Parham  v.  Randolph,  4  H.  435; 
S.  P.,  Davidson  v.  Moss.  5  H  673 ;  Davis  v. 
Heard.  44  .M.  50;  Halls  v.  Thompson,  1  S. 
&  M.  443.  But  to  justify  relief  in  equity,  the 
misrepresentation  must  be  in  relation  to  some 
material  thing,  unknown  to  the  purchaser, 
which  want  of  knowledjre  must  not  arise  from 
mere  negligence,  but  from  want  of  actaal  ex- 
amination ;  for  want  of  opportunity  to  be  in- 
formed, or  from  an  entire  confidence  placed 
in  the  vendor ;  Halls  v.  Thompson,  1  S.  &  M. 
443.  See  Frauds  and  Fraudulent  Repee- 
sentations,  1  to  9.   Arite.  38.  39. 

117.  Innocent  representations,  if  false,  are 
fraudulent.  The  vendor  who  makes  a  posi- 
tive statement,  without  knowing  it  to  be  trae 
or  false,  but  believing  it  to  be  true,  and  it 
turns  out  to  be  untrue,  commits  a  fraud  ia 
law.  and  he  must  make  his  statements  good ; 
Parham  v.  Randolph.  4  H.  435 ;  Davidson 
V.  Moss.  5  H.  673:  Rimer  v.  Dugan,  10  G. 
477  ;  Gilpin  v.  Smith,  11  S.  &  M.  109:  Clop- 
tin  V.  Coznrt,  13  S.  &  M.  363;  Lindsey  v. 
Lindsey,  5  G.  432 ;  Halls  v.  Tliompson,  1  ^.  & 
M.  443;  Oswald  v.  McGehee,  6  C.  340;  Davis 
V.  Heard,  44  M.  50 ;  but  this  rule  does  not 
apply  when  the  party  making  the  representa- 
tion expressly  states  that  it  is  but  a  represen- 
tation of  what  he  has  heard  from  others,  and 
he  expressly  declines  to  be  responsible  for  it; 
Misssissippi  Union  Bank  v.  Wilkinson,  3  S. 
&  M.  78;  nor  where  the  representation  is 
that  the  defect  extended  so  far,  and  if  farther, 
the  vendor  did  not  know  it.  In  the  last  case, 
to  entitle  the  vendee  to  relief,  he  must  show 
that  the  vendor  had  knowledge  that  the  de- 
fect extended  farther  than  he  represented 
it;  Oswald  v.  McGehee.  6  0.  340. 

118  Same:  Expression  of  opinion.  Nor 
does  the  rule  apply  when  the  vendor  folly 
discloses  the  nature  of  his  title  and  the  ex- 
istence of  an  adverse  claim,  but  expresses 
the  confident  opinion  that  his  title  is  j^od; 
in  such  case  the  expression  of  opinion  is  not 
fraudulent,  in  case  the  title  turn  oat  bad; 
Vick  V.  Percy,  7  S.  &  M.  256  (see  Rimer  t. 
Dugan,  post,  119).  As  to  expression  of 
opinion  as  to  advantages,  see  Fraud,  &c.,  13. 

118a.  Opinion  cm  to  boundary.     Where 
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one  of  the  boundary  lines  of  the  tract  was 
pointed  out  by  the  vendor,  and  a  statement 
made  that  it  was  an  "  open  "  or  unsnrveyed 
line,  and  that  its  precise  location  was  not 
known ;  this  must  be  considered  as  a  state- 
ment of  opinion  as  to  the  boundary,  and  a  mis- 
take in  it  by  which  twenty-five  acres  of  good 
land,  which  the  vendee  thought  he  was  get- 
ting, was  lost,  though  the  whole  quantity  of 
good  land  is  not  decreased,  is  so  immaterial, 
besides  being  also  a  mntter  of  opinion,  as  not 
to  justify  a  rescission ;  Halls  v.  Thompson,  I S. 
&  M.  443.  And  so,  if  the  vendor  states  there 
is  from  two  hundred  and  fifty  to  three  hun- 
dred acres  of  cleared  land,  when  in  fact  there 
is  much  less,  the  vendee  having  full  opportu- 
nity to  determine  for  himself,  and  actually 
making  the  examination,  it  will  be  treated  as 
mere  matter  of  opinions  and  no  cause  for  re- 
scission ;  HaXU  v.  Thompson^  IS.  &  M.  443. 

119.  Same.  Yet  the  rule,  as  stated  in  117, 
ante,  was  applied  in  the  following  case :  The 
vendor  had  a  tax  title  only,  and  so  stated  to 
the  vendee,  who  consulted  a  lawyer  about  its 
validity,  and  was  informed  that  it  was  good 
if  the  law  had  been  complied  with  in  making 
the  sale.  When  the  trade  was  being  made, 
the  vendee  stated  to  vendor  he  would  *'  rely 
upon  his  word  about  it,"  and  vendor  replied, 
his  "title  was  as  good  as  any  man's,  and  if 
not  he  would  make  it  so,  and  if  the  vendee 
found  a  better  owner  than  he  was,  he  would 
cancel  papers  without  any  law  about  it." 
And  it  was  held  that  the  tax  title  being 
shown  to  be  void,  though  without  any  pro- 
ceedings threatened  for  eviction,  the  vendor 
was  bound  by  his  representation,  and  vendee 
was  entitled  to  a  rescission ;  Rimer  v.  Dugan, 
10  G.  477. 

120.  Sam^ :  Another  instance.  The  ven- 
dor, in  selling  a  tract  of  1200  acres  of  land, 
represented  to  vendee  that  a  particular  eighth, 
on  which  was  a  very  fine  spring,  situated  near 
the  dwelling  house,  was  a  part  of  the  tract,  after 
having  been  informed  by  the  vendee  that  he 
would  not  purchase  unless  he  could  get  a 
good  spring  of  water.  There  was  no  other 
spring  on  the  tract,  and  the  eighth  on  which 
the  spring  was  located  was  not  a  part  of  it, 
though  sold  as  such :  Held,  that  the  vendee 
was  entitled  to  a  rescission  upon  discovering 
that  the  land  on  which  the  spring  was  located 
was  not  a  part  of  the  tract,  whether  the  ven- 
dor knew  of  his  want  of  title  to  it  or  not ; 
Gilvin  V.  Smith,  11  S.  ik  M.  109.  See  post, 
131. 

B.    Belianor   by  Vendee  on  Vendor,  his 
Duty  to  Examine,  &c. 

121.  Vendee* s  examination  for  himself. 
But  if  the  vendee  do  not  rely  upon  the  repre- 
sentations of  the  vendor,  but  having  oppor- 
tunity to  examine,  he  does  examine  for  him- 
self, and  act  on  his  own  judgment,  the  defect 
being  open  to  observation,  and  no  means 
being  used  to  prevent  its  discoverv,  the  con- 
tract will  not  be  rescinded;  Oswald  v. 
McGthee,  6  0.  340 ;  Halls  v.  Thompson,  I  S. 
A  M.  443.  Yet  if  the  defect,  though  ordi- 
narily  open  to  observation,  was,  at  the  time 


of  the  examination  by  the  vendee,  from  any 
cause,  80  concealed  that  it  could  not  be  as- 
certained  except  by  a  very  minnte  examina* 
tion,  which  was  not' made,  the  rule  would  be 
diff'erent;  Oswald  v.  McGehee,  supra. 
See  ante,  116.   Frauds,  &c..  14. 

122.  Same :  Case  in  judgment.  In  this 
case  the  vendor  represented  that  there  was 
no  coco  grass  on  the  estate  sold,  except  in 
the  garden  and  in  one  of  the  negro  patches, 
and  that  it  might  be  in  some  other  spot,  but 
be  did  not  know  it.  It  was,  in  fact,  on  the 
estate  in  many  other  places,  and  to  such  an 
extent  as  materially  to  reduce  the  value  of 
the  estate.  The  vendt»r,  in  answer  to  a  bill 
to  rescind,  stated  that  he  did  not  know  of 
its  existence  beyond  what  he  had  stated.  It 
was  shown  that  the  vendee  rode  over  the 
plantation  twice,  but  this  was  done  with  a 
view  to  ascertain  how  much  it  was  worn,  and 
not  with  a  view  to  ascertain  the  extent  of  the 
coco  grass,  and  that  he  relied  on  the  repre- 
sentations of  the  vendor  as  to  that.  It  was 
also  shown  that  he  exH mined  the  estate  only 
during  very  cold  weather,  in  winter,  which 
rendered  it  impossible  to  discover  the  extent 
of  the  grass  without  a  very  minute  examina- 
tion, though  ordinarily  it  was  easily  discover- 
able. It  was  further  shown,  that  the  vendor 
resided  four  or  five  miles  from  the  estate,  and 
cultivated  it,  and  that  he  frequently  visited 
it,  and  that  he  was  a  shrewd  and  attentive 
man  to  business,  and  tha^  the  existence  of 
the  grass  on  the  estate  to  a  larger  extent 
than  represented  was  notorious  in  the  neigh- 
borhooa.  The  court  held  that  the  vendor 
knew  of  the  extent  of  the  grass;  that  his 
statement  was  false;  that  vendee  relied  on 
it,  and  had  no  sufficient  opportunity  to  detect 
its  falsehood,  and  that  the  contract  should  be 
rescinded ;  Oswtild  v.  Jl^rQehee,  6  C.  340. 

123.  Same:  Another iiutance.  The  vendor 
represented  to  the  vendee,  that  the  land  sold 
lying  in  Pearl  river  bottom,  was  not  subject  to 
overflow,  except  from  extraordinary  freshets, 
and  then  only  through  a  bayou,  and  that  the 
overflow  thus  happening  remained  but  a  few 
days,  and  the  land  was  '*  good  "  land  for  farm- 
ing. The  statement  was  false,  the  land  over- 
flowing  nearly  every  year,  whereby  it  was 
nearly  useless  for  farming.  The  vendee  was 
a  stranger,  and  trusted  to  the  statement  of 
the  vendor,  and  he  made  an  examination  of 
the  land,  but,  at  a  period  of  the  year  when 
it  was  impossible  to  detect  the  falsity  of  the 
statement:  Held,  that  the  vendee  was  entitled 
to  a  rescission :  Htld,  also,  that  though  the 
above  statement  was  not  made  directly  to  the 
vendee,  but  to  another,  in  his  presence,  whilst 
the  negotiations  for  the  trade  were  going  on, 
the  eflVct  was  the  same  as  if  made  to  the  ven- 
dee directly ;  Alexander  v.  Berenford,  5  C. 
747. 

124  Du^y  of  vendee  to  examine.  If  the 
vendor  make  no  representatitms,  it  is  the 
duty  of  the  vendee  to  examine  for  himself; 
but  when  representations  are  made  in  refer- 
ence to  doubtful  matters  material  to  the  con- 
tract, the  purchaser  may  protect  himself  by 
relying  on  the  good  faith  of  the  veudor,  and 
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on  a  breach  of  that,  he  will  not  be  bound  by 
the  contract ;  Oswald  v.  McOehee^  6  C.  340. 
See  ante.  116. 

125.  When  defects  are  patent :  Examinor 
tion  by  vendee.  Misrepresentation  as  to 
patent  defects  in  the  estate  sold,  is  no  ground 
for  a  rescission,  if  the  vendee  had  opportunity 
to  examine  and  did  examine  the  estate,  and 
if  there  were  no  fraadulent  means  used  b^ 
the  vendor  to  prevent  a  discovery.  Hence,  if 
vendor  represent  that  there  are  only  sixty 
acres  in  a  tract  of  nine  hundred  acres,  which 
are  unfit  for  cultivation,  when  in  fact  there 
were  three  hundred  acre  sunfit,  and  the  ven- 
dee examined  the  land  twice  before  he  pur- 
chaaed,  and  it  not  appearing  that  it  was 
shown  to  him  in  such  a  way  as  to  prevent  his 
making  a  fair  examination  of  it,  he  cannot 
complain,  as  it  was  a  matter  about  which  he 
made  a  full  examination ;  Halls  v,  Thompson^ 
1  S.  &  M.  443. 

See  post,  127. 

C.  Where  Yenper  has   Notice   op    the 

Dbfect. 

126.  No  fraud  where  there  is  notice. 
False  representations  in  relation  to  the  con- 
dition of  the  estate  in  a  material  point,  are 
not  fraudulent,  if  the  vendee  knew  the  true 
condition  of  the  estate  at  the  time,  for  he  is 
not  deceived.  Hence,  where  a  vendor  sold 
lots  in  a  town,  which  he  fraudulently  repre- 
sented as  at  the  head  of  navigation  on  a  cer- 
tain river,  and  the  vendee  knew  to  the  con- 
trary there  is  no  fraud,  and  the  contract 
will  not  be  rescinded ;  Anderson  v.  Burnett ^ 
5   H.  16.*). 

See  ante,  27 ;  post.  150. 

127.  No  fraud  if  defect  he  patent.  Fraud 
cannot  be  predicated  of  a  representation  in 
relation  to  a  matter'of  a  public  and  notori- 
ous character,  as  the  situation  and  prospects 
of  a  town,  which  were  open  to  the  examina- 
tion of  the  vendee ;  and  if  such  representa- 
tions arc  exagj?erated.  they  are  no  ground  for 
a  rescission  of  the  contract;  Bdl  v.  Hender^ 
son,  6  H.  311.     See  ante,  118,  125. 

D.  The  Fraud  must  be  Material  and 

Injurious. 

128.  Same.  Fraud  vitiates  every  contract 
into  which  it  enters,  but  if  it  be  without  any 
cnn.«equent  injury,  no  relief  will  be  granted ; 
Davidson  v.  Moss.  5  H.673;  Halls  v.  TJiomp- 
son,  1  .S.  &  M.  443 ;  Harris  v.  Ransom,  2  0. 
504 ;  Davis  v.  Heard.  44  M.  50. 

The  vendee  must  show  the  materiality  and 
the  injury  ;  Ay  res  v.  Mitchell,  3  S.  &  M.  683; 
Harris  v.  Ransom.  2  (J.  504. 

129.  Same :  Instances  of  immateriality. 
The  vendor  represented  his  title  to  be  good, 
but  there  was  an  outstanding  title  in  favor  of 
his  wife  and  children  which  he  did  not  men- 
tion. The  vendor  filed  a  bill  on  other  grounds 
for  a  rescission,  and  afterwards  discovered 
that  encumbrance,  and  then  filed  an  amended 
bill,  seeking  a  rescission  on  the  ground  of  a 
fraudulent  concealment  of  that  encumbrance. 
The  vendor  denied  the  fraud,  stating,  that 
having  been  informed  that  the  title  was  good, 


he  forpot  to  mention  the  claim  of  his  wife  and 
children;  but  so  soon  as  his  attention  was 
called  to  the  matter,  he  procured  a  release 
from  his  wife  and  children,  and  tendered  it  to 
the  vendee.  It  wa^  not  shown  that  the  ven- 
dee had  ever  been  injured  by  the  encumhrance 
in  any  way:  Held,  that  though  the  condnct 
of  the  vendor  was  fraudulent,  yet  it  was  with- 
out damage,  and  that  as  the  title  was  com- 
pleted in  a  reasonable  time,  the  contract 
would  not  be  rescinded  ;  Davidson  v.  Moss, 
5  H.  67:i 

130.  Same.  The  encumbrance  frandu- 
lently  concealed,  must  operate  prejudicially 
to  the  vendee.  And  if  he  alleges  that  it  pre- 
vented him  from  sellinsr  when  lands  were  high, 
that  will  not  be  considered  as  being  proven, 
if  it  appear  that  the  encumbrance  was  for 
$6<»0  only,  and  that  the  vendee  had  from  the 
vendor  only  a  bond  for  title  and  owed  $18,000 
for  the  purchase  money,  which  was  to  he  paid 
before  the  conveyance  of  title ;  Halls  v. 
Thompson,  1  S.  <fe  M.  443. 

See  also,  ante.  38. 

131.  Same :  Rule  as  to  materiality  "Where 
there  is  a  fraudulent  misrepresentation  as  to 
the  title  of  a  part  of  the  thing  sold,  if  the 
part  thus  lost  be  essential  to  the  perfect  en- 
joyment of  the  remainder,  in  the  mauoer  in- 
tended,  the  contract  will  be  rescinded.  And 
in  such  a  case  it  is  not  the  quantity  lost,  so 
much  as  its  importance  on  the  whole  con- 
tract that  is  to  be  considered ;  Parham  v. 
Randolph,  4  H.  4:h5  ;  Davis  v.  Heard,  44  M. 
50.  But  if  the  matter  about  which  the  repre- 
sentation is  made  be  immaterial,  then  the 
vendi'e  is  entitled  to  compensation;  Davis 
V.  Heard,  supra. 

See  ante,  120. 

1 3 1  a.  Same :  Case  in  judgment.  H. ,  being 
a  non-resident,  bought  lands  in  this  State  from 
N..  for  $13,400,  for  which  he  gave  three  notes 
falling  due  in  1860,  1861  and  1862;  the  first 
note  was  paid  at  maturity.  H.,  being  a  stran- 
ger, relied  on  the  representations  of  N.  as  to 
the  title  and  boundaries,  which  afterwards 
turned  out  to  be  untrue.  The  lines  shown  by 
N.  comprehended  valuable  land,  which  did 
not  belong  to  the  tract,  including  certain 
rich  bottom  land,  which  was  well  timbered, 
and  excluding  the  lands  so  falsely  repre- 
sented to  be  in  the  tract,  there  was  an  insuf- 
ficiency of  timber  left,  and  the  tract  was 
greatly  depreciated  by  the  exclusion:  //c/d, 
that  H.  was  entitled  to  a  rescission ;  Davis  v. 
Heard,  44  M  50. 

E.    Duty  op  Vendor  to  Disclose. 

132.  Same.  As  a  general  rule,  the  vendor 
must  make  every  important  disclosure  of 
which  the  vendee  is  ignorant;  but  this  rule 
is  subject  to  some  qualification,  by  limiting  it 
to  cases  where  there  is  an  obligation  to  com- 
municate the  facts,  or  where  there  is  a  pecu- 
liar relation  of  trust  and  confidence  between 
the  vendor  and  vendee,  which  will  justify  the 
presumption  that  there  has  been  undue  con- 
cealment. This  obligation  to  communicate 
ceases,  whenever  there  is  an  onportunity.  to 
the  vendee  to  examine,  and  he  aoes  examine. 
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and  does  not  rely  upon  the  statement  of 
the  vendor.  It  is  not  the  mere  opportunity 
of  exnmination,  but  the  examination  itself, 
"which  relieves  the  vendor  of  the  duty  of 
making  the  disclosure.  An  examination 
shows  that  the  vendee  trusted  to  his  own 
judgment  and  not  to  the  statements  of 
the  vendor,  and  he  is  presumed  to  have 
discovered  patent  defects.  The  opportunity 
to  examine  and  the  failure  to  do  so,  shows  he 
trusted  to  the  statements  of  the  vendor ; 
Halls  V.  Thompson.  1  S.  &  M   443. 

132a.  Same.  When  the  subject  of  the 
representation  or  concealmc^nt  is  not  equally 
open  to  the  observation  of  both  parties,  and 
80  the  vendee  has  not  equal  means  of  knowl- 
edj^e  with  the  vendor,  the  latter  is  bound  by 
the  principles  of  good  faith  and  common  hon- 
esty to  state  nothing  but  what  is  true,  and  to 
conceal  no  material  fact  connected  with  the 
condition  of  the  article.  And  if  there  be  an 
intentional  concealment  of  such  material  fact 
in  cases  where  both  parties  have  not  equal 
means  of  information,  it  will  be  deemed 
frundulent,  and  avoid  the  contract.  And  if 
the  vendor  sell  an  estate,  knowing  that  he  has 
no  title,  or  that  there  are  encumbrances  on 
it,  of  which  the  vendee  is  ignorant,  and  he 
suppress  such  material  fact,  the  vendee 
may  compel  a  rescission  of  the  contract ;  for 
the  purchaser  necessarily  reposes  a  trust  and 
confidence  in  the  vendor,  that  no  such  defect 
exist*;  Davidson  v.  Moss,  5  H.  G73. 

See  Frauds  and  Fraudulent  Representa- 
tions. 5. 

183.  Same:  Example  where  partial  dis- 
closure held  fraudvlmt.  A  vendor  who  rep- 
resents that  he  is  the  purchaser  of  another's 
interest  in  land  at  a  sale  made  under  execu- 
tion, and  contracts  to  sell  that  interest  by 
quit  claim  deed,  is  guilty  of  a  fraud,  if,  in 
stating  the  circumstances  under  which  the 
sheriff  made  a  deed  to  the  land,  to  a  third 
party,  instead  of  vendor,  who  was  the  highest 
bidder,  he  concealed  the  facts  which  make 
the  transfer  of  his  bid  invalid  ;  and  if  in  such 
case  the  vendee  can  get  nothing  by  virtue  of 
the  deed  being  so  made,  he  will  be  entitled  to 
a  rescission ;  Endicott  v.  Penny,  14  S.  &  M. 
144. 

134.  Same :  Forgetftdness  as  an  excuse  for 
not  disclosing.  The  answer  of  the  vendor  stated, 
that  the  existence  of  a  certain  encumbrance 
on  the  estate  did  not  occur  to  him  at  the  time 
of  the  sale,  he  not  deeming  it  of  any  import- 
ance, having  been  advised  that  it  was  invalid. 
The  court  say.  this  is  no  excuse  in  law  for 
the  omission.  For  whether  it  be  true  or  false 
can  never  be  decided  by  any  human  tribunal ; 
Davidson  v.  Moss.  5  H.  673, 

135.  Obligation  of  vendee  to  take  notice  of 
recorded  liens.  In  a  case  of  an  executory 
agreement  to  sell,  and  where  no  representa- 
tion is  made  in  relation  to  the  title,  the  ven- 
dee is  bound  to  take  notice  of  a  judgment 
lien  on  the  estate,  which  is  duly  enrolled ; 
Wiggins  v.  McQimpsey,  13  S.  &  M.532.  See 
arUe^  27. 

But  where  there  has  been  a  positive  mis- 
representation as  to  title,  it  is  no  answer  to 


it  to  say  that  the  outstanding  title  was  on 
record,  and  might  have  been  discovered  by 
the  vendee ;  Parham  v.  Randolph.  4  H.  435. 

136.  DxUy  of  an  agent  as  to  disclosures, 
Sfc.  If  an  agent  be  employed  to  sell  an  es- 
tate, and  notice  be  given  to  such  agent  of 
the  delects  in  the  title  or  quality  of  the  es- 
tate,  which  if  known  to  the  principal,  it  would 
have  been  his  duty  to  communicate  to  the 
purchaser,  the  same  duty  rests  on  the  agent ; 
and  his  failure  to  do  so  will  relieve  the  pur- 
chaser from  the  contract  to  the  same  extent 
as  if  the  notice  had  been  given  to  the  princi- 
pal, and  he,  making  the  sale  himself,  had 
failed  to  make  the  communication  ;  and  this 
is  so,  though  the  principal  were  ignorant 
when  the  sale  was  made  of  the  defects  com- 
plained of;  Boss  v.  HotLfiton,  3  C.  591. 

1 37.  Knowledge  of  agent  as  it  affects  the 
prmripal  in  a  purchase.  Notice  given  to 
the  agent  of  any  defect  in  the  title  or  quality 
of  the  estate,  will  be  equivalent  to  notice  of 
these  facts  to  the  principal,  in  any  contro- 
versy that  may  arise  between  him  and  the 
vendor  in  relation  to  the  property ;  Jb. 

As  to  notice  to  agent,  see  Principal  and 
Agent,  10.  90,  91.  and  ante,  5U. 

1H8.  Same  :  When  principal  afterwards 
sells.  Hut  notice  given  to  tne  agent  whilst 
purchasing  property,  though  sufficient  to 
bind  the  principal  as  to  all  controversies 
connected  with  the  rights  of  third  persons 
which  are  afiected  by  the  purchase,  is  not 
to  be  treated  as  actual  knowledge  on  the 
part  of  the  principal  (when  he  was  in  fact  ig- 
norant), so  as  to  bind  his  conscience  and 
make  it  his  duty  to  communicate  it  where 
he  makes  by  himself  a  future  sale  of  the 
same  property  to  another ;  lb, 

F.  Mtscrllanrous. 

139.  Fraud  after  the  sale.  See  Frauds 
AND  Fraudulent  Representations,  16,  17, 
18. 

140.  Fraud  in  sale  as  affecting  suhven* 
dee's  rights.  If  a  vendor  commit  a  fraud  upon 
vendee,  and  the  latter  resell,  and  then  trans- 
fer the  note  of  the  sub-vendee  to  the  original 
vendor  in  p  tyment  of  his  purchase,  the  sub- 
vendee  may  set  up  as  a  defence  to  a  recovery 
on  the  note  by  the  original  vendor,  the  fraud 
committed  by  the  latter  on  the  original  ven- 
dee ;  otherwise  where  the  transfer  was  not  in 
payment  of  the  purchase  money ;  Barringer 
V.  Nesbit.  I S.  &  M.  22. 

141.  Same:  Case  in  judgment.  A  pro- 
prietor of  land  conceived  the  idea  of  laying 
it  off  in  town  lots,  and  selling  stock,  in  a 
scheme  to  build  a  town.  He  employed 
agents  to  sell  the  stock,  and  authorized  them 
to  make,  and  he  made  himself,  fraudulent 
represonCations  in  regard  to  the  eligibility  of 
the  site  for  a  town.  He  induced  leading  and 
influential  citizens  to  become  subscribers  for 
stock,  by  promising  them  that  they  might  af- 
terwards retain  or  give  up  their  stock  at  their 
election.  He  succeeded  in  selling  some  of 
the  stock,  but  afterwards  abandoned  the 
scheme,  and  declared  his  intention  not  to  en- 
force the  contracts  he  had  made  for  the  sale 
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of  the  stock  :  FTeld,  that  these  facts  cousti- 
tated  a  faiiare  of  consideratioD  of  a  note 
j^iven  by  a  sab-vendee  for  a  transfer  of  stock 
in  the  town  ;  lb. 

142,  Fraud  a  question  of  fact.  Whether 
misrepresentations  amount  to  a  fraud  or  not, 
is  a  question  of  fact  for  the  jury ;  Ferriday 
V.  Selser,  4  H.  506 

143.  Proof  of  the  fraud  Where  a  fraudulent 
concealment  of  an  encumbrance  on  the  title 
is  complained  of,  both  the  encumbrance  and 
the  concealment  must  be  made  out  by  clear 
proof.  Hence,  if  the  answer  deny  the  fraud, 
proof  that  the  vendee  in  a  conversation 
charged  the  vendor  with  the  concealment, 
and  the  latter  did  not  deny  it,  is  not  sufficient 
to  establish  it  so  as  to  entitle  the  vendee  to  a 
rescission,  it  beinjr  at  best  but  doubtful  and 
uncertain  proof ;  Halls  v.  Tkompson,  1  S.  & 
M.  443. 

141.  Same.  A  rescission  will  not  be  granted 
on  doubtful  and  uncertain  proof ;  it  should  be 
cl«»ar  and  satisfactory;  Ih. ;  S.  P.,  Ayres  v. 
Mitchell,  3  8.  &  M.  «83.    See  post.  1. 

144a.  Fraud  by  vendee  as  to  tlie  security : 
Femme  covert.  If  a  party  sell  his  land  to  a 
femme  covert  and  take  her  note  and  security 
for  the  purchase  money,  he  thereby  elects  to 
carve  out  his  own  surety ;  and  if  it  faiU  he  will 
be  without  redress,  though  the  femme  covert 
rely  upon  coverture  to  defeat  a  recovery  as 
to  her.  But  if  the  vendee  fraudulently  rep- 
resented that  the  sureties  on  the  note  were 
good,  when  in  fact  they  were  insolvent,  and 
the  vendor  knew  nothing  of  their  condition, 
bnt  relied  upon  the  representation  of  the 
vendee  in  that  respect,  he  is  entitled  to  a 
rescission ;  Foxworth  v.  Bollock,  44  M.  457. 

1446.  Rescission  because  femme  covert 
refuses  to  pay.  But  it  seems  when  no  security 
is  taken,  if  the  femme  covert  refuses  to  pay 
for  land  purchased  on  a  credit,  the  court 
would  rescind,  it  being  iniquitous  that  she 
should  retain  the  property,  and,  at  the  same 
lime,  deny  her  liability  to  pay  for  it ;  and  in 
such  case,  the  court  would  decree  a  sale  of 
the  land  to  pay  the  purchase  money,  but 
would  give  no  relief  against  her,  personally  ; 
lb, 

2.  For  Defeetive  Title. 
A.  Ggnbral  Rule,  and  thb  Instances. 

145.  Rules  as  to  relief  for  defective  title. 
The  court  announces  the  following  rules,  as 
settled  in  this  State  : 

1.  Where  a  contract  for  the  sale  of  real 
estate  has  been  executed,  and  the  vendee  has 
received  a  deed  with  covenants  of  warranty, 
and  taken  possession,  he  cannot,  in  a  case  free 
from  fraud  or  misrepresentation,  avoid  a  judg- 
ment for  the  purchase  money,  either  at  law 
or  in  equity,  on  account  of  failure  or  defect  of 
title,  unless  he  has  been  evicted ;  see  ante, 
29,  30. 

g.  U  there  has  been  frand  or  misrepresen- 
tation in  relation  to  the  validity  of  the  title, 
or  the  absence  of  encumbrances  on  it,  a 
court  of  law  or  equity  will  relieve  from  the 
payment  of  the  purchase  money  without  evic- 


tion, notwithstanding  the  vendee  may  have 
received  a  deed  with  covenants  of  general  war- 
rantyand  ^one  into  possession  of  the  land; 
See  ante,  116,  et  seq.,  and  post,  146. 

S.  When  the  vendee,  at  the  time  of  the 
purchase,  knew  of  the  defects  in  the  title,  or 
the  existence  of  encumbrances  on  the  estate, 
and  took  a  deed  with  covenacts  of  warranty, 
he  cannot  at  law  avoid  a  recovery  even  after 
eviction,  but  must  rely  upon  his  covenants. 
Nor  will  a  court  of  chancery,  in  such  a  case, 
grant  any  relief,  but  will  remit  the  vendee  to 
his  con  ven ants,  such  being  the  remedy  he  has 
provided  for  himself;  See  ante.  126.  et  seq.; 
Wailes  v.  Cooper,  2  0.  208 ;  S.  P..  Gartman 
V.  Jones,  2  0.  234 ;  Stone  v.  Buckner,  12  S. 
&  M.  73.   See  ante.  27. 

146.  Same.  As  a  general  rule,  the  vendee 
of  land  must  rely  upon  his  convenants,  if  he 
has  not  been  evicted ;  but  in  cases  of  fraudu- 
lent representations  as  to  title,  he  can  claim 
a  rescission  without  eviction ;  Otlpin  v.  Smith, 
11  S.  A  M.  109.  See  ante,  120,  134,  119,  3tJ, 
39,27. 

147.  Fairness  required  of  complainant: 
Small  encumbrance.  In  this  case  (the  sale 
being  executory,  and  the  defendant  being  in- 
debted for  the  purchase  money)  the  land  was 
sold  under  a  judgment  against  the  vendor  for 
$154,  the  purchase  money  being  $4.500 ;  the 
complainant  showed  no  other  judgments, 
though  he  alleged  large  outstanding  jadg- 
ments.  The  court  notice  this  sale  as  one  of 
the  characteristics  of  unfairness  and  want  of 
candor  on  the  part  of  the  complainant,  and 
remark  that  he  might  have  prevented  it  by  pay- 
ing the  judgment  out  of  tne  purchase  money 
he  owed.  The  court  also  animadvert  on  com- 
plainant's examination  of  his  own  witnesses 
in  failing  to  propound  questions  necessary  to 
bring  out  the  whole  transaction  ;  Ayres  v. 
Mitchell.  3  S   &  M.  683. 

148.  Vendee's  rights:  Where  there  is  no 
eviction  and  no  fraud.  Where  the  contract 
is  executory,  and  the  covenants  are  inde- 
pendent, the  vendee  in  possession,  without 
fraud  or  eviction,  and  there  being  no  attempt 
to  enforce  the  outstanding  title,  is  not  entitled 
to  relief  against  the  purchase  money  for  a 
defective  title,  it  not  appearing  that  the  ven- 
dor is  insolvent ;  Coleman  v.  Rowe,  5  H.  460 ; 
S.  P.,  Gale  V.  Green,  W.  159. 

149.  Same.  And  the  rule  is  the  same 
where  the  vendee  is  in  possession  under  cove- 
nants of  warranty  ;  for  it  is  settled  that  if 
there  be  a  mere  failure  of  consideration, 
arising  from  a  sale  of  a  defective  legal  title, 
unconnected  with  fraud  or  bad  faith  on  the 
part  of  the  vendor,  the  vendee  will  be  left  to 
his  covenants  of  warranty  in  the  deed ; 
Wilty  V.  Hightower,  6  S.  &  M.  345.  And  in 
such  a  case,  ihe  vendee  will  not  be  permitted 
to  call  the  vendor  into  equity  to  litigate  an 
adverse  title,  the  vendor  not  beinsr  shown  to 
be  unable  to  pay  the  damages  that  might  be 
rendered  against  him  for  a  breach  of  his  war- 
rnnty  ;  Vick  v.  Percy,  7  S.  A  M  256  ;  S.  P.. 
Walker  v.  Gilbert,  7  S.  &  M.  456.  Nor  will 
he  be  relieved  in  a  case  free  from  frand.  when 
the  vendor  can  make  title  at  the  hearing; 
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McLaunit  v.  Parker,  2  C.   500.  See  post, 
152,  157.  et  seq. 

150.  No  rescission  where  vendee  purchases 
with  notice  of  the  defect.  In  this  case  it  ap- 
peared that  the  porcbase  money  was  to  be 
paid  in  three  annual  instalments,  and  a  title 
^as  to  be  made  upon  payment  of  the  last; 
that  the  vendor  was  one  of  six  co-parceners 
entitled  to  the  estate  sold,  four  of  whom  were 
of  full  njre,  and  two  minors,  and  that  the  ven- 
diT  could  make  title  to  the  shares  of  the  four 
adults,  but  not  to  the  shares  of  the  others; 
that  the  vendee  knew  the  condition  of  the 
title  when  he  bought,  and  that  the  vendor 
was  insolvent.  This  bill  was  filed  by  the 
vendee  to  enjoin  the  suit  on  the  first  note, 
and  before  the  last  instalment  fell  due.  and 
the  prayer  was  for  a  specific  perfornaance ; 
and  in  case  vendor  was  unable  to  make  title, 
then  for  a  rescission :  Held,  that  vendee  was 
not  eiititled  to  any  relief,  as  he  was  a  pur- 
chaser with  full  notice,  and  had  not  per- 
formed, nor  offered  to  perform,  his  purt  of 
the  contract:  and.  moreover,  that  the  bill  was 
premature  in  being  filed  before  the  last  in- 
stalment fell  due ;  Bird  v.  McLaunn,  4  S.  & 
M.  50:  S.  P.,  Harris  v.  Bolton,  1  H.  167; 
City  (f  Natchez  v.  Minor,  9  S.  &  M.  544. 
See  ante,  27,  126,  et  seq, 

B.  Wherb  the  Failure  is  in  tbe  Legal 
Title  only. 

151.  Vendee  entitled  to  legal  title.  The  tak- 
ing of  a  title  bond  is  of  itself  evidence  of  one 
of  two  things — either,  first,  that  the  title  is 
imperfect,  and  that  time  is  required  to  perfect 
it,  or  that  the  vendor  retains  the  title  for  his 
own  security.  But  if  it  be  manifest  that  the 
vendee  never  can  make  title,  or  that  he 
never  can  make  more  than  an  equitable  title, 
the  contract  will  be  rescinded;  Halls  v. 
Thompson,  1  S.  &  M.  443. 

152.  Same :  Mutual  and  independent  cove- 
nants: Where  equitable  title  will  do.  Where 
the  covenant  to  pay  and  the  covenant  to 
convey  are  mutual  and  independent,  and  the 
payment  is  to  be  made  before  the  convey- 
ance, if  the  vendee  tender  the  whole  purchase 
money,  and  demand  a  title,  he  is  entitled  to 
have  a  title;  and  in  cases  of  inability  to  make 
it,  he  may  sue  on  the  covenants,  or  demand  a 
rescission.  But  this  rule  does  not  apply 
where  the  failure  is  simply  to  convey  the 
legal  title — the  vendor  having  a  complete 
equitable  title,  and  the  vendee  being  fully 
aware  of  its  condition  when  he  bought,  and 
there  being  some  necessary  delay  in  procur- 
ing  the  legal  title  by  judicial  proceedings. 
In  such  a  case,  time  is  not  required  as  essen- 
tial.  and  the  vendor  will  be  allowed  a  reason- 
able  time  in  which  to  procure  the  legal  title ; 
Oreen  v.  Finucane,  5  H.  542. 

153.  Same:  Where  there  has  been  an  evic- 
tion. And  in  such  a  case,  if  there  has  been 
a  recovery  in  ejectment  against  the  vendee, 
he  will  not  be  entitled  to  rescind,  unless  he 
show  that  the  recovery  was  not  on  a  naked 
legal  title,  and  that  his  vendor  has  not  a 
complete  equity  which  he  can  enforce ;  Green 
V.  McDonald,  13  8.  &  M.  446. 


C.  Relief  as  Affected  by  the  Insolvency 
OF  THE  Vendor. 

154.  Ride,  The  rule  that  the  purchaser 
will  not  be  relieved  for  a  defective  title, 
where  he  is  in  possession  under  covenants  of 
warranty,  and  where  there  was  no  fraud  in 
the  sale,  does  not  apply  where  the  vendor  is 
insolvent,  and  his  covenants  worthless  as  in- 
demnity to  the  vendee.  In  such  a  ca.*?e,  if  the 
defective  title  be  clearly  shown,  the  vendee 
will  be  entitled  to  relief.  See  cases  cited,  30, 
ante. 

In  such  a  case,  it  would  be  iniquitous  to 
allow  vendor  to  collect  the  purchase  money, 
and  remit  the  vendee  to  his  action  on  the 
covenants  for  his  indemnitv;  and  on  this 
ground  equity  will  relieve,  whether  there  has 
been  eviction  or  not,  or  whether  the  vendee 
knew,  when  he  purchased,  of  the  defective 
title  or  not ;  Wailes  v.  Copper,  2  C.  20H ; 
Gar  (man  v.  Jvnes,  lb.  234.  See  ante,  30, 
150,  148,  \MxApost.  182,  188. 

15.5.  Same:  Insolvency  of  vendor  whtn 
purchase  money  has  been  assigned.  But  if 
the  vendor  has  transferred  the  note  for  the 
purchase  money  to  ^n  innocent  holder  for 
value,  and  he  has  recovered  &  judgment  at  law 
on  it,  as  he  certainly  has  a  right  to  do  in  all 
cases  where  a  deed  has  been  made  and  there 
is  no*  eviction  or  fraud,  the  vendee  cannot 
on  the  ground  of  the  insolvency  of  the  vendor 
get  relief  against  the  judgment  in  equity ;  for 
the  equity  of  the  innocent  holder  is  at  least 
equal  to  the  equity  of  the  vendee,  and  in 
such  cases  the  rule  is  always  that  the  law 
shall  prevail,  and  that  equity  will  not  inter- 
fere;  ^ailes  V.  Cooper,  2  0.  208. 

156.  Same,  A  court  of  equity  will  not 
rescind  the  sale  in  toto,  so  as  to  defeat  the 
claims  of  a  bona  fide  assignee  of  a  note 
for  one-half  of  the  purchase  money,  the  vea. 
dor  and  assignor  being  insolvent, — if  the  ven- 
dee  can  get  a  good  title  to  one-half  the  land, 
and  still  owes  the  vendor  one-half  the  pur- 
chase monev,  in  a  case  where  the  covenants 
are  independent,  and  there  was  no  fraud  in 
the  sale,  as  in  that  case  the  vendor  has  full 
indemnitv  to  that  extent ;  Green  v.  McDonald, 
13  S.  &  M.  445. 

In  such  a  case  if  it  be  clearly  shown  that  the 
vendor  has  no  title,  then,  possibly,  if  the  ven- 
dee be  insolvent,  the  court  will  give  relief 
airainst  the  assignee  of  the  purchase  money ; 
McDonald  v.  Green,  9  S.  &  M.  138. 

But  in  a  case  of  fraud  in  a  sale,  the  right 
of  the  vendee  to  rescind  is  not  affected  by 
the  assignment  of  the  notes  for  the  purchase 
money,  though  after  the  assignment  he 
promised  payment  to  the  assignor;  Gilpin  v. 
Smith,  11  S.  &  M.  109. 

As  to  right  of  assignee  where  there  is  a 
voluutary  rescission,  see  aiite,  28,  and  post, 
197. 

156a.  Same :  When  there  are  several  (m- 
signees.  When  the  vendor  is  insolvent,  and 
there  is  a  lien  or  encumbrance,  the  vendee 
may  be  relieved  of  the  purchase  money  to  the 
extent  of  the  lien ;  ana  if  the  notes  for  the 
purchase  money  have.been  assigned,  each  as- 
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Bignee  must  lose  pro  rata.  And  in  this  case 
the  decree  of  the  coart  was,  that  a  commis- 
sioner should  be  appointed  to  ascertain  the 
valne  of  the  land,  and  if  it  did  not  exceed 
the  liens,  the  assignees  were  to  have  nothing, 
and  if  the  valuation  exceeded  the  liens,  then 
the  excess  was  to  be  divided  pro  rata ;  Kil- 
Patrick  v.  Dye's  Heirs j  4  8.  &  M.  289. 

D.  At  what  time  Vendor  must  have  Title 

157.  When  title  at  the  filing  of  the  bill 
will  do.  When  there  is  no  fraud,  and  ven- 
dor had  a  good  title  when  he  sold,  and  also  a 
good  title  when  the  bill  to  rescind  was  filed, 
the  vendee  will  not  be  entitled  to  relief,  merely 
on  the  ground  that  between  the  sale  and  the 
filing  of  the  bill,  the  vendee  was  for  a  lime 
entirely  divested  of  title.  Jenkins  v.  White- 
head, 7  S.  &  M.  577.     See  ante  149. 

158.  Title  at  the  hearing.  Where  a  pur- 
chaser at  an  administrator's  sale  (which  was 
void  for  want  of  notice  to  the  heirs)  was  not 
deceived  in  relation  thereto,  by  any  fr.iuduleiit 
representation  of  the  administrator  as  to  his 
power  to  sell,  and  failed  to  make  his  defence 
at  law,  and  then  came  into  equity  for  relief, 
it  was  held  that  he  must  submit  to  take  a 
good  title  at  the  hearing,  if  the  heirs,  being 
of  age,  will  make  it ;  McLaurin  v.  Parker,  2 
0.  509. 

See  ante,  152,  and  post,  161, 188. 

B.  The  Complainant  must  Show  the  Defect, 
AND  THE  Proof. 

159.  Same,  A  complainant  who  is  in  the 
undisturbed  possession  of  the  land  under  a 
conveyance,  must  show  clearly  the  delect  of 
the  title,  or  the  fraud  complained  of.  or  he 
will  not  be  entitled  to  a  resciioion.  Ue  cannot 
compel  the  vendor  to  disclose  his  title,  but 
must  show  the  defect  himself;  Moss  v  David- 
son, 1  S.  &  M.  112;  McDonald  v.  Green,  9 
S.  ik  M.  138;  Green  v.  McDonald,  18  8.  & 
M.  445;  ante,  153 ;  Ayres  v.  Mitchell,  3  S.  & 
M.  683.  And  he  must  show  the  condition  of 
the  title,  so  that  the  court  may  judge  of  its 
validity;  Ayres  v.  Mitchell,  supra. 

160.  Same :  Application  of  the  nde.  If 
the  defect  complained  of  be  a  title  in  the  wife 
of  vendor,  under  a  marriage  settlement,  and 
it  appeared  that  the  personalty  had  been  re- 
moved to  another  county  than  the  one  in 
which  the  marriage  contract  was  made  and 
registered,  and  had  there  remained  more  than 
twelve  months  previous  to  the  purchase,  the 
bill  should  also  show  that  the  marriage  con- 
tract was  recorded  in  the  county  where  the 
sale  was  made ;  since,  under  the  Act  of  1822, 
a  sale  by  the  husband  to  a  purchaser  without 
notice,  in  a  county  to  which  the  property  con- 
veyed in  the  settlement  had  been  removed, 
and  in  which  it  remained  for  twelve  months 
without  registration  of  tiie  settlement,  would 
have  conveyed  a  good  title ;  Moss  v.  David- 
son. I  S.  &  M.  112. 

161.  Same,  And  if,  in  such  a  case,  the 
complainant  had  received  notice  of  the  wife's 
right,  before  he  completed  payment,  he  would 
have  been  affected  by  it.  and  therefore  enti- 
tled to  a  rescission ;  but  if,  on  such  discovery 


of  her  title,  she  disclaims,  then  be  is  not  enti- 
tied  to  rescind ;  lb. 

162.  Same:  Another  instance.  If  one 
necessary  link  in  the  chain  of  the  vendor's 
title,  should  be  a  conveyance  by  a  deceased 
person,  and  it  is  alleged  in  the  bill  that  this 
party  sold  by  parol  only,  inasmuch  as  the  ex- 
ecutors of  the  vendor  can  find  no  evidence  of 
any  title  to  their  testator,  this  will  not  be  a 
sufficient  showing  of  a  defective  title,  it  not 
appearing  that  any  search  bad  been  made  in 
the  registration  office  for  a  conveyance,  nor 
that  the  heirs  of  the  decedent  were  settinenp 
any  claim  to  the  land ;  McDonald  v.  Green, 
9S.  &  M.  138. 

8.   The  Neoesiary  Promptnesi  in  Complaining, 
ind  statu  quo. 

163.  Ride  on  this  subject.  In  applications 
for  a  rescission  (as  well  as  for  specific  per- 
formance),  there  must  be  no  unnecessary 
delay.  If  there  has  been  negligence  in  this 
respect,  and  there  has  been  a  change  of  cir- 
cumstances affecting  the  contract  in  any 
material  particulars,  the  court  will  not  inter- 
fere,  as  it  is  the  duty  of  the  court,  in  decree- 
ing a  rescission,  to  restore  the  parties,  as 
nearly  as  possible,  to  the  situation  they  re- 
spectively occupied  when  the  contract  was 
made.  And  if,  from  the  conduct  of  one  of  the 
parties,  this  status  quo  cannot  he  attained, 
the  court  will  not  interfere  at  his  instance; 
(citing  Jyres  v.  Mitchell,  3  S.  &  M.  683  :  Lid- 
dell  V.  Sims.  9  S.  &  M.  696 ;  Fitzgerald  v. 
Reed,  lb.  94) ;  Johnson  v.  Jones,  13  S.  &  M. 
580  ;  S.  P.,  Jones  v.  Smith,  4  G.  215. 

The  remedy  must  be  prosecuted  in  good 
time  after  the  injury  is  discovered  ;  HcUls  v. 
Thompson,  1  S.  &  M.  443.  Generally,  he  who 
seeks  a  rescission,  should  apply  for  it  as  soon 
as  the  defective  title  or  fraud  is  discovered. 
But  where  the  complaint  is  of  a  defective 
title,  if  vendor  be  unable  to  make  title  at 
the  hearing  of  the  bill  to  rescind,  a  rescission 
will  be  granted,  notwithstanding  an  unrea- 
sonable delay;  Ayres  v.  Mitchell,  3  S.  &  M. 
683. 

1 65.  Same :  Case  in  judgment.  The  sale 
sought  to  be  rescinded  was  made  in  1836,  and 
in  1840,  the  vendor  removed  to  Texas,  and  in 
the  same  year,  the  vendee  discovered  the 
fraud,  and  a  bill  was  filed  in  1841,  to  enforce 
a  mortgage  for  the  purchase  money.  In 
February,  1842,  the  vendor  filed  his  cross  bill, 
asking  for  a  rescission :  Held,  that  the  delay 
was  not  unreasonable ;  Gilpin  v.  Smith,  US. 
&  M.  109. 

165a.  Same:  Case  in  judgment.  The  vendee 
in  this  case  was  a  married  woman,  and  her 
note,  with  her  sureties,  was  taken  for  the  pur- 
chase money.  Two  years  after  the  sale, 
vendor  filed  a  bill  to  rescind,  upon  the  ground 
that  the  sureties  were  insolvent,  and  that  the 
vendee  fraudulently  represented  to  bim  that 
they  were  solvent :  Held,  that  the  right  to 
rescind  was  much  weakened  by  the  delay; 
Foxworth  V.  Bullock,  44  M.  457. 

16ii.  Saine :  Another  instance,  C.  pur- 
chased a  tract  of  land,  and  gave  J.  as  his 
surely  for  the  purchase  money.    The  vendor 
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transferred  these  notes,  and  C.  (the  ven- 
dec)  being  insolvent,  J„  the  surety,  was  sued 
for  the  purchase  money,  and  the  suit  was 
compromised  by  J/s  giving  the  notes  of  other 
persons  in  payment,  which  he  guaranteed, 
and  the  holder  surrendered  the  notes  for  the 
purchase  money  to  J.,  who  also  took  an  in- 
demnity from  C,  which,  however  failed. 
Jud<iment  was  obtained  against  J.  at  law,  on 
his  giiaranty,  notwithstanding  his  plea  of  fail- 
are  of  consideration  in  the  original  sale  to 
C  Eight  years  after  the  sale.  J.  filed  his 
bill  for  a  rescission  of  the  contract,  setting  up 
a  failure  of  consideration  as  to  the  title,  and 
in  addition,  fraud  in  the  vendor,  in  concealing 
encumbrances,  and  misrepresenting  the  true 
state  of  the  title:  Hdd,  the  delay,  and  the 
impossibility  of  placing  the  vendor  in  statu 
quo  {he  having  surrendered  his  claim  against 
C.),  and  the  compromise,  precluded  J.  from 
getting  relief;  Johnson  v.  Jones,  13  S.  &  M. 
580. 

See  ante,  150,  for  premature  complaint. 

166(j.  Same:  Case  in  judgment.  In  Oc- 
tober, 1859.  H.  bought  of  N.  a  tract  of  land. 
In  September,  186i»,  H.  filed  his  bill,  charg- 
ing certain  material  misrepresentations  of 
N.  as  to  the  boundary  and  title  to  the  land, 
and  seeking  compensation  therefor.  In  De- 
cember, 1860,  N.  answered,  denying  the  fraud, 
and  ofi*eringto  rescind  the  contract,  but  there 
was  no  evidence  in  the  record  that  this  answer 
was  filed  till  1866.  In  March,  1866.  the  suit 
was  revived  against  the  administrator  and 
heirs  of  N.,  and  on  19ih  April,  the  admin- 
istrator answered,  revoking  the  i  ffer  to 
rescind,  in  consequence  of  the  change  in  the 
condition  of  things  produced  by  the  war. 
On  •24th  April,  1866,  \\.  filed  a  supplemental 
bill,  asking  for  a  rescission  of  the  contract, 
charging  an  additional  misrepresentation  as 
to  boundary,  which  he  alleged  he  did  not  dis- 
cover till  within  two  years  before  the  filing  of 
the  bill.  He  gave  as  a  reason  for  not  accepting 
the  offer  of  N.  to  rescind,  that  the  counsel  on 
both  sides  were  engaged  in  the  war,  and  the 
courts  virtually  closed,  and  that  he  did  not 
know  of  the  offer  till  after  the  war  ended, 
^hen  he  promptly  accepted  it:  Held,  that 
under  the  circumstances,  the  bill  to  rescind 
was  filed  in  due  time ;  Davis  v.  Heard,  44  W. 
50. 

4.    Besoiiiion  for  Matnal  Error,  and  Miitake. 

167.  Same:  Ca^se  in  judgment,  B.  was  in 
possession  of  land  which  A.  represented  as 
within  a  survey  belonging  to  him.  and  threat- 
ened to  oust  B.,  unless  he  purchased  A.'s 
interest,  which  B.  did.  It  afterwards  ap- 
peared that  the  land  did  not  belong  to  A. : 
Held,  that  B.  was  entitled  to  a  rescission,  and 
to  recover  back  the  purchase  money,  upon 
the  ground  of  mutual  error  of  the  parties  as 
to  the  ownership  ;  and  this,  though  B.  had 
purchased  the  land  from  the  United  States 
for  one-half  the  purchase  money  he  had  paid 
to  A. ;  Harrisson  v.  Slowers,  W.  165, 

168.  Same.  If  the  real  owuer  of  land,  being 
in  possession  of  it,  purchase  a  claim  to  it 
from  another,  but  which  claim  is  invalid,  and 


take  a  deed  with  covenants  of  warranty,  he 
will  not  be  entitled  to  relief  if  the  vendor 
were  not  guilty  of  fraud ;  Wilty  v.  Bightower, 
6  S.  &  M.  34ft. 

169.  Same:  Mistake.  A  court  of  equity 
will  relieve  against  a  contract,  where  botlk 
parties  entered  into  it  under  a  mutual  mis- 
take as  to  a  material  fact,  and  without  which 
the  contract  would  not  have  been  made. 
Therefore,  when  A.  purchased  land  at  an  ad- 
ministrator's  sale,  and  afterwards  the  land 
was  sold  under  a  judgment  purporting  to  be 
against  the  intestate  and  a  lien  on  the  land, 
and  A.  bought  again  from  the  purchaser  at 
sheriff's  sale,  and  took,  by  agreement,  the 
sherifl^s  deed  to  him  directly,  all  the  parties 
supposing  that  the  intestate  had  signed  the 
forthcoming  bond  from  which  the  execution 
emanated,  and  it  was  afterwards  discovered 
that  he  was  no  party  to  the  bond ;  it  was 
held  that  A.  was  entitled  to  be  relieved  from 
the  contract;  Nahours  v.  Cocke,  2  C.  44. 

170.  Same:  Another  instance.  Wilty  had 
bought  land  and  procured  a  good  title  to  it, 
but  there  was  a  judgment  against  his  ven- 
dor, which  it  was  erroneously  supp(»sed  was  a 
lien  on  the  land,  and  a  sale  was  made  under 
this  judgment  at  which  H.  became  the  pur- 
chaser. W.  afterwards  bought  from  H.,  and 
took  a  warranty  deed,  and  then  discovering 
that  he  had  a  good  title,  superior  to  the  title 
under  the  sheriff's  sale,  he  filed  his  bill  to 
rescind  his  contract  with  H.:  HM,  that  he 
had  not  made  out  a  case  of  plain  and  palpa- 
ble mistake,  or  of  fraud  and  was  not  entitled 
to  relief;    Wilty  v.  Hightower,  6  S.  &  M.345. 

171.  Same.  It  has  been  holden,  that  where 
a  purchaser  of  the  whole  interest  from  one  of 
two  tenants  in  common,  knows  at  the  time 
that  the  vendor  has  only  a  half  interest,  and 
is  incompetent  to  convey  the  whole,  except 
by  consent  of  the  other  tenant,  and  the  latter 
reTuse  to  convey,  then  the  agreement  is  to  be 
considered  as  made  by  mistake,  and  that  the 
vendee  cannot  claim  a  specific  performance 
as  to  the  one  half  interest  of  the  vendor; 
Stone  v.  Buckner,  12  S.  ^  M.  73. 

6.  Right  of  Fartios  to  Besolnd  under  Exeoutory 
Agreements. 

A.    Vkndor's  Right    to  Rrscind  for 
Failure  op  Vendor  to  Pay. 

172.  Same.  If  a  vendee  who  purchases 
land  upon  a  credit,  taking  a  bond  condi- 
tioned that  the  title  shall  be  conveyed  when 
he  pays  the  purchase  money,  fails  to  pay  ac- 
cording to  its  terms  and  stipulations,  the 
vendor  may  upon  his  mere  failure  to  pay, 
consider  the  contract  at  an  end,  and  convey 
a  good  title  to  another.  In  this  case,  however, 
it  must  be  noted,  that  the  party  complaining 
was  the  second  vendee,  who  was  in  posses- 
sion under  a  deed,  which  he  got  without 
notice  of  the  prior  sale,  and  that  the  original 
vendee  had  dii'd,  and  that  his  heirs  had  never 
made  any  offer  to  comply ;  HoUoivay  v. 
Moore,  4  S.  &  M.  594. 

173.  Vendor  must  offer  to  perform,  and 
make  demand.  Where  a  vendor  sells  partly 
for  cash,  and   the   balance  of  the  purchase 
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money  is  payable  in  instalments,  secnred  by 
the  notes  of  the  vendee,  and  gives  a  bond  to 
make  title  '*  on  the  panctual  payment  of  the 
said  notes,"  the  covenants' are  so  far  mutual 
and  dependent,  that  the  vendor  upon  the  mere 
failure  of  the  vendee  to  pay  the  notes,  or  any 
of  them,  at  maturity,  has  no  right  to  treat  the 
contract  as  at  an  end,  without  first  making  a 
demand  for  payment,  and  offering  to  perform 
his  part  of  the  contract  (citinje  Wadlmgton 
V.  Hill  10  S.  &  M.  560;  Peques  v.  Mosbt/, 
7  id.  340 :  Mobley  v.  Keys,  13  id.  677) ;  Johri- 
son  V.  Jackson,  5  C.  498. 

174.  Same.  The  condition  of  a  title  bond, 
"  that  if  the  vendee  complies  promptly  with 
his  contract,  that  the  vendor  will  execute  a 
deed,"  does  not  make  time  the  essence  of  the 
contract,  and  a  failure  by  the  vendee  to  com- 
ply by  the  payment  of  the  purchase  money, 
when  it  falls  due,  will  not,  therefore,  author- 
ize the  vendor  to  rescind  without  an  offer  to 
perform  on  his  part  (citing  Johnson  v.  Jack- 
son, 5  C.  498 ;  Stewart  v.  Gaits,  1  G.  100  ; 
Eckford  v.  HalbeH,  lb.  273;  Tlalton  v. 
Wilson.  lb.  576 ;  Arther  v.  Pearson,  3  id. 
131 ;  Prophtt  v.  Robinson,  5  id.  141) ;  Jones 
V.  Logqins,  8  G.  546. 

See  TiMR,  2,  et  seq. 

175.  Same.  A  vendor  who  has  executed 
a  bond  conditioned  to  make  title  on  the  pay- 
ment of  the  purchase  money,  cannot  elect  to 
abandon  the  contract  upon  the  mere  failure 
of  the  vendee  to  pay  the  purchase  money, 
without  having  made  a  valid  offer  to  perforin 
his  part  of  the  agreement  (citing  Johnson  v. 
Jackson.  5  0.  498);  Walto^i  v.  mison,  1  G. 
576.  Nor  can  he  rescind  by  a  mere  notice  to 
the  vendee  that  the  contract  is  at  an  end, 
without  an  offer  to  perform  his  part  of  the 
contract;  Arther  v.  Pearson,  3  G.  131. 

176.  Same.  And  such  a  vendor  who  has 
received  two  of  the  three  instalments  of  the 
purchase  money,  will  not  be  permitted  to  as- 
sert rights,  except  to  accomplish  the  object 
of  retaining  the  title,  viz. :  to  secure  the  pur- 
chase money.  He  will  not  be  permitted  to 
use  the  title  retained  in  himself  for  the  un- 
conscientious purpose  of  possessing  himself 
of  the  land  and  retainin^r  the  instalments  al- 
ready paid.  And  if  he,  upon  failure  of  ven- 
dee to  pay  the  last  instalment  at  maturity, 
immediately  demand  possession,  and  com- 
mence proceedings  by  unlawful  detainer  to 
recover  it,  and  if  the  vendee,  before  the  trial 
in  that  proceeding,  tender  all  the  purchase 
money  and  the  cosis,  which  vendor  refused  to 
take,  and  prosecuted  his  suit  to  ja<lgment, 
then  the  vendee  may  maintain  a  bill  in  equity 
to  restrain  further  proceedings  under  that 
judgment,  and  to  enforce  specific  perform- 
ance of  the  contract;  Bellamy  v.  Shdton 
4  0.  250. 

177.  Same.  Where,  by  the  terms  of  the 
title  bond,  the  vendor  bind.<<  himself  to  make 
title  upon  the  payment  of  the  purchase  money 
on  a  day  specified,  and  that  he  will  give  the 
vendee  another  year  in  which  to  make  pay- 
ment, if  he  should  be  unable  to  pay  on  the 
day  named;  if  vendor,  after  the  expiration  of 
the  additional  year  and  the  failure  of  the  ven-  I 


dee  then  to  pay,  without  any  new  agreement 
between  the  parties,  voluntarily  indulge  the 
vendee  for  an  indefinite  period,  he  cannot 
then  elect  to  consider  the  contract  at  an  end 
on  account  of  the  previous  default  of  the 
vendee :  there  must  first  be  a  demand  made 
for  the  money  and  a  refusal  by  the  vendee. 
Such  a  stipulation  for  indulgence  is  for  the 
benefit  of  the  vendee,  and  his  failure  to  pay 
at  maturity  will  not  operate  as  a  forfeiture  of 
his  rights,  under  a  clause  in  the  contract 
which  declares  the  obligation  of  the  ven<lor 
to  be  void  unless  payment  be  made  at  ma- 
turity;  Stewart  v.  Gates,  1  G.  100. 

178.  Same,  If  the  vendor  decline  the  offer 
of  the  vendee  to  surrender  possession  of  the 
land,  in  accordance  with  a  right  secured  to 
the  former  by  the  provisions  of  the  title  hond, 
it  will  be  a  waiver  of  the  previous  defaults  of 
the  vendee  in  making  payment  of  the  pur- 
chase money,  and  he  cannot  afterwards  insist 
on  his  right  without  having  first  demanded 
payment;  Prophtt  v.  Robinson.  5  G.  141. 

179.  Same:  Inability  of  vendor  to  convey 
as  an  excuse.  It  is  a  sufficient  excuse  for 
the  vendee's  failure  to  pay  the  purchase 
money  at  maturity,  in  a  case  of  mutual  and 
dependent  covenants,  that  the  vendor  was  un- 
able to  convey  according  to  his  covenant,  and 
his  failure  under  such  circumstances,  will  not 
prevent  him  from  afterwards  insistinir  upon 
the  vendor  performing  his  contract ;  Walton 
V.  Wilson,  1  G.  576. 

And  if  he  has  no  title  to  part  of  the  land 
sold,  his  mere  offer  to  convey  such  title  as  he 
has,  is  no  answer  to  an  offer  to  perform  by 
the  vendee,  and  a  demand  of  title  accordinif 
to  the  agreement.  He  must  be  able  to  make 
a  valid  title  according  to  his  bond ;  Matthews 
V.  Patterson,  2  H.  729. 

180.  Same:  ^'hai  is  necessary  to piU  an 
end  to  the  contract.  Where  the  sale  is  by 
bond  to  make  title  on  payment  of  the  pur- 
chase money,  for  which  the  vendee  has  given 
his  note,  due  on  a  day  named  in  it,  a  mere 
tender  of  a  deed  after  the  maturity  of  the 
note  and  demand  of  the  money,  without  n>- 
tice  to  the  vendee  that  the  vendor  considers 
the  contract  at  an  end,  do  not  of  themselves 
avoid  the  contract,  so  as  to  enable  the  vendor 
to  recover  possession.  To  enable  him  to  do 
this  he  must  put  an  end  to  the  contract  by 
a  distinct  notice  to  the  vendee  to  that 
effect;  Johnson  v.  Tugrile,  5  0.  836. 

181.  W  hat  is  a  gonid  performance :  Time 
cdlowed :  Case  in  judgment.  A.,  through 
his  agent,  applied  to  6  ,  who  was  also  an 
agent,  to  buy  a  tract  of  land,  and  a  verbal 
agreement  was  made  between  them  for  this 
purpose,  and  B.  thereupon  wrote  to  A.  stal- 
ing the  terms  of  the  contract,  and  a  descrip- 
tion of  the  land,  also  stating  that  the  sale 
was  made,  provided  he,  A.,  should  come  to 
close  the  contract  within  two  weeks.  The 
letter  was  signed  in  the  individual  name  of 
B.  A.  sent  his  agent  with  the  cash  pay- 
ments, but  without  the  notes  for  the  credit 
instalments,  and  with  no  authority  to  execute 
them,  with  instructions  to  close  up  the  trade, 
and  between  11  and  12  o'clock,  p.  m.  of  the 
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last  day  of  the  two  weeks,  it  being  Saturday, 
after  H.  had  retired  to  bed,  the  agent  of  A. 
called  at  B.'s  residence,  which  was  one-half 
mile  from  his  office  and  known  place  of  trans- 
acting all  land  business,  and  the  agent  then 
offered  to  comply  for  A.,  but  B.  refused, 
stating  that  the  agent  had  come  too  late  : 
Held, 

1st.  That  the  letter  of  B.  was  a  sufficient 
contract  within  the  statute  of  frauds,  and  the 
si^ming  by  B.  in  his  individual  name,  was  also 
sufficient. 

2d.  That  B/s  authority  to  sell  need  not  be 
in  writing. 

3d.  That  the  title,  thoagh  a  mere  proposition 
until  accepted,  was  binding,  if  A.  should 
accept  within  the  time  limited. 

4th.  That  in  computing  the  time  "within 
two  weeks  "  from  the  date  of  the  letter,  the 
date  was  to  be  excluded. 

5th.  That,  although  A.  had  until  the  last 
moment  of  the  last  day  in  which  to  comply, 
vet  he  must  offer  to  comply  at  a  reasonable 
nour  of  that  day,  so  as  to  allow  the  other 
party  sufficient  time  to  act  with  caution,  and 
due  consideration  to  protect  his  own  interest 
in  the  completion  of  the  contract,  and  that 
under  the  circumstances,  the  offer  came  too 
late,  as  there  was  not  reasonable  time  left  for 
B.  to  repair  to  his  office  and  complete  the 
trade  before  Sunday  and  the  expiration  of 
the  time  allowed. 

6th.  That  the  offer  of  the  cash  payment 
alone  was  not  sufficient;  Curtis  v.  Blair, 
4   C.  309. 

182.  Failure  of  vendee  to  give  security.  If 
land  be  conveyed  to  the  vendee  upon  his 
promise  to  procure  another  to  stand  as  his 
surety  for  the  purchase  money,  which  he  fails 
to  do,  and  the  land  be  levied  on  for  the  ven- 
dee's debts,  and  he  is  insolvent,  the  vendor  is 
entitled  to  a  rescission  of  the  contract ;  Tay- 
lor V.  Strong,  10  S.  &  M.  63. 

183.  Rescissiomohere  there  is  a  suh-vendee. 
In  a  case  where  the  covenants  are  mutual 
and  dependent,  if  the  vendee  sell  to  another, 
a  contract  afterwards  rescinded  by  the  ven- 
dor and  vendee  alone,  cannot  defeat  the 
rights  of  the  sub-vendee;  and  in  such  a  case, 
the  vendor  having  notice  of  the  sale,  the  ven- 
dee must  make  dernand  of,  and  offer  to  per- 
form to  the  sub-vendee ;  and  on  a  bill  for  a 
specific  performance  by  the  sub-vendee,  the 
decree  should  provide  for  payment  by  him  on 
a  day  named,  and  for  a  conveyance  of  the 
title  to  him  ;  Johnson  v.  Jackson,  5  0.  498. 

184.  When  vendor  has  reserved  right  to 
rescind.  A  vendor  who  covenants  to  make 
a  conveyance  to  the  vendee  upon  payment  of 
the  purchase  money,  reserving,  however,  the 
right  to  rescind  in  case  a  good  title  cannot 
be  procured,  and  promising  in  that  event  to 
refund  the  purchase  money  which  may  have 
been  paid,  cannot  maintain  a  bill  for  a 
rescission  of  the  contract,  upon  the  ground 
that  a  good  title  cannot  be  procured,  without 
showing  that  he  has  used  reasonable  efforts 
to  procure  the  title,  and  that  his  efforts  have 
been  fruitless  ;  Bibb  v.   Wilson,  2  G.  624. 


B.  Vbndee*8  Riqht. 


185.  Vendee  cannot  rescind  without  offer 
to  perform.  A  purchaser  who  has  paid  part 
of  the  purchase  money,  and  is  to  receive  title 
upon  payment  of  the  balance,  cannot  recover 
back  what  he  has  paid,  unless  he  show  that 
he  has  offered  to  pay  the  balance,  and  de- 
manded title  which  was  refused;  Siins  v. 
Boaz,  11  S.  &  M.  318;  S.  P.,  Hill  v.  Samuel, 
2  G.  307;  Ayres  v.  Mitchell,  3  S.  &  M.  683. 
Unless  the  contract  has  been  rescinded  either 
by  agreement,  or  the  act  of  the  vendor ; 
Sims  V.  Boaz.  supra.  And  so  if  the  vendor 
remove  from  the  State  before  lie  has  opportu- 
nitv  to  do  so,  no  demand  is  necessary ;  Ayres 
V.  Mitchell,  supra, 

1 86.  Same :  Instance  of  rescission  hy  ad  of 
vendor.  The  vendor  received  a  part  of  the 
purchase  money,  and  covenanted  to  make 
title  on  payment  of  the  balance.  The  per- 
son from  whom  he  bought,  filed  a  bill  against 
him,  to  enforce  the  lien  for  tlie  purchase 
money  due  to  the  complainant  in  that  bill. 
The  last  vendor,  for  a  consideration  paid  him 
by  his  vendor,  made  no  defence,  and  allowed 
a  decree  to  be  entered  under  which  the  land 
was  sold,  and  the  purchaser  put  in  posses- 
sion ;  Held,  that  tnese  acts  of  the  vendor 
amounted  to  a  rescission  of  the  contract,  and 
that  the  vendee,  without  doing  more,  could 
recover  back  the  money  he  had  paid  on  the 
contract;  Sims  v.  Boaz,  supra.  See  post, 
190. 

187.  Vendee's  right  when  vendor  cannot 
convey  title.  'I'he  vendee  in  a  title  bond,  may 
elect  to  abandon  the  contract  if  the  vendor 
should  be  unable  to  convey  according  to  the 
terms  of  the  bond,  but  he  cannot  abandon  it 
so  as  to  enable  him  to  purchase  the  land  from 
another  party,  and  hold  it  adversely  to  vendor, 
without  having  first  put  the  vendor  in  default, 
by  a  demand  for  a  title,  and  without  a  return 
of  the  possession  of  the  land  to  the  vendor, 
when  he  has  received  possession  from  him, 
although  by  the  terms  of  the  bond,  the  vendor 
was  bound  to  make  title  within  a  limited 
time  (citing.  Standifer  v.  Davis,  13  S.  & 
M.  48;  Johnston  v.  Beard,  7  Jd.  214;  Hud- 
son V.  Watson,  4  0.  357 ;  Hardeman  v. 
Cowan,  10  S.  &  M.  486;  Champlin  v.  Dot- 
son,  IS  Id.  553) ;  Bill  v.  Samuel,  2  G.  307. 

See  TiMB.  3.     Post,  207. 

188.  Same :  When  rescission  is  asked  be- 
fore time  for  making  title.     A   vendee  who 

has  agreed  to  pay  hy  instalments,  and  has 
taken  a  bond  for  title,  on  the  payment  of  the 
purchase  money,  is  not  entitled,  in  the  absence 
of  fraud  on  the  part  of  the  vendor,  to  have  the 
collection  of  the  first  instalment  of  the  pur- 
chase money  enjoined,  where  the  vendor  is 
insolvent,  upon  the  ground  that  the  vendee 
will  be  unable  to  make  title  at  the  time  he 
agreed  to  do  so;  unless  the  defect  in  the  ven- 
dor's title  be  clearly  shown  ;  for  the  taking  of 
the  bond  to  make  title,  might  have  been  inten- 
ded to  give  the  opportunity  to  the  vendor  to 
procure  the  title  by  the  time  agreed  on; 
Hanna  v.  Harper,  3  S.  &  M.  793.  See  ante, 
23,  24,  15b,  150. 
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As  to  damages  of  vendee,  when  vendor  re- 
fuses to  convey,  see  Damages,  10,  et  seq, 

C.  M18CELLANKOUS  AND  General  Princi- 
ples ON  Bkscissions  in  Executory  Con- 
tracts. 

189.  Bills  for,  at  discretion  of  the  court : 
Complat7iant  must  comply.  Bills  for  specific 
performance8,or  Tor  a  rescission,  are  addressed 
to  the  sound  discretion  of  the  court  No 
certain  and  definite  rules  can  be  laid  down 
which  would  determine  in  all  cases  when  a 
party  was  or  was  not  entitled  to  relief.  But 
where  a  complainant,  seeking  a  recission  of 
a  contract,  has  not  placed  himself  in  a  situ- 
ation to  comply  with  his  part  of  the  contract 
upon  a  compliance  by  the  vendee,  the  court 
will  not  interpose  in  his  behalf;  Hester  v. 
Hooker,  7  S.  &  M   768.    See  post,  204. 

l9tK  Same:  An  instance.  Where  a  ven- 
dor had  given  a  bond  for  title,  and  had  stipu- 
lated also  to  deliver  possession  of  the  land, 
u"on  payment  of  a  part  of  the  purchase 
money  by  a  particular  day,  and  the  vendee 
failed  to  pay  the  money  at  the  time,  and 
asked  for  a  rescission  upon  the  ground  of  his 
inability  to  make  payment ;  and  soon  there- 
after the  vendor  re-sold  and  delivered  pos- 
session to  another,  and  after  this  the  last  sale 
was  rescinded ;  it  was  held,  that  the  bill  of 
the  vendee  for  a  rescission,  and  the  cross 
bill  of  the  vendor  for  specific  performance, 
should  be  both  dismissed,  and  the  parties  left 
to  their  remedies  at  law ;  lb.  See  ante,  186 ; 
^ost,  196,  204. 

191.  Which  party  has  a  right  to  rescind, 
A  stipulation  in  an  executory  assignment  for 
the  sale  of  land,  that  in  case  the  vendor  can- 
not convey,  or  if  the  purchaser  fail  to  pay  at 
the  appointed  day,  then  the  contract  shall  be 
void,  does  not  enable  either  party  to  avoid 
the  contract  against  the  consent  of  the  other 
by  a  mere  failure  to  perforin  his  part  of  the 
contract.  The  right  to  avoid  the  contract 
exists  only  in  favor  of  that  party  who  is 
ready  and  willing  to  perform  Lis  part,  and 
against  the  other  party  failing  to  do  so ; 
Beity  V.  Harkey.  2  S.  ^  M.  563. 

192.  Complainant  must  offer  to  return 
what  he  has  received.  In  a  bill  for  a  rescis- 
sion, the  complainant  must  offer  to  return 
what  he  has  received  under  the  contract; 
Harrison  y  FiM.^X  M.  712;  S.  P.,  Jagers 
V.  Grrfin^A'd  M.  134;  Martin  v.  Tarter,  lb. 
517. 

6.  Beioiition  for  Inadequacy  of  Prioe. 

193.  No  ground  for  rescission.  Inadequacy 
of  price,  without  fraud,  is  no  ground  for  set- 
ting aside  a  sale  under  execution.  In  this 
case,  land  worth  3i;8.000  was  sold  for  ^290 ; 
Delajield  v.  Anderson,  7  S.  &  M.  630 ;  S.  P., 
Clement  v.  Keid,  9  S.  &  M.  535.  Yet  it  is  a 
good  ground  for  the  court  to  refuse  its  aid  in 
compelling  a  specific  performance;  Clement 
V.  Reid,  supra,  or,  in  removing  clouds  from 
the  title;  Huntington  v.  AUen^  44  M.  654. 

7.  Beioiiiion  for  Weakneii  of  Intelleot. 

194.  Same.    Weakness  of  mind,  short  of 


lejzral  incapacity,  unconnected  with  fraud  in 
the  opposite  party,  is  no  ground  to  set  a^ide 
a  contract ;  yet  when  combined  with  other 
circumstances,  it  is  an  important  considera- 
tion, and  has  a  material  influence  upon  the 
validity  of  the  contract;  Liddell  v.  Sims,  9 
S.  &  M.  .596. 

195.  Same :  Case  in  judgment.  L.  bought 
of  S.  in  November,  1837,  a  tract  of  land,  the 
purchase  money  to  be  paid  on  the  first  dsTS 
of  January,  1839,  1840,  and  1841,  and  was 
secured  by  mortgage  on  other  lands  of  the 
vendee,  v  endor  gave  a  bond  to  make  title  on 
the  request  of  the  vendee,  after  the  Ist  of 
January,  1839;  and  to  surrender  possession 
on  that  day.  He  represented  his  title  as 
good.  Vendee  made  a  payment  of  about  one- 
seventh  of  the  purchase  money,  and  requested 
title  and  possession,  but  the  vendor  declined 
to  surrender  possession,  and  did  not  make 
title.  At  the  time  of  the  sale,  the  vendor 
had  only  one-sixth  undivided  interest  in  the 
land,  and  did  not  procure  any  otheir,  until  the 
year  1842,  after  the  bill  for  rescission  had  been 
filed,  when  he  procured  aH  but  one-sixth  in- 
terest. The  vendee  was  weak-minded,  and 
easily  imposed  on.  The  land  had  greatly  de- 
teriorated in  value.  The  vendee  only  discov- 
ered the  defects  in  the  title  a  short  time 
before  he  filed  his  bill :  Held,  that  the  con- 
tract should  be  rescinded ;  lb. 

8.  Boaciaaion  by  Mutual  Aot  of  Partiet. 

196.  Agreement  to  refer  to  arbitrators.  An 
agreement  between  the  vendor  and  vendee, 
after  a  failure  of  the  latter  to  pay  the  pur- 
chase money  in  pursuance  of  the  stipulation 
of  the  title  bond,  to  rescind  the  contract, 
according  to  the  determination  of  the  arbi- 
trators, who  were  to  assess  the  value  of  the 
improvements  made  by  the  vendee,  and  the 
amount  of  the  rent  to  be  charged  to  him,  is 
not  a  valid  rescission,  if  the  arbitrators  be  not 
appointed,  and  the  vendee  still  retain  posses- 
sion of  the  land,  and  the  vendor  keep  the 
notes  for  the  purchase  money ;  Jones  v.  Log- 
gins.  8  G.  546.     See  ante,  190. 

197.  Right  of  assignee  of  purchase  money, 
where  there  has  been  a  voluntary  resctssion. 
Where  there  has  been  a  voluntary  rescission 
by  vendor  and  vendee,  and  one  of  the  notes 
for  the  purchase  money  had  been  assijmed, 
a  stipulation  in  the  agreement  to  rescind 
that  the  vendor  shall  '*  take  up  "  said  note,  is 
a  recognition  by  the  vendee  of  its  validity; 

Wiggens  y,  McGimpseyy   13  S.   &   M.  532. 
See  ante,  28,  i55.  l.">6. 

198.  Voluntary  rescission  where  there  is  a 
sub-vendee.    See  ante,  183. 

9.  Waiver  of  Right  to  BescincL 

199.  Mere  reuewal  of  notes  for  purchase 
money  no  waiver:  Compromuw.  A  mere 
renewal,  by  the  vendee,  of  his  note  for  the 
purchase  money,  will  not  debar  him  of  the 
privilege  of  seeking  a  rescission ;  but  if.  being 
sued  at  law  for  the  purchase  money,  he  com- 
promise the  matter  and  give  the  notes  of 
other  persons  in  payment  of  his  note,  it  will 
be  a  waiver,  though  he  guarantee  the  traa^ 
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ferred  notes ;  Johnson  v.  Jones,  13  8.  &  M. 
580.    For  the  instance  see  an^e,  160. 

200.  Makina'new  agreements  in  affirmance. 
If  a  party,  with  a  knowledpre  that  he  has  been 
defruuded.  make  new  engagements,  in  uffirm- 
ance  of  the  original  contract,  he  thereby 
waives  the  fraud,  and  loses  his  claim  to  re- 
lief; Hanson  v.  Fteld,  41  M.  712. 

201.  Same :  Case  in  judgment.  H.  sold 
land  to  F.  and  alleged  that  F.'s  conduct  was 
fraudulent  in  this,  that  F  represented  he  had 
a  claim  against  the  United  Slates  govern- 
ment, and  would  get  the  money  thereon  soon, 
and  would  then  pay  for  the  land ;  it  being 
understood  that  the  sale  was  for  cash,  as  ti. 

,  wanted  the  money  to  go  into  business;  that 
F.,  when  he  came  to  get  possession,  still 
represented  that  he  would  get  the  money  in 
a  few  days,  and  that  H.,  relying  thereon,  made 
a  deed  and  surrendered  possession,  and  took 
from  F.  a  note  for  the  balance  of  the  purchase 
money,  payable  out  of  F.'s  interest  in  the  pro- 
ceeds of  a  saw-mill ;  that  H.  objected  to  re- 
ceiving this,  but  F.  said  He  would  make  it  all 
right :  Held,  that  as  it  was  not  shown  that  H. 
did  not  understand  the  contents  of  the  note 
given  Hvhen  he  made  a  deed,  the  taking  of  it 
was  a  waiver  of  the  previous  fraud  of  F. 
about  making  the  payment ;   lb. 

202.  Same :  Another  instance.  A  vendee 
commenced  an  action  on  the  title  bond  of  his 
vendor  for  fraud  in  relation  to  the  title ;  and 
then  the  parties  submitted  the  matter  in  dis- 
pute to  arbitrators,  who  could  not  agree ; 
then  the  vendor  and  vindee  agreed  to  divide 
the  sum  which  represented  the  difference  in 
the  judgment  of  the  arbitrators,  and,  in  pur- 
saance  of  this  agreement,  the  vendee  exe- 
cuted a  new  note  for  the  purchase  money  so 
ascertained,  and  dismissed  his  suit:  Held, 
that  this  new  engagement,  after  a  knowledge 
of  the  fraud  committed,  was  a  waiver  of  it, 
and  vendee  could  not  now  have  relief;  Eil- 
toards  v.  Roberts^  7  S.  &  M.  544.  See  ante, 
J  78. 

10.  Xiioellaneoai. 

203.  Party  cannot  have  partial  rescission. 
A  party  cannot  seek  a  rescission  of  a  contract 
and  at  the  same  time  claim  a  benefit  under 
it.  He  must  rescind,  or  affirm  in  (oto.  Hence, 
a  party  who  claims  an  interest  in  the  pro- 
ceeds of  a  sale  of  properly,  cannot  set  up 
that  the  sale  was  fraudulent,  and  at  the 
same  time  assert  his  claim  to  the  proceeds ; 
Comm'l  Bank  of  Manchester  v.  Lewis,  13  S. 
&  M.   226. 

204.  Specific  performance  and  rescission  : 
Sometimes  both  refused  A  bill  for  a  specific 
performance,  and  one  for  a  rescission,  do  not 
stand  on  the  same  ground  in  equity.  A 
decree  for  performance  will  generally  be 
granted,  if  the  applicant  has  not  been  guilty 
of  negligence,  and  there  has  been  no  change 
of  circumstances  during  the  delay,  materially 
affecting  the  character  and  justice  of  the  con- 
tract. On  the  other  hand,  a  decree  for  a  re- 
scission will  not  be  made  unless  there  has  been 
fraud  practiced,  or  a  plain  and  palpable 
mistAke  has  occurred.  Hence,  it  does  not 
follow  that  because  the  one  party  is  not  en- 

48 


titled  to  a  specific  performance,  the  other  is 
entitled  to  a  rescission,  or  vice  versa  ;  but  it 
may  happen  that  relief  will  be  denied  to  both 
parties,  and  they  left  to  their  remedies  at 
law ;  LiddeU  v.  Sims,  9  S.  &  M.  596.  See 
an^e,  189.  190. 

205.  Vendee's  rights  on  rescission :  Improve- 
ments. Where  a  party  had  improperly  ob- 
tained the  legal  title,  and  his  deed  was  can- 
celled, and  the  property  ordered  to  be 
restored  to  the  true  owner,  it  was  held  that 
he  wtts  entitled  to  the  costs  of  valuable  im- 
provements made  on  the  land  by  him,  and 
also  to  what  he  had  paid  in  removing  legal 
encumbrances  on  the  laud ;  EUis  v.  Ward,  7 
S.  &  M.  6.51. 

206.  Same:  Improvements,  rents,  lien. 
Where  a  sale  of  land  raade  by  an  executor 
is  set  aside  on  the  ground  of  fraud  in  the  sale, 
the  fraudulent  purchaser  will  be  entitled  to  a 
lien  on  the  land  for  the  amount  of  the  pur- 
chase money  he  has  paid,  and  interest  on  it ; 
and  will  be  chargeable  with  reasonable  rent, 
and  be  allowed  for  permanent  and  valuable 
improvements,  not  to  exceed  the  value  of  the 
rent.  And  if  the  decree  of  the  Probate  Court 
for  the  sale  be  valid,  it  will  be  resold  under 
that  order,  subject  to  these  rights;  Grant  v. 
Lfoi/d,  12  S.  &  M.  191. 

See  Fraudulent  Assignment,  80,  et  seq. 
Chancrry.  131. 

207.  Vendee  in  po^sasf'on  after  rescission : 
Cannot  dispute  vendor's  title,  A  defendant 
in  ejectment,  who  is  in  possession  under  a 
contract  of  purchase  which  has  been  re- 
scinded and  the  purchase  money  refunded, 
cannot  set  up  an  out>tanding  title  acquired 
by  him  against  the  vendor ;  nor  can  he  dispute 
the  vendor's  title ;  WaXker  v.  Williams,  1  G. 
165.    See  anie,  187. 

208.  Rescission  on  complaint  of  surefy,  A 
contract  of  sale  of  land  will  not  be  rescinded 
on  the  complaint  alone  of  the  surety  for  the 
purchase  money,  for  fraud  committed  in  the 
sale,  the  vendee  making  no  complaint,  and 
not  being  even  a  party  to  the  suit;  Walker 
V.  Gilbert,  7  S.  &  M.  456.  Whether  the  surety 
can  successfully  complain  when  there  is  a  de- 
fect in  the  title,  the  vendee  being  insolvent  and 
tnking  no  interest  in  the  litigation;  Qaceref 
Johnson  v.  Jones,  13  S.  &  M.  5b0 ;  but 
Montgomery  v.  Dillingham,  3  S.  &  M.  647, 
was  cited  with  approbation :  and  that  case 
holds  that  the  surety  is  bound  by  a  waiver  of 
a  defence  made  by  the  principal,  for  whicn 
see  Principal  and  Surety,  75. 

XI.    Bnying  Adverse  Titles,  and  Faying 
Encumbrances. 

1.    Vendee  hat  no  Bight  to  Bar  in  Title»  and 
set  it  up  adverse  to  vendor. 

209.  Same.  The  rule  is  well  settled,  that 
where  a  purchaser  has  been  put  in  possession, 
he  cannot  afterwards  acquire  a  title  and  set 
it  up  against  the  vendor,  and  if  he  extinguish 
an  encumbrance,  or  buy  in  an  outstanding 
title,  all  he  can  require  is  the  repayment  of 
the  money  he  has  so  paid  out ;  Hardeman  v. 
Cowan,  10  8.  ^  M.  486 ;  Hill  v.  Samuel,  2 
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G  307;  Taylor  v.  Eckford,  11  8.  A  M.  21 ; 
Champltn  v.  DoUon,  13  S.  &  M.  553;  and 
this  rule  applies  when  the  vendee's  wife  pur- 
chases an  outstanding  title,  or  extiniruishes 
ati  encumbrance.  Tn  such  cases  the  husband 
and  wife  are  regarded  as  identical.  To  allow 
her  to  purchase  when  the  husband  is  forbid- 
den, would  be  a  mere  evasion  of  this  rule. 
And  the  rule  is  the  same  when  a  third  person 
purchases  with  his  own  means,  but  in  reality 
for  the  wife ;  Hardemun  v.  Cowan,  10  8.  & 
M.  486.  And  so.  if  another  party  buy  in  the 
title,  and  substitute  the  vendee  to  iis  con- 
tract ;  Champh'n  v.  Dotaon  supra. 

210.  Same:  Case  tn  judgment  The  ven- 
dee agreed  to  pay  $G00  towards  the  extin- 
guishment of  certain  judjcrments,  which  were 
Hens  on  the  estate,  and  the  remainder  of  the 
purchase  money  was  to  be  paid  in  instal- 
ments, and  the  vendor  agreed  to  (iischarge  the 
tiiher  judgment  liens  by  a  stipulated  time, 
and  before  any  instalment  of  the  vendee's  debt 
was  due.  The  vendee  was  put  in  possession, 
and  paid  the  $6(*0,  as  he  had  agreed,  and 
the  vendor  neglected  to  pay  off  the  other 
judgments ;  and  before  any  other  instalment 
of  the  purchase  money  was  due,  the  land  was 
sold  under  these  judgments  for  about  one-tenth 
of  the  amount  of  the  purchase  money,  and 
was  purchased  by  a  brother  of  the  vendee's 
wile,  with  his  own  means,  but  exclusively  for 
the  use  of  his  sister.  The  vendor  then  offered 
the  vendee  a  deed,  which  he  refused,  on  the 
ground  that  the  vendor  could  not  make  a 
title,  on  account  of  the  sale  under  the  judg- 
ment: Held  that  the  purchase  at  the  sher- 
iff's sale  was  in  reality  the  purchase  of  the 
vendee's  wife,  and  that  she  could  not  set  up 
this  title  against  the  title  of  the  husband's 
vendor,  and  that  the  land  was  subject  to  the 
payment  of  the  balance  of  the  purchase  money 
due  to  vendor,  after  deducting  the  amount 
paid  for  the  wife's  bid  at  the  sheriff's  sale  ; 
Hardeman  v.  Cowan,  10  S.  <te  M.  486. 

211.  ^ame:  Another  instance.  Calhoun 
executed  a  deed  in  trust,  conveying  laud  to 
secure  Eckford  in  a  debt  he  owed  him;  the 
deed  in  trust  was  closed  by  a  sale,  at  which 
Kckford  became  the  purchaser,  leaving  Cal- 
houn in  possession.  The  following  contri- 
vances to  defeat  Eckford'stitlew  ere  adjudged 
fraudulent  and  illegal : 

1.  The  land  was  sold  under  an  execution 
against  Calhoun,  older  than  the  deed  in  trust, 
and  purchased  by  a  brother  of  C.  for  C.'s 
wife ;  arid  the  rule  laid  down  in  Hardeman  v. 
Cowan,  supra,  and  as  stated  in  209,  was  held 
to  apply. 

S.  'I'he  land  being  leasehold,  M..  who  owned 
an  adjoining  lot,  proposed  to  C.  to  forfeit  the 
lease,  which  was  done  by  a  non-payment  of 
the  rent,  and  M.  got  a  new  lease  for  all  the 
land,  including  his  own  lot,  and  conveyed  to 
C.'s  wife  the  part  which  Eckford  had  bought. 

S.  Eckford,  having  filed  a  bill  to  set  aside 
all  these  conveyances  to  C.'s  wife,  C.  died 
pendente  lite;  and  after  his  death,  the  land 
was  again  levied  on  under  a  judgment  againi^t 
C,  older  than  the  deed  in  trust,  and  bought 
by  C.'s  brother,  who  was  his  administrator, 


and  conveyed  to  C.*s  widow;  but,  at  the 
sheriff's  sale,  C.'s  brother  was  notified  that 
the  judgment,  under  which  the  sale  was  made, 
was  satisfied.  The  land  was  worth  86.000, 
and  C.'s  brother  paid  $70;  Taylor  v.  Eckford, 
11  S.  &  M.  21. 

8.  Vendor  haa  no  Biffht  to  buy  Title  adverse  to 
Vendee. 

212.  Same,  A  vendor  or  mortgagor  will 
not  be  permitted  to  purchase  in  and  set  np 
an  outstanding  title,  in  derogation  of  the  title 
conveyed  by  the  deed  and  the  assurances  con- 
tained in  it ;  and  if  he  buy  such  title,  it  will 
enure  to  the  benefit  of  the  vendee  or  mort- 
gagee ;  and  this  rule  is  the  same,  though  the 
mortgagor  has  been  discharged  from  the 
mortgage  debt  by  the  Bankrupt  Act  of  1841; 
for,  by  the  terms  of  the  act,  the  mortgasre  is 
considered  in  force  after  the  discharge :  and 
the  covenants  of  warranty  of  title  and  qoiet 
enjoyment,  and  against  encumbrances,  remain 
still  binding  on  the  vendor,  since  they  are  not 
provable  against  hi^  estate  under  that  act; 
Bush  V.  Cooper,  4  C.  599. 

213.  Same.  A  covenant  to  convey,  with 
warranty  of  title,  deprives  the  covenairtorof 
the  right  to  acquire  an  interest  in  the  premi- 
ses, in  derogation  of  the  rights  of  the  cove- 
nantee. But  the  rule  is  otherwise,  where  the 
covenant  is  to  convey,  by  quit  claim  deed,  the 
interest  which  the  covenantor  has  at  the  time 
of  making  the  covenant;  Mitchell  v.  Wood- 
son. 8  (i.  567.  But,  by  Rev.  C(»de  of  1857, 
p.  '6ii9.  art.  17,  the  rule  allowing  a  vendor,  in 
a  quit  claim  deed,  the  right  to  purchase,  is 
changed. 

2i4.  Same:  Sale  of  inchoate  interest.  A 
party  who  has  an  inchoate  interest  in  public 
land,  by  donation  from  Spain,  may  pell  the 
same  ;  and  if  title  be  confirmed,  it  will  enure 
to  his  vendee  ;  and  if  such  sale  is  not  a  mere 
quit  claim,  but  is  intended  as  a  valid  and  suf- 
ficient sale,  it  will  prevent  the  vendor,  or  his 
heirs,  from  afterwards  acquiring  a  title  to  the 
land  advt^rse  to  the  vendee  ;  Nixon's  Heirs  v. 
Carco's  Heirs,  6  C.  414.     See  post,  223. 

8.  Mitoellaneoat. 

215.  Several  encumbrances:  Purchase  of 
one.  When  a  purchaser  pays  off  encumbrances, 
he  is  entitled,  as  against  another  eucam- 
brancer  seeking  to  enforce  a  sale  of  the 
estate  to  satisfy  his  debt,  to  be  substituted  to 
the  rights  of  the  encumbrancer  whose  debt  he 
has  discharged  ;  Planters'  B'k  v.  Do(i«on,9S. 
&  xH.  527. 

216.  Covenant  of  general  toarrmdn  of 
title,  does  not  cover  encumbrances  bought  m. 
Where  the  vendee  has  only  a  general  cove- 
nant of  warranty  of  title,  and  no  covenant 
of  seisin,  or  against  encumbrances,  and  is  iu 
possession,  and  buys  in  a  paramount  and 
superior  title  from  a  third  person,  he  cannot 
recover  on  the  warranty,  for  there  is  no  evic- 
tion and  can  be  none,  since  he  has  purchMsed 
in  the  only  title  which  can  evict  him ;  and  he 
is  also  without  remedy  for  the  money  paid,  in 

Purchasing  in  the  outstanding  title,  becanse 
e  has  failed  to  protect  himself  by  the  proper 
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convenants  ;  WtUy  v.  Hightower,  12  S.  &  M. 

478. 

Xn.  OoYenants  of  Title. 

See  Dbed,  sob-divisioD  Warranty,  88a,  e^ 
9eq.  Ante.  10.  13. 

217.  Where  there  is  no  covenants.  A  pur- 
chaser without  covenauts  iHkes  the  risk  oi  the 
title;  Smith  V  Winston,  2  H.  601. 

218.  The  covenarU  of  general  warranty. 
A  covenant  iu  a  deed  '*  to  warrant  and  defend 
the  title  "  of  the  land  sold,  is  a  covenant  of 
general  warranty  of  title  only,  and  is  not  a 
covenant  of  seisin ;  Wilty  v.  Highlower.  12 
S.  &  M.  478 ;  and  this  is  so,  notwithstanding 
the  use  of  the  words  "  grant,  bargain  and 
sell,"  for  these  do  not  have  the  force  of  the 
warranty  fixed  on  them  by  statute,  when 
there  is  an  express  covenant  of  warranty; 
Hoy  V.  Taliaferro,  8  S.  &  M.  727;  Duncan 
V.  Lane^  lb.  744;  Weems  v.  McCattghan,  7 
S.  &  M.  422 ;  Wilty  v.  Hightnwer,  supra. 

219.  Breach  of  the  covenant  of  general 
warranty.  There  can  be  no  breach  of  the 
covenant  of  general  warranty  of  title,  with- 
out eviction.  The  purchase  of  an  outstand- 
ing superior  title,  gives  no  right  to  the  ven- 
dee to  recover  on  the  convenant;  see  ante. 
216.  see  also  ante.  29,  et  seq.  Actual  eviction 
is  necessary  to  enable  vendee  to  maintain  an 
action  on  it  for  a  breach;  Burma  v.  Wilkin- 
son. 2  G.  537. 

220.  Covenant  of  general  warranty :  Spe- 
cial covenant  to  remit  pnce.  The  vendor, 
besides  an  express  covenant  of  general  war- 
ranty of  title,  stipulated  in  the  deed,  that  as 
he  had  not  a  complete  title  to  a  portion  of 
the  land  conveyed,  he  would  remit  to  the  ven- 
dee, at  a  price  stated  per  acre,  for  as  many 
acres  as  he  should  not  be  able  to  show  title 
to,  when  the  last  note  for  the  purchase  money 
should  become  due.  The  vendee  assigned 
this  deed,  and  all  his  rights  and  title  under  it, 
to  a  third  party,  and  the  vendor  assigned  the 
not«  for  the  last  instalment  of  the  purchase 
money.  The  assignee  of  the  note  sued  the 
original  vendee  on  it :  Held,  that  the  de- 
fendant could  make  the  defence  of  a  failure 
of  vendor  to  show  title  as  stipulated  in  the 
deed ;  and  that  his  right  to  do  so  was  un affec- 
ted by  the  assignment  of  the  note  for  the  pur- 
chase money,  or  the  assignment  of  the  deed ; 
that  the  covenant  to  remit  for  the  land  to 
which  the  vendor  had  no  title,  was  a  personal 
covenant,  and  did  not  pass  with  an  assign- 
ment of  the  land,  nor  was  it  at  all  affected 
by  the  covenant  of  general  warranty ;  Chap- 
lain v.  Briscoe.  11  8.  &  M.  372. 

221.  Covenant  for  quiet  enjoyment :  What 
is,  A  covenant  by  the  lessor  that  the  lessee 
paying  rent,  &c.,  shall  and  may  lawfully  and 
peacefully  hold,  occupy  and  enjoy  the  demised 
premises,  and  every  part  thereof,  for  and 
during  the  term,  *'  free  from  all  eviction,  in- 
terruption and  molestation  to  him.  the  lessee, 
from  or  by  any  person,"  is  nothing  but  a  cove- 
nant for-quiet enjoyment;  Surget  v.  Arighiy  11 
S.  &  M.  87. 

222.  Same  :  Not  broken  by  tortious  einc- 
tion.  The   rule  that  a  general  covenant  of 


■warranty  of  title  is  not  broken  by  a  forcible 
eviction,  applies  to  covenants  for  quiet  enjoy- 
ment, in  all  cases  of  disturbance  or  eviction 
by  a  stranger,  even  though  the  party  so  for- 
cibly disturbing  or  evicting  the  lessee,  is  in- 
duced to  the  act  by  feelings  of  animosity  or 
revenge  against  the  covenantor.  And  if,  in 
any  case,  the  covenantor  would  be  liable  on 
such  a  covenant  for  a  tortious  eviction,  it 
would  be  only  where  it  is  done  bj  him  per- 
sonally, or  is  brought  about  by  his  personal 
act,  done  with  a  view  to  that  end  ;  Ih. 

223.  Same:  Plea.  Whereto  a  declaration 
against  a  covenantor  for  breach  of  the  cove- 
nant of  quiet  enjoyment,  in  which  the  eviction 
was  alleged  to  have  been  done  by  a  mob, 
moved  to  do  the  act  by  the  defendant,  the 
latter  pleaded  that  the  mob  was  composed  of 
persons  unknown  to  him,  who  without  his 
knowledge,  privity  or  consent  and  against 
his  will,  did  the  act ;  it  was  held  that  the  plea 
was  good,  and  being  a  denial  of  the  declara- 
tion, it  should  conclude  to  the  country ;  lb, 

Zni.  Hisoellaneons. 

223a.  Assignee  of  purchase  money  buying 
outstanding  encumbrances :  Case  tn  iudg' 
ment.  A.  and  B.  sold  a  tract  of  lann,  and 
made  a  deed  with  special  warranty  to  0.,  who 
paid  part  of  the  purchase  money,  and  gave 
his  notes  for  the  remainder,  which  were  not  to 
be  paid  until  he  obtained  title,  by  sale  to  be 
made  under  a  decree,  which  was  to  be  ren- 
dered in  a  suit  then  pending,  in  which  A.  was 
complainant  and  B.  the  defendant.  The  de- 
cree was  obtained  and  the  sale  advertised ; 
C.  attended  for  the  purpos<'  of  bidding,  but 
being  informed  ihat  V.had  filed  a  bill,  setting 
up  a  title  paramount  to  that  of  A.  and  B., 
and  that  he  would  likely  suceed,  0.  de- 
clined then  to  huvo  the  sale  made,  but  A.  who 
held  part  of  C.'s  notes  for  the  purchase  money, 
directed  the  sale  to  proceed,  with  the  view  of 
making  0.  title;  P.,  who  had  became  as- 
signee of  part  of  the  notes  of  C  for  the  pur- 
chase money,  and  knew  all  the  facts,  and  .\.'8 
purpose  in  making  the  sale,  bou;(ht  the  land, 
at  tne  sale,  for  about  one-fifteenth  of  its  value  ; 
Y.'s  bill  havmg  been  afterwards  dismissed,  P. 
claimed  to  hold  the  land  under  his  purchase : 
Heldj  that  the  sale  was  made  with  a  view  of 
completing  (J.'s  title,  and  that  P.  could  not 
claim  to  hold  adversely  under  this  purchase  ; 
and  that  0.  was  entitled  to  a  conveyance  from 
P.  upon  his  paying  all  the  purchase  money 
remaining  due  and  unpaid;  Petrie  v.  Pin- 
card,  5  0.  624. 

224.  Sale  of  right  of  donation  under 
Spanish  government. 

See  Spanish  Claims,  8. 

225.  Declarations  of  vendor  to  impeach 
title.  The  declarations  of  a  vendor  made  after 
the  conveyance,  are  not  admissible  to  impeach 
the  bona  fides  of  the  tr>  nsaction ;  and  this 
rule  is  applicable  when  there  is  an  attempt 
to  impeach  the  conveyance  on  the  ground 
that  it  is  fraudulent  as  to  creditors;  Ferri- 
day  v.  Selzer,  4  H.  5'>6.  And  it  is  incompe- 
tent to  impeach  the  deed  by  showing  that  the 
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grantor  had  previonsly  said,  that  be  had  made 
a  deed  of  the  same  property  to  anoiher,  under 
^hom  the  party  offering  the  evidence  claimed 
title;  Hnrman  v.  James,  7  S.  &  M.  111. 
See   Fraudulent    Assijnment,   77.     Evi- 

DKKCR,  78. 

226.  Ratification  of  a  sale  hy  party  in- 
terested :  Case  in  judgment.  Land  was  con- 
veyed to  the  president  of  an  unincorporated 
company,  and  his  successors  in  office,  for  th* 
benefit  of  the  stockholders  and  their  heirs ; 
and  the  president,  by  the  authority  of  the 
stockholders,  sold  a  portion  of  it,  and  took 
from  the  vendee  his  notes  for  the  purchase 
money.  The  stockholders  afterwards  sold 
their  stock  to  S.,  who.  as  such  assignee,  re- 
ceived from  the  president  the  notes  of  the 
vendee,  and  allowed  the  vendee  to  renew  one, 
and  then  assigned  all  of  ihem  to  a  third  per- 
son ;  and  subsequent  to  this  contracted  with 
the  vendee  for  a  purchase  of  the  land  in  con- 
sideration of  the  surrender  of  the  notes  for 
the  purchase  money,  which  S.  agreed  to  take 
up  from  the  assignees,  and  deliver  to  the 
vendee :  Held,  that  tliese  acts  of  8.  and  the 
vendee  were  all  in  affirmance  of  the  sale  by 
the  president,  and  prevented  them  from  assort- 
ing that  S.  had  disaffirmed  the  sale;  City 
of  Natchez  v.  Minor,  9  S.  &  M.  544. 

227.  Making  deed  contrary  to  title  bond: 
Right  of  obliuee  to  resist.  6.  and  C.  owned 
a  tract  of  land  jointly  and  equally.  (J.  gave 
an  obligation  in  his  own  name  to  R.  and  S. 
to  convey  the  whole  totheiu  in  consideration 
of  $24.(100,  to  be  paid  by  S.  B.  and  C.  sub- 
sequently made  a  deed  oT  the  whole  to  S.  and 
took  from  him  a  mortgage  to  secure  the  pur- 
chase money  originally  agreed  to  be  paid : 
Held,  that  if  R.  could  resist  at  all  the  fore- 
closure of  the  mortgage  on  the  ground  of  the 
agreement  of  U.  to  convey  to  him  and  S. 
jointly,  his  right  in  this  respect  was  limited 
to  a  resistance  as  to  one  fourth  of  the  land, 
as  his  equity  extended  alone  to  one-half  of 
the  half  interest  of  0. ;  Stmie  v.  Backner^  12 
8.  A  M.  73. 

228.  Same :  Waiver  hy  receiving  deed 
with  knowledge  of  encumbrance,  in  this 
same  case,  alter  8.  had  executed  the  mort- 
gage to  secure  the  purchase  money,  he  con- 
veyed to  R.  an  undivided  half  interest  in  the 
land,  and  after  that  he  conveyed  to  R.  the 
other  half  interest,  together  with  S.'s  half 
interest  in  certain  slaves,  with  which  R.  and 
S.  had  cultivated  the  land  jointly,  R.  agree- 
ing ir.  consideratiim  of  this  last  conveyance, 
to  pay  all  the  unpaid  purchase  money  due  to 
b.  and  C,  except  one  note.  B.  and  C.  then 
filed  this  bill  to  foreclose  the  mortgage,  and 
R.  resisted,  claiming  a  half  interest  in  the 
land  under  the  first  agreement  made  by  C.  to 
convey  to  R.  &  8.  jointly :  Held,  that  R.  by 
voluntarily  receiving  a  deed  from  8.  with  a 
full  knowledge  of  the  mortgage  executed  by 
him  to  secure  the  purchase  money,  waived 
bis  right  to  demand  from  C.a  conveyance, 
and  that  the  mortgage  would  be  foreclosed ; 
lb. 

229.  Stipulation  as  to  improvements  to  be 
made  by  vendee.    The  veuUor  and  vendee  of 


land  situated  in  a  tpwn  may  lawfully  stipu. 
late  for  certain  improvements  to  be  made  by 
the  vendee  in  a  specified  time  on  the  lot  sold ; 
and  in  case  of  failure  to  make  the  improve- 
ments, that  an  additional  sum  shall  be  paid 
by  the  vendee  to  the  vendor  for  purchase 
money,  and  for  liquidated  damages.  The  in- 
terest which  the  vendor  has  in  his  remaining 
property  would  alone  be  a  sufficient  consid- 
eration for  a  stipulation  to  improve  that 
which  was  sold  ;  Bessinger  v.  Brewer ^  3  C. 
86. 

230.  Possession  for  twenty  years  as  evi- 
dence of  payment.  The  possession 'of  land 
for  twenty  years,  under  a  decree  in  chancery, 
confirming  to  the  possessor  the  legal  title,  and 
establishing  a  lien  on  the  land  for  the  pay- 
ment of  the  purchase  money,  is  presumptive 
evidence  of  payment ;  Doe  ex  dem.  Stark,  v. 
GildaU.  5  H.  60G. 

231.  Possession  as  notice.  Possession  of 
land  is  notice  of  the  title  of  the  possessor; 
Jones  y.Loggins.  8  G.  546;  Dixon  v.  Lacoste^ 
1  8.  &  M.'^O;  Halls  v.  Thompaon.  lb  443; 
Wiity  V.  Hightower,  6  id.  345;  Walktr  "t, 
Gilbert,  7  id.  456.     8ee  Kvidenck.  61. 

232.  Presumption  in  favor  of  title  from 
long  possession.     8ee  Evidenck  54.56. 

233.  Assfgnment  of  certificate  of  entry. 
See  Rkotstration.  9. 

234.  Assignment  of  title  bond.  The  as- 
siirnment  of  a  bond  by  which  the  obligor  is 
bonnd  to  make  title,  conveys  an  equitahle 
title  to  the  assignee,  and  is  a  pood  considera- 
tion to  support  a  promise;  Montgomery  v. 
Dillingham,  3  8.  &  M.  647. 

235.  Title  by  relation.     See  Rrlatiox. 

236.  Vendor's  right  to  defend  the  tendee. 
A  vendor  with  covenant  of  warranty  may  use 
any  means  to  defend  the  title  of  his  vendee 
that  the  latter  can,  and  may  therefore  file  a 
bill  in  equity  to  defend  the  vendee's  title; 
Huntingdon  v.  Grantland.  4  G.  453. 

337.  Bill  to  reform  deed.  In  case  the 
deed  by  the  fraud  of  the  vendor  stale  the 
contract  incorrectly,  the  vendee  may  main- 
tain a  bill  in  equity  to  reform  it,  so  as  to  make 
it  express  the  true  agreement,  which  may  be 
proven  by  parol ;  Howell  v.  Gibson,  1  G. 
464. 

238.  Damages  for  breach  of  warranty  of 
title.    See  Damagks.  In,  et  seq.  , 

239.  Quit  claim  de  d.  8ee  Dekd,  85.  d 
seq.     Quit  Claim. 

240.  What  registered  deeds  a  purchaser  is 
not  bound  to  notice.    See  Drkd,  446. 

249.  Provision  in  deed  fo  revest  title.  If 
a  deed  of  conveyance  provide  that  the  ven- 
dee shall  have  a  stipulated  time  in  which  to 
complete  the  contract,  or  rescind,  and  in  case 
of  rescission,  that  the  land  shall  revert  to  the 
grantor ;  a  rescission  within  the  stipulated  time 
may  be  proven  by  parol,  and  it  will  revest  the 
title  in  the  grantor  without  any  tormul  act  of 
conveyaiu;e;  Hughes  v.   Wilkinson,  b  G.  4^2. 

250.  Construction  of  ayreemtnt  to  convey , 
Parol  proof  a  waiver y  §•<*.  An  agreement  to 
convey  lands  muMt  be  construed  according  to 
the  terms  used  in  it ;  it  is  not  subject  to  be 
varied  by  parol;  nor  can  an  agreement  be 
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partly  in  writing  and  partly  in  parol.  But  this 
rnle  does  not  prevent  a  party  to  a  written 
apreem*int  from  waiving  by  parol,  provisions 
in  his  favor,  so  hs  to  enable  the  other  party 
to  defend  on  that  ground  a  bill  for  specific 
performance;  Stone  v.  Backner^  12  S.  &  M. 
73. 

251.  When  contract  of  sain  of  land  exe- 
cuted. A  contract  for  the  sale  of  land  is 
e.Kecuted  when  the  deed  is  executed,  the  pur- 
chase moDPv  piid  and  possession  is  given  ; 
Frazer  v.  Robinson,  42  M.  121. 


fentif. 


See  Criminal  Law.  snb-division  Venue. 
Chanorry.  subdivision  Venue. 

1.  Venue  as  affected  by  the  rendence  of 
d'fendant.  The  Circuit  Court  has  no  juris- 
diction to  entertain  a  suit  against  a  defend- 
ant (there  b<Mng  no  resident  co-defendant), 
who  is  not  found  in  the  county,  nor  resided  in 
it  at  the  commencement  of  the  suit;  and 
hence,  if  an  original  writ  be  issued  to  the 
couDty  in  which  the  court  is  held,  and  a  dup- 
licate is  issued  to  another  county,  upon  the 
return  of  **  non  e^^t  inveTitus.'^  on  the  first. 
aod  "  executed/'  on  the  second,  the  defendant 
will  have  the  right  to  have  the  ciuse  dis- 
missed, by  showing  that  he  did  not  reside  in 
the  county  when  the  court  was  held;  Bank 
of  Vicksburg  v.  Jennin  is.  5  H.  425.  S.  P., 
Kead  v.  Renaad.  0  S.  &  M   79. 

Ejectment  and  trespass  qfia  e  clausemfre- 
gitf  are  the  only  actions  which  can  be  brought 
in  a  county  where  the  defendant  d«)e8  not  re- 
side, and  is  not  foun<l.  These  two  are  local, 
and  are  brought  in  the  countv  where  the  land 
is  situated.  And  if  a  suit  not  local  be  brought 
in  a  county  where  the  defendant  is  not  found. 
and  is  not  a  resident,  it  will  be  disrai.ssed  ;  El- 
der V.  Hilzheim.  6  G.  231 .  If  found  in  the  county 
where  he  is  sued,  he  is  entitled  to  have  the 
venue  changed  to  the  county  of  his  residence 
and  freehold;  Spain  v.  Winter^  VV.  15 J  ;  Mo 
Leod  V.  Shelton,  42  M.  517. 

See  Circuit  ('ourt,  25,  26.  Procbss  6. 

2.  Same:  Ch'inje  of  Venice.  Whether  an 
administrator  of  a  aeceased  defendant  has  the 
right,  upon  scire  facias  is.sued  against  him  to 
revive  a  pending  suit,  to  chanire  the  venue  to 
the  county  of  his  residence :  Qaoere  f  Necly 
V.  Planters'  Rank.  4  S  &  M.  U3. 

3.  Change  of  venue  by  consent  Parties  in 
a  civil  case  may  legally  consent  to  a  change 
of  venue :  Choat  v,  Billingsly.  W.  420. 

4.  Order  for  change  of  venue.  An  order 
for  a  change  of  venue  in  a  civil  case,  made  in 
vacation,  must  be  under  the  hand  and  seal  of 
the  judge,  directed  to  the  clerk  of  the  court 
where  the  cause  is  pending,  and  commanding 
him  to  send  the  papers  to  the  clerk  of  the 
court  to  which  the  venue  is  changed.  If  ap- 
plication be  made  in  ter.n  time,  an  order  of 
the  court  is  necessary.  The  statement  of  the 
clerk  that  the  venue'  was  changed,  is  insuffi- 
cient, and giv>8 no  jurisdiction  ;  Saunders  y, 
Morse.  3  H.  lOl. 

6.  Motion  to  change  venue,  A  motion  en- 
tered on   the  ducket  for  a  change  of  venue. 


will,  after  judgment  on  the  merits,  be  consid- 
ered as  waived,  if  it  do  not  appear  that  the 
attention  of  the  court  was  called  to  it,  and  a 
decision  on  it  asked  ;  Grant  v.  Planters*  Bk, 
4  H.  326. 

6.  No  change  of  venue  in  appeal  coacs.  The 
statute  authorizing  a  change  of  venue  in  the 
Circuit  Court  has  no  appliration  to  cases 
taken  to  that  court  by  appeal ;  and  if  granted 
in  such  a  case,  though  by  consent  of  parties, 
the  order  will  be  void,  and  confer  no  jurisdic- 
tion on  the  court  to  which  the  venue  is  at- 
tempted to  be  chancred ;  Yalabusha  Co,  v. 
Carbry,  3  8.  &  M.  629. 


ferdict 


See  Jkofails.  as  to  effect  of  verdict  in  cur- 
ing defects,  and  Jury,  28  to  30,  as  to  the 
swearinar  of  the  jury  essential  to  a  verdict. 

See  Practice  98  to  105. 

1.  Form  of  verdict:  L*  favor  of  one  defend- 
ant and  against  another,  A  verdict  in  an 
action  ex  contractu,  in  favor  of  a  part  of  the 
defendants,  and  against  apart,  on  thegreneral 
issue,  will  be  erroneous;  Jones  v.  McOahey, 
1  H.128. 

See  Attachment.  103. 

2.  Same :  Omission  to  find  on  one  issue. 
If  upon  non  assumpsit  and  payment  pleaided 
the  verdict  be.  **  that  the  defendant  did  pro- 
mise," &c.,  and  then  proceed  to  assess  the 
plaintiff's  damages,  it  will  be  good,  though 
there  be  no  express  findinjr  on  the  plea  of 
payment,  which,  however,  is  neces^^arily  in- 
cluded in  the  finding  for  the  plaintiff;  Cheuh 
ning  v.  Cox,  1   II.  130. 

3.  Same :  Instance,  The  following  verdict 
is  good  :  •*  We,  the  jury,  fiud  for  the  plaintiff 
the  debt  in  the  declaration  mentioned,  to  be 
discharired  by  the  payment  of  the  sum  of." 
&c. ;  Mautdtng  v.  Rijby,  4  11.  222. 

4.  Same,  If  there  be  two  plaintiffs,  and 
the  verdict  be  for  the  plaintiff  in  the  singular 
number,  it  will  be  a  mere  technical  error,  and 
good  ;  Henry  v.  ffalsey.  5  S.  &  M.  573. 

5.  Same:  Va nance  from  the  issue*  A 
verdict  is  bad  if  it  vary  from  the  issue  in  a 
substantial  matter,  or  if  it  find  only  a  part  of 
that  which  is  in  issue;  and  if  it  find  matter 
outside  of  the  issue,  it  will  be  void  as  to 
that.  Hence,  when  the  issue  was  as  to  the 
ri?ht  and  title  to  two  slaves,  Charles  and 
Fanny,  and  the  verdict  was  a  finding  as  to 
Charles  and  Lucy,  it  is  bad,  and  no  judgment 
can  be  rendered  on  it.  In  this  case,  there 
was  a  levy  on  Charles  and  Fanny,  on  I8th 
November,  1840,  and  claim  by  a  third  party 
was  made  for  them.  The  verdict  on  the  trial 
of  the  claim,  was :  **  We,  the  jury,  find  the 
following  described  property,  levied  by  said 
Rives,  under  his  execution  on  18th  Noven 
ber.  1840,  and  claimed  by  McCoy,  was  not  at 
the  time  <ff  said  levy,  and  is  not  now,  the 
property  of  said  McCoy,  io  manner  and  form 
as  he  has  claimed  them,  but  then  was,  and 
now  is,  subject  to  said  Rives'  execution 
thereon  levied ;  and  that  said  property  is  of 
the  value  below  carried  out,  aiid  set  after 
each  article,  viz.:  Slave  Charles,  value  $4u0  ; 
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slave  Zmcy,  valae  $300;  and  that  Baid  claim 
of  MtCoy  is  fraudaleDt;"  McCoy  v.  Rives, 
1  S.&M.  592. 
See  Attachmkict,  102. 

6.  Verdict  exceeding  damages  laid  in  dec- 
laration and  writ.  If  the  verdict  in  an  ac- 
tion of  BBSumpgit,  exceed  the  damages  laid 
in  the  declaration,  it  is  bad ;  Potter  v.  Pres- 
cott,  2  H.  686.  Bnt  it  is  no  objection,  that 
it  exceed  the  amount  demanded  in  the  writ, 
if  it  correspond  with  the  declaration ;  Wil- 
liams v.  Williams.  U  S.  &  M.  393  (citing 
FaU  V.  Com.  of  Sinking  Fund.^  S.  &M.  127  ; 
Walker  v.  TunstalL  3  H.  259  ;  Pkaris  v.  Con- 
ner, 3  8.  &  M.  87]. 

See  Practice,  104. 

7.  Where  verdict  is  for  too  little.  Where 
the  verdict  is  for  too  smuU  an  amount,  the 
court  cannot  correct  it,  by  adding  thereto 
what  was  omitted.  The  damages  on  a  pro- 
tested bill  are  to  be  included  in  the  verdict, 
and  are  not  to  be  added  by  the  court ;  Buck 
y.  Little,  2  C.  463. 

la.  Verdict  embracing  too  much.  Where 
the  verdict  contains  all  the  law  requires,  it 
will  be  good,  although  the  jury  may  have 
found  as  to  a  matter  not  submitted  to  them. 
1'he  illegal  finding  will  be  surplusage,  and 
will  nut  vitiate  that  which  was  well  found; 
Wintham  v.  Winiams.  6  C.  313. 

8.  Correcting  vei  diet.  Where  a  verdict  is 
substantially  good,  it  may  be  put  in  proper 
form  by  the  t^ourt ;  Montgomery  v.  Tillotson. 
I  H.  215 ;  Hoggatt  v.  Mantgomery.  6  H.  93. 

9.  Allowing  jury  to  correct  verclict.  Jurors 
cannot  impeucb  their  verdict,  but  th<»y  may 
fortify  and  sustain  it,  and  show  by  their  affi- 
davits the  verdict  they  actually  intended  to 
give.  Where  a  verdict  is  returned  by  mis- 
take, so  as  not  to  express  the  true  meaning 
of  the  jury,  it  may  be  corrected  by  culling 
them  buck,  even  atter  they  have  separated 
for  a  short  time.  In  this  case,  on  tne  sug- 
gestion of  one  of  the  jury,  who  remained  in 
the  court  room,  they  were  called  back  imme- 
diately after  they  left,  and  allowed  to  correct 
their  verdict,  by  finding  in  favor  of  two  of 
the  defendants,  in  an  action  of  trespass — it 
having  been  returned  at  first  against  all — 
they  statmg  it  was  not  their  intention  to  find 
against  these  two ;  PrusseU  v.  Knowles,  4  H. 
90. 

The  rule  is  now,  they  are  incompetent  to 
sustain  the  verdict.    See  Jury,  40. 

10.  TTiat  the  court  cannot  amend  verdict 
in  matter  if  substance,  see  Amendment  26. 

11.  Verdict  by  compromise,  and  vnthovt 
deliberation.  If  the  jury  (even  in  a  case 
sounding  in  damages,  where  there  is  no  cer- 
tain rule  to  fix  the  amount  of  the  verdict), 
without  consultation  or  deliberation,  imme- 
mediately  upon  their  retirement,  make  a  ver- 
dict, by  each  juror  setting  down  the  amount 
of  damages  he  is  willing  to  find,  and  then 
adding  these  amounts  together,  and  then  di- 
▼iding  that  sum  by  twelve,  it  will  not  be  per- 
mitted to  stand  This  mode  substitutes  the 
uncertain  hazard  of  a  lottery,  for  the  deliber- 
ate conclusion  of  the  jury ;  Parham  v.  Har- 
ney, 6  8.  &  M.  55. 


12.  Verdict  by  eleven  A  verdict  of  elerrt 
jurors  is  bad  ;  Dixon  v.  Richards.  2  H.  771. 

13.  Verdict  vnthout  issue.  A  verdict  wiih- 
out  an  issue  or  judgment  by  default  and  writ 
of  inquiry,  is  bad  ;  Htndrtcks  v.  Snodgrass, 
W.  86.     See  Practice.  94. 

14.  Court  may  inquire  the  meanifig  of  the 
jury.  If  there  be  any  doubt  or  uncertainty 
in  the  language  employed  by  a  jury  in  re- 
turning their  verdict,  the  judge  mar  make  such 
inquiry  of  them  as  will  enable  him  to  undp^ 
stand  their  will  and  intention,  and  may  dir<ct 
the  verdict  thus  ascertained  to  be  recovered; 
Gipson's  Case.  9  G.  205. 

15.  Failure  of  court  to  enter  judgment 
on  part  (f  a  veU'dict.  The  failure  of  the 
court  below  to  enter  ajudgment  on  a  part  of 
the  verdict,  does  not  laise  the  presumption 
that  there  was  no  evidence  to  sustain  that 
part.  A  verdict  upon  matters  properly  pnb- 
mitted  will  be  presumed  to  be  based  on 
proper  evidence,  and  if  objection  be  made  on 
that  ground,  it  should  be  by  motion  to  set  it 
aside;  Abbey  v.  Merrick.  5  C.  320. 

16.  Verdict  without  judgment  A  verdict, 
though  no  judgment  be  rendered  on  it,  is 
competent  evidence  of  the  plaintiff's  de- 
mnnd,  unless  it  be  stayed  or  set  aside:  and 
the  plaintiff  is  entitled  to  judgment  on  it  at 
any  tim«'  before  it  is  barred  by  the  statute  of 
limitations;  Person  v.  Barlow,  6  G.  174. 

17.  Where  such  verdirt  coUeclable  in 
equity.  The  assignee  of  a  verdict  in  favor  of 
a  bank  which  was  afterwards  dissolved  <»n 
quo  warranto  proceedings,  has  a  mere  eqaity 
u\  the  debt,  which  cannot  be  enforced  at  law 
in  his  name  ;  nor  can  judgment  be  rendered 
on  it  in  the  name  of  the  bank,  because  it  has 
been  dissolved  ;  and  hence,  in  such  a  case, 
the  assignee  may  go  into  equity  to  enforce 
the  collection  of  the  verdict ;  Jh. 

18.  Finding  of  judge.  If  an  issue  of  fact 
be  submitted  to  the  judge  "in  lieu"  of  a 
jury,  the  decision  of  the  judge  will  have  the 
force  and  effect  of  a  verdict ;  KeUey  v.  Miller, 
lOG.  17. 

fcsted  gstatf. 

See  Limitation  op  Estates. 

fictuAmg,  gitti  of. 

1.  Mayor  of  a  justice  of  the  peace.  The 
mayor  of  the  city  of  Vicksbnrg  has  the 
power,  by  its  charter,  of  a  justice  of  the  peace 
m  **  criminal  and  penal  cases  ;*'  and  hence,  has 
power  to  take  a  recognizance  in  a  criminal 
case ;  Dean's  Case,  2  8.  &  M.  200. 

2.  Power  to  tax.  The  mayor  and  conncil 
of  the  city  of  Vicksbnrg  have  power,  nnder 
their  charter,  to  pass  an  ordinance  levying 
an  ad  valorem  tax  on  the  sales  of  merchandise 
made  by  traders  in  flat-boats,  within  the 
limits  of  the  city.  Such  an  ordinance  is  not 
in  restraint  of  trade,  nor  a  violation  of  the 
10th  sect.,  of  art.  I,  of  theConstitntionoftbe 
United  States,  which  prohibits  the  States, 
withont  the  consent  of  Congress,  from  levjing 
imposts,  or  duties  on  imports  or  exports,  kCy 
Hamsson  v.  Mayor ,  J^c,  of  Vicksbuty,  3  S. 
&M.581. 
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Is  abolished  by  the  constitution  of  this 
State  ;  Jennings  v.  Oibson,  W.  234. 

1.  By  recital  in  record.  A  statement  in 
the  recoi^.  that  "  this  day  came  the  parties  by 
their  attorneys,  and  defendant  waives  all  ser- 
vice of  any  writ  and  pleadings/*  estops  the 
defendant  from  objecting  to  the  want  of  a 
writ,  declaration,  and  pleadings,  or  the  want 
4»f  authoritv  in  the  attorney  of  record ; 
Walker  y.  King,  1  H.  17. 

See  Apprarance,  8 

2.  Waiver  of  defence.  The  maker  of  a  note 
may  waive  his  right  to  setup  a  defence  to  it 
in  favor  of  a  party  about  to  purchase  it,  and 
if  such  party  apply  to  ,the  maker  before  his 
purchase,  to  know  if  he  has  any  defence,  and 
ne  be  answered  that  there  is  none  and  the  note 
will  be  paid,  and  on  this  he  buy  it.  the 
maker  is  estopped  to  set  up  any  defence  he 
may  have  to  the  note  as  against  such  pur- 
chaser ;  Land's  AtimW  v.  Lacoste,  5  H. 
471  ;  S.  P.,  Earner  v.  Johnston,  5  H.  698. 

But  in  order  to  bind  the  maker  by  such 
waiver,  he  ought  to  be  distinctly  informed  of 
the  object  of  the  inquiry,  so  that  he  nrnv  know 
the  interest  the  applicant  has  in  knowing  the 
truth ;  Hamer  v.  Johnston,  supra. 

3.  Waiver  enures  to  assignee  of  the  pur- 
chaser. This  waiver  will  enure  to  the  as- 
signee of  such  purchaser,  though  he  took  it 
without  recourse  on  hira,  if  he  were  informed 
at  the  time  he  purchased  it,  of  the  declara- 
tions of  the  maker ;  Ih. 

4.  Presumption  as  to  knowledge  of  the  ap- 
plicant's inttrtst.  If  a  stranger  apply  to  the 
maker  of  a  note  to  know  if  he  has  any  defence 
to  it.  and  the  maker  answer  that  the  note  was 
good,  and  that  there  would  be  no  difficulty 
about  it,  and  that  it  would  be  paid  at  ma- 
turity, these  facts  are  sufficient  to  warrant 
the  inference  that  the  object  of  the  applicant 
in  making  the  inquiry  was  to  buy  the  note ; 
76.;  S.P.,  McMurran  v.  Soria,  4  H.  1.54; 
Monfgomei'y  Ddlingham,  3  S.  AM.  647 ; 
Ayres  v.  Mitchell,  lb.  683 ;  for  which,  see  Es- 

TOPPKL.   2. 

6.  Waiver  of  notice.  It  is  competent  for 
parties  in  the  Probate  Court  to  waive  notice 
by  citatioQ  or  publication,  but  a  minor  cannot 
make  such  waiver;  Pollock  v.  Baie,  43  M. 
140. 

7.  Waiver  by  recital  in  decree.  Where 
the  decree  on  final  settlement  in  the  Probate 
Court,  recites  that  all  the  parties  were  of  full 
age,  and  had  due  notice  and  waived  citation, 
this  is  sufficient  to  give  jurisdiction  and  sus- 
tain the  decree ;  Tb. 

8.  Waiving  election.  A.  failure  of  a  dis- 
tributee to  elect  expressly  in  his  petition  for 
distribution,  whether  he  will  take  the  net 
profits  of  the  plantation,  illegally  carried  on 
by  the  administrator,  or  hire  and  rent,  is  a 
waiver  of  his  right  to  hire  and  rent ;  French 
T.  Davis,  9  G.  167. 


^iitrmfg. 


I.  Warranty  as  to  quality. 

/.   iVhat  is  atvarranty  o/guaiity x 

2.  Implied  warranties  as  to  quality. 

A.  Warranty  bv  maHufacturer 9 

B.  \fi  arranty  by  sample xx 

C.  Implied  warranty    that  goods  are 

merchantable xa 

D.  Warranty  as  to  latent  defects 13 

E.  H'arranty  as  to  patent  dt/ects 15 

F.  Impiiedwarranty  that  the  thingexists  x6 

3.  The  proof  of  unsoundness   17 

4.  The  breach ,  damages  and  offer  to  return. .  19 
jr.  Defence  to  an  action  for  Purchase  money..  25 

II.  Warranty  of  title. 

/.  Implied  warranty  if  title 98 

2.  Express  warranty  of  title. 31 

III.  Miscellaneous ....« 33 

I.  Warranty  of  Quality. 
1.  What  ii  a  Warranty  of  Quality. 

1.  Same:  The  rule.  No  particular  form 
of  words  is  necessary  to  make  a  warranty  of 
quality;  any  express  affirmation  as  to  the 
quality  of  the  thing  sold  is  sufficient ;  Kinley 
V.  Fitzpalrick,  4  H.  .59. 

Any  affirmation  or  representation  in  rela- 
tion to  the  article  sold,  if  it  be  intended  to 
have  the  eflect  of  a  warranty,  or  if  it  be  in- 
tended to  induce  the  purchaser  to  rely  on  it 
in  order  to  effect  a  sale,  and  he  actually  does 
rely  on  it,  is  sufficient  to  create  a  warranty, 
although  the  seller  endeavored  by  the  use  of 
the  language  he  employed,  to  ^uard  against 
making  a  warranty ;  Otts  v.  Alderson,  10  S. 
&  M.  476. 

2.  Caveat  emptor  is  the  rule  as  to  quality. 
As  a  general  rule,  a  purchaser  of  personal 
property  buy.^  at  his  own  risk,  unless  the 
seller  give  an  express  warranty,  or  the  law 
implies  one  from  the  circumstances  of  the 
ca<3e,  or  unless  the  seller  be  guilty  of  a  fraudu- 
lent representation  or  concealment  in  respect 
to  a  material  inducement  to  the  sale ;  lb.; 
S.  P..  Simmons  v.  Cutreer,  12  S.  &  M.  584. 

3.  Fraudulent  representations  as  to  quality. 
If  the  vendor  make  any  representation  as  to 
the  soundness  of  the  chattel  S(»ld,  he  must 
disclose  all  he  knows  on  the  subject ;  Patter- 
son V.  Kirkland,  o  G.  423. 

4.  Collateral  representations  where  there  is 
express  warranty.  The  authorities  are  con- 
flicting as  to  whether  a  vendor  is  liable  for 
collateral  representations  as  to  certain  par- 
ticulars, where  there  is  an  express  verbal 
warranty  in  regard  to  other  particulars ;  and 
the  question  is  left  open  in  thij  case;  Mi- 
zeU  V  Sims,  10  0.  331. 

5.  Same :  Where  there  is  a*i  express  writ., 
ten  wirrdnty.  Where  an  express  written 
warranty  in  relation  to  certain  qualities  of 
the  article  sold  is  made  by  tm  vendor  and 
accepted  by  the  vendee,  verbal  representa- 
tions made  by  the  seller  at  the  time  of  the 
sale  io  relation  to  other  qualities,  do  not 
amount  to  a  warranty.  The  written  ajrree- 
ment  must  be  taken  to  contain  the  contract 
and  to  exclude  the  parol  representations. 
And  the  vendor  will  not  be  liable  for  suci 
representations,  unless  he  knew,  or  had  good 
reason  to  know,  they  were  false ;  lb.  See  post, 
14,40. 

6.  Instances  of  words  held  to.amowit  to 
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warranty,  A  bill  of  sale  contnined  a  receipt 
for  the  price  of  two  slaves,  "Sam  and  Jim, 
a^ed  about  thirteen  }:ears.  sound  in  body  and 
mind,  and  slaves  for  life."  and  it  then  con- 
tained an  express  warranty  of  title:  Heldy 
that  there  was  a  warranty  of  soundness; 
Kingley  v.  Fitzpatrick.  4  H.  59. 

And  in  a  bill  of  sale,  these  words  were 
held  to  constitute  a  warranty  of  soundness, 
absolute  and  unlimited,  "which  negroes  I 
wnrrant  sound  and  healthy,  in  body  and  mind, 
so  far  as  I  know  or  believe;"  Cvllins  v. 
McCargo.  6  S.  &  M.  128. 

7.  Printed  representations  in  advertise- 
went  for  sale.  Whether  representations  in  a 
printed  advertisement  of  sale  amount  to  a 
warranty  or  not,  is  a  question  of  fact  for  the 
jury;  Anderson  v  Bume't.  6  11.165.  And 
it  was  said  in  Kiidt/  v.  Fitzpatrick  (ante.  6). 
that  whether  the  hill  of  sale  in  that  case 
amounted  to  a  warranty,  was  a  matter  for  the 
jury. 

H.  Effect  of  a^sigmng  hill  of  sale.  If  the 
seller  of  a  slave  asslirn  to  the  purchaser  the 
bill  of  sale  which  he  received  when  he  bought 
the  slave,  and  that  bill  of  sale  contain  a 
warranty  of  soundness,  this  d<»es  not  consti- 
tule  a  warranty  by  the  assignor.  But  if,  at 
that  time,  he  make  a  parol  warranty  and  refer 
to  the  warranty  in  the  bill  of  sale  so  assigned 
f'T  its  terms,  it  will  be  good;  Houston  v. 
Barney,  2  S.  A  M.  683. 

8.  Implied  Warranties  at  to  Quality. 
A.  Warranty  bt  Manufacturer. 

9.  Implied  warranty  of  fitness.  A  me- 
chanic undertaking  to  do  work,  undertakes  to 
do  it  in  a  workmanlike  manner,  and  makes  an 
implied  warranty  to  that  eflfect ;  Leflore  v. 
Justice,  1  S.  &  M.  381. 

See  Contract,  08. 

10.  Same.  In  an  executory  contract  to 
manufacture  an  article,  or  to  furnish  it  for  a 
particular  purpose,  the  law  implies  a  war- 
ranty that  it  will  be  reasonably  fit  and  proper 
for  such  purpose  or  use  so  far  as  an  article 
of  that  kind  can  be.  And  so  where  a  manu- 
facturer or  producer  undertakes  to  furnish  an 
article  in  answer  to  an  order;  Otts  v.  Alder- 
son,  1(1  S.  &  M.  476. 

A  manufacturer  impliedly  warrants  that 
machinery  built  by  him  will  answer  the  pur- 

{iose  for  which  it  was  constructed ;  and  if  it 
»ut  imperfectly  do  so,  he  cannot  recover  the 
purchase  money ;  Brown  v.  Murphee,  2  G.  91. 

B.  Warranty  by  Sample. 

11.  Same.  When  the  sale  is  by  sample. 
the  law  implies  a  warranty  that  the  goods 
Bold  correspond  with  the  sample ;  Otts  v. 
Alderson,  10  S.  &  M.  476. 

0.    Impubd    Warranty    that    Goods    are 
Mbrchantabi.b. 

12.  Same.  The  law  implies  a  warranty  that 
goods  sold  are  merchantable,  when,  from  their 
nature  and  situation  at  the  time  of  the  sale, 
an  examination  by  the  purchaser  was  imprac- 
ticable ;  lb. 


D.  Warranty  as  to  Latent  Defects. 

13.  Wlien  warranty  implied  against.  The 
law  implies  a  warranty  against  latent  defects, 
Ist.  Where  the  seller  knew  the  buver  relied  on 
the  judgment  of  the  seller,  who  knew  or 
ought  to  know  the  existence  of  the  defects. 
2d.  Where  a  manufacturer  or  producer  under- 
takes to  furnish  his  goods  in  answer  to  an 
order;  Tb. 

1 4.  Duty  of  seller  to  disclose  lateftt  defects : 
Sound  price.  The  law  does  not  imply  a  war- 
ranty  of  soundness  of  a  slave  from  the  fact 
tltat  a  sound  price  was  paid ;  but  if  it  be 
shown  that  a  sound  price  was  paid,  and  that 
the  slave  was  an  idiot,  and  therefore  worth- 
less, and  this  was  known  to  the  seller,  and  he 
concealed  it,  and  the  defect  was  not  open  and 
apparent  to  the  buyer,  this  would  be  a  frand 
which  would  vitiate  the  sale,  notwithstanding 
there  was  a  written  bill  of  sale  warranting 
title  only;  Simmons  "v.  Cufreer.  12  S.  A.  M. 
.'>84.  (See  ante,  .*>.)  Where  the  sale  is  for  a 
fair  price,  the  seller  is  bound  to  disclose  a 
latent  defect,  if  it  be  known  to  him,  and  be  of 
such  a  character  as  would  cause  the  buyer  to 
decline  the  purchase;  Pattert^on  v.  Kiridand, 
5  G.  423.  But  if  the  seller  do  not  know  of 
the  latent  defect,  he  is  not  bound,  though  he 
received  a  sound  price ;  OUs  v.  Alderson,  10 
S.  &  M.  476.    See  ante,  5,  and  post,  40. 

E.  Warranty  as  to  Patent  Defects. 

l.V  Same.  A  warranty  does  not  cover  pal- 
pable and  patent  defects,  which  the  buyer 
could  discover  by  a  proper  inspection  of  the 
thing  sold ;  Anderson  v.  Burnett,  5  H.  165. 
But  this  rule  excludes  from  the  warranty 
such  imperfections  only  as  are  plain  and 
palpable,  and  cannot  but  be  perceived  and 
understood  to  their  full  extent  by  the  pur- 
chaser, such  as  the  want  of  an  ear,  an  arm, 
a  leg,  or  an  eye.  It  does  not  extend  to  a 
case  where,  though  the  purchaser  was  aware 
of  the  existence  of  disease,  yet  its  precise 
character  not  being  obvious  to  the  senses, 
its  extent  was  uncertain  and  unknown ;  She- 
waiter  V.  Ford,  5  G.  417 ;  Hemdon  v.  Bry- 
ant, 10  G.  335. 

And  where  the  defect  is  secret  and  internal, 
it  will  be  error  for  the  court  to  instruct  the 
jury,  that  if  it  was  plain  and  palpable  at  the 
time  of  the  sale,  it  is  not  embraced  in  the 
warranty ;  Hemdon  v.  Bryant,  supra. 

P.    Implied    Warranty    that    thk    Thikg 

£XIST8. 

16.  Same.  The  seller  impliedly  warrants 
that  chattel  sold  is  in  existence,  and  this  rule 
extends  to  the  assignment  of  a  debt,  the 
assignor  impliedly  warranting  in  such  case 
that  a  valid  debt  exists ;  Lite  v.  Hopkins,  12 
8.  &  M.  299. 

bee  Assignment,  29. 

S.  The  Proof  of  VnioiuidiieBa. 

17.  Declarations  of  a  slave  as  to  his  dis- 
ease. The  declaration  of  a  slave  made  to  bis 
master,  whilst  the  slave  was  laboring-  under 
a  disease,  that  **  he  was  sick  and  had  a  pain 
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in  the  chest,"  is  admissible  in  evidence  in  a 
suit  by  the  master  against  the  vendor  of  the 
stave,  for  a  false  warranty  of  soundness. 
Such  declarations  are  not  hearsay,  but  ver- 
bal acts,  indicating  the  nature  of  the  disease 
under  which  the  slave  is  laboring,  and  being 
made  to  the  master,  who  is  interested  in  the 
welfare  of  the  slave,  they  are  presumed  to  be 
honest;  and  though  not  conclusive,  are  yet 
c«'»mpetent  evidence,  and  are  entitled  to  such 
weight  as  the  nature  of  the  case  and  all  the 
circumstances,  show  them  entitled  to ;  Fon- 
drm  v.  Durfee.  10  Q.  324. 

18.  Pi  oof :  Case  in  judgment.  In  an  action 
for  a  breach  of  warranty  of  soundness  of  a 
slave,  it  was  proven  that  shortly  after  the 
sale,  the  slave  was  attacked  with  dysentery, 
and  died,  notwithstanding  careful  treatment; 
and  the  attending  physician  testified  that,  for 
reasons  slated  by  nim,  he  believed  the  slave 
was  of  scrofulous  habits,  and  died  of  scrofula 
existing  at  the  time  of  the  sale.  On  the 
other  side  was  the  testimony  of  several  wit- 
nesses, that  they  had  known  the  slave  in 
Virginia  for  years,  and  he  was  sound  and 
healthy,  and  with  no  development  of  scrofula, 
and  that  the  slave  had  been  brought  from 
Virginia  to  Natchez,  in  this  State,  a  few 
months  before  the  sale :  Hdd,  that  the  ver- 
dict of  the  jury,  finding  the  unsoundness  of 
the  slave,  at  the  time  of  the  sale,  was  greatly 
against  the  preponderance  of  the  evidence, 
and  unwarranted  by  it;  James  v.  Herring,  12 
S.  &  M.  336. 

4.  The  Breach  and  the  Damages,  and  offer  to 
Betnrn. 

19.  Where  the  thing  sold  is  wholly  wort Jil ess. 
Where  the  thing  sold  and  warranted  sound, 
is  unsound  and  wholly  worthless,  the  vendee 
may  recover  back  the  entire  purchase  monev 
and  interest.  And  it  is  no  defence  to  sucn 
an  action,  that  the  vendee  has  resold  with 
warranty  of  soundness,  and  that  there  has 
been  no  recovery  against  him;  Texada  v. 
Camp,  W.  l.')0. 

20.  Same :  Where  the  thing  perishes.  The 
purchaser  of  a  slave  will  be  entitled  to  re- 
cover from  the  vendor,  as  for  a  total  loss,  if 
the  slave  be,  at  the  time  of  the  warranty, 
laboring  under  a  disease,  which  is  not  mortal, 
but  which  conduces  to  and  results  in  a  mortal 
disease  ;  Shewalter  v.  Ford,  5  G.  417. 

21.  Ojff'er  to  return :  Efftct  of.  Damages  for 
a  breach  of  warranty  of  the  qualities  of  a 
chattel  sold,  may  be  recovered,  and  a  defence 
on  that  account  set  up  to  an  action  for  the 
purchase  monev,  without  an  offer  to  return 
the  chattel  to  the  vendor ;  an  offer  to  return 
is  necessary,  only  where  the  vendee  desires  a 
rescission,  and  to  recover  the  entire  purchase 
monej,  or  where  there  was  a  sale  conditioned, 
that  the  vendee  should  return  the  chattel  in 
a  given  time,  if  he  disliked  the  purchase; 
Fergurson  v.  Oliver,  8  S.  A  M.  332. 

22.  Same:  Rigid  of  vendee.  The  pur- 
chaser of  unsound  property,  warranted  sound, 
has  the  right  either  to  annul  the  contract 
in  toto,  by  an  offer  to  return  the  prop- 
erty, or  to  keep  the  property  and  recover  the 


difference  between  the  value  of  the  property, 
if  considered  as  sound,  and  its  value  in  its 
unsound  condition.  And  when  sued  for  the 
purchase  money,  be  may  set  up  either  a  total 
or  partial  failure  of  consideration  arising  from 
the  unsoundness;  Westmoreland  v.  Walker ^ 
3  C.  76. 

23.  Effect  of  return,  where  the  warranty  is 
not  broken.  In  a  sale  of  a  chattel  with  war- 
ranty, whether  there  be  a  special  agree- 
ment or  not,  that  in  case  of  unsoundness,  the 
purchaser  may  return  the  chattel  after  trial 
for  a  specified  time,  the  return  of  the  chattel 
as  unsound,  contrary  to  the  fact,  does  not 
divest  the  title  of  the  vendee,  and  is  no  de- 
fence  to  an  action  f«»r  the  price.  Where  such 
a  return  is  made,  it  is  the  duty  of  the  vendor 
to  notify  the  purchaser  that  he  holds  ihe 
property,  at  his  risk  and  expense;  and 
upon  doing  this,  if  thp  purchaser  refuse  to 
take  it  away,  the  vendor  may  resell  as  the 
agent  of  the  vendee,  and  credit  him  with  the 
price  he  receives.  In  such  case,  the  letter  of 
the  seller  to  the  buyer,  giving  him  the  notice, 
are  competent  evidence ;  Suann  v.  Wtst,  41 
M.  104 

24.  What  is  a  breach  of  warranty  of  sound' 
ness.  Every  species  of  unsoundness,  which 
occasions  loss  or  expense  to  the  purchaser, 
is  a  breach  of  the  warranty  of  soundness; 
Shewalter  v.  Ford.  5  G.  417.  And  so  it  is  a 
breach  of  the  warranty  of  soundness,  if  the 
thing  be.  at  the  time  of  the  sale,  laboring 
under  a  disease,  which  is  not  then  fully  de- 
veloned,  but  of  which  it  afterwards  died,  or 
which  conduces  to  or  results  in  a  disease, 
which  afterwards  proves  mortal ;  Fondren  v. 
Durfee,  10  G.  324.  But  a  mere  predisposi- 
tion or  liability  of  a  slave,  at  the  time  of  the 
warranty,  to  a  particular  disease,  arising  from 
his  form  or  ancestry,  is  not  unsoundness; 
Herndon  v.  Bryant,  10  G.  335. 

5.  Befenoe  to  an  Action  for  the  Pnrohate  Money, 
Plea,  Beplioation,  fto. 

25.  As  to  the  Hght  to  make  the  defence,  see 
ante,  21,  22. 

26.  Plea:  Setting  up  the  breach.  Where 
a  breach  of  a  special  warranty  is  relied  on  to 
defeat  a  recovery  of  the  price,  it  is  unneces- 
sary that  the  plea  should  aver,  that  the  note 
sued  on,  was  given  in  consideration  of  the 
bill  of  sale,  or  warranty ;  or  that  the  war- 
ranty was  made  previous  to  the  making  of  the 
note ;   Williams  v.  Harris,  2  H.  627. 

27.  Replication :  Proof,  If  the  replication 
to  a  plea  setting  up  warranty  of  soundness, 
and  alleging  unsoundness,  merely  deny  ihe 
warranty,  the  issue  will  be  on  the  warranty 
only,  and  unsoundness  need  not  be  proven ; 
Coilins  V.  McCargo,  6  S.  &  M.  128. 

n.    Warranty  of  Title. 
1.  Implied  Warranty  of  Title. 

28.  Same,  The  law  implies  a  warranty  of 
title  in  the  sale  of  a  chattel,  where  the  seller 
is  in  possession  at  the  time  of  the  sale ;  Otts 
V.  Aldtrson,  10  S.  &  M.  476 ;  Brovm  v.  SmitK 
5  U.  387.     See  pout,  31.    But  if   the   pos* 
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session  he  in  nnother  at  the  time  of  the  sale, 
and  there  be  no  covenant  of  warranty  of  title, 
the  rule  of  caveat  emptor  ap|)lie8^  and  there 
is  no  warranty;  Storm  v.  Smith,  43  M.  497  ; 
Long  V.  Hi'ckingbottom,  6  C.  772. 

If  the  seller  has  possession,  and  sells  the 
property  as  his  own.  and  not  as  agent  for  an- 
other, and  for  a  fair  price,  he  is  understood 
to  warrant  the  title.  And  if  he  has  posses- 
sion ai:d  sells  as  agent,  he  is  understood  to 
warrant  that  he  has  authority  to  sell,  and  if 
the  alleged  principal  disavow  the  sal"  and  re- 
cover back  the  property,  the  ajrent  will  be 
responsible ;  Long  v.  H'ckinghottom,  supra, 

29.  Same:  In  trust  sales.  It  is  weii  set- 
tled that  in  trust  sales  of  any  kind  there  is  no 
implied  warranty  of  title,  or  unsoundness. 
And  even  if  vendee  is  put  in  possession  and 
protected  by  covenunts  of  warranty  of  title, 
he  cannot  defeat  an  action  fur  the  purchase 
money,  without  a  previous  eviction,  except 
in  cases  of  fraud ;  Storm  v.  Smith,  43  M.  497. 

See  ExBcuTOR  and  Administrator.  3416, 
347a. 

3m.  No  implied  warrant!/  where  there  is  an 
express  one.  There  is  no  implied  wrtrranty  of 
title  where  there  is  an  express  one ;  Brown  v. 
Smith,  5  H.  387. 

And  the  rule  is  the  same  with  reference  to 
the  warranty  implied  by  the  use  of  the  words 
'*  errant,  bargain  and  sell,"  in  sales  of  realty; 
Wettns  V.  McCanghan,  7  S.  &  M.  422. 

8.    Ezpreii   Warranty  of    Title,   Breach   and 
Damages. 

31.  Breach  of  warranty  of  title,  express 
or  implied.  Where  there  is  an  express  war- 
ranty of  title  in  the  sale  of  personalty,  and 
the  vendee  is  put  in  possession,  the  vendee 
cannot  resist  payment  of  the  purchase  money, 
until  he  has  been  evicted.  The  rule  is  other- 
wise  where  there  is  only  an  implied  warranty 
of  title,  which  arises  from  the  fact  tliut  the 
vendor  is  in  possession  when  he  sells.  The 
implied  warranty  is  that  the  vendor  has  title, 
and  if  he  have  none,  the  implied  warranty, 
like  the  covenant  of  seizin,  is  broken  as  soon 
as  made ;  Brown  v.  Smith,  5  H.  387. 

A  judi^mi-nt  against  the  vendee  for  the  re- 
covery of  slaves  under  a  paramount  title,  is  a 
breach  of  the  warranty  of  title;  FickeU  v. 
Ford.  4  H.  246. 

32.  As  to  damages  for  breach  of  warrantjf 
of  title,  see  Damages,  10. 

nL  MisoellaneonB. 

33.  Warranty  of  servitude.  A  warranty 
in  a  bill  of  sale  of  a  slave,  that  **  he  is  a 
filave  for  life,**  relates  to  the  status  of  the 
filave  at  the  time  of  the  sale,  and  \f(  fulfilled 
if  he  were  at  that  time  in  that  condition 
which,  by  the  then  existing  laws,  rendered 
him  a  slave  for  life,  and  it  is  not  broken  if  be 
be  afterward  emancipated  by  the  action  of 
the  government;  Bradford  v.  Jenkins.  41 
M.  328.  This  is  so  well  settled,  that  it  is  no 
louiT-er  the  subject  of  debate  in  this  court; 
Whit  worth  v.  Carter,  43  M..  61  ;    Wilkinson 

V.  Cook  U}i  367. 

34.  Warranty  void  where  the  sale  is  illegal. 


The  contract  of  sale  of  a  slave  introduced 
illegally  into  this  State,  including  the  war- 
ranty of  soundness,  is  illegal  and  void; 
James  v.  Herring,  12  S.  A  M.  336.  Sed  vide 
Merrill  v.  Mdchior,  1  G.  .516. 

35.  WarraTUy  when  sale  complete.  A  war- 
ranty after  the  sale  is  complete,  and  withoat 
any  new  consideration  passing,  is  not  binding; 
Munn  V.  Perkins.  1  S.  &  M.  412. 

36  Representations  not  heard  by  vendee. 
The  seller  of  a  slave  at  auction  is  not  bound 
by  the  representations  of  the  seller,  as  to 
quality,  made  by  him  privately  to  some  of 
the  bidders,  unless  the  purchaser  heard  him; 
liecause.  in  that  case,  the  buyer  did  not  rely 
on  the  representations,  but  on  his  own  judg- 
ment; Lind»ey  v.  Lindsey.  5  G.  432. 

37.  Proof  of  distinct  value  of  two  articles 
wairan'ed.  Where  two  articles  are  sold  in 
solido,  with  written  warranty  not  specifyinj; 
the  separate  price  of  each,  parol  proof  is  ad- 
missible to  show  the  estimated  prit-e  of  one 
of  them  alleged  to  be  unsound;  Tutt  v,  Mc- 
Lend,  3  H.  22.3. 

3H.  New  trial  for  excessive  damaaes,  A 
new  trial  was  granted  because  the  damages 
for  false  warranty  of  soundness  were  exces- 
sive— three  slaves  being  sold  for  $2500,  one 
being  idiotic,  and  one  having  small  pox,  from 
which  he  recovered,  and  the  damages  assessed 
being  *2200 ;  Ingraham  v.  Russell,  3  H  304. 

39.  Scienter  unmcessary.  In  an  action 
for  a  false  warranty,  it  is  unnecessary  to  al- 
lege or  prove  a  scienter.  And  so  if  the  ac- 
tion be  in  tort  on  a  false  warranty ;  McLeod 
V.  Tutt,  1  H.  288 ;  WiUiams  v.  Harris,  2  li. 
627. 

40.  When  scienter  necessary.  But  where 
the  action  is  for  a  deceit  in  making  franduleut 
representations  in  relation  to  quality,  the 
scienter  must  be  alleged  and  proven ;  MizeU 
V.  Sims.  10  G.  331.     See  ante.  5.  14. 

41.  Law  of  Louisiana  vn  warranties.  By 
the  law  of  Louisiana,  where  the  act  of  sale 
of  a  slave  introduced  into  the  State  is  passed 
before  a  notary  public,  there  is  a  guaranty 
by  law  against  redhibitory  vices  lot  sixty 
days,  and  if  in  that  time  such  vices  are  de- 
veloped, the  vendor  is  bound  to  refand  the 
purcnase  money ;  James  v.  Kirk,  7  C.  206. 


taow. 

See  Husband  and  Wifr.   Doweb. 

1.  As  to  widow's  right  to  administration* 
see  ExKCUTOR  and  Adxinistratoh,  1.  2. 

2.  As  to  renunciation  of  her  rights^  see 
same  title,  3,  5,  and  Descent  and  Distri- 
bution. 50,  51. 

3.  Her  right  to  distribution  in  her  hw- 
batid's  estate.  See  Descent  and  Distbibutio.n, 
50,  51,  52,  53,  60.  Dower,  32,  et  seq., 
28.  29. 

4.  Statute  of  limitations  as  a  bar  to  her 
distributive  right.  See  Limitation  of  Ac- 
tions. 49. 

5.  Widow  not  afected  by  advancements. 
See  Dksornt  and  Distribution.  35. 

6.  As  to  her  right  to  property  exempt  by 
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law  from  execution,  see  Exfmpt  Propfrty, 
10,  et  seq.j  SLnd  Executor  and  Administra- 
tor. 230. 

7.  Her  right  to  a  yearns  support:  Act  of 
1839.  Under  the  Act  of  1839  (H.  &  H.  421, 
i  123),  the  widow's  allowance  for  one  year's 
snpport  for  herself  and  family,  may,  if  iibso- 
lutely  necessary,  be  set  aside  in  money,  and 
not  in  specific  articles,  and  her  claim  for  it 
may  be  presented  at  any  time  before  final 
settlement  of  the  estate.  And  if  the  estate 
be  insolvent,  the  claim  must  be  paid  in  full ; 
McNulty  V.  Lewis,  8  8.  &  M.  520.  See  post, 
9. 

8.  Same:  Allowance  in  money*  tinder 
the  statute  of  this  State,  as  they  existed  in 
1849,  the  year's  allowance  to  the  widow  may 
be  made  in  money ;  and  it  is  no  objection  to 
this  that  the  deceased  left  provisions,  as  these 
go  to  the  administrator;  Nelson  v.  Smith,  12 
S.  &  M.  662. 

9.  Entitled  in  all  cases.  The  widow  is  en- 
titled to  her  allowance  for  herself  and  children 
in  all  cases,  whether  of  testacy  or  intestacy 
of  the  husband  ;  a  bequest  in  the  will  in  favor 
of  the  widow,  is  no  bar  to  it;  McReary  v. 
Kobivson.  12  8.  &  M.  318;  also,  whethef  the 
entate  be  solvent  or  insolvent;  Turner  v. 
Turner.  1  (4.  428.    See  antt,  7. 

10  Policy  of  the  law.  The  policy  of  the 
law  allowing  a  widow  and  her  children  a 
year's  support  after  the  death  of  her  husband, 
IS  sonnd,  and  the  law  should  be  liberally  con- 
strued, so  as  to  carry  out  the  intention  of  the 
Legislature  ;  Edwards  v.  McGee.  5  C.  92. 

11.  Allowance  goes  to  thildren  if  there  be 
no  widow.  The  allowance  is  not  lost  by  the 
death  of  the  widow,  the  right  is  vfsted  in  the 
children  a.s  well  as  in  her ;  and  if  she  die 
withont  making  application  for  it.  the  guardian 
of  the  children  may  make  it;  lb.. 

12.  Posthumous  child,  A  posthumous  child 
is  entitled  to  share  in  the  year's  allowance  for 
the  support  of  the  widow  and  children ; 
Womack  v.  Boyd.  2  G.  443. 

IH.  Apportionment  between  widmv  and 
children.  If  there  be  children  of  the  husband 
by  another  marriage,  and  they  live  separate 
from  her.  and  under  the  control  of  a  guardian, 
they  are  entitled  to  an  equitable  division  of 
the  allowance.  It  is  the  duty  of  the  Probate 
Court  to  make  such  apportionment,  as  under 
the  circumstances  would  be  just,  taking  into 
consideration  the  sum  necessary  to  support 
each,  and  this  may  be  done  either  by  the 
court  directly,  or  through  the  agency  of  com- 
missioners ;  lb. 

if  there  be  a  confirmation  of  the  commis- 
sioner's report,  setting  apart  the  allowance, 
and  the  claims  of  any  of  the  children  be 
overlooked,  they  are  barred ;  it  is  the  duty  of 
each  claimant  to  present  his  claim  and  have 
it  allowed  ;  Dease  v.   Cooptr,  40  M.  114. 

14,  Remedy  for.  If  the  appraisers  fail  to 
make  the  allowance,  the  widow  may  object, 
and  the  court  may  appoint  others  to  do  it ; 
CcUvil  V.  Calvit,  3  G.  124. 

If,  J^roceeding  for,  ex  parte,  A  proceed- 
ing* hy  a  widow  to  secure  the  allowance,  is 
ex  paHe,  and  the  administrator  is  no  party  to 


it,  and  not  authorized  to  conte.«t  or  litigate 
her  clain  s;  Morgan  v.  Morgnn,  7  G.  348. 

16.  Settitig  aside  the  allowance  cw  excessive. 
The  High  Court  will  not  set  aside  the  allow- 
ance as  excessive,  when  the  amount  allowed 
is  the  lowest  reported  by  the  commissioners, 
there  having  been  two  reports,  and  the  lowest 
has  been  confirmed  by  the  Probate  Court ; 
McReary  v.  Robinson.  12  S.  &  M.  318. 

17.  Objedfons  to.  If  the  commissioners  to 
set  apart  the  allowances  to  the  widow,  allot 
her  more  than  she  is  entitled  to,  a  creditor 
cannot  by  petition  cause  her  (she  being  also 
administratrix)  to  return  the  articles  so  allot- 
ted in  her  inventory  as  a  part  of  the  assets 
of  the  estate;  objections  should  have  been 
made  to  the  report  before  confirmation,  or  the 
decree  of  confirmation  should  be  attacked 
directly;  Williams  v.   Hah,  12  8.  &  M.  662. 

8ee  Probatk  Court.  161,  162. 

18.  Devise  to  widow  during  widowhood, 
A  devise  to  the  testator's  widow  "  so  long  as 
she  shall  continue  my  widow ;  but  in  the 
event  of  her  marriage,  then  her  interest  to 
go  to  my  heirs  above  named,"  is  good,  and 
the  widow's  interest  terminates  with  her 
widowhood.  It  is  not  a  devise  in  restraint  of 
marriage,  nor  is  the  condition  one  in  ter- 
rorem.  The  limitations  over  relieve  it  from 
this  last  objection  ;  Pringle  v.  DuvJcley.  14  8. 
&  M.  16  ;  8.  P.,  Dillatd  v.  Connoway,  3  C. 
230. 

8ee  Brquests  to  Children. 

I.  Statutes I 

II.  The  capacity'  and  want  of  it,  to  make  a  will. 

/.  Dtsabiiity  of  co7'ertttre la 

2.  Insanity t  gentrally 5^ 

3.  Delusions 10 

III.  'fne  execution  of  uills,  and  their  form. 

/.    7 heir /orm,  tetters  as  wii Is ai 

2.  NuncvP<itri*e  luills 24 

3.  The  signing  36 

4.  The  attestation 37 

jr.   7 he  subscribing  witnesses 4" 

6.  '1  he  publication  of  the  wilL 46 

IV.  Revocation  and  repul}lication 

/.  By  cancellation 47 

2.  By  deed 49 

3.  By  subsequent  will  or  codtcil « 50 

4.  by  implication 53<* 

5.  hepuolication 54 

V.  The  construction  of  wills. 

/.  General  rules /or  the  construction 55 

2.  Some  miscellaneous  instances  0/  construe^ 

Jion 66 

3.  Extrinsic  evidence  to  interpret  wills 70 

4.  Construction  0/ foreign  wills,  lex  dt>nticilii    73 
/.  Charging  estate  or  legacy  with  debts,  &*c.     75 

VI.  Legacies 79 

VII.  Equitable  conversion 00 

Vlll.  Illegal  and  void  devises  and  trusts. 

/.   Who  takes  illegal  trusts - 8ia 

2.  Ho^v  far  the  nullity  of  bequest  extends 83 

3.  Devises  in  restraint  of  mat  riage 87 

IX.  Whether  an  instrument  is  a  deed  or  will.... (8 

X.  Trusts  created  by  precatory  words,  &c 92* 

XI.  Powers 94 

XII.  Conditional  wills « 95 

XIII.  Foreign  wills 97 

XIV.  Probate  of  wills. 

/.  F*  obate  in  common  form loa 

2.  How  wills  proven  and  probated 106 

3.  IVhat  is  a  probate,  ana  the  evidence  of  it.,  no 

4.  7he  necessity  of  probate 112 

J".  Probate  and  proof  of  ancient  wills 113 

t.  Jn  what  jurtsdietion  will  must  be  probated  115 

7.  Miscellaneous  as  to  probate  of  wills 117 

XV.  Establishing  lost  wills 119 

XVI.  Contestation  of  wills,  and  of  their  probate. 

/.  How  wills  are  to  be  contested 12a 

2.  Issue  devisavit  vel  non 124 

XVII.  MisceiUneotu - -  tfi 
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WILLS,  L,  IL 


I.  Statutes. 


1.  Act  of  1821 ;  H.  C.  649,  ?  14.  This  act 
provides  that  every  person  aged  2!  years,  if  a 
male,  or  IH.  if  a  female,  or  upwards,  being  of 
sound  and  disposing  mind,  and  not  a  marripd 
woman,  shall  have  power  at  his  or  her  will 
and  pleasure,  by  laSi  will  and  codicil  in  writ- 
ing, to  devise  all  his  or  her  estate  and  interests 
which  he  or  she  hath,  or  at  the  time  of  his 
or  her  death  shall  have  in  lands.  <S:c..  and  per- 
sonalty.  &c.,  so  as  such  last  will  and  testa- 
ment be  siifued  by  the  testator,  or  by  some 
other  person,  in  his  or  her  presence,  and  by 
his  or  her  express  directions;  and.  moreover, 
if  not  wholly  written  and  subscribed  by  him- 
self or  herself,  be  attested  by  three  or  more 
credible  witnesses,  in  case  of  the  devise  of 
real  estate,  and  one  or  more  credible  wit- 
nesses in  case  of  the  devise  of  personal  es- 
tate, in  presence  of  the  testator,  saving  the 
widow's  dower. 

2.  Same  :  Revocation,  {  15.  **'No  devise 
80  made,  or  any  clause  thereof,  shall  be  re- 
vocable but  by  testator  destroying,  cancel- 
ling or  obliterating  the  same,  or  causing  it  to 
be  done  in  his  presence,  or  by  subsequent 
will,  codicil  or  declaration  in  writing,  made  as 
aforesaid."  It  then  proceeds  to  make  pro- 
vision For  a  posthumous  child,  and  for  chil- 
dren born  after  the  will  is  made,  when  tes- 
tator had  none  at  the  making  of  the  will ; 
and  section  16  provides  for  a  child  born  af- 
ter the  making  of  the  will,  testator  then 
having  children. 

3.  Same.  Section  17  provides  for  no  lapse 
where  child,  being  devisee,  dies  leaving  issue. 

4.  Same  statute,  U  18,  19,  20,  21.  **  No 
nuncupitive  will  shall  be  established  unless 
it  be  made  at  the  time  of  the  last  sickness  of 
the  decejised,  at  his  haibitation,  or  where  he 
has  resided  for  ten  days  next  preceding  his 
death,  except  where  such  person  is  taken 
sick  from  home,  and  dies  before  returning  to 
such  habitation  ;  nor  when  the  value  exceeds 
$100,  unless  it  be  proved  by  two  witnesses 
that  the  testator  called  on  some  person  to 
take  notice  or  bear  testimony,  that  such  is 
his  or  her  will,  or  words  of  like  import." 

**  i  19.  After  six  months  from  the  speaking 
of  the  testamentary  words,  no  testimony  shall 
be  received  to  prove  a  nuncupative  will,  un- 
less such  words,  or  the  substance  thereof, 
shall  have  been  reduced  to  writing  within  six 
days  from  the  speaking  of  the  same." 

I  20.  Provides  that  no  probate  of  such  will 
shall  be  made  till  after  fourteen  days  from 
the  death  of  testator,  nor  until  the  parties 
interested  are  summoned  to  contest  it. 

221.  Exempts  soldiers  and  seamen  from 
the  operation  of  the  act. 

.0.  Act  of  1857.  Rev.  Code,  p.4H2.  Is  in 
substance  the  same,  except  that  it  does  not 
give  the  power  of  testamentary  disposition 
to  females  under  21  and  over  18  years  of  age. 

II.  Oapaoity,  and  Want  of  it,  to  make  a  Will. 
1.  Disability  from  Coverture. 
5a.  As  tu  lollls  m'xde  by  femmes  covert,  see 
Husband  and  Wife,  161  to  164. 


56.  Same,  A  will  made  by  a  married  woman 
is  under  certain  circumstances  good,  aud  if 
duly  probated,  it  is  operative  till  the  probate 
is  duly  set  aside ;  it  cannot  be  attacked  col- 
laterally by  denyin*?  the  executor's  riphl  to 
sue  for  and  recover  her  property ;  Herrington 
v.  Herrington,  Vf.  32i. 

5c.  Presumption  as  to  coverture.  The  pre- 
sumption in  fiivor  of  the  continuinsr  relaiion 
of  husband  and  wife,  will  not  prevail  to  de- 
feat the  will  of  a  female,  who  is  shown  to  have 
been  once  married,  when  the  will  dii^poses  of 
property  which  would  have  belonged  to  the 
nusband  if  alive ;  and  when  the  contestants 
failed  in  the  court  below  to  raise  that  ohiec- 
tion.  and  to  introduce  any  proof  tending  to 
show  that  the  husband  was  livin?  when  the 
will  was  made;  Fatheree  v.  Lawrence,  4  6. 
585. 

8  Insanity,  Generally. 

5d.  Pre^umpti'tn  in  favor  of  sanity.  On 
the  trial  of  an  issue  devisavit  vel  nan.  the 
presumption  of  law  is  m  favor  of  the  sani.y 
of  the  testator,  and  that  the  will  was  fairly 
made,  and  not  procured  by  fraud ;  and  it  is 
the  duty  of  the  party  who  alleges  the  con- 
trary, to  prove  it ;  Payne  v.  Banks,  3  G. 
292. 

5e.  Weakness  of  mind :  Capacity  to  un- 
derstand A  party  whose  mind  has  been 
Somewhat  impaired  by  age  and  disease,  may, 
nevertheless,  make  a  will,  if  he  were  able  to 
make  a  disposition  of  his  estate  with  aude^ 
standing  and  reason ;  Brock  v.  Luckttt,  4  U. 
459. 

6.  The  question '  is  a?  to  capacity  at  the 
time  of  execution.  The  will  is  good  if  made 
when  the  testator  had  sufficient  capacity  to 
make  it,  though  he  may  have  been,  both 
before  and  after  that,  incapable  of  making  t 
will;  lb, 

7.  Value  of  testimony  of  subscribing  wit- 
nesses in  favor  <f  sanity.  It  is  the  duty  of  the 
sub.scribing  witnesses,  to  be  satisfied  of  the 
sa  lity  of  testator  ;  for  the  law  not  only  re- 
quires th  m  to  attest  the  execution  of  the 
will,  but  it  requires  them  to  know  whether  he 
has  capacity  to  make  it.  Hence,  their  testi- 
mony is  entitled  to  greater  weight  than  the 
testimony  of  those  who  had  no  such  duty  to 
perform,  and  especially  of  those  who  were  not 
present  when  the  will  was  executed.  Also, 
great  weight  is  to  be  given  to  the  testimony 
of  the  draftsman  ;  lb. 

8.  Same :  Instance,  where  testator  \fid 
sane :  Paralysis :  Forgetfulness  :  Lucid  in- 
terval, I'welve  witnesses,  many  of  whom 
had  been  acquainted  with  the  testator  from 
March,  when  he  was  afflicted  with  an  attack 
of  paralysis,  up  to  the  day  previous  to  the 
execution  of  the  will  in  the  succeeding  De- 
cember, testified  to  his  insanity,  and  sitated 
the  health  and  condition  of  the  testator  on 
which  their  belief  was  founded,  viz. :  palsy  in 
the  right  side,  leg.  and  face ;  a  fondness  for 
relating  old  anecdotes  and  scenes;  forget- 
fulness of  recent  events  ;  miscalling  the  names 
of  men  and  things ;  disconnection  of  ideas  in 
conversation,  and  frequent  transitions  fn^n 
one  subject  to  another ;  the  giving  of  contrir 
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dictory  orders  and  shortly  denying  having 
given  them ;  impediment  in  speech,  and  irri- 
tability in  temper  and  incompetency  to  attend 
to  business.  Four  of  these  witnesses  were 
physicians,  three  of  whom  bad  attended  the 
testator  from  time  to  time,  and  they  expressed 
the  opinion  that  the  testator  could  not  have 
had  a  lucid  interval. 

Five  witnesses,  the  draftsman  of  the  will 
and  the  subscribing  witnesses  to  it,  declared 
their  opinion  to  be,  that  the  testator  was  of 
sound  and  disposing  mind  when  the  will  was 
executed;  and  it  was  proved  that  he  had 
walked  a  mile  on  the  morning  of  the  execution 
of  the  will.  Some  of  these  witnesses,  who  had 
seen  the  testator  some  weeks  previously,  tes- 
tified to  an  improvement  in  his  health  and 
mind.  It  was  also  proved  that  he  conversed 
rationally  and  sensibly  for  four  hours  on  the 
day  of  the  execution  of  the  will,  without 
making  an  irrational  remark ;  thnt  he  gave 
directions  about  his  business,  dictated  the 
will,  that  he  caused  it  to  be  read  to  him,  and 
some  portions  of  it.  twice;  that  he  conversed 
of  early  scenes,  and  did  not  miscall  names, 
nor  talk  incoherently,  and  that  he  conversed 
intelligently  and  rationally  about  his  own  busi- 
ness, the  monetary  system  of  the  country,  and 
other  subjects  He  also  spoke  of  an  improve- 
ment in  his  health,  and  of  its  having  been 
thought  that  he  was  insane,  and  he  expressed 
irratification  at  seeing  so  many  of  his  old 
friends  on  that  occasion,  and  he  wished  them 
to  converse  with  him  and  see  if  he  were  of 
sound  mind,  and  competent  to  transact  busi- 
ness. These  witnesses  all  thought  that  he 
w&s  entirely  competent  on  that  day.  to  trans- 
act any  of  his  own  business :  Held,  that  he 
was  ot  sound  and  disposing  mind ;  Brock  v. 
Lv^letVs  Executors,  4  H.  459. 

9.  Alt  other  instance :  Belief  in  witchcraft : 
Eccentricity.  Jn  this  case  many  witncfses 
testified  to  great  eccentricity  on  part  of  the 
testator,  and  to  his  belief  in  witchcraft,  and 
g^uve  it  as  their  opinion  that  he  was  not  com- 
petent to  make  a  will ;  many  others  testified 
that  he  nnderstood  the  value  of  property,  and 
had  capacity  to  make  a  will.  The  verdict  was 
ill  favor  of  sanity,  and  this  court  refused  to 
set  it  aside  because  the  evidence  being  conflict- 
in  g^,  the  verdict  would  not  be  disturbed  un- 
less it  was  clearly  wrong  ;  KeUy  v.  Miller y  10 
O.  17. 

8.  Belutiont. 

10.  DeluMon  :  What  is  the  test  of  insanity. 
"Wherever  a  party  once  conceives  something 
extravagant  to  exist,  which,  however,  has  no 
existence  but  in  his  own  heated  imagination, 
and  his  conception  of  its  existence  is  incapa- 
ble of  being  permanently  reasoned  out  of 
bifTif  this  is  delusion,  and  he  is  insane.  But 
however  great  the  extravagances  of  an 
alleged  lunatic,  and  however  like  to  a  mad- 
man he  may  speak  or  act  on  some  or  all  sub- 
jects, yet  in  the  absence  of  anything  like  de- 
lusion, as  above  explained,  he  is  not  insane; 
Mtillws  V.  Coitrel,  41  M.  291. 

11.  Same:  In  respect  to  whai,  ddustons 
rnay  exist.  The  delusion  may  consist  either 
ill  ai  wild  and  insane  belief  of  the  existence  of 


some  palpable  fact,  manifest  to  the  senses, 
not  to  exist,  as  that  a  particular  individual  is 
another  person,  or  is  a  horse,  or  a  wild  beast,  or 
<the  like ;  or  it  may  consist  in  the  belief  that  a 
state  of  moral  facts  exists,  when  it  is  clear  to 
a  sound  mind  that  it  exists  only  in  the  morbid 
imagination  of  the  person  believing  in  its  ex- 
istence, as  the  belief  that  a  person's  best 
friend  is  his  deadly  enemy,  and  is  always 
seeking  to  destroy  him  ;  Tb. 

12.  Force  of  the  delusion:  It  must  produce 
results:  Emotion,  ^c.  From  the  very  nature 
of  such  delusions,  tney  must  exert  a  control- 
ling power  over  the  mind  and  actions  of  the 
per-on  entertaining  them ;  and  wherever  the 
subject  of  them  is  presented  to  the  mind  of 
the  insane  person,  tneir  effect  must  be  mani- 
fest and  decided.  One  of  these  results  is  ex- 
citement or  emotion,  either  of  fear,  anger,  or 
some  other  such  manifestation,  as  the  nature 
of  the  delusion  would  likely  produce ;  76. 

13  Monomanin :  Its  effect:  Ecc<mtricity : 
Unnatural  affections.  Jn  cases  of  monomania, 
all  the  mental  faculties  are  aflected  more  or 
less;  but  the  affection  is  more  strikingly 
manifested  in  some  than  in  others.  If  the 
delusion  be  not  so  great  as  to  affect  seri- 
ously the  intellectual  powers,  or  to  dethrone 
the  reason  hs  to  the  particular  act.  in  refer- 
ence to  which  the  question  of  sanity  arises,  it 
cannot  be  said  to  amount  to  insanity.  The 
intellectual  disturbance  may  be  sometimes 
difficult  of  detection;  but  in  every  case  of 
true  insanity,  it  is  more  or  less  piesent. 
However  perverted  the  afflections  may  be, 
there  is  no  insanity  unless  there  be  intellect- 
ual disturbance,  or  disturbed  reason.  Hence, 
no  eccentricity  or  peculiarity  of  character, 
no  degree  of  moral  depravity,  or  of  unnatural 
feeling,  not  amounting  to  destitution  of  rea- 
son, nor  mental  incompetency  to  do  the  par- 
ticular act,  is  to  be  considered  as  insanity ; 
Ih. 

14.  Same:  Will  unnaturul  and  unjust  to 
child.  >n  determining  whether  a  will  is  valid, 
which  is  unnatural  and  unjust  to  a  child  of 
testator,  being  the  result  of  estrangement  be- 
tween them,  which  estrangement  is  alleged 
to  be  the  efl*ect  of  an  insane  hatred  and  aver- 
sion to  the  child,  the  off*spring  of  a  wild  and 
totally  unfounded  idea,  that  fills  the  testator's 
mind  that  she  has  been  disobedient  and  un- 
dutiful,  it  will  not  be  sufficient  to  overturn 
the  will,  to  show  that  the  testator's  aversion 
to  his  heir  was  unnatural,  and  without  suffi- 
cient grounds  therefor;  but  it  must  also  be 
shown  that  the  idea  of  disobedience,  which  is 
the  foundation  of  the  'aversion,  was  wholly 
without  foundation,  and  a  mere  figment  of  a 
diseased  brain.  For  if  the  idea  were  formed 
on  apparent  canse,  and  upon  a  view  on  the 
part  of  the  testator  of  the  conduct  of  the 
child,  which  we  might  consider  erroneous  and 
unjust,  and  even  cruel  and  unnatural,  it 
would  show  an  error  of  judgment  merely, 
and  not  an  absolute  want  of  intellect  on  that 
subject;  lb. 

16.  Same :  Aversion  to  particular  religious 
sect:  Error  in  creed.  A  merely  erroneous 
religious  creed,  or  an  aversion  to  any  parti* 
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calar  sect,  is  not  evidence  of  insanitjr ;  yet  as 
the  conversation  of  a  man  who  is  alleged  to 
be  insane,  npon  any  subject  tending  to  show 
the  state  of  his  mind,  is  competent  to  bei 
given  in  evidence,  so  may  his  conversations 
developing  his  religious  opinions ;  Ih. 

16.  Oftysqf  proof  of  partial  insanity:  Proof 
must  he  dear.  He  who  seeks  to  avoid  a  will 
on  the  ground  of  insanity  or  delusion  must  es 
tablish  the  incapacity  of  the  testator  by  the 
clearest  and  most  satisfactory  proofs.  And 
this  rule  is  more  stringent  and  the  proof  more 
difficult  when  the  will  is  impeached  on  the 
ground  of  partial  insanity  of  the  testator,  his 
general  soundness  of  mind  being  conceded, 
l^he  rule  also  increases  in  stringency  where, 
in  addition  to  the  proof  of  general  insanity, 
the  subscribing  witnesses  testify  to  the  testa- 
tor's sanity  and  capacity  to  make  a  will  at  the 
time  of  its  execution,  and  where  the  disposi- 
tions of  the  instrument  are  reasonable  on  their 
face,  and  the  will  is  in  the  handwriting  of 
the  testator.  In  such  a  case,  the  proof  of  in- 
sanity at  the  time  of  executing  the  will,  ought 
to  be  clear  beyond  all  doubt,  in  order  to  affect 
it;  75. 

17.  Monomania :  Unnatural  affections : 
Case  in  judgmtnt.  In  this  case  the  testator 
was  a  man  above  the  average  intellectual 
level — was  about  sixty  years  of  age — a  suc- 
cessful planter  and  merchant — but  of  strong 
passions  and  determined  will.  He  was  a 
widower  and  had  two  daughters,  to  whom,  at 
one  time,  he  seemed  greatly  attached,  and  he 
took  considerable  pains  to  have  them  edu- 
cated. When  they  were  nearly  grown,  he 
left  them  for  a  few  months  with  a  friend, 
whilst  he  was  absent  on  a  business  trip.  The 
daughters,  whilst  with  this  friend,  attended 
night  meetings  at  the  Methodist  Church,  to 
which  he  had  an  especial  antipathy — being 
himself  rather  an  infidel  in  his  religious  no- 
tions. He  had  told  his  daughters  before  that 
time,  that  he  did  not  wish  them  to  attend  night 
meetings,  unless  he  accompanied  them,  or  fur- 
nished them  an  escort.  On  his  return  home 
he  did  not  break  with  his  daughters  for  at- 
tending the  meetin^^s  in  his  absence,  but  again 
told  them  that  he  did  not  wish  them  to  attend 
ugiin  unless  he  ac^.ompauied  them,  or  fur- 
nished an  escort.  However,  in  a  few  weeks 
they  attended  the  night  meetings  of  that 
church,  from  a  neighbor's  house,  and  accom- 
panied by  his  family,  on  two  successive  nights, 
and  also  joined  the  church.  These  meetings 
were  orderly,  and  attended  by  the  most  re- 
spectable people.  On  hearing  of  the  last  at- 
tendance, he  immediately  wrote  a  letter  to 
his  daughters,  refusing  them  his  care  and  pro- 
tection, on  account  of  this  act  of  disobedience. 
This  was  twenty-three  years  before  his  death. 
One  of  the  daughters  lived  ten  or  twelve  years 
afterwards,  and  the  other  survived  him.  The 
latter  married  a  member  of  the  Methodist 
Church,  to  whom  he  was  inimical ;  she  had 
no  children  and  seemed  likely  to  have  none. 
He  gave  as  a  reason  for  turning  off  his  daugh- 
ters, their  disobedience  as  above  staled,  and 
that  they  had  gone  to  his  enemies  for  advice 
instead  of  coming  to  him.     When  he  talked 


about  his  danghters,  he  was  generally  sad, 
but  not  excited ;  and,  upon  being  qnestioned 
by  several  of  his  neighbors  of  great  intelli- 
gence  about  the  disagreement  with  his  chiU 
dren.  he  stated,  gadly  but  calmly,  the  cause, 
and  convinced  several  that  he  was  right 

He  was  also  shown  to  be  a  great  quiz;  and 
it  Wits  proven  that  he  stated  to  several  per- 
sons, tJiat  he  heard  in  Marshall  county,  io 
this  State,  the  cannon  fired  at  Fort  Sumpier 
and  Pensacola.  in  \r*Q\, 

He  made  a  will,  giving  all  his  property  to 
a  niece  and  her  children ;  it  was  wholly  in 
his  handwriting,  and  the  subscribing  wit* 
nesses  thought  he  was  sane,  and  he  gave 
them  as  a  reason  for  disinheriting  hia  daugh- 
ter, that  she  was  married  and  well  provided 
for,  and  bad  no  children,  and  would  not  likely 
have  any.  and  that  he  did  not  wish  his  prop- 
erty to  go  to  her  husband's  family. 

The  jury  found  against  the  will,  but  on 
appeal,  the  verdict  wus  set  aside  as  unwar- 
ranted by  the  evidence  ;  lb. 

18.  Same:  Conduct  of  the  daughter  after 
separation.  In  this  case,  it  was  held  that  the 
good  conduct  of  the  daughter  after  the  dis- 
agreement, might  be  given  in  evidence,  as  it 
was  proper  to  be  considered  in  determiuiDK 
whether  there  was  want  of  reasonable  ground 
for  his  ill  feeling  at  the  time  the  will  was 
made;  lb. 

19.  Same :  Instructions  to  jury.  In  this 
case,  the  following  instruction  was  given  to 
the  jury ;  If  the  jury  believe  from  the  evi- 
dence, that  the  contestant  had  been  always 
an  obedient,  dutiful  and  good  child,  hut, 
that  under  the  infiuence  of  an  insane  delusion, 
her  father  (the  testator)  concluded  and  be- 
lieved that  she  bad  become  disobedient  aud 
utterly  unworthy  of  his  regard,  and  utterly  cast 
her  off  as  a  child,  and  that  the  paper  in  con- 
troversy was  the  direct  offspring  of  such  in- 
sane delusion,  they  should  find  against  the 
will :  Held,  that  the  instruction  was  correct  as 
a  legal  proposition ;  to  minds  versed  in  legal 
science,  and  acquainted  with  legal  terms,  it 
would  be  unobjectionable ;  but  as  a  rule  to  be 
applied  practically  by  a  jury  unskilled  in  the 
use  of  legal  terms,  it  is  objectionable  in  not 
explaining  the  legal  meaning  of  the  term 
"delusion,"  and  what  degree  of  it  should 
appear  to  justify  a  verdict  against  the  will; 
lb. 

20.  Same :  Evidence :  Opinions  expressed 
to  testator.  Where  in  a  case  of  alleged  in- 
sanity, the  conversations  of  the  testator  are 
introduced  as  evidence  of  the  condition  of 
his  mind,  if  a  witness  detail  a  partofa  con- 
versation between  himself  and  the  testator, 
it  will  be  proper  for  the  witness  to  state  the 
whole,  including  opinions  expressed  by  the 
witness  to  the  testator,  so  that  the  answers 
of  the  testator  may  be  understood.  If  any 
opinions  thus  expressed  by  the  witness, 
should  be  incompetent,  they  can  be  excluded, 
or  the  jury  directed  to  disregard  them;  76. 

m.  The  Execution  of  Wills  and  their  Poim 
1.    Their  Form. 

21.  No  form  required:    Ldters  as  vnUs. 
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No  particnlar  form  is  required  in  the  draw- 
ing: up  of  a  will ;  any  paper  is  suflBcient.  if  it 
8h«»w  ji  testamentary  intent.  Hence,  a  letter, 
or  Ifttera.  written  wholly  in  the  handwriting 
or  a  decedent,  in  which  he  expresses  clearly 
an  intent  to  make  a  disposition  of  his  prop- 
erty after  bis  death,  are  testamentary,  and 
may  be  admitted  to  probate  as  the  will  of  the 
writer:  Anderson  v.  Pryor.  10  S.  &  M.  620 ; 
fi.  P.,  Magee  v.  McNeil  41  M.  17. 

22.  Sttme :  Case  in  judgment  A  soldier 
in  the  Mexican  war  of  1846.  who  was  killed 
at  Bnena  Vista,  on  22d  February.  1847,  wrote 
a  letter  whilst  in  Mexico,  dated  June  4th.  1846, 
in  which  he  said  :  *'  If  I  never  come  back,  ma 
promised  me  my  property  should  go  to  Mar- 
tha Yarborough ; "  and  on  19lh  July,  he 
wrote  another  letter  in  which  he  said  :  **  I 
wish  you  to  inform  Yarborough  what  I  told 
\ou  concerning  my  properly,  ma  promised 
me  it  should  go  as  I  wished,  to  my  niece  Mar- 
tha ;  "  and  he  also  on  27th  October,  wrote  to 
**  Martha,"  as  follows :  *•  5four  grand-ma 
promised  me  to  let  you  take  Nan  and  Jake 
(his  slaves),  in  case  1  never  get  back  : " 
Held,  that  these  letters  were  testametitary, 
and  constituted  the  writer's  will;  and  that  a 
letter  dated  29th  October,  1846,  to  one  of  his 
brothers,  in  which  he  requested  him  "  to  tell 
John  "  (another  brother,  who  was  in  difficul- 
ties about  shooting  at  a  negro),  **  not  to  be 
uneasy.  Every  cent  I  have  in  the  world  is 
at  his  disposal.  I  tried  to  get  a  discharge, 
60  that  I  might  come  and  be  with  him  at  his 
trial,  but  could  not,"  was  not  testamentary  ; 

Ih.  • .  .        .  . 

23.  Letters  making  a  disposition  on  condi- 
tion. A  soldier  in  the  late  war  between  the 
8tales.  wrote  to  his  wife  us  folIox\s  :  *•  In  case 
1  never  get  back  to  you,  1  want  all  I  have  to 
be  yours."  He  did  get  back,  sick,  and  soon 
afterwards  died  :  Hed.  that  the  condition  on 
which  the  letter  was  t«»  take  effect  as  a  will, 
had  nut  happened ;  and,  moreover,  that  his 
declarations  made  before  and  alter  his  com- 
ing b:ick.  that  he  wanted  his  wife  to  have  his 
property,  were  incompetent  to  make  it  a  good 
will ;  Magee  v.  McNeil,  41  M.  17. 

2.    Nnnonpative  Wills. 

24.  Not  favored :  Must  be  strictly  proven. 
Nuncupative  wills  have  never  been  regarded 
with  favor  by  the  courts;  j-reater  strictness 
of  proof  in  several  particulars,  is  required  iii 
order  to  establish  them,  than  in  cases  of 
written  wills.  If  the  proof  fail  to  show  a 
strict  compliance  with  the  statute  in  every 
particular,  the  alleged  will  cannot  be  estab- 
lished. The  rogatio  testium,  which  is  in 
truth  the  test  of  the  animus  tesfandi.  mu-t 
be  strictly  proven;  Woods  v.  Ridly,  5  0. 
119  ;  S.  P.,  Lucas  v.  Goff,  4  G.  629. 

Both  the  testamentary  capacity  and  the 
animus  testavdi  must  appear  by  the  clearest 
and  most  indisputable  evidence;  and  hence, 
the  negative  testimony  of  one  of  two  persons 
present  and  having  an  opportunity  of  hear- 
ing, to  the  effect  tnat  he  did  not  hear  the 
alleged  testamentary  words,  is  sufficient  to 
throw  such  doubt  upon  the  positive  affirma- 


tive te.«timony  of  the  other,  proving  the 
alleged  nuncupation,  as  to  render  the  same 
inadmissible  to  probate;  Lucas  v.  Gojff'y 
supra. 

25.  The  animus  testandi  must  he  shown. 
It  is  essential  to  a  nuncupative  will,  that  the 
words  should  be  spoken,  animo  testandi, 
and  that  the  testator  should  believe  he  was 
making  a  will ;  Gibson  v.  Gibson.  W.  364. 

26.  Same:  Instance.  The  alleged  testator 
being  near  his  death,  upon  the  arrival  of  his 
brother  M.,  said,  "Oh,  my  brother,  I  wish  I 
could  have  a  few  moments  ease,  that  I  could 
talk  with  you,  I  want  you  to  promise  to  set- 
tle my  business."  He  was  then  asked  if  it 
was  a  part  or  the  whole  of  his  business,  and 
he  replied,  "The  whole.  I  wish  you  to  do 
the  best  you  can  for  me;  I  wish  James  Mor- 
ton to  be  made  sjife."  M.  then  asked  him 
how  he  was  to  ascertain  the  situation  of  his 
business,  and  he  replied,  '*  Yon  must  hunt  it 
out  yourself;  you  can  ask  James  Morton,  he 
knows  more  about  it  than  anybody  else." 
Soon  afterwards  he  exclaimed,  *'  If  I  had  time  * 
1  wouhl  make  a  will."  He  was  informed  that 
he  could  make  a  verbal  will  by  stating  his 
wishes  to  those  present,  and  he  then  remarked 
quickly,  *•!  wish  n>y  wife  to  have  this  place," 
when  be  was  stopped  by  a  spasm,  and  died 
soon  afterwards,  without  saying  more  about 
his  will:  Held,  that  the  evidence  showed 
that  he  did  not  use  any  words  in  a  tes:amen- 
tary  sense,  except  the  last  words,  making  a 
devise  to  his  wife ;  Woods  v.  Ridley,  5  C. 
119. 

27.  Same:  Another  instance  showing  no 
animus  testandi.  The  deceased  being  in- 
formed of  his  precarious  condition,  by  his  at- 
tending physician,  was  asked  if  he  had  made 
any  disposition  of  his  property,  to  which  he 
replied,  that  it  was  too  late,  and  that  he  was 
unable  to  make  a  written  will,  but  that  he 
desired  E.  H.  to  have  all  his  property,  and 
that  he  wanted  some  good  p  rson  to  take 
charge  of  her.  so  that  she  might  be  benefited 
by  it,  but  that  he  was  afraid  it  would  not  be 
dime,  and  that  his  propeity  would  fall  into 
the  hands  of  some  person  who  would  destroy 
it:  Held,  that  these  facts  did  not  sufficiently 
establish  the  animus  testandi.  and  there  was 
no  will :  Lucas  v.  Gof.  4  G.  629. 

28.  The  rogatio  testium  must  be  established. 
A  nuncupative  will  cannot  be  established 
without  proof,  in  accordance  with  the  statute, 
that  the  alleged  testator  called  upon  a  person 
present,  to  take  notice,  that  the  disposition 
then  made  is  his  will ;  Gainer  v.  Lans/ord, 
12  8.  Sc  M.  .558. 

But  it  is  not  necessary  that  the  witness 
should  testify  that  the  testator  did,  in  toti- 
d'  m  verbis,  call  on  a  person  to  bear  witness, 
Ac.  It  is  sufficient  if  the  testator  gave  a 
person  present  to  understand  such  was  his 
will ;  Parkison  v.  Parkison,  12  rf.  &  M. 
672. 

29.  Same :  Case  in  judgment :  Implied 
rogatio  testium.  Hence,  if  it  be  shown  that 
he  called  upon  his  physician  to  write  his  will, 
and  was  informed  by  the  latter  that  there 
was  not  time  to  do  so,  but  there  were  compe- 
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tent  witnesses  present  (naming  tbem  to  the 
testator),  and  that  he  could  state  his  wishes  to 
them  ;  and  thereupon  the  decedent  proceeded 
to  state  his  will ;  and  arter  a  few  minutes, 
being  informed  by  his  physician  that  his  will 
would  not  probably  be  valid  unless  he  men- 
tioned all  of  his  brothers,  and  he  iheri-upon 
stated  to  the  same  witnesses  that  he  gave 
to  each  bf  his  brothers  $5.00 ;  it  was  held, 
that  the  statute  was  complied  with,  and  the 
will  was  valid.  But  if,  in  such  case,  the  will 
be  immediately  written  down  by  the  witness, 
but  not  read  over  to  testator,  it  will  not  be 
good  as  a  written  will ;  Parkison  v.  Parkison, 
12  S.  &  M.  672. 

30.  T\vo  tottnesfies  required  to  the  rogafto 
tesdum.  The  statute  requires  that  the  rocjOr 
tio  tesdum  shall  be  proved  by  two  witnesses ; 
but  it  does  not  require  that  two  witnesses 
shall  be  called  on  by  the  testator  to  bear 
witness;  the  calling  on  one  is  sufficient,  if 
the  calling  be  proved  by  two ;  Tb.  That 
the  rogatio  testtum  should  be  strictly  proved, 
Bee  ante.  22 i. 

31.  Same :  Instancea.  The  deceased  had 
requested  one  U.  to  write  his  will,  stating  to 
him  its  contents ;  G.  promised  to  do  so.  ap.d 
return  with  it  by  a  day  named.  After  this, 
deceased  repeatedly  declared  during  her  ill- 
ness, that  she  wished  her  property  to  go  as 
she  had  directed  G.  to  write  the  will.  A  short 
time  before  her  death,  she  called  a  witness 
from  the  fire  place  to  her  bed  side,  and  re- 
quested the  witness  to  hold  her  head  down, 
as  she  wished  to  talk  to  her;  and  she  then 
said  that  she  had  •*  requested  G.  to  write 
her  will,  and  that  he  had  put  it  off,  and  she 
was  afraid  she  would  die  before  G.  ai  rived 
with  the  will ;  and  that  she  willed,  or  had 
willed  (witness  did  not  recollect  which),  a 
negro,  Sylvia,  to  her  daughter  B.,  and  an 
equal  divi.«<ioii  of  the  rest  of  the  properly  with 
the  other  children."  Another  witness  proved 
she  was  present,  and  also  proved  the  same 
statements  as  to  the  will ;  and  further  proved 
the  calling  of  the  other  witness  fiom  the  fire 
place,  and  the  asking  her  to  lay  her  head 
down,  as  she  wanted  to  talk  to  her  ;  but  one 
of  the  witnesses  did  not  prove  the  presence 
of  the  other  witness.  Tue  nuncupative  will  dis- 
posed of  her  propert.  in  the  same  way  that  she 
nad  directed  (i.  to  write  it  in  the  written  will : 
Heldt  that  the  will  was  legally  established. 
That  though  not  expresslv  proven  by  two 
witnesses,  that  testator  called  on  some  per- 
son to  take  notice  of  her  will,  yet  this  was 
substantially  proven  by  two  witnesses,  and 
that  it  was  not  necessary  that  the  witnesses 
should  prove  the  presence  of  each  other  ; 
Bufch  V.  Stovall,  5  0.  725. 

32.  Necessity  for  ttvo  W'tnesses.  There  must 
be  two  witnesses  to  a  nuncupative  will ;  Gtb- 
aon  V.  Gibson,  W.  364. 

33.  Foreign  nuncupative  will.  The  courts 
of  this  State  will  not  pretend  to  set  aside  the 
probate  of  a  nuncupative  will  made  in  a  for- 
eign State ;  yet  they  will,  in  the  exercise  of 
this  power  to  construe  the  will,  determine 
what  part  of  the  words  spoken  are  of  a  tes- 
tamentary character,  and  confine  the  opera- 


tion of  the  will  to  such  words;  Woods  v. 
i^^V/%,  5  0.  119. 

34.  Revocation  of  improper  probate  cf 
nuncupative  will.  If  a  nuncupative  will  be 
admitted  to  probate  without  the  requisite 
proof,  the  Probate  (Jourt  may,  at  a  snbse- 
quent  lime,  upon  petition  of  the  heir,  with- 
out a  jury,  set  aside  the  probate;  but  the 
executor  would  then  have  a  right  to  intro- 
duce other  proof  to  sustain  the  will ;  Gamer 
v.  Lan^ord.  12  S.  &  M.  558. 

35.  Proceeding  to  set  aside  probate :  Par- 
ties. A  petition  was  filed  by  the  heirs  to  set 
aside  the  probate  of  a  nuncupative  will,  and 
for  distribution.  The  administrator,  who  had 
been  appointed  before  probate  of  the  will 
(there  being  no  new  appointment  of  an  ad- 
ministrator c.  t.  a.  after  probate),  and  who 
had  administered  the  estate  to  final  settle- 
ment, was  a  defendant  in  his  character  as 
administrator,  and  also  personally.  The 
court  set  a  ide  the  probate  and  decreed  dis- 
tribution :  Held,  that  no  decree  for  distrihn- 
tion  could  be  made,  because  there  was  no 
administrator  c.  t.  a.  before  the  court,  and 
that  the  ori^anal  (and  sole)  adminisitrator 
should  not  have  been  joined  as  a  pariy  iu  his 
trustee  capacity;  lb. 

8.  The  Signing  of  the  Will. 

36.  Guiding  testator's  hand  by  another. 
Where  the  te^stat  r,  being  capable  in  law  of 
making  a  will,  has  full  consciousness  of  the 
act  to  be  performed,  and  intending  to  do  it, 
consent'*  to  have  his  h.md  'guided  by  another 
in  writing  his  signature  to  the  will,  and  it  is 
accordmgly  so  written,  it  is  a  sufficient  sign- 
ing within  the  statute,  whether  his  inability 
to  write  his  name  results  from  a  want  of  edu- 
cation or  from  physical  debility;  such  a 
signing  is  equivalent  to  an  actual  signing  by 
the  testator,  or  at  least  to  a  signing  by  such 
third  person,  by  the  express  direciion  of  the 
testator;   Watson  y.  Ptpes, '6  G.  \bi. 

4.  The  AttefUtion. 

37.  No  particular  form  required.  The  ob- 
ject of  the  statute  in  requiring  a  will  to  be 
attested  by  the  subscribing  witnesses,  in  the 
presence  of  the  testator,  so  far  as  the  form  of 
attestation  is  concerned,  is  to  identify  the 
instrument  as  that  signed  and  published  by 
the  testator,  and  to  prevent  fraud  and  impo- 
sition in  establishing  spurious  wills,  and  at 
the  same  time  to  show  the  persons,  by  whom 
the  facts  necessary  to  establish  the  will  can 
be  proven,  when  the  will  shall  be  propounded 
for  probate ;  and  all  that  is  necessary  for 
this  purpose  is  that  the  witnesses  shall  sign 
their  names  upon  the  paper,  in  presence  of 
the  testator ;  and  hence,  it  is  well  settled  that 
no  particular  form  of  words  is  necessary  to 
constitute  an  attestation  ;  Fatheree  v.  Lav- 
rence,  4  G.  685. 

38.  Same :  Where  the  witnesses  may  »gi^ 
The  particular  part  of  the  will  on  which  the 
attesting  witnesses  subscribe  their  naaes,  is 
immaterial;  it  is  sufficient  if  the  atte^tiog 
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witnesses  sign  tbeir  names  upon  the  paper, 
in  presence  of  the  testator,  in  testimony  that 
it  was  signed  and  published  by  him  as  his 
will  (citing  Fatheree  v.  Lawrence,  supra); 
Murray  v.  Murphy.  10  G.  214. 

39.  Same,  And  if  one  of  the  subscribing 
witnesses  to  a  will,  being  a  justice  of  the 
peace,  prefix  to  his  signature  a  certificate  of 
the  acknowledgment  of  the  will  by  the  gran- 
tor, in  the  ordinary  form  of  certificates  of 
acknowledgment  of  deeds,  &c..  it  will  not 
vitiate  his  attestation.  The  certificate  is 
superfluous  and  useless,  and  cannot  have  the 
effect  to  impair  his  signature,  which  was  the 
essential  act  to  be  done ;  Ih, 

40.  The  attestation  must  he  in  presence  of 
testator.  It  is  essential  to  the  due  attestation 
of  a  will,  that  the  witnesses  attest  it  in  the 
presence  of  the  testator  ;  Rucker  v.  Lamb- 
din,  12  S.  &  M.  230 ;  Watson  v.  Pipes,  3  G. 
451. 

And  the  presence  contemplated  by  the  stat- 
ute is  not  simply  the  bodily  presence  of  the 
testator,  hut  it  is  also  essential  that  he  be 
mentally  capable  of  recognizing  and  actually 
conscious  of  the  act  of  attestation  when  per- 
formed. To  be  corporeally  present,  it  is  not 
indispensable  that  the  testator,  and  the  wit- 
nesses should  be  in  the  same  room,  or  in  the 
same  house,  or  that  he  actually  see  them 
attest  the  will ;  it  is  sufficient  if  the  attesta- 
tion be  within  the  scope  of  the  testator's 
view,  and  where  he  can  see  the  witnesses,  if 
he  desire  to  do  so  ;  Wa4so7i  v.  Pipes,  supra. 

5.  The  Snbtoribing  Witnesiet. 

41.  The  subscribing  witness:  Mtainng  of 
"  credible  witness."  The  words  **  credible  wit- 
ness," in  the  statute  of  wills,  means  compe- 
tent witness,  and  the  witness  must  be  com- 
petent at  the  time  of  attestation  ;  Rucker  v. 
Lambdin.  12  S.  «k  M.  230. 

42.  Executor:  Good  ihitness.  An  execu- 
tor is  not,  by  reason  of  his  being  entitled  to 
commissions,  interested  in  establishing  the  wilt 
so  as  to  prevent  his  being  a  competent  wit- 
ness ;  be  has  no  interest  in  the  commissions  at 
the  time  of  attestation,  since  he  is  entitled  to 
none,  except  he  administer,  and  then,  only  as 
compensation  for  services  actually  rendered; 
lb. 

43.  Legatee  as  a  subscribing  witness:  Stat- 
ute on  this  subject.  Under  the  statute  (H.  (J. 
651),  which  provides  that  ifany  person  shall  be 
a  subscribing  witness  to  a  will,  in  which  a  de- 
vise or  bequest  is  made  to  him,  and  the  will  can- 
not be  otherwise  proven,  such  a  devise  or  be- 
quesr  shall  be  void,  and  such  witness  shall  be 
compelled  to  give  testimony  on  the  residue  of 
the  will ;  a  direct  legatee  or  devisee  under  the 
will  is  competent  to  give  evidence  in  behalf 
of  the  will,  but  he  shall  lose  his  legacy. 

The  statute,  however,  only  avoids  a  bequest 
made  to  the  witness  personally,  and  not  one 
made  to  his  wife ;  andf  hence,  if  the  legacy  be 
to  the  wife,  which  under  our  statute  enures 
to  her  sole  and  separate  use,  the  husband  will 
be  an  incompetent  attesting  witness,  as  he 
cannot  testify  for  his  wife  ;  lb. 

44.  Interested  witness  may  testify  in  sup- 
id 


port  of  a  will.  Under  the  Revised  Code  of 
1857,  a  legatee  in  the  will,  though  not  com- 
petent to  prove  its  execution  as  a  subscrib- 
mg  witness,  except  upon  a  forfeiture  of  his 
legacy,  is,  nevertheless,  competent  to  testify 
to  the  testator's  sanity,  on  the  trial  of  an 
issue  devisavit  vel  non:  Kelly  v.  Miller,  10 
G.  17. 

45.  Will  of  realty  and  personalty,  insuffir- 
ciently  attested  as  to  the  former,  A  will  pur- 
porting on  its  face  to  dispose  of  both  real 
and  personal  estate,  but  not  attested  so  as 
to  pass  the  former,  is  not,  for  that  reason,  in- 
complete and  inoperative  as  to  the  entire 
estate;  Chapman  v.  Drown.  7  H.  636 
Fatheree  v.  Lavrrence.  4  G.  685.  In  such  a 
case  it  is  a  question  of  fact,  whether  the  tes- 
tator intended  that  the  testament  should 
operate  as  to  personalty,  unless  it  could  have 
effect  as  to  realty,  and  if  it  appeared  by  the 
testimony  of  a  subscribing  witness,  that  the 
testator  published  the  instrument  as  a  com- 
plete testament,  the  presumption  will  be  that 
ne  was  ignorant  of  the  law  requiring  three 
witnesses  to  wills  of  realty,  and  the  testament, 
though  insufficient  to  pass  realty,  will  be 
valid  as  to  the  personalty ;  Fatheree  v.  Law- 
rence. 4  G.  585. 

And  the  probate  of  such  a  will,  though  no 
words  be  used  in  the  order  restricting  its 
effect,  will  simply  extend  to  it,  as  a  will  of  per- 
sonalty ;  Murray  v.  Murphy,  10  G.  214. 

6.  The  PubUeation  of  the  Will. 

46.  Formal :  Unnecessary.  The  formal  pub- 
lication of  his  will,  by  a  testator,  is  unner.es- 
sary ;  a  will  may  be  good,  if  in  all  other 
respects  regular,  without  any  words  of  the 
testator  declaratory  of  the  nature  of  the  in- 
strument, or  auy  formal  recognition  of,  or 
allusion  to  it ;  Watson  v.  Pipes,  3  G.  451. 

lY.  Bevooation  and  Bepnblioation  of  Wills. 
1.  By  Ganoellation  and  Obliteration. 

47.  Is  an  equivocal  act.  An  act  of  cancel- 
lation or  obliteration  is  equivocal  in  itselr, 
and  not  conclusive,  but  ox\\y  prima  facie  evi- 
dence of  an  intention  to  revoke;  and  where 
such  an  act  is  associated  with  another,  upon 
which  it  is  dependent,  and  which  fails  of 
effect,  the  prinui  fade  presumption  of  an  in- 
tent to  revoke  is  rebutted,  and  the  obliter- 
ation or  cancellation  will  not  have  that  effect ; 
but  it  is  otherwise  of  a  will  duly  executed, 
containing  an  express  clause  of  revocation, 
but  which  fails  to  take  effect  as  to  a  disposi- 
tion of  the  estate  therein  attempted  to  be 
made ;  Hairston  v.  Hairston,  1  G.  276. 

48.  Amount  of  alteration,  ^c,  necessary. 
An  alteration  or  erasure,  however  small, 
made  with  intent  to  revoke,  is  a  good  revo- 
cation, in  this  case,  the  testator  made  a  will 
in  1831,  and  afterwards  expressed  an  inten- 
tion to  make  a  new  will,  and  he  applied  to  B. 
to  write  **  a  new  will,"  presenting  at  the  same 
time  the  will  of  1831,  in  which  were  alter- 
ations and  erasures,  which  he  pointed  out, 
and  objected  to  other  provisions  in  it.  He 
stated  to  B.  that  he  had  done  away  with  that 
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will,  and  that  the  interlineations  and  alter- 
ations were  made  by  his  directions;  and  B. 
having  made  a  memorandum  of  the  additional 
alterations  desired,  received  the  will,  inter- 
lined and  erased  as  above  described,  as  a 
guide  to  be  used  in  drafting  another.  During 
his  last  illness  he  expressed  a  wish  that  if  B. 
stiould  not  write  a  new  will,  that  a  will  he 
had  made  in  1829  should  go  into  effect :  Hddj 
that  the  will  of  1831  was  revoked,  and  that 
the  will  of  1829  was  not  revived ;  Bohanon  v. 
Walcot,  1  H.  336. 

8.  By  Deed. 

49.  Rule  on  (his  subject.  A  deed  executed 
by  a  testator  after  the  publication  of  his  will, 
is  not  a  revocation  of  the  will,  unless  the 
whole  estate  devised  be  conveyed  in  the  deed. 
If  the  deed  convevs  a  part  of  the  property 
devised,  it  will  operate  as  a  revocation  pro 
tanto,  and  to  the  extent  of  the  inconsistency 
between  them ;  Wells  v.  Wells,  6  G.  638. 

8.  By  Subieqnent  Will  or  Codicil. 

50.  Effectual  as  a  revocation,  though  it 
fail  as  a  devise.  The  doctrine  of  dependent 

relative  revocations,  in  which  the  act  of  can- 
cellation, obliteration,  Ac,  being  done  with 
reference  to  what  is  intended  to  be  an  effect- 
ual disposition  of  the  estate,  will  be  a  revo- 
cation or  not,  as  the  relative  act  is  efficacious 
or  not,  has  no  application  to  a  case  in  which 
the  intent  to  revoke  is  contained  in  a  will  or 
writing  duly  executed.  Hence,  if  a  will  con- 
taining a  clause  of  revocation  be  wholly  in- 
operative as  to  the  disposition  of  the  estate 
therein  attempted  to  be  made,  because  the 
devisee  is  incapable  of  taking,  yet  it  will  be 
good  as  a  revocation  of  a  former  will ;  Hair- 
ston  V.  Hairtton,  1  G.  276- 

And  this  principle  was  applied  where  the 
second  will  had  been  lost,  and  no  satisfactory 
proof  of  its  contents  could  be  made,  except 
as  to  the  revoking  clause,  the  court  holding 
that  the  failure  of  the  lost  will  to  take  effect 
as  a  devise  from  inability  to  prove  its  c(»n- 
tents,  would  not  prevent  its  revoking  clause 
from  taking  effect;  Vining  v.  IlalL  40  M.  83. 

5 1 .  Same :  Mistake  of  law  in  this  respect.  A 
misapprehension  on  the  part  of  the  testator 
as  to  the  legal  capacity  of  a  devisee  to  take, 
is  a  mistake  of  law  and  not  of  fact,  and  will 
not  affect  a  clause  of  revocation  contained  in 
the  will ;  76. 

52.  Revocation  by  codicil  A  codicil  duly  and 
legally  executed,  which  makes  a  disposition 
of  the  testator's  property  inconsistent  with 
the  disposition  made  in  the  will,  is  to  the 
extent  of  such  inconsistency,  a  revocation  of 
the  will  without  an  express  clause  to  that 
effect,  and  it  will  so  operate,  although  the 
di3[>o8ition  attempted  to  be  made  by  the  codi- 
cil be  void  for  illegality.  Thus,  when  a  testa- 
tor by  his  will  gave  his  slaves  absolutely  to 
his  widow,  but  by  a  codicil  thereto  gave  them 
to  her  -'if  she  should  marry  and  have  issue, 
otherwise  that  they  should  be  set  free,"  the 
codicil,  though  void  as  to  the  attempted 
emancipation,  revokes  the  bequest  of  tnem 
made  in   the  will,  and   tue   widow  can  only 


claim  such  interest  in  the  slaves  as  is  vented 
in  her  by  the  terms  of  the  codicil ;  Read  v. 
Mannirw.  1  G.  308. 

53.  Revocation  of  will  of  re^dty  by 
another  will.  Where  a  will  is  only  attested 
by  two  witnesses,  a  revoking  clause  therein 
will  not  revoke  a  former  will,  except  so  far  as 
such  former  will  relates  to  personalty— a  will 
of  realty  under  the  statute  (Rev.  Code  of 
1857,  p.  432,  arts.  34,  35),  being  incapable 
of  revocation  by  another  will,  except  the  last, 
will  be  executed,  so  as  to  pass  realty ;  Viniikq 
V.  HaU,  40  M.  83. 

4.  Bevooation  by  Implioation. 

53a.  Rule  on  this  subject.  A  will  is  re- 
voked by  implication  where,  after  its  execu- 
tion, there  occurs  a  material  change  in  the 
testator's  circumstances,  imposing  such  new 
obligations  and  duties,  as  to  raise  an  infer- 
ence that  the  testator  would  not  adhere  to  a 
will  made  previous  to  their  existence,  and 
would  consider  it  a  moral  duty  to  revoke  it, 
such  as  a  subsequent  marriage,  and  birth  of  a 
child,  &c.  But  this  rule  does  not  apply  where 
there  has  been  a  mere  change  in  the  testator's 
feelings,  as  if  before  death  he  became  recon- 
ciled to  a  child  which  he  disinherited  by  his 
will ;  Jones  v.  Mosley.  40  M.  261. 

Hee  Husband  and  WifV.,  162. 

6.  Bopnblioation. 

5i.  Republication  of  revoked  will.  Where 
a  will  is  revoked,  it  has  neither  a  potential 
nor  actual  existence,  and  it  requires  for  its 
revivor  some  express  and  direct  act  of  the 
testator  equivalent  to  adopting  it  as  bis 
preseut  will,  and  as  a  new  testamentary  act, 
and  the  expression  of  a  wish  that,  in  case  a 
new  proposed  will  should  not  be  execnted, 
that  a  former  revoked  will  should  take  effect, 
is  not  sufficient  to  revive  it.  See  ante.  45. 
for  the  instance.  Bohannmy.  WaU.t,  1  H. 
336. 

54a.  Republication  of  will  revoked  by  mar- 
riage.   See  Husband  and  VVifr,  161. 

Y.  Oonstrnotion  of  Wills. 
1.  Oeneral  Bales  for  Conttrxictlon. 

55.  Intent,  if  legal,  carried  out :  Words 
taken  in  ordinary  acceptation.  The  great 
rule  for  the  interpretation  of  a  will  is,  that 
the  intention  of  the  testator  must  be  ascer- 
tained from  the  language  employed,  and  must 
be  carried  into  effect  if  not  inconsistent  willi 
the  rules  of  law,  and  the  words  are  to  be  taken 
in  their  ordinary  and  grammatical  sense,  un- 
less a  clear  intention  to  use  them  in  another 
sense  can  be  collected  from  the  will.  Where 
there  is  no  ambiguity  in  the  words,  there  is  oo 
room  for  construction;  Vannersons  Culbeii- 
son,  10  S.  &  M.  150.  See  post,  60.  The 
words  are  to  be  construed  in  their  plain  and 
natural  sense,  unless  a  different  intention  be 
manifested  by  the  context;  Tacktr  v.  Slitts, 
10  a.  196.     He^post,  61. 

56.  The  words.  It  is  always  safest,  in  the 
interpretation  of  wills,  to  adhere  to  the  wordi 
of  the  instrumeut,  without  considering  eitber 
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the  circamstances  arising  alinndey  or  calcula- 
tions that  may  be  made  as  to  the  amount  of 
Sroperty,  or  the  consequences  which  may 
ow  from  any  particular  construction;  Curry 
V  Marphy,  6  G.  473.  See  post,  62.  Yet  a 
literal  construction  is  not  to  be  indulged  in, 
which  would  defeat  an  intention  appearing 
from  the  whole  will ;  but  we  must  consider  all 
iT9  parts,  and  the  circumstances  under  which 
it  was  made  as  shown  on  its  face,  and  thereby 
ascertain  the  intention  of  the  testator; 
Haughton  v.  Brandon,  4)  M.  729.  See  post, 
62. 

67.  The  intention  is  the  main  object  In 
the  construction  of  wills,  the  main  object  is 
to  ascertain  the  intention  of  the  testator ;  the 
intention  is  to  be  gathered  from  the  whole 
will,  and.  if  legal,  is  to  be  carried  out,  not- 
withstanding it  may  violate  technical  rules 
which  relate  to  the  construction  of  words 
rather  than  the  nature  of  the  estate ;  Sorshy 
V.  Vance,  7  G.  564. 

ftS.  Construed  so  as  to  make  all  parts  har- 
monize. In  the  construction  of  a  will,  every 
part  and  provision  must  be  made,  if  possible, 
to  harmonize,  and  be  consistent  with  the 
other  parts;  a  construction  will  not,  there- 
fore, be  put  upon  a  clause  of  doubtful  import, 
which  would  make  it  irreconcilably  incon- 
sistent with  another  plain  and  clear  provis- 
ion of  the  will ;  Bean  v.  Nunnally.  7  G.  3.58. 

59.  Technical  rules,  and  adjudged  cases,  as 
aids.  Technical  rules  of  law,  and  the  author- 
ity of  adjudged  cases,  are  not  to  be  disre- 
garded in  the  construction  of  wills;  yet  the 
true  interpretation  of  a  will  is  so  dependent 
upon  the  language  and  circumstances  of  each 
particular  instrument,  that  adjudged  cases 
are  of  less  authority,  and  are  more  hazard- 
ous in  their  application  to  the  construction 
of  wills,  than  in  any  other  branch  of  the  law ; 
Sorsby  v.  Vance,  7  G.  564.  Adjudicated 
cases  can  give  but  little  aid  in  the  exposition 
of  a  will,  unless  the  words  in  the  adjudicated 
case  relied  on,  and  the  words  in  the  will  under 
consideration,  be  the  same  precisely,  and  are 
used  in  the  same  connection ;  Vannerson  v. 
Culbertson,  10  S.  &  M.  iSO. 

60.  Application  of  the  rule  staled  in  ante, 
55.  The  will  provided  as  follows :  *'I  devise 
and  bequeath  to  my  wife,  M.,/or  her  life,  to 
her  exclusive  use  during  the  term  of  her  nat- 
ural life,  in  lieu  of  dower  and  her  distributive 
share  io  and  to  my  real  and  personal  estate, 
the  mansion  house  occupied  by  us  as  a  resi- 
dence, and  the  tract  of  land  on  which  it 
stands,  and  all  outbuildings  and  improve- 
ments, toge:hei'  vrith  all  the  family  plate,  and 
all  other  personalty  in  and  about  said  dwell- 
ing and  farm;  and  that  upon  my  wile's  death 
her  land  and  mansion  house  shall  go  to  my 
Bon,  Thomas,  and  his  heirs :"  Held,  that  the 
widow  only  took  a  life  estate  in  the  slaves  and 
personalty,  as  well  as  in  the  land;  and  that  it 
was  no  argument  against  this  construction, 
that  there  was  a  bequest  over  of  the  person- 
alty;  Vannerson  v.  CulbeHson,  10  S.  &  M.  150. 

61.  Same:  Another  application  of  the 
rvJes,  as  to  words  in  55,  ante.  The  testator 
gave  a  slave  to  H.  until  her  death,  and  "  then 


to  M.  and  E.,  the  infant  daughters  of  H..  or 
if  either  M.  or  K  should  then  be  dead,  then 
to  the  living  one,  and  if  both  M.  and  E.  be 
then  dead,  then  the  slave  shall  descend  to 
the  surviving  children  of  H.  (the  first  taker), 
equally."  M.  and  E.  both  died  before  their 
mother,  H.,  each  leaving  issue :  Held,  that 
the  surviving  children  of  H.  were  entitled  to 
the  slave  on  her  death,  to  the  exclusion  of  the 
issue  of  M.  and  E.;  Tucker  v.  Stites^  10  G. 
196. 

62.  Ajf>plication  of  rule,  oa  to  words  ag 
stated  tn  ante,  56.  The  testator,  before  his 
death,  had  made  an  invalid  sale  of  land,  nnd 
held  the  note  of  the  purchaser  for  the  bal- 
ance of  the  purchase  money  then  unpaid ;  the 
executer  offered  to  execute  a  deed,  if  the  pnr- 
chaj^er  would  pay  the  note,  which  the  latter 
refused.  The  executor  then  brought  suit  for 
and  recovered  the  land,  and  held  it  as  a  part 
of  the  residuum,  and  the  purchaser  recovered 
back  the  purchase  money  which  he  had  paid. 
By  the  first  clause  of  the  will,  all  the  notes 
and  choses  in  action  belonging  to  the  testa- 
tor, and  remaining  after  the  payment  of  his 
debts,  were  bequeathed  to  the  widow  ;  and 
by  the  14th  clause,  the  residuum  was  given 
to  other  parties:  Held.  Xh^i  the  residuary 
legatees  were  entitled  to  the  proceeds  of  the 
sale  of  the  land.xand  that  the  widow  was  not 
entitled  to  re-imbursement  out  of  said  pro- 
ceeds, for  the  note  of  the  purchaser  held  by  tes- 
tator at  his  death,  and  wnich  had  been  lost  to 
the  widow,  by  reason  of  the  purchaser  refusing 
to  carry  out  the  invalid  sale;  Currie  v.  Mur-: 
phy,  6  G.  473. 

63.  Another  application  of  the  rule  stated 
in  ante,  56.  The  testator  was  worth  $250,000, 
and  he  left  a  widow  and  eight  children,  and 
his  estate  was  somewhat  encumbered  with 
debt;  he  had  a  mansion  house  in  a  city,  in 
which  he  resided  in  considerable  style,  dis- 
pensing a  liberal  hospitality.  By  his  will  he 
provided  for  an  equal  distribution  of  his  es- 
tate among  his  widow  and  children,  and  gave 
to  his  widow  in  addition,  as  her  own  property, 
his  carriage  and  horses,  five  domestic  ser- 
vants, and  $300  in  money,  which  was  to  make 
her  equal  to  the  advancements  which  he  had 
made  to  his  children ;  and  he  provided  that 
these  should  go  to  her  immediately,  and  that 
she  should  occupy  the  mansion  and  furniture 
during  widowhood.  He  directed  that  his  es- 
tate might  be  equally  divided  at  once;  each 
child  and  the  widow  assuming  a  pro  rata 
share  of  the  debts  ;  or  thut  it  might  be  kept 
together  until  the  debts  were  paid,  at  which 
time  the  division  was  required  to  take  place. 
He  also  directed  that  his  "widow  should  have 
ample  support  out  of  his  estate  until  such 
time  as  may  f>e  required  to  enable  her  to  have 
control  of  her  oum  property ;"  Held,  that  the 
time  for  which  she  was  entitled  to  this  sup- 
port was  up  to  the  general  distribution  of  the 
estate,  and  did  not  expire  when  she  got  the 
five  slaves,  specifically  bequeathed  to  her  as 
her  otvn  property.  That  it  was  manifest  these 
slaves  were  intended  as  domestics,  and  not  as 
a  means  of  making  a  support,  and  that  a 
contrary  constructioD  would  leave  his  widow 
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without  adequate  support  till  the  fceneral  dis- 
tribution,  which  was  contrary  to  his  clear  in- 
teution  :  Held^  further,  that  the  ••  ample  sap- 
port"  meant  a  sufficiency  to  enable  the  widow 
to  live  in  the  style  he  had  been  accustomed 
to  live  in,  and  that  $2,000  per  annum,  out  of 
the  estate,  was  a  reasonable  allowance  for  her : 
Held,  also  that  the  widow's  consent,  given 
with  that  of  all  the  other  parties,  that  ihe 
property  should  be  sold  on  a  lonja^  credit  for 
distribution,  did  not  waive  her  right  to  the 
support,  but  that  she  was  entitled  to  it  till 
collections  were  made  and  a  distribulion  con- 
summated ;  Haughton  v.  Brandon.  40  M.  729. 

64.  Application  of  rule  as  stated  in  ante, 
57.  The  testator,  by  the  first  item  of  his 
will,  gave  to  his  wife  and  executrix,  his 
plantation  and  "all  his  slaves  after  the  pay- 
ment of  the  legacies  bequeathed."  By  item 
2.  he  directed  "that  his  plantation  should  be 
kept  up,  and  the  slaves  and  stock  kept  to- 
gether on  the  same,  and  that  the  proceeds 
should  be  appropriated  to  the  support  of  his 
fjimily  and  tne  education  of  his  children." 
By  item  3,  he  bequeathed  to  each  of  his  three 
children  ten  slaves,  of  average  quality,  with 
the  whole  lot  to  be  delivered  *•  as  they  re- 
spectively arrive  at  age,  or  marry ;"  and  fur- 
ther, "that  each  one  of  his  children,  as  they 
respectively  arrive  at  age.  or  marry,  receive 
one-fourth  part  of  the  residue  of  his  estate 
that  may  have  been  on  hand  at  the  time  the 
eldest  arrived  of  age,  and  not  heretofore  dis- 
poned of  by  special  legacies  and  a  small 
legacy  hereinafti-r  mentioned ;  all  the  rest  and 
residue  he  gives  to  his  wile."  After  the  tes- 
tator's death  several  crops  were  raised,  by 
which  the  value  of  the  estate  was  increased, 
and  then  his  eldest  daughter  arrived  at  full 
age :  Held,  that  she  was  entitled,  in  addition 
to  the  ten  slaves,  to  one-fourth  part  of  the 
residue  of  the  estate  (slaves  and  special  lega- 
cies excepted),  as  it  existed  on  tne  day  she 
arrived  at  full  age,  and  was,  consequently, 
entitled  to  distribution  in  the  profits,  or  in- 
creased value  accruing  after  testator's  death ; 
Soi'shy  V.  Vance,  7  G.  564. 

65.  Application  of  rule  stated  in  ante,  58. 
The  testator  declared  it  to  be  his  desire  that 
his  widow  should  have  his  entire  estate,  *' to 
have,  and  to  hold,  and  to  sell  any  part  thereof, 
she  might  think  best  for  her  interest,  and  the 
interest  of  her  children,  during  her  natural 
life  or  widowhood ;"  that  his  entire  estate 
should  be  kept  together  during  the  life  or 
widowhood  of  his  widow  ;  and  if  she  should 
survive  until  his  two  youngest  children  should 
marry  or  attain  the  age  of  majority,  that  she 
should  give  them  such  property  as  in  her 
judgment  should  seem  best,  and  that  these  two 
children  should  be  educated  out  of  his  estate  ; 
and  upon  the  death  of  his  widow,  he  directed 
a  division  of  his  property  among  his  children  ; 
and  finally  he  directed  that  D.  &  N.  **  should 
take  his  entire  business  in  hand  and  act  as 
executors  of  his  will:"  Held,  Ist.  That  the 
widow  took  a  legal  freehold  in  the  property 
during  her  life  or  widowhood.  And,  2d.  That 
his  executors  were  not  entitled  to  retain 
poBseBsioQ  of  and  manage  the  estate  after 


the  payment  of  his  debts  and  the  lapse  of 
twelve  months  from  the  date  of  their  qualifi- 
cation ;  Dean  v.  Nunnally,  7  G.  358. 

2.  Some  MiBoellaneoos  InstancM  of  ConitmotioB. 

66.  Same:  One  clause  limiting  intere4  given 
in  another.  By  the  fourth  clause  of  the  will, 
it  was  provided  that  six  slaves  should  be 
given  to  Sarah  Truly,  and  it  then  proceeded, 
**  I  wish  the  property  I  give  to  Sarah  Truly 
to  be  given  and  secured  to  herself  and  her 
bodily  heirs.  Should  she  marry,  and  at  her 
death,  should  she  have  no  issue,  it  is  to  go  to 
her  brother  and  sisters.'^  By  the  sixth  clause 
it  was  provided  that*'  the  balance  of  my  prop- 
erty be  divided  between  Sarah  'Iruly  aud 
Martha  Truly:"  Held,  that  the  general 
words  of  the  fourth  clause  limiting  the  esUite 
given  to  Sarah,  were  broad  enough  to  cover 
the  devise  in  the  sixth  clause,  and  that  Sarah 
Truly  took  the  residuum  under  the  sixth 
clause,  subject  to  the  limitations  mentioned 
in  the  fourth  :  Rucker  v.  Lambdin,  12  S.  4 
M.  230. 

So,  if  in  one  part  of  a  will,  an  absolute  es- 
tate be  given,  and  in  another  there  are  words 
which  clearly  show  that  the  testator  intended 
only  to  give  a  qualified  estate,  then  only  the 
latter  estate  will  pass  by  the  will.  Lucas  v. 
Lockhart ;  10  S.  &  M.  466. 

67.  Construction  in  disparagement  cf 
children :  Ificonsis  ency  in  w*U  In  this  case, 
the  will  devised  a  part  of  the  testator's  land 
to  his  widow  for  life,  and  a  part  of  his  slaves 
to  her  in  fee.  and  the  remainder  of  lands  and 
slaves  was  devised  to  his  children.  In  the 
construction  of  this  will,  a  controversy  arose 
as  to  whether  a  clause  limiting  the  devise  to 
the  children  and  to  the  survivors  in  case  any 
of  them  should  die  without  issue,  applied  to 
the  land  ulone,  or  to  the  whole  of  the  property 
devi.sed  to  them,  and  it  was  held  to  apply  to 
the  land  only,  upon  the  grounds  that  the 
words  of  limitation  did  not  clearly  embrace 
slaves,  and  that  to  apply  them  to  the  chil- 
dren would  make  the  will  inconsistent  and 
give  the'children  a  less  estate  than  was  given 
to  the  wife,  and  that  such  a  provision  was  in 
disparagement  of  the  children,  and  ought  not 
to  be  inferred  from  doubtful  words,  aud  that 
the  clause  of  limitation  was  in  immediate  con- 
nection with  the  land,  and  might  be  properly 
referred  to  it  alone ;  Fundiess  v.  Seibe,  4 
C.  634. 

68.  Construction  an  to  children's  shares 
where  widow  reut,unces.  M.,  by  his  will, 
gave  to  his  widow  ^zO.OOO,  and  the  remain- 
der of  his  estate  to  his  then  only  child,  A. ; 
after  the  birth  of  his  child,  L.,  he  directed, 
by  a  codicil  to  his  will,  that  hhe  should  have 
one-fourth  of  the  net  profits  of  his  estate, 
until  she  should  arrive  at  sixteen  years  of 
age,  and  after  that  time,  should  share  equally 
with  A.  The  widow  renounced  the  will,  and 
claimed  her  statutory  portion,  being  ont- 
third  of  the  estate :  Held,  that  the  youngest 
child,  L.,  was  entitled,  whilst  under  sixteen 
years  of  age,  to  one  fourth  of  the  net  profit* 
of  the  whole  estate,  inclusive  of  the  widow's 
portion,  or  to  three-eighths  of  the  remainder, 
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after  the  widow's  portion  had  been  deducted ; 
Johnson  v.  Miller,  4  G.  553. 

68a.  Bequest  to  wife  construed  only  a 
dower  interest :  Instance,  A  will  contained 
the  following  clause:  **Also,  I  give  and 
beqneath  to  my  wife.  N.,  all  my  real  estate, 
with  furnitare,  plantation,  tools,  and  the  bal- 
ance of  my  negroes-  that  are  not  bequeathed 
to  my  children,  including  stock  of  all  de- 
scription, and  a  wagon  and  three  men.  and 
that  I  have  left  to  my  wife,  N.,  all  to  work  as 
follows:  for  the  use  of  the  plantation,  *  *  * 
and  that  my  son.  J.,  be  educated  and  raised 
out  of  the  proceeds  of  the  plantation,  at  the 
discretion  of  my  executors,  and  that  when  my 
son  J.  becomes  of  age.  my  wife,  N.,  shall  re- 
ceive her  dower,  and  that  she  remain  on  the 
plantation  during  her  life,  and  at  her  death, 
the  plantation  to  be  equally  divided  among 
my  children:  Hdd.  that  the  interest  con- 
veyed to  the  wife,  in  the  land,  was  only  her 
dower,  with  a  right  to  remain  on  the  plan- 
tation during  life,  and  that  no  life  es^tate  in 
it  was  devised  'to  her ;  Cooper  v.  Benson,  6 
C.  766. 

69.  Meaning  of  ''estate''  and  of  '* prop- 
erty^' The  word  ''estate"  used  in  a  wiil, 
means  both  real  and  personal  property,  unless 
the  context  show  the  contrary ;  Andrews  v. 
Brumfield,  3.  G.  107.  The  term  •*  property," 
also  embraces  both  real  and  personal  estate, 
and  under  it,  when  iised  in  a  residuary  clause, 
realtv,  not  attempted  otherwise  to  be  dis- 
posed will  pass:  Morris  v.  Henderson,  8  G. 
492. 

69a.  Meaning  of  ''heirs.'*  The  word 
"  heirs,"  when  used  in  a  will,  is  to  be  con- 
strued in  its  ordinary  sense,  and  a  devise  to 
the  testator's  heirs,  will  embrace  every  per- 
son coming  within  the  legal  meaning  of  that 
word ;  Ijove  v.  Buchanan,  40  M.  758. 

3.  Extrintio  Evidence  to  Interpret  Wills. 

70.  Rale  on  this  subject.  When  the  will 
is  explicit,  either  the  one  wiiy  or  the  other, 
there  is  no  room  for  the  admission  of  cxtrin- 
sic  evidence;  Gilliam  v.  Chancellor,  43  M. 
437. 

7L.  Same:  Extrinsic  evidence  as  to  situa- 
tion of  testator,  etc.  On  questions  of  interpre- 
tation, it  is  always  competent  to  prove  by 
Sarol,  the  situation  of  the  testator,  the  con- 
ition,  character,  etc.,  of  his  property,  so 
that  the  court,  as  nearly  as  may  be,  may  re- 
alize the  surroundings  of  the  testator,  his 
relations  to  the  subject  with  which  he  is 
dealing,  and  thereby  be  better  qualified  to 
reach  his  meaning  and  purposes,  through  the 
language  employed  in  the  will  to  express 
them ;  Jb. 

12.  I^arol  evidence  to  explain  words  of  the 
vxilL  Parol  evidence  is  not  admissible  to  sup- 
ply, contradict,  enlarge,  or  vary  the  words 
of  a  will,  nor  to  explain  the  intention  of  the 
testator,  except  in  two  cases:  1.  Where  there 
is  a  latent  ambiguity.  2.  To  rebut  a  resulting 
trust ;  Ltove  v.  Buchavan,  40  M.  758 ;  Magee 
T.  McNeil,  41  M.  17;  GUHamv,  Browni  4^6 
id.  641.  See  Legacibs,  28,  29. 


4.    Foreign  Will,  Conflict  of  Laws,  Lex 
DomioiUi. 

See  Conflict  of  Laws,  21  to  28.  Post,.  97, 
et  seq, 

73.  Construed  according  to  lex  domicilii, 
A  will  is  to  be  construed  according  to  the  law 
of  testator's  domicile ;  Newell  v.  Newell.  9  S. 
&  M.  56.  It  is  to  be  construed  according  to 
the  law  of  the  domicile  as  to  all  property 
there  situated  at  the  time  of  his  death  ;  Sale 
V.  Saunders,  2  0.  24. 

74.  Construction  as  to  realty.  So  mndh  of 
a  will  as  makes  any  disposition  of  realty  situ- 
ated in  a  jurisdiction  foreign  to  the  testator's 
domicile,  is  to  be  governed  by  the  lex  reisitas. 
Hence  if,  by  the  law  of  the  domicile,  a  will 
is  inoperative  as  to  after  acquired  lands,  this 
incapacity  will  not  extend  to  a  devise  of  such 
land  situated  in  a  State  where  that  rule  does 
not  exist;  but  if  gi»od  by  the  lex  reisitce,  the 
devise  will  be  carried  into  effect.  For  the 
reason  why,  by  the  common  law,  such  devise 
was  not  good,  was  not  on  account  of  a  want 
of  intention  of  the  testator  to  make  it,  but 
from  an  incapacity  to  make  it.  and  it  is  there- 
fore no  objection  to  the  will  having  that  ope- 
ration, if  so  intended,  as  to  land  situated  in 
a  place,  by  the  law  of  which,  no  such  restric- 
tion is  placed  on  the  capacity  of  the  testator; 
Doe  V.  Wynne,  1  0.  251. 

But  whilst  this  is  so,  yet  the  nature,  mean- 
ing and  interpretation  of  a  foreign  will  of  im- 
movables, will  be  determined  by  the  lex 
domicilii,  and  not  by  the  lex  ret  sitas;  Crusoe 
V.  Butler,  7  G.  150. 

See  CoNFUCT  of  Laws,  25,  26. 

5.  Charging  Estate  or  Legaoy  with  Debts,  ftc. 

75.  Charge  construed  to  be  on  life  estate 
and  remainder.  A  testator  devised  his 
estate  to  his  wife  for  life,  remainder  over, 
and  directed  his  executrix  (who  was  his  wife) 
to  pay  his  iust  debts,  as  soon  as  possible, 
**out  of  such  funds  as  my  (his)  executrix 
may  be  able  to  appropriate  for  that  purpose :" 
Held,  that  the  debts  were  not  a  charge  on  the 
life  estate  alone,  but  on  the  whole  estate,  and 
the  tenant  for  life  and  remainderman  should 
each  contribute  according  to  the  value  of  his 
respective  interest;  Peck  v.  Glass,  6  H.  195. 

76.  Charge  of  general  legncy  on  specified 
legacy  by  condition  subsequent,  'lestator 
devised  slaves  to  B.,  on  condition  that  a  cer- 
tain sum  of  money  should  be  paid  annually 
to  the  children  designated  in  tne  will,  and  a 
certain  other  sum  should  be  paid  them  on 
their  attaining  majority,  and  B.  accepted  the 
devise :  Held,  that  his  estate  Was,  on  condi- 
tion subsequent,  with  which,  if  he  failed  to 
comply,  the  estate  would  be  forfeited  and  vest 
in  the  children ;  and  that  the  legacy  to  the 
children  was  a  charge  and  lien  on  the  slaves 
devised  to  B. ;  Beck  v.  Montgomery,  7  H.  39. 

77.  Right  of  general  legatee  to  security. 
But  in  such  a  case  the  general  legatees  are 
not  entitled  to  have  security  for  the  ultimate 
payment  of  the  legacy ;  lb, 

78.  Charge  on  foreign  property,  A  legacy 
given  by  a  will  in  a  sister  Slate,  and  charged 
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on  property  sitoftted  there,  cannot  be  collected 
out  of  property  situated  here,  unless  it  be 
»hown  thnt  the  fund  in  the  other  State  is  insuf- 
ficient; Montgoinery  v.  MiUikinj  6  S.  &  M. 
151. 

VI.  Legacies. 
See  Legacies. 

Til.  Equitable  Oonyersion. 

80.  What  18 :  Case  in  jutigmerU.  The  tes- 
tator left  his  whole  estate,  real  and  personal, 
subject  to  sale  at  the  discretion  of  his  execu- 
tor; whether  this  was  an  equitable  conver- 
sion of  the  realty  into  personalty ;  Qacere  f 
Hart  y.  Dunbar.  4  S.  &  M.  273. 

Where  a  testator  directs  all  his  land  to  be 
sold  out  and  out,  and  converted  into  money, 
this  is  an  equitable  conversion  of  the  land 
into  money;  and  this  is  the  true  rule,  even 
when  a  part  of  the  proceeds  of  the  sale  of 
the  land  is  directed  to  be  applied  to  an 
illegal  purpose;  it  beinjr  clear  from  the  will, 
that  the  testator  directed  all  the  land  to  be 
sold,  and  not  so  much  only  as  is  necessary 
to  carry  out  the  illegal  purpose,  and  he  having 
also  made  such  provision  in  the  will,  that  the 
surplus  created  by  the  illegal  part  of  the 
bequest,  failing,  would  otherwise  be  validly 
disposed  of;  Mahomer  v.  Hooe,  9  S.  &  M. 
247. 

Till.  Illegal  and  Toid  Bequests  and 
Devises  and  Trusts. 

See  Legacies,  18,  19,  20. 

1.  Illegal  TruBta,  who  Takes. 

81.  The  heir  takes.  If  the  trust  created 
by  a  will  be  declared  ineffectual  as  against 
public  policy,  and  the  will  show  the  intention 
that  the  devisee  shall  be  a  trustee  only,  with- 
out any  beneficial  interest  in  the  bequest,  the 
trust  in  the  property  will  revrrt  to  the  heir 
and  not  to  the  trustee.  Thus  a  bequest  of 
slaves  to  persons  who  are  strangers  to  and 
have  no  claim  upon  the  bounty  of  the  testator, 
**  in  trust  for  the  Colonization  Society,"  con- 
veys no  beneficial  interest  in  the  slaves  to  the 
trustees,  and  the  trust  being  void,  the  slaves 
go  to  the  heir ;  Lusk  v.  Lexvis^  3  6.  297. 

82.  Same:  Another  rule.  The  general  rule 
is,  that  a  bequest  upon  a  void  condition  vests 
the  estate  in  the  legatee  discharged  of  the 
condition ;  Weathersbf/  v.  Weafhersby,  13  S. 
A  M.  6S5 ;  Cheairs  v.  Smilh,  8  G.  646.  But 
it  is  otherwise,  where  the  legatee  is  a  mere 
trustee  to  carry  out  the  void  condition,  and 
it  does  not  appear  that  it  was  intended  that 
he  should  have  any  beneficial  interest  in  the 
legacy ;  in  that  case,  a  trust  in  the  legacy  re- 
sults to  the  heir ;  Cheairs  v.  Smithy  8  G.  646 ; 
Lfuck  V.  LevnSf  supra. 

2.  How  far  the  Nullity  of  the  Bequest  Extends. 

83.  Same.  The  invalidity  of  any  particu- 
lar trust,  limitation  or  interest  created  by  a 
will,  will  not  destroy  trusts  and  limitations 
which  are  otherwise  valid,  unless  the  latter, 
are  so  connected  with  the  former,  that  it  is 


impossible  to  sustain  the  one  without  giving 
effect  to  the  other;  Kinq  v.  Talbert,  7  G..S67. 

84.  Same:  lUiistration.  Thus,  where  a 
testator,  by  a  will  insufficiently  attested  to 
pass  realty,  directed  his  executors  to  sell  bis 
farm  and  buy  a  new  one,  and  to  keep  his 
property  together  and  plant  with  it.  the  latter 
direction  will  be  good,  notwithstanding  the 
invalidity  of  the  will  as  to  the  sale  of  the 
land,  for  the  executors  may  buy  another  farm 
on  which  to  plant  without  the  sale  of  the  one 
owned  by  testator ;  Jb. 

85.  Valid  heqvsst  dependent  on  void  be- 
quest. A  bequest  valid  in  itself  will  be  inef- 
fectual if  made  to  depend  on  an  illegal  h^ 
quest;  Lusk  v,  Lewis,  6  G.  401.  And  so  a 
pecuniary  legacy  directed  to  be  paid  after 
the  payment  of  another  legacy  which  is  ille- 
gal, is  also  void ;  Lusk  v.  Lewis,  3  G.  297. 
But  the  bequest,  though  connected  with, 
yet  if  not  dependent  on,  an  illegal  bequest, 
will  be  good  ;  Lewis  v.  Lusk.  6  G.  401.  A 
will  is  void  only  to  the  extent  of  its  illegality; 
Cheairs  v.  Smith,  8  G.  646. 

86  Same:  Law  of  Louisiana.  It  is  the 
law  of  Louisiana  to  give  effect  to  the  inten- 
tion of  the  testator  whenever  it  can  be  gath- 
ered from  the  will,  and  if  he  make  a  bequest 
prohibited  by  law,  in  this,  that  it  exceeds  the 
amount  the  law  allows  him  to  give  to  the 
legatee,  the  bequest  will  not  be  void  entirely, 
but  only  as  to  that  portion  which  exceeds 
the  disposable  amount.  Thus,  where  a  tes- 
tator, having  children  by  a  former  wife,  gives 
to  his  widow  more  than  one-fifth  part  of  the 
usufruct  of  his  estate  (which  he  is  prohibited 
from  doing),  the  court  will  convert  the  be- 
quest into  an  equivalent  to  the  one-fifth  part 
of  the  usufruct,  and  give  that  to  the  widow; 
Montgomery  v.  MiUikin,  5  S.  &  M.  151. 

8.   Devises  in  Restraint  of  Karriage. 

87.  A  devise  during  widowhood.  A  de- 
vise by  a  testator  to  his  wife,  *•  to  be  held  by 
her  so  long  as  she  continued  his  widow,  and 
upon  her  marriage "  the  property  to  go  to 
other  devisees  named,  is  good ;  and  her  estate 
terminates  with  her  second  marriage.  It  is 
not  a  devise  in  restraint  of  marriage  nor  in 
terrorem.  The  limitation  over,  relieves  it 
from  the  last  objection ;  Pringle  v.  DunJdey, 
14  S.  &  M.  16;  Dilliard  .▼.  Connoway,  3  0. 
230. 

IZ.  Whether  an  Instmment  is  a  Deed  or  a 
Will. 

88.  Distinction  between  wiU  and  deed.  In 
determining  \iihether  an  instrument  he  a  deed 
or  a  will,  the  main  question  is,  did  the  maker 
intend  to  convey  any  estate  or  interest  what- 
ever, to  vest  before  his  death  and  upon  the 
execution  of  the  instrument?  Or,  on  the 
other  hand,  did  he  intend  that  all  the  inter- 
est and  estate  should  take  effect  onlt/  after  his 
death  ?  If  the  former,  it  is  a  deed ;  if  the 
latter,  a  will ;  and  it  is  immaterial  whether  he 
calls  it  a  will  or  deed,  the  instrument  will 
have  operation  according  to  its  legal  effect; 
Wall  V.  WaU,  I  G.  91  (citing  HarHngttm  v. 
Harrington^  2  H.  701). 
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If  it  be  in  form  a  deed,  yet  is  to  have  no 
operation  until  after  the  maker's  death,  it  will 
bp  a  will ;  Sarfer  v.  Sarter,  10  G.  760 ;  8.  P., 
Harrington  v.  Harrington,  supra. 

89.  Same:  Examples  of  deeds  A  volun- 
tary instrument,  purporting  on  its  face  to  be 
a  deed,  hy  which  land  and  slaves  are  con- 
veyed, by  terms  in  the  present  tense,  hut  re- 
serving a  power  of  revocation  to  the  maker, 
to  be  exercised  in  a  certain  specified  mode 
at  any  time  during  his  life,  and  also  declar- 
ing that  it  shall  not  take  effect  as  to  a  de- 
livery of  the  property  until  after  the  maker's 
death,  vests  in  the  donees  an  estate  in  pres- 
enti,  to  be  enjoyed  infuturo,  and  is  tn*»re- 
fore  a  deed  and  not  a  will ;  Wall  v.  TVa/Z, 
1  G.91. 

And  so  an  instrument  which,  in  considera- 
tion of  love  and  affection  and  of  past  ser- 
vices rendered,  and  of  future  support  for  life,  to 
be  given  by  the  beneficiary  to  the  maker,  stip- 
ulates that  the  latter  will  stand  seized  of  the 
real  and  personal  property  therein  mentioned, 
for  his  own  use  during  his  lite,  and  no  longer, 
and  that  then  a  trustee  shall  convey  to  the 
use  of  the  beneficiary,  vests  in  him  an  inter- 
est in  present i,  to  be  enjoyed  in  ftUuro  after 
the  death  of  the  maker,  and  is  a  deed,  not  a 
will  (citing  Wall  v.  Wall,  supra) ;  Exum  v. 
Canty,  o  G.  533. 

An  irrevocable  deed,  by  which  personalty 
is  conveyed  to  a  trustee  for  the  use  of  the 
grantee  during  life,  and  after  his  death  to 
others, is  a  deed,  and  not  a  will ;  Camtronv, 
Cameron,  10  8.  &  M.  394.  , 

90.  Same:  Example  of  a  will.  An  m- 
strument  which  was  in  form  a  deed,  contained 
the  clause:  *'For  the  love  and  affection 
which  I  have  for  my  wife,  Harriet  N.  Sarter, 
I  give  unto  her  all  my  property,  real  and  per- 
sonal, during  her  widowhood ;  and  if  she 
marries,  it  is  all  to  go  back  to  my  niece, 
Sally."  There  was  nothing  else  in  the  instru- 
ment which  showed  unequivocally  whether 
the  maker  intended  it  to  take  effect,  befi»re 
or  after  his  death  :  Held,  that  it  was  doubt- 
ful, from  the  expression,  **I  give,  *  *  * 
daring  widowhood,"  whether  the  maker  in- 
tended to  give  an  interest  in  prestnti.  or  only 
after  his  death  ;  but  that  upon  the  considera- 
tion that  he  gave  all  his  estate,  it  was  highly 
improbable  that  he  intended  the  gift  to  take 
effect  before  his  death,  and  it  was,  therefore, 
held  to  be  a  will;  Sartor  v.  Sartor,  10  G. 
760. 

91.  Same:  Another  example  of  a  will. 
A  n  instrument  in  form  of  a  de.  d,  for  the  con- 
sideration of  love  and  affection  to  the  gran- 
tees, gave  and  granted  to  them  certain  slaves, 
and,  also,  to  one  ot  them,  **  all  the  land  I  now 
possess,  or  may  possess  at  the  time  of  my  de- 
eease,  together  with  all  the  household  goods 
and  chattels  i  i  my  dwelling  house.  The  above 
named  propei  ty  at  my  decease,  and  not  before. 
an  inventory  signed  with  my  own  hand,  and 
bearing  even  date,  to  have  and  to  hold  the 
aforesaid  property,  unto  the  above  named 
'  grantees,'  for  their  proper  use,  absolutely. 
Without  any  manner  of  condition  f  Heldy  to 


be  a  will ;  Harnngton  v.  Harrington,  2  H. 
701. 

92.  If  inlendf'd  as  a  deed,  though  inopera- 
tive as  such,  it  is  no  will  The  following  in- 
strument was  propounded  for  probate  as  a 
will : 

"I.  H.,  in  view  of  the  strong  probabilities 
of  my  early  death,  and  a  desire  to  secure  my 
friends  in  their  just  riffhts.  do  hereby  convey 
all  my  estates  both  real  and  personal,  to  L.and 
E..  in  fee  simple,  to  be  held  by  them  until  my 
debts,  on  which  they  are  sureties,  are  satis- 
fied. I  also  request  L.  to  take  charge  of  T.*8 
and  give  him  as  good  an  education  as  the 
country  affords.  Witness  my  hand  and  seal," 
&c  It  was  signed  by  the  maker,  but  not 
sealed,  and  it  was  witni'ssed  by  four  witnesses 
who  proved  its  execution.  The  sure'ies,  L. 
and  h..  resisted  its  probate,  claiming  that  it 
was  a  deed. 

It  was  proved  by  one  of  the  subscribing 
witnepses.  that  H..  on  the  date  of  the  instru- 
ment, and  durinerhis  last  illness,  requested  all 
persons  to  withdraw  from  the  room,  and  then 
asked  witness  to  prepare  a  paper  for  him, 
and  send  for  a  justice  of  the  peace,  and  for  H.'s 
sister,  and  also  for  the  grantee,  L.  Witness 
drew  up  the  paper  according  to  his  direc- 
tions. Whilst  witness  was  reading  it  over  to 
i1.,  the  persons  subscribing  as  witnesses  came 
into  the  room,  and  H.  signed  the  paper,  and 
requested  thrm  to  subscribe  as  witnesses, 
which  they  did,  in  his  presence,  and  in  the 
presence  of  each  other.  The  justice  did  not 
come;  and  when  th«»  subscribing  witnesses 
came  in  the  room.  H.  said  something  about 
fearing  that  the  justice  would  not  come  till 
he  was  not  in  a  condition  to  execute  it,  and 
that  he  wished  those  gentlemen  to  sign  as 
witnef^ses,  and  that  it  would  all  be  fixed  up 
when  the  justice  came.  It  was  also  proven 
that  the  instrument  lay  on  H.'s  bed,  after  its 
execution,  and  was  handed  by  one  of  the  wit- 
nesses to  C,  the  overseer  of  H.'s  and  that 
two  nights  afterwards  H.  asked  0.  where  it 
was,  and  said,  '*  hold  on  to  it,  and  keep  it ;  that 
L.  and  E.  were  his  friends,  and  they  would 
do  to  tie  to,  and  that  the  instrument  would 
protect  them."  The  instrument  was  admitted 
to  probate,  and  L.  and  E.  appealed. 

Per  Curiam.  "'Ilie  question  is  whether  the 
instrument  admitted  to  probate,  was  designed 
by  the  deceased  to  operate  as  a  will  or  a  deed. 
We  are  of  opinion  that  it  was  intended  to 
operate  as  a  deed,  and  whether  it  can  so 
operate  or  not,  it  cannot  be  regarded  as  a  will, 
for  the  reason  that  it  was  not  designed  as 
such.  Decree  reversed."  Edwards  v.  Smith, 
6  G.  197. 

92a.  Parol  evidence.  Where  it  is  doubtful 
on  the  face  of  the  instrument  whether  it  be 
a  deed  or  will,  parol  evidence  to  show  the 
facts  attending  its  exrcuti>>n,  and  the  declara- 
tions of  the  testator  at  the  time  of  making 
it,  are  admissible;  Herring' on  v.  Bradford, 
W.  520. 

X.  Trusts  created  by  Precatory  Word«. 
926.  Rule  on  this  subject.  Where  property 
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is  given  absolutely  to  another  person,  and 
the  same  person  is,  by  the  giver,  who  has 
power  to  command,  recommended,  entreated, 
or  wished  to  dispose  of  that  property  in  favor 
of  another,  the  recommendation,  entreaty  or 
wish,  shall  be  held  a  trust,  first,  if  the  words 
are  so  used,  that  upon  the  whole,  they  ought 
to  be  construed  as  imperative  ;  second,  if  the 
subject  (t.  €„  the  interest  or  property  given) 
of  the  recommendations,  &c.,  be  certain  ;  and 
thirdly,  if  the  objects  or  persons  intended  to 
be  benefited  by  the  recommendations  be  also 
certain  ;  Lucas  v.  Lockhart,  10  S.&  M.  466 ; 
S.  P.,  Wade  v.  Am.  Col  Society,  7  S.  &  M. 
663. 

93.  Same :  Case  tnjudgmerU.  By  the  first 
clause  of  the  will,  the  testator  gave  his 
**  whole  estate,  both  real  and  personal,  to  his 
wife,  during  her  widowhood."  By  the  4th 
clause,  he  provided,  that,  "  during  my  wife's 
widowhood,  she  is  to  have  the  entire  use,  pro- 
fits,  and  control  of  my  estate,  and  to  her  dis- 
cretion do  I  intrust  the  maintenance  and 
education  of  my  children  during  that  time  ;  " 
and  this  clause  also  provided  for  the  mainte- 
nance and  education  of  the  children  "out  of 
the  profits  of^the  estate,  in  case  of  the  death 
or  marriage  of  the  widow : "  Held,  that  the 
4th  clause  created  a  trust  for  the  children, 
and  the  property  was  not  liable  for  the  widow's 
debts ;  lb. 

ZI.  FoweiR. 

94.  See  Powkrs. 

Zn.  Oonditional  Will. 

95.  Whether  conditional  depends  on  terms 
of  will.  Whether  a  will  be  conditional  or  not, 
depends  on  its  terms.  The  declarations  of 
the  testator  are  inadmissible  to  explain  or 
contra4ict  it  in  this  respect.  Hence,  where  a 
soldier  wrote  to  his  wife,  **  In  case  I  never  get 
back  to  you,  I  want  all  I  have  to  be  yours." 
and  he  did  get  back  sick,  but  soon  afterwards 
died,  it  was  held,  that  his  declarations,  made 
both  before  and  after  the  date  of  the  letter, 
to  the  effect  that  he  wished  his  wife  to  have 
all  he  had,  were  inadmissible  to  explain 
whether  the  will  was  a  conditional  one  or  not. 
Such  a  will  is  conditional,  and  on  the  testa- 
tor's retnrn,  it  became  of  no  effect ;  Magee  v. 
McNeil,  41  M.  17. 

96.  Whether  a  will  is  conditional  is  a  ques- 
tion of  law.  The  construction  and  effect  of 
a  will  or  other  writing,  are  questions  of  law 
for  the  court,  and  are  not  to  be  left  as  mat- 
ters of  fact  to  the  jury.  A  nd  in  case  of  a  will 
which  is  alleged  to  be  conditional,  the  jury  in 
bringing  an  issue  devisavit  vel  non.  are  to  de- 
termine whether  it  was  dul^  executed,  and 
whether  the  condition  on  which  it  was  to  take 
effect  has  happened  ;  but  the  court  is  to  de- 
termine whether  on  its  face  it  be  conditional, 
or  not.  And  on  the  triaHof  such  issue,  the 
condition  of  the  mind  of  the  testator  after  its 
execution,  is  immaterial ;  lb. 

Hn.  loreign  Will. 

97.  As  to  probate  of  fore^ign  will.    See 


Conflict  of  Laws.  21  et  ^eq  See  also,  post, 
112,  136.  and  ante.  73,  et  seq. 

98.  Proof  of  foreign  probate.  A  certified 
transcript  of  the  Court  of  Ordinary,  in  the 
State  of  Georgia,  in  which  is  embraced  a  copy 
of  a  will  and  the  affidavit  of  the  subscribing 
witnesses  proving  its  execution,  made  in  open 
court  (before  the  ordinary,  who  is  both  judge 
and  clerk),  and  also  a  statement  that  the  will 
was  recorded,  and  copies  of  receipts  of  lega- 
tees given  to  the  executor  named  in  the  will, 
for  legacies  therein  bequeathed  to  them, 
which  receipts  were  also  recorded  in  said 
court,  contains  sufficient,  though  informal 
evidence  of  the  probate  of  the  will ;  Jordan 
V.  Thomas,  2  G.  ^57.  See  post.  111,  and  Evi- 
DF.NnK,  U»8,  etseq 

99.  Copies  of  foreign  wills  as  evidence.  A 
copy  of  a  will  made  and  probated   in  a  sister 

^tate,  and  authenticated  according  to  the 
act  of  Congress  in  relation  to  the  authentica- 
tion of  judgments,  records.  &o..  of  the  differeot 
States,  i^  admissible  in  evidence  in  the  courts 
of  this  State  in  a  suit  to  recover  personalty 
bequeathed  in  it,  without  a  previous  probate 
here.  The  statute  ( H.  &  H.  338,  {  13)  allowing 
such  copies  to  be  probated  here,  when  there 
are  estates  here  devised  in  them,  and  provid- 
ing that  the  validity  of  such  will  shall  besab- 
ject  to  contest  as  if  m  sde  and  probated  here, 
was  not  designed  to  introduce  a  new  rule  of 
evidence  on  the  subject ;  and  if  it  were  *o 
designed,  it  could  have  no  effect  against  the 
provisions  of  the  act  of  Congress  lit  does  not 
appear  from  the  report  of  the  case,  whether 
the  pwperty  sued  for  was  in  this  State  or  not 
at  the  death  of  the  testator,  or  whether  it  had 
been  removed  here  afterwards) ;  Melvin  v. 
Li/o7,s,  10  8.  &  M.  78. 

UHl  As  to  mode  of  authentication.  See 
EviDKNCE,  1096.  110.  HI,  112. 

101.  Copy  must  be  autht-nticaled  ^"C.  A 
copy  of  a  will  made  and  probated  in  a  sister 
State,  is  not  admissible  in  evidence  here,  to 
establish  title  to  personalty,  unless  it  be  an- 
thenlicated  according  to  the  act  of  Congress, 
or  be  probated  in  this  State;  Ratcliffv.  Rai- 
chff.  12  8.  &  M.  134. 

102.  Probate  of  foreign  wll  as  a  cloud  on 
title.  It  is  no  objection  to  the  probate  here  of 
a  foreign  will,  devising  or  attempting  to  de- 
vise land  situated  here,  that  the  testator  had 
no  title  to  the  land,  and  that  such  a  probate 
would  cast  a  cloud  on  the  owner's  title.  The 
making  of  a  will  confers  only  such  title  as 
the  testator  has,  and  does  not  enlarge  his 
estate  ;  and  hence,  if  he  had  no  title,  its  pro- 
bate can  cast  no  cloud  on  the  title  of  the 
owner ;  Watson  v.  Butler.  4  C.  178 

l02a.  Domestic  will  moffe  in  a  foreign  State. 
A  will  of  personalty  must  be  made  accord- 
ing to  the  law  of  the  testator's  domicile,  and 
if  inva  id  by  that  law,  is  invalid  everywhere; 
and  this  rule  is  the  same,  though  the  testator 
be  absent  from  home,  and  make  a  will  in  a 
foreign  State,  and  dies  there.  And  such  will 
must  be  probated  here  originally;  its  pro- 
bate in  the  Stale  where  he  died  is  void  ;  Sfw- 
divaiU  V.  Neill,  5  C.  157.  See  porf,  115,  et  seq. 
Probate  of  Wills. 
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XIV.  Probate  of  WflU. 


1.  Probate  in  Common  Form. 

103.  Its  effect  The  probate  of  a  will  in 
common  form,  is  a  mere  incipient  step  neces- 
sary to  its  execution,  and  is  not  binding  on 
the  heirs  or  distributees,  who  may  have  it  re- 
opened, and  the  question  of  its  validity  tried  ; 
Cowdens  v  Dobyns.  "5  S.  &  M.  82  ;  Hamher- 
Un  V.  Terry.  7  H.  143 ;  Gamer  v.  Lansford, 
12  S.  A  M.  5.*>8.  It  is  not  conclusive  even, 
that  the  paper  probated  is  to  have  effect  as  a 
will ;  Wall  V.  WalL  1  G.  91. 

103a.  lU  effect  as  to  whether  probafed  a«  a 
will  of  realty  or  not.  When  a  will  attested 
and  proved  by  the  requisite  number  of  wit- 
nesses for  a  will  of  personalty,  but  not  by 
the  number  required  for  a  devise  of  realty,  is 
admitted  to  probate  in  common  form  gen- 
erally, the  probate  will  simply  extend  to  it, 
as  a  will  of  personalty  ;  Murray  v.  Murphy, 
10  G.  214. 

104.  Its  effect  to  protect  executor  when  it  is 
a/tertoards  set  aside  The  decree  of  the  Pro- 
bate Court  admitting  a  will  to  probate  in  com- 
mon form  is  not  like  an  ordinary  judgment  or 
decree  which  protects  those  acting  under  it, 
until  it  is  regularly  set  aside,  but  it  is  an  in- 
cipient step  in  the  execution  of  the  will,  and 
confers  on  the  execot-r,  acting  in  good  faith, 
the  power  to  proceed  with  its  execution,  until 
he  has  notice  of  its  invalidity.  The  pend- 
ency of  an  issue  devisavit  vel  non,  is  notice  to 
the  executor,  and  till  it  is  done  he  has  no 
power,  except  at  his  own  risk,  to  pay  legacies, 
or  otherwise  dispose  of  the  assets  in  pursu- 
ance of  the  will,  and  contrary  to  the  law  for 
the  administration  of  estates.  He  may,  how- 
ever, proceed  to  collect  debts,  and  pay  claims 
against  the  estate,  and  do  all  other  acts  bene- 
ficial to  those  interested ;  Kel/y  v.  Davis,  8 
G.  76. 

10.0.  The  decree  not  final.  A  decree  of  the 
Probate  Court,  probating  a  ^yill  in  common 
form,  is  not  a  final  decree,  therefore,  not  sub- 
ject to  be  reviewed,  or  reversed  by  bill  of  re- 
view;  Murray  v.  Murphy,  10  G.  2l4. 

lO.'ja.  Objections  made  to  probate  of  will 
in  common  form.  Where  no  objections  are 
made  in  the  Probate  Court  to  the  probate  of 
a  will,  when  it  is  propounded,  the  court  may 
then  take  probate  of  it,  but  if  objections  be 
then  regularly  made,  the  court  must  dispose 
of  them  before  proceeding  to  take  probate  of 
the  will ;  Jones  v.  Mosley^  40  M.  261. 

2.  How  Proven  for  Probate. 

106.  All  the  witnesses  must  he  produced. 
A  will  devising  both  real  and  personal  estate 
W€W  attested  by  three  witnesses,  but  admitted 
to  probate  on  the  testimony  of  one  alone,  the 
others  being  alive,  and  within  the  jurisdic- 
tion of  the  court.  A  petition  was  filed  to 
get  it  aside  for  insufficiency  of  probate,  which 
was  dismissed  in  the  court  below.  The  court 
say,  **  we  are  inclined  to  hold  that  no  will  can 
be  proved  unless  all  the  subscribing  witnesses 
alive  and  within  the  control  of  the  process 
of  the   court,  are  produced  to  testify.    In 


Chase  v.  Lincoln,  3  Mass.,  It  is  said  the  Legis* 
lature.  in  reouiring  three  subscribing  wit- 
nesses to  a  will,  did  not  contemplate  the  mere 
formality  of  signingtheir  names ;  an  idiot  might 
do  this.  These  witnesses  are  placed  around 
the  testator  to  ascertain  and  judge  of  his 
capacity,  and  the  heir  has  a  right  to  insist 
that  the  testimony  of  all  three  of  the  wit- 
nesses be  given  to  the  jury.  In  Sears  v.  Dil- 
lirigham,  12  Mass.  .S58,  it  was  contended  that 
no  will  can  be  proven  unless  all  the  witnesses 
are  produced  to  testify.  The  court  said, 
"  this,  as  a  general  rule,  is  undoubtedly  set- 
tled, both  here  and  in  Kngland."  The  decree 
was  revi-raed  ;  Evans  v.  Evans,  10  S.  &  M. 
402.  (This,  however,  it  will  be  noted,  was 
said  in  reference  to  a  proceeding  by  the  heir 
to  contest  the  will ) 

107.  Same.  Wills  of  personalty,  though 
attested  by  more  than  one  witness,  may  be 
probated  on  the  testimony  of  one  alone ; 
Kirk's  CoMe.  13  8.  A  M.  406. 

1 08.  Will  of  realty  must  be  proven  by  three 
witnesses.  A  devisee  under  a  will,  attested 
by  three  witnesses,  but  only  proven  by  one, 
filed  his  bill  in  chancery  to  recover  land  from 
parties  who  bad  purchased  under  sales  made 
by  the  administrator.  The  defendant  de- 
murred :  Held,  that  the  demurrer  was  prop- 
erly sustained.  ''The  will  under  which  the 
complainant  set  up  claim  was  proven  only 
by  one  witness.  As  an  incipient  probate,  one 
witness  might  have  been  sufficient,  but  in  any 
controversy  respecting  the  title  to  the  land  it 
must  be  shown  that  the  will  was  established 
by  the  competent  number  of  witnesses;" 
Reagland  v.  Green,  14  8.  &  M.  -194. 

109.  Same :  Whtn  one  witness  will  do, 
Wht'fe  it  appears  from  the  face  of  the  will 
that  there  are  three  subscribing  witnesses,  it 
may  be  proven  by  one.  so  as  to  pass  realty, 
if  the  witness  examined  prove  that  it  was 
duly  attested  by  the  others.  And  if  the  record 
of  the  probate  state  that  it  was  dniy  proven 
by  on&of  them  and  admitted  to  probate,  aud- 
it does  not  affirmatively  appear  that  that  wit- 
ness proved  only  attestation  by  himself,  and 
execution  in  his  presence,  it  will  be  presumed 
that  he  testified  to  every  fact  necessary  to 
due  execution ;  Crusoe  v.  Butler,  1  G.  150. 

3.  What  is  a  Proliate  and  the  Evidence  of  it 

110.  Probate  must  be  done  by  the  jiid^e. 
The  probate  of  a  will  is  a  judicial  power,  con- 
fided by  our  laws  to  the  probate  judge,  and, 
unless  shown  to  have  been  exercised  by  him, 
no  testamentary  paper  can  have  the  effect  of 
a  will ;  Fother^e  v.  Lawrence,  1  (i.  416. 

1 1  Oa.  Probate  in  vacati'-n.  The  probate  of  a 
will  by  the  probate  judge  in  vacation  is  void, 
but  if  all  parlies  af<juiesce  in  it  for  seven 
years,  and  the  estate  be  administered  on  such 
probate,  they  will  be  estopped  from  denying 
its  validity.  The  validity  of  the  will  cannot 
be  contested  after  five  years,  and  by  analogy 
to  this  its  probate  ought  not  to  be  contested 
after  that  time.  Hence,  where  a  widow,  after 
the  lapi^e  of  that  time,  and  having  received 
the  provision  made  for  her  in  the  will,  sought 
to  impeach  the  validity  of  the  probate,  and 
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renounce  the  provision  in  her  favor,  it  was 
held  that  €he  was  estopped ;  Saunders  v. 
SaunderB.  14  S.  &  M.  81. 

I  il.  Form  of  proof  of  probate.  No  par- 
ticular form  of  exercising  the  judicial  func- 
tion in  the  probate  of  a  will  is  prescribed  by 
law,  it  is  sufficient  if  it  clearly  appear  that 
the  judicial  act  was  done  by  the  judge,  and 
this  may  be  shown  by  the  minutes  of  the 
court  reciting  the  probate,  or  by  an  entry 
made  on  some  part  of  the  will,  showing  that 
it  was  duly  proved  before  and  approved  by 
the  court,  or  ordered  to  be  recorded  as  the 
will  of  the  testator ;  or  it  may  be  shown  by 
proof  that  letters  testamentary  were  granted 
on  it.  The  record  of  it  after  proof  of  its  exe- 
cution before  the  clerk,  is  not  a  probate,  and 
the  lapse  of  twenty  years  after  such  record, 
with«)ut  the  property  bequeathed  having 
passed  in  possession  under  it,  and  without 
any  other  act  being  done  recognizing  either 
directly  or  by  legal'  intendment,  its  validity, 
will  not  authorize  the  presumption  that  it  was 
duly  probated ;  lb. 

See  aTite.  98. 

4.    The  Neoettity  of  Probate. 

11?.  Invalid  till  probate.  Before  a  will 
cnn  be  admitted  in  evidence  in  support  of 
title  to  property,  therein  bequeathed  or  de- 
vised, it  must  appear  to  have  been  duly  pro- 
bated. A  record  of  the  will,  on  due  proof  of 
its  execution,  will  not  do;  Fotherte  v.  Law- 
rence, supra. 

And  it  is  no  evidence  in  support  of  title  to 
propertv.  till  probated  in  the  jurisdiction  in 
which  the  property  was  situated  at  the  testa- 
tor's death  ;    Wells  v.  Wdls,  6  G.  638. 

But  if  it  dispose  of  the  testator's  property, 
as  in  case  of  intestacy,  its  probate  is  unnec- 
essary, for  the  devisees  and  legatees  may  re- 
cover on  their  title  as  heirs  and  distributees ; 
Campbell  v.  Webster,  2  G.  345. 

llza.  What  executor  may  do  before  pro- 
bate. By  the  common  law  of  England,  ''  the 
probate  of  a  will  is  merely  operative  as  the 
authenticated  evidence,  and  not  at  all  as  the 
foundation  of  the  executor's  title ;  for  he  de- 
rives all  his  interest  from  the  will  itself,  and 
the  property  of  the  deceased  vests  in  him 
fVora  the  moment  of  the  testator's  death,  and 
the  probate,  when  produced,  relates  back  to 
that  time."  This  rule,  though  probably  in- 
applicable, under  our  laws,  to  a  disposition  of 
property  which  is  strictly  assets  made  by  the 
executor  before  probate,  does  apply  to  a  sale 
of  realty,  made  by  the  executor,  under  a 
special  power  conferred  by  the  will  and  not 
appertaining  to  the  office  and  duties  of  an 
executor,  in  the  ordinary  administration  of 
the  estate ;  and  hence,  \^here  an  executor,  in 
execution  of  a  power  conferred  by  a  foreign 
will,  which  was  duly  probated  where  it  was 
made,  sold  and  conveyed  lands  situated  here, 
before  its  probate  in  this  State,  it  was  held 
that  a  valid  title  passed  to  the  grantee,  which 
would  be  protected  upon  the  subs^equent  pro- 
bate and  record  of  the  will  in  this  State; 
Crusoe  v.  Butler,  7  G.  150. 

Bee  Husband  and  Wife,  164. 


5.    Probate  and  Proof  of  Aneiont  Will. 

113.  Same:  Ca^e  in  judgment.  An  in- 
strument pnrportinc  on  its  face  to  be  the 
last  will  and  testament  of  E.  L.,  and  bear- 
ing date  7th  September,  1833,  was  propounded 
for  probate  in  1856.  It  was  signed  by  the 
testator  by  his  mark,  and  under  the  word 
*•  lest  *'  were  subscribed  the  names  of  two  wit- 
ness^'S.  In  December.  ^833,  and  after  E.  L's 
death,  it  WHS  filed  for  pmbate  in  the  proper 
court,  and  one  of  the  subscribing  witnesses 
then  made  an  affidavit  before  the  clerk,  set- 
ting forth  facts  sufficient  to  probate  the  will, 
except  that  he  did  nqt  state  that  the  will  was 
attested  in  the  presence  of  the  testatrix. 
No  order  or  decree  was  made  in  relation  to 
the  probate  of  the  will,  nor  the  estate  of  E. 
L.,  but  the  will  was  recorded  in  the  proper 
book.  In  1856,  one  of  the  legatees  pro- 
pounded the  will  for  probate,  taking  it  from 
the  files  of  the  Probate  Court,  where  it  bad 
remained  from  the  time  of  filing,  in  1833,  aod 
produced  one  of  the  subscribinsr  witnesses, 
who  proved  the  handwriting  of  the  other, 
and  tnat  ho  was  dead  Me  also  proved  that 
he  wrote  the  will,  and  that  the  name  of  the 
testator  and  his  own  name  were  in  his  hand- 
writing. 1'he  witness  had  no  independent 
recollection  of  the  execution  of  the  will,  and 
the  circumstances  attendant  thereon ;  nor  did 
he  then  recollect  whether,  at  the  date  of  the 
will,  he  knew  what  formalities  were  required 
for  the  valid  execution  of  a  will,  and  thought 
it  possible  that  he  might  have  attested  an  in- 
strument not  legally  executed ;  but  he  was 
satisfied  from  an  inspection  of  the  instrument 
of  the  truth  of  the  above  facts,  and  was  also 
satisfied  that  he  would  not  have  subscribed 
the  testatrix's  name,  nor  his  own,  unless  be 
had  been  reque.sted  to  do  so  by  her.  He  also 
proved  that  the  will  was  intended  to  be  exe- 
cuted in  good  faith,  and  that  it  was  generally 
understood  amongst  the  relatives  of  E.  U  that 
she  had  made  a  will.  The  property  disposed 
of  by  the  will  had  never  been  held  in  subordina- 
tion to  the  will,  but  had  been  held  adversely  by 
the  distributees  of  E.  L. :  Held,  that  under 
these  circumstances,  the  will  having  on  its 
face  all  the  formalities  required  by  the  statute 
to  appear  there,  it  might  properly  be  presumed 
that  the  other  incidental  requisites  were  also 
complied  with,  and  that  the  will  was  sufll- 
ciently  established  ;  Fatheree  v.  Lawrence,  4 
G.  585. 

114.  Same:  Statute  of  limitations.  There 
is  no  limitation  as  to  the  period  in  which  a 
will  may  be  probated,  and  nence,  a  long  con- 
tinued possession  of  the  estate,  adverse  to  the 
will,  is  no  presumption  against  its  validity, 
unless  it  be  shown  that  the  devisee  propound- 
ing the  will  for  probate  was  under  no  disa- 
bilty,  and  that  there  was  no  impediment  to 
the  ascertaining  of  his  rights,  and  that  his 
acquiescence  was  tantamount  to  a  disclaimer 
under  the  will,  with  a  full  knowledge  of  iU 
legal  character;  76. 

6.   In  what  Jnriidiotion  Will  muat  be  Probated. 

115.  Must  be  established  in  domicile  of  tes- 
tator,   A  will  must  bt  probated  and  esub- 
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lished  according  to  the  law  of  the  testator's 
domicile,  and  in  the  courts  of  his  domicile ;  and 
this  is  so  though  the  testator  make  his  will 
and  die  outside  of  his  domicile  ;  Sturdivant  v. 
NeilL  5  0.  157  :  Morris  v.  Morris,  lb.  847  ; 
BaiUy  v.  Osborne,  4  G.  128. 

Bui  the  courts  of  any  State  not  being  the 
testator's  domicile,  in  which  the  testator  left 
property,  may,  in  the  first  instance,  probate 
the  will ;  Still  V.  Corporation  of  Woodville^ 
9G.646; 

And  such  probate,  in  a  foreign  jurisdiction, 
in  which  the  testator  was  not  domiciled,  but 
had  property,  will  be  recognized  as  valid  by 
the  courts  of  the  domicile,  as  to  the  property 
situated  in  the  State  where  probate  was  made, 
if  such  property  should  afterwards  he  brought 
within  the  domicile,  for  each  State  has  the 
power  to  regulate  for  itself  the  disposition  of 
property  within  its  limits,  as  it  sees  proper, 
and  such  disposition,  if  valid  there  will  be 
recognized  as  valid  everywhere  ;  Wells  v. 
Wells.  6  G.  638. 

116.  Court  of  domicile  has  jurisdiction 
though  no  property  of  testator  there.  The 
general  rule  is,  that  the  capacity  of  a  testator 
to  make  a  will,  and  the  rules  regulating  the 
disposition  of  personal  properly  by  testa- 
ment, depend  on  the  law  of  the  domicile. 
Hence,  where  the  testator  has  by  law  a  gene- 
ral power  of  disposition  by  will,  it  is  immate- 
rial whether  there  be  property  in  the  domicile 
which  will  be  affected  by  the  will  or  not,  so 
far  as  the  jurisdiction  to  probate  the  will  is 
concerned. 

And  the  rule  is  the  same  where  the  testator 
has  no  such  general  power  of  disposition,  but 
being  a  married  woman,  makes  a  will  dispo- 
sing of  real  and  personal  property  in  virtue 
of  a  power  to  do  so  reserved  in  a  marriage 
settlement. 

When,  therefore,  a  married  woman  having 
power  to  make  a  will  as  to  real  and  personal 
estato  situate  in  Arkansas,  is  domiciled  here, 
and  makes  a  will  in  pursuance  of.such  power, 
the  will  should  be  probated  here,  though 
there  is  no  property  here  on  which  it  could 
take  effect.  And  the  order  of  probate  should 
be  general,  since  its  legal  effect  can  be  deter- 
mined afterwards ;  Cameron  v.  JVcUsonj  40 
M.  191. 

7.    Kitoellaneont  as  to  Probate  of  "^lli. 

117.  Probate  must  he  general,  leaving  con- 
struction open.  If  a  will  be  alleged  to  have 
illegal  devises  in  it,  still,  if  it  be  properly  ex- 
ecuted, it  will  be  admitted  to  probate,  and 
the  order  of  probate  will  be  general,  extend- 
ing to  the  whole  will.  The  court  cannot  re- 
strict the  probate  to  such  parts  as  it  may 
deem  of  legal  validity.  The  validity  of  the 
devises  may  be  contested  afterwards ;  Lusk 
y.  Liewis,  3  G.  297.  And  the  rule  is  the  same 
where  the  will  of  a  married  woman,  made  un- 
der a  power  conferred  by  a  settlement,  is  pro- 
pounded for  probate.  The  order  for  probate 
will  be  general,  and  the  question  as  to  what 
property  is  validly  devised  by  it  will  be  after- 
wards determined  upon  proper  proceedings 
tor  that  purpose ;  Cameron  v.  Watson,  40  i3.. 


191.  And  the  rule  is  the  same  upon  the  trial 
of  an  issue  devisavit  vel  non;  Lusk  v.  Lewis. 
Cameron  v.  Watson^  supra. 

118.  Revocation  of  probate  without  notice. 
The  revocation  of  the  probate  of  a  will  by  the 
Probate  Court,  without  notice  to  any  of  the 
lepateea,  and  without  any  issue  being  submit- 
ted to  the  jury,  is  invalid,  and  distribution 
made  after  such  revocation,  as  in  cases  of  in-  ^ 
testacy,  is  no  bar  to  the  claim  of  a  legatee 
for  his  legacy ;  Quinn  v.  Moss,  12  S.  <&  M. 
365. 

XV.  Establishing  Wills  Lost  or  Destroyed. 

119.  Contents  must  he  dearly  proven. 
Where  the  contents  of  a  will  which  has  been 
improperly  destroyed,  are  satisfactorily  pro- 
ven, they  will  be  established  as  the  will  of 
the  testator ;  but  the  policy  of  the  law 
requires  such  contents  to  be  established  by 
the  clearest,  and  most  conclusive,  and  satis- 
factory proof;   Vining  v.  Hcdl.  40  M.  83. 

120.  Proof  of  part  of  covtents.  Whether, 
if  a  part  of  the  contents  be  clearly  proven 
they  can  be  established,  or  whether  it  is 
essential  that  the  whole  contents  be  estab- 
lished; Quceref  But  if  there  be  no  satisfac- 
tory proof  of  the  contents  so  far  as  establish 
any  part  of  the  will,  except  a  clause  revoking 
all  other  wills,  that  clause  will  be  establishec^ 
and  will  have  the  effect  to  revoke  former 
wills.  The  failure  of  the  will  from  want  of 
proof  of  its  contents,  or  from  any  other 
matter  dehors  the  will  does  not  prevent  the 
revoking  clause  from  taking  effect ;  lb. 

121.  Proof  of  contents :  Case  in  judg- 
ment. In  1813,  A.  died,  having  made  a  will, 
by  which  she  bequeathed  certain  slaves  to 
her  children,  specifying  which  slaves  each 
child  was  to  have,  but  providing  thatUhere 
should  be  a  valuation  of  the  slaves,  and  the  * 
shares  of  the  legatees  should  be  made  equal  ^ 
by  money,  and  providing  also  for  a  limitation 
over  to  her  sons  in  case  her  daughter  (one  of 
the  legatees)  died  without  issue. 

The  daughter  died  in  1838,  without  issue, 
but  made  a  will  giving  her  slaves  to  her 
nephew,  a  son  of  one  of  the  brothers,  and  the 
property  was  delivered  to  him. 

The  other  sons  of  A.  sued  for  the  recovery 
of  the  slaves,  under  the  provision  in  the  will 
of  A.,  limiting  them  to  her  sons  on  the  death 
of  the  daughter  without  issue.  The  defend- 
ant denied  the  right  of  A.  to  make  a  will  of 
the  slaves,  and  set  up  a  will  made  by  A.'s 
husband,  by  which  he  bequeathed  all  his 
slaves  to  A.  and  her  children  equally,  to  be 
divided  on  the  youngest  child  arriving  at  13 
years  of  age.  The  defendant  proved  by  his 
father  (one  of  the  sons  of  A.),  about  the  year 
1840,  that  the  witness'  father  (A.'s  husband) 
died  in  1789,  having  made  a  will  which  was 
duly  probated,  lind  afterwards  destroyed  by 
fire,  the  whole  of  the  records  having  also 
been  destroyed,  that  the  said  husband  of  A. 
was  the  owner  of  all  the  slaves,  and  his  will 
was  exactly  like  A.'s,  except  as  to  the  limita- 
tions over,  and  except  as  to  specifying 
the  slaves  each  legatee  was  to   have ;    and 
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that  by  common  consent  of  the  legatees- 
being  cnildren  of  A.,  and  of  A.'s  husband — A. 
was  allowed  to  retain  possession  of  the  slaves, 
and  that  the  will  of  A.  was  carried  into  effect, 
he  being  executor :  Held^  that  the  witness 
being  only  16  or  17  years  old  at  the  death  of 
his  father  (A.'s  husband),  his  deposition  taken 
after  the  lapse  of  half  a  century,  frona  that 
time,  was  insnflBcient  to  establish  the  will  of 
his  father ;  Newell  v.  Newell,  9  S.  &  M.  56. 

XVL  Contestation  of  Wills  and  of  their 
Probate. 

See  Probatb  Court,  121,  et  $eq 

1.  How  Wills  are  to  be  Contested. 

122.  When  by  petition  alone.  A  petition 
seeking  to  annul  an  instrument  which  has 
been  probated  as  a  will,  and  to  set  aside  the 
probate  thereof,  on  the  ground  that  it  ap- 
pears on  its  face  to  be  a  deed,  and  not  a  will, 
raises  purely  a  legal  question,  to  be  deter- 
mined by  the  court ;  and  it  ought  not.  there- 
fore,  to  ask  for  an  issue  devisamt  vel  non,  to 
be  submitted  to  a  jury  ;  Sartor  v.  Sartor  10 
G  760  ;  Wall  v.  Wall.  1  G.  91.  And  so  if  a 
nuncupative  will  be  admitted  to  probate  on  in- 
sufficient proof;  Garner  v.  Lansford.  12  S. 
&  M.  558.  But  in  Cowden  v.  Dohyns  5  S. 
k  M.  82.  a  petition  whs  filed,  attacking  the 
probate  of  a  will  on  the  ground  that  it  ap- 
peared on  its  face  not  to  be  a  will,  and  an 
issue  devisamt  v4  von  was  prayed  for,  and 
the  court  held  thi.s  a  proper  remedy. 

123.  When  issue  devisavit  vel  non  neces- 
sary. When  a  will  has  been  admitted  to  pro- 
bate in  common  form  as  a  will  of  realty,  and 
it  appea»'8  from  the  records,  that  it  was  attested 
and  proved  by  three  wituesse?, — the  proper 
mode  in  which  to  contest  it  as  a  will  of  realty, 

.  is  to  petition  for  an  issue  devisavit  vel  non  ; 
Murray  v.  Murphy,  10  G.  214.  Generally  in 
all  cases  where  the  competency  of  the  te.sta- 
tor,  or  the  due  execution  of  the  will,  accord- 
ing to  the  forms  of  law,  is  involved,  an  issue 
dtrvisavit  vel  non  is  the  proper  remedy,  and 
these  are  the  only  questions  triable  under  that 
issue  ;  Cameron  v.  Watson,  40  M.  191 ;  Lusk 
V.  Lewis,  3  G.  297. 

%,  liiue  Beyisavit  vel  nont  the  Framing  of  it, 
Trial,  &o. 

124.  How  framed :  Duty  of  (he  court  in 
this  respect.  A  petition  was  filed  in  the  Pro- 
bate Court  for  an  issue  devisavit  vel  non.  to 
be  sent  to  the  Circuit  Court,  to  try  the  ques- 
tion of  the  validity  of  a  will,  the  petition  allesr- 
ing  that  the  testator  was  incompetent  to  make 
a  will,  and  that  the  will  was  obtained  bv  fraud. 
A  decree  was  made  *•  that  an  issue  devisavit 
vel  non  h^  made  up  and  sent  to  the  Cirt!uit 
Court,  at  the  next  May  term  thereof.  1852, 
and  that  the  cause  be  continued."  At  the 
next  term  of  the  Probate  Court,  the  petition 
was  dismissed  on  the  ground,  that  tne  peti- 
tioner had  declined  to  tender  an  issue  as  re- 
quired by  the  former  order  of  the  court: 
Held,  that  this  order  was  erroneous ;  that  if 
the  issue  was  not  already  sufficiently  made 


up  on  the  petition  and-  answer,  and  by  tlie 
first  order  of  the  court,  it  was  the  dnty  of 
the  court  to  make  up  the  issue  upon' the 
facts  presented  in  the  petition ;  KeU  v.  Rog- 
ers. 6  C.  83. 

125.  Issue  hosed  on  the  petition.  The  issne 
in  relation  to  the  validity  of  the  will  certified 
to  the  Circuit  Court  to  be  tried  by  a  jury, 
should  be  based  on  the  allegations  in  the 
pleadings,  and  no  issue  should  be  so  made 
up  and  certified,  unless  the  fact  therein  nab- 
mitted  for  trial  be  al'ejred  in  the  petition 
askins:  for  the  issue ;  Hairston  v.  Hairsttm, 
I  G.  276. 

126.  The  issue  should  be  special.  An  issoe 
devisavit  vel  non  should  be  iramed  so  as  to 
try  the  truth  of  the  facts  stated  in  the  peti- 
tion as  the  grounds  of  avoiding  the  will.  A 
general  issue,  "whether  the  writing  produced 
be  the  will  of  the  testator  or  not,"  is  |unne- 
cessarv,  if  not  improper ;  Payne  v.  Banks.  3 
G.  292. 

Yet  if  such  general  issue  be  made  up,  the 
question  of  fraud  in  procuring  the  will  may 
be  appropriately  tried  under  it;  Hairston  J 
Hairston.  I  G.  276. 

127.  As  to  what  is  triable  in  an  issue  de- 
visavit vd  non.  see  ante.  96,  117,  123. 

12H.  Vrrdict.  A  verdict  that  •*  R.  H.  was 
of  sound  and  disposing  mind  at  the  time  of 
making  his  will,  and  that  the  same  was  exe- 
cuted and  attested  according  to  law."  is  sob- 
stantially  responsive  to  the  following  issues 
submitted  to  the  jury  : 

1.  *'  Whether  R.  H.  was  of  sound  and  dis- 
posing mind  at  the  time  of  the  execution 
of  the  will."  2.  **  Whether  the  writing  pur- 
porting to  be  the  last  will  and  testament  of 
said  R.  H.,  be  his  last  will  and  testament  or 
not." 

129.  Effect  of  a  judgment  suMaining  the 
will.  Where  the  validity  of  a  will  has  been 
contested  according  to  law,  and  sustained,  the 
decree  is  conclusive  against  all  parties  in- 
terested, infants  as  well  as  adults,  and  whe- 
ther they  were  parties  to  the  proceeding  or 
not ;  Scott  V.  Calvit,  3  H.  148. 

130.  Effect  of  judgment  annulling  it.  A 
judirment  on  a  verdict  rendered  against  the 
validity  of  a  will,  annuls  it  ab  initio,  although 
the  judgment  recite  that  the  will  is  ''annulled 
from  that  Jay  hence ;"  KeUy  v.  Davis,  8  G. 

131.  Parties.  If  the  Probate  Court,  at  the 
instance  of  the  legatees,  refuse  to  allow  them 
to  be  made  parties  with  the  executor  to  an 
issue  devisavit  vel  non,  the  contestant  can- 
not complain;  the  error,  if  any.  not  being  to 
his  prejudice;  Graves  v.  Edwards,  3  G.  305. 

132.  Probate  in  common  form  no  evidence 
on  the  trial.  The  record  of  the  probate  of  the 
will,  in  common  form,  being  ex  parte,  and 
made  without  notice  to  the  heirs,  is  not  ad- 
missible in  evidence,  on  the  part  of  the  exe- 
cutor, on  the  trial  of  an  issue  devisavit  vd 
non  ;  Edwards  v.  Oaulding,  9  G.  1 18. 

133.  Costs,  The  costs  of  an  unsacce.ssfiil 
attack  on  a  will  cannot  be  taxed  against  the 
estate ;  Piper  v.  Heather ington,  3  6.  306. 

134.  As  to  ^ect  of  pendency  of  the  issM 
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devifiavit  vd  non  on  the  powers  of  the  exe- 
cutor, sfe  ante^  l(J4. 

13n.  As  to  the  powers  and  duties  of  an 
executor  in  reference  to  an  issue  devisavit 
vet  non.  see  Exbcutor  and  Administrator, 
217,  218.  219.  ' 

136.  Contesting  foreign  will.  'Vhe  Probate 
Court  has  jarisdiction  to  admit  to  probate 
and  record  an  authenticated  copy  of  a  will, 
made  and  probated  in  another  State,  where 
the  testator  was  domiciled;  and  its  jud<rment 
allowing  the  probate  of  such  will  cannot  be 
attacked  collaterally,  but  only  in  a  direct 
proceeding  for  that  purpose ;  Crusoe  v.  But- 
ler, 7  G.  150. 

XVII.    HifioellaneoTiB. 

137.  Dev^ising  after  acquirid  land.  By 
statute  (H.O.  649,  Rev.  Code  ot  1857,  p. 
432),  it  is  competent  to  make  a  will  devising 
land  acquired  after  the  making  of  the  will, 
just  as  at  common  law,  after  acquired  per- 
sonalty could  be  bequeathed.  A  will  of 
really  here,  just  like  a  will  of  personalty,  is 
ambulatory  till  the  testator's  death,  and  if 
general  words  be  used  in  it,  disposing  of  tes- 
tator's whole  property,  all  that  he  has  at  the 
time  of  his  denlh— but  realty  and  personalty 
— will  pass;  Doe  v.  Wj/nne,  1  C  251. 

138.  Same:  Case  in  judgment.  A  testa- 
tor afttr  directing  the  payment  of  his  debts, 
bequeathed  to  his  wife,  *'  all  the  balance  of 
his  property  both  real  and  personal,  to  hold 
to  her  exclusive  benefit:"  Held,  that  this 
was  a  manifestation  of  an  intention  of  the 
testator,  to  give  his  wife  all  the  estate  he  had 
at  the  time  of  his  death  ;  lb.     See  post,  74. 

1 39.  Devise  of  interest  under  a  will  whtn 
testator  is  aiive.  A  devisee  in  a  will,  who  dies 
before  the  tesiator.  has  no  power  by  his  will, 
to  dispose  of  the  devise  to  him  in  the  first 
will — though  the  first  testator  afterwards  die, 
w^ithout  changing  the  devise  to  him  In  such 
a  case,  if  the  devisee  be  a  child  of  the  first 
testator,  the  legacy  or  devise  is  not  lapsed, 
but  under  our  statute,  it  would  go  to  the 
children  of  the  deceased  devisee,  in  the  same 
manner  as  if  the  devisee  had  survived  the 
testator,  and  died  unmarried  and  intestate; 
and  hence,  his  widow  has  no  interest  in  it ; 
Pate  v.  Pate,  40  M.  750. 

140.  Tak  ng  under  and  against  a  will: 
JLapsed  legacy,  S^c  And,  iu  such  a  case,  if 
the  deceased  devisee  by  his  will,  devise 
property  which  he  then  owned,  to  his  wid<)w 
and  children,  and  also  attempt  to  give  his 
widow  and  children  an  interest  in  the  devise 
to  him,  contained  in  his  father's  will,  the 
widow  cannot  get  compensation  out  of  the 
property  which  the  devisee  really  owned,  and 
bad  a  right  to  dispose  of,  for  her  loss  in 
the  devise  contained  in  the  father's  will, 
bat  she  must  take  alone  her  share  in  the 
property  which  her  husband  owned,  and  the 
children  will,  under  the  statute,  take  the 
whole  devise  in  ihe  will  of  the  grandfather; 
Jb. 

141.  As  to  wills  by  wards  in  favor  of  guar- 
dians, see  GuARDiAM  amd  Ward,  32,  et  stq. 


142.  Sale  of  land  'devilled  to  be  divided. 
The  te»tator  by  his  will  devised  all  his  e.^tate 
to  his  widow  and  children  in  equal  shares,  and 
directed  that  his  slaves  and  other  property 
should  be  kept  together  on  his  farm,  under 
the  control  of  his  widow ;  and  thai  distribu- 
tion of  the  personalty  should  be  made  to 
each  of  his  children  as  they  should  respect- 
ively arrive  at  full  age  or  marry ;  and  then 
when  Ills  youngest  child  should  arrive  at  full 
age,  or  marry,  his  real  estate  should  be  then 
divided,  but  reserving  the  right  to  any  one  of 
the  legatees  to  have  the  land  sold  for  a  divi- 
sion. The  executors  nominated  in  the  will 
renounced,  and  letters  of  administration  were 
granted  on  the  estate  to  the  widow  and  her 
second  husband,  who  settled  up  the  estate 
and  closed  the  administration.  Afterwards, 
on  petition  of  one  of  the  devisees,  a  division 
was  made  of  the  realty  under  an  order  of  the 
Probate  Court  and  the  guardian  of  one  of  the 
minors  procured  an  order,  to  sell,  and  did  sell 
the  share  of  his  ward :  Held,  that  the  provi- 
sion in  the  will  restricting  the  division  of  the 
realty  till  the  youngest  child  became  of  age, 
or  married,  was  material,  and  vested  a  valu- 
able right  in  the  minor  distributees,  and  could 
not,  therefore,  be  disregarded  by  the  Pro- 
bate Court,  and  that  the  sale  made  by  the 
guardian  of  his  ward's  interest  was  void  ; 
Shipp  V.  Whedess.  4  G.  646. 

143.  Contract  to  make  a  will.  A  party 
who  receives  a  deed  conveying  to  him  prop- 
erty absolutely,  may  in  consideration  thereof, 
bind  himself  by  parol  to  dispose  of  the  prop- 
erty by  will,  to  a  designated  beneficiary,  and 
if  he  execute  the  will  in  pursuance  of  the 
contract,  it  will  be  irrevocable;  and  if  he  fail 
to  execute  it,  it  will  be  a  fraudulent  violation 
of  his  contract,  against  which  equity  will  give 
relief  to  the  beneficiary ;  Anding  v.  Davis, 
9  G.  574. 

144.  Wills  by  ward  in  favor  of  guardian. 
See  Guardian  and  Ward,  33,  ei  seq. 


1.  Defect  in  waived  by  plea.  A  defect  in 
the  writ  cannot  be  taken  advantage  of 
after  plea  to  the  writs  ;  Stevens  v.  Richer y  1 
H.  .522. 

2.  Hea  in  abatement :  Oyer.  By  statute, 
certain  defects  in  the  writ  mny  be  taken  ad- 
vantage of  by  plea  in  abatement ;  on  such  a 
plea  oyer  is  not  necessary.  A  variance  be- 
tween the  writ  and  declaration  may  be  taken 
advantage  of  by  demurrer  as  well  as  by  plea 
in  abatement;  Gilleland  v.  Wilkins,  1  H. 
.574. 

4.  Endorsement  on  the  writ.  The  endorse- 
ment ol"  notice  of  the  cuuse  of  action  required 
by  ihe  statute  (Poindexter's  Code,  107).  to  be 
made  on  the  writ  by  the  clerk  or  plaintiflTs 
attorney,  is  mere  notice,  and  if  it  set  out 
more  than  the  statute  requires,  the  excess  is 
surplusage;  and  if  erroneous  in  the  excess.  It 
is  immaterial.  Hence,  an  error  in  the  notice 
as  to  the  place  at  which  the  note  sued  on  waa 
made  payable,  is  immaterial;  Waljcer  v. 
TunstaU,   3   H.  259. 
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5.  Same.  Tiarger  damages  than  those  stated 
in  the  eDdorsement  may  be  recovered  if  they 
do  not  exceed  the  amount  claimed  in  the  de- 
claration; Lynch  y,  ComW  of  Sinking  Fund, 
4  H.  377. 

6.  Writ  a  'part  of  the  record,  ITie  writ, 
nnder  the  practice  in  this  State,  is  a  part  of 
the  record,  and  a  variance  between  it  and 
the  declaration  as  to  the  amount  of  damages 
claimed,  may  he  taken  advantage  of  by  plea 
in  abatement;  Walker  v.  Walker,  6  H.  500; 
and  being  part  of  the  record,  oyer  is  unne- 
cessary to  take  advantage  by  plea  in  abate- 
ment, of  a  variance  between  it  and  the  declara- 
tion (citing  Officers  of  Court  v.  Fisk,  7  H. 
403;  Kihhle  v.  Butler,  U  S.  &  M.  207); 
■Pierce  v.  Lacey,  1  0.  193. 

7.  Variance :  Instance.  If  the  writ  de- 
scribe the  plaintiffs  as  partners,  and  the 
declaration  do  not,  the  variance  will  be  fatal 
on  plea  in  abatement ;  Ih. 


W^ii  of  Mrrat[. 

See  Appkal. 

I.  When  it  lies,  and  what  examinable  under  it. 

/.   Only  lies  from  final  judgment  and  decree.  x 
2.  Docs  not  lie  front  judgment  on  voluntary 

nonsuit 5 

J.  After  forthcoming  bond 6 

4    When  the  judgment  is  void. lo 

J.  i'rom  judgment  on  habeas  corpu* ii 

b.  Miscellaneous ' is 

II.  Issuance,  teste,  petition  for,  citation i8 

III.  In  whose  favor  and  against  whom  it  is  allowable  34 

IV,  The  parties  to  the  writ,  summons  and  severance,  31 
V.  Writ  of  error  after  dismissal  ot  appeal,  or  of  prior 

writ 32 

VI.  Bars  to  the  writ „ 33 

VII,  The  writ  of  error  bond 39 

VIII.  Miscellaneous 43 

I.    When    it  Lies,    and  what    Examinable 
Ui.der  it. 

1.  Only  lies  from  Final  Judgment  or  Deoree. 

1.  Same.  A  writ  of  error  lies  only  from  a 
final  order  or  decree,  except  in  cases  specially 
authorized  by  statute ;  Bank  of  Lexington 
v.  Taylor.  2  S.  &  M.  27  ;  Hickinghottoni  v. 
Shell.  3  id.  588  ;  Terry  v.  Robins,  5  id.  291  ; 
Stebbins  v.  Niles,  13  id.  307 ;  Pickle  v.  Hoi 
land,  2  C  566 ;  Ddworth  v.  Fooi^hee,  5  G. 
288. 

2.  Same:  Instances  from  Circuit  Court. 
Hence,  a  writ  of  error  will  not  lie,  when  ex- 
ceptions are  taken  to  a  judgment  granting  a 
new  trial,  until  after  a  new  trial  has  been  had. 
and  a  final  judgment  rendered ;  Bank  of 
L'xington  v.  Taylor,  2  S.  &  M.  27 ;  Terry  v. 
Eobins,  5  id.  291. 

3.  Same:  Instances  from  Chancery  Court 
It  does  not  lie  from  an  interlocutory  order 
overruling  a  demurrer  to  a  bill ;  Hickingbottom 
V.  Shell,  3  S.  &  M.  588.  Nor  from  any  inter- 
locutory order  m  chancery ;  the  remedy  in 
such  cases  is  bv  appeal ;  Stebbins  v.  Niles,  13 
S.  &  M.  307 ;  Pickle  v.  HoUand,  2  C.  566. 

4.  Same :  Instance  from  Probate  Court. 
It  will  not  lie  from  an  interlocutory  order  in 
the  Probate  Court,  overruling  defendant's 
demurrer  to  a  petition  for  distribution ;  Dil- 
wor.h  V.  Fooshee,  5  G.  288. 


8.   Does  not  Lie  from  Judgment  on  Vohnttry 
Honsuit. 

5.  Same.  A  writ  of  error  does  not  lie  from 
a  judgment  on  a  voluntary  nonsuit,  to  exam- 
ine  the  ruling  of  the  court,  which  caused  such 
nonsuit  to  be  taken  ;  Ewing  v.  GlidweU,  3 
H.  332  ;  Thornton  v.  Dtmoss.  5  S.  &  M.  609; 
Copdand  v.  Mears,  2  id.  519 ;  Greenlee  v. 
McCoy,  1  G.  588. 

8.   After  Forthooming  Bond. 

6.  Same.  A  writ  of  error  is  not  allowable 
to  reverse  the  original*  judgment,  after  forth, 
coming  bond  has  been  given  and  forfeited; 
Stamps  V.  Newton,  3  H.  34.  But  it  is  allow, 
able  after  the  giving  of  the  bond  and  before 
forfeiture;  Davis  v.  Jordon,  5  H.  1:95. 

7.  Same :  Where  one  defendant  did  not 
join  in  the  bond.  There  were  three  defend- 
ants in  the  original  judgment,  and  a  forth- 
coming  bond  was  given  and  forfeited  by  two 
alone,  and  a  writ  of  error  was  afterwards  sued 
out  in  the  name  of  all  three :  Htld,  that  the 
writ  would  be  dismissed  as  to  the  two  who 
had  given  the  bond  ;  and  as  to  the  other,  he 
was  discharged  from  the  judgment;  Sanders 
V.  MvDoivell,  4  H.  9. 

8.  Same:  Where  judgment  is  against 
makers  and  endorsers.  The  statute  (H.  &  H. 
p.  .541.  i  50),  provides  that  no  writ  of  error 
shall  be  granted  in  a  case  where  a  forthcom- 
ing bond  has  been  given  and  forfeited  Ordi- 
narily, where  the  judgment  is  joint  against 
several  defendants,  if  one  has  given  a  forth- 
coming bond  and  it  is  forfeited,  the  writ 
would  be  barred  as  to  the  others  (for  the 
giving  and  forfeiture  of  the  bond,  is  a  dis- 
charge of  the  judgment) ;  but  the  statute  re- 
quiring mukers  and  endorsers  to  be  sued  in 
the  same  action,  provides,  that  new  trials 
may  be  granted  as  to  part  of  the  defendants, 
and  refused  as  to  the  others.  This  rule  allows 
the  High  Court,  on  a  writ  of  error  by  all.  to 
affirm  as  to  part  and  to, re  verse  as  to  part, 
and  as  to  sucn  cases,  is  a  change  of  the  role, 
which  requires  reversal  as  to  all  the  defend- 
ants,  if  the  judgment  be  erroneous  as  to  one: 
Hence,  if  under  such  a  ludgnient  an  execn- 
tion  be  issued  against  the  maker  alone,  and 
he  give. a  forthcoming  bond,  which  is  forfeited, 
it  is  no  bar  to  a  writ  of  error  by  the  endor- 
ser; Dorsey  v  Merritt,  6  H.  390. 

9.  Same :  Wdl  lit  to  judgment  on  motion 
to  qua^h  the  bi»nd.  A  writ  of  error  will, 
nevertheless,  lie  to  a  judgment  on  a  motion  to 
quash  a  forthcoming  bond,  that  being  a  dis- 
tinct  and  independent  judgment  from  the 
original ;  Bank  of  United  States  v.  Patron, 
5  H.  200 ;  tuckett  v.  Graves,  6  S.  &  M.  3^. 

4.   Where  the  Judgment  is  Void. 

10.  Same:  Case  in  judgment.  A  judg- 
ment rendered  by  the  Circuit  Court  on  a  ver- 
dict found  on  an  issue  sent  to  it  by  the  Pro- 
bate Court,  for  trial  by  jury,  is  an  utter 
nullity ;  the  sole  duty  of  the  Circuit  Court 
being  to  try  the  issue  and  certify  the  finding 
lo  the  Probate  Court;  and  if  the  Circuit 
Court  entered  judgment,  it  being  without  juris- 
diction and  void,  a  writ  of  error  will  not  lie 
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to  reverse  it ;  Wallace  v.  Wtngate,  6  S.  &  M. 
151.  And  when  are  nttachment  for  rent  DOt 
due  has  been  issued  and  levied,  and  tenant, 
under  the  statute,  had  released  the  levy,  by 
giving  security  for  the  rent,  and  on  the  note 
80  given  an  action  was  brought,  to  which  the 
defendant  pleaded  payment,  and  then,  on  his 
motion,  the  court  quashed  the  attachment 
without  any  trial  on  the  issue  made  by  the 
pleading :  it  was  held  that  no  writ  of  error 
would  lie  from  that  judgment,  as  the  attach- 
ment had  performed  its  office,  and  was  no 
part  of  that  proceeding  on  the  note  for  rent, 
and  its  quashal  was  no  bar  to  a  trial  on  that 
issue ;  Varr  v.  Coopwood,  2  C.  256. 

6.    From  Judgment  on  Habeas  Corpus. 

11 .  Writ  of  error :  The  remedy.  No  appeal 
lies  from  the  judgment  of  a  circuit  judge,  in 
vacation,  rendered  on  a  habeas  corpus  for  the 
recovery  of  slaves ;  the  remedy  is  by  writ  of 
error  ;  Steele  v.  Shirley,  9  S.  &  M.  382 ;  Steele 
V.  Shirley.  13  id.  196;  Covington  v.  Arling- 
ton. 3  G.  144;  the  writ  was  allowed  in  this 
case  without  objection ;  Hardy  v.  Smith.  3  S. 
&  M.  316;  and  in  Naiiona  v.  Alvis.  3  8.  k  M. 
338,  where  the  judgment  on  the  habeas  cor- 
pus was  rendered  in  term  time.  And  so,  the 
writ  is  allowed,  as  a  right,  to  reverse  the  judg- 
ment of  a  court  or  judge,  refusing  bail  in  a 
criminal  case  ;  Moore's  Case  1  G.  137. 

6.    Xifoellaneous. 

12.  AVowable  generally  from  the  Circuit 
Court.  Under  the  general  provisions  of  the 
statute,  writs  of  error  are  allowable  to  re- 
vise the  final  judgment  of  the  Circuit  Court 
in  all  civil  cases,  unless  there  be  an  express 
prohibition  in  a  particular  case ;  and  hence,  a 
writ  of  error  will  lie  from  a  judgment  of  the 
Circuit  Court,  confounding,  or  setting  aside, 
the  verdict  of  a  jury  of  inquest,  summoned  to 
assess  the  damages  accruing  to  the  owner  of 
land  from  the  location  of  a  railroad  thereon, 
if  there  be  no  express  proliibition  of  it  in  the 
statute  authorizing  the  assesaraent ;  N  0.  J. 
^  O.N  R.  R.  Co.  V.  Htmphill.  6  G.  17. 

13.  For  correction  of  errors  in  final  pro- 
Cf'ss.  A  writ  of  error  will  not  lie  to  correct 
irregularities  of  a  clerk  in  issuing  process 
after  final  judgment.  If  the  jud.jment  of  the 
court  award  final  process,  the  regularity  of 
that  order  will  be  examined  on  writ  of  error ; 
Hicks  V.  Mutphy,  W.  66. 

1 4.  No  writ  from  Special  Court  to  try  un- 
law/'al  detainer.  A  writ  of  error  will  not  lie 
fro  in  the  High  Court  to  the  Special  Court, 
composed  of  justices  of  the  peace,  to  try 
writs  of  unlawful  detainer,  or  forcible  entry, 
the  remedy  is  by  appeal  to  the  Circuit  Court ; 
Hobertson  v.   Williams.  6  H.  579. 

1.^.  From  the  Criminal  Court  of  Adams 
counfy.  No  writ  of  error  lies  to  reverse  the 
judgments  of  the  Criminal  Court  of  Adams 
county.  Holmes'  Case,  W.  415. 

16.  What  examinable  on  the  writ.  Not- 
withstanding the  general  rule,  that  a  writ  of 
error  dues  uot  bring  up  for  ezaminatioQ  any- 


thing which  transpired  after  final  judgment 
(see  HioH  Court,  16),  yet,  if  a  final  decree  on 
pro  confesso  be  set  aside,  and  the  answer  of 
defendant  be  allowed  to  be  filed,  and  after- 
ward, on  rehearing  the  order  annulling  the 
final  decree  be  itself  set  aside,  and  the  an- 
swer taken  from  the  file,  and  the  original 
decfee  reinstated,  a  writ  of  error  sued  out 
from  the  original  final  decree,  will  bring 
under  review  all  the  above  subsequent  pro- 
ceedings ;  McGowan  v.  James,  12  S.  &  M. 
445. 

17.  As  to  what  is  examinable  on  writ  of 
error  to  a  decree  on  a  bill  of  review^  see  High 
Court,  19. 

n.  IsBuance  and  teste,  Petition  for,  and 
Oitation. 

18.  That  it  is  issued  by  circuit  clerk,  and 
tested  in  the  name  of  the  chief  justi<e,  see 
High  Court,  1.\ 

19.  Issued  according  to  law  in  force  at  its 
date.  A  writ  of  error  is  good  if  issued  in 
accordance  with  the  law  in  force  at  its  date. 
An  act  was  passed  22d  February,  1840, 
changing  the  terms  of  the  High  Court  from 
December  to  July,  which  act  went  into  opera- 
tion on  22d  April,  1840.  Writs  of  error  sued 
out  between  the  date  of  its  passage  and  the 
date  of  its  operation,  should  be  according  to 
the  old  law,  and  if  plaintiff*  in  error  after  22d 
April,  1840.  sue  out  an  alias  citation  return- 
able to  July  term,  it  will  be  good,  though  the 
writ  of  error  issued  before  tnat  date  was  re- 
turnable in  December;  Wells  v.  Woodley,  5 
H.484. 

20.  By  what  clerks  the  writ  issued.  Writs 
of  error  may  be  issued  by  the  clerks  of  the 
Circuit  and  Chancery  Courts,  or  by  the  clerk 
of  the  High  Court.  When  issued  by  the 
former,  thvy  act  as  clerks  of  the  High  Court ; 
Natchez  Ins.  Co.  v.  Stanton.  4  H.  7. 

21.  The  petition.  If  there  be  no  petition 
for  a  writ  of  error  in  the  record,  it  will  be 
presumed  that  the  clerk  of  the  court  below 
did  his  dutv,  and  issued  the  writ  only  on  peti- 
tion ;  Tombigbee  R.  R.  Co.  v.  Bell  4  S.  &  M. 
685. 

22.  Citation:  Description  of  the  judgment. 
If  the  citation  on  a  writ  of  error  be  directed 
to  the  defendant  in  error,  or  his  attorney  of 
record,  by  name,  and  describe  the  judgment 
80UL''ht  to  be  revised,  as  against  the  plainti^ 
in  error,  by  name,  without  stating  in  whose 
favor  it  is,  this  will  be  sufficiently  certain  to 
notify  the  defendant  in  error  that  the  judg- 
ment sought  to  be  revised,  is  in  his  favor ; 
Demoss  v.  Camp.  5  H.  516. 

23.  On  whom  citation  served  A  citation 
may  be  served  on  the  defendant  in  error,  or 
on  his  attorney  of  record ;  Wilcox  v.  Mitchell, 
4  S.  &  M.  744. 

m.    In  whose  Fayor  and  against  whom  the 
Writ  is  Allowable. 

24.  Any  person  interested  entitled,  though 
no  party.  Any  person  whose  interests  are 
affected  by  a  judgment  may  sue  out  a  writ  of 
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error  to  it.  A  deputy  sheriff,  who  is  no  party 
to  the  motion,  may  sue  out  a  writ  of  error 
from  the  j Pigment  of  the  Circuit  Court,  ren- 
dered on  a  motion  made  by  the  defendant  in 
execution,  to  set  aside  a  sheriff's  sale,  at 
which  the  deputy  was  a  purchaser  ;  Floumoy 
V.  SmitK  3  H.  62. 

24.  Same:  Another  instance,  A  judg- 
ment was  rendered  against  three  ;  one  gave 
a  forthcoming  bond,  which  was  forfeited.  On 
motion,  the  bond  was  quashed,  and  the  judg- 
ment of  quashal  was  reversed  by  writ  of 
error  by  the  two  defendants  in  the  original 
judgment,  who  did  not  join  in  the  bond.  The 
point  was  made,  and  elaborately  argued,  that 
they  had  no  such  interest  in  the  order  quash- 
ing the  bond  as  would  authorize  them  to 
preset'  a  writ  of  error  to  revise  it;  but  it 
does  not  Appear  that  there  was  any  motion  to 
quash  the  writ,  nor  any  plea  attacking  it. 
The  court  say  nothing  about  this  point,  but 
reverse  the  judgment ;  Shields  v.  Graves,  6 
H.  262. 

25.  Record  miLst  show  interest.  The  plan- 
tiff  in  error  must  be  shown  bv  the  record  to 
have  an  interest  in  the  suit.  If  he  have  no 
interest  he  cannot  be  prejudiced  by  the  judg- 
ment;  Dougherty  v.  Uompton,  3  S.  &  M.  lUO. 

26.  Where  the  inferettt  has  ceased.  Where 
the  indgmeul  is  for  real  property,  and  ihere 
has  been  an  accord  and  satisfaction  between 
the  parties,  by  which  the  title  of  plaintiff  in 
error  has  ceased,  then,  perhaps,  ne  has  no 
such  interest  as  will  enable  him  to  maintain  a 
writ  of  error ;  Gordon  v.  Gtbbs,  3  8.  &  M. 
473.    See  post,  34 

27.  Assignee  of  judgment  rwt  entitled  to, 
A  writ  of  error  or  appeal  must  be  prosecuted 
in  the  name  of  the  parties,  to  the  record  ;  an 
appeal  or  writ  of  error  prosecuted  in  the  name 
of  an  assignee  of  a  judgment,  from  an  order  of 
the  court  quashing  the  execution,  will  be  bad, 
and  will  be  dismissed ;  Beazley  v.  Prentiss^ 
13  S.  &  M.  97. 

28.  Right  of  administrator  de  bonis  non. 
An  administrator  de  bonis  non,  is,  by  our 
statutes,  in  full  privity  with  the  administra- 
tor in  chief,  and  may  prosecute  or  defend  a 
writ  of  error  to  revise  a  judgment  against, 
or  in  favor  of  his  predecessor,  without  revivor ; 
Mayer  y.  McLure.  7  G.  389. 

29.  Writ  lies  against  administrator.  Where 
the  plaintiff  in  ihe  court  below  dies  after 
judgment,  a  writ  of  error  will  lie  a^fainst  his 
administrator,  without  revivor  ;  N.  0,  J.  Sf  G. 
N.  R.  R,  Co,  V.  Rollins,  7  G.  384. 

And  in  such  cases,  where  the  writ  is  sued 
out  against  the  administrator,  a  scire  facias 
ad  audiendum  errores,  may  issue  from  the 
High  Court,  to  notify  him  of  the  pendency  of 
the  writ ;  Mayer  v.  McLure,  7  G.  389. 

30.  Surety  on  forthcoming  bond.  Where  a 
forthcoming  bond  has  been  given  and  forfeited, 
and  quashed,  and  a  writ  of  error  is  presented 
to  revise  the  judgment  of  the  court,  entering 
satisfaction  of  tl^  original  judgment,  it  will 
not  be  error  to  include  in  the  writ  as  defend- 
ants, the  sureties  on  the  forthcoming  bond ; 
Tombigbee  R,  R.  Co.  t.  Bell,  4:  8.  &  M. 
68j. 


IV.  The  Parties  to  the  Writ,  Summ(nii 
and  Severanoe. 

31.  See  High  Court, 23,23a.  Appkal22,27. 

T.  Writ  of  Error  after  Dismissal  of  Appeal, 
or  Prior  Writ 

32.  See  High  Court,  24. 

VI.  Bars  to  the  Writ. 

33.  Release  of  errors.  A  release  of  errors 
is  a  bar  to  a  writ  of  error  to  that  judgment, 
and  maybe  so  pleaded.  The  release  of  errors 
is  binding,  if  made  on  a  valuable  considera- 
tion ;  and  forbearance  to  execute  the  judg- 
ment, for  a  definite  and  fixed  period,  is  a 
valuable  consideration  for  the  release  of 
errors  ;  Barnes  v.  Moody,  5  H.  636. 

The  release  must  be  pleaded  ;  it  cannot  be 
set  up  by  motion  to  dismiss ;  Vick  r,  Matd- 
ding.  I  H.  217;  Prodot  v.  McCc''b,2  0. 
169. 

34.  Accord  and  satisfaction  no  bar.  Ac- 
cord and  satisfaction  of  the  judgment  be- 
low, is  not  good  plea  in  bar  of  a  writ  of 
error  to  revise  that  judgment ;  for  notwith- 
standing satisfaction  and  payment  of  a  judg- 
ment, the  defendant  is  entitled  to  have  it 
reversed  if  erroneous.  The  rule  is  probably 
different,  where  the  judgment  is  for  really 
(see  ante,  26) ;  Gordon  v.  Gibbs,  3  M.  473. 

35.  Judgment  appearing  satisfied  of 
record'  It  is  no  objection  to  a  writ  of  error 
to  revise  a  judgment  ordering  entry  of  satis- 
faction of  another  judgment,  that  the  last 
judgment  appears  satisfied  of  record,  since 
that  is  the  very  point  the  writ  is  brought 
to  contest ;  Tombigbee  R.  R,  Co.  v.  BtU,^  4  S. 
&  M.  685. 

36.  Statute  of  limitations.  See  Limfta- 
TioN  OF  Actions,  84. 

37.  Statute  must  be  pleaded  in  High  Court. 
On  the  trial  of  a  motion  to  quash  an  execu- 
tion because  it  had  been  issued  in  violation  of 
a  supersedeas^  the  writ  of  error,  bond  and 
supersedeas  were  produced,  but  no  writ  of 
error,  and  the  time  in  which  the  writ  could 
issue  had  elapsed  :  Held^  tkat  the  bond  and 
supersedeas  could  not  on  that  showing  be  con- 
sidered as  void,  as  the  writ  of  error  may  have 
been  pending  in  the  High  Court,  and  if  it 
had  never  been  issued  the  statute  of  limita- 
tions could  not  be  pleaded  to  it  in  the  court 
below,  and  the  proper  mode  of  getting  rid  uf 
the  supersedeas  wais  to  move  in  the  High 
Court  to  dismiss  the  writ  of  error ;  or  if  it 
had  been  issued,  to  plead  the  statute  of  limi- 
tations there  (citing  Crafg  v.  Butler.  5  C. 
628);    Trtadwdl  v.  Hemdon,  41  M.  38. 

38.  As  to  confession  of  judgment  as  a 
bar,  see  High  Court,  6. 

Vn.    The  Writ  of  Error  Bond. 

See  High  Court,  20,  et  seq.    Appeal,  3,  6. 

39.  The  condition  of  the  bond.  The  writ 
of  error  bond  must  have  a  condition  to  per- 
form the  sentence  or  decree  which  the  High 
Court  may  render  in  the  case,  or   the  cause 
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will  be  dismissed.  The  condition  of  the 
bond  in  this  case  was:  *'That  if  said  R. 
shall  prosecute  to  effect  his  said  writ  of  er- 
ror, or  failing  therein,  shall  pay  and  satisfy 
the  judgment  of  said  court,  together  with  all 
damages,  interests  and  costs,  as  the  High 
Court  of  Errors  and  Appeals  shall  awanl  in 
the  premises,  then  the  above  obliiration  is 
void,"  &c. :  Hdd  good ;  Rogers  v.  Gatloway, 
3  H.  58 ;  sed  vide  next  section,  as  to  defect  in 
bond. 

40.  Bond  not  necessary :  Effect  of  defec- 
tive bond.  The  giving  of  a  bond  is  not  ne- 
cessary to  the  suing  out  of  a  writ  of  error ; 
it  is  necessary  to  make  the  writ  operate  as  a 
supersedeas^  and  if  the  bond  is  defective,  the 
writ  of  error  will  be  good,  th'^ngh  the  super- 
sedf-as  will  be  discharged  ;  Wills  v.  Woowet/, 
.5  H. 484 ;  S,  P. .Bash'ns  v.  May^  9  S.  &  M.  373. 
The  writ  of  error  may  issue  without  a  bond  ; 
Tombf'gbee  R.  R,  Co.  v.  Bell  4  S.  &  M.  68.i ; 
Strphens  v.  Hood,  9  S.  &  M.  75.  But  the 
rule  is  different  in  appeals.  See  Appeal,  2 
to  6. 

41.  Same:  Defective  bond :  Time  to  per- 
fect. The  statute  requires  two  sureties  to  a 
writ  of  error  bond ;  if  only  one  surety  be  on 
the  bond,  the  supersedeas  is  illegal,  and  time 
will  not  be  given  to  perfect  the  bond  ;  but  the 
supersedeas  will  be  at  once  discharged ;  Bas- 
kmv.  May,  9  S.&M,  313. 

42.  Original  bond  may  be  filed  in  High 
Court:  Evidence  of  its  approved.  If  the 
original  writ  of  error  bond  be  sent  up  with 
the  transcript  to  the  High  Court,  it  will  be 
sufficient,  and  filing  it  among  the  papers  by 
the  clerk  is  sufficient  evidence  of  his  approval 
of  it ;    Wells  V.   Woodley,  5  H.  484. 

See  h)UPERSEDBAS. 

ViJI.  MisoellaneoTis. 

43.  No  writ :  Effect  of:  Alias.  Where 
no  writ  of  error  has  ever  issued,  the  cause 
will  be  dismissed  from  the  docket ;  if  it  has 
been  lost,  a  new  one  will  be  granted; 
Stephens  v.  Hood^  9  S.  &  M.  75. 

50 


44.  Failure  to  serve  citation  no  cause  for 
dismissing  the  writ.  Where  the  plaintiff  in 
error,  on  the  day  he  sued  out  the  writ  of 
error,  sent  citations  to  the  sheriflT  of  the 
proper  county  (o  be  served  on  defendants  in 
error,  the  failure  of  the  sheriff  to  execute  the 
citations  is  not  a  fault  of  the  plaintiff  in 
error,  and  is  not  cause  for  a  dismissal  of  the 
writ ;   Wilcox  v,  Mitchell.  4  S.  &  M.  744. 

45.  Writ  of  error  allowable  before  the  term 
expires.  A  writ  of  error  may  be  proFecuted 
from  a  final  judgment  or  decree  immediately 
after  its  rendition,  and  before  the  end  of  the 
term  at  which  ic  is  rendered ;  Byni  v. 
Jeffries.  9  G.  533. 

46.  As  to  effect  of  reversing  on  wr/t  of 
error  a  judgment  quashing  an  attachmenty 
on  the  liability  of  grantee^  see  Garnishment, 
35. 

W^it  of  grroii  goTHtti  S^K^* 

1.  The  writ  to  a  judgment  on  forthcoming 
bond.  Whether  a  writ  of  error  coram  nobis 
will  lie  to  a  judgment  on  a  forthcoming  bond ; 
Qmere?  The  court  intimate  it  will  not; 
FtlloWH  v.  Griffin,  9  S.  &  M.  362. 

2.  From  what  court  issued.  A  writ  of 
error  coram  nobis  must  be  issued  in  the  same 
court  in  which  the  judgment  sought  to  be 
corrected  by  it  was  rendered.  Hence,  the 
Circuit  Court  to  which  a  cause  is  remanded 
by  the  High  Court,  cannot  entertain  the  writ 
to  correct  an  error  of  fact  in  the  judgment  of 
the  High  Court,  affirming  the  judgment  of 
the  Circuit  Court  The  writ  should  issue 
from  the  High  Court;  Land  v.  Williams, 
12  S.&  M.362. 

3.  The  writ  allowable  by  our  law.  Al- 
though no  reference  is  made  in  the  Rev. 
Code  to  a  writ  of  error  coram  nobis,  it  is 
nevertheless  a  common  law  remedy,  and  may 
be  adopted  in  a  proper  case.  The  same  ob- 
ject may,  however,  be  effected  by  motion, 
which  is  the  usual  remedy  in  the  High  Court ; 
James  v.  Williams,  44  M.  47. 
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I.  Abatement. 
See  sub-division  grand  jury,  230,  228,  229, 
236. 

1.  Tn competency  of  grand  jury.  The  in- 
competency of  the  grand  jury  who  found  it, 
may  be  shown  by  a  plea  in  abatement  to  an 
indictment ;  McQutUan's  Case,  8  S.  &  M.  587  ; 
S.  P.,  RaivVs  Case.  8  S.  &  M.  599. 

2.  Mmt  he  pleaded  tn  gradation.  Pleas  in 
abatement  in  criminal  as  well  as  in  civil  cases, 
must  be  pleaded  at  the  proper  time ;  by  deny- 
ing the  cnarge,  the  criminal  waives  matter  in 
almtement:  lb, 

3.  Judgment  on.  When  the  prisoner  pleads 
in  abatement  to  an  indictment,  and  the  plea 
is  demurred  to,  and  the  demurrer  overruled, 
the  judgment  should  be  that  the  prosecution 
abate ;  RawVs  Case,  8  S.*  &  M.  599. 

4.  Swearing  grand  jury.  It  cannot  be 
pleaded  in  abatement,  that  the  grand  jury 
were  not  sworn  according  to  law.    Such  a 

Slea  is  a  nullity — that  question  can  only  be 
eterniined  by  an  inspection  of  the  record ; 
Smith's  Case,  6  C.  728. 

5.  Judgment:  Misdemeanor:  Felony,  Tn 
a  misdemeanor,  where  the  issue  on  a  plea  in 
abatement  is  decided  against  the  prisoner, 
the  judgment  is  final ;  but  if  the  plea  itself 
be  a  nullity,  and  the  issue  submitted  imma- 
terial, the  defendant  is  entitled  to  plead,  as  if 
these  void  proceedings  had  not  taken  place  ; 
Jb.  See  also,  Miaxza's  Case,  7  G.  613.  But 
it  is  otherwise  in  case  of  felony  in  favorem 
vitce,  and  also  on  an  issue  of  law ;  SumralV$ 
Case,  7  C.  202 ;  McGuire's  Case,  6  G.  366. 

6.  Burden  of  proof  in.  In  an  issue  joined 
by  the  State  on  the  defendant's  plea  in 
abatement,  setting  up  the  incompetency  of 
one  of  the  grand  jurors  who  found  the  bill, 
the  burden  of  proof  is  on  the  btate ;  Bwk- 
son* 8  Case,  5  G.  602. 
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6a.  Orand  jury :  Board  of  supervisors,  A 
plea  in  abaiemeot  to  aD  iDdictoiHot  for  mur- 
der, allej^ing  that  the  grand  jury  who  found 
it.  was  an  illegal  body,  because  they  were  se- 
lected by  an  illegal  board  of  supervisors, 
is  bad ;  the  acts  of  a  board  who  are  only  de 
facto,  being  as  valid  as  to  third  persons,  as 
those  of  a  board  de  jure;  DurraKs  Case,  44 
M.  789. 

n.  Aooessory. 

Seepos^.  181,  326,  362. 

7.  Weight  and  value  of  testimony.  When 
on  the  trial  of  an  accessory  to  murder,  the 
principal,  after  his  conviction  and  sentence, 
was  examined  as  a  witness  for  the  prosecu- 
tion, and  the  jury  found  the  accessory  j^uilty, 
and  it  appeared  on  the  trial,  that  the  principal 
had  made  contradictory  statements,  and  the 
circuit  judge  refused  a  new  trial ;  it  was  held 
by  the  High  Court,  that  while  the  evidence 
of  an  accomplice  was  to  be  weighed  by  the 
jury  with  gr^^at  jealousy  and  distrust,  yet  his 
credibility  belonged  exclusively  to  them,  and  it 
would  be  a  delicate  point  for  a  court  to  touch 
it,  and  it  would  be  impossible,  as  a  ques- 
tion of  law,  to  say  that  he  should  not  be  be- 
lieved ;  the  jury  are  to  determine  that  from  his 
manner,  consistency  and  other  attending  cir- 
cumstances; they  are  to  judge  how  far  his 
testimony  has  been  corroborated,  or  they 
may  believe  him  without  corroboration ; 
Keithler's  Case,  10  S.  &  M.  192. 

8.  None  in  misdemeanors.  There  are  no 
accessories  in  misdemeanors,  but  all  who 
aid  and  incite  in  the  commission  of  the  crime, 
are  principals;  Willi'im's  Case,  12  8.  &  M. 
58  ;  S.  P..  HogseU's  Case,  40  M.  522.  - 

9.  Accessory  after  the  fact.  If  a  party  be 
present  at  the  commission  of  a  felony  with 
the  intention  to  give  the  felon  assistance,  if 
necessary,  he  is  guilty  as  a  principal  in  the 
second  degree,  though  his  services  were  not 
called  into  requisition.  Presence  and  inten- 
tion to  aid  is  participation  ;  McCarty's  Case, 
4  0.  299;  S.  P.,  HogsetVs  Case,  40  M.  522. 
See  suMivision  Larxieny.  409a. 

10.  Before  the  fact  who  is.  An  accessory 
before  the  fact,  is  one  who  is  not  present 
at  the  time  of  the  commission  of  the  of- 
fence, but  counsels,  procures  and  com- 
mands the  commission  of  the  crime ;  Onger's 
Case,  42  M.  642. 

11.  Hoto  indicted.  It  is  well  settled  at 
common  law,  that  a  party  indicted  as  princi- 
pal in  a  felony,  cannot  be  convicted  on  proof 
that  he  was  merely  accessory  before  the  fact 
to  the  commission  of  the  offence;  Josrphine^s 
Case.  10  G.  613;  Changed  Code,  of  IttoT,  p. 
572,  art  2. 

12.  Witness,  competency  as.  An  accomplice 
is  a  competent  witness  against  his  asi^ociate ; 
Kcithler's  Case,  10  S.  &  iM..  192 ;  Georges 
Case,  10    G.  570. 

13  Weight  and  value  of  testimony.  The 
testimony  of  a  party  jointly  indicted  in  a 
capital  felony,  should  be  received  and  consid- 
ered with  caution;  and  in  weighing  it,  the 
jury  have  a  right  to.  and  should  take  into 
consideration   the  situation  of  the  witness, 


and  the  temptation  he  may  have  to  swear 
falsely,  and  give  it  such  consideration  as  they 
mxy  deem  propef.  They  have  the  right  to 
disregard  such  testimony  entirely,  if  they 
deem  it  unworthy  of  credit,  or  to  take  such 
parts  as  may  be  consistent  with  the  other 
testimony  in  the  cause,  or  they  may  act  upon 
the  whole  of  it  if  they  deem  it  worthy  of 
credit;  George's  Case.  10  G.  570. 

14.  Admissions  of  principal:  How  far 
competent.  On  trial  of  accessory,  the  admis- 
sions of  the  principal  are  good  only  to  estab- 
lish his  own  guilt,  and  not  otherwise;  Lynes 
Case,  7  G.  617.  And  so  the  record  of  con- 
viction of  principal,  is  evidence  to  prove  his 
conviction,  and  all  its  legal  consequences, 
but  no  evidence  of  guilt  of  accessory ;  Keith- 
lefs  Ca'ie.  10  S.  &  M.'l92. 

15.  Mode  of  charging  material.  The  right 
to  be  informed  by  the  indictment  as  to  the 
degree  of  guilt  charged  in  it.  whether  as  prin- 
cipal or  accessory,  existed  by  the  law  of  this 
State  when  R^v.  Code  '57  went  into  effect. 
This  right  is  substantial  and  material  to  the 
defendant,  and  hence  is  not  taken  away  as  to 
offences  committed  prior  to  its  passage  by 
art.  2,  p  572,  of  Rev.  Code  of  1857 ;  Tb. 

16.  After  the  fact,  what  makes.  To  consti- 
tute an  accessory  after  the  fact,  the  aid  and 
assistance  must  be  given  after  the  felony  is 
fully  completed ;  and  hence,  a  party  renderinjf 
assistance  to  another  after  the  mortal  blow 
has  been  stricken,  and  before  death  has  taken 
place,  cannot  be  convicted  as  an  accessory 
after  the  fact  to  the  crime  of  murder.  His 
offence  is  that  of  an  accessory  after  the  fact 
to  the  crime  of  an  assault  and  battery  with 
intent  to  kill ;  HarrelVs  Case,  10  G.  702. 

1 6a.  Indictment :  Principal  and  accessory 
jointly.  See  George's  Case,  10  (5.  570,  for  a 
precedent  of  indictment,  deci<led  by  High 
Court  to  be  trood  for  an  indictment  for  mur- 
der by  poisoning  against  two,  in  which  by  the 
first  count  both  were  charged  as  principals, 
and  in  second,  one  was  charged  as  principal, 
and  the  other  as'  accessory  before  the  fact 

ni.    Aooomplice. 

16/1  (See  sub-division  Accessory.)  Sec 
post,  181. 

rV.  Adultery. 

17.  When  indictable  at  common  law. 
Adultery  and  fornication  at  common  law 
were  indictable  only  when  committed  openly 
and  publicly ;  Carotti's  Case  42  Miss.  334. 

18.  Statutory  offence:  Whal  constitutes. 
In  order  to  constitute  the  offence  denounced 
bv  art.  8.  p.  573.  Rev.  Code  1857.  it  must  be 
shown  that  tho  parties  dwell  together  openly 
and  notoriously,  as  if  the  conjugal  relation 
existed  between  them.  The  language  of  the 
act  is  this:  *'If  any  man  and  woman  shall 
live  together  in  unlawful  cohabitation,  whether 
the  same  be  in  adultery  or  fornication,  they 
shall  be  punished,'*  &c. ;  76. 

1 9.  Criminal  intercourse  :  Continuanct 
presumed  Criminal  intercourse  once  shown 
is  presumed  to  contiuae,  if  the  parties  are  still 
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living  under  the  same  roof,  althonph  those 
who  dwell  with  them  arc  not  prepared  to  de- 
pose to  the  fact  The  principle  is  especially 
applicable  to  a  civil  proceeding  for  a  divorce  ; 
Jb. 

20.  Same:  Case  in  judgment.  C.  &  W. 
were  indicted  for  unlawful  cohabitation.  The 
testimony  showed  that  W..  as  a  servant-wo- 
man, was  in  the  employ  of  C,  as  keeper  of  a 
hotel  and  railroad  eatmg  house,  and  that  C. 
bad  been  caught  on  several  occasion?,  in  the 
act  of  sexual  intercourse  with  W.,  and  several 
times  in  bed  with  her.  Held,  that  under  the 
statute  the  testimony  was  not  suflBcient  to 
warrant  a  conviction  ;  Tb, 

V.    Agency. 

21.  None  in  crime.  No  one  can  excuse 
himself  from  the  operation  of  a  penal  statute 
by  showinjr  that  he  acted  as  agent  for  an- 
other ;  KUffieUVs  Case,  4  H .  304. 


22.  Propnetor  of  drug  store :  Liability  of 
for  acts  of  clerk.  The  principal,  or  proprietor 
of  a  drug  store,  is  liable  for  the  acts  of  his 


agents  and  clerks,  in  the  unlawful  sale  of  vi- 
nous and  spirituous  liquors,  even  though  such 
sale  be  without  his  knowledge  and  againt  his 
express  orders ;  Riley's  Case,  43  M.  397. 

YI.    Amendment. 

23.  Not  applicable  to  criminal  cases.  The 
law  ol  amenUmeDt  dues  not  apply  to  crimi- 
nal cases,  and  an  indictment,  defective  for 
want  of  a  prosecutor  being  marked  on  it,  can- 
not be  amended  after  it  comes  from  the 
grand  jury;  Moore's  Case,  13  S.  &  M.  259  ; 
8.  P.,  McGuire's  Case,  6  G.  366.  See  post, 
322,   323. 

Vn.    Appeal. 

See  sub-division.  Writ  of  Error.  Po»^594, 
594a.  5i>o. 

24.  ir/jcn  none.  Under  County  Court 
Act  of  l»6.>,  no  appeal  lies  to  either  Circuit 
Court  or  High  Court  in  a  criminal  case, 
where  the  delendaut  was  convicted  by  the 
verdict  of  a  jury ;  Dawkin's  Case,  42  M. 
631. 

VlJi.    Arraignment. 

See  post,  462. 

25.  JJefendavt  cannot  waive.  Under  an 
indictmeut  lor  a  felony,  the  accused  cannot 
w^ive  his  arraignment,  nor  can  he  plead  by 
atiurney ;   Wdson's  Cane,  42  M.  639. 

IX.    Arrest  of  Judgment. 

26.  What  it  reaches.  A  motion  in  arrest 
of  judgment,  can  reach  such  defects  only  as 
are  apparent  upon  the  face  of  the  record 
itself,  and  which  make  the  proceedings  erro- 
neous ;  and  hence,  no  defect  of  evidence,  or 
improper  conduct  on  the  trial,  can  be  urged 
ill  support  of  it;  Corey's  Case,  8  S.  &  M. 
573  ;   ri.  P..  Frank's  Case,  10  G.  70.5. 

27.  Misconduct  of  jury  :  No  ground  for. 
It  is  j^round  for  a  new  trial,  but  not  for  ar- 
restiDg  the  judgment,  that  the  jury  were  ex- 


posed to    improper    influences;    McCann^s 
Case.  9  S.  &  M.  46.5. 

28.  For  defective  indictment :  Substantial, 
not  formal.  Where  the  indictment  is  essen- 
tially defective,  after  verdict,  the  judgment 
will  be  arrested  ;  Jones'  Case,  11  S.  &  M.  31.5. 
The  judgment  will  not  be  arrested  because 
the  indictment  is  inartificially  drawn,  if  it  be 
substantially  correct ;  Morgan's  Case,  13  S.  & 
M.  242. 

30.  What  it  reaches:  Limitation  of  prose- 
cntion  Where  an  indictment  for  murder, 
charges  the  time  of  the  commission  of  the 
offence  to  be  within  one  year  from  its  find- 
ing, and  the  prisoner  is  convicted  of  man- 
slaughter, and  the  proof  shows  that  the  of- 
fence was  committed  more  than  a  year  before 
the  indictment  was  found,  the  judgment  can- 
not be  arrested.  Judgment  can  only  be  ar- 
rested for  a  defect  appearing  on  the  face  of 
the  record  ;  HewariTs  Case,  13  S.  «fe  M.  261. 
iSee  ante.  26. 

31.  No  ground  for.  It  is  no  ground  for 
an  arrest  of  the  judgment,  that  several  de- 
fendants jointly  indicted  and  tri^d  for  mur- 
der, were  convicted  of  different  degrees  of 
homicide ;  Mask's  Case.     G.  406. 

32.  Pendency  of  other  indictments  no 
ground  fur.  A  motion  in  arrest  should  not 
be  sustained,  because  other  indictments  of 
like  import,  and  for  similar  offences,  are 
pending  against  the  defendant.  The  remedy 
against  two  prosecutions  for  the  same  offence, 
is  by  plea  of  autre  fot's  acquit,  or  convict ; 
Miazza's  Case,  7  G.  613. 


X.  Arson. 

See  sub-division  Indictment,  post,  310. 

33  MoLtce  in :  **  Maliciously."  Malice  is 
a  necessary  ingredient  in  the  crime  of  arson 
at  common  law,  and  of  house  burning  under 
the  statute,  and  the  indictment  must  charge 
that  it  was  done  maliciously ;  Jesse's  Case, 
6  C.  H»0. 

34.  Corpus  delicti  in.  In  arson,  the  corpus 
delicti  is  the  burning  of  the  house,  and  if  this 
be  established  by  other  evidence,  the  defend- 
ant's confessions  are  competent  to  show  that 
it  WHS  malicious  and  that  he  was  the  agent ; 
Sam^s  C'lse.  4  G.  347.  This  seems  shaken  by 
Pitt's  Case,  43  M.  472. 


XI.  Assault  and  Battery,  and  Assault. 

35.  Husband  and  wife.  As  to  right  of  the 
husband  to  chastise  his  wife,  see  Husband 
AND  WiFR,    187.    Bradley's  Case,  W.  156. 

36.  Assaidt  defined.  An  assault  is  an  at- 
tempt or  offer,  with  force  or  violence,  to  do 
a  corporal  hurt  to  another,  whether  from 
malice  or  wantonness ;  Smith's  Case,  10  G. 
521. 

37.  Intention  to  do  injury  essential. 
Threatening  words,  and  violent  and  menacing 
gestures,  if  unaccompanied  by  a  present  in- 
tention to  do  a  corporal  injury,  do  not  amount 
to  an  assault;  lb.  (Handy,  J.,  dissented.) 


Digitized  by 


Google 


790 


CRIMINAL  LAW,  XIL,  XHL 


Xn.  Assault  and  Battery  with  intent  to 
ZiU. 

See  snb-division  Attempts,  post  51. 

38.  Indictment  must  allege  with  deadly 
weapon.  Under  the  statute  of  this  State,  the 
iodictmeat  must  state  and  assault  an  battery, 
and  that  it  was  done  with  a  deadly  weapon. 
The  charge  that  the  defendant  cut  and  stab- 
bed the  prosecutor  with  a  drawn  knife,  with 
intent  to  kill,  &c.,  will  not  do;  Ainsivorth*s 
Case.  5  H.  242 ;  S.  P.,  William's  Case,  42 
M.  328. 

39.  Same:  Proof.  Under  an  indictment 
charging  an  assault  with  intent  to  kill  by 
shooting,  it  must  be  shown  that  the  gun  dis- 
charged was  so  loaded  as  to  be  capable  of 
killing  at  the  distance  from  which  it  was  fired 
at  the  prosecutor ;  Vaughan's  Case,  3  S.  & 
M.  .553;  S.  P.,  William's  Case.  42  M.  328. 

40.  Same:  Illustrated:  Casein judgmertt. 
The  defendant  fired  a  gun  at  some  boys,  sixty 
yards  distant,  who  were  travelling  a  road 
through  his  premises,  about  the  right  to 
travel  which  there  was  a  dispute  between  him 
and  his  neighbor ;  no  one  was  injured,  and  no 
traces  of  shot  were  discovered  in  the  imme- 
diate vicinity  of  where  the  boys  were;  but 
traces  of  shot  were  discovered  in  a  somewhat 
different  direction  from  where  the  boys  stood, 
and  were  discovered  to  be  made  by  small 
bird  shot,  and  there  was  testimony  which 
tended  to  show  that  these  traces  were  pro- 
duced by  shot  fired  by  defendant ;  there  was 
also  evidence  of  experiments  made  by  the 
same  gun  used  by  defendant,  which  showed 
that  thus  loaded,  it  was  incapable  of  killing 
at  that  distance :  Held,  that  as  a  man's  in- 
tentions are  inferred  from  the  means  which 
he  uses,  and  the  acts  which  he  does,  that  it 
appeared  that  no  serious  damage  was  in- 
tended by  the  prisoner,  and  that  his  object 
was  rather  to  alarm  than  to  injure ;  lb. 

41.  Wifh  intent  to  commit  manslaughter. 
Ad  indictment  which  charges  the  defendant 
with  an  assault  and  battery  with  a  deadly 
weapon,  "  with  intent  to  commit  manslaugh- 
ter,'  is  an  indictment  only  for  an  affgravat»^d 
assault  and  battery.  It  is  not  good  as  an  in- 
dictment for  an  assault  with  intent  to  kill, 
which  means  an  intent  to  murder;  Bradley's 
Case,  lU  S.  &  M.  618. 

42.  Proof  insufficient  to  sustain  verdict. 
Proof  that  the  defendant,  indicted  for  an  as- 
sault and  battery,  was  seen  with  a  knife  in 
his  hands,  in  pursuit  of  the  slave  (who  was 
the  party  assaulted),  but  not  near  enough  to 
strike  him  when  he  was  stopped  by  the  wit- 
ness, and  that  he  then  made  threats  against 
the  slave's  life,  is  insufficient  to  sustain  a  ver- 
dict of  conviction;  76. 

43.  Particular  person,  object  of  felonious 
assault.  Au  indictment  for  au  assault  with  in- 
tent to  kill,  must  charge  the  assault  with  in- 
tent to  kill  Some  particular  person;  Jones* 
Case,  11  S.  A  M.  315. 

44.  Same:'  Case  in  judgment.  The  indict- 
ment  charged  that  the  accused,  with  a  cer- 
tain gun,  then  and  there  loaded,  &c.,  which 
he  (the  accused),  then  and  there  had  and 


held,  at,  and  against  one  M.,  then  and  there 
feloniously,  &c.,  to  kill  and  murder,  Ac: 
Heldy  it  was  insufficient  in  not  charging  the 
name  of  any  person  whom  it  was  accased'g 
intent  to  kill ;  lb. 

45.  Specific  intent  necessary,  and  must  he 
proved  as  laid.  In  the  statutory  crime  of 
assault,  or  assault  and  battery,  with  intent  to 
kill  and  murder,  the  specific  intent  to  kill  is 
an  essential  ingredient  and  must  be  proved  as 
laid;  and  notwithstanding  a  person  is  pre- 
sumed to  intend  the  natural  consequences  of 
his  own  deliberate  act,  yet,  if  a  party  shoot- 
ing  a  human  being,  be  shown  by  the  proof  to 
have  intended  to  shoot  another  person,  and 
not  the  pi'osecutor,  an  indictment  charging 
him  with  shooting  the  prosecutor,  with  intent 
to  kill,  will  not  be  sustained ;  and  the  general 
rule,  that  when  a  party  intending  to  commit 
one  felony  commits  another,  is  guilty,  does 
not  apply  in  such  a  case ;  projof  of  a  general 
felonious  intent  will  not  do,  the  speci6c  intent 
must  be  proved  as  churged ;  Morgan's  Case, 
13  S.  &  M.  242;  citing  Jones'  Case,  11  ib. 
317 ;  S.  P.,  Morman's  Case.  2  C.  54. 

46.  Crimes  of  different  degrees :  Counts 
joined.  Under  the  statute,  H.  i).  983,  J  22, 
which  provides  that  upon  an  indictment  for 
an  offence  consisting  of  different  degrees,  the 
jury  may  acquit  of  the  offence  charged,  and 
find  the  defendant  guilty  of  an  inferior  de- 
gree of  such  offence,  a  count  for  an  assault 
and  battery  may  be  joined  with  a  count  for 
an  assault  with  intent  to  kill  and  murder; 
Brantley^  Case,  13  S.  &  M.  468. 

47.  Different  offences,  not  different  degrees : 
Same  offence.  But  he  cannot  be  convicted  of 
an  assault  with  intent  to  commit  manslaugh- 
ter, that  being  a  separate  and  distinct  offence 
from,  and  not  an  inferior  degree  of,  the 
offence  of  an  assault  and  battery,  with  intent 
to  kill  and  murder ;  Morman's  Case,  2  C.  54- 

48.  Slave:  Master: Specific  intent.  Uoderthe 
Rev.  (jode,  1857,  p.  24b,  art.  59.  which  provides 
for  the  punishment  of  a  slave  who  shall  com- 
mit an  assault  and  battery  upon  his  master 
or  employer  with  intent  to  kill,  the  specific 
intent  to  kill  is  the  gist  of  the  offence,  and 
unless  it  be  shown,  the  jury  must  acquit; 
Jeff's  Case,  8  G.  321 ;  S.  P.,  S.  C,  10  G.  593. 

49.  Interd  presumed  from  use  of  deadly 
weapon.  The  unlawful  use  of  a  deadly 
weapon  is  not  of  itself  the  same  thing  as, 
nor  conclusive  evidence  of,  the  intent  to  kill, 
but  it  is  prima  facie  evidence  of  it,  which  will 
prevail,  unless  rebutted  by  the  other  proof 
in  the  case  ;  Ib. 

50.  Same.  It  is  a  probable  consequence  of 
the  use  of  a  deadly  weapon  in  an  assault  and 
battery  committed  by  one  person  on  another, 
that  the  death  of  the  assaulted  parly  may  en- 
sue, and  hence  proof  of  such  use  is  prima  fa- 
cie evidence  of  an  intent  to  kill  which  must 
prevail  unless  overcome  by  other  proof  in 
the  case ;  Jeff's  Case,  10  G.  593. 

XTTT.  Assault  in  the  attempt  to  commit 

Manslaughter. 
50a.  See  sub-division  Assault  and  Battery 
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with  Intent  to  Kill,  avte.  47,  and  Gthson^s 
Case,  9  G.  295.  Rev.  Code,  1857,  575,  sec. 
8,  art.  18. 

XIV.  Attempts. 

51.  Specific  intent  inferred  from  use  of 
deadly  weapon,  ^c.  The  law  presumes  that 
a  pariv  intends  to  do  not  only  what  he  does 
actually  accomplish,  but  also  the  natural  and 
probable  consequences  of  his  own  acts  when 
deliberately  done  ;  and  hence,  in  considering 
technical  attempts,  the  jury  may  take  into 
consideration  tne  nature  of  the  act  done,  and 
the  attendant  circumstances,  as  matter  of 
evidence  to  determine  the  particular  intent 
with  which  it  was  performed  ;  they  may  infer 
the  specific  intent  to  do  a  particular  thing 
which  is  the  necessary,  natural,  or  even  prob- 
able, consequences  of  the  act  proved  to 
have  been  done;  Jfff's  Case,  lO  G.  593. 
(See  sub-division  Assault  and  Battery,  49, 
50.) 

XY.  Autrefois  Acquit  and  Oonviot. 

Sc  e  sub-division  Twice  in  Jeopardy.  See 
snb-division  Arrest  of  Judgment,  antej  32 ; 
Miazza's  Case,  7  G.  613. 

52.  Evidence  on  plea  of.  The  evidence 
under  a  plea  of  autrefois  acquit  or  convict,  is 
not  exclusively  record,  but  may  be  by  parol 
to  the  extent  required  to  identify  the  of- 
fences ;  and  where  the  rule  requiring  of- 
fences to  be  identified  in  the  indictment  is  re- 
laxed, the  rule  requiring  record  evidence  is 
also  proportionately  relaxed ;  Noonan's  Case, 
1  S.  &  M.  562. 

53.  Murder:  Manslaughter:  Guilty  of 
manslaughter:  Acquittal  of  murder,  V\here, 
under  an  indictment  for  murder,  the  jury 
found  a  verdict  of  ms^nslaughier,  this  is  in 
legal  effect  a  rendition  of  a  verdict  of  ac- 
quittal of  murder,  and  in  practice,  the  ver- 
dict and  judgment  ought  so  to  be  recorded  ; 
HuH's  Case,  3  C.  37S. 

64.  Same:  Effect  of  verdict  set  aside.  The 
verdict  and  judgment  of  acquittal  of  mur- 
der in  such  case  are  not  embraced  in  a  writ 
of  error  sued  out  by  the  prisoner ;  and  hence, 
if  on  such  writ  the  verdict  of  guilty  of  man- 
slaughter be  set  aside,  this  does  not  vitiate 
in  the  least  the  verdict  of  acquittal,  which 
still  remains,  and  is  a  full  bar  to  any  further 
prosecution  for  murder  ;  lb.    ^^^post,  555. 

55.  Same.  And  this  is  so,  tnough  the 
verdict  tor  manslaughter  be  set  aside  and  the 
indictment  quashed  for  a  defect  in  the  organ- 
ization of  the  grand  jury ;  for  the  statute  (H. 
&  H.  690,  i  5,  Jb.  725,  i  lO)  expressly  pro- 
vides that  a  trial  and  verdict  on  the  merits 
shall  be  a  legal  acquittal,  notwithstaiiding 
any  delect  in  form  or  substance  in  the  indict- 
ment;  Jb.     Bee  post,  60. 

56.  Same,  But  the  rule  is  different  where 
the  parly  is  couvicted  and  the  judgment  is 
arrested  ;  then  he  may  be  tried  again  ;  lb. 

57.  }\iiat  necessary  to  make  out  plea.  To 
make  out  this  defence,  the  prisoner  must 
show  not  only  the  record  of  his  former  con- 
viction or  acquittal,  but  he  must  show  by  ev- 


idence aliunde  the  identity  of  the  offence  of 
which  he  was  formerly  convicted  or  acquitted, 
with  the  offence  charged  in  the  present  in- 
dictment ;  Rocco*s  Case,  8  G.  357. 

58.  Rule  in  cases  capable  of  repetition.  In 
the  prosecution  of  offences  which,  from  their 
nature,  are  capable  of  repetition,  each  sepa- 
rate act  being  a  distinct  offence,  as  gaming, 
retailing.  &c.,  no  presumption  of  the  identity 
of  the  offence  charged  in  the  indictment  will 
arise  from  the  similarity  of  the  language 
used  in  the  two  indictments,  or  from  the  fact 
that  the  evidence  suflBcient  to  convict  under 
one,  is  also  admissible  under  the  other ;  lb, 

59.  Rule  of  identity  from  evidence.  The 
rule  recognized  in  the  books,  that  if  it  appear 
on  the  trial  of  a  plea  of  autrefois  convict  or 
acquit,  that  the  evidence  necessary  to  sup- 
port that  indictment  might  have  been  intro- 
duced on  the  trial  of  the  first  indictment,  this 
plea  is  supported,  only  applies  where  it  is 
shown  that  the  transaction  which  was  the 
subject  matter  of  the  first  indictment,  is  the 
same  as  the  one  on  which  the  last  indictment 
ia  predicated ;  but  when  this  identity  is 
shown  the  prisoner  must  be  acquitted,  whether 
the  evidence  were  introduced  under  the  first 
indictment  or  not;  Jb, 

60.  Jndictment  must  be  sufficient  for  court 
to  pronounce  judgment  on.  The  rule  of  the 
common  law,  incorporated  into  the  State  con- 
stitution, which  declares  that,  *'No  person 
shall,  for  the  same  offence,  be  twice  put  in 
jeopardv  of  life  or  limb,"  is  applicable  only  to 
cases  wLere  there  has  been  an  acquittal  or 
conviction  under  an  indictment  which  is  suffi- 
cient in  law  to  authorize  the  court  to  pro- 
nounce judgment ;  Kohlheimer's  Case,  10  G. 
548      See  ante,  55. 

61.  Same:  Void:  Voidable.  Where  the 
indictment  under  which  a  party  has  been 
tried  and  convicted  or  acquitted,  is  void  on 
the  face  of  the  record,  because  of  the  illegal 
organization  of  the  grand  jury,  who  found 
and  returned  it,  such  acquittal  or  conviction 
is  not,  either  by  the  common  law  or  the  stat- 
ute of  this  Stale,  a  bar  to  a  subsequent  prose- 
cution for  the  same  offence ;  it  is  otherwise 
where  the  indictment  is  merely  voidable  for 
matter  dehors  the  record;  Jb. 

62.  Jhinishment protects,  though  under  void 
indictme7U,  it  seems  that  a  purty  who  has 
been  convicted  and  suffered  the  punishment 
prescribed  by  law,  under  a  void  indictment, 
cannot  be  prosecuted  again  for  the  same 
offence;  Jb. 

63.  Power  of  court  to  discharge  jury  withr 
out  consent  of  prisorter.  The  Uircuit  Court 
has  no  power  to  discharge  a  jury  in  a  capital 
case,  without  the  consent  of  the  accused,  after 
the  evidence  is  closed,  and  the  cause  sub- 
mitted to  them,  on  the  ground  merely  that 
the  jury  say,  "they  are  unable  to  agree  on 
a  verdict ;"  and  if  it  do  so  under  such  cir- 
cumstances, the  prisoner,  having  by  that  trial 
been  once  put  in  jeopardy  of  his  life,  will  be 
entitled  to  his  acquittal.  But  the  court  has 
the  power  to  discharge  a  jury  and  order  a 
mistrial  to  be  entered,  without  their  having 
agreed  on  a  verdict,  in  case  of  a  legal  neces- 
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Bity  for  80 doing;  and  the  fact  that  the  jury 
report  to  the  court  in  five  minutes  of  the  ex- 
piration of  its  term,  as  prescribed  by  law» 
that  they  are  unable  to  agree,  is  snch  a  lej^al 
necessity  as  authorizes  the  court  to  discharge 
them  without  the  consent  of  the  accused ; 
Josephine's  Case,  10  G.  613.     See  post.  556. 

64.  Rxde  where  one  offence  is  included  in 
another.  An  acquittal  on  an  indictment  for 
a  greater  offence,  is  a  bar  to  a  subsequent  in- 
dictment for  a  less  offence  included  in  the 
greater,  only  where,  under  the  indictment  for 
the  greater,  the  prisoner  could  be  legally 
convicted  of^  the  Irss ;  Munford's  Case,  10  G. 
558.  "  See  anie,  53,  54. 

65.  Same :  Case  in  judgment,  A  slave 
was  indicted  for  the  murder  of  V.  A.,  and 
was  convicted  of  manslaughter.  The  judg- 
ment was  arrested,  because  the  indie  ment  did 
not  show  whether  the  deceased  was  a  white 
man  or  a  negro.  The  prisoner  was  after- 
wards indicted  for  the  manslaughter  of  V. 
A.,  a  white  man :  Held,  that  the  former  trial 
and  judgment  were  no  bar  to  the  second  prose- 
cution, as  the  first  indictment,  for  murder, 
was  legally  insufficient  to  support  a  convic- 
tion for  manslaughter ;  lb. 

XVI.  Baa. 

66.  Poioer  of  Circuit  Court  to  hail  after 
conviction.  The  Circuit  Court,  in  which  a 
prisoner  has  been  convicted  in  a  case  not 
capital,  may,  after  verdict,  take  a  recogni- 
zance for  the  prisoner  to  appear,  and  receive 
the  proper  judgment,  but  this  is  a  matter  of 
discretion  with  the  court,  which  should  be 
exercised  with  the  greatest  caution,  and  bail 
j?ranted  only  in  cases  of  minor  importance. 
The  courts  had  this  power  at  common  law, 
and  the  constitutional  provision  securing 
bail  in  all  cases  not  capital,  before  conviction, 
was  intended  to  secure  the  right  to  bail  be- 
fore conviction,  and  not  to  deny  it  after- 
wards ;  Davis'  Case,  6  H.  399. 

67.  Same:  Cons' itution:  Common  law. 
The  right  of  the  prisoner  to  bail  after  cuii- 
victiou,  is  not  regulated  by  the  ct'ustitution, 
nor  is  there  a  statute  in  this  State,  on  this 
subject.  The  court  being  governed  by  a 
sound  judicial  discretion  on  the  subject,  the 
rule  and  practice  at  common  law  obtain;  Ex 
parte  Dyson.  3  0.  356. 

68.  Same:  Rule  governing  discretion. 
In  the  exercise  of  this  discretion,  the  court 
will  grant  bail  after  conviction,  in  misde- 
meanors, where  the  party  has  applied  for  and 
obtained  a  writ  of  error;  and  it  may  grant 
bail  in  felony  cases  not  capital,  but  this  will 
be  done  with  great  caution,  and  only  where 
the  peculiar  circumstances  of  the  case  ren- 
der it  proper;  lb. 

69.  Same:  Case  in  judgment.  In  this 
case,  the  prisoner  had  been  convicted  *  of 
manslaughter,  had  sued  out  a  writ  of  error, 
and  his  case  had  been  argued  in  the  High 
Court,  and  had  been  affirmed  by  two  judges, 
one  dissenting,  and  a  reargument  had  been 
granted,  and  the  judgment  of  affirmance  had 
been  set  abide,  and  proof  was  made  of  the 


prisoner's  ill  health,  but  this  did  not  amount 
to  a  belief  that  his  imprisonment  would  en- 
danger his  life ;  the  court  refused  to  grant  bail, 
saying  that  the  record  does  not  contain  any 
peculiar  facts  which  would  aathorize  the 
granting  of  bail ;  lb. 

70.  Master  and  slave:  Emancipation  of 
slave  by  State :  Discharging  master.  Where 
a  master  entered  into  a  recognizance  for  the 
appearance  of  his  slave  to  answer  a  criminal 
charge,  and  before  the  trial  or  forfeiture,  the 
slave  was  emancipated  by  the  State ;  it  wm 
held  that  this  destroyed  the  power  of  the 
master  to  control  the  slave,  and  compel  bis 
attendance,  and  he  was  released;  L^ms* 
Case,  41  M.  686. 

71.  Same:  Surrender  to  sheriff.  Where 
the  bail  surrendered  the  prisoner  to  the 
sheriflF  of  the  proper  county,  and  he  was 
lodged  in  a  secure  jail,  from  which  he  was 
released  by  irresistible  force,  it  was  held  he 
was  no  longer  bound  for  the  prisoner's 
appearance  to  answer;  Jb. 

72.  Constitutional  rule.  A  prisoner  has 
a  right  to  bail  in  a  capital  case,  where  proof 
is  not  evident,  or  presumption  great,  and  the 
court  has  the  power  to  bail,  even  if  proof  be 
evident  or  presumption  great;  Ex  parte 
TFray,  1  G.  673. 

73.  Discretion  of  court  in.  Bail  may  be 
granted  by  the  High  Court,  in  a  case  where 
the  jury  would,  and  perhaps  ought  to  convict 
of  murder,  on  the  same  evidence;  Moore's 
Case,  7  G.  137 ;  S.  P.,  BeaU's  Case.  10  G.  715. 

74.  Power  of  surety  over  prisoner,  and 
right  of  sheriff  to  readmit  to  bail.  A  defend- 
ant being  at  large  on  bail  may  at  any  time 
be  surrendered  by  his  bail,  to  the  sheriff  of 
the  county  in  which  the  indictment  is  pend- 
ing, and  the  sheriff  may  again  admit  him  to 
bail  or  recognizance,  with  new  sureties; 
Kellogg' s  Case,  43  M.  57. 

75.  Power  and  practice  in  regard  to  batl. 
At  common  law,  the  Court  of  King's  Bench 
and  its  judges  had  the  power  to  bail  in  all 
felonies,  before  or  after  conviction,  without 
regard  to  the  nature  of  the  crime  or  punish- 
ment; but  the  practice  was  not  to  bait  where 
the  facts  made  it  highly  probable  that  the  ac- 
cused had  committed  a  felony.  The  discre- 
tionary power  to  bail,  at  common  law,  was 
rarely  exercised  after  indictment  for  a  felony, 
except  in  special  circumstances,  arising 
generally  after  indictment ;  Streets  Case,  43 
M.  1. 

76.  Effect  of  indictment  on  questions  of 
bail,  '\  he  bill  ot  rights  makes  bail,  before 
conviction,  a  matter  of  right  for  all  crimes, 
except  capital  felonies,  where  the  proof  is 
evident  or  the  presumption  great.  The 
original  of  this  provision  is  a  clause  in  the 
ordinance  of  17H7,  for  the  government  of  the 
territory  north  and  south  of  the  river  Ohio. 
From  the  original  it  has  been  copied  into 
most  of  the  StCte  constitutions  and  statutes. 
The  courts  of  many  of  the  States  hold  in- 
dictments, for  murder,  as  furnishing  the  •*  pre- 
sumption great,"  and  refuse  to  hear  testimony 
to  reduce  the  grade  of  the  crime  from  murder 
to  manslaughter ;  Jb, 
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77.  Same:  Practice  in  this  State,  In  this 
State,  for  many  years  the  practice  varied. 
But  since  the  decision  in  Wrat/'s  Case,  I 
G.  673,  the  practice  has  been  to  receive  testi- 
mony aliunde  the  indictment ;    ]b. 

78.  Power  of  Supreme  Court  on  writ  of 
error  in  habeas  corpus.  On  writ  of  error  in 
habeas  corpus  proceedings,  the  Supreme 
Court  exercises  purely  a  revisionary  and  cor- 
rectionary  jurisdiction.  The  judgment  re- 
viewed is  presumptively  correct,  and  error 
must  be  shown.  'J*he  Supreme  Court  has  no 
larger  discretionary  power  to  bail  than  courts 
of  orijrinal  jurisdiction  ;  lb, 

79.  Same :  Practice  where  testimony  is  con- 
flicting :  Indictment,  prima  facie  lawful 
authority  for  custody.  If  the  testimony  be 
conflicting,  or  the  credibility  of  witnesses  in- 
volved, the  Appellate  Court  would  regard  the 
circuit  judge  who  heard  it  orally,  as  in  a  more 
favorable  situation  for  forming  a  right  judg- 
ment than  itself,  having  the  testimony  in  a 
rigid  bill  of  exceptions,  and  would  not  disturb 
the  decision.  If  the  impression  made  by  the 
evidence  on  the  mind  of  the  Appellate  Court 
was,  that  it  would  sustain  a  verdict  of  a  jury 
of  guilty  of  murder,  then  such  appellate 
court  ought  to  affirm  the  decision  of  the 
court  below  refusing  bail  and  remanding 
prisoner.  If  the  return  to  the  writ  is,  that  the 
relator  is  in  custody  to  answer  an  indictment 
for  murder,  lawful  authority  for  the  detention 
is  shown  ;  and  if  the  prisoner  ofiers  no  testi- 
mony to  show  a  less  grade  of  felonious  homi- 
cide, or  that  he  ought  not  to  be  convicted  of 
any  offence,  it  would  be  the  duty  of  the  judge 
to  refuse  bail  and  remand ;  Tb. 

XYII.  Bill  of  Exceptions. 

See   Bill  op  Exceptions.  Post,  400,  401. 

80.  Material  fact  not  appearing  in,  will  re- 
verse. When  the  bill  of  exceptions  certifies  that 
it  contains  the  whole  evidence,  it  will  be  so 
considered  by  the  court;  and  if  there  be  no 
proof  in  it  of  a  material  fact,  as  of  venue,  the 
verdict  will  be  set  aside,  though  no  excep- 
tions were  taken  on  that  point  in  the  court 
below ;  Vaughan's  Case,  3  S.  &  M.  553. 

81.  How  certified,  A  bill  of  exceptions 
which  states  that  the  judge  who  presided  at 
the  trial,  refused  to  sign  it,  and  the  two  per- 
sons who  did  sign  it,  are  practising  attorneys 
of  the  court,  and  were  present  at  the  trial,  is 
in  accordance  with  the  statute,  and  valid; 
Bawl's  Case,  8  S.  &  M.  699. 

XVm.  Bigamy. 

B2.  Presumption  of  death  in.  The  law  pre- 
sames  in  favor  of  the  validity  of  a  marriage 
contracted  by  a  person,  where  a  husband  or 
wife  by  a  former  marriage  has  been  absent, 
and  not  heard  from,  and  not  known  by  such 
party  to  be  living  for  five  years  preceding 
such  second  marriage,  that  the  absentee  is 
dead  ;    Gibson's  Case,  9  G.  313. 

83.  Same :  Acted  on  in  prosecution  for. 
And  this  legal  presumption,  arising  in  such  a 
case,   will  be  acted  on  in  a  prosecution  for 


bigamy  against  one  of  the  pnrties  to  such 
second  marriage,  who  subsequently  and  dur- 
ing the  lifetime  of  the  other  party  to  such 
second  marriage,  has  contracted  another  mar- 
riage; lb. 

XIX.  Burglary. 

See  post.  168. 

84.  Night  time.  Burglary  must  be  com- 
mitted in  the  night  time;  but  whether  it  is 
light  enough  at  the  time  to  see  a  man's  face, 
is  not  the  criterion  of  whether  it  is  night ; 
Thomas'  Case,  .5  H.  20 ;  changed  by  statute. 
Burglary,  whether  day  or  night;  Ilev.  Code, 
1857,  p.  .580.  i  16,  art.  44. 

Sf),  What  is  a  breaking.  The  raising  of  a 
window-sash  which  was  down,  and  which  was 
the  only  obstacle  to  ingress  through  the  win- 
dow, and  the  entry  of  the  accused  through 
the  same,  is  a  sufficient  breaking  in  law  to 
constitute  burglary ;  Frank's  Case.  10  G.  705. 

Siia.  Burglary:  Presumption  in  case  of 
fraud :  Possession  of  goods  stolen.  Though 
the  finding  of  stolen  goods  in  the  possession 
of  the  accused,  or  their  discovery  at  a  place 
where  they  have  been  hid,  in  consequence  of 
information  derived  from  him,  is  generally 
presumptive  evidence  of  larceny  only  by  the 
accused ;  yet,  if  a  burglary  be  proved  to  have 
been  committed,  and  the  accused  makes  a  cir- 
cumstantial confession  of  his  entry  of  the 
house  and  taking  of  the  goods,  and  then  dis- 
closes the  place  of  their  concealment,  in  ac- 
cordance with  which  they  are  found,  such 
disclosure  and  finding  are  presumptive  evi- 
dence that  the  accused  committed  the  burg- 
lary; lb. 

XX(    Oeitiorari. 

86.  Power  to  gra^nt  in  criminal  cases.  The 
power  to  grant  writs  of  certiorari  has  always 
been  conceded  to  courts  in  criminal  cases  as 
well  as  in  civil;  Loper's  Case,  3  H.  429. 

87.  After  verdict,  court  may  award  in 
change  of  venue  case,  to  make  perfect  record. 
And  after  verdict,  on  a  motion  for  a  new  trial, 
the  court  may  award  a  certiorari  to  the  clerk 
of  the  court  from  which  the  venue  was 
changed,  and  if  on  the  return  thereof,  the 
record  is  made  perfect  and  legal,  it  will  do, 
though  it  was  defective  when  trial  was  had; 
lb, 

XXI.    Oommittmg  Court 

87a.  See  sub-division  Judge,  and  Doty's 
Case,  W.  230. 

XXn.    Oonfessions. 
1.    AdmittibiUty  of. 

See  sub-division  Arson,  ante,  34.  Sub- 
division Evidence,  post,  148,  165,  167. 

88.  Same,  Where  confessions  and  ges- 
tures, tending  to  establish  guilt,  were  made 
under  the  influence  of  personal  violence,  and 
through  fear,  they  are  inadmissible;  Serpen- 
tine* s  Case,  1  H.  256 :  and  so,  even  if  made 
before  a  magistrate ;  Tb. 
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89.  Same:  Preltminary  examination  of; 
Circumstances  of  making.  Testimony  is  ad- 
missible to  show  under  what  circamstances 
confessions  were  made  ;  Ih. 

90.  Same :  To  he  admissible,  must  be  un- 
derstood by  narrator.  When  the  accused 
spoke  a  foreign  language  in  making  confes- 
sions, and  the  interpreter  testified,  that  from 
his  imperfect  knowledge  of  the  language,  he 
may  not  have  understood  the  prisoner's  mean- 
ing, it  seems  the  confessions  are  inadmissi- 
ble; lb. 

91.  Same.'sMade  when  in  custody.  The 
confessions  of  a  prisoner,  though  made  when 
he  is  in  custody,  are  admissible  against  him, 
if  otherwise  unobjectionable ;  Peter's  Case,  3 
H.  433. 

92.  Same:  If  reduced  to  writing  by  justice 
of  the  peace,  writing  must  be  produced,  or  ac- 
counted for.  When  the  confessions  of  a  pris- 
oner, made  to  a  justice  of  the  peace,  were  re- 
duced to  writing,  it  will  be  error  to  permit 
the  justice  of  the  peace  to  testify  from  his 
recollections  as  to  tne  confessions  ;  the  non- 
production  of  the  writing  not  being  accounted 
for;  Peter's  Case,  4  S   &  M.  31. 

93.  Mast  be  voluntary.  Confessions  are 
inadmissible  when  made  under  the  influence 
of  a  sufficient  threat,  or  a  sufficient  promise  ; 
lb.,'  S.  P..  Sam's  Case.  4  G.  347;  Simon's 
Case,  7  G.  636 ;  Cady's  Case,  44  M.  333. 
Slight  expressions  calculated  to  engender 
hope  of  benefit,  or  fear  of  injury,  will  vitiate ; 
Simon's  Case.  8  G.  288.  After  a  slave's 
arrest,  and  whilst  he  was  chained  and  alone 
with  his  master,  he  was  asked  by  the  master 
**  Why  be  had  burned  his  gin  house."  In 
response,  the  slave  confessed  the  burning: 
Held,  the  confession  was  voluntary;  Sam's 
Case.  4  G.  347. 

93a.  Same  :  Case  in  judgment.  The  pris- 
oner, a  slave,  was  pursued  with  dogs  as  a 
runaway,  and  after  his  capture  was  bitten  by 
the  dogs,  and  stricken  a  severe  blow  by  one 
of  his  pursuers;  he  was  not  then  suspected 
of  the  murder,  and  was  asked  by  a  white  per- 
son  present  why  he  ran  away?  He  failed  to 
answer,  and  was  stricken  by  the  interrogator, 
and  warned  if  he  did  not  talk  he  would  be 
knocked  down.  He  was  then  asked  by  the 
same  person  **  What  he  knew  about  Hiram 
(another  slave),  killing  deceased  ?"  and  was 
told,  "that  it  would  be  belter  for  you  to  tell 
the  whole  truth  about  the  matter."  The  pris- 
oner then  said,  that  "Hirim  did  not  kill  the 
deceased,  but  I  did  itT  Held,  the  confession 
was  not  voluntary,  and  was  inadmissible ; 
Simon's  Case.  7  G.  636. 

94.  Improper  influence  once  shoum  is  pre- 
sumed to  continue.  Where  it  has  been 
shown  that  a  confession  was  induced  by  a 
threat  or  promise,  any  subsequent  confession 
made  will  be  rejected,  unless  it  be  clearly 
shown  the  last  confession  was  made  under 
such  circumstances  as  to  be  voluntary.  This 
may  be  shown  by  the  length  of  time  between 
the  first  and  second  confession,  proper  warn- 
ing given  to  the  accused  of  his  rights,  and 
of  liie  nature  and  consequences  of  the  con- 
fession, or  by    other    circumstances  which 


would  reasonably  be  considered  as  sufficieot 
to  dispel  the  first  improper  influence  of  hope 
or  fear  ;  lb.  ;  S.  P.,  Van  Buren's  Case.  2  C. 
512 ;  Simon's  Case.  8  G.  288  ;  Simon's  CoHy 
7  G.  636  ;  Cady's  Case,  44  M.  333. 

94a.  Instance  of  improper  influence  not 
moving  oonfession.  The  prisoners  were  in 
custocly,  and  as  witnesses  before  a  jury  of  in- 
quest over  the  body  of  deceased,  and  were 
told  by  several  of  the  jury  that  their  testi- 
mony was  contradictory,  and  told  if  they  were 
guilty  of  the  homicide,  they  had  better  con- 
fess. On  the  next  day,  they  confessed  the 
killing  to  a  person  not  in  authority,  and  not 
present  when  the  above  statement  was  made 
to  them  by  the  jury:  Held,  that  the  confes- 
sion was  admissible;  Lyne's  Case,  7  G.  617. 
95.  Same :  Case  in  judgment.  The  pris- 
oner, a  slave,  was  arrested  and  charged  with 
murder,  by  a  party  armed  with  guns,  who 
threatened  him  if  he  did  not  confess,  that 
they  would  hang  him,  and  actually  made  prep- 
arations in  his  presence  to  do  so ;  he  then 
confessed  his  guilt,  and  shortly  afterwards 
he  was  taken  before  a  justice  of  the  peace 
(some  of  the  party  who  arrested  and  threat- 
ened him  being  present),  who  gave  him  no 
warning,  further  than  to  explain  to  bim  that 
he  had  a  right  to  ask  the  witnessed  questions, 
and  he  then  repeated  his  confession:  Held, 
the  confessions  were  not  voluntary,  and  were 
inadmissible ;  Peter's  Cctse,  4  S.  £  M.  31 ;  S. 
C,  3  H.  43;^;  6  H.  326. 

96.  Same:  Case  in  judgment.  The  pris- 
oner, who  was  a  slave,  was  suspected  of  lar- 
ceny, and  being  charged  with  it,  he  denied 
his  guilt;  he  was  then  whipped  by  his  em- 
ployer for  his  suspected  guilt,  and  again 
denied  it.  On  the  next  day  he  was  a<raia 
taken  up  and  threatened,  and  he  then  con- 
fessed, and  stated  what  articles  he  had 
taken,  and  where  they  could  be  found,  and 
accompanied  a  witness  to  the  place  and 
showed  the  articles ;  he  then  siatea  where  he 
got  them,  confessing  that  he  had  stolen  them. 
The  next  day,  the  employer  sent  for  the 
prisoner's  master,  and  when  he  arrived  in 
the  presence  of  the  prisoner,  the  employer 
said  to  prisoner,  "  Here  is  your  master,  who 
has  come  for  the  things  yon  took ;"  and 
thereupon  the  prisoner,  without  any  threat 
made,  or  any  promise  of  reward  offered, 
voluntarily  confirmed  his  previwis  confession ; 
the  last  confession  was  admitted  in  evidence : 
Held,  that  it  was  improper,  and  that  accord- 
ing to  the  principles  settled  in  Peter's  CcL^e, 
4  S.  &  M.  31,  an  explicit  warning  should  have 
been  given  of  the  consequences  of  the  con- 
fession, after  a  previous  confession  had  been 
extorted  by  fear;  Van  Burtns  Case.  2  0. 
512.'  But  the  conduct  and  actions  of  the 
prisoner  in  showing  the  articles,  were  prop- 
erly admitted ;  lb. ;  Bdotes  Case.  7  U.  96. 
^  97.  Confessions  must  all  go  to  jury  to- 
gether :  Jury  to  determine  true  from  false, 
The  prisoner's  confessions  must  all  go  to  the 
jury  just  as  he  made  them  ;  but  they  may  dis- 
believe  one  portion,  and  credit  another; 
Coon's  Case.  13  8.  k  M.  246 ;  and  the  jury 
are   the  judges  of   what    part  is  true  and 


Digitized  by 


Google 


CRIMINAL  LAW,  XXIH. 


•795 


what  false,  and  they  are  Dot  bound  by  law  to 
receive  as  true  those  parts  favorable  to  the 
prisoner,  thou^'h  they  be  not  impossible  in 
their  nature,  or  inconsistent  with  the  other 
evidence  in  the  case  ;  lb. 

98  Not  every  inducement  or  appeal  vitiates 
confession  made  from  it,  A  confession  ob- 
tained under  the  influence  of  a  statement  to 
the  prisoner.  '*  that  it  would  be  better  for  the 
puilty  to  confess  that  the  innocent  mi^ht  not 
be  punished,"  is  admissible;  Dick's  Case,  1 
G.  593.  So  of  appeals  to  character  and  cir- 
cumstances of  the  party  accused,  his  family 
connection  and  situation  in  life,  the  claims 
of  justice,  and  rights  and  safety  of  others 
that  may  be  involved,  demanding  the  truth 
to  be  ti>ld,  and  his  responsibility  to  God ; 
Frank's  Case,  10  G.  705. 
.  99.  Confession:  Evidence  of  hy  State  cU 
one  time,  does  not  aiUhorize  evidence  of  ai 
another,  by  prisoner.  A  slave  confessed  to 
a  stranper  tnat  he  killed  the  deceased  ;  in  two 
or  three  minutes  thereafter  his  master  ar- 
rived, and  he  confessed  the  killing  to  him, 
and  at  the  same  time  stated  his  reasons  for 
doing  the  act :  Held,  that  the  introduction 
in  evidence  by  the  State  of  the  first  con- 
fession, did  not  authorize  the  prisoner  to 
introduce  the  second;  Alfred's  Case,  8  G. 
296. 

100.  Confession :  Right  of  prisoner  to 
cross-examine  on.  If  a  witness  for  the  State 
depose  to  a  confession  in  detail,  and  then  state 
in  general  terms  that  he  soon  afterwards 
beard  the  prisoner  make  other  confessions, 
the  prisoner  has  the  right  to  cross-examine 
as  to  the  nature  of  such  confessions ;  Dick's 
Case,  1  G.  593. 

101.  Master:  Confessions  of  slaves  to. 
The  conlessions  of  a  slave  to  his  master  are 
Dot  privileged,  and  are  admissible  against 
hina  if  voluntary  ;  Sam's  Ca^e,  4  G.  347. 

102.  Discoveries  to  which  confessions  of 
py  isoners  lead :  Common  Law  ride  of  admis- 
sibility. By  the  common  law,  the  fact  that 
the  iustrument,  or  fruits,  or  any  associated 
circumstances  of  the  crime  were  discovered 
in  consequence  of  the  confession  of  the  ac- 
cused, is  admissible  againsi  l\im,  though  the 
confession  was  obtained  by  the  influence  of 
hope  or  fear  exerted  upon  him ;  but  it  is 
essential  to  such  admission,  that  the  instru- 
ment or  other  material  facts  should  cor- 
respond with  the  description  given  by  the 
prisoner ;  Jordan's  Case,  3  G.  382 ;  S.  P., 
Belote's  Case,  7  G.  96. 

103.  Same:  Rule  under  our  constitution. 
But  this  rule  does  not  apply  under  our  con- 
stitution to  confessions  obtained  by  violence, 
they  being  inadmissible  for  uny  purpose,  and 
under  all  circumstances ;  Jordan's  Case, 
supra. 

1 04.  Confessions^  eoctra  judicial,  admissible 
without  warning.  Extra  judicial  confessions 
are  competent,  if  voluntary ;  though  the 
party  was  not  warned,  he  was  not  bound  to 
criminate  himself;  Dick's  Case,  1  G.  593. 
Kule  in  Peter's  Case,  4  S.  &  M.  31,  and 
Van  Buren's  Case,  2  C,  approved. 


8.  Snffioiexioy  of. 


105.  Confessions:  Charge  on  weight  arid 
value  of,  erroneous.  It  will  be  error  to  charge 
the  jury  '*  that  confessions  made  voluntarily 
and  not  obtained  by  force,  fraud,  or  threats, 
are  regarded  by  the  law  as  the  highest  and 
most  satisfactory  proof; "  Brown's  Case,Z  G. 
423. 

106.  Confessions :  Corpus  delicti.  The 
confessions  of  the  prisoner  alone  will  not,  in 
a  capital  case,  warrant  a  conviction  without 
independent  proof  of  the  corpus  delicti; 
Stringfellow's  Case.  4  C.  157  ;  S.  P.,  Sam's 
Case.  4  G.  347  ;  PitfsCase,  43  M.  472. 

107.  Relation  of  prisoner  to  party  to  whom 
confession  is  made.  If  a  confession  be  made 
by  the  accused  to  one  in  official  authority,  in 
response  to  an  inducement  off'ered,  especially 
if  the  official  personage  be  in  a  position  likely 
to  enable  him  to  render  his  inducement  ef- 
fectual, it  should  be  promptly  rejected ; 
Cady's  Case,  44  M.  382. 

108.  Confession  must  be  voluntary:  Case 
in  judgment.  About  8  o'clock  on  the  night 
of  the  homicide,  accused  was  at  the  house  of 
deceased.  They  were  heard  quarrelling  mu- 
tually, but  did  not  seem  so  angry  as  to  excite 
apprehension  of  witness.  On  the  next  morning 
at  b  or  9  o'clock,  deceased  was  found  dead, 
about  one  hundred  yards  from  her  house,  her 
skull  bt^ing  fractured,  a  good-sized  stick  lying 
near  the  body.  M.  arrested  the  accused  next 
morning;  rode  up  to  him  in  a  field  about  a 
mile  from  place  of  homicide,  and  told  him 
some  one  had  shot  the  deceased.  He  re- 
sponded, she  was  not  shot,  but  knocked  on  the 
head.  At  the  time  eight  or  ten  freedmen  came 
up  from  different  directions,  and  tied  accused 
and  took  him  to  where  the  body  of  the  de- 
ceased was,  and  where  one  hundred  or  one 
hundred  and  fifty  freedmen  had  collected,  and 
were  much  excited,  and  insisted  that  accused 
should  be  hung.  No  threats  or  promises 
were  made  to  induce  confession.  Accused's 
hands  were  tied,  and  a  large  crowd  had  gath- 
ered around  him.  Accused  said  he  and  de- 
ceased had  a  quarrel  about  some  clothes,  and 
deceased  struck  him,  and  he  struck  her  one 
blow,  not  intending  to  kill  her :  Held,  the  con- 
fession was  properly  admitted  to  jury  ;  lb, 

XXni.  Oonspiraoy. 

109.  Con.spiracy  to  commit  crime  complete 
offence :  Not  merged.  A  conspiracy  to  com- 
mit a  crime  is  a  complete  offence  in  itself  and 
not  an  attempt  to  commit  one  ;  and  hence,  is 
not  merged  where  the  offence  is  actually  com- 
mitted ;  Laura's  Case,  4  C.  174. 

110.  Parties  jointty  indicted:  WJien  de- 
clarations of  one  good  against  another.  That 
parties  are  jointly  indicted  does  not  make  the 
acts  and  declarations  of  one  evidence  against 
the  other  ;  a  conspiracy  must  be  first  estab- 
lished by  evidence  extrinsic,  such  acts  and 
declarations ;  Browning's  Case.  1  G.  656 ;  S. 
P.,  Lyne's  Case,  7  G.  617;  S.  P.,  Street's 
Case,  43  M.  1.  But  it  is  well  settled,  that  the 
conspiracy  may  be  proved,  like  other  contro- 
verted facts,  by  the  acts  of  the  parties,  or  by 
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circumstances,  and  that  the  positive  agree- 
ment OQ  a  common  purpose  or  design  need 
not  be  proved  by  a  witness  or  witnesses ; 
Street's  Case,  43  M.  1.    , 

111.  S'lme:  Whether  acts  of  one  can  he 
admitted  ag  nnst  the  other  upon  prostcutor's 
vndertakiiig  to  prove  conspiracy  afterwards: 
Quceref  Whether,  before  c«mspiracy  is  es- 
tablisted,  the  acts  of  one  can  be  admitted 
against  the  other,  upon  the  prosecutor's  under- 
taking to  prove  conspiracy  afterwards : 
Qu(eref  It  seems  they  would  not ;  Brown- 
tug's  Case,  1  G.  656. 

112.  Acts  and  declarations  of  coconspira- 
tors part  of  res  gestae.  Acts  and  declarations 
of  one  conspirator  are  admissible  against  an- 
other as  part  of  the  resgestce;  and  hence,  must 
have  been  done  and  m.ide  pending  the  crimi- 
nal enterprise;  Browning's  Case,  supra.  If 
made  after  its  completion,  or  abandonment, 
they  are  inadmissible  against  another ;  Lynes 
Case,  7  G.  617. 

ZXLV.     Oontmnanoe. 

See  Continuance. 

1 1 3.  Granting  or  refusing  when  ground  of 
error.  The  granting  and  refusing  of  a  con- 
tinuance, is  within  the  discretion  of  the  court, 
and  cannot  be  assigned  as  error.  Appellate 
tribunals  interfere  with  the  exercise  of  this 
discretion  with  extreme  reluctance  and  cau- 
tion, and  only  when  a  palpalile  error  has  been 
committed,  without  the  correction  of  which, 
manifest  injustice  would  be  wrought ;  Noe's 
Case,  4  H.  330 ;  McDaniel's  Case,  B  S.  &  M. 
4ul ;  Lundy's  Case,  44  M.  669  (citing  Ogles 
Case,  4  G.  383). 

114.  Affidavit  for.  An  affidavit  for  a  con- 
tinuance, on  the  ground  of  absence  of  wit- 
nesses, should  show  diligence  in  procurirf]g 
their  attendance,  and  an  expectation  that 
their  attendance  will  be  procured  at  the  next 
term  ;  Noe's  Case,  4  H.  330. 

1 15.  Facts  expected  to  be  proved  by  absent 
witnesses  must  be  set  out.  In  this  8iaie,  by 
statute  (H.  &  tl.  610,  i  37),  upon  every  ap- 
plication for  a  continuance,  the  applicant 
must  state  in  his  affidavit,  the  facts  which  he 
expects  to  prove  by  his  absent  witnesses,  in 
order  that  the  court  may  judge  of  the  mate- 
riality of  the  facts  to  the  issue  in  the  cause; 
and  the  statute  applies  alike  to  criminal  and 
civil  cases;  McDanieTs  Case,  8  8.  &  M.  401. 
Code  of  lb57,  p.  503,  art.  151 ;  Code  of  1871, 
?  633. 

116.  Error  of  court  below  in  refusing, 
should  be  sought  to  be  corrected  first,  by  mo- 
tion for  new  trial.  When  an  application  for 
a  continuance  is  made,  the  judge  is  supposed 
to  know  nothing  of  the  testimony  whicn  will 
be  adduced  ;  he  can,  therefore,  only  deter- 
mine the  materiality  of  the  facts  stated  in 
the  affidavit,  by  the  consideration  of  what 
might  be  urged  in  the  defence,  if  they  should 
be  established.  His  means  of  judging  are 
less  satisfactory  at  that  stage,  than  at  the 
close  of  the  trial.  When,  in  the  opinion  of 
counsel,  a  continuance  has  been  improperly 
refused,  a  new  trial  should  be  moved  for  at 


the  conclusion  of  the  trial,  the  judge  can 
then  see  more  clearly  the  bearing  of  the  testi- 
mony sought  to  be  introduced.  If  a  new 
trial  be  refused,  the  bill  of  exceptions  shoald 
embodv  the  whole  evidence,  so  that  the 
Appellate  Court  shall  have  the  means  of 
forminsr  a  correct  conclusion  ;  lb. 

117.  Discretion  exercised  refusing  continn- 
ance  held  proper :  Case  in  judgment.  The 
prisoner  was  indicted  12th  September,  1870, 
was  arraigned  and  pleaded  not  guilty,  same 
day.  On  23d  same  month,  he  moved  court 
for  a  continuance,  upon  affidavit  of  absence 
of  C.  who  was  not  regularly  served  with 
subpoena  to  that  term ;  that  witness  was 
within  the  jurisdiction  of  the  court;  that  a 
subpoena  was  regularly  sued  out;  affiant 
does  not  know  cause  of  witness*  absence, 
which  is  n«)t  by  his  procurement  or  consent. 
Witness  is  very  material,  and  by  him  prisoner 
expects  to  prove  that  W.,  the  principal  and 
most  important  witness  subpoenaed  for  the 
State,  had  said  that  if  he  could  not  convict 
prisoner  by  telling  the  truth,  he  would  do  it 
otherwise.  Affiant  set  forth  fun  her,  the 
absence  of  a  brother  of  prisoner,  for  whom 
no  subpoena  had  been  issued,  hut  whose  pres- 
ence was  relied  upon  from  a  letter  received: 
Held,  a  continuance  was  properly  refused; 
Lundys  Case,  44  M.  669. 

XXV.    Oorpns  Delicti. 

See  a»/e,  34,106. 

118.  Proof  of,  independent  of  confession, 
essential  to  convict  in  capital  case.  There 
must  be  proof  of  the  corpus  delicti  in  a  capi- 
tal felony,  independent  of  the  confession  of 
the  prisoner,  or  he  cannot  be  convicted: 
iString fellow's  Case.  4  C.  157 ;  S.  P.,  Sams 
Case,  4  «J.  347  ;   /  itVs  Case,  43  M.  472. 

119.  Same:  In  larceny.  Nor  are  confes- 
sions alone,  in  case  of  larceny,  sufficient  to 
prove  the  corpus  d4icti  (citiner  Stringfellow's 
Case.  4  C.  157;  Brr/wn's  Case.  3  G,  433; 
Sam's  Case,  4  G.  347) ;  Jenkins  Case,  41 
M.  582. 

120.  Corpus  delicti :  What  is.  In  arson  it 
is  the  burning  of  the  house,  and,  if  this  be 
established  by  other  evidence,  the  defendant's 
confessions  are  competent  to  show  that  it  was 
malicious,  and  that  he  was  the  agent ;  Sam's 
Case,  4  G.  347.  In  cases  of  felonious  homi- 
cide, the  corpus  delicti  consists  of  two  funda- 
mental and  necessary  facts ;  first,  the  death, 
and  second,  that  it  was  caused  by  criminal 
agency;  Pitt's  Oa«e,43  M.  472. 

XXVI.    Costs. 

121.  Costs :  Fees  of  clerks  in  State  cases. 
The  clerks  of  the  Circuit  Courts  are  not  en- 
titled to  tax  the  State  with  their  costs  in 
criminal  cases,  where  the  defendants  are  ac- 
quitted, or,  being  convicted,  are  unable  to 
pay  the  costs ;  fur  their  services  in  such  cases, 
they  are  entitled  to  receive  a  sum  not  exceed- 
ing fifty  dollars  per  annum,  payable  oat  of 
the  county  treasury;  Burt  v.  Harwood,  10 
G.  756. 
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122.  Construction  of  art.  60,  sec.  19,  ch,  64, 
Bev.  Code  1857.  Art.  60.  sec.  19.  ch.  64,  p. 
.583.  Rev.  Code,  18^7.  code  71,  ?  2888,  which 
makes  it  the  duty  of  civil  officers  to  inform 
against  and  prosecute  all  violations  of  the 
penal  laws  of  the  State,  and  provides  that 
all  necessary  costs  and  expenses  incurred 
therein  shall  be  paid,  on  due  proof  thereof, 
out  of  the  State  treasury,  provides  only  for 
the  payment  of  costs  and  expenses  attending 
the  discharge  of  the  duties  of  civil  officers  in 
prosecuting  offenders  elsewhere  than  in  the 
Circuit  Court;  lb. 

XXVn.   Oonrt. 

123.  Court:  Time  and  place  of  holding.  If 
the  time  and  place  of  holding  the  court  ap- 
pear in  any  part  of  the  record,  it  is  sufficient ; 
Loper's  Case,  3  H.  429. 

XXVm.    Oiiminal  Oonrt. 

124.  Inferior  court.  The  Criminal  Court, 
organized  by  the  Act  of  1836,  is  an  inferior 
court,  in  the  sense  of  the  constitution,  and 
authorized  by  that  instrument ;  Thomas' 
Case,  5  H.  20. 

XXIX.    District  Attorney. 

See  post.  329. 

125.  When  other  counsel  may  officiate  in 
his  place.  When  all  the  preliminaries  to  a 
trial  in  a  State  prosecution,  have  been  duly 
performed  by  the  district  attorney,  he  may 
withdraw  from  the  case.  Bnd  other  counsel 
may  appear  in  his  stead ;  Bt/rd's  Case,  1  H. 
247. 

126.  Law  to  appoint  pro  tern,  by  Circuit 
Courts  constitutional.  The  law  authorizing 
the  Circuit  Court  to  appoint  a  district  atr 
torney  pro  tern.,  in  the  absence  of  the  regu- 
larly elected  officer,  is  constitutional ;  Keith- 
ler's  Case.  10  S.  &  M .  192. 

127.  Non-essf-nfiality  of  signature  of  dis- 
trict attorney  to  indictment.  The  signature 
of  a  district  attorney  to  an  indictment  is  not 
necessary  to  its  validity.  Such  signing  is 
not  required  by  common  law  or  statute.  The 
signature  of  the  foreman  of  the  grand  jury  to 
the  endorsement  on  it,  **  A  true  bill,"  i%  that 
which  gives  it  validity.  Yet  it  is  the  practice 
for  the  district  attorney  to  sign  the  indict- 
ments, and  it  should  be  observed  ;  lb. 

Vila,  District  attorney:  His  tax  fee.  The 
district  attorney  is  entitled  to  a  tax-fee  of 
SiO  only  in  convictions  for  gaming,  after  Rev. 
Code  of  1857  went  into  operation,  reducing 
the  fee  from  $50  to  $10,  even  though  the  in- 
dictment was  found  and  returned  before  that 
time;  Charter's  Case,  7  ^»-  75. 

128.  Bower  to  qu'sh  indictment  on  his 
own  motion.  The  district  attorney  may,  at 
any  time  before  the  defendant  is  arraigned 
and  put  on  his  trial  on  an  indictment,  quash 
it.  It  is  a  matter  entirely  in  his  discretion, 
and  the  prosecutor  cannot  complain  of  his 
action,  as  the  quashal  is  not  a  matter  to  bis 
prejudice ;  Clark's  Case,  1  C.  261.  See  post, 
329. 


XXX.    Dying  Declarations. 

129.  Dying  declarations:  Admission  of: 
Co^istitutional  provision  that  accused  shall 
be  confrontedJyy  witnesses  against  him.  The 
admission  of  dying  declarations,  according  to 
the  rules  of  the  common  law,  is  not  a  viola- 
tion of  that  clause  of  the  constitution  which 
declares  that  the  accused  shall  be  confronted 
with  the  witnesses  against  him  ;  Woodsid*i's 
Case.  2  H.  656  ;  S.  P.,  Mc Daniel's  Case.  8  8. 
&  M.  401.  But  the  witness  who  proves  the 
declaration,  must  be  produced ;  Lambeth's 
Case,  1  C.  322.  They  are  admitted  only  in 
cases  of  homicide ;  McDaniel's  Ca^e,  8  S.  & 
M  401. 

1.30.  Same :  Must  be  made  under  conscious- 
ness of  impending  death.  It  is  essential  to 
the  admissibility  of  dying  declarations,  that 
they  were  made  under  a  sense  of  impending 
death.  And  this  must  be  satisfactorily  es- 
tablished to  the  judge  before  they  can  be  ad- 
mitted. But  it  is  not  necessary  that  the  de- 
clarant should  state  they  were  so  made  at  the 
time.  It  is  sufficient  if  it  be  satisfactorily 
shown  in  any  mode,  that  they  were  made  un- 
der that  expectation,  whether  it  be  proven 
directly  by  the  language  of  the  deceased,  or 
be  inferred  from  his  evident  danger,  or  the 
opinions  of  medical  or  other  attendants,  stated 
to  him,  or  from  his  conduct  or  other  circum- 
stances of  the  case  ;  McDaniel's  Case,  8  S.  & 
M.  401  ;  S.  P.,  Brown's  Case,  3  G.  433.  This 
has  reference  to  declarant's  consciousness  that 
he  is  on  the  verge  of  dissolution.  Proof  that 
that  was  his  actual  condition,  without  proof 
that  he  was  sensible  of  it,  will  not  do  ;  Lewis* 
Ca«c,  9  S.  &  M.ll.^ 

If  the  declarations  were  made  before  all 
hope  of  recovery  had  ceased,  but  afterwards 
were  written  down  and  read  over  to  deceased, 
and  adopted  by  him  under  a  sense  of  impend- 
insr  death,  they  are  admissible.  But  if  such 
written  statement  be  partial  and  incomplete, 
and  were  prepared  upon  consultation  between 
the  parties  drawing  them  up,  who  designedly 
omitted  material  statements  of  the  deceased, 
they  will  be  rejected;  Brown's  Case,  3  G. 
433. 

130a.  Same:  Illustrated:  Declarant's 
consciousness  of  impending  death  not  suffix 
ciently  apparent:  Case  in  judgment.  The 
declarant  was  mortally  wounded,  in  such  a 
way  that  death  must  necessarily  follow  in  a 
few  hours.  When  wounded,  he  exclaim»*d, 
*»0,my  people,"  but  made  no  other  remark 
indicating  a  sense  of  impending  dissolution. 
It  was  held  that  the  pro^f  was  insufficient  to 
admit  his  declarations ;  Lewis"  Case,  9  S.  & 
M.11.5. 

131.  Same:  Illustrated:  Caseinjudg' 
rneiU.  In  this  case  dying  declarations  were 
received  in  evidence  under  the  following  cir- 
cumstances :  On  the  night  of  the  day  on  which 
the  mortal  stroke  had  been  given,  a  witness 
told  the  deceased  that  he  thought  his  deposi- 
tion ought  to  be  taken,  as,  in  his  opinion,  he 
must  inevitably  die  before  the  next  morning. 
The  deceased  replied  that  he  thought  so  too. 
Afterwards  the  deceased  said:  ''0,  Lord, I 
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shall  die  aoon."  His  declarations  were  then 
reduced  to  writing:,  read  over  to  him  twice, 
and  signed  and  sworn  to  by  him.  The  attend- 
ing physician,  on  tbe  evening  previous,  had 
held  oui  to  the  deceased  some  hope  of  recov- 
ery, but  had  told  him  his  chance  was  bad. 
The  deceased  lived  gone  ten  days  after  the 
declarations;  McDanieVs  Case,  8  S.  A  M. 
401. 

132.  Same:  Admisuhiity  of  for  court: 
Error  to  leave  to  jury  tofij^  weight.  The  court 
must  decide,  after  a  preliminary  examination 
into  the  circumstances  under  which  thevwere 
made,  as  to  the  admissibility  of  dying  declar- 
ations. When  admitted,  the  jury  is  to  judife 
of  the  weight  to  attach  to  them,  as  they  do  to 
all  other  testimony.  But  it  will  be  illegal  for 
the  court  to  submit  to  them,  by  its  charges, 
the  questions  of  fact  on  which  their  admissi- 
bility depends,  and  to  charge  them  that  if 
they  have  not  been  legally  proven  to  be  dy- 
ing declarations,  ihev  must  disregard  them  ; 
lb.;  S.  P.,  Nelm'8  Case,  13  S.  &  M.  500. 

133.  Same:  Slaves  presumed  to  have 
religious  sense.  Slaves  are  presumed  to  have 
a  sense  of  religious  accountability,  and  hence 
their  dying  declarations  are  admissible,  as  in 
other  cases,  without  any  affirmative  proof 
showing  that  the  declarnnt  had  the  proper 
religions  instruction  as  to  the  nature  of  an 
oath;  Leivis'  Case.  9  8.  &  M.  115. 

134.  Same:  Impression  made  on  mind  of 
witness  not  inquirahle  into  where  precise 
words  of  declarant  are  given.  The  dying  decla- 
rations of  the  deceased  were  offered  in  evi- 
dence, and  the  witness  proving  them  re- 
peated the  precise  words  used  by  the  deceased, 
as  follows :  To  the  question  by  witness,  *'  who 
shot  him?  "  deceased  replied  •*  Nelms."  "  Was 
it  S.  H.  Nelms  ?  "  he  answered.  ••Yes."  The 
counsel  for  the  prisoner  then  asked  witness 
*'  whether  deceased  did  not  so  express  himself 
as  to  convey  the  idea  that  what  he  said  was  a 
mere  opinion,  and  not  a  thing  within  the  ac- 
tual knowledge  of  the  deceased."  Held  that 
as  the  witness  gave  the  precise  words  of  de- 
ceased, the  question  was  incompetent,  and 
that  it  would  probably  be  otherwise  if  the 
witness  only  gave  the  substance  of  what  de- 
ceased said,  as  the  substance  of  what  is  said 
is  and  can  be  nothing  more  than  the  impres- 
sions produced  on  the  mind  of  the  witness, 
translated  into  his  own  language.  And  the 
peculiarity  of  this  kind  of  evidence,  and  the 
absolute  necessity  of  confining  it  within  pro- 
per  limits,  if  the  declarations  be  equivocal  or 
ambiguous,  the  impression  made  on  the  mind 
of  the  witness  might  be  inquired  into ;  NeMs 
Ca^e.  13  S.  &  M.  500. 

135.  Same :  To  he  considered,  scrutinized 
and  weighed  by  jury  with  great  caution. 
Great  caution  is  called  for  in  the  application 
of  this  kind  of  evidence.  To  this  end,  all  of 
the  attending  circumstances  should  be  well 
weighed  by  the  jury;  the  degree  of  self-pos- 
session, of  observation  and  recollection  of  the 
deceased  should  be  ascertained.  The  state 
of  mind  arising  from  his  critical  condition, 
added  to  his  suffering,  may  prodace  indistinct- 
ness of  memory.    Sometimes  the  declaration 


is  a  matter  of  judgment,  of  inference  and  con- 
clusion, which  raay  be  fatally  erroneous.  It 
may  often  happen  that  the  deceased,  withont 
being  perfectly  certain,  would  ascribe  the  act 
to  some  suspicious  person,  when,  if  the  grounds 
of  the  suspicion  were  known,  it  would  he  un- 
satisfactory. Hence,  the  circumstances  of 
suspense  and  confusion  connected  with  the 
declarant,  are  to  be  considered  with  the  most 
minute  and  scrupulous  attention,  and  the  ac- 
cordance and  consistency  of  the  facts  stated, 
with  the  other  facts  established  in  evidence, 
is  to  be  examined  with  peculiar  circumspec- 
tion ;  lb. 

136.  Same:  Mode  of  impairing  credibility  of. 
It  is  competent  where  dying  declarations  are 
admitted,  to  show,  by  way  of  impairing  their 
credibility,  what  the  declarant  said  on  the 
same  subject  at  other  times ;  lb. 

137.  Same  :  In  what  ca^es  only  admissible. 
Dying  declarations  are  admissible  only  on  a 
trial  for  homicide,  where  the  death  of  the  de- 
clarant is  the  subject  of  the  charge,  and  the 
circumstances  of  the  death  are  the  subject  of 
the  declaration ;  Lambeth's  Case,  1  C.  322. 

138.  Same :  Belief  of  impending  death  : 
Solemn  religious  sense  presumed  from.  Be- 
fore dying  cJeclarations  are  admissible,  it  must 
be  shown  to  the  court  that  they  were  made 
under  a  belief  of  immediate  and  impending 
di-solution;  when  this  is  established  to  the 
satisfaction  of  the  judge,  the  presumption  is 
that  they  were  made  under  a  *•  solemn  religions 
sense*'  of  approaching  dissolution,  unless  the 
contrary  is  shown,  just  as  a  witness,  sworn,  is 
presumed  to  believe  in  the  existence  of  God, 
and  of  future  accountability.  And  when  the 
judge  has  decided  on  the  admissibility  of  the 
evidence,  it  is  not  for  the  jury  to  determine 
any  question  concerning  that ;  but  they  are 
to  judge  of  its  credibility.  Hence,  it  is  im- 
proper that  the  jury  should  be  charged,  that 
unless  the  declarations  were  made  under  a 
solemn  religious  sense  of  impending  dissolu- 
tion, they  are  entitled  to  but  little  weight ; 
lb. 

139.  Same :  Hearsay  intnnsicaUy  weaker 
than  if  cross^xamination  was  had.  The 
court  instructed  the  jury  that  the  dying  dec- 
larations of  the  deceased,  as  written  ont  and 
offered  in  evidence,  •*  were  entitled  to  the  same 
credit  and  force  before  the  jury  as  if  the  state- 
ment had  been  regularly  sworn  to  before  the 
jury  :*'  Held,  to  be  erroneous ;  that  it  is  hear- 
say evidence,  and  intrinsically  weaker  than 
if  the  declarant  had  been  present  and  sub- 
ject to  oross-examiaation,  and  the  jury  alone 
were  the  judges  of  its  weight  and  force  ;  lb. 

(The  value  of  dying  declarations  forcibly 
commented  on  in  this  case.) 

ZXZI.  Doubts. 

See  post,  353a. 

140.  Doxibts  reasonable:  Need  not  ht 
strong  and  dear.  I  he  court  instructed  the 
jury  that  a  reasonable  doubt  is  not  a  vague 
conjecture,  or  mere  hypothesis,  but  a  sen- 
timent clear  and  strong,  arising  in  the  naiod 
of  an  enlightened  and  conscientioos  jury, 
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which  upon  a  fall  snrvey  of  the  facte,  forbids 
its  going  forward  to  a  conviction :  Heldj  , 
erroneous ; — that  the  language  was  too  strong, 
that  the  doubt  need  not  be  clear  and  strong, 
but  only  **  reasonable ; "  that  is  just,  rational, 
conformable  and  agreeable  to  that  faculty  of 
the  mind,  by  which  it  distinguishes  between 
truth  and  falsehood,  good  and  evil,  and 
which  enables  the  possessor  to  dednce  infer- 
ence from  facts  or  propositions.  It  implies  a 
want  of  fulness  and  completeness  of  proof, 
which  would  enable  the  mind  satisfactorily  to 
draw  the  conclusion  of  guilt  from  the  facts  in 
evidence;  Bowler's  CasaAl  M.  570. 

141.  Doubt  reasonable,  explained.  The 
prisoner  being  tried  for  marcler.  asked  this 
charge:  "If  the  jury,  after  weighing  the  evi- 
dence, have  a  reasonable  doubt  that  the  pris- 
oner is  guilty,  they  are  bound  by  law  to  find 
a  verdict  of  not  guilty/'  which  was  given  by 
the  judge,  with  this  addition :  **  To  warrant 
the  jury  in  finding  the  prisoner  guilty,  there 
should  be  evidence  before  them  sufficient  to 
satisfy  their  minds  of  his  guilt,  beyond  a 
reasonable  doubt ;  that  which  amounts  to 
mere  possibilty,  or  conjecture,  or  supposition, 
is  not  what  is  meant  by  a  reasonable  doubt. 
The  doubt  which  should  properly  influence  a 
jury  to  withhold  a  verdict  of  guilty,  should  be 
such  a  doubt  as  would  reasonably  arise  from 
the  evidence  before  them ;  and  if  such  a  rea- 
sonable doubt  should  arise  from  the  evidence, 
the  prisoner  should  have  the  benefit  of  the 
doubt  :'*  Held,  that  this  explanation  was  cor- 
rect, and  did  not  vary  the  rule  laid  down  in 
the  instructions  as  first  presented;  Cicely's 
Case,  13  S.  &  M.  202. 

14la.  Doubts  reasonable.  There  is  a  rea- 
sonable doubt  of  guilt,  where  there  is  a  proba- 
bility of  innocence ;  Browning's  Case,  1  G. 
656. 

1416.  Doubt  reasonable:  Wiere  case  vnU 
not  be  reversed  for  want  of  instruction  on. 
If  the  court  refuse  to  give  a  proper  instruc- 
tion on  the  subject  of  a  reasonable  doubt, 
the  verdict  will  not  be  set  aside,  if  the  evi- 
dence of  guilt  be  so  conclusive,  that  there  is 
no  room  for  doubt;  McGuire's  Case,  8  G. 
369  (see  post,  353a). , 

XXZn.  Evidence. 

See  Evidence.    See  sub-division    "Witness. 
See  post,  456,  527,  237,  266, 266a,  273,  274, 
275,442. 
See  ante,  93. 

1.  Hearsay,  Bet  gett»,  ConfesBlon. 

142.  Hearsay.  Hearsay  is  not  admissible 
to  prove  fornication ;  Overstreet's  Case,  3  H. 
328. 

143.  Admission.  On  the  trial  of  a  prisoner 
for  selling  liquor  to  a  slave,  the  statement  of 
a  bystander,  made  immediately  after  the  sale, 
••  that  the  prisoner  did  let  the  negro  have 
whiskey,"  is  not  admissible,  though  made  in 
the  presence  of  the  prisoner.  The  bystander 
should  himself  be  introduced;  Noonan's  Case, 
1  S.  &  M.  562, 

144.  Admissions:  Quasi,  Statements  made 


by  another,  in  presence  of  the  accused,  in 
relation  to  the  accused's  connection  with  the 
alleged  offence,  if  not  denied  by  the  accused, 
he  having  opportunity  to  do  so.  are  admis- 
Bible  in  evidence  against  him ;  HoggsetVs  Case, 
40  M.  522. 

145.  Res  gestce:  Habit  of  punishing  slave : 
Trial  for  murder  of  slave.  Where  a  party  is 
indicted  for  the  murder  of  a  slave,  it  will  not 
be  competent,  in  order  to  show  the  means  by 
which  death  was  produced,  to  prove  the  gen* 
eral  habit  of  the  accused  in  punishing  slaves 
in  a  particular  manner,  such  evidence  is  not 
responsive  to  any  charge  in  the  indictment, 
and  calculated  to  prejudice  the  jury  against 
the  prisoner ;  Dowlings  Case.  5  S.  &  M.  664 

1 46.  Res  gesfce :  Admissions  and  confessions. 
A  witness  who  had  pursued  the  prisoner 
soon  after  the  killing.  wa«*  asked  by  the  dis- 
trict attorney  the  question,  *'  When  you  had 
overtaken  the  prisoner,  or  while  pursuing 
him,  what  did  you  say  to  him?"  he  replied, 
without  objection,  "  That  he  asked  the  pris- 

fOner  why  he  did  so ;"  and  he  then  proceeded 
to  state,  in  opposition  to  the  remonstrance  of 
the  district  attorney,  **That  the  prisoner  re- 

Elied  he  would  not  allow  any  man  to  follow 
im  around  town."  And  the  court  decided 
that  this  response  of  the  prisoner  should  not 
go  to  the  jury  :  Held,  that  the  exclusion  of  it 
was  right,  as  it  was  no  part-  of  the  res  gestas, 
and  no  eflfort  had  been  made  by  the  State  to 
prove  admissions  or  confessions  by  the  pris- 
'  oner ;  Bole's  Case,  2  C.  445. 

147.  Res  gestce:  Declarations.  The  declara- 
tions of  the  accused  charged  with  murder, 
made  just  before  the  killing,  and  whilst  the 
deceased  was  absent,  and  when  the  accused 
did  not  suspect  that  a  conflict  was  impending, 
are  not  admissible  in  his  favor  as  part  of  the 
res  gestas ;  Netvcomb's  Case,  8  G.  383. 

148.  Res  getitoe  confessions.  On  a  trial  for 
murder,  a  witness  for  the  State  testified  that, 
on  the  day  on  which  the  killing  took  place, 
and  about  one-half  mile  from  the  place  where 
it  was  perpetrated,  he  met  the  accused,  and 
he  had  blood  on  his  hands;  and  then,  on  cross- 
examination,  he  stated  that  the  accused  was 
coming  from  his  own  house  at  the  time,  and 
that  he  discovered  the  blood  on  his  hands  in 
consequence  of  the  accused  pointing  it  out  to 
him.  He  was  then  asked  by  the  prisoner 
what "  he,  the  prisoner,  then  said,  when  he 
showed  the  blood  on  his  hands :"  Held,  that 
the  refusal  of  the  court,  below,  to  permit  the 
question  to  be  answered,  was  right,  as  the 
accused's  statement  then  made  was  neither  a 
part  of  a  confession  which  had  been  drawn 
out  by  the  State,  nor  part  of  the  res  gestcs; 
Scragg's  Case.  8  S.  &  M.'i22. 

148a.  Same:  Declarations:  When.  The 
declarations  of  the  accused,  made  at  the  time 
of  his  shooting,  as  to  the  effect  of  his  shot, 
are  not  **  confessions"  in  the  technical  sense, 
but  connect  themselves  with  the  act,  and  form 
part  of  the  res  gestce  and  are  clearly  admissi- 
ble in  evidence ;  Head's  Case,  44  M..  731. 

2.    Ciroiimstaxitial  Evidence. 

149.  Circvmsiantial  evidence :  Sufficiency  : 


.Digitized  by 


Google 


800 


CRIMINAL  LAW,  XXXIL 


Test.  Circnmstant'al  evidence  has  been  re- 
ceived in  every  ai?e  of  the  common  law,  and 
it  may  rise  so  high  in  the  scale  of  belief  as  to 
generate  full  conviction.  When,  after  due 
caution,  this  result  is  reached,  the  law  author- 
izes its  ministers  to  act  on  it;  McCann's 
(7a«e,  13S.  &  M.  471. 

150.  Same,  What  circumstances  will 
amount  to  proof  can  never  be  matter  of 
general  definition.  Absolute  metaphysical 
and  demonstrative  certainty  is  not  essential ; 
the  legal  test  is,  its  sufficiency  to  satisfy  the 
understanding  and  conscience  of  the  jury,  and 
produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt;  /&.  (citing  Cicely's 
Case.  13  S.  &  M.  202);  S.  P.,  Browning's 
Case,  4  G.  48. 

151.  Same:  Range  of  admissibility  of ,  In 
cases  depending  on  circumstantial  evidence, 
every  circumstance  which  may  tend  to  eluci- 
date the  transaction,  should  be  admitted. 
Hence,  it  was  held  on  a  trial  for  murder, 
where  circumstance,  had  been  shown  connec- 
ting a  son  of  the  deceased  with  the  murderer 
as  his  abettor,  not  to  be  error  to  allow  proof 
of  an  interview  between  the  son  and  the  pris- 
oner, about  ten  days  before  the  killing,  in 
which  the  former  seemed  to  be  giving  the  lat- 
ter some  powder  and  shot;  the  murder  hav- 
ing been  committed  with  a  gun  or  pistol ;  lb. 

152.  Same :  Illustrated :  Case  in  judgment. 
On  the  trial  of  a  slave  for  murder,  liy  mix- 
ing poison  in  the  food  which  she  prepared 
for  her  master  and  family,  it  is  competent, 
where  the  evidence  is  entirely  circumstantial, 
for  the  purpose  of  showing  the  state  of  feel- 
ing of  the  prisoner,  and  her  motive  to  com- 
mit the  crime  charged,  for  the  prosecution  to 
prove  her  conduct  and  disposition  towards 
ner  owner,  his  wife  and  family,  and  what  she 
may  have  said,  expressing  content  or  discon- 
tent towards  them,  and  her  acts  of  kindness 
or  unkindness,  obedience  or  disobedience. 
And  it  will  be  competent  for  her  to  show, 
in  reference  to  the  question  of  motive,  that 
her  owner  was  in  the  habit  of  sexual  inter- 
course with  her;  Josephine's  Case^  10  6. 
613. 

153.  Same.  In  the  trial  of  a  capital  case, 
where  the  evidence  is  entirely  circumstantial, 
the  defendant  cannot  introduce  evidence  to 
show  that  another  party  had  a  motive  to 
commit  the  crime,  if  the  evidence  in  the  case 
conclusively  show  that  such  party  had  no 
opportunity  of  committing  it;  lb. 

154.  Circumstan es :  Union:  Combina- 
tion. The  mere  union  of  a  number  of  inde- 
pendent circumstances,  each  of  which  is  in- 
conclusive in  its  nature  and  tendency,  affords 
a  just  ground  of  conviction,  if  the  combina- 
tion be  conclusive;  McCann^s  Case,  13  S. 
&  M.  471. 

155.  Same:  Illustrated:  Case  in  judgment. 
In  this  case,  the  prisoner  was  convicted  on 
circumstantial  evidence,  the  court  reviewed 
the  evidence,  and  reached  the  conclusion  that 
guilt  was  established,  and  among  the  circum- 
stances relied  on  as  showing  his  guilt,  were: 
Ist.  His  flight  on  the  day  after  the  murder, 
and  while  the  jury  wore  holding  the  inquest, 


and  before  any  person  was  suspected  or  ac« 
cused,  and  on  his  apprehen5tion,  giving  as  a 
reason  therefor,  that  he  fled,  because  he 
was  accused,  and  that  he  was  the  last  person 
seen  with  the  accused  at  a  point  and  time 
designated,  which  was  very  near  the  scene  and 
time  of  the  murder.  2d.  A  stranger  ap- 
prached  him  in  a  village,  on  his  flight  100 
miles  from  the  scene  of  the  murder,  and  he 
took  him  for  an  officer,  and  showed  great  ap-  / 
prehension  of  arrest.  3d.  When  arrested, 
denying  his  name,  and  defending  himself 
against  the  charge,  by  saying  that  deceased's 
children  had  furnished  him  arms  and  money 
to  leave;  one  of  these  children  being  indicted 
as  an  accessory  before  the  fact.  4th.  His 
having  left  the  town  where  he  and  deceased 
both  were  on  the  day  of  the  killing,  an  hour 
prior  to  the  deceased,  and  afterwards  beinfif 
behind  the  deceased,  and  overtaking  and 
passing  him  on  the  road  which  led  to  their 
homes ;  and  when  near  the  scene  of  the  mur- 
der, his  dpparting  from  the  road,  saying  he 
was  going  to  a  certain  house  for  his  supper, 
and  after  this,  being  a^ain  behind  the  de- 
ceased after  dark,  very  near  the  scene  of  the 
murder,  and  his  total  failure  to  make  auy 
I  roof  showing  where  he  was  during  these 
two  absences ;  Ih. 

156.  Samf,:  Alibi.  All  experience  shows 
that  but  little  reliance  can  be  placedvupon  the 
recollections  of  a  witness  as  to  ihe  exact  min- 
ute of  any  occurrence,  and  hence,  proof  of  an 
alibi  which  shows  that  the  prisoner  arrived 
at  a  certain  place  fifteen  or  twenty  minutes 
after  the  crime  was  committed,  and  the  dis- 
tance between  the  two  places  could  be  trav- 
elled over  in  about  that  time,  is  entitled  to 
but  little  weight,  owing  to  the  different  esti- 
mates  about  time,  which  the  witnesses  prov- 
ing  the  hour  of  the  crime  and  the  other  prov- 
ing the  hour  of  prisoner's  arrival  might  nat- 
urally make ;  lb. 

157.  Same :  Caution  in  its  ap]^ica(io%. 
Whilst  circumstantial  evidence  is,  iu  its  na- 
ture, capable  of  producing  the  highest  degree 
of  moral  certainty,  yet  experience  and  author- 
ity both  admimisb  that  in  its  application  the 
utmost  caution  and  vigilance  should  be  shown ; 
Algheri's  Case.  3  C.  584;  S.  P.,  Caleb's  Case, 
10  (i.  721 ;  Pi't  's  Case,  43  M.  472. 

158.  Same:  Wheti  insufficient  Circum- 
stantial evidence  is  always  insufficient,  when 
assuming  all  to  be  proved  which  the  evidence 
tends  to  prove  some  other  hypothesis  may 
still  be  true,  for  it  is  the  actual  exclusion  of 
every  other  hypothesis  which  invests  mere 
circumstances  with  the  force  of  truth.  When- 
ever, therefore,  the  evidence  leaves  it  indiffer- 
ent which  of  several  hypotheses  is  true,  or 
merely  raises  a  finite  probability  in  favor  of 
one  hypothesis  over  another,  such  evidence 
cannot  amount  to  proof  however  great  the 
probability  may  be.  In  this  case,  the  evi- 
dence (beinjT  entirely  circumstantial),  was  de- 
clared insufficient  to  sufiport  a  verdict  of  con- 
viction ;  Alghert  's  Case,  supra. 

1.58a.  Circumstances:  Union:  Cofdtna- 
tion.  Where  no  one  circumstance  distinctly 
proved,  is  aufficient  to  raise  more  than  a 
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slight  presnmption  of  guilt,  then  all  united 
are,  up<»n  well  recognized  principles,  insuffi- 
cient to  create  such  a  presumption  of  guilt, 
as  to  warrant  a  conviction ;  John's  (a  slave) 
Case,  2  0.  569.  This  was  a  case  of  circum- 
stantial evidence  in  which  the  evidence  was 
declared  iusafficient  to  convict.  See  arUe, 
154. 

158&.  Same:  Presumption  and  inference: 
One  cannot  be  based  on  another  in  admttting 
testimony.  On  a  trial  for  murder,  there  being 
no  direct  proof  either  of  the  corptis  delicti 
or  of  the  venue  of  the  murder  (Issaquena 
county j|,  to  establish  the  latter  fact,  a  witness 
was  asked  these  questions  :  **  Did  you  ever  re- 
ceive a  letter  from  Decatur  Whitley,  the  de- 
ceased, and  if  so,  at  what  place  was  it  writ- 
ten and  post  marked,  and  when  did  you 
receive  it?"  The  witness  answered,  '*that 
he  had  received  a  letter  purporting  to  be 
written  by  Whitley.  It  was  post  marked  at 
Ashton,  and  was  dated  on  the  inside  from  the 
island  of  Bunch's  Bend  cut-off  (the  scene  of 
the  alleged  murder),"  and  he  then  answered 
about  the  date. 

2.  *'  Did  you  ever  carry  property  from 
Bunch's  Bend  island  cut-ofll,  in  Issaquena 
county,  as  the  property  of  Decatur  Whitley, 
deceased  ?'*  Hetd^  as  to  the  first  question 
and  answer,N  that  conceding  that  the  witness 
had  answered  that  the  letter  was  in  the  hand- 
writing of  Decatur  Whitley,  it  was  illegal ; 
that  in  that  event  it  might  raise  the  presump- 
tion that  Whitley  was  at  Bunch's  Bend  island 
cut-off  at  the  date  of  the  letter,  but  it  would  not 
warrant  the  presumption  that  he  was  there  at 
the  date  of  the  killing.  That  if  it  had  been 
proved  by  direct  evidence  that  he  was  on 
the  island  within  some  short  time  before  the 
alleged  homicide,  a  feeble  presnmption  might 
have  been  indulged  that  he  remained  there 
until  the  occurrence ;  but  it  was  extending 
the  doctrine  of  presumption  too  far  to  pre- 
sume from  the  fact  of  the  letter  being  dated 
at  the  island,  that  he  was  there  when  it  was 
written,  and  on  that  presnmption  to  base 
the  further  presumption  that  he  was  there 
when  the  homicide  took  place ;  and  that  the 
second  question  was  illegal  for  the  same  rea- 
son ;  that  the  carrying  of  the  property  of  D. 
W.  from  the  island,  might  possibly  raise  the 
presumption  that  it  was  D.  W.'s,  but  on  that 
presumption  could  not  be  based  the  other 
presumption,  that  D.  W.  was  ever  on  the 
island  himself;  Stnngfelloto*s  Case,  4  C.  157. 

158c.  Case  in  judgment.  See  Browning's 
Case  for  a  case  of  circumstantial  evidence, 
in  which  the  evidence  is  reviewed  by  the 
court,  and  a  majority  reach  the  conclusion 
that  it  is  sufficient  to  justify  the  verdict  of 
conviction ;  4  G.  48. 

1  oSd.  Same.  A  case  of  circumstantial  evi- 
dence  (where  the  defendant  was  charged 
with  putting  obstructions  on  the  railroad 
trackj,  considered,  and  the  evidence  declared 
sufficient  to  warrant  aconviction;  McCarty's 
Cixse,^  G.  411. 

I58e.  Same.  A  case  of  circumstantial  evi- 
dence, charge  murder,  in  which  the  High 
Court  reviewed  the  evidence,  and  reached 
51 


the  conclusion  that  it  was  impossible  to  ascer 
tain  from  the  evidence,  with  any  reasonable 
certainty,  how  deceased  came  to  his  death, 
or  who  was  the  guilty  agent,  and  reversed 
the  case ;  Caleb's  Case,  10  U.  721. 

8.  msoellaneons. 

159.  Depositions:  Criminal  trial.  In  no 
state  of  circumstances  under  our  constitution 
can  a  deposition  of  a  witness  be  used  against 
the  accused  in  a  criminal  prosecution,  and  a 
similar  rule  is  to  be  hela  as  to  witnesses  in 
his  favor,  unless  by  his  consent ;  Domingue's 
Case,  7  S.  &  M.  475. 

160.  Same:  Practice  of  admitting  what 
absent  xoiiness  will  prove :  Effect  and  eoctent 
of  it.  The  practice  in  criminal  cases  of  pro- 
posing to  admit  what  was  expected  to  be 
proved  by  absent  witnesses,  is  not  calculated 
to  advance  the  ends  of  justice,  and  should 
not  be  allowed  or  encouraged,  except  in  ex- 
treme cases.  But  when  such  admission  has 
been  once  made,  it  amounts  to  an  absolute 
admission  of  the  truth  of  the  facts  expected 
to  be  proved  by  the  absent  witness;  lb. 
Changed  by  art.  302,  p.  622,  Code,  1857,  aad 
i  *J8U6,  Code,  1871. 

161.  Indictment :  Averments  tVi :  Necessitf 
of  proving.  It  is  not  necessary  that  all  the 
averments  in  an  indictment  should  be  proved 
as  laid ;  it  is  sufficient  that  so  much  of  the 
charge  be  proved  as  constitutes  an  offence 
punishable  in  law ;  Swinney's  Case,  8  S.  &  M. 
576. 

162.  Sams :  Non-essential  averments :  When 
must  be  proved.  Averments  in  an  indictment 
not  necessary  to  be  made,  must,  when  made, 
be  proved  whenever  they  are  descriptive  of 
the  identity  of  that  which  is  essential ;  John's 
Cas€j  2  C.  569 ;  S.  P.,  Dick's  Case,  1  G.  631. 

163.  Same :  Time  as  laid  in.  The  charge 
must  be  proved  as  laid  in  the  indictment; 
but  the  time  laid  in  the  indictment  need  not 
be  proved  as  laid,  unless  it  be  an  ingredient 
of  tne  offence  or  descriptive  of  it ;  Strawherns 
Case,  8  G.  422 ;  Miller's  Case,  4  G.  356  ; 
S.  P.,  McCarty's  Case^  8  G.  411. 

164.  Evidence  illegal  must  be  objected  to 
when  offered.  Incompetent  evidence  must 
be  objected  to  when  offered ;  if  admitted  with- 
out objection  it  will  not  be  error  for  the  court 
not  to  exclude  it,  and  the  jury  are  author- 
ized to  give  weight  to  it  in  making  up  their 
verdict ;  Coon's  Case,  13  S.  &  M.  246 ;  Dick's 
Case,  1  G.593. 

165.  Evidence :  Admission :  Confesnon.  A 
statement  made  by  the  prisoner  as  a  witness 
on  the  trial  of  another  party,  charged  with 
the  same  offence,  for  which  he  is  indicted,  is 
not  admissible  in  evidence  against  him ; 
Josephine's  Case,  10  G.  613. 

166.  Same :  Recitals  in  record,  whether 
conclusive  or  prima  facie.  Whether  the 
record  in  a  capital  case  which  recites  such 
facts  as  constitute  in  law  a  necessity  for  dis- 
charging the  jury,  and  entering  a  mistrial,  is 
conclusive,  or  only  presumptive  evideme  of 
the  existence  of  sucn  necessity  Quaere.  But 
if  it  were  conceded  to  be  presumptive  only, 
the  charge  of  the  court  lo  the  jury  that  it  is 
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0  >nc1u8ive,  will  be  no  groand  for  setting  aside 
the  verdict,  if  there  be  uo  evidence  in  the 
case  which  tends  to  rebut  the  presumption 
of  its  correctness  ;  Ih, 

167.  Same  :  Confesnon :  Free  and  volun- 
tary :  Illustrated :  Case  in  judgment.  The  fact 
that  another  slave  was  whipped  in  the  hearing 
of  the  accused,  "  in  relation  to  matters  con- 
nected with  the  offence  with  which  the  ac- 
cused is  charged,"  does  not  make  a  confession 
soon  afterwards  made  by  the  accused,  other- 
wise than  free  and  voluntary  ;  for  it  not  ap- 
pearing that  the  whipping  of  the  slave  was 
done  for  the  purpose  of  coercing  confession 
or  discovery  from  him.  in  relation  to  the 
crime  charged  against  the  accused,  it  is  not 
shown  that  the  whipping  could  have  had  any 
influence  over  the  accused  to  cause  him  to 
make  a  confession;  Frank's  Case,  10  G.  705. 

168.  Evidence :  Presumption  from  con- 
fession of  housebreaking  and  finding  goods  ab- 
stracted, in  pos,^cssion  of  accused.  Though 
the  finding  of  stolen  goods  in  possession  of 
the  accused,  or  their  discovery  at  a  place 
where  they  had  been  hid,  in  consequence 
of  information  derived  from  him,  is  gen- 
erally presumptive  evidence  of  larceny, 
only  by  the  accused,  yet.  if  a  burglary  be 
proven  to  have  been  committed,  and  the  ac- 
cused makes  a  circumstantial  confession  of 
his  entry  of  the  house  and  taking  of  the 
goods,  and  then  discloses  the  place  of  their 
c««nceulment,  in  accordance  with  which  they 
are  found,  such  disclosures  and  finding  are 
presumptive  evidence  that  the  accused  com- 
mitted the  burglary ;  Frank's  Case,  10  G. 
70o.     See  ante,  85a. 

169.  -Same ;  Declarations  of  a  messenger : 
When  comi)ctenf..  The  declarations  of  a  mes- 
senger sent  by  the  prisoner,  made  with 
reference  to  the  object  upon  which  he  was 
Bent,  and  if  shown  to  be  made  by  authority  of 
the  prisoner,  are  admissible  against  him  ; 
Browning's  Case,  4  G.  48. 

I69a.  Evidence :  Good  character  of  ac- 
etified: Admissibility  and  weight  of.  The 
good  characer  of  the  accused,  if  established, 
ought  always  to  be  submitted  to  the  consid- 
eration of  the  jury.  No  definite  rule  exists 
as  to  the  weight  that  evidence  of  good  char- 
acter is  entitled  to  in  cases  where  the  guilt 
of  the  accused  is  otherwise  clear ;  but  it 
would  be  giving  such  evidence  too  much 
weight  to  instruct  the  jury  that  it  is  sufficient 
to  raise  a  reasonable  doubt  of  guilt,  where, 
excluding  that  evidence,  the  crime  is  estab- 
lished to  their  satisfaction ;  Wesley's  Case, 
8  G.  327. 

1606.  Evidence:  Threats,  Threats  made 
by  the  deceased,  and  not  communicated  to 
the  accused  before  the  conflict,  are  not  ad- 
missible in  his  favor ;  Newcomb's  Case,  8  G. 
38  5. 

1 69c.  Evidence  :  Corpus  delicti :  Confes- 
sion. Facts  ascertained  by  reason  of  a  con- 
fession, may  be  considered  in  establishing 
the  corpus  delicti  ;  but  a  confession  not  made 
in  open  court,  or  before  the  examining  magis- 
trate, but  to  an  individual,  uncorroborated  by 
cacumbtauceSt  and  without  proof    aliunde 


that  a  crime  has  been  committed,  will  not  jus- 
tify a  conviction.  But  the  corj»us  delicti mntt 
be  proved  independently  of  extra-judicial  con- 
fessions, and  beyond  reasonable  doubt ;  and 
without  such  proof  of  the  corpus  delicti,  evi- 
dence of  the  confession  is  inadmissible  at  the 
trial ;  Pitt's  Case.  43  M.  472. 

1 695  Same :  Illustrated  Case  in  judgnieiU, 
Where  a  person  of  generally  good  health  dies 
suddenly,  and  the  symptoms  and  appearances 
indicate  narcotic  poison  of  Jamestown  weed 
or  stramonium,  but  are  also  similar  to  disease 
of  the  heart,  or  congestion  of  the  brain  or 
stomach,  and  the  testimony  and  opinions  of 
several  physicians  who  have  examined  the 
stomach  and  contents,  without  any  analym, 
is  conflicting,  and  leaves  it  in  doubt  with  the 
probabilities  equally  balanced,  whether  the 
deceased  died  of  poison  or  of  disease,  these 
facts,  though  accompanied  by  a  confession  of 
the  accused,  that  he  had  administered  James- 
town weed,  are  not  sufficient  to  warrant  con- 
viction ;  lb. 

I69e.  Evidence :  Retailing  :  Agreeynentfo 
sell :  Cash  :  Credit.  On  the  trial  of  an  in- 
dictment for  retailing,  proof  of  an  agreement 
to  sell,  is  not  sufficient,  but  there  must  be  proof 
of  an  actual  delivery  of  the  liquor.  There 
need  not  be  proof  of  payment,  because  a  sale 
on  credit  is  as  much  a  violation  of  law  as  a 
sale  for  cash ;  Riley's  Case,  43  M.  397. 

169/.  Evidence:  Competent re-'^ected :  When 
Supreme  Court  will  not  reverse  ftr.  If  ex- 
cluded testimony,  had  it  remained  for  the 
consideration  of  the  jury,  would  have  no  in- 
fluence on  the  verdict,  the  Supreme  Court 
will  not  reverse  a  case  on  account  of  its 
exclusion  ;  Evan's  Case,  44  M.  762. 

4.  Witnettes. 

170.  Evidence:  Witness:  Mode  of  dis- 
crediting. To  discredit  a  witness,  it  is  not 
necessary  to  bring  witnesses  to  swear  that 
they  would  not  believe  him  on  oath.  The 
manner  of  a  witness  in  testifying,  his  situa- 
tion and  motives  to  commit  perjury,  proof  of 
his  having  made  statements  which  he  denies 
under  oath,  may  all  be  taken  into  considera- 
tion as  affecting  his  credit,  and  the  jury  upon 
ct)nsideration  of  all  the  circumstances,  may 
act  upon  or  disregard  the  testimony  of  such 
witness  in  whole  or  in  part,  as  they  deem  i( 
worthv  or  unworthy  of  belief;  George's  Caxcj 
10  G.  570. 

171.  Same :  Illustrated:  Case  in  judgment. 
See  Ned  Sf  Taylors  Case,  4  G.  364,  for  a 
case  in  which  the  court  notice  the  circum- 
stances which  lend  to  discredit  and  to  cor- 
roborate the  principal  witness  for  the  prose- 
cution, and  reach  the  conclusion  that  a  con- 
viction on  his  testimony  was  proper. 

1 72.  Witness*  i :  State  may  examine,  though 
names  not  on  bill  of  indictment.  The  State 
may  examine  witnesses  whose  names  are  not 
marked  on  the  bill  of  indictment,  and  who 
were  not  summoned  in  the  case;  Ned  4" 
Taylor's  Case,  4  G.  365. 

173.  Witnesses:  Hearsay  dedaratioiu: 
Post  litem  nudam.  The  rule  which  excludes 
hearsay  declarations  made  post  litem  motafn. 
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extends  only  to  declarationB  in  relation  to 
the  principal  matter  in  issue  and  in  contro- 
versy ;  and  hence,  in  a  trial  for  murder,  a 
witness  to  impeach  another  is  competent, 
though  the  former  never  heard  the  veracity 
of  the  latter  questioned  until  after  the  killing ; 
Mask's  Case,  7  G.  77. 

174.  Witnesses:  Bias:  Prejudice,  Any- 
thing tending  to  show  that  a  witness  is  under 
bias  or  feeling  for  or  against  a  party  to  the 
issue,  may  be  shown  io  the  jury,  to  enable 
them  properly  to  weigh  his  testimony ;  and 
hence,  on  a  trial  for  murder,  a  witness  for 
the  defendant  may  be  examined  as  to  whether 
she  had  made  a  statement  to  the  effect  *'  that 
if  the  accused  did  not  kill  deceased,  she 
would  not  own  him  for  a  son,"  and  if  she  deny 
making  the  statement,  another  witness  may 
be  called  to  disprove  her  answer  ;  Newcomb's 
Case,  8  G.  383. 

175.  Witness:  Right  to  object  to  question. 
The  witness  may  object  to  answering  u  ques- 
tion which  may  criminate  him,  but  the  party 
calling  the  witness  cannot,  if  it  be  otherwise 
competent.  It  is  the  privilege  of  the  witness 
to  decline  to  answer,  and  the  duty  of  the 
court  to  advise  witness  of  such  privilege ;  lb.; 
S.  P.,  Head's  Case,  44  M.  731 

176.  Same,  And  where  a  witness  refuses  to 
answer  on  that  ground,  no  inference  prejudi- 
cial to  his  credit  can  be  drawn  from  his  re- 
fusal ;  and  the  courts  are  careful  to  so  instruct 
the  jury ;  lb. 

177.  Wit7i€ss:  Grand  juror:  Competence/ 
of.  Under  art  *252,  p.  614,  of  the  Rev.  Code 
of  18.~>7,  a  grand  juryman  may  be  examined  in 
court  in  relation  to  the  action  and  proceed- 
ings of  the  grand  jury,  and  the  testimony  of 
witnesses  before  them ;  Rocco's  Case,  8  G. 
357.     See  Code  of  1871,  J  2846. 

178.  Witnesses:  Cchdefendants :  Compe- 
tency for  each  other.  A  defendant,  after  con- 
viction (if  not  rendered  infamous  thereby),  is 
a  competent  witness  for  his  co-defendant ;  and 
if  the  punishment  is  a  fine,  it  is  not  neces- 
sary that  he  should  have  paid  it;  Strawhem's 
Ca^e,  8  G.  422. 

179.  Same:  Where  charged  with  separate 
offences.  And  if  the  indict  meat  charge  sev- 
eral defendants  with  the  commission  of  sepa- 
rate and  distinct  offences,  and  not  with  the 
joint  commission  of  the  same  offence,  it  seems 
they  are  competent  witnesses  for  each  other 
before  acquittal  or  conviction  ;  lb. 

180.  Same:  Competency  against  each  of  her. 
Parties  jointly  indicted  for  the  same  felony, 
are  competent  witnesses  against  each  other 
when  tried  separately;  George's  Case,  10  G. 
570. 

181.  Testimony  of  accomplice  in  capital 
case:  Rule,  The  testimony  of  a  party  jomtly 
indicted  for  a  capital  felony,  should  be  re- 
ceived and  considered  with  caution ;  and  in 
weighing  it,  the  jury  have  a  right  to,  and 
should  take  into  consideration,  the  situation 
of  the  witness,  and  the  temptation  he  may 
have  to  swear  falsely,  and  give  it  such  con- 
sideration as  they  may  deem  proper.  They 
have  the  right  to  disregard  such  testimony 
entirely,  if  they  deem  it  unworthy  of  credit, 


or  to  take  such  parts  as  may  be  consistent 
with  the  other  testimony  in  the  cause,  or  they 
may  act  upon  the  whole  of  it,  if  they  deem  it 
worthy  of  credit ;  lb, 

182.  Witnesses:  Experts  :  Designation  of , 
On  questions  of  science,  skill,  and  trade,  or 
others  of  like  character,  persons  of  skill, 
called  sometimes  experts,  may  not  only  tes- 
tify as  to  the  facts,  but  may  give  their  opinion 
in  evidence  ;  but  this  rule  does  not  permit  a 
person  who  has  never  studied  or  practised  the 
science  of  medicine  or  surgery,  but  who  has 
seen  six  or  eight  gunshot  wounds,  and  as  many 
made  by  a  sharp  instrument  on  human  bodies, 
to  give  his  opinion  as  to  whether  a  wound  was 
made  by  a  gunshot  or  sharp  instrument ; 
Caleb's  Case,  10  G.  721. 

183,  Same:  Where  received.  Where  the 
dead  body  or  remains  have  been  discovered 
and  identified,  and  the  immediate  cause  of 
death  remains  unknown,  the  sworn  observa- 
tions and  opinions  of  phy.sicians,  surgeons, 
chemists,  and  other  scientific  persons,  who 
have  examined  the  body  or  remains,  are  often 
of  the  greatest  value  as  testimony  explaining 
the  means  of  death  ;  PitVs  Case,  43  M.  472. 

183a.  Evidence:  Impeachment  of  ivit' 
nesses :  Mode  of :  Not  compHeftit  to  bolster  by 
showing  accordant  statements  to  third  per- 
sons. To  discredit  a  witness  it  is  competent 
to  prove  that  he  had  made  discordant  state 
ments  at  other  times  and  places  ;  but  to  re  es- 
tablish his  credibility,  or  support  what  he  has 
sworn  to  on  the  trial,  it  is  not  admissible  to 
prove  that  he  has  made  the  same  statements 
to  third  persons  ;  Head's  Case,  44  M.  731. 

XXXIII.  Palse  Pretence. 

190.  Obtaining  money  under:  Code  of 
1857,  Act,  1865.  Obtaining  money  or  goods  to 
any  amount  by  false  pretences,  under  R .v. 
Code  of  1857,  is  a  felony,  and  under  the  Act 
of  24th  November,  1865,  p.  68,  if  the  amount 
obtained  is  less  than  SlOO,  it  is  a  mi.^de- 
nieanor;  if  $100  or  over,  felony;  Bowler's 
Cafte,  41  M.  570. 

191.  Indictment  for  felony  in.  must  charge 
it  done  ''feloniously.*'  An  indictment  for 
obtaining  over  $100  by  false  pretences,  under 
Act  of  1865,  should  charge  that  it  was  done 
feloniously;  nor  will  such  indictment  omit- 
ting the  word  **  feloniously,"  be  good  as  an 
indictment  for  a  cheat  at  common  law,  where 
the  value  of  the  money  or  property  exceeds 
$100,  for  that  by  our  statute  is  a  felony,  in 
which  the  misdemeanor  is  merged  ;  lb. 

192.  Same  :  Falsity  of  pretence  alleged 
must  be  shown  by  State.  On  the  trial  of 
an  indictment  for  obtaining  $125  from  the 
treasurer  of  a  church,  by  the  false  pretence 
that  the  prisoner  was  a  regularly  ordained 
minister  of  that  denomination  of  Christians, 
it  is  necessary  for  the  State  to  prove  the 
falsity  of  that  pretence;  it  does  not  come 
within  the  rule  that  a  fact  peculiarly  within 
the  knowledge  of  the  accused,  must  be  estab- 
lished by  him ;  lb. 

193.  Same :  False  pretences  must  be  made 
with  design  of  obtaining  nwnty,  and  money 
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parted  with  on  faith  of  such  pretence,  And 
under  such  indictment,  if  it  appear  that  the 
prisoner  did  not  seek  employment  from  the 
church  from  which  the  money  was  obtained, 
V>ut  that  the  church  applied  to  him  to  serve 
as  pastor,  though  he  represented  himself  as 
a  minister,  it  cannot  be  said  that  the  money 
was  obtained  by  that  pretence.  And  so  if 
the  money  was  paid  in  consideration  of  servi- 
ces already  rendered  the  church  as  pastor, 
then  it  was  not  obtained  by  the  pretence  that 
he  was  a  minister.  The  false  pretence  must 
be  made  with  a  design  of  obtaining  the 
money,  and  not  merely  with  the  view  of  ob- 
taining employment  by  which  the  money 
could  be  earned  as  wages  for  his  employment; 
lb. 

XXXIV.  Porgery. 

194.  Evidence :  Admissibility  of  rebutting, 
in  case  of.  On  the  trial  of  a  prisoner  on  the 
charge  of  forgery  of  auditor's  warrants,  there 
being  ng  positive  proof  of  the  forged  war- 
rants having  been  seen  in  the  possession  of, 
or  uttered  by  the  prisoner,  but  there  was 
proof  that  the  signature  to  the  warrant  was 
in  prisoner's  handwriting,  and  also  conflicting 
proof  on  this  point.  It  was  also  in  proof, 
that  the  prisoner  was  a  clerk  in  the  auditor's 
oflBce ;  tnat  he  had  official  custody  of  the 
books  of  the  office,  including  the  register, 
in  which  a  description  of  all  the  warrants 
issued  was  inserted;  that  he  had  free  ac- 
cess to  them  at  all  times,  and  that  the  forged 
warrants  described  in  the  indictment,  corres- 
ponded in  all  material  respects  with  the 
description  of  the  genuine  warrants  in  the 
register.  The  prisoner  then  proposed  to  prove 
thai  the  register  was  not  always,  nor  even 
generally,  in  his  custody,  but  was  carelessly 
thrown  about  the  office,  accessible  to  all  that 
might  casually  enter  it,  and  that  the  office 
was  frequently  for  a  considerable  time,  under 
the  care  of  a  single  servant.  This  was  re- 
jected :  Held,  that  the  evidence  was  compe- 
tent rebutting  testimony,  and  should  have 
been  admitted;  Fagaud's  Case,  5  S.  &  M. 
491. 

19.5.  Evidence  confined  to  charge  preferred. 
On  a  trial  for  forgery  of  a  bank  bill,  it  will  be 
illegal  to  allow  the  introduction  of  evidence 
tending  to  show  that  three  or  four  years  be- 
fore  the  alleged  crime,  the  defendant  was  ffuilty 
of  passing  counterfeit  bank  bills ;  Morris' 
Case,  8  S.  &  M.  762. 

XXXY.    Gaming. 

See  sub-divisions  Accessory,  8.  District 
Attorney,  128.     Indictment,  331. 

196.  Indictment  need  charge,  only  general 
name  of  game.  An  indictment  for  gaming, 
which  charges  that  the  defendant  played  at  a 
certain  game  of  cards,  is  sufficient Iv  cer- 
tain, without  setting  out  the  particular  or 
specific  name  of  the  game,  as  "euchre," 
••  seven  up,"  or  the  like ;  Johmon^s  Case,  7 
8  &  M.  58. 

197.  Jnn  keeper  leasing  room,  no  defence. 
It  is  no  dei'(:uce  to  au  iudictmeDt  against  an 


inn  keeper  for  knowingly  permitting  gaminff 
in  his  house,  that  he  rented  the  room  in  which 
the  gaming  took  place  for  one  month,  in  good 
faith,  without  suspecting  that  gaming  was  to 
be  carried  on  there,  and  that  the  gaming  took 
place  during  that  time ;  Mounts  Case,  7  S. 
&  M.  277, 

198.  Evidence:  Proof  of  result  of  prtii- 
dential  election  by  parol.  On  the  trial  of  a 
prisoner  indicted  for  betting  on  a  presidential 
election,   it  is  competent  for  the  State  to 

Erove  by  parol  the  result  of  such  election,  it 
eing  a  matter  of  snch  great  public  interest 
as  to  be  universally  known,  and  can,  there- 
fore, be  proved  with  absolute  certainty  by 
parol  evidence ;  Williams'  Ca^e,  12  IS.  k  M. 
58. 

199.  Proof:  Variance:  Money,  not  United 
States  treasury  warrants.  Au  indictment 
charging  the  betting  of  money,  will  not  be 
sustained  by  proof  that  the  defendant  bet 
United  States  treasury  wan  ants  and  his  an- 
tagonist bet  money.  Such  warrants  are  not. 
in  legal  contemplation,  money,  and  even  if 
the  indictment  had  charged  the  bet  to  have 
been  made  by  them  as  valuable  things,  their 
value  must  have  been  pr«.vod  to  warrant  a 
conviction  ;  lb.    See  post,  207. 

200.  Accessories  tn  felonies:  Principals  in 
misdemeanors.  A  party  is  guilty  of  gaming, 
though  he  did  not  bet  the  money  himself,  but 
gave  it  to  another  to  make  the  bet  for  him. 
In  such  case,  he  would  be  equally  gnilty  as 
the  person  who  made  the  bet,  as  there  are  no 
accessories  before  the  fact  in  misdemeanors, 
but  all  who,  if  the  case  were  a  felony,  would 
be  such  accessories,  are  in  misdemeanors, 
principals;  Jb. 

201.  Statutes  remedial,  not  penal.  All  laws 
against  gaming  being  declared  remedial,  an^^ 
not  penal,  a  strict  construction  will  not  be  ap- 
plied to  them;  Stal's  Case,  13  S.  &  M.  2fc6; 
S.  P.,   Cain's  Case,  lb.  456. 

2r2.  Same:  Record:  Caption.  The  caption 
to  the  record  of  a  conviction  lor  gaming,  re- 
cited that  **the  venire  being  returned  into  the 
court,  executed  by  the  sheriff,  the  following 
named  jurors  appeared  and  answered  to  their 
names,  to  wit,  Ac.  Whereupon  the  following 
named  persons  of  the  same  were  duly  drawn, 
elected,  empanelled,  sworn  and  charged  as  a 
grand  jury  for  the  term :"  Held,  that  it  ap- 
peared with  sufficient  certainty  in  a  gaming 
case,  where  only  reasonable  certainty  was  re- 
quired that  the  grand  jury  was  composed  of 
good  and  lawful  men  of  the  county,  especially 
as  no  plea  to  the  panel  had  been  interpos^ed ; 
lb. 

203.  Bet  on  an  election  to  be  held  on  a  day 
fixed  by  law  a  sufficiently  certain  evtnt.  An 
indictment  for  betting  on  an  election. charged 
that  the  bet  was  made  on  the  result  of  an 
election  **for  electors  to  vote  for  prf*sideni 
and  vice-president,"  to  be  holden  on  a  day 
named,  which  was  the  day  fixed  by  law  fur 
holding  that  election :  Held,  that  the  event 
was  sufficiently  certain,  and  it  was  unneces- 
sary to  charge  that  the  election  was  actuaUj 
holden  ;  Cain's  Case,  13  S.  &  M.  456. 

204.  Mutual  agreement  to  give  each  other 
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valuable  thing  in  a  bet,  A  mutual  agreement 
between  two  pert-ons  to  give  each  other  any- 
thing of  value,  according  to  the  result  of  an 
election,  is  a  mere  evasion  of  the  gaming  law, 
and  a  bei ;  lb. 

205.  Election  past^  remit  not  known,  bet- 
ting on.  Betting  on  an  election  which  has 
taken  place,  but  the  result  of  which  is  not 
known,  is  unlawful  and  indictable  ;  Tfrrall  v. 
Adams,  1  0.  570 ;  S.  P.,  MiUer's  Case,  4  G. 
356. 

206.  Election  in  another  State.  It  is  gam- 
ing, under  the  st  itute,  to  bet  on  the  result  of 
an  election  in  another  State;  SJiarkeys  Case, 
4  G.  353. 

207.  Proof:  Variance.  If  the  indictment 
charges  that  bet  was  made  before  the  election, 
proof  that  it  was  made  afterwards,  and  before 
result  was  known,  is  suflBcient  for  conviction ; 
Milters  Case^  4  G.  356.  But  a  charge  of  bet- 
ting on  the  result  of  the  election  of  presidential 
electors  in  a  particular  State,  is  not  su.^tained 
by  proof  of  a  bet  on  the  result  of  an  election 
for  President  in  that  State  ;  Gamblers  Case,  6 
G.  222. 

208.  Billiards:  Loser  paying  fees  at  li- 
censed tables  not  gaming.  It  is  not  gaming 
for  the  loser  at  a  game  of  billiards,  played  on 
a  licensed  table,  to  pay,  by  agreement,  the 
fees  for  the  game,  this  being  one  of  the  rules 
of  the  table;  BlewetVs  Case,  5  G.  606. 

209.  To  convict  of  gaming,  prisoner  must 
have  an  interest  in  wager.  The  defendant 
cannot  be  convicted  under  an  indictment 
charging  him  with  having  wagered  money  on 
the  result  of  a  game  of  hazard  or  address, 
if  it  appear  that  he  merely  played  the  game, 
and  that  by-standers  bet  on  the  result  of  it, 
withoat  his  being  interested  directly  or  indi- 
rectly in  the  money  wagered.  He  is  guilty, 
however,  of  encouraging  gaming;  Straw- 
hems  Case,  8  G.  422. 

XXXVI.  Good  Oharaoter. 

See  an^c.l69a.  141a,  1416. 

210.  Evidence  of  should  be  confined  to 
nature  of  charge.  When  evidence  of  gen- 
eral good  character  is  admitted,  it  ought  to 
have  reference  to  the  nature  of  the  charge 
against  the  prisoner.  In  case  of  homicide, 
the  inquiry  snould  be  in  reference  to  the  char- 
acter of  the  accused  for  peace  or  violence; 
McDanieVs  Case,  8S.  &  M.401. 

211.  Proof  of  wheti  admitted.  It  seems 
that  proof  of  good  character  should  only  be 
admitted  when  the  evidence  leaves  the  priso- 
ner'rf  guilt  in  doubt.  The  prosecution  may 
introduce  opposing  evidence,  and  the  pre- 
sumption arising  irom  such  evidence  is,  it 
seems,  of  little  weight;  Ih  On  first  propo- 
bi*ion  overruled.  See  Wesley's  Case.  8  G. 
327-      As  to  weight,  no  definite  rule ;  lb. 

XXXVII.  Grand  Jury. 

See  ante,  6a,  6, 1 ;  post,  383c. 

1.  Organisation  of,  and  Beoord. 

212.  Caption  of  indictment  :  Swearing 


grand  jury.  It  is  not  necessary  that  the 
caption  of  the  indictment  should  allege  that 
the  grand  jurors  were  then  and  there  sworn ; 
Slxaffer's  Case,  1  H.238.  If  it  appear  from 
the  record  that  the  grand  jury  were  sworn,  it 
will  be  presumed  they  were  *•  then  and  there 
sworn  ;*'  Woodside's  Case.  2  H.  655.  Where 
the  record  showed  in  what  court,  at  what 
term,  and  in  what  county,  the  grand  jury 
were  empanelled  and  sworn,  it  was  held  suffi- 
cient without  the  words**  then  and  there*'  be- 
ing prefixed  to  the  word  8w.»rn;  Gressons 
Case,  5  H.  33. 

213.  Indictment:  AUpjjations  :  Grand  ju- 
rors of  State  of  Mississippi.  It  is  proper 
that  the  indictment  shoula  allege  the  grand 
jurors  to  be  grand  jumrs  of  the  State  of  Mis- 
sissippi ;  Shaffer's  Case.  1   H.  238. 

214.  Same:  Illustrated:  Case  in  judgment. 
The   caption  of  the   indictment,  which  was 

*•  State  of  Mississippi,  VV county,  ss.  The 

Circuit  Court  of  W county,  October  term, 

A.  D.  1835.  The  grand  jury  of  the  Stale  of 
Mississippi,  at  the  term  aforesaid,  in  the  name, 
and  by  the  authority  of  the  State  of  Missis- 
sippi," &c.,  sufficiently  alleges  that  the  grand 
jury  were  of  the  State  of  Mississippi,  and 
County  of  W ;  Morrison's  Case.  2  H.  655. 

215.  Foreman  of:  Evidence  of  appoint- 
m'int.  When  it  appears  by  the  ricord  that 
A.  B.  was  sworn  as  foreman  of  llie  grand 
jury,  it  is  sufficient  evid<»nce  of  his  appoint- 
ment. The  swearing  him  as  such  is  good, 
without  any  formal  appointment;  76./  S.  P  , 
Codys  Case.  3  K.  27 ;  Byrd's  Case,  I  H.  247. 

216  Record:  Oath  of  grand  jury.  The 
record  must  show  that  the  grand  jury  was 
sworn,  it  is  not  sufficient  if  it  merely  shows 
that  the  foreman  was  sworn ;  Cody's  Case,  3 
H.  27 ;  and  a  recital  that  they  were  sworn 
contained  in  the  indictment,  will  not  do. 
The  autTlority  of  tht3  grand  jury  to  return 
the  indictment  must  be  shown  by  the  record, 
and  the  indictment  is  no  part  of  the  record 
until  returned  by  a  competent  arrand  jury ; 
Abram's  Case,  3  C.  589 ;  S.  P.,  Foster's  Case^ 
2  G.  421. 

217.  Grand  jurors:  Qualifirations :  Pre- 
sumptiim  :  Record.  (Jrun  I  jurors  are  pre- 
suiaed  to  have  the  qualifications  prescribed 
by  law,  unless  the  record  shows  tho  contrary, 
a  legal  organization  will  be  presumed ;  and  a 
person  whose  name  is  endorsed  on  an  indict- 
ment as  foreman,  will  be  presumed  to  have 
been  appointed,  unl'ss  the  record  show  the 
contrary ;  but  the  contrary  may  be  shown  by 
plea  and  proof  before  trial,  but  not  after- 
wtirds  ;  Cody's  Case.  3  U.  27  ;  Ea^terling\s 
Case,  6  G  210  ;  Latter  clause  changed  bv 
Code  57  p.  499  art.  131 ;  Code  1871, 1  729. 

218.  Grand  jury:  Empanelling  of  Con' 
dwim  of  legality  of  body  and  qualification 
of  its  mffmbers.  By  art.  i3l.  Rev.  Code 
1857,  p.  49'J;  Code  1871.  i  729,  no  «»bjectiou, 
by  plea,  or  otherwise,  shall  be  raised  to  em- 
panelling the  grand  jury,  but  the  empanel- 
ling shall  be  conclusive  of  its  competency  and 
qualification,  and  after  it  is  organized  and 
charged,  it  is  too  late  to  prefer  objections, 
although  any  person,  whose  conduct  may  be 
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Ihe  subject  of  inqnirj  or  investigation,  "may 
challenKP  or  except  to  the  array  for  fraud;" 
Head's  Case,  44  M.  731 ;  S.  P.,  DurraKs  Case, 
44  aM.  7H9. 

2 1 9.  Record :  Venue  of  grand  jury.  The 
record  must  show  that  the  grand  jury  who 
returned  the  bill  were  selected  from  the 
proper  county;  Carpenter's  Case,  4:  H.  163; 
see  ante.  218. 

220.  Ce'tificate  of  probcUe  cleric,  of  regu- 
larity of  panel.  Where  the  clerk  of  the 
Circuit  Court  failed  to  draw  a  grand  jury,  the 
certificate  of  the  clerk  of  the  Probate  Court, 
that  the  list  of  grand  jurors,  by  whom  a  bill  of 
indictment  was  found,  was  drawn  in  the  Pro- 
bate Court  in  the  mode  prescribed  bv  law,  is 
evidence  to  the  Circuit  Court  that  the  panel 
has  been  properly  drawn ;  Nixon's  Case,  2  S. 
&  M.  49'7. 

221.  Power  of  court  to  summon  other  grand 
jurors,  and  order  spenaX  venire  under  H.  §' 
H.  498.  I  68.  and  K  C.  888,  art.  10,  ^  2. 
Where  a  part  of  the  persons  summoned  to 
compose  the  grand  jury  are  in  attendance  the 
court  may  order  the  grand  jury  to  be  com- 
pleted by  summoning  from  the  by-standers. 
The  statute  (H.  &  H.  498,  J  68),  authorizes 
the  issuance  of  a  special  venire  only  where 
there  are  no  jurors  in  attendance ;  Bowlings 
Case,  0  S.  &  M.  664;  S.  P.,  Johnston's  Case, 
9  S.  &  M.  58;  Where  (under  H.  C. 
888,  Brt.  10,  i  2)  none  of  the  regular  grand 
iurors  are  in  attendance,  the  Circuit  Court 
may  issue  a  special  venire  facias  for  a  grand 
jury.  Where  the  regular  grand  jury  were 
illegally  drawn,  it  has  no  power  to  quash  the 
ventre,  and  order  a  special  venire  for  an«>ther 
grand  jury,  and  if  it  do  so  a  grand  jury  so  sum- 
moned will  be  illegal,  and  an  indictment 
found  by  it  will  be  quashed  upon  defendant's 
plea  in  abatement;  Baker's  Case,  1  C.  243. 
See  ante.  218. 

222.  Objections  to  qualijica^ion  of  grand 
jurors  and  to  legality  of  organization.  Whe- 
ther objections  to  the  personal  qualification 
of  persons  composing  the  grand  jury,  or  to  the 
legality  of  the  mode  in  which  they  were  sum- 
moned, can  affect  any  indictment  found  after 
it  has  been  received  and  filed  in  court, 
Qucere  ?  lb,  Hut  see  McQuillen's  Ca.<c.  8 
b.  &  M.  587;  S.  P.,  Barneys  Case,  12  S.  & 
M.  68.  Qucere  resolved  in  favor  of  right  of 
prisoner  to  have  indictment  preferred  by  a 
grand  jury  of  requisite  qualifications  and  or- 
ganized according  to  forms  of  law.  (But  see 
218  ante.) 

223.  Grand  jurors:  Qualijications:  Pre- 
sumptions, liy-standers  who  have  been  sum- 
muned  by  the  sheriff  and  organized  on  the 
grand  jury,  will  be  presumed  to  have  the  re- 
quisite legal  qnalincations  if  the  record  do 
not  show  affirmatively  the  contrary;  Dow- 
ling's  Case,  5  S.  &  M.  664;  S.  P.,  Easter- 
ling's  Case,  6  G.  2lt». 

224.  Same:  Becord :  Presumptions,  It  is 
not  necessary  that  the  record  should  show 
that  the  court  charged  the  grand  jury ;  this 
duty  will  be  presumed  to  have  been  dis- 
chnrtred  unless  the  contrary  appe^ir;  Mc- 
Qaillens    Case,   8    S.    &    M.    687.      If    a 


grand  juror  be  excused  from  serving,  it  will 
be  presumed  to  be  legally  done ;  Collin's 
Case,  2  (*.  .')04. 

22.5.  Grand  jury :  Substitutes.  In  form- 
ing  a  grand  jury  the  court  has  no  right  to 
receive  substitutes  for  the  persons  summoned 
on  the  regular  panel,  and  if  this  be  done  the 
grand  jury  will  be  illegal  and  indictments 
found  by  it  will  be  abated  ;  Bawl's  Case,  8 
S.  &  M.  599. 

226.  Becord :  Caption  recitals  of  how  far 
coniradictable.  Where  the  caption  to  the 
record  recites  that  the  grand  jury  were 
empanelled  from  the  persons  summoned  on 
tht*  rejrular  venire  for  the  first  week,  it  is 
competent  to  show  that  such  is  not  the  truth 
by  introducing  in  evidence  the  regular  t'em're 
itself  whereby  it  appears  that  there  are 
names  on  the  grand  jury  which  are  not  on  the 
venire,  nnd  it  is  also  competent  to  show  ibiit 
the  court  accepted  substitutes  for  persons 
summoned  on  the  venire,  and  that  these  sub- 
stitutes are  on  the  grand  jury  ;  76. 

227.  Grand  jury:  Bights  of  accused  in: 
Must  be  lawful  men  in  toto.  The  interest  of 
an  accused  person  under  an  indictment,  so  far 
as  the  grand  jury  are  concerned,  commences 
at  the  time  of  finding  the  indictment;  and  it 
must  be  found  by  at  least  twelve  men  who 
are  good  and  lawful  men  at  that  time,  and 
however  numerous  the  grand  jury  may  be.  if 
there  be  one  among  them  not  qualified  by 
law  he  vitiates  the  whole  of  the  grand  jury; 
Barney's  Case,  12  S.  &  M .  68.  See  ante, 
218,222. 

228.  Grand  juror  must  be  freehold*^  or 
householder.  By  statute,  the  grand  jurors 
must  he  either  freeholders  or  householders  at 
the  time  of  finding  the  indictment;  and  the 
want  of  such  qualiJScation  in  any  one  of  the 
vrand  jury,  is  a  good  plea  in  abatement  of 
the  indictment;  B).  'Ihe  right  to  plead  in 
abatement  to  the  indictment  the  illegality  of 
the  grand  jury  who  found  it,  is  strictly  per- 
sonal to  the  accused,  and  can  be  exercised 
by  him  only  on  his  appearance.  Sureties  on 
his  bail  bond  cannot  defend  against  their 
liability  on  the  same  ground ;  Borroum's 
Case.  3  C.  203. 

229.  Same :  Must  be  drawn  as  law  requires 
The  grand  jurors  must  not  only  possess  the 
requisite  qualifications,  but  they  must  also  be 
drawn  and  empanelled  in  accordance  with 
the  dii*ections  of  the  statute ;  and  benoe  it  is  a 
good  plea  in  abatement  that  the  grand  jury 
who  found  the  bill  were  not  drawn  from  box 
No.  1,  in  which  the  statute  required  the  clerk 
to  keep  the  names  of  the  householders  and 
freeholders  of  the  countv  (citing  McQuiUev's 
Case  8  S.  &  M.  587  ;  Barney's  Case.  12  S,  k 
M.  68) ;  Porter's  Case,  1  C.  578 ;  8.  P..  Sti^kea^ 
Case,  2  C.  621.  And  the  law  requires  the 
assessor  to  return  annually  a  list  of  the  names 
of  persons  qualified  to  serve  as  jurors,  and 
these  names  are  to  be  put  in  this  box.  No* 
1,  with  the  other  names  already  placed  there, 
and  from  this  box  the  grand  jury  is  to  be 
drawn  ;  and  the  assessor  has  no  power  to  do 
this  duty  by  deputy  or  private  agent.  Hence, 
if  such  list  be  made  out  by  such  agent  ur  dep- 
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uty,  a  grand  jury  drawn  therefrom  will  be 
illegal ;  Stokes'  Case,  2  C.  621.  It  is  no  objec- 
tion to  a  grand  juror  under  the  act  of  183'», 
that  his  name  was  not  returned  in  the  as- 
sessor's list  for  that  vear  as  a  competent 
grand  juror.  If  he  had  been  returned  in  a 
previous  list,  and  his  name  put  in  box  Xo.  1, 
and  drawn  from  it,  that  will  be  sufficient,  if 
otherwise  competent ;  SumralVs  Case.  7  0. 
202.  If  40  names  (instead  of  36.  as  the  law 
requires)  be  drawn  from  the  jury  box  and 
summoned  for  the  first  week  of  the  Circuit 
Court,  a  grand  jury  drawn  from  that  list  will 
be  illegal;  Leather's  Case.  4  C.  IX 

2'iO.  Grand  jiiry  sworn :  How  determined. 
Whether  the  grand  jury  was  sworn  or  not, 
according  to  law,  can  be  ascertained  only  by 
an  inspection  of  the  record.  That  question 
cannot  be  raised  by  a  plea  in  abatement; 
Sviith's  Case.  6  C.  728. 

231.  Counts.  It  is  no  ground  for  arresting 
the  judgment,  that  it  appears  by  the  record, 
that  more  than  the  legal  number  of  persons 
required  to  constitute  a  grand  jury,  were 
snmmoned  and  in  attendance ;  and  out  of 
these  the  grand  jury  were  drawn,  the  venire 
being  no  part  of  the  record,  unless  made  so 
by  bill  of  exceptions,  cannot  be  considered  on  a 
motion  to  arrest  the  judgment ;  Green's  Case, 
6  0.  187  (citing  Brantley's  Case  13  S.  &  M. 
468 :  Organ's  Case,  4  C.  78 ;  Byrd's  Case, 
1  H.  253). 

231a.  Same:  Illegal  organization  of :  How 
taken  advantage  of.  If  the  record  show  the 
illegal  organization  of  the  grand  jury,  the 
objection  may  be  made  by  motion  in  arrest 
of  judgment;  Miller's  Case.  4  G.  356. 

2.  Waiver  of  Objdotiont  to. 

232.  Same :  Objections  to,  waived.  The 
High  Court  will  not.  after  plea  of  not  guilty 
and  trial  and  conviction,  without  objection 
to  the  grand  jury,  go  back  and  look  for  de- 
fects in  the  organization  of  that  body ;  Brant- 
ley's Case,  13  S.  &  M.  468;  S.  P.,  Green's 
Case,  C  a  687;  McCarty's  Case,  4:  C.  299; 
Organ's  Case.  4  C.  78. 

:j33  Record  :Actof\  854  arid  1 856 :  Organ- 
ization of  grand  jury  under.  The  record  need 
not  show  that  the  grand  jury  organized  under 
the  special  act  of  1854  (made  general  in 
1856),  were  summoned  fi/f*  days  before  court, 
or  that  its  members  were  over  twenty-one, 
and  under  sixty  years  of  age;  or  that  they 
were  taken  equally  from  each  police  district 
in  the  county ;  Week's  Case,  2  G.  490.  Nor 
is  it  essential  that  a  grand  jary  shall  have 
been  summoned  five  days  before  court,  to 
make  its  organization  legal  under  the  Acts  of 
1854  and  1856 ;  Johnson's  Case,  4  G.  363  A 
frrand  jury  organized  under  these  acts,  need  not 
be  composed  of  twenty  men.  The  number  is 
fixed  bv  the  previous  law ;  Week's  Case,  2  G. 
49«>.  Ii  composed  of  nineteen  men.  it  is  void ; 
Wilson's  Case.  4  G.  356.  It  must  have  not 
less  than  thirteen,  nor  more  than  eighteen ; 
Boac's  Case.  5  G.  614.  Manner  of  selecting  a 
grand  jury  from  persons  summoned,  is,  under 
these  acts,  in  the  discretion  of  the  court :  see 
last  case. 


234.  Record:  Minutes:  Foreman  Initial 
of  the  Christian  names  of  grrand  jurors  suffi- 
cient in  the  minutes  of  the  court;  Cottons 
Case,  2  G.  504.  And  the  foreman,  in  signing 
the  endorsement  on  the  indictment  that  it  is 
*'a  true  bill."  need  not  use  his  Christian  name 
in  full ;  Ea sterling's  Case.  6  G.  210. 

235.  Lidictm^nt:  Recitals  concerning  grand 
jury.  If  the  indictment,  after  reciting  the 
State,  county,  and  term  of  the  court,  aver 
••that  the  grand  jurors  of  the  Stale  of  Missis- 
sippi, being  good  and  lawful  men  of  the 
county  of  VVinston  aforesaid,  and  then  and 
there  duly  elected,  empanelled,  sworn,"  &c._^ 
it  is  sufficient  to  show  that  the  grand  jnr^ 
was  composed  of  duly  qualified  men ;  Week's 
Case,  2  G.  490. 

236.  Grand  jury:  Power  of  court  over, 
after  empanelled  After  a  grand  jury  has 
been  empanelled  and  sworn,  the  court  has  no 
power  to  discharjre  one  of  them  on  account 
of  the  sickness  of  his  wife.  If  it  do  so.  and 
sufficient  remain  to  make  a  lawful  grand  jury, 
the  discharge  will  not  affect  its  validity;  but 
if  on  discharging  the  grand  juror  another  be 
summoned  and  sworn  in  his  stead,  this  is  il- 
legal, and  vitiates  the  whole  grand  jury,  and 
indictments  found  by  them  will  be  quashed 
on  the  defendant's  plea  in  abatement;  Por- 
ters Case.  I  C.  578. 

236a.  Same.  Another  grand  juror  can  be 
sworn  only  when  one  is  sick  or  absent ;  lb. 

8.  Prooeedingt  Before. 

237.  Grand  jury :  Proceeding  beforp  pro- 
duced in  evidence  in  court.  While  it  is  the 
duty  of  grand  jurors  not  to  make  what  tran- 
spires in  the  jury  room  the  subject  of  com- 
ment and  conversation  out  of  it;  and  if  they 
do  so  in  respect  to  an  offence  then  under  in- 
vestigation before  them,  whereby  an  offender 
may  escape,  they  will  be  liable  to  indictment 
as  accessories  after  the  fact;  yet  it  is  not 
contrary  to  the  policy  of  the  law  to  allow 
grand  jurors  to  testify  in  court  as  to  dis- 
closures made  to  them  by  witnesses  exam- 
ined before  them,  if  in  the  sound  discretion 
of  the  court  such  testimony  is  proper  to  be 
given ;  nod  such  testimony  was  heiti  to  be 
rightfully  allowed  in  an  action  of  slander,  for 
words  spoken  to  the  grand  jury  by  a  justice 
of  the  peace  in  giving  information  as  to  of- 
fences done  in  his  county;  Sands  v.  Robin- 
son, 12  S.  &  M.  704 ;  Rocco's  Case.  8  G.  357. 

237a.  Grand  jury:  Constitution,  1870. 
Art.  1.  sec.  13,  ot  the  constitution  of  1870, 
and  Act  of  20! h  July,  1870,  abolish  property 
qualification  for  jury  service,  and  impose  the 
duty  on  all  citizens  alike  who  are  not  spe- 
cially exempted;  but  the  previous  laws  regu- 
lating the  manner  of  selecting,  summoning, 
and  empanelling  juries,  and  preferring  objec- 
tions thereto,  still  apply,  unless  abrogated  by 
the  constitution  and  said  acts;  Head's  Case, 
44  M.  781. 

IXXVin.  High  Ootirt. 
See  High  Court, 
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1.   Judgment  by. 


See  post  370 ;  ante,  232,  and  sub-divisions 
New  'I  rial  and  Instructions. 

238.  Judgment  by.  On  quashal  of  an  indict- 
ment in  Hijrh  Court  for  want  of  form,  pris- 
oner will  be  held  for  a  new  indictment ;  Pe 
t'r's  Case,  3  H.  433.  So  when  judgrment  is 
arrested  by  Hii^h  Court  for  a  fatal  defect  in 
indictment,  prisoner  will  be  remanded  for  a 
new  indictment;  Jones'  Case,  11  S.  &  M.  315. 

239.  Same :  Cause  remanded  for  judgment. 
Where  the  sentence  was  improperly  pro- 
nounced in  the  absence  of  the  prisoner,  or  is 
erroneoues  in  not  fixin^r  a  date  for  the  com- 
mencement of  the  imprisonment,  the  judg- 
ment will  be  set  aside  without  disturbing  the 
verdict,  and  the  cause  remanded  that  the  sen- 
tence may  be  properly  pronounced;  Kelly 
and  Liitle's  Case,  3  S.  &  M.  618.  When  an 
illegal  judgment  has  been  pronounced  on  a 
valid  verdict  the  High  Court  in  reversing  a 
judgment,  will  pronounce  the  proper  sentence; 
Anthon's  Case,  13  S.  &  M.  263. 

240.  For  what  will  reverse.  Every  defect 
in  an  indicment  which  would  have  been  fatal 
on  demurrer  or  in  arrest  of  judgment,  will  be 
snflRcient  to  procuie  a  reversal ;  Kirk's  Case. 
13  S.  &  M.  406.  The  foregoing  relates  to 
matters  of  substance  in  charging  offences,  but 
the  rule  is  different  where  the  error  com- 
plained of  relates  merely  to  the  regularity  or 
formality  of  the  proceedings  in  the  court  be- 
low ;  in  such  cases,  unless  objection  was 
made  in  the  court  below,  the  irregularity  will 
not  be  noticed  here,  (citing  Brantley's  Case. 
13  8.  &  M.  468;  Loper's  Case,  3  H.427.) 
Jesse's  Case,  6  C.  100. 

241.  Judgment.  Where  there  is  no  judg- 
ment, or  where  the  judgment  is  a  nullity,  the 
writ  of  error  will  be  dismissed,  and  the  pris- 
oner will  be  remanded  to  be  sentenced; 
Kelly  SrUf tie's  Case,  3  S.  &  M.  518  ;  8.  P., 
Easterling's  Case,  6  6.  210.  It  seems  he 
w«»uld  be  entitled  to  his  discharge  where  the 
judgment  imposed  a  penalty  not  authorized 
by  law;  Wharton's  Case,  41  M.  680.  See 
ante,  239. 

2.  Mitcellaneout. 

242.  High  Court  will  not  entertain  points 
not  made  in  court  below.  It  is  settled  that 
this  court  will  take  no  cognizance  of  points 
not  presented  in  the  court  below;  Dyson^s 
Case.  4  C.  362.  Nor  will  this  court  go  back 
and  look  into  objectitms  to  the  organization 
of  the  grand  jury,  after  plea  of  not  guilty, 
and  trial  in  the  court  below,  without  objec- 
tions; Brantley's  Case,  13  8.  A  M.  468.  See 
ante,  232. 

243.  Evidence  in  High  Court  that  indict- 
ment was  found  at  special  term.  The  certifi- 
cate of  the  clerk  and  the  allegation  in  the 
indictment  that  it  was  found  at  a  speclHl 
term,  is  suflScient  evidence  of  that  fact  in  the 
High  Court;  Byrd's  Case,  I  H.  247. 

24*.  High  Court:  New  trial.  This  court 
will  not  grant  a  new  trial  on  the  ground  that 
the  evidence  did  not  sufficiently  prove  the 
venue,  unless  exception  on  that  particular 
point  were  taken  in  the  court  below,  and  a 


motion  for  a  new  trial  on  the  general  gronnd 
of  insufficiency  of  evidence  to  sustain  the 
verdict,  is  not  a  sufficient  exception  on  that 
point;  Hamilton's  Case.  6  G.  214 

24.5.  Same:  Jfliere  will  not  rei^erse  for 
error  in  instruction.  This  court  will  not  re- 
verse a  judgment  for  the  error  of  the  conrt 
below,  in  charging  the  jury  upon  the  weight 
of  evidence,  or  in  assuming  in  an  instraction 
that  a  fact  is  established,  if  it  appear  that 
the  fact  about  which  the  court  erroneously 
charged,  was  so  clearly  established  by  the 
proof,  that  there  was  no  room  for  the  jury 
to  doubt  on  the  subject;  Wesley's  Case,  8 
G.  327.  See  post,  353a,  304,  326,  327,  366, 
527. 

Ante,  147,  185. 

XXXIX.  Homicide. 
1.  llurder,  Manilanghter,  Jnttiflable. 

246.  Presumption,  On  a  trial  of  an  indict- 
ment for  murder,  it  was  charged  to  the  jury, 
"  that  every  homicide  is  presumed  to  be 
committed  with  malice  aforethought.  &c., 
and  it  devolves  on  the  prisoner  to  prove  the 
circumstances  which  excuse  the  act."  It 
was  held  that  the  charge  was  too  broad  and 
unrestricted,  and  it  ought  to  have  contained 
these  additional  words,  **  unless  they  arise 
out  of  the  evidence  produced  against  him ;" 
McDanieVs  Case,  8  S.  &  M.  401;  S.  P., 
Green's  Case,  6  C.  687 ;  Hague's  Case,  5  6. 
616;  Head's  Case,  44  M.  731.  See  366,  pod. 

247.  Same :  Essential  ingredients.  To  con- 
stitute murder  there  must  be  not  only  a  kill- 
ing, but  it  must  be  done  with  malice.  Both 
of  these  facts  must  be  proven  by  the  State  to 
the  satisfaction  of  the  jury,  and  if  upon  the 
whole  evidence,  the  jury  doubt  either  as  to 
the  fact  of  killing,  or  the  malice  of  the  act, 
the  prisoner  is  entitled  to  the  benefit  of  such 
doubt,  and  to  be  either  acquitted  entirely,  or 
convicted  of  a  crime  of  less  grade  than  mur- 
der, according  to  the  circumstances.  The 
jury  may  resort  to  presumptions,  bat  when 
the  killing  is  clearly  proven,  and  all  the 
attendant  circumstances,  and  it  is  shown 
that  there  was  express  malice,  or  no  malice 
at  all,  then  there  is  no  room  to  resort  to  pre- 
sumptions. But  in  cases  where  the  killing 
is  proven,  and  no  accompanying  circum- 
stances appear  in  the  evidence,  the  law  pre- 
sumes the  killing  was  done  maliciously.  So 
where  the  killing  is  proved,  and  the  circnm- 
stances  attending  it  are  shown,  though  no 
express  malice  may  appear  from  the  proof, 
it  may  be  presumed  from  some  attending 
fact,  as  from  the  use  of  a  deadly  weapon,  or 
from  circumstances  of  barbarity  and  cruelty. 
And  these  presumptions,  if  unopposed,  may 
amount  to  full  proof  of  the  fact.  They  stand 
until  the  contrary  is  proven,  or  until  such 
facts  are  proven  as  are  sufficient  to  raise  a 
contrary  and  stronger  presumption;  Ih. 

248.  '•  Premeditated  design.'*  The  words 
"premeditated  design,"  used  in  the  statnie, 
in  defining  murder,  are  in  legal  effect  the 
same  as  ••  n  alice  aforethought  ;**  lb. 

249.  Killing  to  prevent  trespass.   No  tres- 
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pass  on  the  personal  property  of  another  will 
justify  the  killing  of  the  trespasser ;  and  snch 
killing,  if  committed  with  a  deadly  weapon, 
will  be  murder ;  lb.  On  a  trial  for  murder, 
this  charge  was  held  properly  refused,*'  that  if 
the  jury  believed  the  deceased  had  taken  the 
horse  of  the  accused,  and  was  riding  him  off 
beyond  the  reach  of  probable  recaption,  and 
that  the  accused,  after  having  repeatedly 
hailed  him,  slew  the  trespasser,  it  is  not  mur- 
der." For  if,  under  such  circumstances,  the 
killing  was  with  a  deadly  weapon,  it  would 
be  murder ;  lb.  So  a  party  has  no  right  to 
kill  in  order  to  prevent  an  entry  upon  the  slay- 
er's land  and  the  carrying  away  his  rails :  it  is 
a  mere  trespass;  and  if  a  party  kill  a  tres- 
passer to  prevent  the  trespass,  it  is  murder,  if 
done  with  a  deadly  weapon,  in  the  absence  of 
proof  which  would  tend  to  rebut  the  presump- 
tion of  malice  arising  from  the  weapon  used  ; 
Lambeth* s  Case,!  0.322  (citing Mc Daniel's 
Ca««,  8  S.  &M.  418.) 

250.  Same  :  Slatatort/  d^nition  o/jtistifia- 
hie.  By  statute,  homicide  is  declared  to  be 
justifiable  when  committed  in  resisting  any 
attempt  to  murder  the  slayer,  or  to  commit 
any  felony  on  him,  or  in  any  dwelling  house 
in  which  such  person  shall  be;  it  is  not, 
therefore,  justifiable  when  intentionally  com- 
mitted in  resisting  a  mere  trespass  or  larceny, 
though  the  killing  were  actually  necessary  to 
prevent  the  trespass  or  larceny ;  McDanieCa 
0056,8  S.  AM.  401. 

251.  Murder:  Charge  defim'nq.  On  a 
trial,  the  prisoner's  counsel  asked  the  court 
to  instruct  the  jury  **  that  unless  they  find 
from  the  evidence  that  the  prisoner,  with  a 
premeditated  design,  or  in  some  act  danger- 
ous to  others,  evincing  a  depraved  mind  re- 
gardless of  human  life,  killed  the  deceased, 
they  cannot  find  a  verdict  of  guilty  of 
murder ;"  Htld^  that  the  charge,  being 
couched  in  the  languasre  of  the  statute,  was 
improperly  refused;  Bole's  Case,  9  S.  &  M. 
284. 

252.  Manslaughter:  Sudden  passion: 
Provocation,  The  law  will  not  put  an  act, 
done  upon  sudden  impulse,  and  m  the  heat 
of  passion,  on  the  same  footing  with  a  deed 
deliberately  performed.  The  indulgence  in 
such  cases  proceeds  on  the  supposition  that 
the  reason  or  judgment  of  the  party  perpe- 
trating the  act.  has  been  temporarily  sus- 
pended or  overthrown  by  the  sudden  access 
of  violent  passion.  But  a  high  degree  of 
sudden  and  resentful  feeling  will  not  alone 
palliate  an  act  of  homicide  committed  under 
Its  infiuence.  It  is  essential,  to  have  this 
palliating  effect,  that  the  excited  and  angry 
condition  of  the  party  should  be  superin- 
duced by  some  insult,  provocation  or  injury 
which  would  natnrally  and  instantly  produce 
in  the  minds  of  ordinarily  constituted  men 
the  highest  degree  of  exasperation ;  Preston's 
Case,  3  0.  383. 

253.  Same :  Case  in  judgment.  The  pris- 
oner went  to  deceased's  house  and  called  him 
to  the  gate ;  they  thore  conversed  together 
in  a  low  tone  of  voice,  and  the  prisoner  was 
heard  to  say  to  deceased,  that  "  ne  could  not 


stand  it,"  and  deceased  replied,  "he  could 
not  stand  it  either ;"  the  deceased  then 
stepped  back,  and  the  prisoner  shot  him : 
Held,  there  was  nothing  in  the  evidence  to 
reduce  the  killing  to  manslaughter ;  lb, 

254.  Self-defence :  Imminent  danger.  In 
order  to  justify  a  killing  on  the  ground  of 
self-defence,  there  must  be  some  overt  act,  in- 
dicatinsr  a  present  intention  to  kill  the  party, 
or  do  him  some  great  personal  injury,  and  the 
danger  of  such  design  being  accomplished 
must  be  immin^ent,  that  is  to  say.  immediate, 
pressing  and  unavoidable  at  the  time  of  kill- 
ing. Mere  fears  of  a  design  to  commit  a 
felony,  or  to  do  some  great  personal  injury  to 
the  party,  though  honestly  entertained  by  the 
slayer,  unaccompanied  by  any  overt  act,  indi- 
catmg  a  design  immediatelv  to  commit  the 
felony,  or  to  do  the  injury,  will  not  justify  the 
killing;  Dyson's  Case,  4  C.  362;  S.  P,/Wes- 
ley'R  Case,  8  G.  327.  To  justify  a  homicide 
on  the  ground  of  self-defence,  the  danger  must 
be  actual,  present  and  urgent,  or  the  slayer 
must  have  reasonable  grounds  to 'apprehend 
a  design  on  the  part  of  tlie  decea.sed  to  commit 
a  felony,  or  to  do  him  some  great  bodily  harm, 
and  that  there  is  imminent  danger  of  such  de- 
sign being  accomplished  ;  see  case  last  cited. 
In  every  case  where  a  homicide  is  sought  to 
be  justified  on  the  ground  of  self-defence,  it 
must  appear  from  the  testimony  in  the  cause, 
that  the  danger  was  urgent,  present  and  im- 
minent, and  that  no  reasonable  mode  of  ward- 
ing it  off  or  escaping  fVom  it  existed,  except 
to  take  life ;  Evans'  Case,  44  M.  762,  citing 
Wesley's  Case,  8  G.  327.  Every  man  is  justi- 
fied in  protecting  his  own  life  and  limb,  at 
whatever  hazard ;  but  the  danger  must  be 
present,  imminent  and  immediate.  A  mere 
fear  or  apprehension,  arising  from  previous 
threats  communicated,  afford  no  excuse,  un- 
less, at  the  time  of  killing,  an  effort  was  be- 
ing made  to  put  the  threats  into  execution, 
and  a  real  or  apparent  necessity  existed  at 
the  time  to  slay,  in  order  to  prevent  it; 
Head's  Case,  44  M.  231.  Whilst  the  danger 
should  be  apparently  imminent,  ^et  it  is  not 
essential  that  it  should  be  immediate  and  im- 
pending at  the  very  moment  of  the  killing. 
A  party  may  anticipate  the  attack  of  his  an- 
tagonist, and  justifiably  slay  him,  if,  under  all 
the  circumstances,  such  course  be  necessary 
to  protect  himself;  Cotton's  Case,  2  G.  504. 

255.  Same:  Apparent  danger  defined. 
Apparent  danger  means  such  overt,  actual 
demonstration  by  conduct  and  acts,  of  a  de- 
sign to  take  life,  or  to  do  some  great  personal 
injury,  as  would  make  the  killing  apparently 
necessary  to  self-preservation;  Evan's  Case, 
44  M.  762.  The  *'  great  personal  injury,"  the 
danger  of  which  the  law  allows  a  party  to  re- 
sist by  slaying  his  antagonist,  does  not  mean 
slight  blows  with  the  fists,  or  injury  by  other 
means  not  calculated  to  endanger  the  life  or 
limb  of  the  party.  The  phrase  is  equivalent  to 
great  bodily  harm,  or  aanger  of  life  or  limb ; 
Green's  Case,  6  0.  687. 

256.  Deadly  weapon:  Presumption,  The 
court,  for  the  State,  instructed  the  jury,  in  a 
trial  for  murder,  ''  that  malice  is  implied  by 
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law  from  the  nature  and  character  of  the 
weapon  used ;  and  that  the  use  of  a  deadly 
weapon  in  a  fiphi,  and  not  in  necessary  self- 
defence,  is  in  law  evidence  of  malice."  The 
court  also,  at  the  instance  of  the  State,  grave 
this  instruction :  *'  If  defendant  entered  into 
the  fight  with  a  deadly  weapon  drawn,  intend- 
ing to  use  it,  he  is  guilty  of  murder ;  but  if 
he  did  not  enter  into  the  fight  intending  to 
use  the  weapon,  and  only  resorted  to  it  in  the 
heat  of  conflict,  he  is  guilty  of  manslaughter;" 
,  and  also  this  one,  "that  if  the  jury  believe, 
from  the  evidence,  defendant  entered  into  the 
fight,  having  upon  his  pers«m  a  deadly  weapon, 
intending  from  the  first  to  use  the  same,  if 
necessary,  to  enable  him  to  overcome  his  an- 
tagonist, and  did,  in  the  fight  use  it,  and  kill 
his  antagonist,  he  is  guilty  of  murder,  though 
he  habitually  carries  the  weapon."  (Th.-re  was 
proof  of  express  malice.)  Held,  that  the  prin- 
ciple of  the  instruction  first  above  granted, 
is  sanctioned  by  the  authorities.  But  it  could 
not  prejudice  the  defendant  (if  wr(ing).  as  it 
was  directed  to  implied  malice,  and  i  he  evi- 
dence went  to  show,  beyond  all  reaRonanle 
doubt,  expres.^t  malice ;  and.  second,  whatever 
prejudicial  effect  it  might  have,  as  it  stood,  was 
removed  by  the  instructions  subsequently 
given  and  above  quoted,  and  all  together 
contained  a  true  exposition  of  the  law ; 
Grem's  Case.  6  C.  687. 

257.  Same:  Use  of  The  fact  thattb?  ac- 
cused Bought  and  brought  about  a  rencon- 
tre, b».'iug  armed  at  the  time  with  a  deadly 
weapon,  with  which  he  killed  deceased,  does 
not  necessarily  render  him  guilty  of  murder; 
for  if  he  commenced  the  conflict  intending 
from  the  beginning  to  commit  little  or  no  vio- 
lence, he  may  justifiably  slay  bis  antagonist 
if  the  danger  of  his  own  destruction  be  imme- 
diate and  impending  and  otherwise  unavoid- 
able ;  CoUon's  Case,  2  6.  504.  See  Wray's 
Case,  I  G.  65.  for*  case  in  which  the  High 
Court  holds  it  manslaughter  only,  though  the 
slayer  made  previous  preparations  for  the 
conflict.  And  when  in  such  a  case  the  ne- 
cessity to  kill  does  not  exist,  if  the  killing  be 
not  in  pursuance  of  a  premeditated  design, 
but  on  a  sudden  quarrel,  it  is  manslaughter 
only;  Cotton's  Case.  2  G. 504. 

258.  Malice  presumed.  The  following  in- 
struction is  correct:  "If  the  act  producing 
death  be  such  as  is  ordinarily  attended  with 
dangerous  consequences,  as  by  the  use  of  a 
deadly  weapon,  or  be  committed  deliberately, 
the  malice  will  b  >  rjresumed  unless  some  ex- 
C'.pe  or  provocation  should  be  shown,  for  if  the 
law  infers  that  the  natural  and  probable  conse- 
OMences  of  an  act  deliberately  performed  we-** 
iniended  by  the  airent;"  Mask's  Case  7  <t. 
77;  S.  P.,  Jejff's  Case.  10  G.  593;  H  ad's 
Ca^e,  44  M.  731.  Hence  the  use  of  a  deadly 
weupon  is  pnm^  facie  evidence  of  malice,  but 
if  used  to  disable  an  adversary  in  the  very 
act  of  a  murderous  and  malicious  assault, 
then  the  presumption  of  malice  is  overcome ; 
lb. 

259.  Same :  Evidence  of.  The  preparation 
and  concealment  by  the  prisoner  of  a  deadly 
iveapon  previous  to  entering  into  a  conflict, 


which  he  provoked,  and  with  the  determina- 
tion to  use  it  if  necessary  to  overcome  his 
antajTonist.  is  evidence  of  malice,  and  if  death 
ensue  from  the  use  of  the  weapon,  it  is  mur- 
der ;  Price's  Case,  7  G.  531. 

260.  Same :  Mutual  combat.  In  a  case  of 
mutual  combat,  if  a  party  enter  into  a  con- 
test dangerously  armed,  and  fight  with  an  un- 
due advantage,  and  kills  the  adversary,  it  is 
murder.  And  the  use  of  a  deudly  weapon, 
concealed  from  his  antagonist,  is  an  undue 
advantage,  and  makes  the  killing,  murder;  Ih. 

261.  Justifiable:  ^'^fe.  A  homicide  by 
the  husband  is  justifiable  in  defence  of  the 
wife's  chastity;  so,  if  he  has  reasonable 
ground  to  apprehend  great  personal  injury 
to  the  wife,  and  there  be  imminent  danger 
that  it  will  be  accomplished  ;  Staten's  Case, 
1  G.  619. 

262.  Express  malice:  When  proved: 
Subsequent  killing,  is  presufnptivdy  mur- 
der. Proof  of  express  malice  fixes  the  char- 
acter of  subsequent  killing,  unless  the  defend- 
ant shows  circumstances  altering  the  pre- 
sumption, in  such  a  case,  no  mere  provoca- 
tion  at  the  time  of  killing,  will  rebut  the 
express  malice  ;  Riga's  Case,  1  G.  6H.i.  Ex- 
press malice  defined;  Wrap's  Case,  1  G. 
675. 

262a.  Right  to  hear  arms:  Constitidim. 
By  the  laws  of  this  State,  a  citizen  has  the 
right  to  wear  a  deadly  weapon,  and  that  be 
is  so  armed,  though  he  be  the  aggressor, 
amounts  to  no  proof  of  criminality  against 
him,  unless  he  provided  himself  with  it,  with 
the  view  of  using  it,  if  necessary,  in  over- 
coming his  antagonist;  Cotton's  Case, 2  Q. 
6U4. 

2626.  Same.  It  was  not  error  to  refuse 
to  instruct  the  jury,  **  that  if  an  armed  per- 
son (not  armed  with  reference  to  a  contro- 
versy with  deceased)  became  involved  in  a 
difficulty  with  deceased,  and  took  his  life  with 
such  weapon,  that  malice  cannot  be  inferred 
simply  from  the  fact  of  the  use  of  such 
weapon."  The  mere  fact,  that  the  law  per- 
mits a  man  to  bear  arms  for  self-defence,  does 
not,  in  the  slightest  degree,  diminish  his  re- 
sponsibility for  their  improper  use;  Heads 
Case,U  M.  731. 

8.  Slavei. 

263.  Hcmfar  embraced.  The  killing  of  a 
slave  may  be  murder,  manslaughter,  or  justi- 
fiable, according  to  the  circumstances; 
Jones'  Case.  W.  83. 

264.  Sam*i :  Reasonable  creature.  The 
term  reasonable  creature,  in  the  definition 
of  murder,  embraces  idiots,  lunatics,  unborn 
children  and  slaves,  and  the  term  '*  in  the 
king's  peace,"  has  reference  to  the  jurisdic- 
tion over  the  place  where  the  crime  is  com- 
mitted, and  embraces  persons  attainted,  ont- 
lawed,  and  even  alien  enemies  not  engaged  in 
battle;  Jb. 

265.  Slave.  When  a  slave  is  killed  by 
his  master  or  overseer,  in  inflicting  chastise- 
ment on  him,  if  done  in  a  cruel  and  unsual 
manner,  the  rules  of  the  common  law,  upon 
the  subject  of  homicide,  will  regulate  and 


Digitized  by 


Google 


CRIMINAL  tAW,  XL. 


811 


define  the  nature  and  character  of  the 
oifeuce ;  Kdly  ^  Little's  Case,  3  S.  &  M. 
518. 

266.  Same:  Trial  of  white  man  for  ktlling. 
On  the  trial  of  a  white  man  fur  killing  a  slave, 
it  is  not  competent  to  prove  that  the  slave 
was  generally  impndent  and  insolent,  to 
white  persons,  when  the  proof  shows  that  he 
was  not  so  to  the  defendant  at  the  time  of  the 
killing;  JoUi/'s  Case.  13  S.  &  M.  223. 

26fia.  Same :  Trial  of  slave  for  Jcilling 
overseer.  A  slave  cannot  show,  in  defence 
of  a  homicide  by  him,  of  his  overseer,  the 
general  management  of  the  deceased  on  the 
plantation,  with  reference  to  violence  and 
cruelty,  or  specific  acts  of  merciless  cruelty 
committed  by  him  on  other  slaves,  whilst 
acting  as  the  overseer;  Wesley* s  Case j  S  6. 
327. 

3.  Bnmkenness. 

267.  Excuse.  Mere  intoxication  is  no  ex- 
tenuation or  excuse  for  crime.  It  may  be  a 
circumstance  for  the  consideration  of  the 
jury,  when  the  sole  question  is,  whether  the 
act  was  premeditated  or  done  only  with  Fud- 
den  heat  and  impulse.  But  how  slight  that 
consideration  should  be.  is  readily  conceived 
from  the  presumption  that  the  design  to 
commit  a  crime  may  have  previously  ex- 
isted, and  intoxication  been  resorted  to,  to 
carry  it  out ;  Kelly  J*  Little's  Case,  3  S.  &  M. 
61H. 

268.  Same,  The  law  discriminates  be- 
tween the  delusion  of  intoxication  and  the 
insanity  which  it  may  ultimately  produce ;  for 
if  the  mere  fit  of  drunkenness  is  always  to 
be  held  as  an  excuse  for  crime,  there  is  at 
once  establi>hed  an  emancipation  from  crimi- 
nal justice ;  lb.    See  post,  333. 

4.  Venae. 

269.  At  common  law  :  StattUe.  It  seems 
doubtful  at  comn)on  law,  whether,  if  the  mor- 
tal blow  be  inflicted  in  one  county,  and  the 
death  occur  in  another,  the  slayer  can  be  in- 
dicted in  either  county ;  but  however  this 
may  be,  in  this  Htate,  bv  statute,  the  indict- 
ment may  be  found  in  the  county  where  the 
death  occurs,  and  in  view  of  the  doabts  as  to 
the  right  to  indict  at  common  law,  in  either, 
an  indictment  found  in  the  county  where  the 
blow  was  stricken  will  be  quashed,  and  the 
prisoner  remanded  for  an  indictment  in  the 
county  where  the  death  took  place;  Stougli- 
ton's  Case,  13  S.  &  M.  25.5;  S.  P..  Kigg's 
Case.  4  C.  51.  See  Rev.  Code  of  1857,  613. 
art.  246;  Code  of  1871,  §  27>56. 

270.  Same :  Proof.  1  n  a  case  of  homicide 
(under  the  statute  of  1822,  H.  0.  314),  if  the 
proof  only  show  that  the  mortal  blow  was 
stricken  in  the  county  where  the  indictment 
was  found,  and  fail  to  show  where  the  party 
died,  it  will  be  insufficient  to  show  venue,  for 
he  may  have  died  in  another  county,  in  which 
event,  under  the  statute,  the  indictment  must 
be  found  in  the  county  where  he  dies ;  Tuim- 
er's  Case,  6  C.  6b4. 


6.  Mitcellaneous. 


271.  Manslaughter  included  in  charge  of 
murder.  On  an  indictment  for  murder,  the 
accused  may  be  convicted  of  manslauchter ; 
King's  Case,  5  H.  730  ;  8.  P.,  Htward's  Case, 
13  S.  &  M.  261.  An  indictment  for  murder 
embraces  within  it  an  indictment  for  man- 
slaughter ;  and  the  statute  which  prevents 
prosecutions  for  all  offences,  except  murder, 
larceny,  and  certain  other  excepted  crimes, 
unless  the  indictment  be  found  within  one 
year  from  the  date  of  their  commission,  will 
prevent  a  conviction  for  manslaughtei*  under 
an  indictment  for  murder,  where  the  indict- 
ment was  not  found  within  a  year  previously, 
as  if  the  indictment  was  for  manslaughter. 
And  if  the  State  relies  on  the  provision  which 
excepts  from  the  limitation  cases  where  the 
accused  fled  or  absconded  to  avoid  the  prose- 
cution, the  State  must  show  flight,  &c. :  Hew- 
ard's  Ca^e,  supra  ;  S.  P.,  Kigg's  Case,  1  G. 
635. 

272.  Proof:  Variance,  Proof  that  the 
deceased  was  killed  with  duck  shot  dis- 
charged from  a  gun.  is  sufficient  Xo  sustain  an 
allegation  in  the  indictment  for  murder,  that 
he  was  shot  bv  one  leaden  bullet ;  Goodwynn-s 
Case.  4.  S.  A^M.  520. 

273.  Declarations.  Effects  of  declarations 
made  by  party  procuring  deadly  weapons, 
that  he  did  not  intend  to  use  tnem  unless 
others  interfered.  See  Wray's  Case,  1  G. 
675. 

274.  Character  of  deceased :  When  admis* 
sible.  The  peculiar  character  of  the  de- 
ceased for  peare  or  violence,  is  a  fact  to  be 
considered  in  determining  whether  the  ac- 
cused acted  in  self  defence  or  not ;  CvtUm's 
Cise,  2  G.  504;  but  is  admissible  only 
when  a  part  of  the  res  gestae  ;  Wesley's  Case, 
8  G.  327. 

275.  Same  :  Evidence.  In  a  case  of  homi- 
cide the  accused  cannot  introduce  in  evidence 
a  violent,  unprovoked,  and  dangerous  assault 
committed  on  him  by  the  deceased  several 
weeks  before  the  killing,  in  order  to  show 
the  dangerous  character  of  the  deceased,  and 
the  apprehension  he  was  under  at  the  time  of 
the  killing  that  he  was  in  danger  of  life  and 
limb  from  the  deceased,  if  the  evidence 
showed  that  at  the  time  he  killed  deceased 
he  was  then  in  no  immediate  danger,  either 
actual  or  apparent ;  nor  in  such  a  case  is  such 
evidence  admissible,  though  tlie  deceased 
after  the  assault  and  battery,  in  a  conversa- 
tion in  reference  to  it,  threatened  the  life  of 
the  accused,  if  such  threats  were  not  com- 
niunieat<'d  to  him  before  the  killing;  New- 
c  mb's  Case.  8  G.  383.  As  to  res  gestce  in  a 
case  of  murder,  see  S  C.  That  uncommuni 
cated  threats  are  inadmissible,  see  2b, 

XL.  Identity  of  Prisoner. 

276  Plea.  The  plea  of  non-identity,  which 
is  pleaded  ore  tenus,  is  never  allowed,  except 
where  the  ^irisoner  has  escaped  after  verdict 
and  before  judgment,  or  after  judgment  and 
before  execution ;  Thomas'  Case,  5  ii.  20. 
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XLI.  Ignorance  of  Law.    « 


277.  No  excuse.  Ignorance  of  the  law  is 
no  excuse  for  its  violation,  and  it  will  not, 
therefore,  be  error  to  refuse  to  charge  the 
jury  '*  that  when  a  party  is  charged  with  the 
violation  of  a  penal  statute^it  is  necessary  to 
a  conviction,  tnat  he  did  wilfully  and  know- 
ingly violate  the  statute:"  Wlxitting'a  Casey 
8  G.  379. 

XLII.  Indictments. 

See  arUe,  209,  162, 16a.   Post,  415. 

1.  Caption  and  Beoord. 

278.  What,  That  part  of  the  record  which 
shows  the  organization  of  the  court,  and  the 
empanelling  of  the  grand  jury,  constitute 
the  caption  to  the  indictment,  and  if  this  show 
a  due  and  regular  organization  of  the  graid 
jury,  and  that  it  was  sworn,  it  will  be  suffi- 
cient without  a  recital  of  it  in  the  indictment ; 
Swinnet/'s  Case,  8  S.  ^  M.  576. 

279.  Same:  Sufficiency  of :  Casemjudg- 
m*^.  The  folio  wing  caption  to  the  record 
of  the  conviction  or  a  principal  in  murder, 
was  held  in  this  case  sufficient,  when  the 
record  w.is  offered  in  evidence  on  the  trial  of 
an  accessory : 

'*  Pleas  and  proceedings  had  and  done 
before  the  Hon.  George  Coulter,  Judge  of 
the  3d  Judicial  District  of  the  State  of  Mis- 
sissippi, at  a  Circuit  [note  that  'court'  is 
omitted]  began  and  held  in  and  for  Hinds 
county,  at  the  court  [omitting  *  house  'J 
thereof,  in  the  town  of  Raymond,  on  the  3d 
Monday  of  November,  A.  D.  1H46,  it  being 
the  I6tn  day  of  said  month ;"  Keithlers  C  ise, 
10  8.  &  M.  192. 

280.  Same :  Mant  show  that  court  was 
held  at  proper  place  in  Uie  county.  'JMie  cap- 
tion to  the  indictment  must  show  that  the 
court  was  held  at  the  proper  place  within 
the  county ;  Sam's  Case,  13  S.  &  M.  189 ; 
citing  Carpenter's  Case.  4  H.  163;  Kelly's 
Case,  3  S.  &  M.  518.     See  post,  285. 

281.  Same:  P»>ea,  In  1846.  the  court  house 
of  Issaquena  county  was  established  by  law  at 
Talluia.  In  January.  1848,  an  act  was  passed 
allowing  the  Board  of  Police  of  the  county 
to  locate  it  where  they  saw  proper,  and  in  April, 
1848.  thisindietmcMit  was  found,  to  which  the 
prisoner  pleaded  in  abatement,  that  Talluia 
was  not  at  that  lime  the  county  seat :  Held, 
to  be  a  good  plea;  Sam's  Case,  10  S.  &  M.. 
189. 

282.  Same :  Must  show  va'id  organization 
of  grand  jury.  The  caption  to  the  indict- 
ment must  show  that  the  grand  jury  were 
selected  and  empanelled  from  the  county  in 
which  the  indictment  is  found ;  a  recital  of 
that  fact  in  the  indictment  itself,  will  not  do, 
as  it  becomes  no  part  of  the  record  until 
returned,  and  the  other  parts  of  the  record 
must  show  that  it  was  legally  returned  ;  Car- 
pentefs  Case,  4  H.  16  <.     See  post*  286. 

2^3.  Record :  Sufficient  if  it  shoto  that 
prosecution  was  carried  on  in  the  name  of 
the  Stale.  A  formal  statement  in  the  indict- 
ment that  it  was  found  by  the  authority  of 


the  State,  is  not  necessary,  if  it  appear  from 
the  record  that  the  prosecution  i:*  carried  on 
in  the  name  of  the  State ;  Greeson's  Case,  5 
H.  33. 

284.  Same :  Foreman  of  grand  jury :  Re- 
turn  of  bill.  Where  it  appeared  by  ilie 
record  that  a  foreman  was  appointed,  and 
the  indictment  was  returned  sitrned  by  him, 
and  the  caption  stated  that  the  jrrand  jury 
returned  the  hill  into  court  by  their  foreman, 
it  was  held  sufficient  to  show  that  the  bill  wns 
returned,  by  authority  of  the  grand  jury;  lb. 

Where  an  indictment  is  endorsed  "a 
true  bill,"  and  returned  by  the  whole  of  the 
grand  jury,  it  is  frood  without  the  special 
appointm^t  of  a  foreman ;  Friars  Case,  3 
H.  4i2  ;  Peters  Case,  3  ib.  4.33. 

285.  Caption:  Place  of  holding  court.  An 
act  of  the  Legislature  located  the  county 
seat  of  Smith  county  on  a  particular  part 
of  a  certain  quarter  section  of  land.  Fiie 
town  of  Raleigh  was  afterwards  incorpiv 
rated,  with  limits  including  the  land  or.  which 
the  court  house  was  built.  The  caption  of 
the  indictment  stated  that  the  court  was  held 
at  the  court  house  of  the  county  of  Siiilith.  io 
the  town  of  Raleigh:  Held,  that  it  suffi- 
ciently stated  that  the  court  was  held  at  tho 
proper  place  ;  Kdly  §•  Little's  Ca^e,  3  S. 
&  \1.  518.  The  caption  recited  that  the  pro- 
ceedings took  place  in  the  Circuit  Court  of 
Harrison  county,  at  a  regular  term  thereof, 
begun  and  held  at  the  court  house  thereof,  in 
Mississippi  city,  on  the  Ist  Monday  in  March, 
1848:  Held,  the  recital  was  amply  sufficient 
to  show  the  term  of  the  court,  and  the  house 
in  which  it  w^is  held ;  Seal's  Case,  13  S.  k  M. 
286.     See  ante.  202. 

286.  Record  :  Return  of  bill.  The  record 
stated  that  on  the  3d  day  of  April,  1844,  the 
following  entry  was  made  on  the  minutes  of 
the  court,  to  wit :  *'  The  grand  jurors  returned 
into  court  an  indictment  against  William  8. 
Goodwynn.  endorsed  thereon  "A  true  bill. 
William  M.  C.  Mims,  foreman  of  the  grand 
jury,'*  and  returned  to  consider,  &c.  **Said 
mdictment  is  in  the  following  words  and  fig- 
ures, to  wit."  and  then  followed  in  the  trans- 
cript an  indictment  against  Goodwynn  for 
murder :  Held,  that  it  sufficiently  appeared 
that  the  indictment  for  murder  had  been  duly 
returned ;  it  not  being  necessary  to  mention 
in  the  entry  on  the  minntes,  the  nature  of  the 
offence  charged  in  the  indictment;  Oootl- 
wyn's  Case.  4  S.  &  M.  520.  The  record  must 
show  clearly  that  the  indictment  under  which 
the  trial  took  place,  was  found  and  returned 
into  court ;  in  such  a  case  this  fact  cannot 
be  supplied  by  inf<?rence  or  presumption ; 
Laura's  Case,  4C.  174. 

The  record,  where  there  had  been  a  change 
of  venue,  sent  from  the  court  in  which  the 
indictment  was  found,  contained  this  entry: 
**  No  400.  The  State  v.  George  N.  Green, 
This  day  the  ^rand  jury,  under  the  care  of 
their  proper  officers,  by  theh  ind  of  their  fore- 
man, John  Robertson,  returned  into  court  a 
bill  of  indictment  against  George  N.  Green, 
the  defendant  in  this  case,  for  miird»*r.  en- 
dorsed by  the  foreman  of  said  grand  jury,  a 
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true  bill."  Then  followed  immediately  the 
indictment,  answering  the  description  in  the 
entry,  and  numbered  and  endorsed  in  the 
same  manner  as  the  entry,  and  immediately 
following  is  another  entry  of  the  case,  with 
the  same  number  and  style  of  parties  as 
above,  showing  an  arraignment  of  the  indict- 
ment, and  a  plea  of  not  guilty :  Hdd,  that 
from  these  it  suflSciently  appeared  that  the 
indictment  appearing  in  the  record  is  the  one 
found  by  the  grand  jury,  and  that  the  grand 
jury  returned  the  indictment  into  court; 
Green's  Cane.  6  C.  687. 

The  r-  cord  must  show  that  the  indictment 
was  returned  into  court  by  the  grand  jury; 
Jenkins'  Case,  1  G.  408 ;  S.  P.,  Hague's  Case, 
5  G.  616.  If  the  record  show  that  on  4th 
November,  at  the  October  term,  1853,  the 
grand  jury  returned  nn  indictment  against 
the  prisoner  for  the  murder  of  deceased,  and 
the  indictment  show  on  its  face  that  it  was 
found  at  the  November  term,  1853,  and  there 
be  no  other  proof  of  identification,  it  does 
not  appear  with  sufficient  certainty  that  it 
was  returned  into  court;  Hague's  Case, 
svpra.  The  following  entry  on  the  minutes 
of  the  court,  *'The  grand  jury  elected,  em- 
panelled, charged  and  sworn  at  the  present 
term  of  the  court,  this  day  returned  into 
court  the  following  bill  of  indictment :  173. 
The  State  v.  Josephine  (a  slave),  George  (a 
slave),  Murder.  Endorsed  a  true  bill.  James 
B.  Smith,  foreman  of  the  grai  d  jury.  No 
prosecutor,"  is  sufficient  to  show  that  an  in- 
dictment for  murder,  marked  "  filed  "  by  the 
clerk,  against  the  above  named  parties,  num- 
bered and  endorsed  as  above,  was  legally  re- 
turned into  court  by  the  grand  jury;  Jose- 
phine's Case,  10  G.  613. 

287.  Same.  The  grand  jury  need  not  re- 
turn with  the  indictment  the  names  of  the 
witnesses,  or  the  evidence.  Nor  is  it  neces- 
sary that  it  should  appear  from  the  record 
tbiit  the  witnesses  upon  whose  testimony  the 
bill  was  found,  were  sworn.  The  presumption 
is  that  they  were  sworn ;  King's  Case,  5  H. 
730. 

288.  Same :  Record :  One  part  helped  hy 
another.  It  is  a  well  settled  rule,  that  if  there 
be  any  uncertainty  in  one  part  of  a  record,  it 
may  be  helped  by  another  part  of  it.  Hence, 
if  the  entry  of  the  return  of  an  indictment  on 
the  minutes  be  uncertain  and  insufficient,  and 
if  there  be  another  entry  on  the  minutes,  made 
at  the  same  term,  which  removes  the  uncer- 
tainty, the  record  will  be  sufficient;  Good- 
tcynn's  Case,  4  S.  &  M.  520. 

"268a.  Special  terms.  An  indictment  may 
be  found  at  a  special  term ;  Young's  Case,  2 
H.865. 

8.    Essentials  and  Ayerments  of. 

289.  Commencement  and  conclusion.  An 
indictment  commencing  with  "The  Htate  of 
Mississippi,"  and  ending  with  *  against  the 
peace  and  dignity  of  the  same,"  sufficiently 
complies  with  that  clanse  of  the  constitution 
which  declares  that  all  prosecutions  shall  be 
carried  on  by  the  authority,  and  in  the  name 
of  the  **  State  of  Mississippi/'  and  shall  con- 


clude "against  the  peace  and  dignity  of  the 
same ;"  Johnson's  Case,  W.  392  ;  S.  r.,  Gree- 
son's  Case,  5  H.  33.   See  ante.  282. 

290.  Then  and  there.  If  the  words  *'  then 
and  there  "  precede  every  material  allegation, 
it  is  sufficient,  though  these  words  may  not 
precede  the  conclusions  drawn  from  the 
facts ;  Johnson's  Case,  W.  392. 

291.  Averment  of  impossible  date  vitiates. 
An  allegation  in  an  indictment  which  contra- 
dicts a  known  law  of  nature,  vitiates  it;  as 
where  the  indictment  charged  the  offence  to 
be  committed  A.  D.  1030,  and  thereby  presup- 
posing  that  the  defendant  had  lived  800 
years ;  Serpentine's  Case,  1  H.  256 ;  it  is  also 
mvalid,  because  the  State  was  not  then  in  ex- 
istence, and  cotild  not  have  had  its  laws  then 
violated  ;  lb.  Changed  by  Code  of  1857,  p. 
616,  art.  266 ;  Code  of  1871.  §  2803. 

292.  ''Nature  and  cause  of  accusation.'* 
The  3d  section  ot  the  Act  of  22d  Febrnary, 
1842,  which  provides  that  in  indictments  for 
selling  vinous  and  spirituous  liquors  to  slaves, 
it  shall  not  be  necessary  to  aver  the  kind  of 
liquor  sold,  nor  the  name  of  the  owner  of  the 
slave,  is  constitutional;  and  an  indictment 
charging  the  sale  **to  a  negro  man  slave, 
without  permission  of  the  master,"  &c.,  is 
good,  though  not  naming  the  slave  or  his 
master ;  Noonan's  Case,  1  S.  &  M.  562. 

293.  Same.  The  constitution  provides 
that  any  one  charged  with  crime,  **has  a 
right  to  demand  the  nature  and  cause  of  the 
accusations  against  him."  'J'his  was  intended 
to  secure  to  the  accused  such  a  specific  des- 
ignation of  the  offence  laid  to  his  charge,  as 
would  enable  him  to  make  every  preparation 
for  his  trial,  necessary  to  his  full  and  com- 
plete defence,  and  also,  such  identification  of 
the  offence  as  that  he  might  not  be  charged 
by  the  grand  jury. with  one  offence,  and  put 
on  his  trial  for  another,  and  so  that  after  his 
conviction  or  acquittal  his  subsequent  pro- 
tection might  be  ensured,  should  he  be  again 
questioned  about  the  same  offence ;  Murphy's 
Case,  2  V.  590. 

294.  Same.  A  law  which  dispenses  with 
the  identification  of  the  offence,  is  unconstitu- 
tional; lb. 

295.  Same:  Case  in  judgment.  The  Leg- 
islature  passed  an  act  prohibiting  trading 
with  slaves  without  the  consent  of  the  mas- 
ter, owner,  Ac,  and  provided  that  in  indict- 
ments under  the  law,  it  should  not  be  neces- 
sary to  specify  the  commodity  sold  to,  or 
purchased  from,  the  slave,  nor  the  name  of  >. 
the  slave,  nor  the  name  of  his  owner :  Held, 
that  the  act  was  unconstitutional,  as  it  dis- 
pensed with  that  designation  of  the  offence 
charged,  necessary  to  enable  the  accused  to 
make  his  defence  ;  lb.;  S.  P.,  Williams  Case, 
42  .VI.  328. 

296.  Same.  Such  an  indictment  should 
either  specify  the  name  of  the  owner,  or  of 
the  commodity.  But  where  the  commodity 
alone  is  mentioned  in  the  indictment,  the  day 
r-he  crime  is  alleged  to  have  been  committf'd 
becomes  a  necessary  descriptive  part  of  the 
offence,  and  must  be  proved  as  laid  ;  Jb. ;  S. 
P.,    Garrard's  Case,  3  C.  469 ;    Mtophy's 
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Case,  6  0.  637.  (Notr.  These  cases  do  not 
seem  to  overrule  Noonan's  Ca^^e,  supra,  1 
S.  &  M.  562,  in  that  it  was  confined  to  a  sin- 
gle article,  vinous  and  spirituous  liquors, 
which  was  named  in  the  indictment,  though 
not  the  particular  kind.  Besides  the  case 
of  Noonan,  and  the  principle  it  established 
are  cited  with  approbation,  and  confirmed  in 
Rilei/'s  Case,  43  M.  397.) 

297.  Same :  Certainty  and  precision  in 
charge  The  facts  and  circumstances  which  con- 
stitute the  offence  as  changed,  must  be  stated 
with  precision  and  certainty ;  and  every  ma- 
terial circumstance  in  regard  to  time  and 
place,  must  be  averred  with  that  degree  of 
certainty,  which  is  sufficient  to  exclude  ever^^ 
other  intendment ;  Riga's  Case,  4  C.  51. 

298.  Sarne :  Case  tn  judgment.  An  in- 
dictment for  murder  contains  three  distinct 
propositions :  1st.  That  the  deceased  was 
murdered.  2d.  That  the  defendant  was  the 
perpetrator  of  the  deed.  3d.  That  the  felony 
was  committed  in  the  county  in  which  the 
indictment  is  found;  and  the  circumstances 
of  each  proposition  must  be  averred  with 
precision  and  certainty.  An  indictment  for 
murder  was  regular  in  every  respect,  and 
contained  the  proper  charges  of  venue,  up  to 
the  sentence  :  "  and  of  which  mortal  wounds 
the  said  Hunt  did  then  and  there  languish, 
and  languishing  did  live  for  the  space  of 
twenty  four  hours,  and  did  then  die  :  "  Held, 
that  it  did  not  sufficiently  charge  that  the 
death  occurred  in  the  proper  county,  and 
that  the  omission  of  the  words  *'and  there," 
before  **  die,"  was  fatal ;  lb.  See  Code  of 
1857,  p.  616,  art.  266;  Code  of  1871,  J  2803. 

299.  Same :  Constitufion :  Specification  of 
charge.  The  constitution  secures  the  ac- 
cused the  right  to  have  the  facts  which  con- 
stitute the  alleged  crime,  stated  in  the  indict- 
ment with  sufficient  certainty,  to  enable  him 
to  know  with  what  offence  he  is  charged,  and 
to  prepare  his  defence,  both  by  plea  of  not 
guilty,  and  of  former  acquittal  or  conviction  ; 
Norris'  Case,  4  G.  373. 

300.  Same:  Case  in  judgment.  Under 
the  statute,  U.  C.  U8t,  §4,  providing  for  the 
trial  and  punishment  of  persons  stealing 
property  in  another  State,  and  bringing  it 
into  this  State,  the  indictment  should  charge 
a  stealing  in  another  State,  and  a  bringing 
into  this  State  ;  Ih. 

301.  Same :  Right  not  waived.  The  con- 
stitutional right  of  the  accused,  to  demand 
*Mhe  nature  and  cause  of  the  accusation 
against  him."  cannot  be  waived  or  surren- 
dered, and.  therefore,  if  the  indictment  do  not 
contain  sufficient  description  of  the  offence, 
to  notify  the  accused  of  **  the  nature  and 
cause  of  the  accusation,"  it  is  a  nullity,  and 
may  be  objected  to  at  any  time ;  NewcumO's 
Case,  8  G.  383. 

3  -2.  Same.  Art.  7.  p.  573,  of  Rev.  Code 
of  1857,  which  provides  that  all  objections, 
either  to  the  form  or  substance  of  an  indict- 
ment, shall  be  made  before  verdict,  applies 
to  those  cases  only,  where  the  defect  is  of 
such  a  character,  that  the  accused  may  waive 
it  either  expressly  or  by  his  silence  ;  lb. 


303.  Same.  An  indictment  for  mnrder, 
framed  under  Rev.  Code  of  1857,  p.  616, 
art.  v65;  Code  of  1871,  ?2802,  which  omits 
to  set  out  the  manner  and  means  of  the  com- 
mission of  the  offence,  is  good ;  lb. 

304.  A  verments  unnecessary :  When  must 
he  proved.  Unnecessary  averments,  when 
descriptive  of  identity  must  be  proved ;  e.  g., 
that  a  slave  is  a  negro  need  not  be  averred, 
but  if  averred  must  be  proved  ;  Dick's  Case, 
I  G.  631;  S.  P.,  John's  Case,  2  0.  569. 
Ownership  of  slave  need  not  be  alleged,  if 
alleged  must  be  proved,  though  not  beyond 
reasonable  doubt.     See  ante,  162. 

304a.  Indictment:  Figures  in.  Numeri- 
cal figures  are  a  part  of  the  English  Ian- 
iruage,  and  are  admissible  to  express  nam> 
bers  and  dates  in  an  indictment,  but,  if  they 
are  illegible,  the  indictment  will  be  bad,  for 
uncertainty;  Kdly  §•  Little* s  Ca^e,  3  S.  & 
M.  518. 

304&.  Indiriment :  Essential :  Signature 
of  district  aitomey  not.  The  signature  of 
the  district  attorney  to  an  indictment,  is  not 
necessary  to  its  validity,  either  by  common 
law  or  statute,  but  il  is  essential  that  it 
should  be  endorsed,  **  a  true  bill,"  and  this 
endorsement  be  signed  by  the  foreman  of  the 
grand  jury;  Keithler's  Case,  10  S.  &  M.192. 

304c.  Indictment :  Common  law.  It  is  no 
objection  to  an  indictment  for  murder,  that  it 
is  in  the  common  law  form,  when  the  punish- 
mentis  under  the  statute;  McCanns  Case^ 
13  S.  &  M.  471. 

3.    On  Statutes. 

305.  Must  be  negative  when.  In  an  indict- 
ment under  the  Act  of  1830,  prohibiting  any 
person  other  than  Indians,  from  settling  withm 
their  territory,  it  is  necessary  to  aver  that 
the  defendant  is  not  an  Indian  ;  Craft's  Case^ 
W.  409. 

306.  Same :  Exceptions  in  enacting  clause : 
Rule:  In  separate  clause:  Rule.  When 
the  enacting  clause  of  the  statute  describes 
the  offence  with  certain  exceptions,  it  is  nec- 
essary to  state  all  the  circumstances  that  con- 
stitute the  offence,  and  to  negative  the  ex- 
ceptions. Where  exceptions  are  in  separate 
clauses  of  the  statute,  they  may  be  omitted 
in  the  indictment;  and  the  defendant  must 
show  that  his  ca^e  comes  within  them,  to, 
avail  himself  of  their  benefit;  Kline's  Case 
44  M.  317. 

307.  Same:  Illustrated:  Case  in  jwlg- 
ment.  The  indictment  against  Sunday  traffic, 
omitted  to  negative  exception  (exception 
being  in  the  enaciing  clause),  by  inserting  the 
words,  **  not  being  a  druggist,  apothecary  or 
physician,  as  contained  in  enacting  clause:" 
II(ild,  that  the  omission  was  fatal  to  it ;  lb. 

308.  Indictments  on  statutes:  Rule  of 
charging.  It  is  a  general  rule,  that  all  indict- 
ments, upon  statutes  especially  the  must 
penal,  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offence 
in  the  statute,  so  as  to  bring  the  defendant 
precisely  within  it.  The  indictments  must 
also  pursue  the  precise  and  technical  lan- 
guage employed  in  the  statute  iu  the  defiui- 
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tion  or  description  of  the  offence;  Anthony's 
Case,  13  8.  .fe  M.  263;  S.  P.,  Fke's  Case.  I  C. 
525 ;  ScotCs  Case,  2  G.  473 ;  Willinm's  Case. 
42  M.  828.  (Bat  see  Kline's  Case,  44  M. 
317.)  If  the  offence  is  certainly  and  substan- 
tially described  in  words  of  equivalent  im- 
port, it  is  enough.  Merely  formal  and  tech- 
nical words  shall  not  be  deemed  necessary 
(indictments),  so  the  offence  be  certainly  and 
substantially  described  therein ;  li^ee  Rev. 
Code  of  1857.  p.  ,573,  art.  7.  Code  of  1871, 
i  28S4 ;  Kline's  Case.    Supra. 

309.  Same.  It  is  true,  as  a  general  rale, 
that  indictments  on  statutes  are  sufficient,  if 
they  charge  the  offence  in  the  lang:uage  of 
the  statute ;  but  this  is  true  only  where  the 
description  of  the  offence  in  the  statute,  tak- 
ing into  consideration  its  nature,  and  the 
natural  and  legal  import  of  the  words  and 
terms  used  in  designating  it,  is  such  as  to 
convey  a  certain  and  full  idea  of  the  offence 
intended  to  be  created,  and  to  embrace  every 
ingredient  necessary  to  constitute  it,  though 
the  words  used  in  the  statute  be  not  the 
same  as  would  be  required  in  indictments  for 
similar  offences  at  common  law.  But  if  the 
words  used  in  the  statute  do  not  describe  the 
offence,  so  as  to  convey  to  the  mind  a  full 
and  clear  idea  of  everything  necessary  to 
constitute  the  crime,  then  the  full  measure  of 
the  offence  must  be  charged  by  the.  use  of 
such  Words  as  are  necessary  and  proper, 
under  established  rules  of  law,  to  character- 
ize it;  Jesse's  Case,  6  C.  100. 

310.  Same :  Ca^e  in  judgment.  Therefore, 
under  the  statute,  H.  C.  521,  §  35,  which  de- 
clares "if  any  slave  shall  be  guilty  of  burn- 
ing any  dwelling  house,  &c.,  or  shall  be  ac- 
cessary thereto,  he  shall,  on  conviction,  suffer 
death,"  it  is  necessary  to  charge  in  the  in- 
dictment the  crime  as  at  common  law;  and 
hence,  the  omission  from  the  indictment  of 
the  word  *'  maliciously"  (technically  essential 
in  arson  at  common  law),  will  be  fatal  to  the 
indictment:  lb.  (See  antey  33.)  S.  P., 
Sarah's  Case,  6  C.  267.  An  indictment 
under  the  statute  must  aver  that  the  prepa- 
ration or  administration  of  poison  was  done 
with  intent  to  kill  and  murder,  •*  with  malice 
afiirethought."  That  though,  as  a  general 
rule,  it  is  sufficient  to  charge  the  offence  in 
the  words  of  the  statute,  yet  this  rule  does 
not  apply  where  there  is  not  a  sufficient  de- 
scription of  the  offence  in  the  statute.  That 
in  the  statute  the  words  "intent  to  kill," 
mean  an  intent  *'to  commit  murder,"  and 
that  malice  prepense  being  of  the  essence  of 
the  offence  of  murder,  it  must  be  charged  in 
the  indictment  (In  the  last  case  Handy, 
J  ,  dissented.) 

311.  Indictment:  Poisoning:  H.  C.  521, 
5  53.  Under  the  statute  H.  C.  521,  §  53,  which 
provides  that  *'if  any  slave,  free  negro,  Ac, 
shall  prepare,  exhibit,  or  administer  to  any 
person  or  persons,  in  this  State,  any  medi- 
cine whatsoever,  with  intent  ta  kill,  he  shall 
be  gnilty  of  a  capital  felony."  It  is  not  neces- 
sary to  aver  in  the  indictment  that  the  per- 
son for  whom  the  poison  was  prepared  was 
in  this  Stale  at  the  time ;  the  words  **  in  this 


State,"  refer  to  the  felonious  act,  and  not  to 
the  persons  against  whom  it  is  directed ; 
Sarah's  Case,  6  C.  267. 

312.  Same  :  The  indictment  charged  the 
accused  with  the  wilful,  malicious,  and  unlaw, 
ful  administration  to  certain  persons,  **  of  a 
certain  medicine  called  arsenic,  being  then 
and  there  a  deadly  poison,  by  then  and  there 
mixing  and  mingling  the  said  arsenic  in  cer- 
tain coffee,  which  had  been  then  and  there 
prepared  for  the  use  of  said  *  persons,'  with 
intent  then  and  there  that  the  said  coffee 
should  be  administered  to  them,  for  their 
drinking  the  same  ;  and  the  said  coffee,  with 
which  the  said  arsenic  was  so  mixed  and 
mingled,  as  aforesaid,  afterwards,  namely,  in 
the  county  aforesaid,  was  delivered  to  the  said 
'  persons.'  then  and  there  to  be  drunk ;  and 
said  '  persons,'  not  knowing  the  said  arsenic 
to  have  been  mixed  with  said  coffee,  did, 
afterwards,  &c.,  in  the  county  aforesaid,  take, 
drink,  and  swallow,  &c.,  a  large  quantity  of 
said  arsenic,  so  mixed  and  mingled  with  said 
coffee,  bv  the  accused,  with  intent  then  and 
thereto  kill  the  said  *  persons,'  contrary,"  Ac. 
Held,  that  this  count  was  not  faulty  for  du- 
plicity in  charging  two  distinct  offences ;  that 
so  much  of  it  as  charged  the  mixing  the  poi- 
son with  coffee  was  not  charged  as  a  distinct 
felony,  but  only  as  a  part  of  the  means  and 
manner  of  administering  it;  lb.  See  George's 
Case,  10  G.  670. 

4.    Counts  in. 

313.  Joinder  of.  Counts  for  robbery  and 
larceny  may  be  joined  in  the  same  indictment ; 
Damewood's  Case,  1  H.  262. 

314.  One  good  and  one  bad:  Verdict  on. 
If  there  be  one  good  count  and  one  or  more, 
bad  in  the  indictment,  it  will  be  sufficient  to 
support  a  general  verdict  of  guilty ;  Kliffield's 
Case,  4  H.  304;  S.  P.,  MUlers  Case,  5  H. 
250 ;  Brantley's  Case,  13  S.  &  M.  468  ;  Wash's 
Case,  14  8.  &  M.  120.  And  this  is  the  rule 
as  well  in  capital  felonies  as  in  misdemeanors ; 
Wash's  Case,  supra;  Scott's  Case,  2  G.  473. 
See  post,  577. 

315.  When  improperly  joined :  Mode  of 
objecting.  When  counts  are  improperly 
jomed.  the  proper  mode  to  raise  the  objection 
is  not  by  demurrer,  or  motion  in  arrest  of 
judgment,  but  by  motion  to  quash,  or  to 
compel  the  prosecutor  to  elect  on  which 
count  he  will  proceed ;  Watih'.s  Case,  14  S.  6c 
M.  120;  S.  P..  Sarah's  Case,  6  0.  267; 
Strawhem's  Case,  8  G.  422  ;  George's  Case, 
10  G.  570.  It  seems  this  motion  to  quash,  or 
compel  election,  must  be  made  before  plea. 
It  is  not  a  legal  right  of  defendant  to  have  the 
indictment  quashed,  or  to  compel  the  public 
prosecutor  to  elect  on  which  count  he  will 
proceed.  It  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  it  will  not,  therefore, 
be  error  for  the  court  to  refuse  to  do  it  ; 
Wash's  Case,  George's  Case,  and  Sarah's 
Case,  supra.  The  court  has  no  right,  after 
the  defendant  has  been  arraigned  and  plead 
to  the  indictment,  to  sustain  his  motion  to 
quash,  because  counts  in  several  distinct  felo- 
nies are  joined,  nor  to  compel  the  State  to 
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elect  on  which  connt  the  prisoner  ahall  be 
tried ;  George* 8  Case,  10  G.  570. 

316.  Distinct  felomes :  Counts  for,  joined. 
The  rale  is  well  settled,  that  it  is  not  illegal 
to  embrace  several  distinct  felonies  of  the 
same  degree,  in  the  same  indictment,  against 
the  same  offender ;  'hash's  Case,  14  8.  &  M. 
120;  Sarah's  Case,  &  C.  267;  StrawlierrCs 
Case,  8  G.  422 ;  George's  Case,  10  G.  570. 

3 1 6a.  Less  offence  in  greater:  May  he 
joined  in  counts.  Under  tne  statute  ^H.  C. 
983.  I  22),  which  provides  that  on  the  trial  of 
an  indictment  for  any  offence,  the  jury  may 
acquit  of  the  offence  charged,  and  find  the 
prisoner  guilty  of  an  inferior  degree  of  that 
offence,  an  indictment  for  an  offence  con- 
sisting of  different  degrees,  is  an  indictment 
for  it  in  all  its  degrees,  and  hence  it  will  not 
be  error  to  embrace  in  it  a  connt  for  an  infe- 
rior degree,  for  at  most  the  connt  could  be 
only  surplusage,  and  under  this  statute  counts 
for  an  assault  with  intent  to  kill,  and  for  an 
assault  and  battery,  may  be  joined  in  the 
same  indictment ;  Brantley's  Case,  13  S.  &  M. 
468 ;  Rev.  Code,  1857,  p  622,  art.  305  ;  Code 
1871,12809. 

6.    Laroeny. 

317.  Indictment:  Negro.  An  indictment 
for  stealing  a  negro,  must  allege  he  is  a  slave ; 
McGraws  Case,  W.  208. 

318.  Same:  '* Steal.'*  The  omission  of  the 
word  "steal,"  in  an  indictment  for  larceny, 
will  not  vitiate  it  if  the  indictment  charge  that 
the  goods  were  feloniously  taken  and  carried 
away  by  the  defendant;  Damewood's  Case, 
1H.262. 

319.  Same:  Banknote.  It  is  not  sufficient, 
in  an  indictment  for  stealing  a  bank  note, 
that  it  be  described  **  as  a  promissory  note, 
for  the  payment  of  money."  It  should  be 
described  as  a  promissory  note  for  the  pay- 
ment of  money,  purporting  to  be  a  bank  note 
(see  King  v.  Craven,  2  East  P.  C.  601);  lb. 
(Overruled  by  Greeson's  Case,  5  H.  33,  in 
which  it  is  held  they  are  well  described  in  an 
indictment  for  larceny,  as  promissory  notes 
eo  nomine.) 

6.  Time  in. 

See  291, 296,  ante. 

320.  ImmateriaJify  of.  The  time  of  the 
commission  of  the  offence  as  averred  in  the 
indictment,  is  immaterial  ;  proof  of  the  of- 
fence on  any  other  dav,  is  admissible  ;  Oli- 
ver's Case,  5  H.  14.  Nor  is  the  immateriality 
of  the  time  laid  in  the  indictment  affected  by 
the  fact  that  there  has  been  a  change  in  the 
law  providing  for  the  punishment  within  the 
period  prescribed  as  a  limitation  for  the  pro- 
secution of  the  offence  ;  and  if  the  time  laid 
is  under  the  last  law,  proof  may  be  introduced 
that  the  offence  was  committed  under  the 
former  law,  and  it  will  be  fur  the  court,  upon 
verdict  of  guilty,  to  pronounce  judgment 
nnder  the  proper  law  (the  first  act  being  ex- 
pressly continued  in  force  for  the  trial  and 
punishment  of  offences  committed  under  it). 
But  nevertheless,  in  a  case  of  that  sort,  if  the 
judgment  of  the  court  below  be  pronounced 


nnder  the  former  law,  and  there  be  no  evi. 
dence  reported  to  this  court  in  the  bill  of  ex- 
ceptions, this  court,  upon  refusing  a  new 
trial,  will  pronounce  judgment  under  the  last 
law,  according  to  the  time  charged  in  the 
indictment ;  Oliver's  Case,  supra. 

321.  Same.  In  an  indictment  for  retailing, 
the  date  of  the  offence  may  be  stated  to  be 
any  day  prior  to  finding  the  indictment,  and 
within  the  period  prescribed  by  the  statute 
of  limitations  for  prosecution  of  the  offence; 
Miazza's  Case,1  G.  613.  S.  P.,  in  all  cases 
where  time  is  not  a  necessary  ingredient  of 
the  description  of  the  offence,  nor  of  its  es- 
sence, proof  that  the  offence  was  committed 
either  before  or  after  the  day  laid  in  the 
indictment,  but  before  the  indictment  was 
found,  and  within  the  period  pre.<*cribed  by 
the  statute  of  limitations,  is  sufficient;  Mc- 
Carty's  Case,  8  G.  411. 

7.  Amendment  of. 

322.  Right  of  court  to  amend.  Under  the 
Rev.  Code  of  1857,  p.  615,  art.  262,  Code  of 
1871,22799,  an  indictment  for  retailing  may  be 
amended  by  striking  out  the  words,  "and  to 
divers  other  persons,"  inserted  after  the  name 
of  the  person  to  whom  the  illegal  sale  is 
charged  to  have  been  made  ;  Rocco's  Case,S 
G.  357.  (See  McGuire's  Case,  6  G.  366 ;  this 
case  was  before  the  Code  of  1857.) 

323.  Same:  In  felony.  The  right  to  amend 
an  indictment  for  felony  in  a  material  mutter, 
after  the  expiration  of  the  term  of  the  court, 
at  which  it  was  found,  and  withont  the  con- 
sent  of  the  accused,  is  questionable ;  Unger's 
Case,  42  M.  642. 

The  court,  at  a  subseqent  term  to  which  an 
indictment  is  found,  has  no  right  to  allow  an 
amendment  which  is  material  and  substantial 
to  the  charge. 

e.  g.  An  indictment  against  accused  for  Sun- 
day iruffic  having  omitted  to  negative  **  that 
he  was  a  druggist,  apothecary,  or  physician.** 
Held,  that  court  could  not  at  subsequent 
time,  allow  an  amendment  inserting  them; 
Kline's  Case,  44  M.  317. 

8.  Proseontor. 

324.  Libel.  If  the  prosecutor  be  referred 
to  in  a  libel  under  a  fictitious  name,  it  will  be 
competent  tor  the  indictment  to  show  its 
reference  to  him,  by  averring  "that  it  was 
published  of  and  concerning  him  ; "  Chace's 
Case.  W.  384. 

325.  Prosecutor's  name  must  be  marked  on 
bill.  An  indictment  will  be  bad  if  the  name 
of  the  prosecutor  be  not  marked  on  it; 
Cody's  Case,  3  H.  27.  S.  P.,  Peter's  Ca^ 
3  H.  433.  The  name  of  the  foreman  of  the 
grand  jury  may  be  marked  on  the  indictment 
as  prosecutor  ;  Kind's  Case,  5  H.  730.  It  is 
settled  in  this  State,  that  an  indictment  wdl 
be  defective  unless  the  name  of  the  prosecutor 
be  marked  on  it.  and  it  seems  it  should  be  so 
marked  before  the  indictmeiyL  goes  to  the 
grand  jury ;  it  cannot  be  put  onlt  after  verdict, 
and  ou  writ  of  error  the  indiciuieui  will  be 
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quashed,  no  objection  or  challenge  being 
made  before;  Kirk's  Case,  13  S.  &  M.  406. 
The  Code  of  lBo7,  p.  64,  art.  254,  provides 
as  follows  :  It  shall  be  the  duty  of  the  foreman 
of  the  grand  jury  to  endorse  or  mark  on  all 
bills  of  indictment,  the  name  of  the  prosecu- 
tor, if  one  appears  ;  and  if  no  prosecutor  ap- 
pears, he  shall  mark  thereon  **  No  prosecu- 
tor ; "  and  if  the  foreman  fails  to  perrorm  this 
duty,  and  the  court  on  hearing  the  case, 
should  be  of  opinion  that  the  indictment  was 
Trivolous  or  malicious,  he  may  be  taxed  with 
the  costs  thereon  ;  but  no  indictment  shall  be 
deemed  defective  for  the  want  of  the  endorse- 
ment of  the  name  of  the  prosecutor,  or  for 
any  mistake  therein.  (This  seems  omitted  in 
Code  of  1871). 

9.  Misoellaneous. 

326.  Indictment :  Principal  and  acces- 
sory :  Antecedent.  An  indictment  against  an 
accessory  to  murder,  charged  that  the  mortal 
blow  of  which  the  deceaseddied,  was  inflicted 
on  the  "  8th  of  September,  1835,  and  that  from 
that  day,  that  he,  the  said  L.,  until  the  13th 
of  September,  1835.  in  said  county,  did  lan- 
guish, and  languishing  did  live,  on  which  said 
13th  day  of  September,  1835,  he  died,  and  the 
said  A.  W.  then  and  there,  &c..  was  present, 
aiding,  &c.,  the  said  S.  W.  and  R  W.  in  the 
felony  and  murder  aforesaid  in  manner  and 
form  aforesaid : "  Held,  that  itwas  sufficiently 
certain  as  to  which  of  the  antecedents  refer- 
ence is  made  in  charging  the  accessory ;  Wood- 
side's  Case,  2  H.  655. 

327.  Cojpy  of  indictment  and  venire :  B^ 
whom  served.  The  sheriff,  as  one  of  the  offi- 
cers of  court,  may  serve  on  the  prisoner  a 
copy  of  the  indictment  and  venire  ;  Friar's 
Case,  3  H.  422. 

328.  Clerical  error.  Where,  in  an  indict- 
ment for  robbery,  the  assault  is  charged  to 
be  npon  one  Richard  Ganes,  and  that  said 
Richard  Ganes  was  put  in  fenr  of  his  life, 
and  the  property  violently  t^ken  was  de- 
scribed as  belonging  to  said  Richard  Ganes, 
and  then  recited  that  it  was  the  property  of 
said  Robert  Ganes,  the  word  Robert  was  held 
a  clerical  error,  and  that  the  indictment  was 
good  ;    Qrteson*s  Case^  5  H.  33. 

329.  Indictment:  Power  of  disfrid  attor- 
ney/ to  qiuish  onhis  own  motion.  The  district 
attorney  may  at  any  time  before  the  defend- 
ant is  arraigned  and  put  on  his  trial  on  an 
indictment,  quash  it ;  it  is  a  matter  entirely 
in  his  discretion,  and  the  defendant  cannot 
complain  of  his  action,  as  the  quashal  is  not  a 
matter  to  his  prejudice ;  Clark's  Case,  1  C. 
261. 

330.  Same:  Words:  Court:  Judicial  Jcnoio- 
ledge.  An  indictment  under  the  statute  pro- 
hibiting' the  buying  from  a  slave  of  any  corn, 
fodder,  &c.,  **orany  commodity  whatever," 
which  charged  the  defendant  with  buying 
*«  cotton  "  from  a  slave,  is  good,  without  charg- 
ing that  cotton  isa  "  commodity;"  the  court 
will  judicially  know  the  meaning  of  words  and 
that  cotton  is  a  commodity;  Borroums 
Case.  1  <^  477. 

52 


331.  Indictment :  Gaming :  Proof.  In  an 
indictment  for  gaming  it  must  be  pmven  that 
the  defendant  was  directly  or  indirectly  in- 
terested in  the  money  wagered,  or  he  cannot 
be  convicted ;  Straivhem's  Case,  8  G.  422 
(see  ante,  209). 

332.  Indictment:  Sufficiency  of.  An  in- 
dictment which  charges  that  the  accused 
"wilfully  and  maliciously  did -place  an  ob- 
struction on  a  certain  named  railroad " 
which  obstruction  was' of  such  a  nature  as  to 
endanger  the  lives  of  persons  being  carried  on 
said  road,  is  sufficient  under  art.  Ifi4.  p.  6(0, 
Rev.  Code  of  1857;  McCaHy's  Case,  8  G. 
411. 

XLin.  Insanity. 

See  ante,  268. 

333.  Must  be  disease  of  the  mind,  7iot 
merely  a  dehisionfrom  a  fit  of  drunkenness. 
The  law  discriminates  between  a  mere  de- 
lusion produced  by  a  fit  of  drunkenness  and 
the  insanity  which  it  may  ultimately  produce; 
to  hold  the  former  to  be  an  excuse' for  crime, 
would  establish  a  complete  emancipation 
from  criminal  justice  ;  Kelly  &*  Little's  Case, 
3  S.  &  M.  518. 

334.  Defence  of  homicide:  Plea  of  in- 
sanity. To  sustain  a  defence  on  the  ground 
of  insanity,  it  must  be  clearly  proven  that  at 
the  time  of  committing  the  act.  the  party  ac- 
cused was  laboring  under  such  a  defect  of 
reason  from  disease  of  the  mind,  as  not  to 
know  the  nature  and  quality  of  the  acts  he 
was  doing,  or  if  he  did  understand  them,  that 
he  did  not  know  that  he  was  doing  what  was 
wrong;  lb. 

335.  Same:  Insanity  moving  cause.  To 
absolve  from  responsibility  there  must  not 
only  be  mental  delusion,  but  the  crime  must 
have  been  committed  under  its  dir*»ct  or 
necessary  influence;  Bovard's  Case,  1  G. 
600. 

336.  Same  :  Partial.  Partial  insanity  is 
no  excuse  if  the  party  can  distinguish  between 
ri^ht  and  wrong,  and  knows  the  act  is  crimi- 
nal and  punishable  by  law ;  76.  The  rule  on 
this  subject  in  Com.  v.  Rogers,  7  Met.,  ap- 
proved ;  lb. 

XLI7.  Instraotions. 

See  Instructions.    See  post,  387.  408. 
1.  Control  of  Circuit  Judge  over. 

337.  RiglU  of  judge  to  modify.  In  a 
criminal  case  the  circuit  judge  is  not 
bound  to  give  or  refuse  the  instructions  in 
the  precise  terms  asked  by  counsel  on 
either  side.  He  may  modify  the  charges  on 
both  sides,  so  as  to  make  them  conformable 
to  his  views  of  the  law ;  Bole*s  Case,  9  S.  A 
M.  284;  S.  P..  Ciceley's  Case,  13  S.  A  M. 
202  (citing  Walker  v.  McDowell  4  8.  &  M. 
118,  and  Bole's  Case,  9  S.  &  M.  284).  Where 
instructions  asked  do  not  explain  the  law  as 
fully  as  is  necessary  under  the  peculiar  facts 
of  the  case,  the  court  is  authorized  to  explain 
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the  rules  poverninp  the  case,  more  fully  and 
distinctly  to  the  jury  on  the  points  of  law 
embniced  in  the  instrnciions;  Greens  Case^ 

6  C.  6H7.  The  circuit  judge  has  the  right  to 
modify  the  instructions  so  as  to  make  them 
conform  to  his  views  of  the  law  ;  and  if  they 
be  correct  as  modified  by  him,  it  will  not  be 
error  that  they  were  also  correct  as  asked  ; 
George's  Case,  10  G.  f)70 ;  S.  P.,  Mask's  Case, 

7  G.  77.  Course  is  recommended  to  give  as 
asked  if  correct. 

338.  Same :  Illustrated:  Case  in  judgment. 
Hence,  when  an  instruction  has  been  asked 
and  given  in  these  words :  *'  Killing  is  justi- 
fiable when  done  in  lawfully  protecting  one- 
self from  great  personal  injury,  imminent  and 
designed  by  another,  and  there  is  imminent 
danger  of  snch  design  being  accomplished;" 
the  court  may  give  the  following  as  explana- 
tory thereof;  "That  by  great  personal  injury 
the  law  does  not  mean  slight  blows  with  the 
fist,  or  injury  by  other  means  not  calculated 
to  endanger  the  life  or  limb  of  the  party; 
Green's  Case.  6  C.  687.    See  ante,  255. 

339  Ht/pothetical.  The  court,  in  charging 
the  jury,  may  give  an  hypothetical  opinion  of 
the  prisoner's  guilt;  as  **if  the  jury  believe 
so  and  so,"  they  will  find  the  defendant  guilty ; 
KliffieUVs  Case,  4  H.  304. 

340.  Modification  of  given  orally.  The 
circuit  judge  on  the  trial  of  a  person  charged 
with  crime,  has  the  right  to  modify  instruc- 
tions asked  on  behalf  of  the  State  or  prisoner, 
and  to  give  that  modification  to  the  jury 
orally,  without  reflucing  it  to  writing,  the 
Act  of  1846  requiring  such  modifications  to 
be  in  writing,  not  applying  to  criminal  cases; 
and  if  the  prisoner  objects  to  the  modifica- 
tion, he  must  except  to.  it  at  the  time  and 
embody  the  modification  in  a  bill  of  excep- 
tions that  the  High  Court  may  judge  of  its 
propriety ;  if  he  omit  to  do  this,  and  permit 
the  jury  to  retire,  it  will  be  too  late  to  object 
to  it  afterwards,  and  it  will  not  be  error  for 
the  judge  to  refuse  the  request  of  the  pris- 
oner to  call  the  jury  back  and  repeat  the 
modificatitms  to  them,  nor  to  refuse  to  allow 
the  modifications  when  written  out  by  the 
judge  after  the  retirement  of  the  jury,  to  be 
sent  into  the  jury,  although  the  prisoner's 
counsel  stated  that  thej  understood  the  ver- 
bal modifications  given  to  the  jury  to  be  dif- 
ferent from  those  written  out  by  the  judge; 
the  latter  stating  that  they  were  the  same ; 
Keithler's  Case,  10  S.  &  M.  192.  This  is 
changed  by  statute.  Rev.  Code  of  1857,  p.  504, 
art.  161 ;  Code  of  1871,  |  643. 

341.  Same:  Objection  to, Waived,  Under 
the  law  of  1846,  which  provides  that  all 
charges  to  the  jury  and  modifications  thereof 
shall  be  in  writing,  unless  by  consent  of  both 
parties,  modifications  given  orally  which  the 
record  does  not  show  were  objected  to  at  the 
time,  will  be  considered  as  having  been  given 
by  consent  of  the  parties ;  lb, 

342.  Same :  Riglit  of  circuit  judge  to  add 
explanation.  The  prisoner  bemg  tried  for 
murder  asked  this  charge  :  **  If  the  jury,  after 
weighing  the  evidence,  have  a  reasonable 
doubt  that  the  prisoner   is   guilty,  they  are 


bound  by  law  to  find  a  verdict  of  not  gtiilty." 
which  was  given  to  the  jury  with  tliis  addition : 
"  To  warrant  the  jury  in  finding  the  prisoner 
guilty,  there  should  be  evidence  before  them 
sufficient  to  satisfy  their  minds  of  her  guilt 
beyond  a  reasonable  doubt ;  that  which 
amounts  to  mere  possibility  or  conjecture  or 
supposition,  is  not  what  is  meant  by  a  reason- 
able doubt;  the  doubt  which  should  properly 
induce  a  jury  to  withhold  a  verdict  of  guilty, 
should  be  such  a  doubt  as  would  reasonably 
arise  from  the  evidence  before  them,  and  if 
such  a  reasonable  doubt  should  arise  from 
the  evidence,  the  prisoner  should  have  the 
benefit  of  the  doubt:"  Held,  that  the  ex- 
planation  was  correct,  and  did  not  vary  the 
rule  laid  down  in  the  instructions  as  first  pre- 
sented ;  Cicely's  Case,  13  S.  &  M.202;  where 
the  instruction  as  asked  by  prisoner's  cooosel 
substantially  and  almost  literally  as  the  one 
herein  asked  first  by  prisoner's  counsel,  was 
refused  by  the  court,  and  in  lieu  of  it  one 
was  given  substantially  and  almost  literally 
as  the  explanatory  one  given  by  the  court  in 
Cicely's  Case ;  it  was  held  improper  to  refuse 
the  prisoners',  as  it  was  correct :  it  shoold 
have  been  given,  and  if  the  judge  deemed 
further  explanation  necessary,  then  he  might 
properly  give  the  explanation,  and  this  course 
ougnt  to  be  adopted  ;  Stoughtons  Case,  13  8. 
AM.  255.    Seeaw^eUl. 

343.  ^  Instruction  in  case  of  circum.'itantial 
evidence  wholly  not  applicable  to  case 
where  there  is  positive  proof  Where  the 
fuct  of  killing  by  the  prisoner  is  proven, 
in  a  trial  for  murder,  by  positive  evi- 
dence, the  rules  of  law  which  regulate 
the  application  of  circumstantial  evideoce 
to  cases  where  there  is  no  positive  proof, 
do  not  apply;  it  is  not  therefore  error  in 
such  a  case  lor  the  court  to  refuse  to  in- 
struct the  jury  as  to  tho  nature  and  applica- 
tion of  these  rules,  even  though  the  instruc- 
tions asked  be  correct  as  abstract  principles 
of  law.  Hence,  it  was  held  in  a  case  where 
there  was  positive  proof  of  the  killing,  not 
error  to  refuse  to  charge  '*  that  the  jury  must 
acquit  if,  upon  considering  the  whole  evi- 
dence,  they  conceive  there  is  one  material 
fact,  or  more,  of  a  character  inconsistent  with 
the  hypothesis  of  guilt;  McDanteVs  Casey  8 
S.  &  M.  401. 

344.  Judge  may  refuse  when  already  sub 
siantially  given.  The  court  was  asked  to 
charge  the  jury  in  a  trial  for  murder,  where 
the  evidence  was  entirely  circumstantial, 
•*  that  unless  they  were  as  well  satisflcd  from 
the  evidence  of  the  guilt  of  the  accused,  as 
they  would  be  from  the  testimony  of  a  single 
witness  t  stifying  directly  to  the  fact,  they 
should  acquit,"  and  it  was  refused:  H'ld. 
that  the  refusal  was  proper,  though  it  em- 
braced a  correct  legal  proposition;  but  it 
had  already  been  substantially  ^iven  in  the 
foregoing  instruction  (in  No  342)  in  relati-n 
to  reasonable  doubts,  acd  that  as  propouudttl 
to  the  jury,  it  applied  a  rule  ueithrr  practical 
nor  safe,  in  this,  that  it  not  only  required  the 
juror  to  be  convinced  from  the  circumsiancet 
beyond  a  reasonable  doubt,  but  exacted rni>iD 
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him  a  comparison  of  his  convictions  with 
what  ihey  would  have  been  had  there  been 
direct  evidence  of  the  cuilt  of  the  accused ; 
Cicely  s  Case,  13  S.  &  M.  202. 

2.   Abstract  Prinoiples  of  Law. 

345.  Court  not  hound  to  give.  The  court 
is  not  bound  to  give  a  charge  upon  an  ab- 
stract proposition  of  law,  or  to  state  legal 
propositions  to  the  jury,  however  true  they 
may  be,  which  are  not  applicable  to  the  facts, 
nor  perlinent  to  the  questions  raised  by  the 
evidence;  Preston's  Cise,  3  0.  :^83;  S.  P., 
Broivning's  Case,  1  G.  636;  S.  C,  4  G.  48. 
The  court  should  not  give,  as  an  instruction, 

.  an  abstract  proposition  of  law,  which  is  more 
likely  to  confuse  than  enlighten  the  jury. 
Such  as  this,  e.  g.y  **  Whenever  the  possi- 
bility of  gui.t  is  of  a  definite  and  limited  na- 
ture, whether  in  the  proportion  of  100  to  1 
or  1000  to  1,  or  any  other  limited  ratio,  it 
cannot  safely  be  made  the  ground  of  convic- 
tion;"  Brovming's  Case,  1  G.  656;  S.  C,  4 
G.  48;  Oilusr's  Case,  10  G.  526;  Cothran's 
Case.  10  G.  541  ;  Frank's  Case,  10  G.  705 ; 
Evans'  Case,  44  M.  762 ;  DurraKs  Case,  44 
M.  789.  These  cases  establish  that  it  is 
erroneous  to  give  instructions  not  applicable 
to  the  case  as  made  by  the  evidence.  It  will 
be  error  for  the  court  to  give  an  instruction 
applicable  alone  to  a  state  of  facts  which  the 
evidence  does  not  tend  to  prove ;  Cothran's 
Case,  10  G.  541;  S.  P.,  Frank's  Case,  10 
G.  705. 

346.  Insti^dions  should  he  applicable  to 
case  made  hy  evidence,  lusiructiuus  should 
have  regard  to  the  case  made  by  the  evidence 
and  explain  the  law  clearly  with  reference  to 
it ;  it  will  be  error,  therefore,  if  the  court  in 
charging  the  law,  in  reference  to  a  case  sup- 
posed in  an  instruction,  exclude  from  the  con- 
sideration of  the  jury  a  material  question  pre- 
sented by  the  evidence ;  Oliver's  Case,  10  G. 
526. 

347.  Same:  Not  erroneoiis  if  substantially 
correct.  It  is  no  ground  for  reversing  a  judg- 
ment in  a  criminal  case,  that  an  instruction 
given  on  behalf  of  the  State  is  philologically 
inaccurate,  if  substantially  the  law  is  ex- 
pounded correctly  iu  tt;  lb. 

348.  Same :  Should  be  clearly  stated.  In 
a  felony  case  the  defendant  hus  a  right  to 
have  the  law  distinctly  declared  to  the  jury 
in  instructions;  Stateii's  Case,  I  G.  619;  S. 
!P.,  Cothran's  Case,  10  G.  541.  Instructions 
to  the  jury  ought  to  be  framed  in  clear  and 
distinct,  and  not  in  vague  and  uncertain,  lan- 
guage. They  ought  to  explain  to  the  jury 
the  principles  of  law  applicable  to  the  facts 
of  the  case,  and  not  leave  unexplained  prin- 
ciples which  are  necessarily  involved  in  the 
Vi^rdict  they  are  to  find.  It  will  be  error, 
therefore,  for  a  court  to  instruct  a  jury,  on  a 
trial  of  an  indictment  for  perjury,  that,  if  the 
prisoner  swure  falsely  to  the  statement  con- 
tii>iued  in  the  indictment,  they  will  find  him 
gruilty,  **if  the  case  is  otherwise  made  out;" 
Cothran's  Case,  supra. 


8.  When  Erroneous  will  Reverse. 

349.  Not  wlipre  verdict  is  nght,  and  erro^ 
neous  instructions  not  likely  to  mislead  jury. 
if  the  verdict  be  clearly  right,  and  iu  accord- 
ance with  law  and  justice,  it  will  not  be  set 
aside  because  an  erroneous  instruction  was 
given,  which  was  irrelevant  and  immaterial, 
and  not  likely  to  mislead  the  jury ;  Mask's 
Case,  7  G.  77.  An  erroneous  ruling  of  the 
court,  which,  under  the  evidence  in  the  case, 
could  have  no  effect  in  procuring  the  verdict 
which  is  rendered,  is  immaterial,  and  there- 
fore, no  cause  for  setting  aside  the  verdict ; 
Josephi7ie's  Case,  10  G.  613;  S.  P.,  Head's 
Case,  44  M.  731.  Nor  is  it  error  to  refuse 
to  grant  instructions  asked,  when  the  true 
principles  of  law  applicable,  are  already  em- 
braced in  those  already  given  ;  Head's  Case, 
44  M.  731 ;  Evans  Case,  44  M.  762  ;  Dun  ah's 
Case,  44  M.  789.  Instructions  should  have 
reference  to  the  facts  of  the  case,  and  give 
the  jury  the  law  applicable  thereto ;  and  if 
the  conviction  is  right  on  the  evidence,  and  llie 
jury  could  not  have  been  misled  by  instruc- 
tions to  the  prisoner's  prejudice,  looking  to 
the  tenor  of  all  the  instructions,  then  the 
verdict  ought  not  to  be  disturbed ;  and  it  is 
only  where  it  appears  by  the  whole  record, 
that  injury  has  been  done  the  defendant,  that 
the  court  will  interfere  to  correct  the  error; 
Durrah's  Case,  supra. 

350.  Same :  Tf  tieyi  wrong  is  error,  unless 
manifestly  not  prejudicial.  If  an  erroneous 
instruction  be  given  on  a  material  point  in  a 
cause,  a  judgment  rendered  in  accordance 
with  it  will  be  reversed,  unless  it  manifestly 
appear  from  the  whole  record,  that  no  preju- 
dice was  thereby  done  to  the  party  complain- 
ing, and  that  the  judgment  was  clearly  cor- 
rect; Josephine's  Case,  10  G.  613. 

351.  Same :  Case  of  circumstantial  evi- 
dence. In  cases  depending  on  circumstan- 
tial evidence,  which  are  rarely  ever  so  pre- 
sented as  to  be  entirely  clear  of  doubts, 
which  from  their  nature  require  the  greatest 
caution'  and  circumspection,  both  in  the  court 
and  jury,  and  in  which  the  determination  of 
the  jury  is  so  conclusive  of  the  case,  it  is  of 
the  highest  importance  that  the  jury  be  not 
nwsdirected  as  to  the  rules  of  law  applicable 
to  the  case  ;  for  it  will  but  rarely  occur  that 
the  court  can  say  in  such  cases  that  the  jury 
were  uninfluenced  in  their  verdict  by  the  mis- 
direction ;  lb. 

352.  See  sub-diVision  Homicide,  ante,  256, 
as  to  erroneous  charge  corrected  by  subse- 
quent one,  which  is  correct. 

353.  Must  be  construed  together.  All  the 
instructions  must  be  construed  together  ;  and 
when  so  construed,  if  the  law  be  correctly 
expounded,  it  will  not  be  «*rror  that  a  single 
instruction,  taken  by  itself,  was  too  broad  in 
its  terms;  Mask's  Case,  7  G.  77  ;  S.  P., 
Evans'  Case,  44  M.  731. 

353a.  Refusal  to  give  correct,  will  not  re- 
verse where  no  prejudice.  A  new  trial  will 
not  be  granted  for  the  refusal  of  the  court  to 
give  a  correct  and  proper  instruction,  if  it  be 
manifest  from  the  whole  record  that  the  pris- 
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oner  was  not  injured  thereby.  And,  there- 
fore, although  the  ccurt  should,  in  all  cases 
when  requested,  instruct  "that  if  the  jury 
have  a  reasonable  doubt  of  defendant's  guilt, 
they  should  acquit,"  yet  the  refusal  to  so 
instruct,  is  no  ground  for  reversal,  where  the 
evidence  establishes  the  guilt  of  the  accused 
clearly  and  conclusively,  and  leaves  no  room 
f»ir  a  reasonable  doubt ;  McGuire's  Case,  8 
G.  369. 

4.  Ob  Weight  of  Evidence. 

354.  Error  to  charge  on.  The  court 
charged  the  jury  **  that  the  confession  of  the 
accused  of  his  guilt,  when  confirmed  by  cir- 
cumstances, becomes  the  highest  evidence  of 
his  guilt ;  and  the  jury  have  a  right  to  receive 
a  portion  of  the  confession  and  reject  the 
other  portions,  if  the  attendinjr  circumstances 
warrant  such  rejection  :"  Held,  that  the  in- 
struction was  erroneous  in  being  a  charge 
upon  the  weight  and  grade  of  evidence,  and  in 
assuming  that  the  statements  made  by  the 
prisoner  amounted  to  a  confession.  The  court 
should  have  admitted  the  evidence  as  compe- 
tent, and  left  it  to  the  jury  without  comment, 
to  determine  upon  its  weight  and  effect ;  Hog- 
sett's  Case,  40  M.  522  (citing  Brown's 
Case.  3  (i.  433). 

3.i5.  Same.  An  instruction  on  the  weight 
of  evidence,  or  assuming  that  a  material  fact 
is  proven,  is  wrong  ;  but  it  is  no  ground  for 
reversal  where  the  fact  is  so  clearly  estab- 
lished by  the  proof,  that  there  is  no  room  to 
doubt  about  it ;   Wesley's  Case,  8  G.  327. 

356.  Same:  Case  of  instraction  not  on 
weijht  of  evidence.  The  following  charge  is 
not  liable  to  the  objection  that  it  instructs  the 


jury  on  the  weight  of  evidence:  •*lf  a  party, 
through  mere  fear  of  his  life,  there  being  no 
real  or  apparent  danger,  kill  another,  it  is  not 
justifiable;"  lb. 

357.  Same:  Case  of,  objecWonable,  a^  being 
on  weight  of  evidence.  On  the  trial  of  an  in- 
dictment for  receiving  stolen  goods,  knowing 
them  to  be  stolen,  the  court  charged  the  jury 
as  follows :  "  The  discovery  of  the  goods  in 
possession  of  the  defendant  (they  having  been 
proven  to  be  stolen)  shortly  after  they  were 
missed  by  the  prosecutor,  and  the  denial 
that  he  hud  any  such  goods  in  his  possession, 
is  presumptive  evidence  that  he  received 
them  knowmg  them  to  be  stolen :"  Held,  to 
be  erroneous,  1st,  because  it  is  a  charge  on 
the  weight  of  evidence  ;  and  2d,  because  it  lays 
down  an  improper  rule  for  the  guidance  of 
the  jury.  The  presumption  in  such  case  from 
his  possession,  is  that  he  is  the  thief,  and  not 
a  receiver  from  the  thief  with  knowledge 
that  the  goods  were  stolen  ;  Sartorious'  Case. 
2  0.  602.  (See  sub-division  Receiving  Stolen 
Goods,  'post  474.) 

6.  Part  of  Beoord.  What. 

358.  No  part  of  record  unless  made  so  by 
bill  of  fxveptions.  The  statute,  H.  O.  893, 
which  makes  instructions  to  the  jury  marked 
•'  given"  or  ** refused,"  by  the  clerk,  part  of 
the  record  without  bill  of  exceptions,  does 
not   apply    to  criminal    cases ;  Stoughton's 


Case,  13  S.  &  M .  253  ;  S.  P..  Cain's  Cm, 
lb.  456.  (Changed  by  Code,  1857,  IH71.  8ee 
ante.  340.) 

359.  Same.  Instructions  in  a  criminal  case 
are  no  part  of  the  record,  unless  made  so  by 
bill  of  exceptions;  Preston's  Case,  3  C.  383; 
S.  P.,  Hnynie's  Case,  3  G.  400;  Brown's 
Case,  3  G.  433.  (Changed  by  Code,  1857,  p. 
504,  art.  161.     Code  of  1871,  sec.  643.) 

360.  Same :  When  bill  of  exceptions  con- 
tradicts mark  on  instruction  made  by  the 
clerk.  Where  on  the  margin  of  an  instruc- 
tion was  written  the  word  *'  refused,"  yet  the 
body  of  the  bill  of  exceptions  recited  that 
the  instruction  was  given,  it  was  held  that 
the  latter  recital  must  prevail ;  Keilhler's 
Case.  10  S.  &  M.  192. 

360a.  Statute,  Rev.  Code.  1857,  p.  504, 
art.  161,  Code,  1871,  §643,  provides  as  fol- 
lows :  No  judge  in  any  court,  civil  or  crimi- 
nal, shall  sum  up  or  comment  on  the  tesliraony 
or  charge  the  jury  as  to  the  weight  of  evi- 
dence, but  it  shall  be  lawful  for  the  judge  to 
charge  the  jury  upon  the  principles  of  law 
applicable  to  the  case  at  the  request  of  either 
party,  provided  that  all  instruc  ions  a«ked 
by  either  party  shall  be  in  writing,  and  all 
alterations  or  modifications  of  instructions 
given  by  the  court  to  the  jury  or  refused, 
shall  be  in  writing,  and  may  be  taken  out  by 
the  jury  on  their  retirement,  the  clerk  having 
first  marked  all  instructions  asked  by  each 
party,  or  given  by  the  court,  as  being  given 
or  refused,  as  the  case  may  be  ;  and  all  in- 
structions so  marked  shall  be  a  pnrt  of  the 
record  on  appeal  or  writ  of  error,  without  a 
bill  of  exceptions. 

6.  Misoellaaeons. 

361.  Indictment :  Proof :  Variance.  The 
indictment  for  murder  charged  that  the  kill- 
ing was  done  with  one  leaden  bullet,  the 
proof  was  that  it  was  done  by  *'duck  shot." 
The  prisoner  asked  the  court  to  charge  the 
jury  *'  that  if  they  believed  from  the  evidence 
that  the  deceased  came  to  his  death  by  means 
of  the  shot  aforesaid,  and  not  by  one  leaden 
bullet,  discharged  from  said  shot-gun,  as  al- 
leged in  the  indictment,  they  must  find  a 
verdict  for  the  accused."  The  court  refused, 
but  charged  •'  that  said  proof  was  soflicieDl 
to  sustain  the  said  bill  as  alleged  in  the  in- 
dictment :"  Held,  that  the  charge  given  was 
proper,  and  referred  solely  Y^»  the  proof  of  the 
contents  of  the  gun ;  Goodwynn's  Cast, 
4  S.  &  M.  520. 

See  ante.  272. 

362.  Instruction  c^nsfrved  with  reference 
to  evidence  and  limited  by  it.  On  the  i  rial  of 
an  accessory  before  the  fact,  for  murdt-r,  the 
court  charged  the  jury  that  ''it  made  no  dif- 
ference to  the  merits  of  the  case  whether  the 
principal  conceived  the  design  to  murder  the 
deceased  before  his  interview  with  the  priso- 
ner or  n(»t ;  if  the  prisoner  encouraged  him 
in  the  design  by  falsely  stating  to  him  threats 
of  the  deceased,  the  prisoner  was  guilty:" 
Held,  that  the  instruction  was  not  erroneous; 
it  was  to  be  taken  in  connection  with  the  cvi- 
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dence,  and  the  instruction  in  terms  embraced 
the  idea  that  the  prisoner  knew  of  the  de- 
sign of  the  principal  to  kill,  for  he  could  not 
encourage  him  in  a  design  of  which  he  had 
no  knowledge;  Ketlhler's  Case,  10  8.  &  M. 
192.  A  general  terra  capable  of  a  construc- 
tion which  would  render  an  instruction  er- 
roneous, will  be  limited  by  the  facts  and  cir- 
cumstances of  the  case ;  and  if,  with  reference 
to  them,  the  jury  could  not  be  mislead  by  it, 
the  instruction  will  not  be  erroneous"  on 
that  account.  Hence,  in  a  prosecution  for 
larceny,  if  an  instruction  for  the  State  use 
the  term  •*  lost  property/'  instead  of  stolen 
properly,  it  will  not  be  erroneous,  if  there  be 
no  evidence  tending  to  show  the  property 
was  casually  lost;  Beloies  Case,  7  G.  97. 

363.  Must  not  be  vague.  This  instruction 
was  asked  in  a  trial  for  murder:  "That  if 
prisoner  killed  deceased  on  a  sudden  heat, 
though  voluntarily;  if  he  had  been  greatly 
provoked  and  had  received  other  indignities 
and  acted  under  passion,  the  law  pays  that 
regard  to  human  frailly,  as  not  to  put  a  hasty 
and  deliberate  act  on  the  same  footing ;  and 
after  being  greatly  provoked,  or  having  re- 
ceived other  great  indignities,  though  no  ab- 
solute necessity  existed  for  the  act.  yet  it  is 
not  murder,  but  manslaughter,  there  being  no 
previous  notice:"  HM,  that  the  instruction 
"was  objectionable,  in  that  the  terms  employed, 
were  too  broad  and  unqualified ;  that  it  left  to 
the  jury  not  only  the  degree  of  provocation 
under  which  the  prisoner  acted,  but  the  suf- 
ficiency of  the  cause  of  that  provocation, 
and  with  no  fixed  standard  to  decide  by,  but 
the  peculiarities  or  habits  of  thought  of  each 
juror ;  Preston's  Ca^'te,  3  C.  383.  8ee  ante^ 
252,  348. 

364.  Instruction:  Man^slaughter :  Limita- 
tions. The  court,  on  a  trial  for  murder,  at 
the  instance  of  the  State,  instructed  the  jury 
that  they  cannot  convict  of  manslaughter  if 
twelve  months  elapsed  between  the  killing 
and  finding  the  indictment:  Rigg's  Case,  1 
G.  635;  citing  HewarcTs  Case,  i3  S.  &  M. 
261.    See  ante,  271. 

365.  fnstructi''n:  Verdict  not  set  aside 
for  refusal:  When  prisoner  has  aot  the  bene- 
fit of  it.    A  verdict  of  manslaughter  will  not 

be  set  aside  for  the  erroneous  refusal  to  give 
an  instruction,  the  object  of  which  was  to  re- 
duce the^crime  from  murder  to  manslaughter, 
as  that  is  secured  by  the  verdict;  Ogle's 
Case,  4  G.  384. 

366.  Homicide:  Burden  of  proof :  Instruc- 
tion. It  is  erroneous  to  charge  the  jury  in  a 
case  of  homicide,  that ''It  is  incumbent  on 
the  State  to  make  out  its  case,  or  prove  the 
allegations  in  the  indictment;  where  a  killing 
lias  oeen  proved,  the  burden  of  proof  changes, 
and  it  is  then  incumbent  on  the  defendant  to 
show  excuse  or  justification,  and  if  he  has 
failed  to  do  this,  the  jury  may  then  find  him 
guilty."  The  true  proposition  of  law  is,  ••  If 
there  be  no  excuse  or  justification  for  the 
homicide  by  the  defendant,  shown  in  the  evi- 
dence adduced  by  the  State,  then  he  is  guilty 
of  murder,  unless  he  has  by  his  evidence 
shown  excuse  or  justification ;  Head^s  Case, 


44  M.  731 ;  S.  P.,  McDaniets  Case,  8  S.  & 
M.  401. 

ILV.  Intent. 

See  Sub-division  Assault  and  Battery  with 
Intent  to  kill. 

367.  When  intent  must  be  charged  or 
proved  as  alleged.  Where  the  evil  intent 
accompanying  an  act  is  necessary  to  consti- 
tute the  act  a  crime,  the  intent  must  be  al- 
leged in  the  indictment,  and  proved  as 
charged ;  the  proof  of  another  evil  and  crim- 
inal intent  will  not  do.  Hence,  5\hen  the  in- 
dictment charged  an  assault  and  battery  with 
intent  to  murder,  a  verdict  of  guilty  of  an 
assault  with  intent  to  commit  manslaughter, 
will  not  do.  'J'he  two  offences  are  separate 
and  distinct,  and  the  venlitt  cannot  be  sup- 
ported on  the  ground  that  it  was  for  a  lesser 
degree  of  the  same  offence;  Mormon's  Casf^ 
2  C.  54 ;  citing  Morgan's  Case,  13  S.  &  M. 
242,  and  11  ib.  317. 

XLVI.  Judge. 

,  370.  jVb  tribunal  to  decide  right  of.  to 
discharge  functions  when  challenged  in  his 
ovm  court.  The  judge  had  been  counsel  for 
the  prosecution.  After  verdict  and  before 
judgment,  he  became  judge,  and  though  ob- 
jected to.  pronounced  sentence.  It  was  held 
that  the  High  Court  had  no  power  to  inter- 
pose. That  it  was  a  matter  of  discretion 
with  the  judge  whether  he  would  act  or  not. 
That  the  maxim  was  recognized  that  a  judge 
should  never  sit  in  a  case  where  he  was 
interested,  or  where,  from  any  cause,  his 
mind  may  likely  have  received  a  bias  or  pre- 
judice. That  he  should  never  preside  where 
there  is  any  just  ground  to  impute  partiality. 
But  that  there  was  no  tribunal  adequate  to 
decide  a  challenge  to  a  judge  when  made  in 
his  own  court;   Thomas'  Case  5  H.  20. 

371.  Member  of  bar  to  preside :  Statufe  not 
applicable  in  criminal  cases.  The  statute 
ailc»wing  the  selection  of  a  member  of  a  bar 
to  preside  when  the  judge  is  disqualified,  does 
not  apply  to  criminal  cases ;  Peters  Case,  6 
H.  326. 

XLYII.  Judgment. 

See  ante,  239,  241. 

372.  Court  has  no  power  over,  after  term 
closes.  A  party  was  convicted  of  murder  and 
sentenced,  but  not  executed  at  the  term.  At 
a  subsequent  term  certain  proceedings  were 
had  in  the  case :  Held,  that  any  error  in 
these  proceedings  could  not  affect  the  judj?- 
ment  previously  rendered ;  Woodside's  Cas^e^ 
2  II.  65.5. 

373.  In  absenre  of  prisoner,  is  error :  Ke^ 
cord  must  show  his  presence.  Sentence  of  the 
prisoner  pronounced  in  his  absence,  is  error, 
and  the  record  must  show  affirmatively  his 
presence  ;  if  it  do  not,  the  verdict  will  be  set 
aside ;  Kdly  Sf  Littles  Case,  3  S.  &  M.  518. 

374.  Must  fix  date  of  penitentiary  sentence, 
A  sentence  of  the  court,  inflicting  the  pun- 
ishment of  imprisonment  in  the  penitentiary, 
should  fix  the  dale  from  which  tne  imprison- 
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merit  will  commence,  or  it  will  be  erroneous ; 
Ih.  Such  a  judirmeiit  is  a  nullily,  and  the 
prisoner  may  be  sentonced  by  the  court  at  a 
Riibsequeiit  term;  Wharton's  Case.  41  M. 
(180  (citinj?  Easterlmg's  Case,  6  G.  210). 
The  verdict  will  not  be  disturbed. 

vJT.i.  Sanie :  Case  in  judifment^  An  entry 
on  ihe  minutes,  recording  a  verdict  of  guilty, 
and  ordering  that  the  State  recover  of  the 

defendant dollars,  is  no  judgment,  and 

the  court  may  render  the  proper  judgment, 
at  a  subseqnent  term,  upon  the  verdict  thus 
recorded  ;  Easterling's  Case,  6  G.  210. 

XLVIII.     Jury. 
1.  CoBStitutional  Right  of  Trial  by. 

8ee  Jury.  See  sub-division  Special  Venire. 

H7(i.  Consfihitwn  does  not  state  how  jury 
is  to  be  constituted:  Refers  to  common  law. 
The  constitution  in  securing  the  right  of  trial 
by  j»ry,  does  not  s:ate  h(»w  it  shall  be  con- 
stituted ;  it  refers  to  the  common  law  for 
this  ;  and  the  jury  in  a  criminal  case  must  be 
composed  of  twelve  persons,  and  the  record 
must  show  this  affirmatively,  or  the  verdict 
will  be  bad ;  Carpt-ntefs  Case.  4  H.  163. 

377.  Act  of  18*6,  takincf  away  right  of 
challcivje  to  array,  except  in  certain  casus, 
does  not  impair.  The  Act  of  1836,  which 
tsikes  away  cnallenges  to  the  array,  except  in 
capital  cases,  for  partiality  or  corruption  in 
the  officer  summoning  the  jury  on  the  special 
venire  facias,  and  which  further  enacts  that 
uo  rei£Vk\&vv('ni  re  facias  shall  be  quashed  f»  r 
any  cause,  does  not  impair  the  right  of  jury 
trial  ;  Hue's  Case.  4  H.  187. 

378.  Statute  limiting  challenges  const itu- 
tionnl.  The  stntute  which  limits  the  number 
of  challenges  to  twelve,  in  capital  cases,  is  con- 
stitutional ;  Bowling's  Case.  5  S.  &  M.  664. 

379.  What  it  is.  The  trial  by  jury,  as  se- 
cureil  by  the  constitution,  is  a  trial  by  twelve 
free  and  lawful  men.  who  are  not  of  kin  to 
either  party,  and  are  impartial  between  them. 
Any  legislation  which  points  out  the  mode  of 
arriving  at  this  object,  though  changing  the 
common  law  rule  on  the  same  point,  but  does 
not  change  it  in  any  of  its  essential  ingredi- 
ents, is  not  an  infringement  of  the  right;   Ih. 

380  Impartiality  of  jury  essential  to  con- 
s'itidional  right  of  trial  hy.  'J'he  court  con- 
sider at  length  the  law  on  the  subject  of  the 
impartiality  of  jurors,  and  reach  the  conclu- 
sion that  no  rule  of  universal  application 
cnuld  be  laid  down ;  that  it  is  the  duty  of  the 
court  to  see  that  an  impartial  jury  is  empan- 
elled and  composed  of  men  above  all  excep- 
tion ;  that  the  great  value  of  the  trial  l)y  jury 
consists  in  its  fairness  and  impartiality,  and 
the  right  of  trial  by  such  a  jury  is  secured  by 
the  constitution  ;  that  a  juror  is  impartial 
whose  mind  is  not  inclined  to  either  side ;  and 
he  is  partial  if  it  has  taken  a  direction  in 
f.ivor  of  either;  that  this  direction  may  be  so 
s'ight  as  to  be  no  impediment  lo  the  arriving 
at  a  just  conclusion  ;  or  it  may  be  so  strong 
as  to  prevent  the  judgment  from  having  fair 
Scope;  in  the  one  case  he  would  be  competent, 
in  the  other,  not;  that  his  competency  must 


depend  on  the  nature  and  character  of  the  opin- 
ion, and  not  the  source  from  whch  it  is  de- 
rived, nor  on  the  fact  that  it  has  been  con- 
cenled  or  expressed ;  and  that  the  helief  of 
the  juror  that  he  can  do  justice,  can  have  bat 
little  weight  in  determining  his  compptency. 
But  that  circumstances  may  exist,  as  of  very 
great  notoriety,  and  very  general  concern, 
which  would  render  a  relaxation  of  the  role 
necessary ;  but  the  relaxation  should  jro  no 
farther  than  the  necessity^ demanded,  and  that 
the  nearer  the  approach  to  absolute  freedom 
from  preconceived  opinion,  the  nearer  is  the 
approach  to  the  perfection  of  the  svstem  of 
trial  by  jury  ;  Sam's  Case.  13  S.  &  M.  189. 

380a.  Not  judges  of  the  law.  The  jury  in 
a  criminal  case,  are  not  the  judges  of  the  law ; 
Williams'  Ca.se.  3  G.  389. 

3^^06.  Legislature  "may  sub-divide  a  county 
in  drawing  jury.  The  Legislature  may  di- 
vide a  county  into  districts  and  provide  for 
holding  a  circuit  court  in  each  oi  them,  and 
for  the  drawing  of  the  jury  for  each  court 
from  the  district  in  which  it  is  held  ;  Alfred's 
Case,  8  G.  296. 

2.    Standard  of  Impartiality. 

381.  Hypothetical  opinion.  A  hypotheti- 
cal opinion,  formed  on  rumor,  subject  to  be 
chau'jed  by  evidence  on  the  trial,  does  not  dis- 
qualify the  person  holding  it  from  acting  as  a 
juror;  Flower's  Casf.  W.  318;  Johnson's 
Case.  lb.  302;  S.  P..  King's  Case.  .5  R.7.30; 
Nelm's  Case,  13  S.  &  M.  600;  but  this  case 
recognizes  it  as  a  departure  from  strict  prin- 
ciple and  commends  its  avoidance,  except  in 
cases  of  necessity,  arising  out  of  great  noto- 
riety of  case ;  S.  P.,  Sam's  Case.  13  S.  &  M. 
189.  But  if  the  juror  has  formed  or  expressed 
an  opinion,  on  what  he  has  heard  some  one  say 
some  of  the  witnesses  told,  he  is  disqualified, 
though  the  juror  has  heard  none  of  the  wit- 
nesses on  the  subject,  and  this,  though  he 
stated  on  his  voir  dire,  that  his  opinion  was 
not  such  as  would  influence  bis  verdict,  but 
that  he  would  be  governed  by  the  evidence; 
Nebn's  Case,  supra,  also  Sam*s  Case,  supra. 
In  this  case  two  of  the  jurors  were  challenged 
for  cause  by  the  prisoner.  One  stated  on  his 
voir  dire  he  had  formed  an  opinion  from  rumors, 
he  had  heard,  the  other,  from  arguments  of 
counsel  he  had  heard  on  the  day  before,  while 
trying  an  accomplice,  to  which  the  witnesses 
were  the  same ;  each  staled  that  he  thought  it 
would  require  some  testimony  to  remove  the 
impression  from  his  mind,  and  each  thought 
he  could  decide  the  case  free  from  bias  :  Heldy 
they  were  not  impartial,  and,  therefore,  not 
competent,  it  not  being  shown  that  there  was 
any  such  notoriety  in  the  case,  as  to  render  the 
formation  of  an  impartial  jury  impossible. 

382.  Same.  The  doctrine  of  all  the  cases 
referred  to  in  ante.  381.  so  far  as  they  sustain 
that  hypothetical  opinion  of  juror,  based  on 
rumor,  doe.s  not  disqualify,  though  he  may 
say  he  feels  as  free  to  act  as  if  he  had  heard 
nothing,  are  overruled  ;  See  Cottm's  Case.  2 
G.  .o04.  It  will  be  error  if  the  prisoner  ob- 
jects on  this  ground,  and  objection  is  over- 
ruled, and  he  be  requested  to  accept  or  cbai- 
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lenjre  peremptorilv;  WiJlinm's  Case,  3  G.  3ft9 ; 
Alfred's  Ca.^e.  8*0.  296;  thoujrh  in  Ojle's 
Case,  4  G.  88H,  a  majority  of  the  courf  si^em 
to  jro  back  to  overruljed  cases,  yet  Alfred's 
Ca^se,  supra,  establishes  the  doctrine  Fully, 
that  an  opinion,  ihouarh  bused  on  mere  rumor, 
if  it  be  such  as  it  would  require  evidence  to 
remove,  will  disqualify,  and  this  has  long  been 
the  rule  of  practice  with  circuit  jndjres,. 

383.  Impartiality  as  affected  by  conscien- 
tious scruples.  A  person  who,  on  his  voir- 
dire,  states  tliat  ho  has  conscientious  scru- 
ples acfainst  the  infliction  of  capital  punish- 
ment, and  that  such  scruples  would  bias  his 
judgment  as  a  juror,  is  incompetent  sla  a  juror 
in  a  capital  case ;  Wdliam's  Case,  3  G.  389  ; 
but  he  is  competent  where  he  declares  "  that 
it  would  be  ajrainst  his  conscience  to  render  a 
verdict  by  which  a  party  would  be  subject  to 
the  punishment  of  death,  but  that  he  thinks 
he  could  do  justice  between  the  State  and  the 
prisoner;"  lb. 

383a.  For  what  reason,  affecting  partial- 
ity, court  may  reject  juror.  Thai  there 
is  reasonable  grounds  to  believe  that  he 
will  act  under  undue  influence,  is  sufficient 
ground  for  the  court  to  set  him  aside;  and  it 
is  a  valid  objection  to  a  juror,  tliat  he  stands 
indicted  and  untried  for  an  offence  similar  to 
that  charged  against  the  prisoner ;  McGuire's 
Case  8  G.  369. 

3836.  Impartiality  of  juror:  Misdemeanor: 
Felony.  In  a  misdemeanor  case,  ajuror.  "U  his 
voir  dire,  answered  *  that  he  had  not  formed 
or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  that  he  heard  the 
testimony  in  another  case  for  the  same  offence, 
just  tried  in  court,  and  that  it  had  produced 
an  impression  upon  his  mind  as  to  the  guilt  or 
innocence  of  defendant  in  this  case,  which  it 
would  require  testimony  to  remove,  the  wit- 
nesses in  the  other  case  speaking  of  the  de- 
fendant's connection  with  this  case;  but  that 
he  believed  he  could  impartially  decide  be- 
tween the  State  and  the  defendant,  or  that 
he  had  no  settled  or  fixed  opinion  :  HM,  he 
was  competent,  but  the  court  stated  it  might 
be  different  in  a  capital  case ;  Noe's  Case,  4 
H.  330.     See  ante.  382. 

383c.  Grand  juror  who  found  the  bill. 
One  of  the  grand  jury  who  found  the  bill  is 
incompetent  to  sit  as  a  petit  juror  to  try  the 
defendant's  plea  in  abatement,  denying  the 
validity  of  the  indictment;  Btason's  Case, 
5  G.  602. 

383d.  Bias  or  prejudice  to  mala  incompe- 
tent. When  the  issue  to  be  tried  under  an 
indictment  for  murder,  is  on  the  special  plea  of 
the  accused  relying  upon  a  former  acquittal, 
it  is  not  proper  in  interrogating  the  person 
sommoned  as  a  juror,  as  to  his  comf>e- 
tency,  to  ask  him  whether  he  has  f«)rmed  or 
expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused  of  the  crime  charged  in 
the  indictment.  His  examination  should  ex- 
tend only  to  his  bias  or  prejudice  in  respect 
to  the  issue  to  be  submitted  to  him.  and  to  bis 
personal  auimogity.  bias,  good  or  ill  will  to  the 
prisoner;  Josephine's  Case.  10  G.  613. 

3b3€.    When  chalUnged,    A  juror  cannot 


be  questioned  as  to  bis  bias  or  pre)udice  un- 
til he  is  challenged;  Flotuer's  Case,  W.  318. 
A  juror  must  be  sworn  as  such  and  challenged 
before  he  can  be  interroirated  as  to  his  qualifi- 
cations ;  King's  Case,  5  H.  730. 

3.  Challenge  to  the  Array. 

384.  To  what  it  relates.  A  challenge  to 
the  array  relates  to  the  acts  of  the  sheriff,  or 
other  officer,  and  should  charge  him  with  a 
particular  default  or  partiality  in  arranging 
the  panel,  and  the  want  of  a 'qualification  in  a 
juror  placed  on  the  tianel  is  no  ground  to 
challenge  the  panel ;   WoodsiUe's  Casey  2  H. 

38.i.  For  wliat  only  allowed.  By  the  Act 
of  1836,  no  challenjre  to  the  array  will  be  al- 
lowed, nor  any  venire  facias  quashed  for  arty 
cause  whatever,  e.vcept  corruption  in  the  offi- 
cer who  may  summon  the  jury ;  Thoma^^ 
Case,  6  H.  20;  S.  P.,  King's  Case,  Id.  73(L 
(See  aute.  377. 

4.  Power  and  Duty  of  Court  in  Empanelling. 

386.  To  see  that  impartial  jury  is  empan* 
elled.  It  is  the  duty  of  the  court  in  a  capi- 
tal case,  to  see  that  an  iinpartial  jury  is  em- 
panelled, and  to  this  end.  the  court  may  ex- 
amine the  juror  as  lo  his  competency,  and 
reject  him  if  incompetent,  without  challenge 
by  either  party;  Marsh  s  Case.  1  (t.  6i7;  S. 
P.,  McG aire's  Case,  8  G.  369.  May  be  re- 
jected any  time  before  evidence  is  offerd  to 
jury;  citing  Lexois*  Case.  0  S.  <fe  M.  115.  So 
the  district  attorney  may,  after  a  juror  has 
been  tendered  to  him  in  a  capital  case,  ex- 
amine him  further  as  to  his  convetency,  and 
if  found  incompetent,  he  may  challenge  him 
for  cause;  Williams^  Case.  3  G.  389;  S.  P., 
Head's  Case.  44  .M.  731.  The  Circuit  ('ourt 
has  large  discretion  in  this  matter,  and  its 
action  will  not  be  reversed  in  Supreme  Court, 
except  for  violation  of  law,  or  grossly  in- 
judicious exercise  of  discretion. 

387.  Same:  Case  i7i  judgment.  A  juror 
was  examined  as  to  his  qu.ilifications.  and 
cepted  by  both  the  Stale  and  the  prisoner, 
in  a  trial  for  murder ;  after  taking  his  seat, 
he  voluntarily  declared  (not  having  been  ex- 
amined on  that  point)  that  he  was  conscien- 
tiously opposed  to  capital  punishment,  and 
that  he  could  not  conscientiously  take  the 
oath  of  a  juror  in  that  case,  thereupon  the 
court  without  challenge  by  the  State,  ex- 
cused the  juror:  Held  th  :t  it  was  the  duty 
of  the  court  to  see  that  an  impartial  jury, 
composed  of  persons  above  all  exceptions, 
should  be  empanelled,  and  that  in  the  exer- 
cise of  this  duly,  the  court  at  any  time  befuro 
evidence  given,  might  set  aside  an  incompe- 
tent juror,  and  that  the  action  of  the  court 
in  this  ca>e  was  correct;  Lewis'  Case,  9  S, 
&M.^115. 

3^7a  Power  of  Circuit  Court  to  issue  writ 
of  venire  facias  The  Circuit  Courts,  as  courts 
of  oyer  and  termim-r,  have  power  indepen- 
dently of  any  statute,  to  issue  a  venire  facias 
in  criminal  cases,  tested  and  returnable  at 
the  same  term  of  the  court;  Woodsidt'a 
Case,  2  H.  655. 
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3876.  Special  ve'^  re.  It  is  no  objection  to 
the  writ  of  special  venire  facias  that  it  t  om- 
mands  the  sheriff  to  summon  the  panel  ''from  " 
the  connty,  instead  of  ••q/'"  the  county;  Jb. 
SalcSam^.:  Sheriff'* s  return.  The  return 
of  the  sheriff  tliat  lie  has  served  the  prisoner 
with  a  list  of  the  jury,  is  conclusive,  and  can- 
not be  questioned  collaterally;  76.  See 
anfe,  327. 

3Sld.  Juror  answering  falsely  or  errone- 
ously on  vair  dire.  A  new  trial  should  be 
granted,  if  it  be  proven  after  verdict,  that 
one  of  the  jury,  who,  on  his  voir  dire,  an- 
swered that  he  Was  iinpartial,  had  previously 
expressed  an  opinion  unfavorable  to  the  pris- 
oner; Cody's  Case.  3  H.  27;  8.  F.,  Sam*s 
Case.  2  G.  480.  The  last  case  adds,  "if  his 
prejudice  were  unknown  to  the  prisoner  and 
his  counsel  when  he  was  taken." 

387/  Discredit  of  witness:  Proving 
prejudice.  In  such  a  case,  if  it  do  not  ap- 
pear affirmatively,  that  the  witnesses  proving 
the  prejudice,  were  disbelieved  by  the  cir- 
cuit judge,  a  new  trial  will  be  granted  by 
the  court ;  Sams  Case,  2  G.  480. 

38 7 e.  Act  of  court  in  dismissing  sheriff 
from  duty  of  summoning  jurors.  'I'ne  act  of 
the  couri  in  dismissing  the  sheriff  from  the 
duty  of  summonii  g  tales  jurors,  in  a  criminal 
case,  on  the  ground  of  his  gross  ignorance, 
and  assigning  that  duty  to  bis  deputy,  is 
void,  and  because  void,  it  will  not  be  error, 
since  the  record  shows  that  the  jury  were 
summoned  by  the  deputy  sheriff,  whose  act 
in  law,  is  tlie  act  of  the  sheriff;  Kelly  i' 
Little's  Case.  3  S.  &  M.  518. 

387^.  Juror  when  accq^tcd  must  remain 
under  care  of  court  or  sworn  officer.  In  a 
criminal  case,  a  juror  who  has  b«  en  elected, 
must  remain  under  the  care  of  the  court  or  a 
sworn  officer,  before  as  well  as  after  he  is 
sworn.  To  permit  jurors  after  their  election 
to  disperse,  without  the  consent  of  the  pris- 
oner, is  error  ;  MrQuillen's  Case,  8  S.  &  M. 
587. 

3876.  Right  of  accused  in  a  capital  ca^e 
to  have  jury  out  of  special  venire.  The 
accused  in  a  capital  case,  has  a  right  to 
select  the  jury  by  which  he  is  to  be  tried,  out 
of  the  special  venire  summoned  and  in  at- 
tendance, so  far  as  is  practicable  for  him  to 
do  so,  by  exercising  his  right  of  peremptory 
challenge  and  for  cause.  Hence,  the  court 
has  no  power  to  excuse  a  juror  in  attendance 
from  serving,  if  he  be  found  competent,  on 
the  ground  that  his  wife  is  sick  and  that  he 
desired  to  be  with  her;  and  if  one  of  the 
venire  be  so  excused  agaiui^t  the  prisoner's 
consent,  it  will  vitiate  the  verdict,  and  be 
ground  for  a  new  trial ;  Bole's  Case,  13  8.  & 
M.  398 :  8.  P.,  8.  0  ,  2  C.  445. 

387^.  Same.  But  this  right  is  not  im- 
paired where  the  court  finding  one  or  more 
of  the  special  venire  absent,  and  refusing 
to  answer  to  their  names,  proceeds  with  the 
call  of  the  others  againsjt  the  prisoner's  con- 
sent. If  the  whole  venire  in  attendance  were 
extiausted  before  a  jury  were  empanelled, 
then,  probably,  it  would  be  the  duty  of  the 
court,  as  a  general  rule,  if  the  prisoner  apply 


for  an  attachment  ag^iinst  the  absentees,  to 
grant  it,  and  require  their  attendance,  so  the 
jury  might  be  selected  from  them  ;  but  evpn 
then  there  might  be^  circumstaDces  which 
would  justify  the  court  in  refusing  to  delay 
the  trial,  until  the  absentees  could  he  ob- 
tained ;  Bole's  Case,  2  (J.  445. 

387»  Same.  And  bo  it  will  not  be  error 
if  John  W.  be  returned  on  the  venire  as  sum- 
moned, and  James  W..  who  was  in  fact  also 
summoned,  answer  to  the  name,  if  the  court 
should  refuse  to  suspend  the  call  until  John 
W..  who  was  absent,  could  be  produced;  lb. 
387/  Same.  And  if  the  sheriff  summon  • 
perstuis  on  the  special  venire  who  have  not 
the  legal  qualifications  of  jurors,  it  will  not 
be  error,  nor  ground  for  quashing  the  venire, 
nor  prevent  the  court  from  selecting  a  jury 
from  those  who  are  competent  and  in  attend- 
ance; Ih. 

38 7 A:.  Right  of  prisoner  to  copy  of  regur 
In r  venire.  After  the  exhaustion  of  the 
snecial  venire  summoned  in  a  capital  ca.<ie, 
the  prisoner  is  not  entitled  to  a  copy  of  Uie 
regular  venire  in  attendance,  before  proceed- 
ing wiih  ihe  selection  of  the  remnioder  of  the 
jury  from  that  body;  McCarty's  Case,  4  0. 
299. 

387/.  Right  of  court  to  see  that  impartial 
jury  is  empantlled.  If  the  8tate  challen^ 
a  juror  for  cause,  the  court  may,  nevertheless, 
in  the  discharge  of  its  duty  to  see  that  a  fair 
and  impartial  jury  is  empanelled,  examine 
into  the  competency  of  the  juror,  and 
tender  him  to  the  prisoner,  althouirh  the 
prisoner,  when  the  challenge  was  made,  gave 
his  consent  that  the  challenge  be  8U5iaincd; 
76. 

387m.  Court  must  not  charge  jury  without 
request.  'J'he  court,  of  his  own  motion,  aod 
without  being  requested  by  either  party, 
has  no  right  to  give  a  charge  to  the  jury, 
though  the  matter  of  it  be  strictly  correct ; 
Williams  Case.  3  G.  389. 

38 7n.  Jury  laws  directory.  By  Rev.  Code, 
1857,  art  2')0,  p.  613,  Rev.  Code,  1871.  J  2843, 
the  courts  are  instructed  to  regard  all  the 
modes  of  selecting,  summoning  and  empan- 
elling juries,  as  directory  merely.  After 
they  are  empanelled  and  sworn,  though  it  be 
in  an  irregular  and  informal  mode,  they  must 
be  deemed  legal  and  competent  in  both  civil 
and  criminal  proceedings ;  Head's  Case,  44 
M.  731. 

487o.  Keening  of  jury.  It  seems  that  it  is 
not  absolutely  necessary  that  the  jury  should 
be  in  charge*  of  a  bailiff  specially  sworn  for 
that  purpose  ;  if  in  charge  of  a  bailiff  sworn 
generally  to  take  charsre  of  juries,  it  will 
probably  be  sufficient;  McCanns  Case,  9  8. 
&  M.  465. 

5.  Misoondaot,  Separation,  Exposure  to 
Tampering. 

388.  If  purity  of  v*^rdict  may  have  been 
affected,  this  is  enough,  if  the  jury  were  so 
circumstanced  that  the  purity  of  the  verdict 
might  have  been  affected,  it  will  be  set  aside; 
if  It  could  not  have  been  affected,  it  will  be 
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good.  A  verdict  on  which  doabts  rest  can- 
n«»t  be  good.  Hence,  when  a  person,  who 
was  Dot  a  sworn  officer,  was  permitted  to  go 
into  the  jury  room,  where  the  jury  were  de- 
liberating on  their  verdict,  and  to  have 
charge  of  them  for  eight  or  ten  minates, 
when  the  bailiff  was  absent,  it  is  good  ground 
for  a  new  trial;  Hare's  Case,  \  H.  189.  If 
jury  be  exposed  to  improper  influence,  which 
may  have  tainted  their  verdict,  it  will  be  set 
aside,  unless  it  appear  affirmatively  that  no 
such  influence  was  exerted;  McC'inn's  Ca^e, 
9  S.  &  M.  405;  Pope  J*  Jacob's  Case^  7  U. 
121 ;  CaWs  Case,  10  G.  722. 

389.  Same:  Illustration.  A  new  trial  in  this 
ca.se  was  granted  because  the  jury,  for  a  con- 
siderable part  of  the  time  of  their  retirement. 
WAS  under  the  charge  of  an  unsworn  officer ; 
the  court  holding  that  whenever  the  jurv 
were  exposed  to  improper  influence,  which 
might  taint  the  verdict,  and  it  did  not  affirm- 
atively appear  that  such  influence  was  not 
exerted,  it  will  be  set  aside;  McCaim's  Case, 
9  8.       M.465. 

390.  Same.  One  of  the  jurt>rs,  during  the 
argument  of  prisoner's  counsel,  was  engaged 
in  conversation,  and  in  carrying  on  a  written 
correspondence  with  a  person  not  of  the  jury. 
On  a  motion  for  a  new  trial  this*  was  proven, 
and  the  State  introduced  the  affidavit  of  the 
juror,  stating  that  the  conversation  and  cor- 
respondence were  not  about  the  case,  but 
about  a  private  matter  of  business:  Held, 
that  the  conduct  of  the  juror  was  hijrhly  re- 
prehensible, and  deserved  punishment;  that 
the  trial  by  jury  should  be  preserved  free 
from  all  extraneous  influences,  and  that  con- 
fidence in  the  administration  of  justice  can 
be  preserved  only  by  removing  even  the  sha- 
dow of  a  suspicion  from  tho.«e  in  whose  hands 
it  is  intrusted;  but  whether  this  conduct 
alone  would  vitiate  the  verdict  was  not  de- 
termined, a  new  trial  having  been  granted  on 
other  grounds;  Lewis'  Case^  9  S.  &  M.  15. 
As  to  officer  having  jury  in  charge,  JVc/m's 
Case,  IHS.  &  M.  500. 

391.  Same.  After  the  jury,  in  a  capital 
case,  had  retired,  they  were  taken  from  the 
jury  room,  by  consent  of  the  prisoner,  to  a 
neighboring  hotel  to  get  refreshments,  and 
to  remain  until  they  had  agreed.  They  dined 
at  the  public  table,  an  officer  sitting  between 
them  and  the  other  guests,  and  a  barber  was 
admitted  to  their  room  to  shave  some  of 
tbem.  and  remained  there  more  than  an  hour, 
and  for  a  few  minutes  without  the  presence 
of  the  officer  having  them  in  charge.  There 
-was  no  proof  of  tampering  with  them  by  any 
person;  on  the  contrary,  the  officer  testified 
that  he  heard  no  one  speak  to  them  on  the 
subject  of  the  trial,  though  the  barber  might 
have  whispered  t<»  them,  or  delivered  to  them 
written  communications  on  that  subject: 
JJeid,  that  the  prisoner  was  entitled  to  a  new 
trial;  that  it  was  not  necessary  for  him  to 
•  how  that  the  verdict  was  corrupt;  that  it 
"was  enough  that  the  common  law  rule,  which 
prohibits  the  jury  from  being  spoken  to  by 
any  one,  was  vi..lated;  BoWs  Case.  13  S.  & 
M.  398;  citing  Hares  Case,  4  H.  Ib7. 


392.  Same.  One  officer  in  charge  of  a  jury 
in  a  capital  case,  said  in  their  hearing  that  it 
was  *•  a  worse  case  than  l>yson*s."  Another 
said,  *'  Public  opinion  was  against  the  ac- 
cused :''  Held,  this  was  good  ground  for  a 
new  trial ;  Nelm's  Case,  I  '.  S.  A  M.  500. 

H93.  Same.  If  the  jury  in  a  capital  Qfise, 
be  permitted  to  take  their  meals  at  the  pub- 
lic table  at  a  hotel,  and  if  a  private  room  be 
furnished  them  adjoining  the  room  in  which 
they  deliberate,  into  which  they  are  allowed  to 
go  separately  to  take  intoxicating  drinks, 
and  if  the  officer  in  charge  go  to  sleep  at  ten 
o'clock,  p.  M..  and  allow  the  jury  to  remain 
all  night  without  any  officer,  awake  in  a  room 
not  locked  up,  and  if  they  are  permitted  to 
have  and  use  playing  cards  and  a  fiddle  all 
the  night,  the  verdict  will  be  bad;  Rigg's 
Case  4  C.  51. 

394.  Same.  If  one  of  the  jury,  without 
being  attended  by  an  officer,  separate  from 
the  others  for  two  or  three  minutes,  and  pass 
out  (»f  the  court  room  through  a  crowd  of  by- 
standers, whereby  an  opportunity  was  offered 
for  timpering  with  him.  this  will  vitiate  the 
verdict ;  and  his  testimony  will  not  be  admis- 
sible to  show  that  no  sucii  tampering  took 
place;  lb.  (citing  Bole's  Case,  13  S.  &  M. 
39B  ;  Organ's  Case,  4  C.  78 ;  Hare's  Case,  4 
H.  187). 

395.  Same.  If  it  he  shown  that  the  jury 
were  exposed  to  an  improper  influence  which 
might  have  produced  the  verdict,  the  pre- 
sumption of  law  is  against  the  purity  of  the- 
verdict ;  but  it  will  not  be  set  aside  if  it  ap- 
pear from  opposing  evidence,  that  such  influ- 
ence failed  to  have  any  effect  on  the  verdict ; 
Pope  Sc  Jacob's  Ca^e.  7  G.  121  ;  e.  g.,  if 
intu.xicating  liquors  be  introduced  into  the 
jury  room  in  sufficient  quantity  to  produce 
drunkenness,  the  presumption  is  against  the 
purity  of  the  verdict;  but  if  it  be  shown  that 
liquor  was  used  by  one  of  the  jury  only  who 
was  sick,  and  that  he  was  not  intoxicated,  the 
verdict  will  not  be  disturbed  ;  lb. 

396.  Same,  It  is  not  every  improper  or 
illegal  act  of  the  bailiff  in  charge  of  a  jury,  or 
of  the  jury  themselves,  that  will  constitute 
good  cause  for  setting  aside  the  verdict ;  to 
vitiate  the  verdict,  it  must  appear  that  the 
jury,  during  the  trial,  were  exposed  to  influ- 
ences which  might  have  affected  the  purity 
of  their  verdict ;  and  whenever  such  exposure 
is  shown,  the  verdict  will  be  set  aside,  unless 
it  appear  affirmatively  that  such  influence 
failed  to  have  any  effect  in  procuring  the  ver- 
dict ;  Caleb's  Case,  10  G.  722  (citing  Pope 
^  Jacob's  Case,  7  G.  121).  as  if  the  bailiff 
inform  them  they  shall  have  neither  meat  nor 
drink  till  they  are  agreed,  this  will  not  vitiate 
the  verdict ;  e.  g.,  in  this  case  the  jury  were 
taken  under  charge  of  two  sworn  bailiffs  to  a 
room  in  a  hotel  three  hundred  yards  from  the 
court  room,  to  consider  of  their  verdict ;  but 
it  was  shown  by  the  testimony  of  the  bailiffs, 
that  no  person  whatever  had  any  communica- 
tion with  them  during  their  retirement :  Held, 
that  such  conduct  was  no  good  ground  for 
setting  aside  the  verdict;  lb. 

396a.  Same,    See  Browning's   Case,  4  G. 
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48,  in  which  it  was  held  that  irresrularity  of 
the  jury  during  trial,  in  eatinjf  and  lodging  at 
a  pnl>Hc  hotel,  but  together  and  under  the 
supervision  of  sworn  officers,  did  n(»t  vitiate 
the  verdict;  Ned  ^  Tiylors"  Case.  4  G. 
864,  in  which  a  juror  hallooing  to  a:  person  in 
the  street  to  tell  his  wife  to  send  him  his 
supper,  and  a  person  bringing  the  supper,  as 
requested,  did  not  vitiate. 
.  397.  Separation  of  jury  in  capital  case, 
ipso  facto.  Vfti'afes  the  Vfrdict.  The  separa- 
tion and  dispersion  of  a  jury  in  a  capital  case, 
though  by  consent,  or  at  the  request  of  the 
prisoner,  vitiates  a  conviction  ;  Hood's  Case, 
43  M.  364. 

31)7a.  Same:  Court  will  not  inquire 
whether  improp'tr  influences  toere  i-xerted  in 
such  ca^e.  II  it  appear  that  the  jury  trying 
a  capital  case  in  which  a  conviction  was  had. 
were  allowed  to  separate  and  disperse  during 
the  trial,  that  fact  alone  will  nullify  their  ver- 
dict, and  the  court  will  not  inquire  whether 
improper  influences  were  actually  exerted  or 
not.  The  only  safety  for  the  purity  and  in- 
tegrity of  jury  trials,  is  in  the  absolute  e.\clu- 
siou  of  all  opportunity  during  the  trial,  for 
the  exertion  of  improper  influences  on  the 
men  composing  the  jury  ;  Ih. 

3976  Verd'ct :  Juror  not  competent  to 
impeach  or  sustain.  A  juror's  atfidavit  is 
not  competent  to  impeach  his  verdict :  Fri- 
ar's Case.  3  IT.  422;  8.  P.,  Rig^s  Case,  4 
i>.  51 ;  Pope  ^  Jacob's  Ca^e.  7  U.  l.'l.  A 
juror  is  not  a  competent  witness  to  show  his 
own  misconduct,  or  that  of  his  fellows,  but 
he  is  to  show  the  misconduct  of  the  officer  in 
charge  of  the  jury,  even  to  the  extent  of  im- 
peaching the  verdict  ;  Nairn's  Case^  13  S.  & 
M.  500. 

6.  Inoompetenoy  how  Waived. 

398.  Failure  to  inquire  as  to  competency. 
The  law  affords  every  person  charged  with  a 
crime  an  opportunity  of  inquiring  into  the 
qualifications  and  competency  of  the  jurors 
before  whom  he  is  to  be  tried,  and  if  he  fail 
ts»  make  such  inquiry,  and  thereby  an  incom- 
petent person  becomes  a  membi-r  of  the  jury, 
ne  will  be  held  to  have  waived  the  objection ; 
and  he  cannot,  thi*refore,  after  conviction,  in- 
sist upon  anew  trial  on  account  ofthe  incom- 
petency of  a  juror  and  of  his  ignorance  of 
such  incompetency  at  the  time  of  trial  ; 
G'orfys  Ca-'ic.  10  G.  570  (citing  Williams' 
Case,  8  G.  407) ;  S.  P.,  Frank's  Case,  10  G. 
7i»5. 

399  Same:  Cases  in  judgment.  If  a  per- 
son, over  sixty  years  or  age.  sit  without  ob- 
jection, as  a  juror,  the  verdict  will  not  for 
that  cause  be  vitiated ;  Williams'  Case,  su- 
pra.* The  fact  that  one  of  the  jurors  was  an 
uqnaturalized  alien  will  in  no  wise  vitiate  the 
verdict,  or  be  grounds  for  a  new  trial; 
George's  Case,  supra. 

.  The  fact  that  one  of  the  jurors  was  not  a 
householder,  or  freeholder,  does  not  vitiate  the 
verdict ;  objections  to  a  juror  on  that  ground 
come  too  late  after  verdict,  even  in  a  capital 
cade,  where  the  juror  .upon  bis  examination 


by  the  judge,  under  a  mistake  anRwer<»rl  that 
he  was  a  householder  or  freeholder;  Frank's 
Case,  supra. 

7.  Oath  of. 

400.  How  set  out  in  record.  Tt  is  not  tbe 
duty  of  the  clerk  in  making  up  the  rt-cord  of 
proceedincs  in  a  cause  to  set  out  the  oath  ad- 
ministered to  the  Jury  :  all  thit  he  is  required 
to  do  is  to  state  in  the  record  that  the  jnry 
w^re  sworn,  and  if  he  underta  e  to  do  more, 
in  courts  of  general  jurisdiction,  his  action 
will  be  unofficial  and  no  evidence  of  the  con- 
tents of  the  oath  actually  administered  to  the 
jury,  an<l  will  not  destroy  the  h»gal  presump- 
tion that  the  jury  were  properly  sworn;  Dt/- 
son's  Case.  4  0.  ^'62. 

401.  Same:  Objections  hcno  brought  to 
notice  of  H gh  Court.  And  hence,  if  objec- 
tions are  to  be  mide  to  the  oath  administered 
to  the  jury,  a  bill  of  exceptions  should  be 
taken  and  the  oath  incorporated  in  it;  lb. 

402.  Same  :  Record  must  shf>w  that  jury 
IV 1^  sworn.  The  record  must  show  that  the 
jury  were  sworn,  but  it  is  not  necessary,  nor 
even,  according  to  the  practice,  that  the  con- 
tents of  the  oath  should  be  set  out;  the  fact 
that  they  were  sworn  appearing  in  the  record, 
it  will  bi*  presumed  that  they  were  sworn  prop- 
erly unless  a  bill  of  exceptions  be  taken 
showing  the  contrary ;  lb. 

XLIX.  Larceny. 
See  afite,  9,  313. 

1.  Snbjeots  of. 

403.  Bonds,  bills.  §'C.  By  statute,  obliga- 
tions, blinds,  bills  single,  bills  of  exchange  and 
prouii.'isory  notes  for  the  payment  «)f  monfv. 
or  notes  for  the  payments  of  any  specinc 
property,  lottery  tickets  and  bill?  of  cn*dit, 
are  8ubj«»ct8  of  larceny  and  robbery ;  Dame- 
wood's  Case.  1  H.  262. 

404.  Same.  Bank  bills  are  eo  nomine  the 
subject  ot  larceny,  they  are  regarded  as  ca<h, 
goods  and  chattels;  Greeson's  Case,  .t  U.  33, 
overruling  Damewood's  Case,  1  H.  262.  See 
a;t/e.  319. 

405.  R'lnaway  slave :  Lost  property.  A 
ruiiawav  slave  ui.iy  be  the  subject  of  larcenv; 
Randal's  Case.  4  S.  <fe  M.  349.  If  the  finder 
of  lost  go»)ds  appropriate  them  to  his  own 
use,  not  knowing  the  owner,  it  is  not  larceny  ; 
Ih;  S.  P.,  Coons'  Case,  13  S.  A  M.  246. 
Otherwise  if  he  knew  the  owner  or  had  the 
means  of  knowing ;  lb.  Evidence  in  Ran- 
dal's Case,  supra,  reviewed  and  decided  not 
sufficient  to  uphold  the  conviction,  or  even  to 
put  the  accused  on  proof  of  explaoalioo  ; 
Coon's  CusCy  supra. 

8.    What  Constitates.   « 

406.  InfetU.  animo  furandi.  To  consti- 
tute the  offi;uce  of  larceny,  the  goods  most 
have  been  taKen  wrongfully  or  fraudulently, 
with  intent  to  convert  them  to  the  takers 
own  use.  and  make  them  his  owq  property. 
If  there   be   no  such  iuteutiou,   the    takiag 
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amoniits  to  a  trespass  only.  If  the  taking 
be  open,  and  in  the  presence  of  the  owner  or 
other  persons,  this  carries  with  -it  evidence 
that  it  is  only  a  trespass  ;  McDamds  Case, 
8  8.  At  M.  401. 

407.  Same:  Lucri  causa  not  essential.  The 
lacri  cau^a  is  not  essential  to  larceny,  and 
h«*nce,  the  taking  of  a  slave  from  the  owner, 
with  intent  to  carry  him  to  a  free  State  and 
there  emancipate  him,  is  larcauy  ;  Hamilions 
Casv',  6  G.  214. 

4'»8.  Claim  of  taker  to  the  'property  must 
be  hon'i  fide.  It  is  incorrect  to  charj^e  that 
**a  man  who  takes  property,  clainung  it  for 
himself  or  another,  commits  no  larceny,"  for 
it  is  not  enouj^h  to  do  away  with  the  criminal 
intent,  that  there  shoala  be  a  mere  false 
claim  of  property:  it  must  bo  fair  and  bona 
fide  to  have  this  effect ;  McDanicVs  Case,  8 
J5.  k  M.  401. 

409.  Trespass  necessary  with  coexistent 
intent.  If  a  person  by  color  of  leirai  pro- 
cess, or  other  fraudulent  means,  obtain  pos- 
session of  goods  (thouj^h  with  the  owners 
consent),  with  the  felonious  inient  existing 
at  the  time,  to  deprive  the  owner  of  them, 
atui  does  in  fact  so  deprive  him,  it  is  larceny  ; 

WatsoJis  Case,  7  G.  .593. 

4  *9a.  Prtsrjice  and  intent.  The  presence 
of  the  accused,  with  intent  to  aid  und  abet 
the  other  parties'  stealing  the  property,  makes 
him  guilty,  though  he  did  nut  hiy  hands  on 
the  stolen  property ;  but  his  presence  with- 
out such  intent,  does  not  make  him  guilty  ; 
HogsetVs  Cane,  40  M.  522.  See  Mc  Cartas 
Case,  4  C.  299. 

8.    Value  and  Verdict. 

410.  General  verdict  of  guilty,  Under 
an  indictment  for  grand  larceny  containing 
two  coi»nt<<,  a  general  verdict  of  guilty,  with- 
out a  special  finding  that  the  goods  stolen 
were  worth  $20,  which  is  the  statutory  line 
between  grand  and  petit  larceny,  is  a  verdict 
of  guilty  of  grand  larceny,  although  the  jury 
were  authorized  to  find  the  prisoner  guilty 
of  petit  larceny ;  Wilborn*s  Case,  8  S.  &  M. 
345. 

411.  Value.  Under  an  indictment  for 
g^rand  larceny,  if  the  jury  find  the  defendant 
g^mlty,  they  must  also  find  the  value  of  the 
properly  stolen  ;  Shine's  Case,  42  M.  331  ; 
S.  P.,  Cnger's  Case,  42  M.  642. 

412.  Same.  On  the  trial  of  an  indictment 
for  grand  larceny,  where  the  jury  find  the 
defendant  guilty  as  charged  in  the  indict- 
ment, and  fail  to  find  the  value  of  the  prop- 
erty stolen,  the  court  has  no  power  to  fix  the 
value  of  the  property  and  grade  of  the 
offence,  and  if  it  do  so,  and  on  the  proof  fix 
the  grade  of  the  ofi*ence  as  petit  larceny,  and 
pronounce  sentence  accordingly,  it  wiil  be 
error,  for  which  the  High  Court  will  reverse  ; 
Jh.  (NoTK.  This  case  seems  to  overrule  Wil- 
born-s  Case,  supra.  8  S.  &  M.  345.) 

413.  Same:  Case  in  judgment.  S.  was  in- 
dicted for  the  larceny  of  •*  two  yearling  calves, 
of  the  value  of  fifteen  dollars  each,  and  in 
the  aggregate  of  thirty  dollars  in  value,  being 
the  personal  property  of  John  D,  Hart."  The 


jury  returned  as  their  verdict,  "guilty,  as 
charged  in  the  bill  of  indictment:"  Held,  that 
the  failure  of  the  jury  to  find  the  value  of  the 
property  stolen  was  error,  which  the  court 
had  no  power  to  correct,  and  itself  fix  such 
value,  and  direct  that  a  verdict  of  guilty  of 
pHit  larceny  be  entered  on  the  minutes,  and 
then  pronounce  sentence  on  the  verdict  thus 
entered ;  lb. 

414.  Same:  Several  articles:  Separate 
value.  Where  the  prisoner  is  charged  in  one 
court  with  the  larceny  of  several  articles,  the 
separate  value  of  each  being  .stated,  the  jury 
miiy  find  him  sruilty  as  to  part,  and  not  guilty 
as  to  part,  and  a  verdict  of  guilty  as  to  part, 
without  any  express  findina:  as  to  the  others, 
is  equivalent  to  not  guilty  as  to  those  not 
specially  found ;  Sxoinney's  Case,  8  8.  &  M, 
576. 

415.  Grand  and  pHit.  Under  an  indict- 
ment for  (rrand  larceny  the  prisoner  may  be 
found  gni'ty  of  pe'it  larceny  ;  lb. 

416.  Punishment.  Under  the  Penitentiary 
Code  of  1839.  the  punishment  for  petit  lar- 
ceny was  imprisonment  in  the  penitentiary,  at 
the  discretion  of  the  court,  provided  it  were 
not  less  than  two  years ;  lb. 

417.  Venu>e.  A  thief,  bringing  stolen  prop- 
erty into  this  8tate,  may  be  indicted  for  lar- 
ceny in  any  county  into  which  he  may  carry 
it,  as  every  moment's  continuation  of  the 
original  trespass  amounts  to  a  new  theft  of 
the  goods ;  Watson's  Case, '  7  G.  593.  See 
Rev.  Code  of  1857,  p.  612,  art,  245,  Code  of 
1871.  §  27.5.5. 

418.  Ownership  of  property.  An  indict- 
ment for  larceny  must  state  the  entire  Chris- 
tian name,  as  well  as  the  surname  of  the 
owner  of  the  property  ;  whenever  the  name 
of  the  owner  cannot  be  ascertained,  the  in- 
dictment should  aver  the  larceny  of  the  prop- 
erty of  some  person  to  the  jurors  unknown; 
and  if  the  owner  of  the  property  should  be 
discovered  on  the  trial,  the  accused  will  be 
acquitted  ;    Ungefs  Case,  42  M.  642. 

419.  Same:  Statute  of  jeofails :  Case  in 
judgment.  Plaintiff"  in  error  was  indicted  for 
the  larceny  of  two  bales  of  cotton,  the  prop- 
erty of  D,  W.  Humphreys,  which  was 
amended,  by  leave  of  the  court,  to  D.  G. 
Humphreys.  On  the  trial,  the  cotton  was 
proven  to  be  the  property  of  David  George 
Humphreys  :  Held,  that  this  was  a  defect  in 
the  indictment,  which  could  have  been  taken 
advantage  of  before  verdict ;  after  verdict 
the  defect  was  cured  by  the  statute  of  jeo- 
fails ;  lb.  See  Rev.  Code  of  1857,  p.  573, 
art.  7,  Code  1871,  ?  2884. 

4.  Evidence. 

420.  Possession  of  goods  recently  stolen. 
The  possession  of  stolen  goods  recently  after 
they  were  stolen,  raises  a  presumption  that 
the  possessor  stole  them  ;  there  is  no  definite 
time  settled  in  which  the  goods  must  be  so 
found  in  possession  of  the  accused,  to  raise 
presumption,  which  is  strong  or  weak  as  the 
time  is  short,  or  extended  from  the  time  of 
the  loss  until  the  period  of  finding  is  so  re- 
mote that  this  presumption  is  altogether  de- 
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Stroked ;  this  presumption  is  also  indulged 
for  a  Jonger  period  of  time  in  cases  where 
the  poods  are  bulky,  or  inconvenient  of  trans- 
mission, or  unlikely  to  be  so  transferred,  than 
where  they  are  lijcht  and  easily  passed  from 
hand  to  hand,  and  likely  to  be  so  passed ; 
Jones'  Case,  4  C.  247 ;  S.  P..  Jonas'  Case,  I 
<j.  65.3 ;  Belotes  Case^  7  G.  97 ;  linger' 8 
Case,  42  M.  642. 

421.  Same:  Case  in  judgment.  In  a  prose- 
cution for  stealing  a  saddle,  the  finding  of  it 
in  prisoner's  possession,  after  the  lapse  of 
five  months  from  the  theft,  was  held  insuffi- 
cient alone  to  warrant  a  conviction  ;  76. 

422.  Same :  Explanation  of  accused  of 
possession.  If  the  account  of  his  possession, 
given  by  the  accu!«ed,  be  reasonable,  the 
prosecution  mnst  disprove  it,  alifer  if  it  be 
unreusonuble ;  Jones'  Case.  I  G.  6.^.3. 

423  Same:  Conduct  of  accused.  If  the  con- 
duct of  the  accused,  found  in  possession  of 
stolen  goods,  be  consistent  with  the  account 
given  by  him  of  his  possession,  it  is  a  circum- 
stance in  his  favor.  So  also  is  open  possession 
of  the  goods,  when  they  are  liable  to  appre- 
hension by  the  owner  ;  lb. 

424.  Same:  Sufficient  account  of  his  pos- 
session. What  will  be  sufficient  to  account 
for  the  possession,  or  to  remove  the  presump- 
tion of  iruilt  arising  from  it,  will  depend  much 
upon  the  time  between  their  loss  by  the 
owner  and  their  discovery  in  possession  of 
the  prisoner,  the  nature  and  clmrarter  of  the 
goods,  and  the  circumstances  ;  Belote's  Case, 
7  G   97. 

42.5.  Proof  of  intent.  For  the  purpose  of 
proving  the  intention  with  which  the  goods 
were  taken  by  the  accused,  in  a  prosecution 
for  larreny,  the  State  may  show  that  the 
prosecutor  was  of  weak  and  imbecile  intel- 
lect, and  under  the  prisoner's  care  and  pro- 
teciicm.  and  that  he  procured  a  bill  of  sale  of 
the  goods  from  the  prosecutor  by  fraud,  and 
without  consideration,  and  under  pretence 
that  it  was  to  protect  the  prosecutor's  title; 
Wafson's  Case,  7  G.  593. 

426.  Same.  And  to  show  the  character  of 
defendant's  possession  in  this  State,  it  may 
be  proven  that  the  croods  were  stolen  by  him 
in  another  State  ;  lb, 

L.    Limitation  of  Proseontion. 

427.  Mayhem.  The  proseciitit»n  of  an  in- 
dictment fur  mayhem,  is  not  barred  if  the  in- 
dictment be  not  found  within  one  \eHr  from 
the  commission  of  the  offence,  if  th"  defendant 
ab.sconded  and  Qed  from  justice;  Clark's  Case^ 
1  0.261. 

See  sub-division  Homicide  271.  See  ante, 
364. 

LI.    Malice. 

427a.  Presumed,  Presumption  of  a  mali- 
cious intent  may  arise  from  the  nature  of  the 
weapon  used:  W'todsides  Case.  2  H.  656;  S. 
P.,  McDanieVs  Cas^.  H  S.  &  M.  401. 

428.  Express  and  implied  :  Dittinctim. 
There  is  a  plain  distinction  between  express 
malice  and  implied  malice.  The  former  is 
characterized  by  a  sedate,  deliberately  formed 


design,  evidenced  by  external  circumstances. 
The  other  is  the  offspring  of  sudden  impulse; 
Anthonys  Vase,  13  8.  &  M.  263. 

LII.     Motive. 
See  post,  438. 

Lin.    Master  and  Slave. 
428a.  See  Olivers  Case,  10  G.  527. 

LIY.   Merger. 

429.  Doctrine  of.  doe  not  apply  to  cormi- 
racy  by  slave  to  murder  white  man.  'Ine 
doctrine  of  merger  does  not  apply  to  a  con- 
spiracy to  commit  murder  on  a  white  man  by 
a  slave.  The  offence  is  complete  within 
itself  and  besides  is  punished  capitally,  just 
as  the  commission  of  the  murder  is  ;  Laura's 
Case,  4  C.  174. 

LT.     Misnomer. 

430.  Cured  after  verdict  on  plea.  After 
a  verdict  on  plea  of  not  guilty,  it  is  immate- 
rial that  the  defendant,  in  some  parts  of  the 
indictment,  was  called  "yeo'nan,"  and  in  an- 
other pari  innkeeper,  and  in  some  parts  of 
the  record  '*  diflSeld."  and  in  others  "Klif- 
field ;  "  Kliffield's  Case,  4  H.  304. 

LVI.    Murder. 

431.  When  crime  complete.  The  crime  of 
murder  is  not  complete  till  the  death  of  the 
person,  whose  murder  is  charged  takes  place ; 
Harrdl's  Case,  10  G.  702. 

See  sub.division  Homicide. 

LVIL  Few  Trial. 

See  Nkw  Trial.  See  ante.  InSc,  166,  319, 
432  to  434,  437  to  438.  449  to  451. 

1.  MitoeUaaeoiis. 

432.  Withdrawal  of  witness.  Tlie  volun- 
tary withdrawal  of  a  State's  witness,  is  no 
ground  for  a  new  trial ;  Blennerhasset's  Case, 
W.  7. 

433.  Excessive  fine.  A  new  trial  will  not 
be  granted,  because  the  fine  assessed  by  the 
jury  is  excessive,  unless  it  be  so  much  so  as 
to  evince  partiality  or  corruption  in  the  jury ; 
2b, 

2.  Misoondnot  of  Juror  and  Officer  in  CharfO  ot 

See  sub-division.  Jury,  ante  390.  392,  389, 
391,  H93.  394.  39.^.  .396,  397a.  3976. 

434.  Incompetency  of  juror.  A  new  trial 
will  not  be  granted,  because  one  of  the  jurors 
was  an  alien,  and  incompetent,  unless  the 
prisoner  shall  show  he  was  ignorant  of  the 
fact  when  he  accepted  him.  Would  that  do 
unles!^  it  were  also  shown  the  juror  was  then 
examined  as  to  his  competency;  Qnctref 
S'-al's  Case.  13  S.  &  M.  286.  See  arite  398, 
399;  see  especially,  Frank's  Case,  10  G. 
70.5. 

43.5.  Juror  answering  falsely,  or  errone- 
ously, on  voir  dire.    A  new  trial   will  be 
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prnnted.  if  the  jnror  be  shown  to  be  preju- 
dic«'<l  and  mislead  accused  on  his  xmre  dire  ; 
Cody^s  Case.  3  H.  27;  S.  P.,  Sams  Case, 
2  G.  480.     See  ante.  387d. 

436.  Same.  In  such  a  case,  if  it  do  not 
afGrmatively  appear,  that  the  witnesses  prov- 
ing the  prejudice  were  disbelieved  by  the 
circuit  judfjfe,  a  new  trial  will  be  granted  by 
the  High  Court ;  Sam's  Case,  2  U.  480.  See 
antef  387(i. 

8.  Evidence. 

437.  Whpti  new  tnal  loill  he  granted  on.  A 
new  trial  will  not  be  granted  on  the  evidence 
alone,  unless  the  verdict  be  opposed  by  a  de- 
cided preponderHuce  of  evidence,  or  based  on 
no  evidence :  Cicely's  Case,  13  S.  &  M. 
2U2;  S.  P.,  McMann's  Case.  Id.  471.  And 
power  to  set  aside  on  the  ground  that  verdict 
IS  opposed  by  decided  preponderance  of  evi- 
dence, is  exercised  with  great  caution ; 
McMann's  Case,  supra.  This  is  especially  so 
in  cases  of  circumstantial  evidence;  Brown- 
ing's Case.  4  G.  48. 

438.  Same :  Case  in  judgment  In  this  case, 
the  court  review  all  the  evidence,  and  reach 
the  conclusion  that  the  verdict  was  right; 
and  among  the  circumstances  which  showed 
guilt,  the  court  noticed :  1st.  The  motive  of 
the  accused.  2d.  Traces  of  his  presence  at 
the  scene  of  the  murder,  and  the  absence  of 
all  traces  of  the  presence  of  any  other  per- 
son. 3d.  When  blood  was  discovered  on  her 
clothing,  her  attempt  to  reopen  an  old 
wound,  so  as  to  make  it  bleed.  4th.  Her 
possession  of  the  purse  of  the  deceased,  and 
ner  ignorance  of  the  amount  ot  its  contents. 
5lh.  The  fact  that  the  blood  on  her  clothes 
was  in  "spots,"  showing  that  when  it  got 
there,  it  was  warm  and  uncongeuled.  6th. 
Her  contradictory  statements  in  relation  to 
the  affair.  7th.  Her  attempts  to  excuse  her- 
self before  she  was  accused.  8th.  Her  state- 
ment that  she  was  present  when  the  murder 
was  committed,  and  that  it  was  done  by  five 
men.  and  the  utter  absence  of  all  traces  of 
any  person's  presence,  but  the  i^itness  and 
her  own.  9th.  The  exact  correspondence 
between  her  foot-print«  and  the  fout-prints 
found  at  the  scene  of  the  murder,  loth.  Her 
statement  that  she  and  the  victims  were  pur- 
sued by  the  same  robbers,  and  that  she  es- 
caped by  flight,  and  that  the  deceased  was 
killed  by  the  murderers  where  she  lay,  when 
it  was  impossible  at  the  time  she  made  the 
statement  that  she  could  know  where  the 
deceased  lay,  unless  she  had  remained  until 
after  the  victim's  death,  llth.  Being  a  ser- 
vant in  the  family  (the  husband  and  wife  and 
one  child  being  murdered),  she  went  to  a 
neighbor's,  and  coo^municated  the  intelli- 
gence. Her  tracks  on  the  road  showed  she 
walked  deliberately,  and  did  not  run  as  one 
terrified  would  likely  do ;  after  arrival  at  the 
neighbor's  she  waited  fifteen  minutes  before 
giving  the  alarm ;  and  when  she  did  so,  and  a 
lig:ht  was  made,  she  kept  herself  in  the  dark  ; 
Cicely's  Case,  13  S.  &  M.  202.  See  ante, 
155. 

439«  Accomplice.  In  this  case  the  prisoner 


was  indicted  as  an  accessory  to  murder  and 
found  guilty,  the  principal,  being  convicted, 
was  a  witness,  and  swore  positively  to  the 
guilt  of  the  accused,  but  as  he  had  made  con- 
tradictory statements,  and  his  testimony  was 
in  part  contradicted,  the  court  entend  into 
an  elaborate  examination  of  the  other  testi- 
mony in  the  case  and  after  a  review  of  it.  came 
to  the  conclusion  that  whilst  there  were  power- 
ful reasons  to  question  the  credibility  of  the 
piincipal.  yet  the  verdict  was  not  given  with- 
out corroborating  circumstances,  and  must 
stand  ;  Keithlcr's  Case,  10  S    &  M.  192. 

440.  Material  writing:  Absence  of.  An 
affidavit  of  a  third  person  showing  the  exist- 
ence of  a  writing  material  to  the  prisoner's 
defence,  is  not  sufficient  to  grant  a  new  trial ; 
the  prisoner  not  presenting  his  own  affidavit, 
alleging  sufficient  reason  why  it  was  not  pro- 
duced on  the  trial  and  showing  an  expectation 
that  it  could  be  produced  on  a  subsequent 
trial;  Friar's  Case,  ^  H. 422. 

441.  Improper  evidence  admitted:  Imma- 
terial and  Inoperative.  The  admission  of 
impri»per  and  illegal  evidence  manifestly  im- 
material and  inoperative  on  the  verdict,  will 
be  no  ground  for  a  new  trial;  Broivniny's 
Case,  4  G.  48,  S.  P. ;  Lyne's  Case,  7  G.  617. 
When  the  illegal  evidence  could  not  have  in- 
fluenced the  verdict,  it  will  not  be  disturbed] 
Lyne's  Case,  supra. 

442.  Same.  And  illegal  evidence  admitted 
to  prove  a  fact  fully  established  by  othep  evi- 
dence, cannot  affect  the  verdict,  and  will  be 
no  ground  for  setting  it  aside ;  lb. 

443.  Weight  and  credit  of  witness.  A  new 
trial  will  not  be  granted  on  the  ground  that 
the  jury  gave  improper  weight  and  credit  to 
the  testimony  of  a  witness  ;  Newcomb's  Case, 
8  G.  383. 

444.  Cumulative  evidence  A  new  trial 
will  not  be  granted  to  allow  a  party  to  intro- 
duce new  evidence  which  is  merely  cumulative, 
and  which  does  not  appear  to  have  been  un- 
known to  him  before  the  trial,  or  out  of  his 
reach  ;   lb. 

445.  Ex  parte  affidavits.  The  court  may 
disregard  ex  parte  affidavits  made  in  support 
of  a  motion  for  a  new  trial,  when  they  are 
highly  improbable  and  inconsistent  with  the 
facts  appearing  on  the  trial ;  lb. 

446.  Newly  discovered  evidence.  A  new 
trial  will  not  be  granted  for  newly  discovered 
evidence,  where  it  appears  from  the  affidavits 
read  in  support  of  it,  that  the  party  asking 
the  new  trial  must  have  necessarily  been 
aware  of  the  evidence  when  the  trial  was  had ; 
Frank's  Case,  10  G.  705. 

447.  Surprise  of  counsel.  Motion  for  a 
new  trial  on  affidavit  of  counsel  of  prisoner 
that  he  was  taken  by  surprise  upon  triai  of 
said  cause ;  that  when  the  case  was  called, 
he  understood  the  sheriff*  to  report  that  all 
the  witnesses  for  the  defence  were  present 
but  one,  for  whom  subpoenas  had  been  issued, 
and  therefore  went  into  trial  of  said  cause. 
After  the  testimony  had  been  adduced  on  the 
part  uf  the  State,  affiant  was  informed  bv  the 
sheriff  that  only  two  witnesses  for  derence 
were  present,  and  these  unimportant;   that 
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affiant  had  misunderstood  aaid  sheriff,  and 
was  thereby  surprised,  and  not  prepared  with 
the  expected  testimony  in  said  cause  (a 
motion  for  a  continuance  on  account  of  absent 
witnesses  had  been  overruled) :  Heldj  that 
motion  for  new  trial  was  properly  overruled ; 
Lundy'8  Case,  44  M.  669. 

4.  Instmotions. 

448.  Erroneous,  not  prtjudt'ctaL  A  new 
trial  will  not  be  granted  for  erroneous  instruc- 
tions which  are  not  prejudicial;  Weslcy^s 
Case,  8  G.  327  ;  McGuire's  Case,  8  G.  369. 

See  sub-division  Instructions,  ante,  353a, 
355. 

449.  Record :  Instructions  " given"  or 
**  refused."  A  new  trial  will  not  be  granted 
upon  the  ground  that  the  record  does  not 
show  that  instructions  asked  for  by  the  plain- 
tiff in  error,  were  either  given  or  refused  ; 
Hamilton's  Case,  6  G.  214. 

450.  Same:  Presumption.  And  if  the  bill 
of  exceptions  show  that  a  motion  for  a  new 
trial  WHS  made  because  the  jury  disregarded 
the  instructions  of  the  court,  it  will  be  pre- 
sumed that  instructions  appearing  in  the 
record,  as  asked  by  the  applicant  for  a  new 
trial,  were  given  ;  lb. 

6.  Effect  of. 

451.  Several  counts :  Verdict,  guilty  on 
some,  not  guilty  on  some.  When  verdict  is 
not  guilty  on  some  counts  and  guihy  on  others, 
a  new  trial  granted  will  only  extend  to  the 
counts  on  which  the  prisoner  was  convicted, 
he  having  been  acquitted  of  the  others; 
Morris's  Case,  8  S.  &  M.  762;  S.  P.,  Hart's 
Case,  3  C.  378.     See  post,  555. 

L7III.    Nuisance. 

452.  Obstructing  streets.  A  person  ob- 
structing the  streets  of  a  town  in  building  a 
railroad  truck  therein  without  proper  author- 
it,  is  iudictable  for  commit  ling  a  nuisance; 
JJonahefs   Case,  8  S.  &  M.  649. 

LIX.  ObBtruotions  to  Bailroads. 

453.  Part  of  charter  Miss.  C.  R.  R,  Co. ; 
Public  law;  Repeal.  So  much  of  the 
charier  of  tue  Miss.  U.  R.  R.  Co.  as  makes 
provision  for  the  punishment  of  persons 
placing  obstructions  on  its  track,  is  a  public 
law  of  the  State,  and  is  superseded  and  re- 
pealed by  arts,  163  and  164,  p.  600,  of  the 
Kev.  Code,  of  1857;  McCarty's  Case,  8  G. 
411. 

454.  Indictment,  As  to  indictment  for, 
see  ante,  332. 

LX.    Fardons. 

455.  Before  conviction :  Costs,  A  pardon 
before  conviction  is  a  bar  to  a  judgment 
against  the  accused  for  court  cosis  and 
witness  fees  ;    Whites  Case,  42  M.  635. 

LXI.  Partners. 

456.  Liability  of,  for  acts  of  each  other. 
The  19th  art.  of  Rev.  Code  ol  1857,  p.  199, 


introduces  a  change  in  the  common  law  as 
to  liability  of  partners  in  retailing,  and 
where  jointly  indicted  under  that  an.,  they 
may  be  convicted  and  punished,  although 
one  of  them  may  have  been  wholly  ignorant 
of  the  illegal  acts,  each  being  responsible  for 
the  illegal  acts  of  his  partner,  whether  he 
participated  in  it  or  not ;  Gathing's  Case,  44 
M.  343.    See  |)05^  5036. 

LXII.    Peijury. 

457.  What  constitutes.  To  constitute  per- 
jury, the  false  swearing  must  not  only  be 
wilful,  but  corrupt,  or  intentionally  false ;  and 
it  will  be  error,  therefore,  for  the  court  to 
instruct  the  jury  that  they  must  convict,  if 
the  false  swearing  be  wilfully  done,  without 
stating  substantially  that  it  must  be  also 
corrupt;  Cofhran's  Case,  10  G.  541. 

458.  Affidavits.  Perjury  may  be  com- 
mitted in  an  affidavit  for  a  warrant  to  search 
for  stolen  goods  in  which  no  particular  per- 
son is  charged  with  the  larceny ;  Carpeuttrs 
Case.  4  H.  163. 

458a.  Oath  to  habeas  corpus  petition.  Per- 
jury may  be  committed  in  an  oath  adminis- 
tered by  a  justice  of  the  peace,  to  a  petition 
for  a  habeas  corpus,  it  being  within  ihe  juris- 
diction of  a  justice  of  the  peace  to  adminis- 
ter such  an  oath ;  \Miite*8  Case,  1  S.  &  M. 
149. 

4586.  Materiality  of  falsehood  But  the 
falsehood  must  be  material.  Hence,  if  a  peti- 
tioner for  a  writ  of  habeas  corpus  swear  falsely 
in  his  petition  that  he  was  forced  to  trial,  be- 
fore the  ju.«stice  of  the  peace  who  committed 
him  to  jail  in  the  absence  of  jiis  witness,  the 
statement  is  wholly  immaterial  as  the  writ 
is  a  writ  of  right  to  be  always  issued  upon  a 
sworn  petition,  stating  that  the  applicant  is 
illegally  detained  ;  whatever  else  he  may  swear 
to  as  inducement  is  wholly  immaterial ;  Ih. 

458c.  Same.  Where  the  record  of  the  pro- 
ceeding in  which  the  perjury  is  alleged  to 
have  been  committed,  is  produced  before  the 
court  on  the  trial  for  perjury,  the  materiality 
of  the  false  statement  to  the  issue  in  that 
cause,  is  a  question  <of  law  for  the  court, 
and  it  will  be  error  to  submit  that  question 
to  the  jury  for  determination ;  Cothrans 
Case,  10  G.  .541. 

458d  Variance,  If  the  indictment  charges 
that  the^erjury  was  committed  in  giving  evi- 
dence in  a  cause,  proof  that  the  party  made  a 
false  affidavit  ^mII  not  do,  unless  it  be  shown 
that  the  affidavit  was  allowed  by  the  parties  to 
be  used  as  evidence;  and  if  the  perjury  was 
committed  in  an  affidavit,  the  indictment  must 
charge  either  that  the  accused  did  corruptly 
swear  and  make  affidavit  of  it  in  writing,  or, 
that  he  did  produce  and  exhibit  a  certain  affi- 
davit in  writing ;  Copeland's  Case,  1  C.  257. 

LXIII.  Pleading  and  Practice. 

See  sub-divisions  High  Court.  Indictment. 
Instructions  Jury,  ante,  397a,  3976.  Bail, 
78,  79. 

459.  Prosecutor.  A  prosecutor  is  not 
bound  to  elect   whether  he  will  abandon  » 
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civil  or  criminal  prosecution  for  the  same 
offence,  but  may  proceed  with  both;  Bkn- 
iterhafiseU's  Case.  W.  7. 

460.  Trtal :  Serdence.  Defendants  separ- 
ately indicted  for  the  some  assault  and  bat- 
tery, may  be  tried  jointly  against  their  con- 
sent ;  Ih.  Vice  versa.  Persons  jointly  in- 
dicted may  be  tried  separately,  at  option  of 
tire  State  ;  one  m^  be  acquitted  and  another 
convicted  ;  but  wHere  several  are  convicted, 
sentence  must  be  several  ;  the  imposition  of 
a  joint  fine  will  be  erroneous ;  Gathing's  Case, 
44  M.  343. 

461.  Same :  Ventre.  If  a  prisoner  pleods 
not  guilty  and  goes  to  trial,  he  waives  the 
privilege  given  by  the  statutes  of  having 
a  copy  of  the  indictment  of  special  venire, 
two  (lays  before  the  trial;  Johnson's  Case, 
W.  392  :  S.  P.,  DnrraKs  Case,  44  M.  789 
That  copy  has  not  been  served  on  prisoner  or 
his  counsel,  is  no  ground  for  quashing,  and 
is  ground  for  postponing  the  trial ;  but  this 
is  waived  by  going  on  in  trial  ;  Durrah's 
Case,  supra, 

462.  Plea  in  felony.     A  plea  in  a  felony 

case  must  be  in  proper  person;   it  will  be  a 

nullity  if  the  recc)rd   shows  it  was  put  in  by 

an  attorney;    McQuillan's  Case,  S  S.  &  M. 

587  ;  S.  P.,  WiUoJi's    Case,  42  M.  639.     See 

atite,  25. 

* 

463.  Same :  Record.  The  record  in  a 
felony  case  must  show  that  the  prisoner  was 
arraigned  ;  lb.    See  ante,  25. 

464.  Indictment:  Courts:  Improper  join- 
der of.  The  proper  mode  to  raise  the  ob- 
jection I'f  improper  joinder  of  counts,  is  not 
by  demurrer  or  motion  in  arrest  of  judgment, 
but  by  motion  to  quash,  or  to  compel  the 
prosecutor  to  elect  on  which  he  will  proceed  ; 
Brantley  s  Case,  13  S.  &  M.  468.  See  aiite, 
315. 

465.  See  sub-division  Bail,  78,  79. 

4''»6.  Dem  urrer  to  defendant's  plea  in  abate- 
ment :  Misdemeanors :  Judynieiit  in.  In 
misdemeanors,  if  a  demurrer  be  sustained  to 
the  defendant's  plea  in  abatement,  or  be  over- 
ruled to  the  replication,  the  judjiment  is  re- 
81  tondeat  ouster ;  McGuire^s  Case,  6  G.  366, 
bee  ante.  5. 

467.  Pleading  mithdraivn.  ITie  action  of 
the  court  in  overruling  a  demurrer  to  a  plead- 
ing", cannot  be  assigned  as  error  if  fhe  plead- 
ing be  withdrawn ;  Eocco's  Case,  8  G.  357. 

468.  Ri'tailing  :  Indictment.  In  an  indict- 
ment against  a  druggist  for  illicit  sale  of  in- 
toxicating liquors,  it  is  not  necessary  to  allege 
the  name  of  the  person  to  whom  it  was  sold  ; 
III  leys  Case,  43  M.  397. 

469.  See  sub-division  Jury.  3a7a,  3976. 

LZrV.  Foisoniiig, 

470.  Medicine.  Under  the  statute  (H.  C. 
f)2l,  2  ^'S),  it  is  not  necessary  to  prove  that 
the  poiflon  was  administered  as  a  medicine ; 
Sarah's   Case,  6  C.  207. 

bee  sub-division,  Indictment,  311. 


LXV.    Eape. 

As  to  evidence  in  case  of  rape,  see  sub- 
division. Evidence,  279,  280.    See  post,  .521. 

471.  Surplusage  not  duplicity.  An  indict- 
ment for  an  attempt  to  commit  a  rape,  charged 
the  prisoner  "  with  force  and  arms,  in  the 
county  aforesaid,  in  and  upon,  one  Eliza 
Conely,  feloniously  did  make  an  assault,  and 
her,  the  said  Eliza  Conely,  feloniously  did 
attempt  to  ravish,  and  carnally  know,  by  force, 
and  against  her  will,  and  in  said  attempt  did 
forcibly  choke  and  throw  down  the  said  Eliza 
Conely  : "  Held,  that  the  indictment  was  not 
liable  to  the  objection  of  duplicity,  as  the  last 
allegation,  about  the  choking,  was  mere  sur- 
plusage ;  Green's  Ca^e,  1  C.  509. 

LXVI.    Beoeiving  Stolen  Goods. 

472.  Possession  :  Presumption  from.  The 
finding  of  stolen  goods,  shortly  after  the  theft, 
in  possession  of  the  accused,  and  his  denial 
of  having  them,  is  not,  per  se.  presumptive 
evidence  that  he  received  them  knowing  them 
to  be  stolen,  but  rather  that  he  stole  them. 
This  is  the  presumption  that  would  generally 
arise,  though  there  might  be  circumstances 
connected  with  it  which  would  raise  the  pre- 
sumption that  he  was  the  guilty  receiver  of 
stolen  goods ;  Sartorious'  Case,  2  C.  602. 

See  a7ite,  357. 

473.  Purchase  at  undervalue.  The  pur- 
chase of  stolen  ^oods  under  their  value,  will 
not  alone  raise  the  presumption  that  the 
buyer  knew  they  were  stolen.  But  the  pur- 
chase of  such  goods,  under  circumstances 
calculated  to  awaken  suspicion,  and  at  a  price 
greatly  below  their  value,  will  raise  such  pre- 
sumption ;  lb. 

474.  Denial  of  possession.  The  denial  by 
a  party  that  he  has  goods  (which  have  been 
stolen)  in  his  possession,  is  presumptive  evi- 
dence of  guilty  knowledge.  But  if  such  denial 
be  the  result  of  a  misunderstanding,  or  from 
fear  of  consequences,  it  will  not  have  that 
effect.  And  the  prisoner  has  a  right  to  have 
that  view  of  it  submitted  to  the  jury  by  a 
charge,  especially  when  the  evidence  shows 
that  he  was  a  foreigner,  and  did  not  under- 
stand our  language  well ;  lb, 

LXVII.  Eecord. 

See  sub-divisions.  Grand  Jury.  Jury.  In- 
dictment.    Instructions.    High  Court. 

475.  Time  and  place  of  holding  court.  If 
the  time  and  place  ©f  holding  the  court  ap- 
pear in  any  part  of  the  record,  it  is  sufficient ; 
Lopefs  Case.  3  H.  429. 

476.  Constfued  together.  The  whole  of  a 
record  must  be  construed  together;  and  that 
which  is  uncertain  in  one  part,  may  be  ren- 
dered clear  by  that  which  is  certain  in 
another ;  lb. 

477.  Certificate  of  clerk.  A  separate  cer- 
tificate of  the  clerk  to  each  paper  in  the 
record  is  sufficient,  and  if  they  be  styled 
**  originals,"  by  him,  it  will  be  regarded  as  a 
clerical  error ;  2b. 

418.  May    aid   indictment*     The    record 
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may  aid  the  indictment.. in  showing  that  the 
grand  jury  were  sworn,  but  not  e  converso  ; 
Cody's  Case  3  H.  27. 

479.  Caption.  The  caption  to  the  indict- 
ment must  set  out  with  certainty  not  only  the 
style  of  the  coiirt,  the  judge  presiding,  but 
the  time  and  place  when  and  where  it  was 
found,  and  the  jurors  by  whom  it  was  found; 
Thomas'  Case,  ft  H.  20. 

480.  Entry  of  proceedings  of  former  term 
by  clerk.  It  is  incompetent  for  the  clerk  to 
enter  on  the  minutes  of  the  court  what  trans- 
pired at  a  prior  term  of  the  court ;  where, 
therefore,  it  was  recited  in  a  crinanal  case, 
*•  that  the  said  defendant  havin*^  been  ar- 
raigned at  the  last  term  of  this  court,  pleaded 
not  guilty,  and  put  himself  upon  the  country." 
and  there  was  in  fact  no  arraignment  or  plea 
at  the  last  term  appearing  on  the  minutes 
thereof,  it  was  held  that  it  did  not  appear 
that  the  accused  was  legally  arraigned,  and  it 
was  error;  McQuillans  Case,  8  S.  &  M. 
587. 

481.  Forged  or  altered.  Anything  pro- 
duced as  a  record,  may  be  shown  to  be  forged 
or  altered;    RawVs  Case,  8  S.  &  M.  .•99. 

482.  Certfficate  of  clerk.  The  following 
certificate  by  the  clerk  to  the  record  of  con- 
viction of  the  principal,  is  sufficient  to  make 
the  record  evidence  on  the  trial  of  the  acces- 
sory :  **The  State  of  Mississippi,  Claiborne 
county,  s«. ;  I,  Dan.  McDougaf,  clerk  of  the 
Circuit  Court  in  and  for  the  State  and  county 
aforesaid,  do  hereby  certify,  that  the  foregoing 
sixteen  pages  and  this  page,  contain  a  full  and 
perfect  transcript  of  the  papers  in  relation  to 
the  change  of  venue  from  Hinds  county,  now 
on  file  in  my  office,  as  well  as  of  the  papers 
now  on  file  in  my  office  in  relation  to  the 
proceedings  in  this  court,  and  also  a  perfect 
transcript  of  all  proceedings  had  here  in  the 
case  stated,  viz..  The  State  of  Mississippi  v. 
Jack  Fountain  iSilas,  charged  and  convicted 
of  the  crime  of  murder,  and  sentenced  as  set 
forth  in  said  transcript,  as  full  as  the  same 
appears  on  record  in  my  office,  given  under 
my  hand  and  seal  of  office,"  &c ;  Kcithler's 
Case,  10  S.  &  M.  192.    See  ante,  477. 

4-3.  Caption.  When  the  caption  to  the 
record  shows  the  proper  organization  of  the 
court  at  the  time  at  which  the  trial  was  had, 
it  is  unnecessary  that  there  should  be  another 
caption  showing  the  organization  of  the  court 
at  the  time  when  the  indictment  was  found; 
McCarty's  Case,  4  C.  299.     See  ayite,  479. 

484.  Record:  What  must  show  There- 
cord  xijust  show  affirmatively  those  indispensa- 
ble facts  without  which  the  judgment  would 
be  void ;  such  as  the  organization  of  the 
court;  its  jurisdiction  of  the  subject  matter, 
and  of  the  parties ;  that  a  cause  was  made  up 
for  trial ;  that  it  was  (if  proper  for  a  jury) 
submitted  to  a  jury  sworn  to  try  it;  that  a 
verdict  was  rendered  and  a  judgment  awarded ; 
and  also  out  of  regard  for  the  constitutional 
provision  that  the  accused  shall  be  confronted 
with  the  witnesses  against  him,  it  is  also  held 
that  the  record  musthhow  that  he  was  present 
during  the  trial ;  but  the  rule  extends  no 
further,  and  does  not  require  that  the  inci- 


dental stens  taken  during  the  trial,  which  are 
matters  in  pais,  such  as  swearing  the  wit- 
nesses and  their  examination,  or  the  dispo- 
siti«*D  made  of  the  jury  during  the  trial ;  as 
to  these  and  other  incidents  of  the  trial  the 
presumption  is  that  they  were  rightly  done, 
and  if  an  irregularity  in  that  respect  be  com- 
plained of,  it  must  be  shown  by  a  bill  of  ex- 
cerptions :  Dyson's  Case,  4  C.  362. 

4H5  Same:  Nothing  presumed  for  or 
against.  It  is  true  that  nothing  can  be  pre- 
sumed for  or  against  a  record,  except  what 
appears  substantially  on  its  face:  but  this 
rule  applies  only  to  statements  of  the  record, 
or  omissions  of  statements  of  the  record  in 
relatir»n  to  matters  which  by  law  must  be  in- 
corporated in  it;  lb.  See  ante,  400,  401, 
402.) 

486.  Snme:  Special  ventre.  A  special  ve- 
nire facias  is  no  part  of  the  record  in  a 
criminal  case,  and  objections  to  it  will  not  He 
noticed  in  the  High  Court,  unless  incorporated 
in  a  bill  of  exceptions ;  Newcomb's  Case,  8 
G.  383. 

487.  See  sub-division  Indictment,  aiite^  286. 

LXYm.  Bepeal  of  Oriminal  Statute. 

488.  Statutory  pardon.  Where  an  act  is 
passed  imposing  a  new  and  greater  penalty 
for  the  commission  of  an  offence,  there  is  no 
statutory  pardon  of  offences  committed  be- 
fore its  passage,  if  the  old  law  be  expressly 
continued  in  force  as  to  offences  committed 
under  it;  Oliver's  Ca^e,  5  H.  14. 

489.  Statute  after  verdict :  Before  judg- 
ment. A  verdict  of  guilty  was  found  against 
the  defendant,  and  before  judgmeut  a  stat- 
ute was  passed  making  three  degrees  in  the 
crime,  and  affixing  a  punishment  to  each  de- 
gree :  Held,  that  before  judgment,  it  must  be 
ascertained  by  verdict  in  which  of  these  de- 
grees the  defendant  is  guilty;  Thomases 
Case,  5  H.  20.     See  post.  576. 

490.  Mitigated  punishment.  Where,  after 
an  offence  is  committed,  the  punishment  is 
mitigated  by  the  Legislature,  the  defendant, 
on  conviction,  can  elect  which  punishment 
shall  be  inflicted  ;  but  if  he  fail  to  elect,  it 
will  be  proper  to  punish  him  according  to 
the  law  when  the  offence  was  committed,  in  a 
case  where  the  last  act  expressly  provi<les 
that  nothyig  in  it  shall  affect  any  offence, 
penalty  or  forfeiture  committed  or  incurred 
before  its  passage,  and  directs  the  mitigaied 
punishment  to  be  inflicted;  Clarke's  Case, 
1  C.  261. 

491.  Statute  changing  offence  from  felony 
to  misdemeanor.  If  after  the  coiniiiission  of 
a  crime,  its  grade  is  reduced  from  a  felony  to 
a  misdemeanor,  it  is  indictable  and  punisha- 
ble as  a  misdemeanor  only  ;  Harlan  s  Case, 
41  M.  566. 

492.  Effect  of  repeal  or  expiration  of  law. 
After  the  repeal  or  expiration  of  a  law,  no 
penalty  can  be  enforced  or  punishment  in- 
flicted  fbr  its  violation,  committed  whilst  it 
was  in  force,  unless  some  special  provision 
be  made  for  that  purpose  by  statnte  ; 
Ttagues  Case,  lu  G.  516. 
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493.  Same :  Case  in  judgmerU.  A  party 
was  indicted  for  sellinuf  liquors  \u  violation 
of  a  statute  which  prohibited  the  sale  of 
vinous  'and  spirituous  liquors  within  a  cer- 
tain locality,  in  any  quantity  whatever;  he 
entered  into  recognizance  for  his  appear- 
ance, which  he  forfeited,  and  judgment  nisi 
was  entered  against  him  and  his  sureties. 
The  act  under  which  he  was  indicted  was 
then  repealed,  but  the  repealing  act  pro- 
vided '*  that  it  should  not  be  so  construed 
as  to  release  or  discharge  from  punishment 
any  who  had  violated  the  act  intended  to  be  re- 
pealed by  selling  vinous  and  spirituous  liquors 
in  less  quantities  than  one  gallon:"  Held, 
that  this  act  must  be  so  construed  as  to  save 
a  prosecution  under  the  first  act.  although 
the  indictment  did  not  charge  the  sale  in 
less  quantities  than  one  gallon,  and  that  on  a 
trial  of  that  indictment,  after  the  date  of  the 
repealing  act,  the  8tate  should  be  held  to 
prove  that  the  sale  was  in  less  quantity  than 
one  gallon,  and  therefore  the  judgment 
nist  (  ught  to  be  made  final ;  Tb, 

494.  Rights  and  remedies.  Rev.  Code 
of  18.57,  art.  6,  p.  44,  which  provides  "that 
no  offence  committed  previous  to  the  time 
the  code  went  into  operation,  and  no  indict^ 
ment  or  prosecution  pending  at  that  time, 
should  be  affected  by  the  adoption  of  the 
code,  but  should  remain  subject  to  the  laws 
in  force  before  the  adoption  of  the  code,  ex- 
cept that  all  proceedings  had  after  the  code 
took  effect,  snould  be  conducted  according 
to  its  provisions,"  applies  the  code  only  to  the 
modes  and  forms  of  proceeding  upon  indict- 
ments for  offences  committed  prior  to  its 
adoption,  and  does  not  affect  the  rights  of 
parties  prosecuted  for  such  offences  as  to 
any  substantial  rights  of  defence  which  ex- 
isted under  the  law  in  force  when  the  code 
went  into  operation  ;  Josephine's  Case,  10  G. 
613. 

495.  Same.  The  right  to  be  informed  by 
the  indictment  as  to  the  degree  of  guilt 
charged  in  it,  whether  as  principal  or  acces- 
sory, existed  by  the  law  of  the  State  when 
the  Rev.  Code  of  1857  went  into  effect.  This 
right  is  substantial  and  material  to  the  de- 
fendant ;  and  hence,  is  cot  taken  away  as  to 
offences  committed  prior  to  its  passage,  by 
art.  2,  p.  672,  which  allows  an  accessory  be- 
fore the  fact  to  be  indicted  as  a  principal ; 
fb.     fcjee  antCj  15. 

LXIX.  Becognizance. 

See   Rkcoqnizance. 

See   sub-division  Bail. 

496-  Conditions,  The  condition  of  a  re- 
cognizance being  that  a  defendant  shall 
appear  before  the  Circuit  Court  of  the 
county,  on  the  4th  Monday  in  May,  that 
being  the  time  fixed  by  law  for  the  commenc- 
ing of  the  court,  and  no  year  being  specified, 
held  sufficient  to  fix  the  liability  of  the  surety 
in  case  of  default  at  next  term  of  court  of 
principal  to  appear ;  Kellogg' s  Case^  43  M. 
67. 

53 


LXX.  Betailing. 
1.  Indlotment  and  Proof. 


497.  Dwplicity.  An  indictment  for  retail- 
ing, which  charged  that  the  defendant  did 
unlawfully  sell  and  retail  vinous  and  spiritu- 
ous liquors,  to  wit:  wine,  rum,  gin.  brandy, 
and  whiskey,  in  a  less  quantity  than  one 
gallon,  to  persons  to  the  jurors  unknown, 
and  that  the  said  defendant  did  then  and 
there  suffer  and  permit  the  said  vinous  and 
spirituous  liquors  so  sold  and  retailed  in 
less  quantity  than  one  gallon,  to  be  drunk  in 
and  about  the  house  of  him,  the  said  defend- 
ant, contrary,  Ac,  is  good  ;  Kiiffidd's  Casf, 
4  H.  304;  S.  P.,  Noe's  Case,  4  U.  330; 
Contra,  Miller's  Case,  5  H.  250. 

498.  Innkeener,  And  a  count  charging 
that  the  defendant,  as  a  tavern  and  innkeeper, 
did  unlawfully  and  gratuitously,  and  without 
special  charge  therefor,  offer,  give,  and  de- 
liver vinous  and  spirituous  liquors,  to  wit: 
wine,  gin,  rum,  brandy  and  whiskey  in  less 
quantities  than  one  gallon,  to  divers  persons 
to  the  jurors  unknown,  which  said  persons 
were  then  and  there  the  guests  of  the  said  de- 
fendant, contrary,  Ac,  is  good  ;  Ih.  ;  S.  P., 
Noe's  Case,  4  H.  330 ;  Milkrs  Case,  5  H.  250. 

499.  General  charge  of  violation  of  statute 
iwt  good.  But  a  count  charging  that  the 
defendant,  tavernkeeper  and  innkeeper,  Ac, 
did  then  and  there,  by  evasion  and  subter- 
fuge and  chicanery,  violate  the  plain  mean- 
ing and  intent  of  an  act  and  law  of  the  State 
of  Mississippi,  entitled  an  act,  Ac,  for  the 
suppression  of  tippling  houses,  Ac,  being 
but  a  general  charge  of  the  violation  of  a 
criminal  statute,  is  bad;  lb.;  S.  P.,  Noe's 
Cane,  4  H.  330. 

500.  Locality  materiaX.  When,  by  law,  the 
license  for  retailing,  and  the  fines  for  violat- 
ing the  retailing  law  go  to  a  city  in  which 
the  retailing  is  done,  it  is  necessary  in  an 
indictment  for  the  act  of  retailing  without 
license  in  that  city,  to  aver  that  the  retailing 
was  done  in  the  city,  and  proof  of  the  locality 
is  material,  and  if  the  proof  show  the  crime 
committed  outside  of  the  city,  but  in  the 
county,  there  can  be  no  conviction ;  Legori's 
Case,  8  S.  &  M.  697. 

501.  Same:  Allegata:  Probata.  And  in 
such  case  if  the  indfictment  charges  the  re- 
tailing in  the  county,  and  the  proof  be  that  it 
was  in  the  city,  there  can  be  no  conviction, 
for  under  the  indictment  no  proof  was  com- 
petent, except  of  a  retailing  in  the  county 
outside  of  the  city  limits ;  Bottoms  Case.  4  C. 
108. 

502.  Proof.  Where  the  indictment  charges 
the  prisoner  with  selling  rum,  whiskey, 
branajr,  and  gin,  proof  that  he  sold  any  of 
them  in  violation  of  law,  is  sufficient;  Mur- 
phy's Case,  6  C.  637. 

503.  University  of  Mississippi.  The  sale  of 
vin«ms  and  spirituous  liquors  within  five  miles 
of  the  University  of  Mississippi  is  regulated 
by  special  acts  provided  for  that  express 
purpose,  and  is  not  within  the  general  law  of  the 
State,  which  prohibits  druggists,  Ac,  from, 
selling  such  liquors  for  culinary,  medicinal 
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and  sacramental  purposes,  nnless  they  first 
file  an  affidavit  on  that  subject  in  probate 
clerk's  office ;  Henwood's  Case,  41  M.  579. 

503a.  Druggist :  Good  faith.  A  druggist 
selling  vinous  and  spirituous  liquors  in  less 
quantity  than  one  gallon,  must  show  by  proof 
other  than  the  declarations  of  the  pur- 
chaser, that  it  was  for  medical  purpose?,  to 
exempt  him  from  the  penalties  of  retail- 
ing: Ilaynies  Case.  3  U.  400;  S.  P.,  Mc- 
Guire's  Case,  8  G.  369. 

5036.  Partners.  As  a  general  rule,  a  part- 
ner is  not  lial)le  for  the  criminal  act  of  his 
associate  done  without  his  knowledge  or  con- 
sent ;  but  this  rule  is  changed  by  Rev.  Code 
of  1857,  p.  199,  art.  9,  in  relation  to  sales 
made  by  lincensed  retailers  to  an  intoxicated 
person ;  in  such  cases,  one  partner  is  liable 
for  the  act  of  the  other,  though  he  were  not 
present  and  did  not  consent  thereto ;  Whit- 
ton  ^  Ford's  Case.  8  G.  379 ;  8.  P.,  Gath^ 
ing's  Case.  A^  M.  343;  Riley's  Case,  43  M. 
397.    JSee  ante,  456. 

503c.  Bales  to  intoxicated  persons :  Belief 
of  sellers.  It  is  not  necessary  to  a  conviction 
under  this  article  that  the  purchai^er  was  in- 
toxicated ;  it  is  sufficient  if  he  actually  were 
so.  and  the  seller  bud  good  reason  to  believe 
it ;  lb, 

8.  License. 

504.  "When  void.  A  license  granted  to 
retail  vinous  and  spirituous  liquors  in  less 
quantities  than  one  gallon,  is  void,  unless 
there  was  a  petition  signed  by  a  majority  of 
the  legal  voters  in  the  town,  recommending 
the  licensee  to  be  of  good  reputation  and  a 
sober  and  suitable  person  ;  and  unless, 
further,  said  petition  lay  over  one  month  for 
consideration  and  for  counter  petitions  ;  and 
this  rule  of  the  general  law  on  this  subject  is 
also  the  rule  for  the  granting  of  licenses  in 
the  town  of  Holly  Springs;  House's  Case^ 
41  M.  737. 

505.  License:  Proof  of .  In  a  trial  for  re- 
tailing, the  State  need  not  prove  the  negative 
averment  that  the  defendant  had  no  license  ; 
Easterling's  Case,  6  G.  210  ;  S.  P.,  Thomas' 
Case.  8  G.  353.  Defendant  must  show  his 
license  if  he  relies  on  this  fact  as  a  defence  ; 
Thomas'  Ca^se,  supra. 

505a.  Incorporated  cities  and  tenons:  Act 
0/1865  Uncler  act  of  November  4th,  IbG.'), 
the  corporate  authorities  of  all  cities  and 
towns  in  this  State  have  the  exclusive  right 
to  grant  or  refuse  licenses  to  retail  vinous  and 
spirituous  liquor  within  their  corporate 
limits  ;  and  a  license  from  such  corporate 
authorities,  duly  obtained,  authorized  the 
holder  of  it  to  sell  without  any  action  by  the 
Board  of  Police  of  the  county  as  a  pre- 
requisite to  the  exercise  of  such  right  of  sale. 
The  Hoards  of  Police  might  tax  the  privilege 
after  it  was  granted  bj  the  corporate  authori- 
ties, but  the  power  to  grant  was  wholly  wi'h 
the  corporate  authorities  ;  Lick's  Case,  42 
M.  316.  (lode  of  1871,  ?§  2,457,  2,459,  are 
substantially,  on  this  subject,  same  as  act  of 
November  4th,  1865.) 


3.  Bale. 

506.  What  is.  Where  any  act  is  to  be 
done  by  the  vendor,  in  order  to  ascertain  the 
value,  quantity  or  quality  of  the  goods  sold. 
the  sale  is  not  complete ;  and  if  the  nale  be 
of  a  part  of  liquors,  or  other  goods,  in  bulk, 
the  sale  is  not  complete  until  the  part  sold 
be  measured  and  separated  from  the  remain-  • 
ing  goods  of  the  vendor ;  but  if  there  be  a 
partial  measurement  to  the  purchaser,  and  a 
delivery  to,  and  acceptance  by  the  vendee, 
of  the  part  so  separated,  the  sale  is  com- 
plete as  to  that  part ;  Thomas'  Case,  8  G. 
353. 

507.  Same,  Therefore,  a  contract  for  the 
sale  of  a  gallon  of  vinous  and  spiritnoas 
liquors,  but  a  measurement  and  delivery 
of  a  part  only,  is  a  sale  of  a  less  quantity 
than  a  gallon,  and  will  subject  the  unli- 
censed seller  to  the  penalty  of  the  act  against 
retailing  without  license  ;  lb, 

508.  Agreement  to  sell :  Cash :  Credit.  On 
the  trial  of  an  indictment  for  retailing,  proof 
of  an  agreement  to  sell  is  not  sufficient,  bat 
there  must  be  proof  of  an  actual  delivery  of 
the  liquors.  There  need  not  be  proof  of  pay- 
ment, because  a  sale  on  a  credit  is  as  much 
a  violation  of  law,  as  a  sale  for  cash ;  Riley  s 
Case,  43  M.  397.     See  ante,  188. 

LXXL  Bobbery. 

509.  Wliat  constitutes.  To  constitute  rob- 
bery, it  is  not  necessary  that  the  person 
robbed  should  have  been  first  put  in  fear  of 
his  person  or  property ;  if  the  goods  be  taken 
either  by  violence  or  putting  in  fear  the 
owner,  it  is  sufficient  to  make  the  felonioos 
taking  a  robbery ;  McDanieVs  Case,  8  8.^ 
M.401. 

510.  Same  :  Statutory.  The  statutory  de- 
finition of  robbery  in  the  first  degree,  viz.: 
*'The  felonious  taking  the  personal  property 
of  another  in  his  presence,  or  from  his  person, 
and  against  his  will,  by  violence  to  his  person, 
or  by  putting  such  person  in  fear  of  some 
immediate  injury  to  his  persor,'*  does  not 
alter  the  common  law  definition  of  robbery; 
lb. 

LXXII.  Blayery,  as  affected  by  Orime. 

511.  Slaves:  Criminal  protection  of .  Mur- 
der may  be  committed  by  killing  a  slave,  as 
well  as  a  freeman  ;  Jones'  Case,  W.  83.  The 
ancient  laws  of  liome  giving  power  over  the 
life  of  the  slave,  were  never  in  force  here; 
lb. 

512.  Same:  Common  law.  The  roles  of 
the  common  law  on  the  subject  of  homicide, 
apply  to  the  killing  of  a  slave  by  the  master 
or  overseer,  in  inflicting  on  him  cruel  or  on- 
usual  punishment;  Kelly  ^^ Littles  Ca«c,3S. 
<fe  M.  518.     See  sub-division  Homicide,  265. 

513.  Same:  Statute.  By  the  {Statutes  of 
this  State,  the  master  may  be  indicted  for  in- 
flicting cruel  or  nnusu«il  punishment  on  his 
own  slave ;  lb.  ;  S.  P.,  Scott's  Case.  2  0. 47X 

514.  Same.  What  is  cruel  and  unusatl 
punishment  to  a  slave, is  a  matter  for  the  con- 
sideration of  the  jury ;  lb. 
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515.  Traffic  with.  A  permission  piven  to 
a  slave  by  a  master,  to  sell  or  buy  any  com- 
modity, is  sufficient  to  enable  him  to  sell  it  to, 
or  buy  it  from,  any  person  whatsoever;  it  is 
not  necessary  that  the  permission  should  be- 
given  to  the  buyer  or  seller ;  Jolly's  Case,  8 
S.  &  M.  145. 

5 1 6.  Same :  Permission  given  for  'purpose 
of  detection.  The  delivery,  by  the  master, 
of  money  to  a  slave,  with  instructions  to 
buy  whiskey  from  a  person  who  he  suspects 
has  been  selling  whiskey  to  his  slave,  contrary 
to  law,  and  for  the  purpose  of  detecting  him, 
does  not  excuse  the  sale  of  the  whiskey  to 
the  slave ;  Ih.        » 

517.  Same.  And  in  such  a  case,  it  will  not 
legalize  the  selling  that  the  master,  with  the 
view  of  detecting  the  prisoner  in  an  illegal 
sale,  and  without  the  prisoner's  knowledge, 
gave  the  negro  permission  to  sell  certain  a»'- 
ticles  to  the  prisoner,  for  which  the  negro  re- 
ceived, in  exchange,  the  liquor;  the  master 
being  present,  also,  without  the  pris'^ner's 
knowledge  (citing  Jolly's  Case,  8  8.  &  M. 
145);  Bond's  Case,  13  S.  &  M.  265. 

518.  Negro  prima  facie  slave.  A  negro  is, 
by  the  laws  of  Mississippi,  prima  facie  a 
slave,  and  if  a  person,  not  the  owner,  take 
up  a  runaway  slave,  with  the  intent  of  felo- 
niously converting  him  to  his  own  use.  know- 
ing, or  having  the  means  of  knowing,  his  mas- 
ter or  owner,  it  will  be  larceny  ;  Coons  Case, 
13  S.  &  M.  246.  See  sub-division  Larceny, 
ante,  405. 

519.  Permission  of  master:  Absence  of 
must  he  averred  and  proved.  It  is  no  offence 
to  sell  vinous  and  spirituous  liquors  to  a  slave ; 
it  is  only  so  when  done  without  the  permission 
of  the  master,  &c. ;  and  hence,  this  want  of 
permission  is  an  essential  part  of  the  offence, 
and  must  be  proven  affirmatively  by  the  State; 
upon  mere  proof  of  the  sale,  the  burden  is 
not  thrown  on  the  accused  to  show  the  per- 
mission;  McGuire's  Case,  13  S.  &  M.  257. 

520.  Express  malice.  The  statute  defining 
the  capital  offence  of  an  assault,  by  a  slave, 
with  intent  to  kill  and  murder  a  white  man 
with  '*  express  malice,"  uses  the  words  ex- 
press malice  as  descriptive  of  the  offence,  and 
they  must  be  used  in  the  indictment ;  the  use 
of  the  words  '*  malice  aforethought,"  will  not 
do,  as  they  include  implied  as  well  as  express 
malice;  and  if  the  jury  in  their  verdict  find 
the  assault  was  with  *'  express  malice,"  it  will 
DOt  aid  the  indictment.  Without  the  use  of 
these  words,  the  offence  will  only  be  a  mis- 
demeanor, and,  on  conviction,  will  be  pun- 
ished as  such  ;  Anihony^s  Case,  13  S.  &  M. 
263. 

621.  Rape  by  slave.  Inhere  was  no  statute 
in  1850,  in  this  State,  punishing  the  offence 
of  rape,  by  a  slave,  on  a  white  female,  unless 
sach  offence  was  embraced  in  sec.  55,  p.  521, 
Hutch.  Code,  which  provided  for  capital  pun- 
ishment where  there  was  an  attempt  to  com- 
mit sach  offence  ;  Wash's  Case,  14  S.  &  M. 
120;  S.  P.,  George's  Case,  8  G.  316.  Our 
statute,  defining  and  punishing  rape,  does  not 
specifically  include  a  rape  by  a  slave  on  a 


female  slave,  and  an  indictment  for  such  an 
offence  is  a  nullity;  George's  Case,  supra. 

522.  Oivnershipof.  AVhether  it  is  essential 
to  the  conviction  of  a  slave  of  a  capital  of- 
fence to  prove  his  ownership  as  laid  in  the 
indictment;  Quaere?  But  if  the  indictment 
charge  that  nw  is  the  property  of  A.,  and 
proof  shows  him  to  be  the  property  of  A. 
and  B.,  it  is  sufficient.  Hence,  in  such  a 
case,  if  thrre  be  proof  tending  to  show  he  is 
the  property  of  A.,  it  will  not  be  error  to  ex- 
clude testimony  on  behalf  of  prisoner  which 
tends  to  show  that  he  belongs  to  A.  and  B., 
since  if  this  were  proven,  it  would  be  of  no 
benefit  to  the  prisoner;  Wash's  Case,  14  S. 
&  M.  120. 

523.  Indictment :  Capital  offence.  It  is 
unnecessary  in  an  indictment  against  a  slave 
for  an  assault  with  intent  to  kill  and  murder 
his  master,  or  employer,  in  resistance  of  legal 
chastisement,  in  order  to  'charge  a  capital 
offence,  that  it  should  be  churjred  to  have  been 
done  with  express  malice  :  Aliter,  where  the 
charge  is  for  an  assault  with  intent  to  kill 
and  murder  a  white  person  not  the  master, 
&c.,  and  not  in  resistance  of  legal  chastise- 
ment (pee  Anthony's  Case,  13  S.  &  M.  263) ; 
Jke's  Case,  1  (J.  525. 

*  524.  Agent:  Surplusage.  An  indictment 
against  a  person  having  control  of  a  slave  for 
permitting  him  to  be  quartered  in  a  city  or 
town  on  a  lot  not  adjoining  that  on  which  the 
defendant  Hved,  is  not  bod,  by  virtue  of  the 
averment  that  the  defendant  was  agent  and 
controller  of  the  slave ;  the  word  agent  in 
that  connection  has  no  meaning,  and  may  be  / 
rejected  as  surplusage ;  Tift's  Ca^e,  1  C 
507. 

525.  Proof:  Statute.  Under  the  3d  sec- 
tion of  the  Act  of  lb50,  to  suppress  trading 
with  slaves,  if  it  be  proven  that  the  slave 
came  out  of  the  prisoner's  house  with  spirit- 
uous liquor  which  he  did  not  take  into  the 
house,  it  will  be  presumed  that  the  prisoner 
knew  of  his  getting  it ;  Murphy's  Case,  6  C 
637. 

520.  Same.  Under  that  act,  neither  the 
identity  of  the  slave  (with  whom  the  traffic 
was  carried  on),  nor  his  ownership,  is  an  in- 
gredient of  the  offence;  but  if  alleged,  they 
must  be  proven;  but  the  same  strictness  is 
not  required  in  the  proof  as  in  proof  of  tho 
corpus  delicti  ;  lb. 

See  a7ite,  296,  304. 

527.  Homicide :  Evidence.  A  slave  in- 
dicted for  the  murder  of  his  overseer,  cannot 
introduce  as  evidence  in  his  derence,  that  the 
deceased,  a  few  hours  before  the  killing,  had 
forced  the  prisoner's  wife  to  submit  to  sexual 
intercourse  with  him.  and  that  this  had  been 
communicated  to  him  before  the  killing ;  Al- 
fred's Case,  8  (i.  296. 

528.  American  slavery.  Slavery,  as  it  ex- 
ists in  the  United  States,  was  unknown  to  the 
common  law  of  England ;  and  hence,  its  pro- 
visions are  inapplicable  to  injuries  inflicted 
on  or  committed  by  slaves  in  this  State ; 
George's  Case,  8  G.  316. 

529.  Same :  Statutes,  Statutory  enactments 
do  not  extend  to  or  include  slaves,  either  to 
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protect  or  punish  them,  nnless  they  be  speci- 
ally uamed  or  be  included  by  necessary  impli- 
cation ;  Ih.  See  ante,  511,  512. 

i)'M),  Master  and  eviployer :  Meaning  of. 
The  pon-in-law  of  a  non-resident  owner  of  a 
plantuiion  and  slaves,  who  resides  on  the 
j)remiReB  and  manages  and  controls  the  slaves, 
though  without  an  agreement  as  to  the  terms 
on  which  this  is  done,  is  a  master  and  em- 
ployer of  the  slaves  within  the  meaning  of  the 
statute  providing  for  the  punishment  of  an 
assault  and  battery  with  intent  to  kill,  by 
slaves  on  their  master  and  employer ;  Jeff's 
Case,  8  G.  321.  And  under  thatstatute,  ihe 
specific  intent  to  kill  is  the  gist  of  the  offence, 
and  must  be  shown,  though  the  unlawful  use 
of  a  deadly  weapon  is  presumptive  evidence 
of  such  intent;  lb.;  S.  P.,  S.  C,  10  G.  593. 

531.  For  rule  regulating  power  of  vmster 
to  subdue  his  rebellious  slavey  and  duty  of 
slave  to  submit  to  masters  aiUhorityy  see 
Oliver's  Case,  KT  G.  526. 

LXXIII.    Special  Yenire.  ' 

532.  Return,  A  return,  "  served  a  true 
copy  of  the  indictment,  venire  facias  and 
venire  on  the  prisoner,"  is  a  sufficient  service 
of  the  panel ;  Shaffer's  Case,  1  H.  238. 

533.  Must  come  from  body  of  the  county. 
A  command  to  the  sheriff*  in  a  special  venire, 
to  summon  a  jury  "  residing  as  near  as  may 
be  to  the  place  where  the  off*ence  was  com- 
mitted," is  ground  for  reversing  the  jutlg- 
ment ;  Jb, 

534.  *'From"  instead  of  "of"  no  objection. 
It  is  no  objection  to  a  venire  facias,  that  it 
commands  the  sheriff*  to  summon  the  panel 
'•  from,"  instead  of  **  of  the  body  of  the 
county  ; "  Woodsides  Case,  2  U.  655.  See 
ante,  3876. 

535.  Power  of  circuit  courts  as  oyer  and 
terminer  courts.  The  circuit  courts  us 
courts  of  oyer  and  terminer,  have  power  to 
issue  writs  tested  and  returnable  within  the 
same  term  ;  and  the  Act  of  1833,  prescrib- 
ing the  mode  of  summoning  and  empanelling 
juries  in  capital  cases,  is  only  declaratory  of 
the  powers  which  the  circuit  courts  before 
possessed  ;  lb.    See  ante,  387a. 

536.  Waiver.  If  the  prisoner  go  to  trial 
without  objecting  that  a  copy  of  the  venire 
and  indictment  had  been  served  on  him  ac- 
cording to  law,  it  is  a  waiver  ;  Lopefs  Case, 
3H.4L9. 

537.  Objection  to  venire.  It  is  no  objec- 
tion to  a  special  venire,  that  the  same  per- 
son's name  appears  on  it  twice,  as  being  sum- 
moned thereon,  it  appearing  to  have  occurred 
from  inadvertence,  without  collusion  or  im- 
proper design;  McCartys  Case,  4  C  299  ; 
S.  P.,  Brownings  Case,  4  G.  48.  A  mistake 
in  the  copy  of  the  special  venire  furnished  to 
the  prisoner,  as  to  the  Christian  name  of  one 
of  the  persons  summoned,  if  unintentional, 
is  no  ground  for  piisoner's  objection  to  pro- 
ceed with  the  trial ;  Browning's  Case,  supra. 

538.  Return.  The  sheriff*  need  not  state 
in  his  return  on  a  special  venire,  that  the 
jurors  are  good  and  lawful  men  of  the  county  ; 

Week's  Case,  2  G.  490. 


539.  Special  venire  is  no  part  of  the  record. 
A  special  vtnire  is  no  part  uf  the  record  in 
a  criminal  case;  Netvcomb's  Case,  S  G.  383. 
See  ante,  486. 

540.  Cause  for  quaJihcU  of  ITie  causes 
for  which  a  special  venire  may  be  qnashed, 
must  be  some  fiaudulent  misconduct  of  the 
officer,  or  some  manifest  error  in  selecting, 
or  summoning,  or  drawing,  not  pursniDg  the 
law.  Hence,  it  is  no  ground  of  quashal,  that 
one  of  the  jurors  named  in  it,  was  not  a  citi- 
zen  of  the  United  States ;  that  would  ha^e 
been  good  cause  of  challentre,  but  is  not  a 
defect  in  the  writ ;  Durrah's  Case,  44  M. 
789. 

LXXIV.    Threats. 

54K  Admissibility  in  evidence.  The  ac- 
cused in  a  charge  ot  homicide,  cannot  pive  iu 
evidence  in  his  defence,  threats  made  by  the 
deceased,  unless  they  were  communicnted  to 
him  before  the  killing;  Newcomb's  Case,  8 
G.  383.     See  ante,  185. 

542.  Deftnce  in  homicide.  Threats  how- 
ever deliberately  made,  do  not  justify  an  as- 
sault and  battery,  much  less  the  taking  of 
life  of  the  party  making  them  ;  Evan's  Cast, 
44  M.  762. 

LXXY.    Time. 

543.  Same.  See  Oliver's  Case,  5  H.  U. 
Need  not  be  proved  as  laid,  unless  an  ingre- 
dient or  descriptive  of  the  off'ence  ;  McCar- 
tys Case,  8  G.  411. 

LXXYI.    Trial. 

544.  Waiver.  If  the  defendant  go  to  trial 
without  obiection,  he  cannot  complain  that 
copies  uf  the  indictment  and  special  venire, 
were  not  served  on  him  according  to  law ; 
Lopet's  Case,  3  H.  4j9  (see  sub-division 
Special  Venire,  ante,  536 ;  citing  Johnson's 
Case,  W.  392) ;  S.  P.,  Durrah's  Case,  44  M. 
789. 

545.  Time  of  trial.  A  prisoner  may  be 
tried  on  an  indictment  at  the  same  term  at 
which  it  is  found  ;  Noe's  Case,  4  H.  330. 

546.  Constitutional  '*  speedy  trial,"  By  a 
speedy  trial,  as  guaranteed  by  the  constita- 
tion  to  a  person  indicted  for  crime,  is  intended 
a  trial  according  to  fixed  rules,  regalations 
and  proceedings  of  law,  free  from  vexatious, 
capricious  and  oppressive  delays,  manufac- 
tured by  the  ministers  of  justice  ;  and  any 
delay  which  necessarily  arises  from  an  obser- 
vance of  these  rules,  is  not  included  in  the 
meaning  of  the  constitution ;  Nixon's  Case, 
2  S.  &  M.  497. 

547.  Two  days  to  examine  indictment  and 
copy  of  venire.  The  statute  of  this  State, 
which  gives  the  accused  a  right  to  examine 
the  indictment,  "at  least  two  entire  days" 
before  the  trial,  intends  thereby  two  entire 
judicial  days,  excluding  from  the  compntatioa 
the  fraction  of  that  day  on  which  it  is  served ; 
lb,  (By  Code  of  1857  and  1871,  reduced  to 
"  one  day.**) 
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548.  Power  of  court  to  continue  case,  with- 
out violating  right  to  speedy  trial.  When  a 
prisoner  indicted  for  mnrder,  demands  a  trial 
at  the  then  present  term  of  the  court,  but  re- 
fuses to  waive  the  two  days  allowed  to  him  to 
examine  the  indictment,  and  after  allowing 
that  time,  the  trial  could  not  commence  before 
Saturday,  the  last  day  of  the  term,  it  was 
held  proper  for  the  court  to  refuse  to  com- 
mence the  trial,  which  could  not  reasonably 
be  expected  to  be  concluded  at  that  term, 
and  to  continue  the  case  till  next  term ;  lb. 

549.  Motions  in  absence  of  priffoner.  The 
fact  that  motions  to  quash  the  venire  facias 
and  for  an  alias  venire  facias  were  made 
after  arraijrnment,  and  before  trial,  in  the 
absence  of  the  prisoner,  and  overruled,  is  no 
ground  for  exception  to  the  verdict.  The 
motions  may  have  been  overruled  because  of 
the  prisoner's  absence;  Kelly  ^  Little's 
Case,  3  S.  &  M.  518. 

550.  A  bsence  of  prisoner  wh  en  sentence  pro- 
nounced. But  the  presence  of  the  prisoner 
is  essential  when  sentence  is  pronounced,  and 
the  record  must  show  affirmatively  his  pres- 
ence ;  if  it  do  not,  the  High  Court  will  set 
aside  thejudgment  and  remand  the  cause  that 
judgment  may  be  properly  pronounced;  Jb. 

551.  Same.  In  a  trial  for  murder,  the  rec- 
ord must  show  affirmatively  the  presence  of 
the  prisoner  during  the  whole  trial ;  and  the 
fact  that  the  record  shows  he  propounded 
a  question  to  a  witness  on  the  trial,  will 
not  show  his  presence,  since  he  may  have 
propounded  the  question  in  writing ;  Scragg's 
Case,  8  S.  &  M.  722. 

552.  Same:  How  waived.  Defendant's 
right  to  be  present  when  the  verdict  is  re- 
turned in  a  felony  case,  is  waived  by  his  vol- 
untary escape  or  withdrawal  from  the  court 
room  during  the  trial;  Price's  Case^  1  G. 
631. 

553.  Lesser  offence  in  greater.  Where  the 
prisoner,  indicted  for  an  assault  and  battery 
with  intent  to  kill  and  murder,  is  convicted 
of  an  assault  with  intent  to  commit  man- 
slaughter, he  is  entitled  to  be  discharged; 
the  verdict  being  a  good  acquittal  of  the 
offence  charged,  and  insufficient  to  convict  of 
the  offence  it  finds,  since  that  is  different 
from,  and  not  an  inferior  degree  of  the  charge 
in  the  indictment ;  Morman's  Case^  2  C.  54. 

554.  Prisoner  must  plead  before  trial.  It 
will  be  error  to  try  a  prisoner  until  he  has 
first  pleaded  to  the  indictment;  Sortorius' 
Ca.se.  2  C.  602.     See  ante.  25,  462. 

555.  Verdict  set  aside  does  not  open  counts 
on  which  prisoner  was  acquitted.  Where  un- 
der an  indictment  for  murder,  the  prisoner  is 
convicted  of  manslaughter,  this  is  in  effect 
aD  acquittal  of  murder;  and  if  the  verdict 
for  manslaughter  be  set  aside  by  the  High 
Court,  the  verdict  of  acquittal  will,  neverthe- 
less, stand,  as  the  writ  of  error  did  not  extend 
to  the  verdict  so  far  as  it  was  an  acquittal, 
bat  only  to  so  much  of  it  as  was  against  the 
prisoner;  Hurt's  Case,  3  C.  378.  See  an^e, 
451. 

556.  Righi  of  court  to  disharge  in  felony. 
The  court  has  the  right  to  discharge  a  jury 


in  a  felony  case,  without  the  prisoner's 
consent,  when  the  ends  of  public  justice  re- 
quire it,  but  the  right  must  be  exercised 
with  the  greatest  caution  and  only  under 
urgent  circumstances,  and  for  plain  and  ob- 
vious causes;  Prices  Case,  7  G.  531;  8.  P., 
Josephines  Case,  10  G.  613. 

557.  Same:  Action  of  court  below  pre- 
sumed ripht.  When  the  record  merely  shows 
that  the  jury  were  discharged  from  rendering 
their  verdict,  without  stating  the  circumstan- 
ces under  which  it  was  done,  the  action  of 
the  court  below  will  be  presumed  correct ; 
lb. 

559.  Right  to  compel  prosecutor  to  elect  on 
which  c(iU7it  to  proceed.  When  the  indict- 
ment contains  two  counts  charging  distinct 
offences,  the  prisoner  has  no  rijiht  to  compel 
the  prosecutor  to  elect  on  which  he  will  pro- 
ceed, but  the  court  in  its  discretion,  may  do 
so ;  Strawhem  &c  Grizzles  Case,  8  G.  422 ; 
citing,  Sarah's  Case.  6  C  267. 

560.  Offence  included  within  another.  By 
art.  305,  sec.  62,  p.  622,  of  Rev.  Code  of 
1857,  §  2809,  Code  of  1871,  the  defendant  in 
a  criminal  case,  may  be  convicted  of  any 
offence  necessarily  included  in,  and  a  constitu- 
ent part  of  the  offence  charged  in  the  indict- 
ment; and  hence,  under  an  indictment  for  an 
assault  with  intent  to  kill,  the  defendant  may 
be  convicted  of  a  common  assault  without 
such  intent;  Gipson's  Case,  9  G.  295. 


TiXxVlI.  Twice  in  Jeopardy. 

See  sub-division  Autrefois  Acquit  and 
Convict. 

561.  Invalid  indictment.  A  conviction  or 
acquittal  on  an  invalid  indictment,  is  no  bar 
to  a  second  pro.<?ecution ;  and  hence,  an  ac- 
quittal on  an  i.ndictment  for  stealing  a  negro 
man.  is  no  bar  to  a  second  prosecution  for 
stealing  a  negro  man  slave  ;  McGraw's  Case, 
W.  208;  S.  P.,  Kohlheiner's  Case,  10  G. 
548. 

562.  Right  of  court  in  felony  to  discharge 
jury  without  prisoners  coi^ent.  In  a  felony 
not  capital,  if  the  jury  are  unable  to  ngree 
when  the  term  of  the  court  is  about  to  ex- 
pire, they  may  be  discharged  without  the  con- 
sent of  the  accused,  and  this  may  be  done 
even  in  a  capital  case  when  there  is  a  strict 
necessity  for  it;  Moore s  Case,  W.  134; 
S.  P..  Pnce'sCase,  7  G.  531 ;  Josephine's  Case, 
10  G.  61.3.     See  ante.  63,  556. 

563.  Plea  must  allege  either  conviction  or 
acquittal.  A  plea  of  former  jeopardy  which 
does  not  allege  either  a  conviction  or  acquit- 
tal, is  not  good;  Hare's  Case,  4  H.  187  ;  S. 
P..  Price's  Case.  7  G.  531.  The  constitutional 
rule  which  protects  from  being  put  twice  in 
jeopardy  of  life  or  limb  for  the  same  offence, 
means  that  no  person,  after  acquittal  or 
conviction,  shall  be  tried  again  for  that  of- 
fence; it  does  not  prohibit  the  court  from 
discharging  the  jury  in  a  criminal  case  from 
giving  a  verdict ;  Price's  Case,  supra  ;  S.  P., 
Josephine's  Case,  10  G.  613. 
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LXXVm.  Venue. 


564. .  When  certiorari  may  be  awarded,  A 
certiorari  may  be  awarded  by  the  court  to 
which  the  venue  is  changed  to  complete  a  de- 
fective record,  and  this,  too,  after  verdict; 
Lopei''s  Case,  3  H.  429.     See  ayite,  86,  87. 

^65.  Clerk's  ceiiificate.  A  separate  cer- 
tificate of  the  clerk  to  each  paper  id  the 
record  on  change  of  venue  is  suflScient,  and 
if  he  style  them  "  originals."  it  is  only  a 
clerical  error;  lb.    See  ante,  477. 

566.  Prisoner  estopped  to  sat/  change  is 
not  made  on  sufficient  evidence.  The  ]»ris- 
oner  cannot  object  that  an  order  for  a  change 
of  venue,  made  on  his  application,  is  not  sup- 
ported l)y  proper  proof.  The  court  had  juris- 
diction to  make  the  order,  and  its  judgment 
on  the  proof  is  crnclusive;  lb. 

567.  Count  If  where  indictment  was  found. 
The  offence  must  be  proven  to  have  been 
commiited  in  the  county  in  which  the  indict- 
ment was  found,  or  the  court  will  have  no 
jurisdiction,  and  if  the  bill  of  exceptions 
certify  that  it  contains  all  the  evidence,  and 
there  be  no  proof  of  venue  in  it.  the  verdict 
will  be  set  aside,  though  no  objection  was 
made  on  that  point  in  the  court  below; 
Vanghan's  Case.  3  S.  &  M.  553  {^eeante,  8(») ; 
S.  P.,  Coons  Case.  13  8.  &  M.  246. 

568.  Same.  But  this  may  be  shown  by  cir- 
cumstances, and  in  this  case  the  prisoner  was 
found  in  possession  of  a  stolen  slave  in  Mo- 
bile, Alabama,  ten  days  after  his  and  the 
slave's  disappearance  from  Wilkinson  couniy, 
Mississippi,  where  they  both  resided,  and  the 
court  reviewed  all  the  circumstances,  and 
concluded  that  proof  of  the  larceny  in  Wil- 
kinson  couniy  was  suflficient ;  Coon's  CasCy 
13  S.  k  M.  246 ;  S.  P.,  Riggs  Case,  1  G.  6;J.">. 
Venue  may  be  proved  by  circumstances,  and 
reference  to  localities  familiar  to  the  jury; 
Bigg's  Case,  sunra, 

569.  Proof  of  venue  essential.  If  a  party 
be  convicted  of  an  offence,  without  proof  of 
the  fact  that  it  was  committed  in  the  county 
in  which  the  venue  is  laid,  the  verdict  and 
judgment  will  be  void.  This  proof  is  essen- 
tial ;  Green's  Case,  I  0.  509. 

570.  Certified  copies.  On  a  change  of  venue, 
not  the  original  but  only  certified  copies  of 
the  papers  are  transmitted,  and  in  such  case 
tne  defendant  is  tried  on  the  copy  of  the 
indictment ;  Browning's  Case,  1  (i.  656 ;  S. 
P.,  Browning's  Casc^  4  G.  48. 

571.  Record  transmitted.  Also  in  case  of 
change  of  venue,  the  record  transmitted  must 
appear  to  be  a  record  of  the  proceedings 
upon  the  indictment  on  which  the  pris^oner  is 
tried ;  Jenkins'  Case,  1  G.  408. 

572.  Ex  parte  affidavits  not  conclusive  of. 
On  an  applicaiion  lor  a  change  of  venue,  the 
court  may  examine  witnesses  to  ascertain  if 
there  be  good  ground  for  it ;  W^'ek's  Case,  2 
G.  490  ;  S.   P.,  ,Uask's  Case,  3  G.  406. 

573.  Exceptions  to.  That  exceptions  to 
safficiency  of  proof  of  venue  must  be  specific, 
see  Hamilton  s  Case,  6  G.  210.  See  ante, 
567. 


LXXIX.  Verdict. 

See  sub-divisions.  Jury.  Indictment  ' 
574.  Seeded  verdict.  By  assent  of  parties, 
or  direction  of  the  court,  ttie  iury  may  bring 
in  a  sealed  verdict,  deposit  it  wiih  the  clerk, 
and  then  separate  before  it  is  opened  and  read; 
Friars  Case,  3  H.  422.  But  in  such  case 
the  jury  must  be  present  when  it  is  read,  and 
must  then  assent  to  it,  and  they  may  then  be 
polled,  and  if  any  disagree  they  are  sent  out 
again  to  deliberate  ;  lb. 

•>7:).  Juror  cannot  impeach.  The  affidavit 
of  a  juror  cannot  be  heard  to  impeach  his 
verdict,  for  instance,  that  he  agreed  to  the  ver- 
dict on  condition  that  his  fellows  would  si^n 
a  letter  to  the  judge,  recommending  a  new 
trial ;  lb.     See  ante,  397. 

576.  Degrees  of  crime.  When  there  are 
degrees  in  the  crime,  the  verdict  must  show 
in  which  of  the  degrees  the  defendant  is 
guilty;  Thomas'  Case,  b  H.  20.  See  ante. 
489. 

577.  General  verdicts  of  guilty:  Several 
counts.  A  general  verdict  of  guilty  is  good, 
if  there  be  one  or  more  good  counts  in  the 
indictments,  though  there  be  a  bad  count; 
Millers  Case,  5  H.  250;  S.  P.,  Scott's  Case, 
2  G.  473.     See  ante,  314. 

578.  Same.  When  there  are  several 
counts,  and  the  verdict  be  guilty  as  to  some, 
and  there  be  no  special  finding  as  to  the 
others,  the  verdict  will  be  good,  and  will  be 
considered  as  a  verdict  of  acquittal  on  the 
counts  on  which  there  was  no  finding;  Swin- 
ney's  Case.  8  8.  &  M.  576 ;  Morris'  Case,  S 
S.  &  M.  762. 

579.  Same.  If  there  be  a  good  count  in 
an  intliciment,  and  the  verdict  of  conviction 
be  on  it;  it  is  no  objeciion  that  a  bad  couut 
be  joined  with  it ;  Brantley  s  Case,  13  S.  & 
M.4(;8. 

5H0.  Satne.  And  so  if  the  verdict  he 
general  without  specifying  on  which  count  it 
is  found,  it  will  be  good,  for  it  will  be  re- 
ferred to  the  good  count,  and  this  is  the  rule 
in  all  classes  of  offences,  ii.cludiug  capital 
felonies.  Wash's  Case,  14  S.  &  M.  120. 
See  ante.  597. 

581.  Greater  including  lesser.  When  an 
accusation  includes  an  offence  of  an  inferior 
degree,  the  jury  may  discharge  the  prisoner 
of  the  higher,  and  convict  of  the  lesser,  and 
a  general  verdict  of  conviction  of  the  lesser 
is  an  acquittal  of  the  higher,  though  there 
be  no  express  finding  as  to  it;  Kiiig's  Case, 
5  H.  730;  S.  P..  Ifeward's  Case,  13  S.  &  M, 
261  ;  Hurt's  Case,  3  C.  378. 

582.  Verdict:  Severed  counts.  When  the 
indictment  is  for  grand  larceny  (a  felony), 
in  one  count  and  for  receiving  stolen  goods 
in  another  couut,  and  the  verdict  is  general 
on  both  counts,  but  finds  the  value  of  the 
property  to  be  of  such  an  amonnt  as  noakes 
it  petit  larceny,  and,  therefore,  a  misdemeanor 
at>  to  larceny,  but  it  still  is  a  felony  when  ap- 

Fdied  to  the  count  for  receiving  the  goods 
as  to  which  the  offence  is  felony  whatever  be 
the  value  of  the  goods),  no  judgment  can  he 
rendered ;  for  the  court  cannot  know  whether 
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the  party  is  convicted  of  a  felony  or  a  mis- 
demeanor ;  Jenkins'  Case,  41  M.  582. 

583.  Ambiguous  or  doubtful  verdict  may 
be  inquired  of  by  judge.  If  there  be  any 
doubt  or  uncertainty  in  the  language  em- 
ployed by  a  jury  in  returning  their  verdict, 
the  judge  may  make  such  inquiry  of  them  as 
will  enable  him  to  understand  their  will  and 
intention,  and  may  then  direct  the  verdict 
thus  ascertained  to  be  recorded ;  Oipson's 
Case,  9  G.  295;  S.  F.,  Slave's  Case,  42  M. 
331. 

584.  Descriptive  words  in  a  verdict  do  not 
vitiate.  Where  the  verdict  convicts  the  ac- 
cused of  an  offence  for  which  he  could  be  prop- 
erly tried  under  the  indictment,  the  unneces- 
sary addition  of  words  descriptive  of  the 
character  of  the  offence  in  point  of  aggrava- 
tion, will  not  vitiate  it;  and  hence,  under  an 
indictment  for  an  assault  with  intent  to  kill 
and  murder,  a  verdict  of  *'  guilty  of  an  assault 
in  the  attempt  to  commit  manslaughter"  is 
good,  for  the  verdict  is  a  good  finding  as  to 
the  assault ;  the  descriptive  words  may  be 
treated  as  surplusage ;  lb. 

LXXX.  Witness. 

See  sub-division  Evidence,  174,  175,  176, 
177,  178,  179, 180,  181,  170. 

585.  Prosecutor :  Competency  of.  The 
prosecutor,  though  liable  for  costs,  if  prose- 
cution be  frivolous,  is  a  competent  witness 
lor  the  State  ;  Blennerhassef's  Case,  W.  7. 

586.  Co-defendants,  competency  of  When 
several  defendants  are  tried  jointly  for  the 
same  offence,  though  on  separate  indictments, 
one  is  not  a  competent  witness  for  the  other, 
unless  no  proof  of  guilt  is  offered  against  the 
defendant  proposed  as  a  witness;  lb, 

587.  Voluntary  withdrawal  of  The  vol- 
untary withdrawal  of  a  witness  subpoenaed  on 
behalf  of  the  Slate,  is  no  ground  for  a  new 
trial,  especially  where  his  testimony  is  not 
shown  to  he  material  for  the  defendant ;  lb. 
See  ante,  432. 

588.  Statutory  capacitaiton  of  Under  the 
statute  of  this  Stale,  providing  that  no  con- 
viction for  any  offence,  excepting  perjurv  and 
subornation  of  perjury,  shall  disqualify  or 
render  such  person  incompetent  to  be  a  wit- 
ness in  any  case,  civil  or  criminal,  but  the 
conviction  should  only  go  to  his  credibility;  it 
was  held  that  a  principal  found  guilty  of  mur- 
der and  condemned  to  be  hanged,  was  a 
competent  witness  against  a  person  indicted  as 
accessory  before  the  fact  to  the  same  murder. 
The  statute  was  designed  to  remove  disabil- 
ity ;  mere  conviction  never  disqualified;  it 
was  the  judgment  which  disqualified ;  the 
statute  must,  therefore,  be  considered  to  have 
reference  to  the  judgment;  Keithler's  Case, 
10  S.  &  M.  192.  And  since  the  foregoing 
statute,  a  condemned  principal  is  a  competent 
witness  against  the  accessory,  and  the  jury 
are  the  judges  of  his  credibility;  2b.  See 
ante,  7. 

589.  Weight  and  value  of  testimony  of  ac- 
complice. A  voluntary  confession  made  by 
the  accused,  setting  out  the  circumstances  in 


detail  of  the  transactions  under  invest iea- 
tion  against  him,  is  entitled  to  but  little 
weight,  as  it  is  but  natural  that  one  accused 
of  crime  should  endeavor  to  palliate  his  guilt 
by  excuses;  and  if  a  different  statement  should 
be  afterwards  made  by  the  party  as  a  witness 
under  oath;  and  when  he  is  under  sentence 
of  death,  it  will  be  for  the  jury  to  sav  whether 
they  will  believe  him  on  account  of  such  dis- 
crepancies ;  lb. 

590.  Mode  of  discrediting.  It  is  not  com- 
petent, in  Older  to  discredit  a  witness  in 
a  criminal  case,  to  introduce  the  statement  of 
the  witness  as  taken  down  by  the  judge  who 
tried  the  case  on  habeas  corpus,  unless  the 
statement  was  read  over  to  him,  and  signed 
by  the  witness,  the  judge  not  being  required 
by  law  to  take  down  the  whole  evidence,  but 
onlv  its  substance  when  desired  bv  one  of  the 
parties ;  Nelm's  Case.  13  S.  &  M.'500. 

591.  Cross-examination :  Lending  ques- 
tions. A  witness  may,  on  cross-examination, 
be  asked  leading  questions ;  Bolt's  Case,  2  C 
445. 

592.  Interested  witness.  In  criminal,  as 
well  as  civil  cases,  a  person  interested  in  the 
event  of  the  suit  or  prosecution,  as  where  he 
is  to  receive  a  part  of  the  penalty  or  forfeiture, 
as  a  general  rule  is  not  a  competent  witness  ; 
Murphy's  Case,  6  0.  637. 

593.  Same.  But  to  this  rule  there  are  many 
recognized  exceptions,  as  old  as  the  rule 
itself;  and  one  of  these  isi  if  the  statute  cre- 
ating the  offence  can  receive  no  execution 
unless  a  party  interested  be  allowed  as  a  wit- 
ness, this  will  be  construed  as  a  legislative 
capacitation  of  such  party  as  a  witness ;  so 
cases  of  necessity,  where  no  other  evidence 
can  reasonably  be  expected ;  and  so,  if  a 
person  who  is  to  receive  a  reward,  either 
from  the  State  or  private  party,  is  competent ; 
lb. 

593a.  Traffic  with  slaves.  The  illicit  traffic 
with  slaves,  has  always  been  difficult  to  sup- 
press, as  it  was  generally  done  in  secret.  The 
Legislature  has  passed  stringent  laws  to  sup- 
press it,  and  finally  gave  th^  prosecutor  one- 
half  the  fine  on  conviction.  Owing  to  the  diffi- 
culty and  necessity,  it  is  to  be  presumed  that 
the  Legislature  did  not  intend  by  that  pro- 
vision, to  narrow  the  means  of  detecting  guilt , 
but  to  stimulate  and  encourage  efforts  to  that 
end,  and  hence,  that  they  intended  to  capa- 
citate the  prosecutor  as  a  witness ;  lb. 

LXXXI,  Writ  of  Error. 

•  594.  Clerks  of  Circuit  Court  cannot  grant 
in  criminal  cases.  Clerks  of  the  Circuit  Court 
cannot  grant  writs  of  error  in  criminal  cases ; 
the  writs  in  such  cases  can  issue  only  on  the 
fiat  of  a  judge  or  court,  and  of  competent 
jurisdiction;  Rockhold's  Case,^  H.291.  See 
post,  594a. 

594a.  Same :  Appeal.  No  appeal  to  the 
High  Court  lies  in  a  criminal  cusp  ;  a  writ  of 
error  is  allowed  only,  after  final  judgment  on 
verdict;  and  under  the  statute  H.  &  H.  538, 
§  40,  it  is  allowable  then,  not  as  u  nmtter  of 
right  by  the  clerk,  but  only  upon  the  fiat  of 
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a  competent  officer;  Loftins  Case,  11  S.  A 
M.  3.58.  Act  of  December  3d,  1858,  provides, 
*•  That  hereafter  writs  of  error  in  all  criminal 
oases,  should  be  writs  of  rijrht  in  the  several 
coanties  of  this  State,  subject,  however,  to 
the  rules  and  regulations  respecting  the  issu- 
ance of  such  writs,  prescribed  by  art.  308,  of 
chap.  64,  of  Code  of  1857."  Session  Laws 
of  1^5S,  p.  178.  Sec  Code  of  1871,  U  2841, 
2842. 


595.  State  not  entitled  to.  The  State  is  not 
entitled  to  a  writ  of  error  in  a  criminal  case. 
In  this  case  the  court  below  quashed  an  in- 
dictnent,  because  the  person  whose  name  was 
marked  as  prosecutor,  stated  to  the  court 
that  it  was  done*  without  his  authority  or  con- 
sent, and  the  district  attorney  excepted,  and 
sued  out  the  writ,  and  it  vvas  dismissed ;  Amler^ 
son's  Case,  3  S,  &  M.  751, 
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I.  Aocomits  and  Aooonnting. 


1.  When  account  decreed.  No  acconnt 
should  be  decreed  unless  ao  indebtedness,  on 
the  part  of  the  defendant,  appears  at  the 
hearing;  Stamps  v.  Bracey,  1  H.  312.  It 
should  not  be  ordered,  unless  the  facts  in  re- 
lation to  it  be  put  in  issue  by  the  pleadings, 
and  there  be  also  some  proof  tending:  to  show 
the  truth  of  the  facts  as  allep^ed  by  ihe  party 
seekinjc  the  account ;  McLoskey  v.  Gordon, 
4  C.  260. 

2.  Interlocutory  decree  to  account.  There 
is  no  necessity  for  an  interlocutory  decree  to 
account  where  the  parties  have  ajrreed  on  a 
tinal  settlement,  unless  there  is  prrouod  laid 
for  surcharging  and  falsifying  the  account 
stated ;  and  to  do  this,  a  general  charge 
of  error  in  the  settlement  will  not  do;  some 
particular  error  must  be  specified  ;  Calvit  v. 
Markham,  3  IT.  348.  And  so,  when  an  agent 
has  been  appointed  by  the  parties  to  settle 
the  accounts  between  them,  and  the  settle- 
ment mavie  by  him,  though  not  final,  is  yet 
sufficient  to  show  the  complainants  right  to 
the  sum  he  sues  for,  an  interlocutory  decree 
to  account  is  unnecessary ;  lb. 

3.  The  remedy  in  equity.  In  matters  of 
account  extending  over  a'variety  of  transac- 
tions, the  remedy  for  an  account  is  deemed 
more  ample  and  complete  in  a  court  of  equity 
than  in  an  action  at  law ;  and,  besides,  it 
tends  to  prevent  multiplicity  of  suits,  and  for 
this  reason  the  jurisdiction  is  sustained ; 
Watt  v.  .Conger,  13  S.  &  M.  412.  8ee  Fraudu- 
lent Assignment,  93,  94. 

4.  Jurisdiction  of  equity.  A  court  of 
equity  has  jurisdiction  to  entertain  a  bill  by 
the  widow  against  the  heir  for  an  account  of 
rents  and  mesne  profits  accruing  from  her 
dower  interest,  before  assi^jnment  of  her 
dower  ;  and  havinf^  jurisdiction  for  this  pur- 
pose, the  court  will  proceed  to  take  the  ac- 
count also  for  the  rents  and  profits  accruing 
after  the  assignment.  The  jurisdiction  is 
maintainable  in  such  a  case,  on  these  grounds  : 
Ist.  Where  improvements  have  been  made  by 
the  heir,  whereby  the  value  of  the  rent  has 
been  increased.  2.  Where  there  are  several 
heirs,  and  they  have  not  held  jointly,  but 
each  heir  has  held  for  separate  and  distinct 
portions  of  lime ;  Turner  v.  Morris,  5  0.  733. 
For  rule  as  to  retaining  bill  for  full  relief,  see 
post  J  ^ii.  et  seq, 

5.  Informal  error  in  decree  for  an  account. 
It  is  no  objection  to  an  order  in  a  suit  by  the 
husband  and  wife,  directing  the  taking  of  an 
account  for  rents  due  the  wife,  that  in  it,  the 
wife  is  stated  to  be  the  complainant ;  the 
error  is  merely  in  matter  of  form,  and  does 
not  vitiate  the  decree ;  Turner  v.  Morris,  5 
0.  733. 

6.  Rule  of  damages  in  account  where  there 
has  been  fraud.  In  taking  an  account  where 
complainant  and  defendant  were  jointly  in- 
terested in  a  lot  of  cotton,  and  the  contract 
of  joint  ownership  was  rescinded  on  account 
of  the  fraud  of  the  defendant ;  the  cotton 
which  the  defendant  thus  got  by  fraud  and 
applied   to  his  own  use,  will  be  charged  to 


him  at  the  highest  market  price,  between 
the  time  he  took  the  cotton  and  the  staling 
of  the  account;  Ftdton  v.  Goodman,  40 
M.  593. 

7.  The  notice  of  taking  an  account.  Ex- 
cept in  cases  where  the  account  is  taken  on 
the  facts  as  they  appear  in  the  pleadings  of 
the  parties,  or  where  there  is  merely  a  cal- 
culation of  interest  to  be  made,  the  commis- 
sioner taking  the  account  should  give  notice 
to  the  parties  interested,  of  the  time  and 
place  of  taking  the  same;  and  if  he  fail  to 
do  so,  it  will  be  error  to  confirm  his  report ; 
Felder  v.  Wall,  4  0.  595.  No  notice  is  neces- 
sary where  the  taking  of  the  account  is  a 
mere  matter  of  computation ;  if  there  he 
errors  in  the  computation,  they  can  be  cor- 
rected on  the  motion  to  confirm  the  report; 
Knox  V.  Bank  of  United  States  4  C.  6.i.i. 
Notice  is  unnecessary  where  the  account  is 
taken  on  ih(*  facts  appearins;  in  the  pleadinirs; 
Cobb  V.  Duke,  7  G.  6n.  Notice  is  unneces- 
sary  to  take  an  account  on  a  decree  foreclos- 
ing a  mortgage,  or  enforcing  a  vendor's  lien 
(see  Rev.  Code  of  1857,  p.  547,  art.  48; 
Kilcrease  v.  Lum,  7  G.  569.  See  post,  97, 
105. 

7a.  Stating  account.  A  bill  was  filed  for 
an  account,  and  with  it  was  filed  a  bill  of 
items,  and  the  bill  was  proven  in  the  course 
of  the  proceedings  by  a  competent  witness, 
of  the  taking  of  whose  deposition  the  defend- 
ant  had  notice;  a  pro  confesso  was  also  en- 
tered for  want  of  answer.  The  matter  of  the 
account  was  then  referred  to  a  master  to  as- 
certain the  amount  due,  who  took  the  account 
without  notice  to  the  defendant  and  reported 
a  sum  due  to  complainant,  whereupon  the  bill 
was  set  down  for  hearing  on  bill  pro  confesso, 
proof,  and  report  of  the  master,  and  a  final 
decree  was  rendered  ;  Held,  that  the  proceed- 
ings were  regular  (citing  K^iox  v.  BoJik  of 
United  States ;  Felder  v.  Wall,  supra  ); 
Chapman  v.  Evans.  44  M.  113. 

76.  Same :  Where  notice  held  necessary. 
The  complainant  repre.««ented  to  the  defend- 
ant that  he  only  sought  by  his  bill  a  rescission 
of  the  contract,  and  a  recovery  of  the  land, 
and  thereupon  the  defendant  under  the  advice 
of  counsel,  declined  to  defend,  and  a  pro  con- 
feftso  was  entered,  and  thereupon  the  matter 
was  referred  to  a  master,  who  reported  an 
amount  due  from  the  defendant  to  complain- 
ant for  mesne  profits,  which  report  was  con- 
firmed without  notice  to  defendant:  Held,  on 
these  grounds,  that  the  defendant  was  entitled 
to  have  the  decree  set  aside;  Williams  v. 
Duncan,  44  M.  37  >. 

8.  Hotv  objections  rnade  to  the  arxount. 
When  the  decree  is  correct,  as  to  the  princi- 
ples upon  which  an  account  is  ordered  to 
be  stated,  objections  to  the  account  will 
not  be  noticed  in  the  High  Court,  unless 
exceptions  were  filed  in  the  court  below; 
Williamson  v.  Downs,  5  G.  402.  See  porf, 
107. 

9.  Stating  account  on  bill  to  redeem. 
"Where  a  mortgage  is  made  to  secure  an  un- 
fixed and  unsettled  indebtedness,  from  the 
mortgagor  to  the  mortgagee,   it  is  proper,  on 
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R  bill  by  tlie  former  to  redeem,  to  examine  all 
the  matters  of  dealing  between  the  parties 
previous  to  the  mortfrage,  except  such  as 
appear  to  have  been  settled  ;  Ih. 

10.  Practice  where  there  are  three  audi- 
tors. Where  an  account  is  referred  to  three 
auditors,  it  is  not  a  valid  objection  to  the 
report,  that  one  of  the  auditors  was  not  noti- 
fied to  attend ;  and  if  the  objection  were 
good,'  it  should  have  been  made  before  the 
auditors ;  Davis  v.  Foley.  W.  43. 

10a.  Account  necessary  on  pro  confesso. 
A  final  decree  on  pro  confesso  on  a  bill  to 
enforce  a  vendor's  hen,  without  first  an  order 
of  reference  to  a  master  to  state  an  account, 
showing  the  amount  due,  is  erroneous  ;  Free- 
man V.  Ledhetter,  43  M.  165  ;  Beville  v.  Mc- 
intosh, 41  M.  516. 

II.    Amendment. 

See  sub-division  Supplemental  Bill. 

11.  Discretionary:  Not  assignable  for 
error.  The  allowance  of  amendments  is  in  the 
discretion  of  the  conrt  below,  and  cannot  be 
assigned  for  error  in  the  High  Court.  In  this 
case,  after  a  demurrer  was  put  in.  the  court 
allowed  the  complainant  to  amend  by  insert- 
ing the  name  of  another  as  co-complainant ; 
Tanner  v.  Hicks,  4  S.  &  M.  294  ;  S.  P.,  Truly 
V.  Lane,  7  S.  &  M.  325.  But  the  chancellor, 
in  the  allowance  or  refusal  of  amendments  to 
the  pleadings,  must  exercise  a  sound  discre- 
tion, taking  into  consideration  the  laches  of  the 
applicant,  the  delay  arising  from  the  amend- 
ment, and  the  costs  ;  and  his  refusal  to  allow 
an  amendment,  may  be  assigned  as  error.  In 
this  case  his  refusal  to  allow  an  amendment, 
which  was  necessary  to  bring  the  merits  of 
the  case  before  the  court,  was  held  erroneous; 
Parker  v.  Bacon,  4  0.  425.  The  allowance 
of  the  amendment  must,  however,  be  excepted 
to,  or  it  will  not  be  noticed ;  Pass  v.  McRea, 
1  G.  143. 

12.  Principles  of  allowing  amendments. 
Amendments  should  be  liberally  allowed  up 
to  the  time  of  trial ;  Moss  v.  Davidson,  1  S. 
&  M.  U2;  except  when  the  bill  is  under 
oath,  amendments  are,  as  a  general  rule, 
allowed  until  the  proofs  are  closed ;  Hunt  v. 
Walker,  40  M.  590.  Where,  however,  an 
injunction  has  been  granted  and  dissolved,  it 
is  doubtful  whether  a  new  injunction  ought  to 
be  granted  on  an  amended  bill,  then  filed, 
except  upon  newly  discovered  evidence,  or  on 
facts  not  known  when  the  original  bill  was 
filed ;  Moss  v.  Davidson,  supra. 

1'3.  Time  of  application  to  amend  the  hill. 
After  the  decisi*»ii  of  the  court  sustaining  a 
demurrer  for  want  of  equity  on  the  face  of 
the  bill,  it  is  too  late  to  apply  for  leave  to 
amend;  McComas  v.  Minor,  W.  513.  But 
this  is  not  the  rule  now;  in  this  case,  the 
High  Court,  on  reversing  a  decree  in  favor  of 
complainant,  and  sustaining  a  demurrer  to 
the  bill,  remanded  the  cause,  with  directions 
to  allow  the  complainant  to  amend  if  he  saw 
proper ;  Eckford  v.  Halbert,  I  G.  273.  It 
is  too  late,  two  years  after  the  answer  has 
been  filed,  and  after  the  cause  has  been  set 


down  for  hearing,  for  a  motion  to  amend  the 
bill,  bv  inserting  a  new  charge  in  it ;  Vertner 
v.  Grimth.  W.  414. 

14.  Time  of  amending  answer.  It  is  too 
late  to  apply  for  leave  to  amend  the  answer, 
when  the  chancellor  is  about  signing  the  final 
decree;  Bnmham  v.  Huffihan,  W.  381. 

15.  Nature  of  the  ai)iendment.  In  a  bill 
filed  to  set  aside  a  sale  of  slaves,  made  un- 
der a  mortgage,  the  names  of  the  slaves 
were  omitted,  and  it  was  held  proper  to 
allow  the  complainant  to  nnieiid,  by  inserting 
their  names;   Trotter  v.  White,  4  C.  S. 

1(>.  Same.  After  a  cause  was  tried  on  bill, 
answer  and  proof,  and  a  decree  rendered,  dis- 
missing the  bill,  an  appeal  was  taken,  and 
the  dt'cree  reversed,  and  an  opinion  delivered 
by  the  High  Court,  settling  the  principles  of 
the  case,  and  tlie  cause  remanded  to  the 
Chancery  Court,  to  be  proceeded  in,  accord- 
ing to  the  principles  so  settled.  After  this, 
the  complainant  applied  to  the  Chancery 
Court  for  leave  to  file  an  amendment  to  his 
bill,  by  which,  he  merely  varied  the  phasis  of 
the  facts  stated  in  the  original  bill,  and  not 
introducing  anything  which  was  discovered 
since  the  original  bill  was  filed :  Held,  that 
the  amendment  would  not  be  allowed  ;  Han- 
num  V.  Cameron,  12  S.  &  M.  509.  Nor  will  an 
amendment  to  the  bill  be  allowed,  in  which 
no  material  fact  is  charged,  not  contained  in 
the  original ;  Richardson  v.  Wolfti,  2  G.  616. 

17.  Leave  to  amend  must  he  asked.  It  is 
not  the  duty  of  the  chancellor,  upon  sustain- 
ing a  demurrer  to  a  bill,  upon  the  ground, 
that  the  facts  upon  which  complainant  seeks 
relief,  are  not  formally  and  "sufficiently 
pleaded,  to  allow  of  his  own  motion,  the  com- 
plaiuant  to  amend.  If  liberty  to  amend  be 
desired,  it  should  be  applied  for.  In  such  a 
case,  if  no  leave  to  amend  be  applied  for, 
the  bill  should  be  dismissed  without  preju- 
dice ;     Alexander    v.  Moye,  9  G.  640. 

18  Necessify  for  amen  iment.  Where  a 
foreign  guardian  has  instituted  a  suit  in  chan- 
cery, without  first  giving  bond,  as  required 
by  the  Act  of  1854,  ch.  2.  ?  4,  he  may  after- 
wards perfect  his  right,  by  complying  with 
the  act;  and  if  he  do  so,  he  must  show  it,  by 
an  amended  bill;  the  mere  filing  with  the 
record,  the  evidence  of  his  compliance  will 
not  do ;   Grist  v.  Forehand.  7  G.  09. 

19.  Leave  to  amend  nvist  appear  in  the 
record.  No  alteration  or  amenument  can  be 
allowed  in  any  pleading,  or  other  matter  that 
has  become  a  part  of  the  record,  unless  upon 
the  previous  sanction  of  the  court,  or  by  rule 
pf  court  authorizing' the  amendment,  without 
special  leave.  But  where  an  amended  bill 
was  filed  without  leave  of  the  court,  and  a 
bill  of  revivor  was  afterwards  filed,  which  set 
out  the  substance  of  the  original  and  amended 
bills,  notice  whereof  was  duly  served,  it  was 
held  that  the  defendant  could  not  object  on 
final  hearing,  for  the  first  time,  that  the 
amended  bill  had  not  been  duly  allowed. 
The  failure  to  object  is  a  waiver  of  objec- 
tions in  such  a  case ;  Hunt  v.  Walker,  40  M. 
590. 

20.  How  application  to  amend  is  made. 
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When  an  amendment  is  applied  for,  it  should 
accompany  the  application,  so  that  the  court 
may  judjre  of  its  propriety  ;  76. 

20a.  Amended  hill,  notice.  When  a  pro 
confesso  has  been  entered  against  one  of  the 
defendant^,  and  an  amended  bill  filed  after- 
wards, without  notice  civen  to  him.  as  re- 
quired bv  the  74th  rule  of  the  Chancery  Court, 
a  final  decree  thereon  will  be  error,  if  the 
amended  bill  contain  matter  affecting  his 
interests  and  requiring  an  answer  from  him, 
or  the  decree  as  to  him  be  founded  on 
it;  but  if  the  amended  bill  contain  matter 
only  affect inier  the  other  defendants,  and  be  in 
nowise  prejudicial  to  his  interests,  the  failure 
to  ifivp  him  notice  will  be  an  irrcirularity, 
which  will  be  no  ground  for  reversal.  For 
if  the  decree  were  reversed,  his  answer  to  the 
amended  bill  could  not  put  in  issue  the  things 
admitted  by  the  pro  coiifesfio.  and  as  that  cov- 
ered the  whole  case  as  to  time,  his  answer  to 
the  amended  bill  would  be  unnecessary,  and 
of  no  benefit;  Reno's  Adm'r  v.  Harper,  1  C. 
154. 

206.  Same.  By  the  English  chancery  prac- 
tice, if  the  amendment  of  the  bill  be  before 
answer,  no  additional  subpoena  need  be 
served  on  the  defendant.  But  he  is  entitled 
to  the  full  time  for  answering,  to  be  com- 
puted from  the  date  of  servincr  him  with  no- 
tice of  the  amendment.  If  the  amendment 
be  after  answer,  and  a  further  answer  is  re- 
quired, a  subpoena  must  be  served,  but  the 
service  may  be  on  the  defendant's  solicitor. 
A  rule  of  chancery  practice  in  this  State,  re- 
quires that  whenever  an  amended  or  supple- 
mental bill  is  filed,  notice  in  writing  or  the 
same  shall  be  served  on  the  opposite  party  or 
his  solicitor  within  twenty  days  after  the  same 
shall  be  filed,  and  no  pro  confesso  on  such 
amended  or  supplemental  bill  shall  be  taken 
without  proof  of  such  notice,  unless  process 
shall  have  been  served  on  such  amended  or 
supplemental  bill ;  Mezeix  v.  McGraw,  44  M. 
100. 

III.    Answer. 

1.  Aniwer  Denying  Frandt  Moral  Tarpitade. 

21.  Dental  of  fraud  hy  the  answer.  A 
charge  of  fraud  contained  in  the  bill  must 
always  be  answered.  A  demurrer  to  the  bill, 
chargins:  fraud,  will  be  overruled,  unless  ac- 
companied by  an  answer  denying  th.^  fraud  : 
Niles  v.  Anderson,  5  H.  .365 ;  Hurd  v.  Smith, 
Id.  552 ;  S'ovfiU  v.  Northern  Bank,  5  S.  & 
M.  17  ;  Rollins  v.  Thompson.  13  S.  <Sk  M.  522; 
Hamilton  v.  Lockhart^^i  M.  460;  Hanson  v. 
/'Ve/d4l  M.  712. 

But  if  the  facts  charged,  as  constituting 
the  fraud,  do  not  amount  to  fraud,  the  charge 
need  not  be  answered ;  Bell  v.  Henderson,  6 
H.  311 ;  Sanlacraz  v.  Sintacruz,  44  M.  714. 

Nor  need  the  fraud  be  answered  in  cases 
where,  if  it  were  confessed,  it  would  be  no 
ground  for  relief  to  the  complainant.  Thus, 
to  a  bill  seeking  the  specific  performance  of 
a  parol  contract  for  the  sale  of  lind.  a  de- 
murrer will  be  sustained,  notwithstanding  a 
charge  in  the  bill  that  the  defendant  fraudu- 
lently prevented  the  agreement  from  being 


reduced  to  writing:  Box  v.  Standford,  13  S. 
&  M.  93  :  '^.  P.,  Walker  v.  Gilbert.  7  S.  k 
M.  456 :  Hamilton  v.  Lockliart.  supra  ;  Han- 
son V.  Field,  supra.  .  And  a  demurrer  will  be 
sustained  to  a  bill,  notwithstanding  the  charge 
of  friud,  unless  the  charge  show  the  elements 
of  the  fraud,  and  bring  it  within  the  law  of 
the  court  for  relief;  a  mere  naked  charge  of 
fraud  will  not  do.  and  requires  no  answer; 
Sintacruz  v.  Santacruz.  44  M.  714.  See  post, 
158  to  326. 

22.  Form  of  charge  of  fraud  requiring 
answer :  Case  in  judgment.  A  bill  was  filed 
against  the  sheriff  and  his  vendees,  in. which 
the  sheriff  was  charged  with  fraudulent  con- 
duct in  making  a  sale  of  property,  in  which 
complainant  was  interested,  by  procuring  the 
complainant  to  be  absent  from  the  sale;  and 
the  bill  without  specifically  charginc  notice 
of  this  conduct  on  the  vendees,  in  the  stating 
part  of  it,  yet  alleged,  that  said  conduct  "was 
a  fraud  on  complainant's  rights  :"  Htld,  that 
the  charge  of  fraud  was  suflB9iently  made  as 
to  the  vendees,  so  as  to  require  them  to  an- 
swer it  (citing  Niles  v.  Anderson,  ante,  21); 
Rollins  V.  Thompson,  13  S.  &  M.  522. 

23.  How  the  charge  of  fraud  is  to  he  an- 
swered. Where  fraud  is  sufiiciently  charged 
in  the  bill,  an  answer,  denying  the  fraud 
generally,  is  not  sufficient,  unless  it  specific- 
ally answer  every  allegation  in  the  bill,  froni 
which  fraud  may  be  interred ;  Gray  v. 
Re  fan.  1  C.  301. 

24.  Answr  to  charge  of  moral  turpitude. 
The  defendant  is  bound  to  answer  a  charge 
in  a  bill  involving  his  moral  turpitude,  if  it 
does  not  amount  to  an  indictable  offence,  or 
an  indictable  crime  ;  Watts  v.  Smith,  2  C. 
77. 

8.  Answer  aa  Evidence. 

25.  Answer  as  evidence.  Where  facts  in 
avoidance,  and  not  in  response  to  the  bill,  are 
set  up  in  the  answer,  they  must  be  proven; 
the  answer  is  evidence  only  when  it  is  respon- 
sive to  the  bill;  Brooks  v.  GilUs.  12  S.  &  M. 
438  ;  Miller  v.  Lamar,  43  M.  383.  Thus,  if 
the  bill  charge  that  the  defendant  executed  a 
bond,  and  the  answer  set  up  payment,  ihat 
allegation  must  be  proven ;  Nichols  v. 
Daniels,  W.  224.  So  of  the  bill  seeking  a 
rescission  of  a  contract  charge  as  the  ground 
of  the  relief,  want  of  title  in  the  vendor,  and 
the  fraudulent  concealment  thereof,  the 
answer  of  the  vendor  thU  he  had  procured 
the  title  before  he  sold,  but  had  lost  the 
memoranda  of  his  purchase,  and  had  neg- 
lected to  take  a  conveyance,  is  not  responsive 
to  the  bill,  and  is  no  evidence ;  Lidddl  v. 
Sims,  9  S.  &  M.  596  And  so  when  the  bill 
charged  that  the  transfer  was  made  uncondi- 
tionally, but  did  not  call  for  any  discovery  as 
to  its  terms,  and  the  answer  denied  this 
charge,  and  then  set  out  the  terms  and  condi- 
tions of  the  transfer ;  it  w  xs  held  that  the 
statement  as  to  the  terms,  kc.,  were  not  re- 
sponsive to  the  bill  and  not  evidence ;  Deo^t 
V.  Moody,  2  <i.  617.  But  if  the  bill  charge 
that  no  notice  was  given  of  a  meeting  of  the 
Board  of  Police,  and  the  answer  state  it  was 
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given,  it  will  be  responsive ;  and  so  if  the  bill 
state  that  a  certain  number  is  a  majority  of 
the  voters  in  a  county,  and  the  answer  state 
that  it  is  less,  the  answer  is  responsive ; 
Williams  v.  Cammackj  5  C.  209. 

26.  Evidence  where  interrogatories  are 
propounded.  Where  a  complainant  pro- 
pounds special  interrogatories  to  the  defend- 
ant, the  direct  answers  of  the  defendant 
thereto  will  be  evidence,  as  well  for  as 
against  him,  and  will  be  conclusive  unless 
shown  to  be  false.  Nor  will  any  presumption 
be  indulged  against  such  evidence,  because  it 
comes  from    an  interested  party ;  Pttrie  v. 

Wright,  6  S.  &  M.  647. 

27.  Answer  without  rq>lication.  If  the 
cause  be  set  down  for  hearing  on  bill  and 
answer  without  replication,  the  answer  is  not 
to  be  taken  as  true  as  to  matters  io  avoid- 
ance, if  it  do  not  appear  that  the  case  was 
set  for  hearing  by  tne  complainant;  Carman 
V.  Watson,  1  H.  333.  But  now,  by  statute,  no 
replication  is  necessary. 

27a.  Seliin g for  hearing  :  Omitting  anstver. 
An  answer  which  confesi^es  the  equity  of  the 
bill,  and  sets  up  matter  in  avoidance,  after  the 
lapse  of  five  months,  which  is  allowed  the  de- 
fendant to  take  testimony  to  sustain  his 
answer,  whether  the  cause  be  set  down  for 
hearing  by  the  complainant  or  defendant,  is 
of  no  value  as  evidence.  -And  whilst  it  is  ir- 
regular for  the  complainant  in  such  a  case  to 
set  down  the  cause  for  hearing  on  bill,  ex- 
hibits, <fec.,  omitting  the  answer,  yet  as  the 
answer,  without  proof  of  its  affirmative 
matter,  is  but  a  confession  of  the  bill,  if  the 
defendant  make  no  objection  to  this  course  in 
the  court  below,  and  does  not  appear  to  have 
been  injured  thereby,  the  decree  will  not  be 
reversed;  Miller y,  Lamar,  43  M.  3b3. 

See  post,  29,  548^ ;  et  seq. 

8.  Suffioienoy  of  tke  Answer. 

21b.  Sufficiency  of  an^ver.  The  answer, 
however  brief  and  informal,  if  it  distinctly 
answer  all  the  essential  facts  constituting  the 
foundation  of  the  complainant's  claim,  will  be 
suflBcient;  Miller  v.  Ale  Doug  all,  44  M.  682. 

See  ante,  23  ;  post,  174a. 

4.  Bales  at  to  two  WitnesieB,  and  Setting  Canse 
for  Hearing. 

28.  The  rule  requiring  two  witnesses  to 
overturn  the  answer.  If  the  answer  be  re- 
sponsive to  the  bill,  it  cannot  be  overturned 
except  by  the  evidence  of  two  witnesses,  or  of 
one  with  corroborating  cir«  umstauces  ;  Ni- 
chols V.  Daniels,  VV.  224;  Parkhurst  v.  Mc- 
Graw,  2  (J.  134.  And  this  rule  applies 
where  the  denial  in  the  answer  is  positive, 
although  it  appears  that  the  respondent  had 
no  personal  knowledge  of  the  niatier ;  Mc- 
Gee  V.  White,  2  G.  42.  By  statute  this  rule 
is  not  applicable,  where  the  bill  is  sworn  to ; 
See  postt  252  to  254. 

29.  Answer  as  affectedhy  setting  the  cause 
for  hearing.  Under  the  Act  of  lb2b,  either 
party  may  set  a  cause  for  hearing;  and  if  it 
be  set  for  hearing  by  the  complainant  at  the 
term  succeeding  the  one  at  which  the  answer 
was  filed,  it  is  no  reason  for  admitting  the 


whole  answer  to  be  true ;  Carman  v.  Watson, 
1  H .  333.     See  post,  548,  549. 

5.  Aniwer  Containing  a  Plea. 

30.  Answer  setting  up  a  plea  inhar.  Where 
an  answer  sets  up  facts  as  a  plea  in  bar,  it 
should  distinctly  admit  or  deny  the  alle- 
gations of  the  bill ;  Carmichael  v.  Hunter,  4 
IJ.  308. 

31.  Same  :  Refusal  of  leave  to  plead.  Where 
an  answer  is  rejected,  and  leave  given  to  an- 
swer further  (though  it  be  declined),  it  will 
not  be  error  to  refuse  the  defendant  leave  to 
plead.  For  having  leave  to  answer,  he  is  at 
liberty,  in  his  answer,  to  set  up  in  it,  the  facts 
he  relies  on  in  a  plea ;  Id. 

6.  Miicellaneons. 

32.  Answer  a  part  of  the  record,  though 
ordered  to  he  taken  from  the  file.  An  answer 
which  the  chancellor,  on  setting  aside  a  pro 
confesso,  has  allowed  to  be  filed,  becomes 
thereby  a  part  of  the  record,  and  still  so  re- 
mains, notwithstanding  the  chancellor  on  a 
rehearing,  amends  the  order  allowing  it 
to  be  filed,  and  directs  it  to  be  taken  from 
the  file ;  McGowan  v.  James,  1 2  S.  &  M.  445. 

33.  Filing  of  answer.  If  the  record  state 
that  the  answer  was  filed  on  a  certain  day, 
this  will  be  considered  the  true  date  of  the 
filing,  notwithstanding  the  jurat  to  the  an- 
swer bears  a  subsequent  date,  for  the  answer 
may  have  been  sworn  to  after  it  was  filed ; 
Reynolds  v.  Nelson,  41  M.  83.  If  the  com- 
plainant go  to  trial  on  amotion  to  dissolve  an 
injunction  on  bill  and  answer,  without  ob- 
jection to  the  answer,  it  is  a  waiver  of  objec- 
tion that  the  answer  was  not  filed  in  time,  or 
that  it  was  not  properly  sworn  to,  and  the 
proper  mode  to  make  the  objection  is  by  mo- 
tion to  take  it  from  the  file ;  Yeizer  v.  Burk, 
3  S.  &  M.  439. 

34.  Effect  of  a  blank  in  an  answer.  See 
Sale,  76.     Post,  491. 

34a.  Affidavit  to  answer.  The  affidavit 
to  the  answer,  if  there  be  no  rule  of  the 
Chancery  Court  to  the  contrary,  need  not  be 
signed  by  the  difendant;  a  certificate  of  the 
proper  officer  that  the  defendant  made  the 
proper  oath  is  sufficient;  Feizcr  v.  J5«rA:,  3 
S.  AM.  439. 

35.  Allegations  of  bit  not  denied  in  the 
ariswtr.  i>y  the  English  practice  an  allega- 
tion of  the  bill  not  denied  by  the  answer,  nor 
admitted  to  be  true,  could  not  be  put  in  issue, 
and  no  proof  could  be  offi^red  to  sustain  it. 
But  this  court  adopts  the  rule  of  the  Supreme 
Court  of  the  United  States,  which  allows  such 
allegations  to  be  put  in  issue,  and  proof  to  be 
taken  in  respect  to  them ;  Gartman  v.  Jones, 
2  C.  2^4.  but  now  by  statute,  such  allega- 
tions are  considered  as  admitted;  See  post, 
173. 

36.  Inconsistent  defences.  To  a  bill  to  en- 
force a  vendor's  lien,  filed  against  the  widow 
and  heirs  of  a  deceased  vendee,  the  widow 
set  up  these  defences :  1.  That  the  vendor 
has  no  title,  and  the  vendee,  in  consequence 
thereof,  abandoned  the  land.  2.  That  the 
vendee  had  paid  the  purchase  money.   3.  That 
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she  had  since  his  death  acquired  a  title 
under  a  deed  in  trust  executed  by  her  de- 
ceased husband  :  Held,  that  the  defences 
were  inconsistent  and  formed  no  ohstac'c  to 
the  bill ;  Glasscock^.  Robinson,  13  S.  &  M. 
85. 

'36a.  Piling  answer :  Laches  in.  A  de- 
murrer was  disallowed,  and  a  reasonable  time 
given  to  the  defendant  to  answer;  no  answer 
was  filed  for  ten  months,  and  then  complain- 
ant proposed  to  take  a  pro  confesso,  and  the 
defendant  asked  leave  to  file  his  answer : 
Held,  that  the  court,  before  admitting  the 
answer  to  be  filed,  should  demand  the  most 
conclusive  showing  of  the  causes  for  the 
^  delay,  accompanied  by  a  meritorious  answer. 
The  answer  must  accompany  the  application 
in  such  a  case ;  Puttison  v.  Josselyn,  43  M. 
373. 

366.  Prayer  of  answer  It  is  settled,  that 
the  defendant  cannot  pray  anything  in  his 
answer,  except  to  be  dismissed  with  his  costs. 
If  he  seek  to  obtain  a  discovery  of  facts 
necessary  for  his  defence,  or  to  obtain  any 
relief,  he  must  resort  to  a  cross-bill ;  MUlsaps 
V.  Pfeiffer,  44  M.  805.    See  posL  135a,  1566. 

36c.  Granting  leave  to  file  answer  on  con- 
dition.  When  the  defendant  has  not  filed  his 
answer  in  time,  and  asks  for  additional  time 
in  which  to  file  it,  the  court  in  granting  leave, 
may  impose  as  a  condition,  that  the  answer 
when  filed  shall  be  considered  as  filed  of  the 
term  at  which  the  leave  was  granted,  so  as  to 
enable  the  complainant  to  set  the  cause  for 
hearing,  after  the  expiration  of  five  months 
from  the  date  of  the  order,  without  being 
compelled  to  admit  that  the  answer  is  true; 
Reynolds  v.  Nelson,  41  M.  83. 

IV.  Appeal. 

Sec  Appeal.  Writ  of  Error.  High 
Court. 

37.  Prom  what  decree  it  may  he  taken  : 
Overruling  demurrer.  An  appeal  may  be 
taken  from  the  chancellor's  decision,  over- 
ruling a  demurrer;  and  the  defendant,  taking 
an  appeal,  is  not  bound  to  answer  till  the 
appeal  is  decided ;  Montgomery  v.  Norris,  1 
H.  499;  Brown  v.  Ti^oup,  4  G.  35.  Such  an 
appeal  is  a  matter  of  right;  the  chancellor 
has  no  discretion  in  the  matter;  Neshit  v. 
Rodtwald,  43  M.  304.  An  appeal  will  lie 
from  an  order  overruling  a  demurrer,  when 
in  the  same  order,  leave  is  granted  to  the  com- 
plainant to  amend  his  bill;  Santacruz  v. 
Santacruz,  44  M.  714.  Appeals  from  other 
interlocutory  orders  are  in  the  discretion  of  the 
chancellor. 

38.  Same :  Appointing  receiver.  Under  the 
statute  (H.  &  ii.  513),  an  appeal  will  iiejrom 
an  order  of  the  chancellor  appointing  a  re- 
ceiver Wade  V.  Amer.  Colonization  Society, 
4  S.  &  M.  670. 

39.  Same :  Setting  aside  verdict  on  issue 
tried  by  jury.  An  order  of  the  Chancery 
Court,  refusing  to  confirm  a  verdict,  and  set- 
ting it  aside,  and  granting  a  new  trial  at  the 
bar  of  the  court,  cannot  be  appealed  from. 
In  such  case,  the  remedy  is,  as  at  law,  to  appeal 


after  the  final  decree;  Moody  v.  State,  13  S. 
&  M.  642.  And  an  appeal  in  such  a  case,  will 
not  authorize  the  High  Court  to  revise  the 
action  of  the  chancellor,  in  setting  aside  an- 
other verdict  in  the  same  case,  which  had 
been  rendered  on  an  issue  sent  to  a  court  of 
law;  lb. 

39a.  Appeal  in  divorce  cases.  A  n  appeal 
lies  from  all  final  decrees  within  three  years 
from  their  rendition ;  and  there  is  no  excep- 
tion in  this  respect,  in  reference  to  decrees  dis- 
solving the  bonds  of  matrimony;  Pulton  v. 
Pulton,  7  G.  517. 

396.  Appeal  from  order  granting  supple- 
mental  bill.  No  appeal  will  lie  from  an  order 
allowing  a  supplemental  bill  to  be  filed.  If 
there  be  such  error  in  the  order  as  can  be 
reviewed,  it  will  be  noticed  only  when  the 
cause  is  brought  to  the  Supreme  Court  after 
final  decree ;  Neshit  v.  Rodewald,  43  M.  304. 

40.  Same :  Order  refimng  to  di.'fsolve  in- 
junction.  An  appeal  does  not  lie  from  la 
mere  refusal  to  dissolve  an  injunction  on 
motion,  when  there  is  neither  an  answer  nor 
a  demurrer.  Such  refusal  is  not  an  order  of 
court,  but  a  refusal  to  make  one ;  Letvis  v. 
Miller.  13  S.  &  M.  110.     See  post,  46. 

41.  The  appeal  bond.  It  is  sufficient,  if  the  con- 
dition of  the  appeal  bond  be  a  substantial  com- 
pliance with  the  statute, — literal  compliance 
is  unnecessary.  Thus  the  statute  prescribes 
as  a  condition  of  the  appeal  bond,  that  the 
appellant  shall  "pay,  satisfy  and  perform 
the  decree  or  final  order  of  the  Chancery 
Court,  and  all  costs,  in  case  the  same  be 
affirmed  ; "  and  upon  an  appeal  from  an  order 
dissolving  an  injunction  of  a  judgment  at  law, 
the  condition  of  the  bond  was  '*to  pay  and 
satisfy  the  judgment  at  law  against  appel- 
lant:" Held,  that  the  bond  was  good;  Cole- 
man V.  Roive,  4  S.  &  M.  747.  And  so  an  ap- 
peal conditioned  as  follows,  is  a  substantial 
compliance  with  the  statute,  and  good,  viz. : 
'*Now  if  the  said  J.  B.  C.  in  case  he  shall 
fail  to  prosecute  said  appeal  with  effect,  shall, 
within  thirty  days  thereafter,  well  and  truly 
perform  the  decree  of  said  Superior  Court  of 
Chancery,  and  also  abide  by  the  decision  of 
said  High  Court  of  Krrors  and  Appeals  in 
the  premises,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue;" 
Conger  v.  Robinson,  4  S.  &  M.  •ilO. 

See  Appkal,  3  et  seq. 

42.  Executor,  J-c,  may  appeal  without  bond. 
An  executor  isentitled  to  appeal  without 
bond,  when  the  decree  appealed  from  affects 
only  the  assets  of  the  decedent  in  his  hands  : 
Ahter,  when  the  decree  is  against  him  person- 
ally ;  Wade  v.  Am.  Col.  Society.  4  S.  &  M. 
670 ;  Hunter  v.  Thurman,  3  C.  463. 

See  ExKcuTOR  and  Administrator,  300, 
301. 

43.  Chancellor  must  approve  the  bond.  The 
approval  of  the  appeal  bond,  by  the  chancel- 
lor, is  necessary  to  give  the  appeal  the  effect 
of  suspending  the  decree  ;  Wade  v.  Am.  CoL 
Society,  supra  ;  S.  P.,  Pickett  v.  Pickeit,  I 
H.  26T  ;  Parker  v.  Willis,  5  C.  766,  digested 
in  Appeal,  2.  See  post,  47. 

44.  Effect  of  a2>peal  in  suspending  decree. 
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The  statnte  requiring  bond  on  appeals,  applies 
only  where  the  appeal  is  taken  from  a  linal 
decree.  The  chancellor  may  allownn  appeal 
without  bond,  from  an  interlocut«)ry  decree; 
Gay  V.  Edwards,  1  G.  218  ;  Phillips  v.  Hines, 
4  G.  163. . 

4.5.  Same.  "When  the  requirements  of  the 
statute  which  provides  for  the  granting  of  ap- 
peals have  been  complied  with,  an  appeal,  of  its 
own  force,  suspends  the  operation  of  the  de- 
cree appealed  from  ;  Wade  v.  Am,  Col.  Soci- 
ety, 4  rf.  &  M.  670. 

46.  Appeal  from  order  dissolving  injunc- 
tion. An  appeal  from  an  order  dissolving  an 
injunctitm,  ir  allowed,  necessarily  suspends  its 
operation,  and  it  will  be  error,  therefore,  for 
the  chancellor,  pending  the  appeal,  to  make 
an  order  allowing  the  defenaant  to  do  the 
thing  restrained  by  the  injunction  ;  Penrice  v. 

Wallis.  8  G.  172. 

47.  Appeal  from  order  appointing  a  re- 
ceiver:  Instance.  An  appeal  was  taken  by 
an  executor,  from  an  order  appointing  a  re- 
ceiver, and  requiring  the  executor  to  deliver 
the  property  into  the  receiver's  possession. 
The  penalty  of  the  receiver's  bond  was  SlOt',- 
000,  and  the  penalty  of  the  appeal  bond  was 
$200.  and  the  bond  was  not  approved  by  the 
chancellor.  Pending  the  appeal,  the  chan- 
cellor ordered  the  receiver  to  take  possession 
of  the  property,  and  the  appellant  moved  in 
the  High  Court  for  a  supersedeas :  Held,  that 
nnder  these  circumstances  the  High  Court 
would  not  interfere,  and  the  supersedeas  was 
refused  ;  Wade  v.  Am.  Col.  Society,  4  S.  &  M. 
670.  See  ante,  43. 

48.  Appeal  suspends  only  from  time  it  is 
taken.  An  appeal,  if  not  prosecuted  at  the 
same  term  of  the  court  at  which  the  judgment 
appealed  from  was  rendered,  is  inoperative 
to  affect  rights  acquired  and  acts  done  under 
the  judgment,  before  the  appeal  is  taken,  and 
it  does  not,  it  seems,  create  a  lis  pendens  for 
the  period  intervening  the  appeal  and  the 
rendition  of  the  judgment.  Hence,  if  a  bill 
enjoining  a  sale  under  execution,  be  dismissed, 
and  an  appeal  be  afterwards  taken,  a  sale 
made  before  the  appeal,  will  not  be  set  aside, 
though  the  High  Court  may  adjudge  that  the 
bill  was  improperly  dismissed;  Bainev.  Wil- 
liams, 10  8.  &  M.  ]  13. 

Hee  Trusts  and  Trusters.  17a.. 

49.  Appeal  from  order  appointing  a  re- 
ceiver :  Supersedeas  by  judge  of  High  Court. 
An  appeal  was  taken  to  operate  as  a  saperse- 
deas  from  an  order  of  the  Chancery  Court 
appointing  a  receiver,  but  after  the  property 
had  gone  into  the  receiver's  hands,  the  re- 
ceiver refused  to  deliver  up  the  property  to 
the  appellant,  and  thereupon  the  latter  pro- 
cured an  order  from  a  judge  of  the  High 
Court,  directed  to  the  clerk  of  the  Chancery 
Court,  directing  him  to  issue  a  writ  com- 
manding the  sheriff  to  seize  the  property  and 
restore  it  to  the  appellant:  Held,  that  this 
order  was  not  made  by  the  judge  in  the  ex- 
ercise of  his  appellate  jurisdiction,  but  in 
the  exercise  of  a  special  power  conferred  by 
the  statute ;  and  the  writ  so  ordered,  when  it 
is  issued,  is  a  writ  of  the  Chancery   Court, 


and  subject  to  the  orders  of  the  chancellor, 
who  may  restrain  its  ex'^cution  ;  Hill  v.  Rob- 
ertson, 1  C.  306. 

50.  Appeal  from  interlocutory  order : 
What  revf sable  071  it.  On  an  appeal  from  an 
interlocutory  order,  the  Appellate  Court  ^'ill 
not  look  -beyond  the  special  matter  em- 
braced in  the  action  of  the  court  in  making 
the  order.  Hence,  where  the  appeal  is  taken 
from  an  order  overruling  an  exception  to  a 
commissioner's  report  of  a  sale,  upon  the 
ground  that  the  bond  for  the  purchase 
money  was  not  taken  payable  to  the  proper 
party,  if  the  bond  be  in  fact  taken  in  accord- 
ance with  the  decree  of  the  court,  the  action 
of  the  court  in  overruling  the  exception, 
must  be  sustained,  since  the  decree  directing 
the  taking  of  the  bond  in  that  way,  though 
wrong,  is  not  subject  to  revision  on  that  ap- 
peal ;  Nebbett  v.  Cunningham,  5  C.  292. 

51.  Same:  What  revisable  on  appeal  from 
final  decree.  The  rule  is  different  where  a 
writ  of  error  or  appeal  is  taken  from  a  final 
decree.  In  such  a  case  the  High  Court  will 
notice  and  correct  all  errors  committed  in 
the  course  of  the  proceedings  to  the  preju- 
dice of  appellant  or  plaintiff  in  error,  and 
will  render  judgment  accordingly ;  lb. 

52.  Decree  in  Hiah  Court  on  appeal.  On 
affirmance  of  an  order  of  the  chancellor  dis- 
missing a  supersedeas  which  had  been  ob- 
tained by  the  purchaser  at  a  commissioner's 
sale,  by  which  was  suspended  the  completion 
of  the  execution  on  the  bond  given  for  the 
purchase  money,  the  decree  in  the  High 
Court  will  be  entered  against  the  principal 
and  .sureties  in  the  appeal  bond,  for  the  debt 
superseded,  damages  and  costs ;  Conger  v. 
Robinso7i,4S.  &  M.  210.  See  High  Court, 
130,  et  seq. 

V.  Aesistanoe,  Writ  of. 

53.  Hf'iv  obtained.  A  purchaser  at  a  sale 
mnde  by  a  commissioner  of  the  Chancery 
Court,  cannot  a])ply,  in  his  own  name,  for  a 
writ  of  assistance  to  get  possession  of  the 
land.  He  can  get  the  writ  only  by  procuring 
the  party  at  whose  instance  the  sale  was 
made,  to  make  the  application;  Wilson  v. 
Polk,  13S.  &  M.  131. 

54.  Obtainable  imthout  notice.  The  writ 
of  assistance  is.  in  equity,  as  between  the 
parties  and  those  claiming  under  them,  tanta- 
mount to  the  writ  of  habere  facias  posses- 
siontm  at  law.  and  the  defendant  is  not  en- 
titled to  notice  of  the  complainant's  applica- 
cation  to  obtain  it ;  Harney  v.  Morton,  10  G. 
508. 

55.  High  Court  will  not  grant  the  writ. 
This  court  will  not  grant  a  writ  of  assistance 
to  execute  a  decree  entered  in  it  on  appeal 
from  the  Chancery  Court ;  the  latter  court  is 
the  proper  one  to  issue  it;  Ih. 

VI.  Attachments,  Foreign. 

56.  Jurisdiction  of  Chancery.  The  con- 
stitution of  the  State  adopted  in  1832,  which 
confers  on  the  Chancery  Court  **  full  jurisdic- 
tion in  all  matters  of  equity,"  had  reference 
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to  the  system  of  equity  jurigprudence  as  it 
then  existed  in  this  State,  as  derived  from  the 
English  jarispradcnce  and  modi6ed  by  the 
legislation  of  the  State  at  that  time  (S.  P., 
Servis  v.  Beatty.  3  G.  52,  digested  in  6,  Pro- 
bate Conrt).  Hence,  the  Act  of  1822  (en- 
acted under  the  constitution  of  jl871),  con- 
ferring jurisdiction  on  chancery  courts  in 
cases  of  foreign  attachments,  even  when  the 
demand  sought  to  be  enforced  is  purely  legal 
and  the  complainant  a  resident  of  this  State, 
is  not  void  by  being  in  conflict  with  the  con- 
stitution of  1832 ;  and  the  Chancery  Court, 
under  the  constitution  of  1832,  may  still  ex- 
ercise the  jurisdiction  so  Ranted;  Freeman 
V.  Quion,  11  S.  &  M.  58 ;  S.  P.,  Freeman  v. 
Malcom,  11  S.  &  M.  53 ;  Comsfock  v.  Ray- 
ford,  I  S.  &  M.  423;  contra^  Echols  v.  Ham- 
viond,  I  G.  177  ;  for  which  si^e  next  section. 
The  jurisdiction  of  the  court  in  foreign  at- 
tachment bills  does  not  depend  on  the  attach, 
ment,  but  on  the  statute,  where  the  facts  exist 
as  required  in  the  statute ;  FreemaJi  v.  Guionj 
svpra. 

57.  Same.  In  this  case  the  complainant, 
who  was  a  resident,  filed  a  bill  on  a  purely 
legal  demand  against  a  non-resident  debtor 
(who  had  been  a  resident),  and  also  against  a 
defendant  resident  in  this  State,  having  effects 
of  the  non-resident  in  his  hands.  The  court, 
without  noticing  the  decisions  in  ante,  56, 
held  that  the  complainant  had  ample  remedy 
at  law,  under  the  ordinary  attachment  laws, 
and  dismissed  the  bill  fur  want  of  jurisdic- 
tion. The  court  also  make  no  reference  to 
the  principle  settled  in  Freeman  v.  Gaion, 
and  subsequently  to  this  case,  recognized  in 
Servis  v.  Beatty,  3  G.  52.  thai  the  statutes  con- 
ferring jurisdic.  ion.  passed  prior  to  183*2,  were 
to  be  considered  in  tietermining  questions  in 
respect  to  the  jurisdiction  of  the  several 
courts  created  by  the  constitution  of  1832  ; 
Echols  V.  Tl'immond,  1  G.  177. 

68.  Imohat  cases  the  Jurisdiction  is  granted. 
Under  the  statute  (H.  A  II.  52o',  J  63), 
a  creditor,  with  or  without  a  judgment,  in 
this  State,  may  maintain  a  bill  against  his 
non-resident  debtor,  and  subject  to  the  pay. 
ment  of  his  debt  property  fraudulently  neid 
for  him  by  a  defendant,  resident  in  this  State  ; 
Comstock  V.  R'ly/ord.  1  S.  &  M.  423. 

hut  in  Berry  man  v.  Su  livan,  13  S.  &  M. 
65,  it  was  held  that  a  deed  in  trust  made  in 
another  State,  which  conveys  a  debt  due  by 
a  citizen  of  this  State,  cannot  be  impeached 
for  fraud  against  creditors,  in  a  foreign  at- 
tachment bill,  unless  the  impeaching  creditor 
has  a  judgment  in  this  State  (citing  Zecharie 
V.  Bowers,  3  S.  &  M.  641) ;  scd  contra.  Trot- 
ter V.  White,  10  S.  &  M.  607. 

59.  Jurisdiction :  Where  complainant  is  a 
resident:  or  affected  by  the  residence  of  the 
parties.  Wheiher  all  the  complainants  and 
ail  the  defendants  be  non-residents,  the  court 
has  jurisdiction  ;  Quceref  Comstock  v.  Ray- 
ford,  1  S.  &  M.  423.  It  has,  where  the 
debtor  has  lands  here.  And  a  bill  may  be 
filed  by  a  non-resident  creditor  against  a 
non-resident  debtor,  to  subject  lands  of  the 
latter  situated  here,  though  complainant  has 


no  judgment;   Kerr  v.  Bowers,  I  S.  A  M. 
584. 

60.  Same.  In  Freeman  v.  Malcolm,  US. 
&  M.  53,  it  was  held  that  equity  had  jurisdic- 
tion of  a  foreign  attachment  bill,  for  the  en- 
forcement of  a  purely  legal  demand,  where 
there  was  a  resident  defendant  having  effects 
of  the  non-resident  debtor  in  his  hands,  where 
the  complainant  was  a  jwn-resident  (citinjr 
Comstock  v.  Ratfford,  1  S.  &  M.  423\  And 
in  Freeman  v.  Ouion,  11  S.  &  M.  58,  it  was 
held  that  the  same  jurisdiction  existed  where 
the  complainant  is  a  resident  (Sharkey,  C. 
J.,  dissented).    See  po«^  321. 

61.  Pleadings:  Practice:  Effect  of  an- 
swer. The  bill  in  a  foreign  attachment  case, 
alleged  that  a  debt  which  the  complainant 
sought  to  subject  to  the  payment  of  his  de- 
mand,  was  claimed  by  a  third  party  under  an 
assignment,  which  was  a  mere  cloak  to  hide 
the  real  ownership,  which  still  remained  in 
the  assignor,  who  was  complamant's  debtor. 
The  assignee  denied  the  fraud,  and  a>serted 
that  the  assignment  was  bona  fide  to  secure 
him  as  endorser  for  the  assignor,  and  also  to 
secure  other  debts:  Held,  that  the  answer 
being  responsive  to  the  bill,  and  the  proof 
not  suflBcient  to  overthrow  it.  the  bill  most 
be  dismissed ;  Berryman  v.  Sullivan,  13  S. 
&  M.  65. 

62.  Same.  And  in  such  a  case  it  is  not 
incumbent  on  the  assi}:nee  to  set  forth  the 
particulars  of  his  liability  as  endorser,  as  the 
bill  was  not  filed  for  an  account,  and  to  get 
the  balance  after  he  was  paid,  but  only  to 
assail  the  assignment  for  fraud  ;  Jb. 

63.  Practice:  Sequestration:  Injunction. 
When  a  bill  is  filed  under  the  foreign  attach 
ment  law,  the  court  cannot  at  the  filing  of 
the  bill,  order  an  attachment  to  issue  against 
the  property  of  the  non-resident  debtor,  in 
the  hands  of  the  resident  defendant.  That 
order  can  only  be  made  at  the  return  term  after 
the  resident  defendant  has  been  served  with 
process,  and  on  affidavit  made  as  to  the  non- 
residence  of  the  other  defendant  But  in  such 
cases,  an  endorsement  on  the  suppoena  for 
the  resident  defendant,  "  that  it  is  to  stop  the 
debts  and  effects  of  the  absent  defendant  in 
his  hands  to  satisfy  a  debt  due  from  the  ab- 
sentee to  the  complainant,"  operates  when 
served,  as  a  garnishment.  Jt  was  not  decided, 
however,  that  upon  a  proper  showing,  the 
complainant  could  not  get  an  injunction  to 
prevent  the  removal  or  transfer  of  the  prop- 
erty in  the  hands  of  the  resident  defendant. 

Such  order  will  he  granted  at  the  filing  of 
the  bill  upon  a  sufficient  showing  ;  Trotter  v. 
White,  10  S.  &  M.  607,  digestCvf  in  next 
section. 

64.  Same.  Under  the  foreign  attachment 
law  (B.  &  H.  520,  J  63),  where  there  is  a  bill 
pending  in  equity  against  a  non-resident 
debtor  of  complainant,  and  against  a  resident 
defendant  who  has  effects  of  the  non-resident 
in  his  hands,  upon  affidavit  of  the  indebtedness 
and  non-residence,  the  court  mav  make  an 
order  requiring  the  resident  defendant  to  givd 
security  to  have  the  effects  in  his  bands 
forthcoming,  to  abide  the  ultimate  decree  of 
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the  court,  or  in  default  thereof,  that  the 
property  shall  be  delivered  to  complainant 
upon  his  giving  like  security.  A  nd  the  com- 
plainant  may  at  the  time  of  filing  the  bill, 
upon  a  suflScient  showing  of  the  necessity  for 
it,  obtain  an  injunction  against  the  transfer 
or  removal  of  the  effects  in  the  hands  of  the 
resident  defendant. 

And  if  the  effects  in  the  resident  defend- 
ant's hands  are  claimed  by  him  as  his  own, 
yet  if  the  bill  allege  them  to  be  the  property 
of  the  non-resident  debtor,  and  claimed  by 
the  resident  defendant  under  a  fraudulent 
gale,  the  attachment  bill  will  be  sustained, 
and  the  same  relief  granted,  if  the  claim  be 
shown  to  be  fraudulent,  as  if  the  resident  de- 
fendant had  set  up  no  claim  to  the  effects  ; 
Trotter  v.  White,  10  S.  &  M.  607. 
.  65.  Instance  of  attempt  to  secure  an  as- 
signed  debt.  A  foreign  attachment  bill  was 
filed  to  subject  to  the  complainant's  demand, 
a  debt  due  by  a  citizen  of  this  State  to  one  of 
complainant's  joint  debtors,  alleging  that  it 
had  been  fraudulently  assigned.  The  as- 
signee  showed  that  the  assignment  of  the 
debt,  and  also  of  other  property,  was  for  value 
and  to  secure  debts  due  by  the  assignor,an- 
eluding  also  a  debt  he  owed  to  his  co-debtor, 
on  the  demand  due  to  the  complainant,  and 
who  was  also  a  co-defendant  in  the  bill,  and 
that  by  a  sale  of  the  other  property  embraced 
in  the  assignment,  nearly  all  the  debts  secured 
by  the  assignment  had  been  paid.  Complain- 
ant then  asked  to  have  the  debt  due  by  the 
defendant  in  this  State  subjected  to  his  claim, 
upon  the  ground  that  under  the  assignment, 
it  was  to  go  to  pay  a  debt  due  by  one  of  his 
debtors  to  the  other ;  but  it  was  held,  that 
this  could  not  be  done,  unless  it  was  also 
shown  that  the  debt  due  by  one  debtor  to  the 
other  was  still  a  subsisting  debt,  and  had  not 
been  paid  by  the  proceeds  of  the  sale  of  the 
assigned  property;  Benyman  v.  SiUlivan,  13 
S.  &  M.  65. 

66.  Practice  when  foreign  debtor  has  land 
here:  Pro  confesso.  In  a  foreign  attachment 
bill,  in  which  land  in  this  State,  and  belong- 
ing to  the  non-resident  debtor,  was  sought  to 
be  subjected  to  the  payment  of  complain- 
ant's demand,  the  complainant  proceeded 
to  trial  on  pro  confesso,  without  posting 
notice  at  the  court  house,  as  well  as  pub- 
lishing it  in  a  newspaper,  the  chancellor  dis- 
missed the  bill  without  prejudice,  and  the 
decree  was  affirmed ;  Kerr  v.  Boners,  1  S.  & 
M.  584 ,  Zecharie  v.  Bowers,  3  S.  &  M.  641. 
The  notice  must  be  posted,  as  well  as  pub- 
lished in  a  newspaper,  and  the  resident  de- 
fendant may  object  to  want  of  regularity  in 
the  notice ;  McKey  v.  Cobb,  4  G.  533. 

67.  Proof  of  the  debt.  In  a  foreign  attach- 
ment bill,  if  a  pro  confesso  be  entered  against 
the  non-resident  debtor,  the  production  of  a 
bill  of  exchange  accepted  by  him,  is  sufficient 
proof  of  his  indebtedness  to  the  amount 
thereof;  Freeman  v.  Malcolm,  11  S.  &  M.  53. 

68.  Decree:  Provision  for  protection  of 
defendaTit.  In  the  decree  on  such  a  bill,  the 
complainant  should  be  required  to  give  bond 
and  security  to  abide  by  any  future  decree 
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which  may  be  made,  ordering  a  restoration 
of  the  effects  of  the  non-resident,  upon  his 
appearing  and  answering  the  bill,  and  suc- 
cessfully controverting  the  justice  of  the 
complainant's  demand ;  or  the  decree  should 
make  the  alternative  order  for  a  receiver,  as 
provided  for  in  the  statute.  A  failure  in 
this  respect  will  be  error,  notwithstanding 
the  complainant  may  have  given  bond  and 
security  on  obtaining  the  injunction,  allowed 
when  the  bill  was  filed,  on  which  bond  he  was 
bound  to  pay  all  damages  the  defendant  might 
sustain,  as  well  as  to  abide  by  the  orders  of 
the  court  made  in  the  cause  ;  lb, 

69.  Limitation  of  jurisdiction  where  for- 
eign judgment  is  sought  to  be  condemned. 
The  statute  authorizing  foreign  attachments 
does  not  confer  jurisdiction  on  the  chancery 
courts  of  this  State,  as  an  incident  to  such 
a  bill,  to  subject  to  complainant's  demand,  a 
judgment  which  has  been  rendered  against  a 
resident  of  this  State,  in  a  foreign  State,  and 
in  favor  of  a  non-resident  plaintiff,  upoD  the 
ground  that  the  judgment  itself  belongs  to 
the  non-resident  debtor  of  complainant,  and 
that  the  foreign  plaintiff's  title  is  fraudulent 
as  to  creditors,  unless  the  non-resident  plain- 
tiffin  that  judgment  will  appear  and  submit 
to  the  jurisdiction  of  the  court;  for  if  such 
decree  were  rendered,  it  would  be  no  protec- 
tion to  the  judgment  debtor,  who  would  nev- 
ertheless be  liable  in  the  foreign  State  to  pay 
the  judgment;  Sims  v.  Talbert,  5  0.  487. 
See  JuDOMBNT  OF  Sister  States,  8. 

Vn.  Betterments. 
See  Brttbrmbnts.   Ejectment,  41  to  45. 

70.  When  defendant  entitled  to.  Where  a 
decree  is  entered  in  favor  of  a  tenant  in  com- 
mon against  his  co-tenants,  for  the  recovery 
of  his  undivided  interest  in  land,  and  also  for 
the  rents  and  profits  during  the  time  be  was 
kept  out  of  possession,  the  defendants  should 
be  allowed  credit  for  the  value  of  the  perma- 
nent and  valuable  improvements  made  by 
them;  Nelson  v.  Leake,  3  C.  199.  But 
whether  a  court  of  equity  would  give  relief 
upon  a  bill  filed  for  that  purpose,  to  a  party 
who  entered  bona  fide,  and,  under  color  of 
title  upon  the  land,  and  made  valuable  im- 
provements thereon;  Qucere?  Moody  v. 
Harper,  9  G.  599.    See  post,  323a. 

Vm.  Bill  of  Eeyiew. 

See  Probatb  Court,  sub-division  Bill  of 
Review. 

71.  When  allowable,  A  bill  of  review 
will  lie  only  after  enrolment  of  the  original 
decree,  for  error  on  the  face  of  the  decree, 
or  for  some  new  matter  proved  to  have  been 
since  discovered,  and  which  could  not  have 
been  discovered  by  reasonable  diligence  in 
time  to  be  used  at  the  hearing,  or  on  a  peti- 
tion for  a  re-hearing;  Her  v.  Routh,  3  H. 
276  ;  Starke  v.  Miner,  3  H.  377 ;  Foy  v. 
Foy,  3  C.  207  ;  or  for  new  matter  which  ht  • 
arisen  since  the  decree  ;  Handy  v.  Cobb,  44 
M.  699.  A  bill  of  review  is  in  the  nature  of 
a  writ  of  error,  and  can  only  be  brought  upon 
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a  final  decree,  signed  and  enrolled  ;  or  if  it  is 
not  enrolled,  it  must  be  complete  and  final; 
Handy  v.  Cohh,  supra, 

72.  Rule  as  to  the  newly  discovered  matter. 
The  new  matter  most  not  be  relevant  only, 
but  distinct ;  and  it  must  not  be  merely  new 
cumulative  evidence  of  witnesses  to  a  fact 
litigated  in  the  original  bill ;  nor  will  it 
be  allowed  merely  to  enable  a  party  to 
strengthen  his  evidence  by  the  addition  of 
new  witnesses  to  a  fact  which  was  in  issue 
on  the  trial ;  Ber  v.  Ro^Uh,  supra. 

73.  Same :  Instance.  The  cause  was  tried 
on  its  merits  on  bill,  answer,  and  proof  taken 
by  complainant,  and  the  decree  was  for  the 
complainant.  The  defendant  then  filed  a 
bill  to  have  the  decree  re-opened,  upon  the 
ground  that  he  had  no  personal  notice  of  the 
taking  of  the  depositions  of  complainant's 
witnesses  ;  that  they  had  sworn  falsely ;  that 
he  had  no  knowledge  that  such  proof  had 
been  taken  ;  that  he  lived  twelve  miles  from 
any  post  oflRce,  and  his  solicitor  on  inquiry 
could  not  ascertain  his  post  office,  so  as  to 
communicate  with  him;  that  for  six  months 
preceding  the  trial  he  had  been  in  bad  health, 
and  unable  to  go  and  see  his  counsel ;  and 
that  he  could  show  bv  testimony  that  the  de- 
cree was  unjust,  and  complainant's  evidence 
was  false  :  Heldj  on  demurrer  to  the  bill,  that 
complainant  was  entitled  to  no  relief;  Foy  v. 
Fay,  3  0  207. 

74.  Same :  Another  instance.  Farr  had 
sold  land  to  Shields  by  title  bond.  Moody, 
under  a  judgment  against  Shields,  had  bought 
the  land.  Moody  filed  a  bill  against  Farr, 
asserting  that  the  purchase  monej  due  by 
Shields  hud  all  been  paid  to  Farr  at  the  date 
of  Moody*s  purchase  at  sheriff's  sale.  Farr 
answered,  denying  that  the  purchase  money 
had  been  paid,  and  setting  up  that  the  con- 
tract of  sale  between  him  and  Shields  had 
been  rescinded  before  Moody's  purchase; 
and  that  Shields  had,  in  pursuance  of  the 
rescission,  redelivered  the  title  bond  to  him, 
which,  however,  he  had  mislaid.  A  decree 
was  rendered  for  Farr.  Afterwards,  Moody 
filed  another  bill  against  Farr.  charging  that 
he  had  since  discovered  that  on  the  title 
bond  from  Farr  to  Shields,  was  endorsed  evi- 
dence of  the  payment  by  Shields  of  the  pur- 
chase money  for  the  land,  and  that  Farr  had 
suppressed  it,  falsely  stating  in  his  answer  that 
he  had  lost  the  title  bond.  On  a  review  of  the 
evidence,  the  court  concluded  that  it  was  not 
shown  that  payment  for  the  land  by  Shields  was 
endorsed  on  the  bond.  And  it  was  held,  that 
upon  the  point  of  newly  discovered  evidence 
apart  from  the  bond,  the  bill  presented  no 
ground  for  relief;  that  it  was  neither  a  bill  of 
review,  but  a  bill  in  the  nature  of  a  bill  of 
review,  to  avoid  the  previous  decree  for  fraud 
in  suppressing  the  title  bond.  And  if  con- 
sidered as  a  bill  for  a  new  trial,  the  new  evi- 
dence was  merely  cumulative,  and,  therefore, 
unsufficient ;  Moody  v.  Farr^  6  C.  788.  See 
post,  457,  et  seq. 

75.  Instances  of  error  on  face  of  the  decree. 
A  bill  of  review  will  lie  to  correct  a  decree  of 
foreclosure  of  a  mortgage  which  erroneausly 


directs  a  sale  of  the  whole  mortgage  property 
to  pay  instalments  not  due,  when  the  decree 
is  rendered,  where  it  appears  that  the  prop- 
erty  is  capable  of  subdivision ;  James  v.  Fisk, 
9  S.  &  M.  144.  And  so  it  will  lie  to  correct 
such  a  decree,  which  is  erroneous  in  awarding 
execution  against  the  mortgagor  generally, 
for  any  unsatisfied  balance  which  may  remain 
after  a  sale  of  the  mortgaged  property; 
Stark  V.  Mercer,  3  H.  377. 

76.  Wien  decree  is  void.  A  decree  against 
a  dead  person  may  be  reversed  by  bill  of  re- 
view, or  writ  of  error  coram  nolns;  NeOsm 
V.  Holmes,  W.  261. 

But  if  the  decree  be  void  for  want  of  jnris- 
diction  over  the  subject  matter,  a  bill  of  re- 
view cannot  be  maintained  to  reverse  it;  for 
if  there  was  no  jurisdiction  to  render  the  - 
decree,  there  can  be  none  to  review  and  re- 
verse it;  Friley  v.  Hendricks,  5  C.  412.  Sw 
Probatr  Couut.  178. 

77.  Who  are  proper  parties.  All  \he  par- 
ties to  the  original  decree  should  be  parties 
to  the  bill  of  review,  and  if  any  be  dead,  their 
representatives  should  be  made  parties,  as  in 
ot  her  proceedings  in  error ;  Fnley  v.  Hend- 
ricks, supra. 

78.  Parties :  Bill  against  purchaser  at 
commissioner's  sale:  Void  decree.  If  a  bill, 
framed  so  as  to  be  a  bill  of  review,  be  filed 
only  against  the  purchaser  under  the  original 
decree,. without  joining  as  parlies  those  who 
were  parties  to  the  original  decree,  it  cannot 
be  sustained  as  an  original  bill  against  the 
purchaser  seeking  to  set  aside  the  sale  for 
defects  in  the  original  decree  ;  for,  Tiewed  in 
that  aspect,  the  reversal  of  the  decree  would 
not  divest  the  rights  of  the  purchaser,  who 
was  neither  a  party  nor  a  privy  to  the  decree. 
Nor  can  such  a  bill  be  maintained  against  the 
purchaser,  upon  the  ground  that  the  original 
decree  is  void,  for  in  that  event  the  sale  under 
it  is  no  obstacle  to  complainant's  success  at 
law ;  76. 

79.  Setting  aside  decree  for  fraud.  At 
the  request  of  the  defendant,  and  to  euablehim 
to  negotiat-e,  the  complainant's  solicitor  took  no 
steps  in  the  prosecution  of  the  cause  for  two 
terms;  at  the  next  term,  after  complainant's 
solicitor  had  left  the  court  and  returned  home, 
the  suit,  upon  the  motion  of  the  defendant, 
was  dismissed,  on  account  of  such  omission  to 
prosecute,  the  defendant  failing  on  the  trial 
of  the  motion  to  state  to  the  court  the  cir- 
cumstances which  occasioned  the  failure  to 
prosecute :  Held,  that  the  decree  of  dismissal 
was  procured  by  the  fraudulent  concealment 
by  defendant  of  facts  which  it  was  his  doty  to 
have  communicated  to  the  court,  and  that 
therefore  it  should  be  annulled,  and  the  cause 
reinstated ;  Person  v.  Nevitt,  3  G-.  180.  See 
post,  179, 145. 

8').  Bill  of  revieio  is  independent.  A  bill 
of  review  is  an  independent  proceeding,  and 
does  not  constitute  a  part  of  the  origiBal 
cause  ;  Cole  v.  Miller,  3  a.  89. 

81.  Jurisdiction  of  Superior  and  Disirid 
Chancery  Courts.  The  superior  and  IHstrict 
Courts  of  Chancery,  since  the  date  of  the  coo- 
stitutioual  amendment  abolishing-  them,  have 
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no  power  to  entertain  bills  of  review  as  to 
decrees  rendered  in  them  before  snch  aboli- 
tion ;  a  bill  of  review  does  not  come  within 
the  powers  p^ranted  to  these  courts  to  proceed 
for  a  linaited  time  to  dispose  of  the  business 
pendinof  in  them  at  the  date  of  said  amend- 
ment ;  76.     See  post,  642,  650. 

IX.  Bill  to  Bemove  Olouds  from  Title. 

See  post  412. 

82.  Juri'sdtction  as  to,  A  court  of  chancery 
has  jurisdiction  of  abill  brought  by  acomplain- 
ant  in  possessitm,  to  cause  a  deed  to  be  can- 
celled, which  he  alleges  constitutes  a  cloud  on 
his  title.  Thus,  where  two  persons  have  pur- 
chased the  same  land  under  different  execu- 
tions against  the  same  defendant,  the  pur- 
chaser in  possession  may  file  a  bill  against 
the  other  to  cancel  his  deed,  upon  the  ground 
that  the  complainant  has  the  better  title  ; 
Banks  v.  Evans,  10  S.  &  M.  36.  And  under 
the  statute.  Rev.  Code  of  18.57,  p.  541.  a  com- 
plainant out  of  possession  may  file  snch  a  bill 
against  the  possessor;  Ezelle  v.  Parker,  41 
M.  520.  But  the  jurisdiction  does  not  extend 
so  as  to  embrace  a  case  already  in  a  court  of 
law.  if  the  parties  can  there  present  their 
rights  fairly,  and  there  is  no  special  reason 
for  withdrawing  the  cause,  and  for  equitable 
interference;  Huntington  v  Alh-n,  44  M.  6.H. 
H3.  The  jurisdiction  islimited.  The  juris- 
diction conferred  by  the  statute  on  the  Chan- 
cery Court,  to  remove  clouds  from  complain- 
ant's title,  is  special  and  limited,  and  when  a 
bill  is  filed  under  it,  it  does  not  follow,  as  in 
ordinary  cases,  that  the  court  having  jurisdic- 
tion for  one  purpose,  will  retain  the  bill  and 
give  full  relief;  but  the  jurisdiction  is  ended 
when  the  decree  is  made  removing  the  clouds 
on  the  title.  And  the  court  will  not  go 
farther  and  decree  an  account  for  the  rents, 
and  direct  a  surrender  of  possession ;  Ih* 
See  post,  311,  and  ante,  4. 

84.  Complainant  mtist  show  a  dear  title. 
The  court  will  not  give  relief  in  a  doubtful 
case;  the  complainant  must  show  a  clear 
title ;  Banks  v.  Evans,  10  S.  &  M.  35.  He 
must  also  show  the  entire  fairness  of  his  title. 
If  suspicions  of  fraud  be  thrown  around  it,  and 
not  removed,  the  bill  will  be  dismissed,  and 
the  complainant  left  to  his  remedy  at  law. 
The  statute  allowing  the  bill,  it  is  true,  is 
very  broad,  but  it  does  not  repeal  the  esta- 
blished rule  that  he  who  comes  into  equity 
must  come  uncontaminated  with  fraud,  and 
with  clean  hands  (citing  Banks  v.  Evans, 
supra) ;  Boyd  v.  Thornton,  13  S.  &  M.  338. 
The  complainant  must  also  have  a  perfect 
legal  or  eqjiitable  title;  TotUmin  v.  Heidel- 
berg, 3  G.  268  ;  Kerr  v.  Freeman,  4  G.  292  ; 
Huntington  v.  Allen,  44  M.  654.  Where  the 
evidence  left  it  doubtful  whether  complain- 
ant's title  was  not  procured  by  a  fraud  on  the 
creditors  of  grantor,  both  parties  claiming 
under  him  by  sales  under  execution,  the  bill 
was  dismissed  without  prejudice ;  Boyd  v. 
Thornton,  13  S.  A  M.  338.  The  jurisdiction 
will  only  be  exercised  in  favor  of  the  true 
owner  of  the  land ;  Huntington  v.  Allen,  44 
M.  654. 


85.  Same :  Modification  of  the  rule.  But 
the  complainant,  though  out  of  possession, 
will  not  be  compelled  to  show  a  perfect  title 
against  the  defendant  in  possession,  who 
claims  under  complainant,  though  under  a 
void  deed.  The  defendant  in  such  a  case  is 
tenant  at  will  to  complainant,  and  cannot 
dispute  his  title;  Ezelle  v.  Parker,  41  M. 
520.  Nor  can  the  defendant  set  up  an  out- 
standing title  in  a  stranger,  which  is  invalid, 
or  barred  by  the  statute  of  limitations ;  Har- 
ney V.  Morton.  7  G.  411. 

86.  The  onus  of  proof  of  hUerest  is  on  com- 
plainant. Where  land  is  devised  to  be  sold 
by  the  executors,  for  the  payment  of  debts, 
with  directions  that  the  surplus  proceeds 
not  needed  for  that  purpose,  should  be  paid 
to  the  heirs,  they  cannot  maintain  a  bill  in 
equity,  to  remove  clouds  from  the  title,  un- 
less they  show  that  the  land  will  not  be 
needed  for  the  payment  of  the  testator's 
debts ;  Blalock  v.  Hardy,  8  G.  615. 

87.  Quit  daim  deed  not  a  clear  title,  A 
quit  claim  deed  implies  a  doubtful  title  .in 
the  person  who  executed  it,  and  it  will  be 
treated  as  passing  only  a  doubtful  title  to 
the  releasee ;  and  hence,  such  a  deed  is  not  a 
sufficient  foundation  for  the  complainant's 
title,  to  enable  him  to  maintain  a  bill  to  re 
move  clouds ;  Kerr  v.  Freeman,  4  G.  292. 
See  Quit  Claim. 

88.  Complainant  must  prove  a  negative. 
When  the  complainant  in  a  bill  to  remove 
clouds  from  his  title,  grounds  his  right  to  re- 
lief upon  a  negative  allegation,  he  must 
prove  it ;  and  hence,  where  such  a  bill  is 
filed  to  cancel  a  deed,  upon  the  ground  that 
it  was  never  executed,  and  whicn  deed  it  is 
alleged,  casts  no  cloud  on  complainant's  title, 
it  is  incumbent  on  him  to  show  its  non-exe- 
cution, or  his  bill  will  be  dismissed;  Ih. 

89.  Gross  inadequacy  of  price.  Gross  in- 
adequacy of  price  paidf  for  the  land  by  the 
complainant,  though  not  amounting  to  fraud, 
yet  is  a  good  ground  for  a  court  of  equity 
refusing  relief,  and  leaving  the'  complainant 
to  his  nfemedy  at  law ;  Huntington  v.  Aliens 
44  M.  (>54. 

X.  Bona  Fide  Purchaser. 

See  Vendor  and  Vendke,  45  to  65.  for 
cases  relating  to  purchasers  of  realty.  Sher- 
iff and  Sheriff's  Sale,  123. 

90.  No  rdief  against.  Equity  will  not 
grant  relief  against  a  bona  fide  purchaser  of 
the  legal  title,  without  notice  and  for  a  val- 
uable consideration;  Harper  v.  Bibb,  5  G. 
472.  He  must  be  a  purchaser  of  the  legal 
title ;  see  Vendor  and  Vendee,  48, 49.  He 
must  also  be  a  purchaser  for  value;  see 
Vendor  and  Vendee 45, 46, 46a,  47  ;  ayd  mu!?t 
have  no  notice ;  see  V^endor  and  Vendee,  50 
to  56.  He  must  get  the  legal  title  before 
notice;  see  Vendor  and  Vendee.  48.  As  to 
partial  payment  before  notice,  see  Vendor 
AND  Vendee,  57. 

91.  Same:  Purchaser  from  trustee.  A 
bona  fide  purchaser  for  value,  who  has  ac- 
quired the  legal  title  from  the  trustee,  will 
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be  protected  in  equity  aprainet  the  cestui  que 
trust ;   Wi/se  v.  Dandridge,  6  G.  673. 

92.  Protection  extended  to  purchasers  of 
personalti/.  The  rule  protectiong  bo7ia  fide 
purchasers  for  value,  extends  to  purchasers 
of  personalty,  as  well  as  to  purchasers  of 
realty';  lb.    See  Sales.  17  to  21. 

93.  Foreign  registration  no  notice.  And 
such  a  purchaser  (when  the  purchase  was 
made  in  the  State)  will  not  be  affected  by 
the  registration  of  the  trust  deed  in  the 
State  in  which  it  was  executed,  if  he  had  no 
actual  notice ;  lb. 

H.    Chancery  Side  of  CiroTiit  Court. 

See  Circuit  Court,  13,  14. 

94.  Practice.  The  statutes  passed  for  the 
regulation  of  proceedings  in  chancery,  are  to 
be  applied  to  suits  on  the  chancery  side  of  the 
Circuit  Court.  A  final  decree  may,  therefore, 
be  entered  by  the  Circuit  Court  at  the  same 
term  a  bill  is  taken  for  confessed,  such  course 
being  authorized  by  the  statute  in  retard  to 
the  practice  in  the  Superior  Court  of  Chan- 
cery; Sanders  v.  Dowell,  7  S.  &  M.  206 

95.  Force  of  rules  in  chancery.  Whether 
the  rules  adopted  by  the  chancellor  are  appli- 
cable to  equity  cases  on  the  chancery  side  of 
the  Circuit  Court ;  Quceref  lb. 

96.  Talcing  account :  Notice :  Recommit' 
ment.  There  is  no  rule  of  the  Circuit  Court 
requiring  a  commissioner  to  state  an  accouut 
on  a  bill  to  foreclose  a  mortgage,  to  give  no- 
tice of  the  taking  of  the  same,  yet,  if  no  such 
notice  be  given,  and  the  defendant  object  to 
the  confirmation  of  the  report  on  that  ground, 
and  at  the  same  time  show  any  good  cause  for 
the  recommitment  of  the  report,  it  should  be 
done.  But  if  the  defendant  permit  the  report 
to  be  confirmed  without  objection,  he  will  be 
held  to  have  waived  all  objections  thereto,  as 
he  is  bound  to  take  notice  of  the  action  of  the 
court  in  that  matter ;  Jb.    See  ante.  7. 

97.  Jurisdiction  as  to  mortgages.  The  Cir- 
cuit Court,  on  its  chancery  side,  has  power  to 
foreclose  a  mortgage,  and  to  settle  all  ques- 
tions incident  thereto  ;  Bibb  v.  Martin^  14  S. 
&  M.  87.  But  after  it  has  confirmed  a  sale 
of  the  mortgaged  property,  and  the  term  has 
expired,  it  has  no  power  to  entertain  a  bill  to 
set  aside  the  sale,  if  the  property  exceed  8«^0U 
in  value  ;  Henderson  v.  Herrod,  1  C.  434. 

97a.  Proceedin<js  in.  Proceedings  on  the 
chancery  side  of  the  Circuit  Court  must  con- 
form to  the  regular  chancery  practice  ;  Mob- 
ley  V.  Buchanan,  1  H.  174. 

Xn     Charities. 

98.  Jurisdiction.  The  Chancery  Court  of 
England  has  jurisdiction  over  charities  inde- 
pendent of  the  statute  of  43  Elizabeth,  c.  4. 
And  ihe  Chancery  Court'  of  this  State  has 
such  jurisdiction,  whether  that  statute  has 
been  re-enacted  or  not;  Wade  v.  Am.  Col. 
Society.  7  S.  &  M.  663. 

99.  When  the  doctrine  as  to  charities  may 
be  invoked.  If  the  trusts  created  by  a  will 
be  valid  as  such,  there  is  no  room  for  the  ap- 
plication of  the  doctrine  of  charities.     It  is 


only  where  the  bequest  or  devise  is  too  vague 
or  indefinite  to  enable  those  intended  to  be 
benefited  by  it  to  claim  an  interest  under  the 
will,  that  the  doctrine  of  charities  can  be  ap- 
plied ;  lb. 

Xni.   Commissioner  and  Commissioner's 
Sale. 

1.    Commisiioners  to  take  Eridenoe,  to  make 
Deed,  and  to  State  Aooounts. 

100.  Power  of  commissioner  to  take  m- 
dence.  A  commissioner  in  chancery  cau  ex- 
ercise no  power  except  such  as  is  given  him 
by  statute,  and  hence  he  cannot  imprison  a 
witness  who  refuses  to  testify  before  nira,  and 
if  he  do.  he  and  all  those  urging  and  as- 
sisting the  imprisonment,  are  trespassers; 
Marsh  v.  Wiliams,  1  H.  132. 

101.  Pdxcer  to  make  deed.  Whether  a 
commissioner  in  chancery,  who  was  appointed 
to  make  a  conveyance,  can,  after  having  made 
a  conveyance,  which  is  lost  by  the  grantee, 
make  a  new  deed,  without  first  getting  a  new 
appointment ;  Queer e  f  Stillman  v.  Earner,  7 
H.  421. 

102.  Effect  of  deed  by  commissioner:  Re- 
lation. A  deed  by  a  commissioner  in  chan- 
cery, conveying  land  out  of  the  defendant  and 
vesting  it  in  the  complainant,  will  relate  back 
to  the  commencement  of  the  suit  in  which  the 
decree  ordering  the  conveyance  was  ordered, 
so  far  as  the  rights  of  the  defendant  and  those 
claiming  under  him  are  concerned ;  ShotwtU 
V.  Lawson.  1  (t.  27. 

li»3.  Necessity  for  a  commissioner  to  con- 
vey. A  decree  of  the  Chancery  Court,  direct- 
ing that  the  legal  title  to  land  be  divested  oat 
of  the  defendant  and  vested  in  the  complain- 
ant, is  not,  of  itself,  sufficient  to  vest  the  legal 
title  in  the  complainant.  The  court  must  ap- 
point a  commissioner  to  convey,  on  failure  of 
the  defendant  to  do  so  ;  Walker  v.  Williams, 
1  G.  16n ;  WaUis'  Heirs  v.  Wilson's  Heirs,  5 
G.  357. 

104.  Commissioners  to  state  accounts. 
See  ante  7,  10,  96. 

105.  Notice  to  take  account.  Under  the 
38th  chancery  rule,  parties  are  entitled  to 
notice  from  a  commissioner  appointed  to 
state  an  account,  of  the  time  and  place  of 
stating  it ;  Poindexter  v.  La  Roche,  7  S.  A 
M.  699.     See  ante,  7,  10,  96. 

106.  Reference  to  two  commissioners  and 
recommitment.  Where  a  cause  was  referred 
to  two  commissioners,  or  either  of  them,  to 
state  an  account,  and  the  duty  is  performed 
by  one  alone,  and  upon  exceptions  to  the  ac- 
count being  sustained,  the  cause  is  recommit- 
ted '*  to  the  commissioner,"  without  naming 
him,  it  is  to  be  understood  as  recommitted  to 
the  commissioner  who  originally  stated  the 
account;  lb. 

107.  Exceptions  to  report.  Ifexceptionstoa 
commissioner's  report  be  referred  to  a  master, 
to  whose  report  no  exceptions  are  filed,  ob- 
jection can,  nevertheless,  be  made  thereto, 
based  on  the  exceptions  made  to  the  first 
report ;  lb.    See  ante^  8. 
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8.  CommiitionerB  to  Sell,  and  Salei  made  by 
them. 

A.  Thb  Commissioner's  Report,  and  Bill  op 

Sale  and  Conveyance. 

108.  Identifying  the  properti/ sold.  When 
a  sale  is  made  by  a  commissioner  under  a  de- 
cree foreclosing  a  mortgage,  the  decree,  re- 
port of  sale,  and  mortgage  are  to  *be  taken 
as  parts  of  an  entire  thing.  If,  therefore,  the 
property  be  described  in  the  decree,  and  the 
report  slate  that  the  commissioners  sold  the 
property  mentioned  in  the  decree,  the  report 
IS  sufficient  to  identify  the  property  sold, 
though  no  other  description  of  it  be  given  in 
the  report ;  Conger  v.  Robinson,  4  S.  &  M. 
210. 

See  Guardian  and  Ward,  58. 

109.  Omission  in  report  to  state  name  of 
purchaser.  If  the  report  omit  to  state  the 
name  of  the  purchaser  or  the  amount  of  the 
bid, -it  will  be  irregular;  but  the  defect  will 
not  justify  a  suspension  of  an  execution 
issued  on  the  bond,  returned  with  the  report, 
as  given  by  the  purchaser  for  the  purchase 
money;  lb. 

110.  Bill  of  sale  by  commissioner.  In  iu- 
diciul  sales  of  personalty,  as  in  all  other  sales 
of  such  property,  the  right  passes  \^y  deliv- 
ery, and  the  purchase  and  ownership  under 
such  sales,  may  be  established  by  parol  proof. 
The  want  of  a  perfect  bill  of  sale  made  by  the 
commissioner  to  the  purchaser,  will  not, 
therefore,  be  sufficient  ground  for  suspending 
the  execution  on  the  bond  given  for  the  pur- 
chase money,  nor  to  rescind  the  sale  ;  Conger 
v.  Robinson,  supra.  And  so,  if  the  purchaser 
of  slaves  get  the  slaves  actually  ordered  to  be 
sold,  it  is  immaterial  what  name  is  given  them 
in  the  bill  of  sale  made  by  the  commissioner ; 
lb. 

liOa.  Conveyance  by  In  an  interlocutory 
decree  ordering  a  sale,  the  commissioner  shall 
not  be  ordered  to  make  a  conveyance  to  the 
purchaser;  this  should  be  done  in  the  final 
decree  ;  Coulter  v.  Herrod,  5  C.  685. 

B.  The  Confirmation  and   Disaffirmance 

OF  THE  Sale. 

111.  Confirmation  necessary:  Effect  be- 
fore confirma'ion.  Until  confirmation,  the 
sale  is  in  fieri  and  may  be  set  aside  ;  and  so, 
after  confirmation,  at  the  same  term  at  which 
the  confirmation  is  made,  the  order  to  that 
efifect  may  be  set  aside  and  the  sale  disaf- 
firmed, just  as  if  no  order  of  confirmation  had 
been  made ;  Henderson  v.  Herrod,  1  C.  434. 
Confirmation  of  sale  necessary  to  its  validity  ; 
J<arfders  v.  Dowdl,  7  S.  &  M.  206 ;  Tooly  v. 
Gridly,  3  rf.  &  M.  493 ;  Gowan  v.  Jones,  10 
S.  &  M.  164;  S.  P.,  MitcheU  v.  Harris,  ^3  M. 
314. 

1 12.  How  confirmation  may  be  made.  But 
the  confirmation  may  be  by  act  of  the  parties, 
or  even  by  the  lapse  of  a  great  length  of  time, 
during  which  both  parties  acquiesced  in  the 
sale ;  but  ordinarily,  if  there  be  no  confirma- 
tion by  the  court,  no  title  passes,  and  the  pur- 
chaser cannot  recover  the  property  by  suit; 
Gowan  v.  Jones,  supra.    The  title  iu  either 


real  or  personal  property  may  be  effectually 
vested  iu  the  purchaser  at  such  sale,  by  con- 
firmation in  pats,  arising  from  the  acts  of 
parties  in  interest.  Where  there  has  been  a 
substantial  execution  of  the  decree,  by  an 
open  and  fair  sale,  a  deed  and  possession 
given,  and  the  purchaser  has  remained  in  pos- 
session for  several  years,  such  acts  are  held 
to  be  a  confirmation  in  pais,  so  far  as  the 
parties  in  interest  are  concerned,  and  the 
mere  fact  that  the  price  was  inadequate  or 
excessive  will  not  authorize  such  sale  being 
set  aside;  Rediis  v.  Hayden,  43  M.  614. 
See2>osM15,  117. 

And  if  the  complainant  in  a  decree  to  fore- 
close a  mortgage  orderinor  a  sale  to  be  made 
on  a  credit  of  six  months,  after  the  sale  is 
made,  accept  the  bond  and  order  execution  on 
it,  and  cause  the  same  to  be  levied,  and  con- 
test in  the  Chancery  Court  the  appropriation 
of  money  made  under  the  execution,  he  will 
be  held  to  have  confirmed  the  sale  made  by 
the  commissioners,  though  it  were  irregularly 
mafle,  and  he  will  be  bound  by  it  as  fully  as 
if  the  confirmation  were  made  by  the  court; 
Tooly  V.  Gridley,  3  S.  &  M.  493.  See  post, 
li9a. 

113.  When  confirmation  may  he  sel  aside. 
It  may  be  set  aside  at  the  same  term  (see 
ante.  111).  But  after  that  term  the  court  can- 
not set  it  aside  except  for  the  same  reasons, 
and  upon  the  same  principles  which  would 
authorize  a  court  of  cnancery  to  set  aside  the 
decree  of  any  other  court ;  and  the  setting  of 
the  decree  of  confirmation  aside  then  becomes 
a  matter  of  origfinal  chancery  jurisdiction; 
Henderson  v.  Herrod,  1  C.  434. 

114.  Practice  and  proceedings  in  setting  it 
aside  after  the  term.  Whertf  the  suit  in  which 
the  sale  was  made  is  still  pending,  and  the 
purchaser  is  a  party  to  it,  an  application  to 
set  aside  a  sale  after  the  term  at  which  it  was 
confirmed,  may  be  made  by  petition ;  but  if 
the  suit  has  been  determined,  or  the  purchaser 
is  not  a  party,  or  being  a  party  has  resold  to 
another,  the  application  must  be  by  bill ;  lb. 

See  post.  539,  et  seq. 

115.  Objections  by  purchaser  to  confirma- 
tion. Before  the  contirmation  of  the  commis- 
sioners' report  of  a  sale,  it  is  competent  for 
the  purchaser  to  move  to  reject  the  report ; 
and  an  application  by  petition  for  a  super- 
sedeas of  the  execution,  which  issued  on  the 
bond  given  for  the  purchase  mt»ney,  will  be 
regarded  as  equivalent  to  such  motion,  and 
the  decree  of  the  chancellor  dismissuig  the 
supersedeas  in  effect,  amounts  to  a  confirma- 
tion  of  the  report ;  Conger  v.  Robinson,  4  S. 
&  M.  210. 

ll.'>a.  Exceptions  to  report  of  sale:  How 
made.  Where  the  report  of  sale  by  a  com- 
missioner has  been  made,  and  exceptions  filed 
thereto,  which  were  sustained,  and  the  salo 
confirmed,  if  the  purchaser  should  execute 
bond  for  the  purchase  money  within  thirty 
days,  according  to  the  order  of  the  court 
otherwise  the  sale  to  be  set  aside;  and  the 
commissioner  made  another  report,  showing 
the  execution  of  the  bond  according  to  the 
order  of  the  court,  It  will  be  incompetent  fur 
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the  party  excepting  to  file  to  the  second  re- 
port any  exceptions  which  might  have  been 
filed  to  the  first  report,  and  which  go  to  the 
irregularity  of  the  sale,  unless  the  irregu- 
larity be  so  gross  as  to  cause  a  manifest  in- 
jury, or  show  a  strong  probability  of  it.  His 
exceptions  will  be  confined  to  the  matter 
arising  upon  the  second  report,  as  to  the 
taking  of  the  bond  from  the  purchaser ;  Neh- 
hitt  V.  Cunningham,  5  C.  292. 

116.  Rule  as  to  confirmtng.  Sales  made 
by  commissionerp  in  chancery,  should  be  regu- 
lated very  much  by  the  same  rules  which 
apply  to  sales  made  by  sheriffs,  under  execu- 
tion. The  object  in  each  is  the  same — the 
execution  of  the  judgment  or  decree  of  the 
court — and  the  interest  of  suitors,  as  well  as 
public  policy,  demands  that  the  sales  in  both 
instances  should  be  alike,  certain  and  obliga- 
tory ;  Henderson  v.  Herrod,  1  C.  434. 

117.  Same :  Discretion  as  to :  Causes  for 
disaffirmance  r  Reopening  bidding.  It  is 
true  a  commissioner's  sale  is  not  final  and 
valid  until  confirmed  by  the  court;  but  the 
chancellor  in  refusing  to  confirm  should  ex- 
ercise a  judicial,  not  an  arbitrary  discretion. 
Fraud,  accident,  mistake,  or  surprise  in  rela- 
tion to  the  time  of  the  sale  or  title  to  the 
property,  or  the  failure  of  the  purchaser  to 
comply  with  the  conditions  of  the  sale,  are 
among  the  causes  which  are  suflBcient  to 
cause  a  disaffirmance.  The  English  rule,  al- 
lowing the  bidding  to  be  reopened,  has  never 
been  adopted  in  this  State ;  76.  See  post, 
128. 

The  English  rule  of  conducting  sales  by  a 
permanent  master  in  chancery,  and  keeping 
them  under  the  continual  direction  and  con- 
trol of  the  chancfellor,  and  of  reopening  the 
biddings  upon  advances  of  the  property  in 
price,  and  thus  making  the  court  the  vendor, 
does  not  prevail  in  all  its  extent  in  this  coun- 
try. With  us,  such  sales  are  more  like  sher- 
iff's sales,  under  execution;  the  most  impor- 
tant difference  being,  that  the  commissioners 
making  such  sales  must  report  them  to  the 
court  for  confirmation  But  confirmation  by 
the  court  is  not  essential  to  complete  the  sale 
— if  the  acts  of  the  parties  amount  to  a  con- 
firmation; RedvA  V.  Haf/de7i,  43  M.  614.  See 
ante,  112. 

117a.  Reopening  bids.  Sales  by  commis- 
sioners in  cnancery  will  not  be  reopened, 
either  before  or  after  confirmation,  except 
for  special  cause  ;  and  not  then,  unless  the 
purchaser,  being  free  from  fault,  shall  be  fully 
indemnified,  by  the  repayment  of  the  purchase 
monpy,  costs,  and  expenses.  After  confirma- 
tion of  the  sale,  a  mere  increase  of  the  price, 
however  large,  will  not  induce  a  court  of 
equity  to  reopen  the  biddings,  though  such 
increase  is  a  strong  auxiliary  where  there  are 
other  grounds.  Nor  is  inadequacy  of  price 
suflRcient,  unless  it  be  so  great  as  to  create 
an  inference  of  fraud.  There  must  be  some 
such  ground  as  fraud,  accident,  or  surprise, 
preventing  a  fair  sale,  and  working  injustice 
to  some  party  interested.  Thus,  where  the 
sale,  under  a  decree  to  foreclose  a  mortgage, 
took  place  without  notice  to  complainant  or 


defendant,  or  to  the  solicitor  of  either,  and 
property  shown  to  be  worth  $5000  was  sold 
for  $100.  in  the  absence  of  all  the  parties,  it 
was  held  that  the  sale  was  properly  set  aside; 
Mitchell  V.  Harris,  43  M.  314. 

1 1 8.  Savne :  Causes  for  setting  aside  sale 
adjudged  bad.  It  is  not  a  good  cause  for  get- 
ting aside  an  order  confirming  a  sale,  made 
under  a  decree  to  foreclose  a  mortgage,  that 
ihe  decree  is  erroneous  in  giving  a  priority 
in  the  proceeds  of  the  sale  to  an  assignee  of 
:i  part  of  the  mortgage  debt,  and  that  after- 
wards  the  other  assignee,  whose  rights  were 
postponed,  appealed,  and  caused  the  decree 
giving  the  priority  to  be  reversed,  he  now 
alleging  as  the  reason  for  setting  aside  t'-e 
sale,  that  it  took  place  before  the  appeal, 
and  that  he  was  unable  to  bid.  owing  to  the 
t'ecree  postponing  him,  and  that  the  sale  was 
for  an  inadequate  price ;  he  should  have  ap- 
fiealed  before  the  sale  was  made ;  76. 

118a.  Set  aside  for  fraud.  Where  the  facts 
nro  such  as  to  compel  the  conviction  that 
there  has  been  a  collusion  between  a  defend- 
ant in  the  decree  and  the  purchaser  at  the  com- 
missioner's sale,  to  bring  on  the  sale  without 
the  complainant's  knowledge,  whereby  the 
property  was  sold  at  a  greatly  inadequate 
pi  ice,  it,  is  no  abuse  of  the  chancellor's  dis- 
cretion to  set  aside  the  sale,  and  refuse  to 
confirm  it ;  Pattison  v.  Josselyn,  43  M.  373. 

C.  Sales  made  on  a  Credit. 

119.  The  statxde:  Decree  for  a  note  in- 
st'^ad  of  bmid.  The  statute  (H.  &  H.  525, 
?T6),  directs  that  where  the  sale  is  on  a  credit, 
that  a  bond  shall  be  taken  from  the  pur- 
chaser, which,  if  not  paid  at  maturity,  shall 
have  the  force  and  effect  of  a  judgment 
against  the  obligors  therein.  If  the  decree 
directing  the  pale  order  a  note  to  be  taken 
from  the  purchaser,  it  will  be  erroneous,  and 
will  be  reversed  if  no  sale  h.is  been  made 
under  it;  Cook  v.  Fultz  10  S.  k  M.  369. 

llfla.  Constiiuiicnality  rf  the  statute.  The 
court  were  inclined,  under  the  authority  of 
Bronson  v.  Eeuzie.  1  H.  S.  C.  R.  to  bold 
that  the  law  of  the  State  providing  that  sales, 
made  under  decrees  to  foreclose  mortgages, 
should  be  on  a  credit  of  six  months,  was  un- 
constitutional ;  but  it  WHS  also  held  that  if 
Ihe  complainant  do  not  object  to  the  decree, 
but  acquiesces  in  it,  and  sreks  to  enforce  the 
pnrchaj^er's  bond,  he  would  thereby  be  estop- 
ped to  raise  that  objection  ;  Tooly  v.  Gridley, 
3S.  &  M.  493.     Seean^e,  112. 

120.  Same:  Effect  of  private  agreement  on 
the  bond.  Where  the  sale  is  made  on  a  credit, 
the  bond  of  the  purchaser  for  the  purchase 
money,  if  not  paid  at  maturity,  will  have  the 
force  and  effect  of  a  judgment;  and  it  will 
have  this  effect,  notwithstanding  a  private 
valid  agreement  between  the  purchaser  and 
the  complainant,  that  the  former  should  have 
a  longer  time  for  payment  than  the  maturity 
of  the  bond,  and  should  also  pay  the  bond  by 
instalments.  The  bond  will  be  good  as  a 
judgment,  though  the  purchaser  may  restrain 
collection,  except  in    accordance  with   the 
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tprnis  of  the  private  agreement ;  Shotwell  v. 
Webb,  1  C  375. 

121.  Obligee  in  the  bond.  The  court.  Id 
orderiuof  a  sale  of  mortgaged  property  on  a 
credit,  has  power  to  order  the  bond  of  the 
purchaser  to  be  made  payable  to  the  mort- 
gagee, notwithstanding  tlie  debt  has  be«n  as- 
signed to  another  party;  for  the  court  has 
power  to  enforce  the  bond  for  the  use  of  the 
party  really  interested;  Nebbett  v.  Canning- 
ham,  5  0.  592. 

122.  interest  on  the  bond.  The  statute  re- 
quires the  bond  of  the  purchaser  to  bear  in- 
te^pest  at  eight  per  cent,  from  its  date.  The 
bond  will  be  considered  as  given  with  refer- 
ence to  this  siatute;  and  if  nothing  be  said  in 
it  about  interest,  it  will  bear  interest,  accord- 
ing to  the  statute,  at  eight  per  cent,  from  its 
date,  the  statute  entering  into  and  becoming 
a  part  of  the  contract ;  lb. 

123.  Bond  by  agent.  Where  such  a  bond 
appears  on  its  face  to  be  executed  by  one  of 
the  sureties,  through  his  agent,  the  authority 
of  the  agent  will  be  presumed;  and  it  will 
also  be  presumed  that  the  commissioner  re- 
quired the  production  of  the  agent's  author- 
ity when  he  took  the  bond  ;  lb. 

See  Attachment,  44.  High  Court.  20. 
Writ  of  Error. 

124.  Power  of  complainant  to  receive 
money  on  the  bond.  Where  the  sale  is  on  a 
credit,  and  the  bond  of  the  purchaser  is  pay- 
able to  the  complainant,  this  does  not  autnor- 
ize  the  complainant  to  receive  the  money 
when  it  is  due,  unless  he  have  a  previous 
order  of  the  court  to  that  effect;  and  if  he  do 
receive  it,  he  may  be  ordered  by  the  court  to 
bring  it  into  court.  A  fortiori,  he  is  not  en- 
titled to  receive  the  money,  when  there  has 
been  a  writ  of  error  and  supersedeas,  before 
payment,  even  though  he  has  no  notion  of 
such  proceedings,  fur  he  and  his  solicitor  are 
bound  to  take  notice  of  all  procedings  in  the 
cause,  affecting  his  right  to  receive  the 
money ;  Coulter  v.  Herrod.  5  C.  685. 

125.  Rttum  of  the  bond  into  court:  Con- 
firmation It  is  no  objection  to  the  confir- 
mation of  a  sale,  that  the  commissioner  does 
not  return  the  purchaser's  bond  into  court, 
within  the  time  prescribed  by  the  order  of 
the  court,  if  it  were  in  fact  returned  in  time  to 
enable  the  complainant  to  have  an  effective 
execution  on  it,  returnable  to  the  same  ^term 
at  which  the  execution  would  have  been  re- 
turnable, in  case  the  bond  had  been  returned 
in  the  time  prescribed  in  the  order ;  Nebhett 
y.  Cunningham,  5  0.  292. 

126.  Same.'  Yet  on  such  failure  to  return 
the  bond,  the  court  has  power  to  set  the  sale 
aside,  unless  the  purchaser  will  produce  the 
money  in  court,  but  such  production  will  not 
be  ordered  until  the  return  day  for  the  exe- 
cution, which  would  have  been  issued  in  case 
the  bond  had  been  returned  in  due  time  ;  lb. 

126a.  Lfien  on  such  sale.  Whether  in  a 
sale  made  by  a  commissioner  on  a  credit,  a 
lien  similar  to  the  vendor's  lien,  exists  without 
an  express  reservation  of  it  in  the  decree; 
Quceref  But  if  the  lien  exists,  the  original 
mortgagor  is  not  a  necessary  party  to  a  bill 


10  enforce  it,  and  the  bill  might  also  be 
brought  in  a  different  chancery  court  from 
the  one  which  entered  the  decree  of  fore- 
closure; Tooly  V.  Gridley,  3  S.  &  M.  493. 

1266.  Ordering  sale  for  cash.  The  order 
ing  of  a  sale  for  cash  by  the  Chancery  Court 
(under  the  statutes  as  they  existed  before 
1857),  is  an  extraordinary  power  conferred  by 
statute  on  the  court,  and  the  circumstances 
justifying  it  should  appear  affirmatively  in 
the  decree;  and  hence,  the  decree  will  be  re- 
versed if  it  order  a  sale  for  cash,  unless  the 
consent  of  the  parties  thereto  required  by 
the  statutes,  appear  in  the  record ;  Knox  v. 
Bank  of  United  States,  4  C.  655 ;  Dean  v. 
Lezardi,  2  id.  424. 

8.  Mitoellaneooi. 

127.  Jurisdiction  of  court  over  the  pur- 
chaser. The  purchaser  under  a  decree  in 
chamcery  by  the  act  of  the  purchase,  submits 
himself  to  the  jurisdiction  of  the  court,  as  to 
all  matters  connected  with  the  sale  or  rela- 
ting to  himself  in  his  character  as  purchaser, 
and  he  stands  before  payment  of  his  bid, 
in  the  relation  of  a  trustee  having  possession 
of  a  trust  fund.  Hence,  when  the  sale  is  on  a 
credit,  he  is  subject  to  the  jurisdiction  of  the 
court,  to  be  ordered  to  bring  the  money  into 
court ;  Coulter  v.  Herrod,  5  C.  685. 

128.  \Mien  bidding  reopened.  By  the 
English  rule,  the  Chancery  Court  would  not 
reopen  the  bidding  in  a  sale  regularly  made 
by  a  commissioner,  and  ready  for  confirma- 
tion, at  the  instance  of  a  third  party  who 
proposes  to  advance  on  the  price  for  which 
the  estate  sold,  unless  such  tnird  party  state 
the  amount  he  is  willing  to  advance,  and  offer 
to  pay  the  expenses  already  incurred  in  the 
sale,  and  also  to  pay  the  purchaser  for  his 
expenses  and  loss  of  time.  Would  the  bid- 
ding be  reopened  in  such  a  case  on  any  terms 
in  this  State;  Qucere?  Wright  v.  Cantzon, 
2  G.  514.     Seean^e,  117,  1 17a. 

129.  Irregular  sale.  Where  there  is  an 
irregularity  in  the  proceedings  by  complain- 
ants, and  a  sale  is  made  in  execution  of  their 
decree  thus  irregularly  obtained,  and  a  pur- 
chase made  by  a  trustee  for  their  benefit,  no 
title  will  be  acquired  ;  Ooffy,  Robbins,^^  G. 
153. 

129a.  Substituted  bidder.  Property  3old 
by  a  commissioner,  was  knocked  off  to  C.,  but 
A.,  who  was  not  present  at  the  sale,  after- 
wards took  the  property  and  gave  his  own 
bond  for  the  price,  in  which  it  was  recited 
that  A.  was  tne  purchaser  :  Held,  that  A. 
was  estopped  to  deny  that  he  was  purchaser, 
and  was  bound  to  pay  the  purchase  money  ; 
Redus  v.  Hayden.  43  M.  614. 

XIV.  OontribTitbn. 

1296.  For  contribution  among  sureties, 
see  Principal  and  Surbtibs,  70,  71,  72. 
Contribution.  4. 

129c.  Contribution  among  co-legatees.  The 
doctrine  of  contribution  does  not  apply  to 
a  case  between  specific  legatees,  under  a 
will  where  all  the  property   bequeathed  to 
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them  is  subject  to  an  encumbrance  paramount 
to  the  title  of  the  testator,  and  the  property 
of  one  of  the  legatees  alone  has  been  seized 
to  satisfy  it ;  Peebles  y.  Horton,  10  G.  406. 

129rf.  Same:  Case  in  judgment,  A.  died, 
giving  all  his  estate  to  B.,  who  afterwards 
died,  leaving  specific  legacies  to  several  lega- 
tees, of  thQ  property  so  bequeathed  to  him. 
Afterwards  a  judgment  was  rendered  against 
the  executor  of  A.  (the  first  testator),  which 
wiis  wholly  satisfied  out  of  the  property  be- 
queathed to  one  of  the  specific  legatees  of  B. : 
Held,  that  such  legatee  was  not  entitled  to 
contribution  from  his  co-legatees  whose  lega- 
cies were  equally  with  his  liable,  to  the  satis- 
faction of  the  judgment.  In  such  a  case,  the 
creditor  has  tne  right  to  levy  his  execution 
on  any  part  of  the  property,  and  if  he  levy 
solely  on  the  legacy  of  one,  it  is  a  misfortune 
for  which  that  one  has  no  remedy  against  his 
co-legatees  ;  lb, 

129e.  Same  :  Contribution  whftre  an  estate 
is  not  solvent,  "Where  one  of  several  specific 
legatees  has  been  compelled  to  pay  the  whole 
of  a  debt  due  by  the  testator,  he  will  not  be 
entitled  lo  contribution  against  his  co-legatees 
who  have  received  their  legacies,  if  the  estate 
be  solvent,  independent  of  the  legacies,  nor  in 
case  it  becomes  insolvent  by  devastavit  of 
the  executor;  lb, 

XV.   Oreditor'g  Bill. 
See  Fraudulent  Assignment. 
See    sub-division  Equitable    Assets.    See 
post,  479. 

130.  Who  may  file:  The  lien  necessary, 
and  proceedings  generally.  See  Fraudulent 
Assignment,  87  lo  102.  Post,  ia2a. 

131.  Right  of  assignee  in  fraudxdent  as- 
signment. Where,  in  a  creditor's  bill  filed  to  set 
aside  a  fraudulent  conveyance,  it  appears 
that  the  conveyance  was  made  with  a  fraudu- 
lent intent  by  the  grantor  to  secure  the  vendee 
and  another,  they  will  be  entitled  to  have 
their  claim  first  paid,  if  they  were  innocent 
of  any  fraud;  otherwise,  they  would  be  post- 
poned to  the  judgment  creditors  ;  Shotwell  v. 
Taliaferro,  3  C.  10.5.  See  Fraudulent  As- 
signment, 80  to  84. 

132.  Case  held  not  to  be  a  creditor's  bill  M. 
recovered  a  judgment  against  P.,  and  had  ex- 
ecution returned  ntUla  bona.  P.  was  admin- 
istrator of  an  estate,  and  he  made  settlements 
with  the  Probate  Court,  which  showed  that 
he  was  in  advance  to  the  estate  to  the 
amount  of  $17,000.  On  this  state  of  case. 
M.  filed  his  bill  against  P.,  to  subject  the  in- 
debtedness which  the  estate  owed  P.  to  the 
payment  of  M.'s  judgment  against  P. :  Held, 
that  the  object  of  the  bill  was  nothing  more 
than  to  compel  P.  to  pay  a  judgment  against 
himself  out  of  a  particular  fund,  and  it  could 
not  be  main  tinned ;  Helm  v.  Philbrick,  6  C. 
210. 

132a.  Tlie  judgment  and  lien  necessary, 
A  bill  to  subject  the  equitable  assets  of  a 
debtor  lo  the  payment  of  his  debts,  cannotbe 
maintained  unless  there  be  first  rendered 
against  him  a  judgment  at  law,  on  which 
there  is  a  return  of   7itdla  bona;  Mizell  ▼. 


Herbert,  12  S.  &  M.  .547 ;  Fnmed  v.  Harris, 
II  S.  &  M.  366  ;  Brown  v.  Bank  nf  Mis.^..  2 
G.  454;  Vasser  v.  Henderson.  40*  M.  519; 
Hilzheim  v.  Drane,  10  8.  &  M.  656.  See  fur- 
ther on  this  subject,  Fraudulent  Assign- 
ment, 98  to  100  ;  and  for  a  modification  of  the 
rule,  see  same  title,  101.  See  ante,  64;  post 
132/,  641. 

1326.  Rule  for  allowance  of  creditor's  bill. 
Equity  will  not  lend  its  aid  to  enforce  a 
judgment  at  law,  except  where  the  assets 
sought  to  be  subjected  are  in  tlieir  nature 
equitable,  or  where  the  complainant's  remedy 
at  law  has  been  obstructed  by  fraud.  And  in 
such  a  case  complainant  must  show  that  he 
could  not  obtain  relief  at  law.  Hence,  where 
the  complainant  had  judgment  at  law  against 
the  maker  and  first  and  second  endorsers  of 
a  note,  he  cannot  maintain  a  bill  to  subject 
the  equitable  assets  of  the  second  endorser 
to  the  payment  of  the  judgment,  unless  he 
show  the  insolvency  of  the  maker  and  first 
endorser  ;  for  the  second  endorsers  property, 
under  our  statute,  cannot  be  taken  to  satisfy 
the  judgment  until  those  liable  before  him  are 
exhausted;  Coleman  v.  Rives,  2  C  634. 
See  Principal  and  Surety.  41,  et  seq. 
BiLi^  OF  Exchange,  &c.,  164a,  et  seq. 

132c.  Jurisdiction  where  there  is  a  lien  ap- 
pearing (f  record :  Obstructions  to  execu- 
tion. A  court  of  equity  has  jurisdicti«»n  of  a 
bill  by  a  judgment  creditor,  to  subject  to  his 
judgment  property  on  which  another  has  a 
lien  to  indemnify  him  as  surety  for  the 
debtor,  where  the  lien,  though  paid  off  and 
sati.«fied  in  fact,  appears  of  record  to  be  still 
subsisting.  In  sucn  a  case,  the  appearance 
on  the  record  of  an  unsatisfied  lien,  is  an  im- 
pediment in  the  way  of  the  execution,  which 
the  court  will  remove ;  Folkes  v.  Hayden, 
7  0.  123. 

132d.  Same:  Case  in  which  jurisdiction 
is  denied.  But  equity  has  no  jurisdiction  of 
a  bill  seeking  a  discovery  from  the  defendant 
as  to  his  indebtedness  to  the  judgment  debtor, 
and  to  have  it  app'ied  to  the  payment  of  the 
complainant's  judgment,  when  there  is  no 
allegation  that  such  indebtedness  grows  out 
of  or  is  in  any  way  connected  with  an  attempt 
to  defeat  the  creditors  of  the  debtor.  In 
such  a  case,  the  remedy  is  ample  at  law  by 
garnishment ;  lb,;  contra,  Payne  v.  BuUard, 
post.  320. 

1 32f .  Same  :  Obstructions  to  execution  : 
Fraudulent  sale :  Parties.  A  court  of 
equity  has  jurisdiction  to  entertain  a  bill  by 
a  judgment  creditor,  whose  judgrment  was 
rendered  whilst  the  debtor  had*  a  legal  title 
to  land,  lo  set  aside  a  sale  made  by  the  debtor 
of  the  land,  and  to  subject  it  to  the  judgment, 
upon  the  ground  that  the  sale  was  fraudulent, 
where  under  the  statute  the  lien  of  the  judg- 
ment would  have  been  divested  by  the  sale,  if 
it  had  been  fair  and  bona  fide.  In  such  a  case 
notwithstanding  the  creditor  might  have  a 
remedy  at  law,  the  Chancery  Court  has  juris- 
diction to  set  aside  the  sale  and  remove  ob- 
structions to  a  fair  sale  at  law.  And  such  a  bill 
may  be  maintained  against  the  heir  of  the 
debtor  and  the  fraud ulent  grantee  without 
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revivor  of  the  judjrment  at  law  ;  all  the  par- 
ties interested  being  before  the  court,  they 
can  make  any  defence  to  the  bill  which  they 
conld  have  made  against  a  scire  facias ; 
Fowler  V.  McCartney,  5  C.  509 ;  S.  P.,  as  to 
parties,  post.  188. 

132/  Jurisdiction  as  to  fraudtdent  a.^isign- 
ments:  Ground  of :  Lien,  Where  property  le- 
gally liable  to  an  execution  has  been  fraudu- 
lently conveyed  or  encumbered,  and  the  appli- 
cation to  chancery  is  to  remove  an  obstruction 
which  prevents  a  legal  lien  from  operating  on 
the  property  ;  in  such  case  the  better  opinion 
seems  to  be  that  the  creditor  need  only  pro- 
ceed at  law  to  the  extent  necessary  to  give 
him  a  complete  title,  and  that  a  judgmonl 
which  operates  as  a  lien  upon  the  property 
sought  to  be  charged,  is  all  that  is  necessary ; 
and  hence,  it  is  not  essential  to  justify  a  levy 
on  such  property,  and  a  bill  to  remove  the 
obstruction,  that  the  party  making  the  con- 
veyance, and  his  co-debtors,  should  he  with- 
out other  property  to  satisfy  the  judgment. 
And,  notwithstanding  properly  fraudulently 
conveyed  may  be  levied  on  and  sold  under 
execution  without  first  setting  aside  the 
fraudulent  conveyance,  yet  equity  will  not 
require  the  creditor  to  sell  a  disputed  title, 
but  will  set  aside  the  conveyance  and  remove 
the  obstructions  to  a  fair  sale  (citing  Hilz- 
lieim  V.  Drane,  10  S.  M.  556;  Berryman  v. 
Stdlivan,  13  id.  65;  Fowler  v.  McCartney,  5 
('.  509  ;  Snodgrass  v.  Andrnos,  1  G.  472) ; 
Vasser  v.  Henderson,  40  M.  519.  See  post, 
132a. 

XVI.  Oross-bill. 

133.  No  new  parlies  in.  By  the  general 
rules  of  chancery  practice,  a  defendant  has 
no  riifht  to  make  new  parties  to  the  suit  by 
his  cross-bill.  And  the  statute  (H.  C.  770, 
art.  12,  2  1),  which  enables  a  defendant  to 
a  bill  in  chancery  to  make  his  answer  a 
cross-bill,  without  service  of  process  on  the 
defendants  to  the  cross  bill,  **  unless  new 
parties  be  introduced,"  does  not  authorize 
the  making  of  persons  parties  to  the  cross- 
bill, who  were  not  parties  to  the  original 
bill.  The  parties  tnerein  referred  to  as 
**  new,"  and  upon  whom  service  of  process  is 
not  dispensed  with,  are  those  of  the  defend- 
ants to  the  original  bill,  who  are  made  par- 
ties to  the  cross-bill ;  Ladner  v.  Ogdenj  2  G. 
332. 

134.  Effect  of  dismissal  of  original  bill,  on 
cross  bill.  Where  a  cross-bill  is  filed  for  re- 
lief separate  and  independent  of  the  original 
bill,  and  involving  the  rights  of  the  co-defend- 
ants in  the  original  bill,  although  touching 
the  same  property,  and  growing  out  of  the 
same  subject  matter  litigated  in  the  original 
bill,  the  disuiissul  of  the  latter  would  not 
necessarily  dismiss  the  former;  but  where 
the  cross-bill  has  direct  reference  to.  and  in- 
volves only  some  collateral  right  affected  by 
the  relief  sought  in  the  origiual  bill,  it  must 
be  considered  as  in  the  nature  of  a  defence 
to  the  original  bill,  and  would  necessarily 
fall  by  an  abandonment  or  dismissal  of  that 
bill;  lb. 


135.  Cross-bill  by  complainant.  Because 
the  defendant  makes  his  answer  to  the  origi- 
nal bill  a  cross-bill,  this  does  not  give  to  the 
complainant  the  right  to  make  his  answer 
thereto  a  cross-bill ;  but  if  he  wishes  to  in- 
troduce new  matter  not  embraced  in  his 
original  bill,  he  must  file  an  amended  or  sup- 
plemental bill ;  Brown  v.  Troup,  4  G.  35. 

135a.  Necessity  for  cross-bill.  A  decree 
granling  relief  in  favor  of  a  defendant  against 
the  complainant,  cannot  be  granted  except 
upon  a  cross-bill  filed  by  the  defendant;  Ar- 
nold V.  Miller,  4  0.  152.  See  ante,  366; 
post.  156ft. 

1356.  Crosscut  for  discovery.  Although 
by  statute  of  1861,  the  defendant  is  entitled 
to  take  the  testimony  of  the  complainant  in 
the  original  bill,  yet  it  does  not  oust  the 
Chancery  Court  of  its  original  jurisdiction  to 
allow  cross-bills  for  relief  merely.  The  de- 
fendant has  his  election  to  take  the  testimony 
of  the  complainant  under  the  statute,  or  re- 
sort t<»  his  cross  bill  for  discovery  and  relief; 
Millsaps  V.  Pfeiffer,  44  M.  805.  See  ante,  366. 

XVn.  Decrees. 

136.  WhaX  is  a  final  decree  :  Rule.  A  final 
decree  is  one  which  makes  an  end  of  the  case, 
and  decides  the  whole  matter  in  controversy, 
and  determines  the  costs,  and  leaves  nothing 
further  for  the  court  to  act  on;  Cook^s  Heirs 
V.  Bay,  4  H.  485. 

137.  Same :  Illustrations.  A  bill  was  filed 
to  set  aside  certain  sales  and  for  an  account, 
and  on  it  a  decree  was  entered  vacating  the 
sates,  and  settling  the  principles  on  which 
the  chancellor  thought  the  final  decree  ought 
to  be  rendered,  and  also  ordering  an  account 
and  an  issue  q^iantum  damnificatus  to  be 
sent  to  a  jury  for  trial,  but  reserving  the 
question  of  costs  and  all  other  questions  : 
Held,  that  it  was  merely  interlocutory  and 
within  the  power  of  the  chancellor  to  amend 
at  any  time  before  final  decree ;  lb. 

138.  Same:  Another  illustration.  A  decree 
granting  a  divorce  a  mensa  et  thoro,  and  ap- 
pointing a  commissioner  to  ascertain  and 
report  the  pecuniary  condition  of  the  hus- 
band, with  the  view  of  awarding  permanent 
alimony,  and  directing  that  until  the  further 
order  of  the  court,  the  wife  be  allowed  Qight 
dollars  per  month,  and  reserving  the  question 
of  permanent  alimony  until  the  coming  in  of 
the  report,  is  only  interlocutory,  and  not 
final.  And  the  allowance  therein  made  ceases 
when  the  commissioner  makes  his  report,  if 
no  further  order  be  made  to  continue  it. 
And  if  nothing  more  be  done  in  the  cause  for 
eighteen  years,  it  is  not  competent  for  the 
wife  to  file  an  original  bill  to  enforce  her 
right  under  the  decree ;  but  the  cause  is  still 
depending,  and  she  must  apply  to  the  court 
where  it  was  instituted ;  Bankston  v.  Bank- 
ston.  5  C.  692. 

139.  Same:  Another  illustration.  The  ob- 
ject of  the  bill  was  to  enforce^pecific  perform- 
ance of  a  contract,  by  whicn  complainant 
claimed  a  lien  on  land  for  the  payment  of  ex- 
penses incurred  and  advances  made  in  con- 
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sammating  the  purchase  of  the  land.  The 
fand  had  been  placed  in  the  hands  of  a  re- 
ceiver, by  order  of  the  court,  and  an  account 
taken,  and  confirmed,  and  a  decree  entered, 
ordering  the  receiver  to  pay  the  money  in  his 
hands  to  complainant  and  appoint  a  commis- 
sioner to  sell  the  land  and  settling  the  pay- 
ment of  the  costs,  leaving  nothing  but  tu  dis- 
tribute the  proceeds  of  the  sale:  Held, 
that  the  decree  was  final,  and  a  writ  of  error 
would  lie  from  it;  Stehhins  v.  Niles,  13  S.  & 
M.  307. 

140.  Same.  A  decree  to  account  is  in- 
terlocutory until  the  report  of  the  master 
has  been  confirmed ;  Hunter  v.  Carmtchael, 
12   S.  &  M.  726. 

141.  Effect  of  fined  decree:  Power  of 
court  over  it.  After  the  expiration  of  the 
term  of  the  court,  at  which  a  final  decree  is 
rendered,  the  cause  cannot  be  considered  as 
depending,  and  all  jurisdiction  of  the  court 
over  it  is  ended,  except  in  cases  where  infants 
are  parties  defendants,  and  when  there  is  an 
express  reservation  to  them  by  the  decree  of 
the  time  in  which  to  contest  it;  also,  ex- 
cept when  the  defendants  are  non-residents, 
who  have  time  allowed  by  statute  in  which  to 
contest  it ;  Cole  v.  Miller,  3  G.  89. 

142.  Same.  The  Chancery  Court  has  no 
power  after  the  term  at  which  it  is  rendered 
has  expired,  to  entertain  a  petition  to  set 
aside  a  final  decree  duly  enrolled.  And  it  is 
enrolled  when  entered  on  the  minutes  of  the 
court.  After  that  time  the  decree  is  only 
examinable  on  appeal  or  writ  of  error,  or  by 
bill  of  review  ;  Sagory  v.  Bayless^  13  S.  &  M. 
153 ;  or  by  bill  in  the  nature  of  a  bill  of  re- 
view for  fraud  in  obtaining  it;  Person  v.  Ne- 
vitt,  3  G.  180.    See  ante,  79. 

And  an  order,  setting  aside  a  final  decree 
made  after  the  expiration  of  the  term,  is 
void ;  and,  if  such  order  be  made,  and  there- 
upon the  defendent  file  a  cross  bill,  and  with- 
out objection  from  either  side,  proof  is  taken, 
and  the  whole  matter  relitigated,  still  the 
objection  to  the  order  of  reinstatement  is  so 
conclusive  and  fatal  that  the  court  will  be 
bound  to  notice  it,  and  to  dismiss  the  cross 
bill  (citing  Sagory  v.  Bayless,  supra) ;  Com- 
mercial  Bank  of  Manchester  v.  Lewis,  13  S. 
A  M.  226.  A  final  decree  may,  for  good 
cause,  be  set  aside  or  modified  at  the  term 
at  which  it  is  enrolled  ;  PaUison  v.  Josselyn, 
43  M.  373. 

142a.  Power  of  court  after  finai  decree. 
The  jurisdiction  of  the  court  ceases  after 
final  decree,  if  there  be  nothing  to  be  done 
in  execution  of  the  decree ;  but  when  in  order 
to  give  the  successful  party  the  benefit  of 
the  decree,  it  is  essential  that  it  be  executed, 
jurisdiction  does  not  cease  till  such  execu- 
tion be  had  ;  Ooffy.  Bobbins,  4  G.  153.  See 
post,  655. 

143.  Interlocutory  decree  may  be  set 
aside.  An  interlocutory  decree  may  be  set 
aside  after  the  term  ;  but  this  action  is  not 
arbitrary  ;  it  rau^J.  be  regulated  by  the  sound 
legal  discretion  of  the  court ;  and  it  will  be 
error  to  set  aside  a  decree  to  account  with- 
out any  petition   or  other  showing  setting 


out  the  grounds  therefor;  Hunter  v.  Car- 
michael,  12  S.  &  M.  726;  S.  P.,  Pattison  t. 
Josselyn,  43  M.  373. 

144.  Decree  against  a  dead  person.  May 
be  reversed  by  bill  of  review,  or  writ  of  error 
coram  nobis:  Neilson  v.  Holmes,  W.  261. 

145.  Disregarding  decree  void  for  fraud. 
A  decree  obtained  by  fraud  is  void,  both  at 
law  and  equity,  and  may  be  so  treated  in  any 
collateral  proceeding  in  either  forum ;  aud 
heuce,  the  husband  may,  in  a  suit  to  recover 
property  in  possession  of  the  wife's  vendee, 
show  that  a  decree  obtained  by  the  wife 
against  him  for  a  divorce  a  vinculo,  and  ad- 
judging the  property  to  be  her's.  was  obtained 
by  fraud;  and  upon  establishing  his  title 
and  the  fraud  in  the  decree,  he  will  be  entitled 
to  recover,  without  proceeding  directly  to 
annul  the  decree  ;  Plummer  v.  Plummy  8 
G.  185.     See  ante,  79. 

146.  Form  and  contents  of  decrees:  In- 
stances, A  decree  directing  a  sale  of  land  to 
pay  a  judgment,  should  state  the  amount  of 
the  judgment  to  be  paid ;  Cohen  v.  CarroU, 
5  S.  &  M.  545.  Where  a  decree  decides  that 
a  defendant,  claiming  in  his  own  right,  holds 
the  legal  title  for  complainant,  it  should  direct 
a  conveyance  by  the  former  to  the  latter; 
James  v.  Fisk,  9  S.  &  M.  144.  The  decree 
cannot  operate  to  convey  the  title  per  se;  see 
ante,  103.    Post,  4')6a. 

In  a  decree  of  foreclosure,  where  some  oi 
the  instalments  are  not  yet  due,  the  whole 
mortgaged  estate  should  not  be  ordered  to  be 
sold,  if  less  be  sufficient  to  pay  the  instal- 
ments due,  and  the  property  be  capable  of 
division;  James  v.  Fisk^  9  S.  A  M.  144.  And 
where  there  is  a  decree  to  sell  several  distinct 
species  of  property,  to  pay  one  debt,  it  should 
order  a  sale  of  only  so  much  as  is  necessary 
to  pay  what  is  due ;  Morse  v.  Clayton,  13  S. 
k  M.  373. 

See  sub-division  Infants.   See  post.  406. 

147.  Time  of  entering  decree:  HaMe.  A 
final  decree  to  foreclose  a  mortgage  signed  on 
the  same  day  the  bill  is  taken  for  confessed, 
the  case  referred  to  a  master,  and  his  report 
confirmed,  is,  to  say  the  least,  a  very  hasty  one. 
Whether  it  would  be  erroneous;  Quctref 
McOowan  v.  James,  1  S.  A  M.  445.  See  post, 
561. 

148.  Decree  on  irregular  service.  If  the 
return  of  service  be  defective,  and  there  be 
no  appearance,  the  decree  will  not  therefore 
be  void,  but  only  erroneous ;  Smith  v.  Brad- 
ley, 6  S.  &  M.  485.    See  Proorss,  17. 

149.  Setting  aside  a  decree  on  constructive 
service,  A  final  decree  entered  on  pro  con- 
fesso,  where  the  service  was  by  copy  left  at 
defendant's  residence,  should  be  set  aside  if 
defendant  was  absent  from  the  State  at  the 
time,  and  in  fact  had  no  notice  of  the  suit 
until  after  the  decree  was  entered,  if  he  shows 
that  he  had  a  good  defence ;  McGowan  v. 
James,  12  S.  <&  M.  445;  S.  P.,  as  to  new 
trials  at  law,  on  same  ground,  see  Jones  v. 
Commercial  Bank  of  Columbus,  5  H.  43; 
Joslin  V.  Coffin,  Id.  539  ;  Lapiece  v.  Hughes, 
2  0.  69 ;  digested  in  sub-division  New  Trial; 
post,  447,  564. 
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150.  Recital  in  decree  as  to  appearance. 
A  recital  in  a  final  decree  that  the  hearing 
was  in  the  presence  of  the  counsel  of  all  the 
parties,  would  not  include  a  party  against 
whom  a  pro  confesso  had  been  entered,  where 
it  does  not  otherwise  appear  that  he  ever  had 
couDsel  in  the  cause,  or  had  entered  his  ap- 
pearance (citing  Edwards  v.  Toomer,  14  S. 
&  M.  75) ;  Ren&s  AdmW  v.  Harper,  1  C. 
154.  See  Appearance.  1.  Attachment,  72. 
Probate  Court,  47  ;  Judgment.  8. 

151.  Erroneous  decree:  How  attacked, 
A  decree  which  is  merely  erroneous,  and  is 
not  void,  cannot  be  attacked  collaterally ; 
Smith  V.  Bradley,  6  S.  &  M.  485. 

See  Judgment,  22  to  28. 

152.  Wlio  hound  by  decree,  A  decree 
only  binds  parties  to  the  bill,  and  their  privies ; 
Pouns  V.  Gartman.  7  C  133. 

See  Judgment,  33  to  40.  Evidence,  119, 
et  seq, 

153.  No  reversal  for  erroneous  interlocutory 
ordei\  It  is  no  ground  for  reversing  a  final 
decree  which  is  right,  that  a  previous  inter- 
locutory order  was  erroneous  ;  Toj)p  v.  Pol- 
lard, 2  C  682. 

154.  Reinstatement  of  dismissed  bill.  Tf  a 
suit  in  chancery,  which  has  been  once  dis- 
missed for  want  of  prosecution,  be  afterwards 
reinstated  by  the  court,  this  will  be  a  judicial 
determination  that  there  has  been  an  un- 
reasonable delay  in  the  prosecution  of  it ; 
Tarpley  v.  Wilson,  4  G.  467.     Sec  post,  602. 

1 55.  Decree  barred  by  sfatute  of  limitations. 
A  motion  to  appoint  a  new  commissioner  to 
execute  a  decree  foreclosing  a  mortgage,  is 
but  a  proceeding  to  revive  the  original 
decree,  and  have  execution  of  it ;  and  if  it  be 
not  made  till  after  the  lapse  of  seven  years 
from  the  rendition  of  the  decree,  it  comes 
fully  within  the  spirit  and  reason  of  the 
statute  prohibiting  the  revival  of  any  judg- 
ment by  scire  facias,  after  the  expiration  of 
seven  years  from  its  date,  and  will,  therefore, 
be  barred  ;  Ooff  v.  Robins,  4  G  153. 

156.  Decree  making  nev)  parties.  A  decree 
making  new  parties  will  be  presumed  correct, 
unless  the  record  show  affirmatively  to  the 
contrarv ;  Pass  v.  McRea,  7  G.  143.  See 
po!it,  490. 

156a.  Decree  on  overruling  demurrer. 
Where  a  demurrer  is  overruled  to  an  amended 
bill,  leave  should  be  granted  to  file  an  answer. 
The  rule  is  different  where  a  demurrer  to  a 
bill  of  revivor  is  overruled.  In  this  lust  case, 
the  court  should  proceed  at  once  to  enter  a 
decree  of  revivor,  unless  the  defendant  make 
a  showing  of  merits  in  support  of  his  applica- 
tion for  leave  to  answer  ;  Nye  v.  Slaughter, 
5  C.  638. 

156&.  Decree  in  favor  of  a  co-defendant. 
A  court  of  chancery  may  make  a  decree 
between  co-defendants,  or  in  favor  of  one  and 
against  another  co-defendant,  founded  on 
tacts  stated  in  the  complainant's  bill,  which 
are  admitted  by  the  defendant  sought  to  be 
charged.  But  thid  can  be  done  only  where 
the  bill  is  maintained,  and  the  relief  sought 
in  it,  granted  against  one  or  more  of  the  de- 
fendants between  whom  there  may  be  adverse 


equities,  growing  out  of  the  complainant's 
right,  and  not  inconsistent  with  it ;  and  these 
equities  growing  out  of  the  relief  decreed  to 
the  complainant,  are  proper  to  be  adjusted 
between  all  the  parties  to  the  suit.  But  a 
decree  granting  relief  against  the  complain- 
ant can  only  be  granted  on  cross-biil ;  Arnold 
V.  MiUer,  4  C.  152.     See  ante,  135a. 

XVIII.    Demurrer. 

157.  That  fraud  charged  in  the  hill  must 
he  answered,  with  demurrer,  see  ante,  21, 
22.  23. 

158.  Effect  of  answer  on  demurrer.  If  an 
answer  be  filed  before  a  demurrer  is  di.<- 
posed  of.  it  overrules  ihe  demurrer;  Baines 
V.  McGee,  I  S.  &  M.  208. 

And  the  •  rule  is  the  same  where  the  de- 
murrer is  contained  in  the  answer,  and  is  a 
part  of  the  bill,  if  the  answer  extend  to  that 
part  of  the  bill  to  which  the  demurrer  is  ap- 
plied, the  rule  being,  that  if  the  answer  go 
farther  than  to  deny  the  combination  usually 
charged,  it  overrules  the  demurrer;  Bond  v. 
Jones,  8  S.  &  M.  368.  And  so  if  the  de- 
murrer be  to  the  whole  bill,  and  the  answer 
be  to  a  part,  it  overrules  the  demurrer  ;  Gray 
V.  Regan.  1  C.  304 ;  Fall  v.  Hafter,  40  NI. 
606.  And  this  rule  applies  where  there  is  a 
demurrer  to  the  bill  and  an  answer  filed, 
denying  the  fraud  in  a  case  where  the  fraud 
is  the  gravamen  of  the  bill.  But  where  the 
answer  and  the  demurrer  apply  to  separate 
and  distinct  parts  of  the  bill,  the  answer  will 
not  overrule  the  demurrer ;  Fall  v.  Hafter^ 
supra. 

159.  How  framed,  when  to  apart  of  the 
bill  f,nly.  Where  a  demurrer  is  intended  to 
reach  only  a  part  of  the  bill,  it  should  defi- 
nitely state  the  part  demurred  to;  lb. 

160.  Demurrer  when  part  of  the  biU  is 
good.  A  demurrer  cannot  be  good  in  part, 
and  bad  in  part ;  and  hence,  if  the  demurrer 
be  taken  to  the  whole  bill,  and  a  part  of  the 
bill  be  good,  the  demurrer  will  be  overruled ; 
Graves  v.  Hull,  5  0.  419.  The  rule  is  the 
same  at  law.  See  Pleadings.  73,  et  seq. ;  and 
in  the  Probate  Court;  see  Probate  Court, 
140.  And  if  a  particular  ground  of  demurrer 
be  assigned  to  the  whole  bill,  it  will  be  over- 
ruled, unless  the  bill  in  that  respect  be  wholly 
insufficient  for  the  relief  sought;  Andina  v. 
Davis,  9  G  574.  And  so  if  a  ground  ot  de- 
murrer be  assigned  as  against  all  of  the  com- 
plainants, and  it  be  insufficient  as  to  one  of 
them,  it  will  be  overruled  as  to  all ;  Gibson 
V.  Jayne.  8  G.  16  ^ 

161.  When  bill  good  as  to  one  defendant 
and  bad  as  to  another.  When  a  bill  is  good 
as  to  one  of  several  defendants,  it  will  not 
be  dismissed  on  his  demurrer,  because  it  may 
be  insufficient  as  to  another  defendant,  who 
has  not  appeared  and  defended  the  suit; 
Gamer  v.  Lyles,  6  G.  176. 

162.  Bill  dismissed  as  to  all  on  demurrer 
by  one  defendant.  Where  the  demurrer  of 
one  party  brings  up  the  equity  of  the  whole 
bill  as  to  the  others,  as  well  as  to  himself, 
and  it  appears  that  there  is  no  equity  as  to 
any  of  the  defendants,  the  bill  should  be  dia- 
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jniased  avS  to  all ;  Patterson  v.  Edtvards,  7  C. 
67  ;  but  this  rule  would  not  apply  where  the 
ground  of  defence  is  such  that  it  may  be 
waived,  as  the  statute  of  limitations.  See 
post,  164. 

163.  Demurrer  admits  the  trtUh  of  the  bill. 
A  demurrer  is  by  law  an  admission  of  the 
truth  cW  the  bill,  or,  of  so  much  of  it  as  it 
applies  to.  The  demurrant  cannot  ffive  it  a 
different  effect  by  denying  in  the  demurrer 
any  part  of  the  bill ;  Gray  v.  Began,  1  C. 
304. 

164.  Difference  hettveen  admission  hy  de- 
murrer and  hy  pro  confesso.  Notwithstand- 
ing a  demurrer  confesses  the  allegations  of 
the  bill,  it  still  is  but  a  confession  accompa- 
nied by  an  assertion  of  all  the  legal  riirhts  of 
the  demurrant  as  they  would  exist  supposing 
the  bill  to  be  true,  and  growing  out  the  facts 
as  therein  stated.  It  is,  therefore,  something 
more  than  a  pro  con/esso,  which  is.  in  effect, 
equivalent  to  an  answer  confessing  the  bill 
and  assorting  no  legal*  right  in  the  defendant. 
Hence,  because  the  statute  of  limitations  can 
be  set  up  by  demurrer  as  a  defence  to  the  bill, 
it  does  not  follow  that  the  court  should  re- 
fuse relief  on  a  pro  confesso  decree,  merely 
because  it  appears  that  the  statute  of  limita- 
tions, if  relied  on,  would  be  a  bar.  The  fail- 
ure to  set  up  the  statute  is  a  waiver  of  it ;  Pat- 
terson V.  Ingraham,  1  C.  87 ;  8.  P.,  Spears  v. 
Cheatham,  ante,  164. 

165.  Form  of  demurrer  setting  up  the  stat- 
ute of  limitations.  The  statute  of  limita- 
tions may  be  set  up  in  equity  by  demurrer ; 
but  when  this  is  done,  that  particular  cause 
must  be  assigned  in  the  demurrer ;  Archer  v. 
Jones,  4  0.  583. 

166.  mien  demurrer  proper  to  set  up  the 
statute.  The  defence  of  the  statute  of^limi^ 
tationa  can  be  set  up  by  demurrer  only  when, 
from  the  face  of  the  bill,  it  appears  that  the 
bar  has  attached.  When  it  does  not  so  ap- 
pear, the  defence  must  be  set  up  by  plea  or 
answer;  Dickson  v.  Miller,  11  S.  &  M.  594; 
Nevitt  v.  Bacon,  3  G.  212  ;  and  it  makes  no 
difference,  in  such  21,  case,  that  the  bill  avers 
that  the  debt  is  due  aud  unpaid ;  Nevitt  v. 
Bacon,  supra. 

167.  Demurrer  for  want  of  equity  on  the 
face  of  the  bill.    A  demurrer  to  a  bill  for 

want  of  equity  on  its  face,  will  not  be  sus- 
tained, unless  the  court  be  satisfied  that  no 
discovery  or  proof  called  for  properly  by  the 
bill,  can  make  the  subject  matter  of  the  suit 
a  proper  case  for  equity  cognizance ;  Morton 
V.  Grenada  Female  Academy,  8  S.  &  M.  773. 

168.  Wheji  special  demurrer  necessary. 
Defects  or  omissions  arising  from  obscurity 
or  unskilfulness  in  drawing  the  bill,  should 
be  distinctly  and  specifically  pointed  out  in 
the  demurrer,  so  that  complainant  may  have 
an  opportunity  of  amending.  And  for  this 
reason  a  general  demurrer  setting  up  the 
statute  of  limitations  ought  not  to  be  sus- 
tained merely  upon  the  ground  that  the  disa- 
bility of  one  of  the  joint  complainants  at  the 
time  the  cause  of  action  accrued,  is  not  dis- 
tinctly stated,  the  disability  of  the  others 
clearly  appearing.    That  particular  cause  of 


demurrer  should  have  been  assigned ;  Feame 
V.  Shirley,  2  G.  301. 
See  High  Court,  73. 

169.  Demurrer  to  pleas,  Sfc.  A  demurrer 
to  a  plea  or  replication  in  chancery,  is  not 
the  proper  mode  of  testing  its  sufficiency. 
The  plea  or  replication  should,  in  such  case, 
be  set  down  for  a  hearing,  and  then  its  suflS- 
ciency  will  be  determined ;  Beck  v.  Beck,  7  G. 
72. 

170.  Effect  of  difference  between  bill  and 
exhibit  on  demurrer.  A  bill  alleged  satisfac- 
tion of  a  judgment  at  law,  averring  that  the 
proceeds  of  a  sale  made  under  an  execution 
therefrom,  had  never  been  appropriated  to 
the  payment  of  any  other  judgment  ajainst 
the  defendant.  The  record  of  the  judgment, 
which  was  made  an  exhibit  to  the  bill,  showed 
the  contrary :  Held,  on  demurrer  to  the  bill, 
that,  in  the  absence  of  all  explanation  in  the 
bill  of  the  statement  In  the  record,  the  court 
must  consider  that  the  appropriation  was 
made  as  stated  in  the  exhibit;  Harper  v.  Hiil, 
6  G.  63. 

See  Probatk  Court,  139. 

170a.  Exhibits  on  demurrer.  An  exhibit 
merely  referred  to  in  the  bill,  and  asked  to  be 
taken  as  a  part  thereof,  does  not  constitute  a 
part  of  the  pleadings  in  the  cause,  so  as  to  aid 
a  demurrer  to  a  bill  which  shows  on  its  face 
a  case  for  equitable  relief.  The  bill  is  a  part 
of  the  pleadings,  but  the  exhibits  are  evidence; 
Terry  v.  Jones.  44  .M.  540. 

1 7 1.  Second  demurrer.  After  a  demurrer 
has  been  overruled,  a  second  demurrer  may 
be  filed,  if  the  bill  has  been,  since  that  time 
amended  materially  and  improperly;  Scott  v. 
Colvitt,  3  H.  148. 

171a.  Decree  on  overriding  demurrer.  See 
ante,  156a. 

XIX.     Discovery. 

See  antcy  24.  26,  1356;  pos^  292. 

172.  Disposition  of  bill  for.  A  bill  for  dis- 
covery only  cannot  be  set  down  for  final  hear- 
ing ;   Townsend  v.  Odam,  W.  357. 

173.  Proof  as  to.  When  matters  in  avoid- 
ance are  stated  in  answer  to  a  bill  of  discov- 
ery, they  are  subject  to  be  sustained  or  dis- 
proved by  evidence  on  both  sides;  Qreerdeaf 
v.  Highland,  W.  375. 

174.  Who  entitled  to.  A  purchaser  of  land 
at  sheriff's  sale,  under  ajudsrment  against  the 
original  euterer  from  the  United  States,  has 
a  right  to  a  discovery  from  the  assignee  to 
whom  it  has  been  patented,  as  to  the  dale  of 
the  assignment,  and  the  manner  in  which  it 
was  made;  Huntington  v.  GranUand,  4  G. 
453. 

See  Land  Laws  op  Unttkd  Statbs,  30.  35. 

174a.  Presumption  against  a  party  failing 
to  make  discovery.  When  the  defendant 
neglects,  in  his  answer,  to  discover  the  date 
of  a  fact  within  his  knowledge,  when  required 
by  the  bill  to  make  the  discovery,  and  there 
is  no  proof  on  the  point,  the  true  date  will  be 
considered  by  the  court  to  be  that  which  is 
most  beneficial  to  the  complainant,  and  not 
in/onsistent  with  the  other  circumstances  of 
the  case.     Hence,  when  a  defendant,  in  whose 
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hands  had  been  placed  collateral  secnritioa, 
bearing  interest  at  eight  per  cent.,  being 
required  to  answer  whether  he  had  collected 
thera.and  the  date  of  such  collection,  answered, 
admitting  the  collection,  but  failed  to  state 
the  date  thereof,  he  will  be  considered  as 
having  noade  the  collection  at  the  date  of  the 
filing  of  the  answer,  so  as  to  make  him 
chargeable  with  eight  per  cent,  interest  up  to 
that  date ;  Tarpley  v.  Wilson,  4  G.  467. 

See  Answer,  25.  Post,  ,505,  508. 

1746.  TV  hen  proper :  Affidavit :  Practice. 
A  bill  of  discovery  must  be  for  matters  which 
lie  in  the  knowledge  of  the  defendant  only, 
and  should  call  for  something  which  is  not  in 
the  complainant's  power  to  set  out  in  his  bill, 
and  the  bill  need  not  be  sworn  to  ;  Buckner  v. 
Ferguson,  44  M.  677. 

And  the  pendency  of  an  action  at  law  is  not 
always  necessary  to  the  maintenance  of  a  bill 
of  discovery.  The  bill  must  state  that  the 
discovery  is  asked  for  the  purpose  of  some 
suit  brought  or  intended  to  be  brought,  and 
it  should  set  forth,  with  reasonable  certainty, 
the  nature  of  the  suit,  or  the  nature  of  the 
claim  or  right,  to  support  which  the  action  is 
brought,  or  intended  to  be  brought,  and  also 
the  name  of  the  defendant;  lb, 

ZX.  Dismissal  of  Bill. 

174c.  When  the  bill  is  bad  as  to  demurrant^ 
but  good  as  to  another,  see  ante,  161. 

175.  When  bill  is  dismissed  as  to  all,  on  de- 
murrer of  one,  see  aw^e,  162. 

176.  As  to  eff'ect  of  reinstatement  after  dis- 
missal, for  want  of  prosecution^  see  arde, 
154. 

177.  Power  of  clerk  to  dismiss  in  vacation. 
The  clerk  of  the  Chancery  Court  has  no 
power,  in  vacation,  to  dismiss  a  bill  in  chan- 
cery, upon  the  order  of  the  complainants, 
unless  the  costs  be  first  paid  or  secured  to  his 
satisfaction ;  Ladner  v.  Ogden,  2  G.  3H2. 

178.  Effect  of  order  of  complainant  to  dis- 
miss. The  letter  of  the  complainant,  or  of 
his  solicitor,  filed  with  the  clerk  in  vacation, 
and  directing  a  dismissal  of  the  bill,  will  not 
have  that  effect,  unless  the  costs  be  paid  or 
secured;  lb, 

179.  Dismissal  for  want  of  prosecution. 
Where  no  steps  in  the  prosecution  have  been 
taken  by  the  coniplainant  for  two  terms,  the 
bill  may  be  dismissed  for  want  of  prosecution, 
unless  the  failure  was  occasioned  at  the  in- 
stance of  the  defendant ;  Person  v.  Nevitt,  3 
G.  180.    See  ante,  79. 

180.  When  bill  dismissed  without  preju- 
dice. When  the  proceedings  under  which  the 
complainant  claims  title,  as  they  appear  in 
the  record,  are  invalid,  but  their  validity  was 
not  directly  attacked  in  the  court  below,  if 
there  be  a  probability  that  the  invalidity 
arises  from  a  defect  in  the  record  as  made  up 
in  this  court,  and  that  it  can  be  remedied, 
this  court  will  dismiss  the  bill  without  preju- 
dice; Bias  y,  Vance,  3  G.  198.  And  so  where 
a  demurrer  is  sustained  to  a  bill,  upon  the 
ground  that  it  is  not  technically  and  formally 


drawn,  and  the  complainant  does  not  apply 
for  leave  to  amend,  the  decree  shonld  dismiss 
the  bill  without  prejudice;  Alexander  v. 
Moye.  9  G.  640.  And  so  where  it  was  ad- 
judged, that  the  complainant  had  not  framed 
his  bill  properly,  in  order  to  overturn  a  de- 
fence set  up  in  the  answer,  it  was  ordered  to 
be  dismissed  without  prejudice ;  Camcs  v. 
Hubbard,  2  S.  &  M.  108.    See  post,  391. 

181.  Same :  Other  instances.  In  a  case 
where  a  bill  was  broujiht  to  remove  clouds, 
by  a  purchaser  at  sheriff's  sale,  who  bought 
under  a  judgment  junior  to  the  one  under 
which  the  defendant  bought,  the  principal 
question  being  whether  the  senior  judgment 
was  satisfied  at  the  time  of  the  sale  nnder  it; 
the  court  reached  the  conclusion,  that  the 
senior  judgment  was  not  satisfied  at  that 
time ;  yet,  inasmuch  as  the  facts  were  com- 
plicated, and  I  he  record  not  as  perspicuous  as 
It  might  have  been,  the  bill  was  dismissed 
without  prejudice  to  the  legal  rights  of  the 
complainant;  Banks  y.  Evans,  10  S.  &  M. 
35.  And  so  where  a  bill  was  filed  to  set 
aside  a  sherifi^s  sale,  upon  the  ground  that  it 
was  fraudulent  as  to  creditors,  and  the  proof, 
though  calculated  to  excite  suspicion,  fell 
short  of  establishing  the  fraud;  the  court 
dismissed  the  bill,  without  prejudice  to  the 
complainant's  rights  at  law,  saying,  that  a 
jury  might  find  differently,  and  that  the  ques- 
tion of  fraud  could  be  better  investigated  be- 
fore them ;  Foster  v.  Pugh,  12  S.  &  M.  416. 

182.  Same:  Another  instance.  In  this 
case\  the  High  Court  reversed  a  decree  giving 
a  right  claimed  under  a  will  made  in  a  sister 
State ;  and  the  reversal  was  on  the  ground  that 
the  copy  of  the  will  was  not  authenticated 
according  to  law ;  the  court  refused  to  enter 
a  decree  final  for  the  defendant,  but  stated 
that  thejr  would  either  dismiss  the  bill  with- 
out prejudice,  or  remand  the  cause,  so  that 
the  complainant  might  get  an  amended  trans- 
cript. The  bill  was  remanded,  and  again  it 
was  a  second  time  remanded  for  the  same 
reason  in  this  case ;  Stewart  v.  Sioanzey,  12 
S.  &M.  684;  S.  C.,1C.  502. 

See  High  Court,  138. 

183.  Same.  Where  the  complainant  fails 
to  take  any  proof  to  sustain  his  cause,  the 
bill  was  dismissed  without  prejudice,  upon 
the  ground  that  there  had  been  no  trial  on  the 
merits  ;   Wellons  v.  NeiveU,  7  S.  &  M.  399. 

184.  Dismissal  for  toant  of  prosecution,  is 
without  prejudice.  The  dismissal  of  a  bill 
for  want  of  prosecution,  is  no  bar  to  a  sub- 
sequent suit  for  the  same  matter ;  Nevill  v. 
Matthews,  W.  375. 

185.  Effect  of  dismissal  without  prejudice. 
The  effect  of  a  decree  by  the  chancellor,  dis- 
missing a  bill  without  prejudice,  is,  that  such 
dismissal  shall  not  operate  to  bar  a  new  suit,  • 
which  the  complainant  might  thereafter  bring 
on  the  same  cause  of  action.  It  does  not 
deprive  the  defendant  of  any  defence  he  may 
be  entitled  to  make  to  the  new  suit,  or  con- 
fer any  new  right  or  advantage  on  the  com- 
plainant. And  hence,  it  will  not  have  the 
effect  of  excepting  from  the  period  prescribed 
by  the  statute  of  limitations,  the  time  during 
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which  the  first  suit  was  pending;  Nevitt  v. 
Bacon,  HG.  *2l>. 

186.  Dismissal  before  answer,  A  bill 
which  shows  no  ground  of  relief  on  its  face, 
may  be  dismissed  befi)re  the  principal  defend- 
ant has  answered  ;  Semple  v.  Magatagan,  10 
IS.  A  M.  98. 

See  sub-division  Res  Adjudicata. 
186a.  Effect  of  dissolving  iv junction  as  to 
dismissal.    See  post^  2Q\a, 

X2I.  Election. 

187.  Power  to  compel  election  of  two  suits  : 
Case  in  judgment.  The  power  of  compelling 
a  plaintiff,  who  has  brought  suit  in  two  differ- 
ent tribunals  against  the  same  defendant,  on 
the  same  cause  of  action,  to  elect  in  which 
tribunal  he  will  proceed,  is  in  a  chancery 
court ;  but  it  is  never  exercised,  except  where 
the  recovery  in  one,  would  be  a  bar  to  a 
judgment  or  decree  in  the  other.  It  does  not 
apply  where  a  defendant  being  sued  at  law, 
seeks  also  in  a  court  of  chancery  to  make  a 
defence  to  the  action  at  law.  Hence,  where 
a  judgment  at  law  was  rendered  against  a 
defendant,  and  he  then  filed  a  bill  in  equity, 
to  make  his  defence  there,  and  to  procure  a 
perpetual  injunction  against  the  judgment, 
and  at  the  same  time^  sued  out  a  writ  of  error 
to  reverse  the  judgment  at  law,  it  was  held 
that  the  High  Court  would  not  compel  him 
to  elect  which  suit  he  would  prosecute;  the 
writ  of  error  or  the  bill  in  equity ;  Laraus- 
sini  V.  Carquelt,  2  C.  151. 

{See  Elkction.    S.epos/,  390. 

ZXn.  Equitable  Assets. 

See  sub-division  Creditor's  Bill. 

188.  Proceeding  to  condemn.  Where  the 
ancestor  dies,  having  only  an  equitable  title 
to  laud,  which  could  not  be  sold  under  a 
judgment  rendered  against  him  at  law,  the 
plaintiff  may  proceed  in  equity  to  condemn 
the  land  under  the  judgment,  without  revivor 
by  scire  facias  at  law  ;  Ferguson's  Heirs  v. 
Croivson,  3  C.430;  S.  P.,  in  ante.  \'62t, 

l8^a.  Complainant  mu-t  have  lien.  A  bill 
to  subject  equitable  assets  to  the  payment  of 
debts,  where  the  complainant's  demand  is 
legal,  can  be  miintained  only  where  the  com- 
plainant has  reduced  his  claim  to  judgment, 
and  has  a  return  of  nulla  bona  ;  a  judgment 
in  a  sister  Stat**,  is  not  sufficient  for  this 
purpose ;  Famed  v.  Ham's,  11  S.  &  M.  36t> ; 
Prewftt  V.  Land,  7  U.  495 ;  Brown  v.  Hank  of 
Mississippi,  2  G.  454 ;  Hilzheim  v.  Drane,  10 
S.  &  M,  jort.  Aliter,  where  the  demand  is 
equitable,  and  he  must  therefore  come  into 
equity  in  the  first  instance  ;  Prewett  v.  Land, 
supra,  'J'hus,  a  court  of  equity  will  enter- 
tain a  bill  agamst  a  trustee,  and  the  benefi- 
ciaries, to  compel  the  trustee,  according  to 
the  terms  of  the  trust,  to  apply  the  assets  to 
the  payment  of  a  debt  due  by  his  benefici- 
aries to  the  complainant ;  Prewett  v.  Land, 
supra. 

1886.  Where  the  lien  and  nulla  bona  may 
be  dispensed  with.  See  Fraudulknt  Assion- 
MRNTS,  101. 


IBPc.  Judgment  in  Federal  CmH  a  good 
lien,  A  judgment  in  the  Federal  Court  held 
in  this  State,  and  a  return  of  nulla  bona  on 
it,  is  sufficient ;  Bullitt  v.  Taylor,  5  G.  708. 

188d.  Reversal  of  the  judgment.  If  the 
judgment  be  reversed  pendente  lite,  the  bill 
will  be  dismissed ;  Brown  v.  Troup,  4  G. 
35. 

188e.  A  sale  of  the  property  vnll  be  decreed. 
See  Hunt  v.  Knox,  digt»Bted  post,  311. 

188/".  Bill  against  fraudulent  assignee  as 
executor  de  son  tort.  After  the  death  'af  the 
fraudulent  assignor,  proceedings  to  annal  the 
assignment  may  be  instituted  against  the  as- 
signee as  executor  de  son  tort  of  the  assignor, 
where  there  is  no  legal  representative  of  the 
assignor  who  can  be  made  a  party  to  the 
bill ;  Gamer  v.  Lyles.  6  G.  17().  See  post,  352. 

IHH^.  Bill  by  administrator  de  bonis  non. 
Equity  will  entertain  a  bill  by  the  adminis- 
trator de  bonis  non  of  an  insolvent  estate,  to 
set  aside  a  previous  fraudulent  and  illegal 
sale  made  by  the  ad.ministrator  in  chief. 
And  in  such  a  case,  if  the  sale  be  annulled, 
possession  of  the  property  will  be  decreed  to 
the  complainant,  alst)  an  account  for  rents 
and  profits ;  Forniquet  v.  For&itall,  5  G.  87. 

XXm.  Exhibits. 

See  sub-division  Demurrer,  ante,  170, 
170a 

189.  Admission  in  exhibit.  An  admission 
by  the  defendant  of  an  item  of  indebtedness 
against  him,  contained  in  an  account  filed  as 
an  exhibit  to  his  answer,  is  sufficient  evi. 
dence  to  prove  it;  and  such  item  should  be 
allowed  in  an  account  stated  between  the 
parties  under  the  order  of  the  court,  unless 
otherwise  shown  to  be  improper;  Williamson 
v.  Downs,  5  G.  402. 

190.  How  proven.  An  ex  parte  affidavit  is 
not  admissible  to  prove  an  exhibit;  Carman 
V.  n'a^»on.  1  H.333. 

191.  Same.  It  seems  questionable  whether 
exhibits  may  be  proven  in  open  court,  or 
whether  they  should  be  proven  before  an  ex- 
aminer; lb. 

192.  How  pleaded.  It  is  admissible,  to  a 
certain  extent,  in  pleading  in  chancery,  to 
refer  to  >vritten  evidence  as  exhibits,  and  as 
parts  of  the  bill  and  answer;  but  good  plead- 
ing requires  that  what  is  material  in  the  ex- 
bibits  should  be  set  out  by  proper  averments 
in  the  pleadings  themselves.  The  pleadings 
ought  to  contain  the  substance  of  the  case, 
and  so  much  of  the  exhibits  as  is  material  to 
it ;  Harvey  v.  Kelly,  41  M.  490. 

ZXIY.  Evidence. 
See  Evidence. 

1.  Witneii. 

193.  Witness:  What  parties  competent. 
A  defendant  may  be  examined  as  a  witness 
by  the  complainant ;  and  where  he  has  do  in- 
terest in  the  matter,  upon  which  it  is  pro- 
posed to  examine  him,  he  may  be  examined 
for  his  co-defendant;  but  in  no  case  cao  a 
complainant  be  examined  as  a  witness,  either 
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for  a  co-complaioaDt  or  a  co-defendant.  And 
this  rule  applies,  also,  to  a  complainant  in  a 
cross-bill,  who  is  proposed  to  be  examined  in 
reference  to  facts  therein  alleged,  and  con- 
cerning? which  a  discovery  was  sought ;  Ser- 
vis  V.  Beatty,  3  G.  52. 

194.  Rule  where  complainant  examines 
defendant  as  a  vntness.  It  is  a  rule  of 
chancery  practice,  that  if  the  'complainant 
examines  as  a  witness  a  material  defendant 
in  the  cause,  no  decree  can  be  rendered 
aprainst  that  defendant,  nor  against  his  co-de- 
fendants, whose  interests  are  so  involved  with 
his,  that  a  decree  against  them  would  affect 
his  rights,  unless  the  bill  be  admitted  by  the 
answer,  or  be  taken  for  confessed.  The 
reason  of  this  rule  is,  "  that  there  cannot  be 
a  decree  for  or  against  a  man  on  his  own  evi- 
dence," and  *'the  compluinant  cannot  com- 
pel the  defendant  to  assist  in  the  same 
cause,  and  also,  to  act  adversely  to  him;" 
but  this  rule,  though  well  settled,  is  ex- 
tremely technical,  and  is  not  to  be  extended 
beyond  the  strict  reason  on  which  it  is 
founded ;  and  hence,  where  the  deposition  of 
such  a  defendant  has  been  taken,  if  the  com- 
plainant is  entitled  to  relief,  upon  the  plead- 
ings and  other  evidence  in  the  cause,  the  de- 
position will  be  suppressed,  and  a  decree  ren- 
dered  in  favor  of  the  complainant;  Stanton 
V.  Green.  5  G.  576. 

19.^.  Same:  Instance.  A  fraudulent  con- 
veyance.to  defeat  or  hinder  creditors,  though 
void  as  to  them,  is  good  as  between  the  par- 
ties, and  the  fraudulent  grantee  is  still  liable 
for  the  purchase  money,  though  the  convey- 
ance be  set  aside  at  the  instance  of  a  credi- 
tor. Hence,  he  is  a  material  defendant,  whose 
rights  would  be  affected  by  a  decree  annul- 
ling the  conveyance,  and  if  examined  by  the 
complainant  in  relation  to  the  fraud,  a  de- 
cree cannot  be  rendered  for  the  complainant, 
unless  his  answer  confess  the  complainant's 
case,  or  the  bill  be  taken  for  confessed,  or 
there  be  other  proof  in  the  record,  sufficient 
to  entitle  complainant  to  relief,  without 
reading  the  deposition  of  such  defendant; 
lb. 

196.  Same:  The  rxde  abolished  by  Bev. 
Code  of  1857.  The  foregoing  rule  stated  in 
ante.  194,  is  not  founded  on  very  satisfactory 
reasoning,  and  is  abolished  by  the  Rev.  Code 
of  18o7,  ttUowing  parties  to  the  record  to  be 
examined  as  witnesses;  Bark  v.  Loggins,  10 
G.  462. 

2.  Pleadings  as  Evidence. 

197.  Pleading  as  evidence  :  Anstuer  of  one 
defendant  against  unothtfr.  In  general,  the 
answer  of  one  defendant  is  not  evidence 
against  his  co  defendant;  but  it  is  an  excep- 
tion thereto,  that  where  one  succeeds  to  the 
right  of  another,  so  that  right  devolves  on 
such  successor,  they  then  become  privies, 
and  the  answer  of  the  party  from  whom  the 
right  devolved,  will  be  evidence  against  the 
otner  succeeding  to  it ;  and  hence,  it  was 
held,  that  where  one  had  purchased  a  judg- 
ment from  another,  the  answer  of  the  latter, 
acknowledging  the  reception  of  a  valuable 


consideration,  for  a  prior  assignment  of  the 
same  judgment,  should  be  admitted  against 
the  successor,  to  prove  the  valuable  consider- 
ation ;  they  both  being  defendants  to  a  bill 
by  the  first  assijrnee,  to  enforce  the  prior  as- 
signment. But  this  exception,  which  allows 
the  admissions  of  one  in  privity  with  another 
to  bind  the  latter,  does  not  apply  where  one 
of  the  parties  is  complainant,  and  one  is  de- 
fendant ;  for  in  this  case,  the  first  owner  and 
assignor  of  the  judgment  stated,  that  the  con- 
sideration for  the  first  assignment  had  failed  ; 
and  it  was  held,  that  it  was  not  evidence 
against  the  first  assignee,  who  was  the  com- 
plainant against  tlie  last  assignee,  who  was  a 
co-defendant  with  the  assignor  making  the 
answer;  Pitch  v.  Stamps,  6  H.  487.  See 
post.  209. 

198.  Same:  Pro  confesso  as  evidence.  As 
a  general  rule,  the  answer  of  one  defendant  is 
no  evidence  against  his  co-defendant ;  and 
a  fortori  a  pro  confesso  apainst  one  is  no  evi- 
dence against  the  other  ;  Carnes  v.  Hubbardy 
2  S.  &  Al.  108.    See  post,  559. 

8.  Misoellaneoas. 

199.  The  rule  about  two  witnesses  to  over- 
turn the  answer,  see  ante,  28. 

200  .When  answer  is  not  evidence,  see 
ante,  25,  26. 

201.  Admission  in  exhibit  as  evidence,  see 
ante,  189. 

202.  Proof  of  negative  allegation,  see  Evi- 
DENOR,  341. 

203.  Allegata  and  probata  must  corre- 
spond. Evidence  which  does  not  correspond 
with  the  pleadings,  is  irrelevant;  Colt  v. 
Hundley.  8  S.  &  M.  473. 

204.  Same  The  allegata  and  probata  must 
correspond  ;  the  complainant  can  have  no  re- 
lief, except  upon  his  case  as  made  by  the  bill, 
and  the  defendant  is  not  compelled  to  meet  a 
case  made  by  the  proof,  but  not  stated  in  the 
bill;  Pinson  v.  Williams,  1  C.  64;  8.  P., 
Carnes  v.  Hubbard,  2  S.  *  M.  108 ;  Kidd  v. 
Manley.  6  0.  156 ;  Bowmcin  v.  O'Reilly,  2  G. 
261  ;  Faherfe  v.  Fletcher.  2  G.  265;  Shaw  v. 
Brown,  6  G.  246;  Parkhurstv.  McGraw.  2 
C.  134.  And  so  a  defence  not  set  up  in  the 
answer,  cannot  be  relied  on  at  the  hearing; 
Bacon  v.  Ventress,  3  G.  158;  Pretoett  v. 
Coopivood,  1  G.  369 ;  Harney  v.  Morton,  7  G . 
411.  Hut  a  party  may  prove  less  than  he 
claims  in  his  pleading,  if  it  be  a  part  of  the 
charge  or  defence  set  up,  and  of  the  same 
mature,  and  conduce  to  establish  the  same 
right;  hence,  the  complainant  may,  where  the 
bill  alleges  fall  payment,  prove  partial  pay- 
ment; Keatony.  Miller,  9  G.  630.  See  fur- 
ther  on  this  subject,  j)os^  510. 

205.  Sufficiency  of  proof  A  complainant 
who  asks  a  decree  against  the  plain  and  une- 
quivocal denials  of  the  answer,  must  satisfy 
the  court  by  clear  proof,  that  the  answer  is 
untrue ;  doubtful  evidence  will  not  do ; 
Moody  V.  Farr,  6  S.  &  M.  100. 

But  no  more  evidence  is  necessary  to 
establish  a  fact  in  chancery,  than  at  law,  in  a 
similar  case  ;  Gray  v.  Roden,  2  C.  667 ;  ex- 
cept that  in  certain   cases  it  requires  two 
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witnesses  to  overturn  the  answer ;  See  ante, 
28. 

206.  Same :  Instance.  Property  was  sold 
under  several  executions,  ana  the  sheriffs 
deed  to  the  purchaser  recited  a  particular 
execution  as  one  under  which  the  sale  was 
made ;  a  purchaser  of  the  same  property,  at 
a  sale  made  by  the  United  States  marshal 
attacked  the  validity  of  the  sheriffs  sale,  and 
alleged  in  his  bill,  that  the  particular  execu- 
tion, so  specified  in  the  sheriflTs  deed,  was  not 
in  his  hands  when  the  sale  was  made  by  him ; 
the  defendant  answered  by  averring  his  belief 
that  it  was  in  the  sheriflPs  hands  ;  there  was 
no  other  proof  on  either  side  than  the  recital 
in  the  sheriflf's  deed,  and  it  was  held  that  the 
complainant  had  failed  to  make  out  his  claim  to 
relief  on  that  issue ;  Banks  v.  Evans,  10  S. 
k  M.  35. 

207.  Same:  Case  of  conflicting  evident e 
considered.  In  this  case  the  complainant, 
who  was  a  married  woman,  claimed  title  to  a 
slave,  under  a  deed  alleged  to  have  been  made 
by  her  father  in  the  year  1818;  and  in  sup- 
port of  her  case,  read  in  evidence  the  depo- 
sition of  the  trustee  in  the  deed,  which  stated 
clearly  and  positively  the  execution  of  the 
deed,  and  the  delivery  of  the  slave  under  it. 
The  defendant,  though  having  no  personal 
knowledge  of  the  matter,  denied  the  execu- 
tion of  the  deed  and  the  delivery  of  the  slave 
under  it,  and  asserted,  that  before  its  date 
the  slave  had  been  given  by  the  complainant's 
father  to  her  husband,  under  whom  de- 
fendants claimed  title,  and  had  held  possession 
for  many  years.  The  court  reviewed  the  de- 
fendant's evidence,  which  consisted  of  a  great 
many  circumstances  tending  to  support  it, 
and  reached  the  conclusion  that  it  was  suffi- 
cient to  overturn  the  positive  testimony  of 
the  complainant's  witness  ;  \^oods  v.  Sturde^ 
vant,  9  (i.  08. 

208.  Bill  muft  be  proven :  Instance,  A 
bill  was  filed  for  reliet  against  a  judgment  at 
law,  upon  the  ground  that  it  was  void  for 
w^ant  of  notice  to  complainant,  the  bill  alleg- 
ing that  the  writ  was  returned  executed  as  to 
complainant  by  mistake;  the  want  of 
notice  was  denied  by  the  answer  and  no  evi- 
dence  taken  either  way  :  Held,  that  the  com- 
plainant was  not  entitled  to  relief  without 
proof  of  his  bill ;  Cole  y.  Handley,  8  S.  &  M. 
473. 

209.  Admissions  in  pleading  cm  evidence. 
Evidence  cannot  be  introduced  by  a  party  to 
contradict  facts  admitted  by  his  pleadings ; 
Parkhurst  v.  McGraw,  2  0.  134.  Thus,  if 
complainant  in  his  bill  to  enforce  a  contract, 
made  by  one  assuming  to  act  as  his  agent, 
state  that  it  was  made  by  his  agent,  this  is  a 
conclusive  admission  of  the  a^i^ency,  and  he 
will  not  be  permitted  to  deny  it ;  Kountz  v. 
Price,  40  M.  341. 

210.  Proof  ofcha racier  in  which  complain- 
ant sues.  Complainant  is  not  bound  to  prove 
that  he  is  entitled  to  the  character  in 
which  he  sues,  unless  it  be  denied  under  oath ; 
Keaton  v.  MiUer,  9  G.  630. 

211.  Proof  against  infants,  A  joint  decree 
against  a  mother  and  her  minor  children,  can- 


not be  rendered  without  other  proof  against 
the  children,  than  the  admissions  of  the 
mother ;  Pretvett  v.  Land,  7  G.  495.  See  In- 
fants ;  and  post,  sub-division  Infants. 

4.    Parol  Proof  to  Yarj,  *o.,  Writings. 

212.  Parol  evidence  to  vary,  §-f..  Writ- 
ing. The  general  rule  is  recognized  in 
chancery,  that  parol  evidence  will  not  be  ad- 
mitted to  vary  a  written  instrument,  bat 
where  from  mistake  or  fraud,  the  writing  does 
not  truly  express  the  intention  of  the  parties, 
the  evidence  is  admissible  to  carry  out  their 
true  meaning  and  intention.  This  principle 
was  extended  so  as  to  allow  an  administrator, 
seeking  to  enforce  a  statutory  lien  on  land 
sold  by  him,  to  show  that  a  note  given  to  him 
as  the  guardian  of  the  minor  heirs  of  the 
intestate,  and  expressing  on  its  face  to  he  for 
loaned  money,  was  in  renewal  of  a  note  given 
for  the  balance  of  the  purchase  money  due  for 
the  land  ;  the  court  saying  that  the  heirs  of  the 
intestate  were  to  be  regarded  as  the  real  par- 
ties complaining,  and  that  any  change  in  the 
contract  affecting  their  rights,  would  be  a 
fraud  on  them ;  Elliott  v.  Vonnell,  5  8.  &  M. 
91. 

See  EviDK.NCE,  155,  et  seq.  Post.  330,  et 
seq. ;  584  ei  seq. 

XXT.    Guardian  ad  litem. 
2l2a.  See  Infants,  sub-division  Infants. 

XXIV.    Infanta. 
See  Infants.   See  an/c,  211. 

213.  No  pro  confesso  against  infants.  A 
proconfesso  cannot  be  taken  against  an  in- 
fant; and  if  there  be  a  pro  confesso  against 
an  adult  defendant,  this  does  not  entitle 
the  complainant  to  a  decree  against  the 
infant  co-defendant.  No  decree  can  be  ren- 
dered against  an  infant,  except  on  proof,  and 
if  it  be  done,  the  error  will  not  be  cured  by 
reswrving  m  the  decree  time  to  the  infant  af- 
ter his  arrival  at  full  age,  to  impeach  the 
decree ;  for  the  rij^ht  of  impeachment  seems 
to  be  limited  to  reversal  for  errors  on  the 
face  of  the  decree  itself;  see  post,  216;  and 
it  also  seems  to  be  lost,  where  the  decree  is 
for  a  sale  of  property  ;  see  post,  215 ;  but  if 
such  a  decree  be  reversed,  the  pro  confesso, 
as  to  the  adult  defendant,  will  not  thereby 
be  set  aside ;  Hargrove,  v.  Martin,  Pleasants 
^  Co,,  6  S.  &  M.  61. 

214.  Decree  against,  A  decree  against  an 
infant,  without  the  appointment  o(  a  guardian 
ad  litem  is  not  void,  but  only  erroneous; 
Smith  V.  Bradly,  6  S.  &  M.  485 ;  and  so,  if 
the  decree  omit  to  appoint  a  day,  after  his 
coming  of  age,  to  show  cause  against  it;  lb. 

215.  Entitled  to  no  day,  where  there  is  a 
sale.  Where  the  decree  is  for  a  sale  of  the 
mortgaged  premises,  instead  of  a  technical 
foreclosure,  an  infant  defendant  is  not  enti- 
tled to  have  a  day  appointed  after  his  major- 
ity,  to  show  cause  against  it ;  Smith  v.  Brad- 
ly, supra.  See  ante,  213.  But  a  decree  gen- 
erally in  relation  to  the  realty  of  an  infant, 
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which  does  not  reserve  to  him  a  day  after 
his  majority  to  show  cause  against  it,  is  er- 
roneous; WUltams  Y,  St  ration^  10  S.  Sc  M. 
418. 

216.  Power  to  impeach  decree.  Where  an 
infant  is  entitled  to  show  cause  against  a 
decree  after  his  majority,  he  can  only  show 
errors  on  the  face  of  the  decree;  he  cannot 
reinvestigate  the  matters  of  the  suit;  lb. 
See  ante,  213. 

217.  Appointment  of  guardian  ad  litem. 
Both  by  the  rules  of  the  Chancery  Court,  and 
the  general  principles  of  equity  jurispru- 
dence, a  guardian  ad  litem  cannot  be  ap- 
pointed for  an  infant  defendant  until  the 
court  has  acquired  jurisdiction  over  the  infant 
by  personal  service  of  process,  if  he  be  within 
the  State,  or  by  publication,  if  he  be  a  non- 
resident; and  an  appointment  made  without 
such  service  or  publication,  will  be  errone- 
ous, and  a  decree  rendered  against  the  infant 
will  be  reversed ;  Stanton  v.  Pollard,  2  C. 
154 ;  S.  P.,  Prewett  v.  Land.  7  G.  495.  The 
decree  will  be  void ;  see  Infants. 

218.  Same:  Agreement  of  counsel.  And  an 
apreemeiit  of  counsel  made  on  the  filing  of  a 
bill  of  revivor,  against  an  infant  heir,  that  a 
certain  person  shall  be  appointed  a  guardian 
ad  littm,  will  not  make  such  appointment 
good ;  Stanton  v.  Pollard,  supra. 

219.  Form  of  appointment.  If  an  answer 
be  put  in  by  one  as  guardian  ad  litem  for  an 
infant,  and  it  be  received  as  such,  it  will  be 
sufficient,  though  the  record  do  not  show  any 
formal  appointment  of  such  guardian  ad 
litem;   lb. 

220.  Infantas  deed  cancelled.  A  court  of 
equity  has  jurisdiction  of  a  bill  to  cancel  a 
deed  made  by  the  complainant  where  he  was 
an  infant,  and  to  recover  possession  of  the 
land  thereby  conveyed ;  Cook  v.  Toumbs,  7 
U.  685. 

221.  Infant's  deed:  No  estoppel:  Offer  to 
refund.  An  infant  is  not  bound  by  his  deed, 
nor  estopped  by  any  recital  in  it ;  and  hence, 
it  is  unnecessary,  in  a  bill  to  cancel  a  deed 
on  the  ground  ot  the  infancy  of  the  grantor, 
for  the  complainant  to  offer  to  refund  the 
purchase  money  stated  in  the  deed  to  have 
been  paid  to  the  infant,  if  he  aver  that  the 
deed  was  made  without  consideration ;  lb. 

222.  Suit  by  in  farvts  to  recover  land.  Where 
land  has  been  sold  by  a  guardian,  and  he  has 
died,  the  wards  who  are  infants,  mav  main- 
tain a  bill  to  enforce  the  lien  for  the  pur- 
chase money,  or  in  case  the  sale  is  invalid,  to 
recover  the  land  and  the  mesne  profits.  If 
there  were  no  other  reason  for  the  courts 
entertaining  jurisdiction,  the  infancy  of  the 
complainants  brings  the  case  within  the  juris- 
diction  of  a  court  of  equity,  for  all  the  pur- 
poses of  the  bill,  including  the  claim  for  use 
and  occupation  (citing  Carmichad  v.  Hunter, 
4  H.  308) ;   Williams  v.  Duncan,  44  M.  375. 

223.  Sale  of  infant's  land  for  partition. 
The  Chancery  Court  has  jurisdiction  *•  to 
order  the  sale  of  any  real  estate  held  in  joint 
tenancy,  or  tenancy  in  common,  when  a  sale 
will  better  promote  the  interest  of  the  parties 
than  a  partition,"  and  this  jurisdiction  exists 
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where  the  complainant  is  a  minor,  and  the 
defendants  his  guardian  and  co-heirs;  Wilson 
V.  Duncan.  44  M.  642. 

A  court  of  equity  will  entertain  a  bill 
against  a  disseisor,  to  recover  rents  and 
profits,  if  a  part  of  the  complainants  be  in- 
fants ;  for  as  to  them  the  defendant  will  be 
considered  as  guardian  or  bailiff*;  Carmichael 
V  Hunter,  supra.    See  post.  497. 

223a.  Protection  to  infants.  It  is  the  duty 
of  the  chancellor  to  protect  the  interests  of 
infants,  whether  the  proper  defence  be  made 
or  not;  and  for  this  purpose  he  should  look 
to  the  record  in  all  its  parts,  and,  of  his  own 
motion,  give  to  the  infant  the  benefit  of  all 
objections,  as  fully  as  if  specially  pleaded. 
An  infant  can  waive  none  of  his  rights; 
Price  V.  Crone,  44  M.  571.    See  pof>t.  32H&. 

22  3&.  Defence  of  infancy  available  at  law. 
See  post,  308a. 

2XVII.  Injimotion. 
1.  The  granting  of  Injunotions,  and  the  Bond 

224.  When  not  refused  in  the  first  instance. 
An  injunction  requested  upon  principles  ap 
parently  of  justice  and  equity,  snould  not  be 
refused  in  the  first  instance ;  Lee  v.  Mont- 
gomery, W.  109. 

225.  Granting  discretionary.  An  appli- 
cation for  an  injunction  is  addressed  to  the 
sound  discretion  of  the  court,  or  chancellor 
in  vacation  ;  and  he  may  wholly  refuse  it,  or 
grant  it  on  such  terms  as  he  may  see  proper 
to  prescribe ;  Drown  v.  Speight,  1  G.  45. 

226.  Same :  Administrator  required  to 
give  bond.  And  in  the  exercise  of  this  dis- 
cretion, the  court,  or  chancellor,  may  require 
of  the  administrator,  as  a  condition  to  the 
grant  of  an  injunction  applied  for  by  him, 
that  he  execute  an  injunction  bond  ;  and  if 
the  administrator  accept  the  injunction  by 
giving  the  bond,  it  will  be  binding  on  him 
and  his  sureties  thereon,  in  their  individual 
capacity.  And  it  is  rijiht  and  proper  that 
the  court  or  chancellor  should  require  such 
bond,  when  an  injunction  is  granted  at  the 
instance  of  an  administrator,  to  restrain  pro- 
ceedings at  law  before  judgment;  lb. 

227.  The  bond  required.  Upon  issuing  an 
injunction  against  proceedings  at  law,  the 
clerk  must  endorse  on  the  writ,  **that  its 
operation  is  to  be  suspended,  until  bond  is 
given ;"  aid  unless  bond  is  given  by  all  the 
parties  applying  for  it,  the  injunction  will  be 
inoperative  (see  Poiudexter's  Code,  p.  95, 
§  44) ;  Davis  v.  Dixon,  1  H.  64  By  the  Code  of 
1857,  no  injunction  is  to  issue,  until  bond  and 
security  be  given,  conditioned  as  the  statute 
directs.  Two  sureties  are  required  where  the 
injunction  is  to  stay  proceedings  at  law,  but 
if  one  only  be  taken,  it  will  be  error  to  dis- 
miss the  injunction  on  that  ground,  without 
giving  the  complainant  an  opportunity  under 
an  order  of  court,  to  amend  his  bond ;  Miller 
V.  McDougaU,  44  M.  682.  And  so  if  the 
sureties  be  insufficient,  the  complainant  shall 
have  time  to  give  new  security;  New  v. 
Wright,  44  M.  202.  If  the  bond  be  defective, 
it  is  good  ground  for  dissolving  the  injnn  • 
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tion,  bnt  it  is  no  cause  for  dismissal  of  the 
bill ;  Boswell  v.  JMieat,  8  G.  610. 

2.  Tlie  Effeot  of  Granting  an  Injnnetion. 

228.  As  a  release  of  errors.  Under  the 
statute  (H.  C.  p.  760,  i  4),  which  provides 
''that  no  injanctioD  shall  be  granted  to  stay 
the  executioD  of  a  judgment  at  law,  unless 
ihe  party  to  be  benefited  thereby  shall  first 
sign  and  seal  a  release  of  errors  in  such  judg- 
ment at  law,  and  file  the  same'in  the  office  of 
the  clerk  of  the  court  in  which  the  judgment 
shall  have  been  obtained,"  an  injunction  is 
not  per  se,  a  release  of  error ;  but  the  chan- 
cellor would  dissolve  an  injunction  issued 
without  such  release  being  filed,  unless  the 
complainant  would  execute  it,  as  the  statute 
directs ;  Moody  v.  Harper,  6  (J.  615. 

The  issuance  of  an  injunction  under  the 
Code  of  1857,  is,  per  se.  a  release  of  errors  ; 
Thompson  v.  Munson,  43  M.  176. 

See  High  Coort,  194. 

229.  Its  effect  on  statute  of  limitations. 
See  LiMiTATioK  of  Actions,  135c,  et  stq 

8.    In  what  Cases  Granted,  Bnle  and  Instances . 
A.     Against  Judombnt  at  Law. 

230.  What  matter  may  he  set  up :  Dili- 
gence.  An  injunction  will  not  be  granted 
against  the  collection  of  a  judgment  at  law. 
lor  any  matter  which  the  complainant  might 
have  used  as  a  defence  at  law,  if  it  were 
known  to  bim  at  the  trial,  or  might  have  been 
known  by  the  use  of  reasonable  diligence  ; 
Montgomery  v.  Griffin,  W.  453 ;  Puckett  v. 
McDonald,  6  H.  209 ;  S.  P.,  Ncvitt  v.  Gilles- 
pie, 1  H.  108  ;  Green  v.  Robinson,  5  H.  80  ; 
Mv Raven  v.  Forbes,  6  H.  569  ;  Teizer  v. 
Burk,  3  8.  &  M.  439 ;  Neviit  v.  Hamer,  5  8. 
ik.  M.  145.  8ee  post,  sub-division  Jurisdic- 
tion, 293  et  seq. 

231.  «S«me;  Instance  An  injunction  was 
granted  against  a  judgment  at  law,  rendered 
for  the  purchase  money  of  land  sold  by  an 
administrator.  The  bill  set  up  the  invalidity 
of  the  sale,  on  the  ground  of  the  illegality 
of  the  decree  of  the  court,  the  complainants 
averring  that  they  did  not  know  of  such  ille- 
gality of  the  decree,  at  the  time  of  the  trial, 
but  they  did  not  show  that  they  had  used  any 
diligence  to  discover  it.  Bat  no  objection 
was  made  in  the  argument  on  that  account, 
the  contest  being  alone  on  the  legality  of  the 
sale,  and  on  the  e£fect  of  the  complainants 
being  in  possession,  under  a  deed,  with  cove- 
nants of  warranty ;  76. 

For  further  examples,  see |)o«^  sub-division 
Jurisdiction,  293  et  seq. 

232.  Against  void  judgment.  It  is  no 
ground  for  retaining  an  injunction  against  a 
judgment  at  law,  that  the  execution  enjoined, 
emanated  from  a  void  judgment,  affirming 
the  judgment  sought  to  be  restrained,  for  if 
the  execution  issued  irregularly  on  the 
wrong  or  void  judgment,  the  remedy  was  am- 
ple in  a  court  of  law.  And,  if  equity  would 
grant  relief  at  all  in  such  a  case,  it  would  be 
only  against  the  damages  on  the  affirmed 
judgment;  and  then  only  on  the   condition 


that  the  judgment,  interest  and  costs,  are 

paid ;  Boone  v.  Poindeoder^  12  S.  k  M.  640. 

• 

B.  Against   Trespass,    akd  Waste,    asd 

Nuisance. 

233.  When  granted  to  siay  waste.  An  in- 
junction will  not  be  granted  to  stay  waste,  ex- 
cept  where  irreparable  injury  will  be  sus- 
tained, and  there  is  no  adequate  remedy  tt 
law  ;  Poin dexter  v.  Henderson,  W.  176  ;  coo- 
firmed  in  Neviit  v.  Gillespie,  1  H.  108. 

Nor  will  it  be  granted  against  a  party  in 
adverse  possession  of  the  land  ;  Potndeder 
V.  Henderson,  supra.  Nor  against  a  mere 
trespasser,  unless  the  complainant  produce 
the  most  unquestioned  evidence  of  title ;  A>t;- 
itt  V  Gillespie,  supra.  It  will  not  be  granted 
where  complainant  has  only  a  doubtful  title ; 
Skipwith  V.  Dodd,  2  C.  487. 

An  injunction  will  not  be  granted  to  re- 
strain a  party  from  going  on  the  complain- 
ant's land,  cutting  his  timber  and  erecting  a 
free  bridge,  in  opposition  to  complainant's 
toll  bridge,  without  any  legal  right  to  do  so. 
1'his  is  a  mere  trespass,  for  which  there  is 
ample  remedy  at  law  ;  Blewilt  v.  Vaughan, 
5  H.  418. 

234.  Trespciss :  Nuisance,  Every  common 
trespass,  where  it  is  only  contingent  and 
temporary,  is  not  a  foundation  for  an  injunc- 
tion ;  but  if  it  continues  so  long,  or  from  its 
nature  will  continue  so  long,  as  to  become  a 
nuisance,  the  court  will  interfere  by  injunc- 
tion. The  rule  is  also  stated  thus  :  To  justify 
the  injunction,  there  must  be  such  an  injury 
as  from  its  nature  is  not  susceptible  of  any 
adequate  compensation  by  damages  at  law; 
or  such  as  from  its  continuance  and  perma- 
nent mischief,  must  occasion  a  constantly 
recurring  grievance,  which  cannot  be  other- 
wise prevented  than  by  injunction ;  Whit' 
field  V.  Rogers.  4  0.  84. 

For  injunction  against  railway  company 
using  right  of  way  without  consent  of  owner, 
see  Railways,  17. 

235.  Same :  Instances :  Destrtictton  of 
timber.  If  a  mill  dam  is  proposed  to  be 
erected  which  will  subject  complainant's  land 
to  overflow,  and  thereby  destroy  his  timber, 
the  case  is  within  the  rule,  and  an  injunction 
will  be  granted  ;  lb. 

236.  Same :  Public  nuisance :  Injury  to 
health.  A  complainant  is  entitled  to  an  in- 
junction against  a  public  nuisance,  if  he  show 
he  would  be  injuriously  affected  by  it>  m 
common  with  others,  without  showing  any 
special  damage  to  himself  over  what  others 
will  sustain.  Thus,  a  private  individaal 
owning  land,  and  residing  within  the  limits 
in  which  the  public  health  will  be  affected  by 
the  erection  of  a  mill  dam,  is  entitled  to  have 
an  injunction  against  its  erection.  And  in 
such  case,  the  court  will  apply  the  remedy 
by  injunction  against  the  erection  of  the  dam, 
and  will  not  refer  the  parties  injured  to  the 
remedy  by  indictment ;  lb. 

C.  Against  Sales  undkr  Deeds  m   Trust 

and  Execution. 

237.  Under  deed  in  trtMt :  Usury.     An  in- 
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junction  will  be  granted  to  restrain  a  trustee 
from  selling  property  conveyed  to  secure  a 
debt  due  to  the  defendant,  where  the  debt 
bears  usurious  interest,  and  it  will  be  retained 
until  an  account  is  taken  of  the  principal  and 
legal  interest,  notwithstanding  the  defendant 
may  disclaim  in  his  answer  all  intention  to 
collect  any  more  than  legal  interest ;  Hooker 
V.  >lM«^in,  41  M.  717.  See  fully  on  this  sub- 
ject, Intkrkbt  and  Usury,  28,  ei  se^. 

238.  Against  sales  under  execution :  Per- 
sonalty. A  court  of  chancery  will  not,  at  the 
instance  of  the  owner,  interpose  to  prevent 
a  sale  of  personalty,  under  execution  against 
another,  except  it  be  of  some  peculiar  value, 
whereby  damages  would  not  be  an  adequate 
compensation  for  the  loss ;  the  remedy  is  at 
law,  by  a  claim  under  the  statute,  replevin, 
or  trespass  ;  Beatty  v.  Smith,  2  S.  A  M.  667. 
^e^post.  242,  361.  389. 

239.  Same:  Sale  of  land.  Equity  has  jur- 
isdiction of  a  bill  by  a  parly  holding  a  prior 
equitable  lien  on  land,  to  enjoin  a  tale  of  it 
about  to  be  made  under  an  execution,  against 
the  holder  of  the  legal  title,  junior  to  the 
lien ;  and  in  such  case  will  administer  full 
relief  by  ordering  a  sale  of  the  land,  first  to 
pay  the  equitable  lien,  and  then  to  satisfy  the 
judgment ;  Parker  v.  Kelly,  10  S.  &  M.  184. 
fcJee  post,  389. 

D.  Miscellaneous. 

240.  Jnjuncticn  against  turnpike  company. 
It  is  no  ground  tor  rist  raining  a  company  from 
using  their  Irauchises  under  a  charter  author- 
izing them  to  build  a  turnpike  and  establish 
a  ferry,  that  they  have  located  their  road  so 
near  the  road  of  another  company,  which  had 
been  previously  built  under  a  charter  granted 
for  that  purpose,  that  persons  travelling  the 
former  might  commit  a  trespass  on  the  latter, 
by  travelling  on  it  without  paying  toll ;  Collins 
V.  Sherman,  2  G.  679. 

241.  Againat  trustee  of  femme  covert,  A 
purchaser  from  husband  and  wife  of  a  slave 
held  by  a  trustee,  and  which  by  the  terms  of 
the  trust  was  to  remain  under  his  control  for 
the  benefit  of  the  wile,  is  not  entitled  to  an 
injunction  against  the  execution  of  a  judg- 
ment in  detinue,  in  favor  of  the  trustee,  for 
the  recovery  of  the  slave  from  him;  Jordan 
v.  Thomas,  5  G.  72. 

242.  Defendant  in  replemn  entitled  to.  The 
defendant  in  an  action  of  replevin,  who  has 
executetl  a  bond  to  have  the  property  forth- 
coming to  abide  the  judgment  of  the  court  in 
that  action,  is  entitled  to  an  injunction,  re- 
straining, during  the*  pendency  of  the  replevin 
suit,  the  sale  of  properly  under  an  execution 
against  the  plaiutifi  in  replevin,  although  he 
does  not  allege  in  the  bill  that  the  property 
is  his ;  Cooptr  v.  Newell,  7  G.  316.  bee  ante, 
238.     Post,  361. 

243.  Injunction  against  taking  property 
for  public  use.  I'he  owner  is  entitled  to  an 
mj unction  against  persons  charged  with  the 
construction  of  a  public  improvement,  re- 
straining them  from  using  his  property  for 
that  purpose,  until  compensation   nas  been 


duly  made  therefor ;  Penrice  v.  Wallis,  8  G. 
172. 

244.  Garnishee  entitled  to.  A  person  who 
has  been  summoned  as  a  garnishee,  may  main- 
tain a  bill  of  interpleader  against  a  plaintiff, 
and  the  person  suing  out  the  garnishment ; 
and  he  is  entitled  to  an  injunction  against 
the  collection  of  the  debt  he  owe?,  until  the 
rights  of  the  parties  are  adjusted  and  set- 
tled ;  Henderson  v.  Garrett,  6  G.  554. 

See  further  as  to  right  of  garnishee  to  in- 
junction, Garnishment,  30,  et  seq.  See  also, 
Attorney  at  Law,  32,  34. 

246.  Against  judgment  in  ejectment  inter 
alios.  A  court  of  equity  will  not,  at  the  in- 
stance of  the  holder  of  the  paramount  legal 
title,  restrain  the  execution  of  a  writ  of  habere 
facias  possessionem,  emanating  from  a  judg- 
ment in  ejectment  between  other  parties ;  in 
such  a  case,  the  complainant,  not  being  at 
all  affected  by  the  proceedings  in  ejectment, 
to  which  he  was  no  party,  may  recover  pos- 
session in  another  action  of  ejectment,  agamst 
whoever  may  be  in  possession.  Nor  can  the 
defendant,  in  such  a  judgment,  restrain  the 
execution  of  it  by  attorning  to  the  holder  of 
the  paramount  legal  title,  and  receiving  pos- 
session from  him ;  Harper  v.  Hilt,  6  G.  63. 

246.  Injunction  against  proceedings  for 
dower.  A  court  of  equity  will,  at  the  in- 
stance of  a  purchaser  from  the  husband,  en- 
join the  widow  from  proceeding  in  the  Pro- 
bate Court  to  procure  an  allotment  of  dower, 
where  her  right  has  been  barred  by  the  statute 
of  limitations  ;  Moody  v.  Harper,  9  G.  599. 

247.  Injunction  by  purchaser  against  de- 
cree  of  Probate  Court  ordering  sale  of  the  land. 
A  party  in  possession  of  land,  and  claiming 
it  by  purchase  at  a  sheriff  *s  sale,  made  under 
a  judgment  rendered  against  a  decedent,  is 
not  a  proper  party  defendant  to  a  proceeding 
in  the  Probate  Court  to  condemn  the  land 
for  sale,  for  the  payment  of  debts;  and 
hence,  has  no  opportunity  to  contest  it  in 
that  court ;  but  if  a  sale  of  the  land  is  ordered 
in  the  Probate  Court  to  pay  a  debt  barred  by 
the  statutes  of  limitations,  he  may  enjoin  it 
in  equity ;  lb. 

See  Probate  Court,  .^8,  et  seq. 

24H.  Injuncdcn  by  surety  of  insolvent  ad- 
ministrator. See  Executor  and  Adminis- 
trator, 390. 

249.  Injunction  against  a  removed  admin- 
istrator.  An  injunction  will  not  be  granted 
at  the  instance  of  an  administrator  de  bonis 
non,  against  his  predecessor,  restraining  him 
frt»m  collecting  debts  due  the  estate,  unless 
the  bill  show  some  specific  act  of  collection, 
or  attempt  to  collect  such  assets;  Stubble- 
field  V.  McRaven,  5  S.  &  M.  130. 

See  Executor  and  Administrator,  188. 

250.  Injunction  for  deficit  ncy  in  quantity 
of  land  sold.  Where  there  is  a  deficit  in  the 
quantity  of  good  land  sold,  an  injunction  will 
be  granted  to  restrain  the  collection  of  so 
much  of  the  purchase  money  as  is  an  equiva- 
lent for  the  deficit;  Simmons  v.  Lard,  W. 
159. 

250a.  Injunction  against  collecting  taxes. 
It  is  no  ground  for  an  injunction  tliut  the 
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tAX  collector  is  about  collecting  more  money 
for  taxes  than  has  been  assessed,  or  is  about 
to  collect  illegal  taxes;  because  should  he 
do  so,  the  tax  payer  is  not  without  remedy. 
He  may  recover  il  back  by  action  of  assump- 
sit. If  the  tax  collector  be  insolvent,  the 
rule  would  probably  be  different ;  CuuUon  v. 
Harris,  43  M.  728. 

25(1 6.  Injunction  against  taxes:  Parties. 
Several  distinct  tax  payers,  having  no  united 
or  common  interest  in  the  same  property, 
which  is  threatened  with  an  illegal  distraint 
for  taxes,  will  not  be  allowed  to  join  in  legal 
proceedings  to  prevent  the  collection  of  the 
tax.  In  such  case,  the  different  tax  payers 
have  no  such  community  of  interest  in  the 
subject  matter  of  the  suit  as  would  authorize 
them  to  sue  together,  or  as  authorizes  a  few 
to  sue  for  all.  But  each  must  sue  separately 
for  himself;  lb, 

250c.  Injunction  between  partners.  Com- 
plainant and  defendant  formed  a  partnership 
h»r  the  pnrpose  of  sawing  lumber  from  tim- 
ber to  be  taken  from  the  land  of  complainant, 
it  being  the  object  of  complainant  to  convert 
his  timber  into  lumber.  Ihe  defendant,  who, 
by  the  agreement,  was  the  managing  partner, 
ceased  to  procure  timber  from  the  complain- 
ant's land,  but  obtained  it  elsewhere,  from 
others:  Heldf  this  was  using  the  mill  in  a 
manner  not  authorized  by  the  contract  of 
partnership,  and  that  an  injunction  would  be 
granted  to  restrain  the  defendant  from  such 
proceeding ;  New  v.  Wright,  44  M.  202. 

4.    Dissolving  and  Modifying  Injanotion. 

251.  Time  for  dissolution.  An  injunction 
may  be  dissolved  before  or  after  the  filing  of 
an  answer  or  demurrer ;  Jones  v.  Com'l  Bank 
of  Columbus,  5  H.  43. 

252.  Motion  to  dissolve :  Effect  of  bill  and 
answer.  On  a  motion  to  dissolve  an  injunc- 
tion, the  bill  is  to  be  taken  as  true,  except 
when  overturned  by  the  answer,  or  proof,  and 
the  answer  will  not  have  this  effect,  on  that 
motion,  unless  it  deny  positively  the  equity 
of  the  bill.  A  denial  of  the  equity  of  the 
bill,  accompanied  by  a  statement  that  the 
defendant  has  no  personal  knowledge  of  the 
matter,  will  not  do,  unless  the  bill  charges 
that  the  defendant  has  a  personal  knowledge 
of  it.  And  so,  the  denial,  by  an  administrator, 
of  the  equity  of  the  bill—he  having  no  per- 
sonal knowledge  of  it— is  insufficient.  And 
when  matter  is  set  up  in  the  answer  in  avoid- 
ance of  the  bill,  the  injunction  will  not  be 
dissolved  on  that,  unless  it  be  proven ;  and 
such  natter,  if  not  proven,  will  have  no  effect 
in  procuring  a  dissolution  on  bill  and  answer. 
Hence,  when  a  sale  is  threatened,  under  a 
deed  in  trust,  to  secure  an  usurious  debt,  and 
it  is  enjoined,  the  answer  of  the  defendant, 
that  he  will  not  collect  usury,  can  have  no 
effect  to  procure  a  dissolution  of  the  injunc- 
tion ;  Hooker  v.  Austin,  41  M.  717  ;  8.  P., 
Miller  v.  McDougall,  44  M.  682. 

253.  Same:  Nature  of  the  answer.  To 
warrant  the  dissolution  of  an  injunction,  on 
bill  and  answer,  the  answer  must  deny  every 
material  allegation  of  the  bill,  with  the  same 


clearness  and  certainty  with  which  the  charges 
were  made.  An  inferential  denial  will  not  do. 
Hence,  when  a  complainant  charges  he  had, 
as  surety  on  a  note  made  by  one  partner, paid 
money  thereon,  and  that  the  note  was  made 
and  discounted  for  the  benefit  of  the  firm,  and 
the  other  partner  answered,  denying  that 
charge,  and  averring  that  his  said  partner, 
(who  made  the  note),  had  no  authority  to  raise 
lunds  for  the  firm  in  that  way,  and  never  did 
raise  them,  vn'th  the  knowledge  or  consent  (f 
respondeat.  It  was  held  that  the  answer  was 
insufficient  to  warrant  a  dissolution  of  the 
injunction ;  Buckner  v.  Bieme,  9  8.  &  M. 
304 ;  S.  P.,  MiUer  v.  McDougall,  44  M.682. 

254.  Same.  But  when  the  answer  denies 
positively  the  equity  of  the  bill,  and  there  is 
no  proof,  the  injunction  should  be  dissolved. 
And  so,  if  there  be  several  equities  in  respect 
to  several  sums,  or  definite  parts  of  the  same 
sum,  and  the  answer  deny  some  of  them  but 
not  all,  the  injunction  should  be  dissolved  j)ro 
tanto  in  respect  to  the  equities  thus  denied; 
Pass  v.  Dykes,  8  8.  A  M.  92. 

255.  NeiD  bill  by  defendant  to  dissolve  an 
injunction.  The  defendant  to  an  injunction 
bill  cannot  procure  a  dissolution  of  the  injunc- 
tion by  filing  a  new  bill  against  the  complain- 
ant, and  if  such  bill  be  filed  it  will  be  irregular 
and  should  be  dismissed ;  Martin  v.  O'Britn, 
5  G.  21. 

256.  Power  to  dissolve  in  vacation.  After 
an  injunction  has  been  granted,  and  the  bill 
filed,  the  judge  of  another  district  than  the 
one  in  which  the  bill  is  pending,  cannot  make 
an  order  modifying  or  dissolving  the  injunc- 
tion ;  Martin  v.  O'Brien,  5  U.  21. 

257.  Dissolution  a  matter  of  discretion. 
The  dissolution  of  an  injunction  on  bill  and 
answer,  rests  very  much  in  the  discretion  of 
the  chancellor ;  but  this  is  a  judicial  discretion 
which  is  subject  to  review  on  appeal ;  MUlfr 
V.  McDougall,UM..  682. 

258.  Order  nisi  to  dissolve.  When  an  order 
is  made  that  an  injunction  shall  be  dissolved 
and  the  bill  dismissed,  unless  complainant  will 
file  the  exhibits  to  his  bill  by  a  specified  day, 
there  is  no  actual  dissolution  upon  the  mere 
failure  to  comply,  until  the  rule  is  made  abso- 
lute. And  if  a  trustee  in  whose  hands  money 
is  enjoined,  pay  it  over  upon  the  mere  failure 
of  the  complainant  to  comply  with  such  order, 
and  the  rule  nisi  is  afterwards  set  aside,  and 
the  complainant  finally  succeeds  in  estab- 
lishing his  right  to  the  money,  the  trustee  will 
be  liable,  as  for  having  paid  the  money  in 
violation  of  the  injunction;  Roberts  v.  Beam, 
5S.&  M.590. 

259.  Dismissal  of  biU.  The  dismissal  of  the 
bill  is  a  dissolution  of  the  injunction  ;  Rubon 
v.  Stephen,  3  0.  253.    See  post,  261a. 

260.  Damorges  on  dissolution.  Under  tlie 
statute  (B.  &  H.  514,  {{  40  and  4l),dama. 
geson  the  dissolution  of  an  injunction  do  not 
follow  as  a  matter  of  course,  but  are  allowed 
only  where  the  injunction  appears  to  have 
been  sued  out  for  delay ;  Tyler  v.  McCardU, 
9  8.  &  M.  230.     8ee  Damagks,  29.     Bond,  13. 

261.  Remedy  on  bond  after  dtssdution. 
When  an  injunction  restraining  the  collectio& 
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of  a  judgment  at  law  is  dissolved,  the  obligee 
may  institute  instant  proceedings  on  the 
bond  against  all  the  obligors,  principal 
and  sureties,  without  first  issuing  an  execu- 
tion on  the  judgment  at  law.  The  condition 
of  the  bond  is  forfeited  on  the  dissolution  of 
the  injunction.  And  after  the  commence- 
ment of  an  action  on  the  bond  given  to  pro- 
cure an  injunction  against  a  judgment  at 
law,  the  issuance  of  an  execution  and  the  for- 
feiture of  a  forthcoming  bond  on  the  enjoined 
judgment,  will  be  no  bar  to  further  proceed- 
ings on  the  injunction  bond ;  Harrison  v.  Bed- 
four,  5  S.  &  M.  301. 

261a.  Effect  of  dissolving  injunction  as  a 
dismissal  of  the  hill.  An  injunction  may  be 
dissolved  for  want  of  equity  on  the  face  of 
the  bill  without  answer,  or  upon  answer  de- 
nying the  equity.  In  either  case  the  bill 
cannot  be  dismissed  until  the  last  day  of  the 
next  succeeding  term,  as  the  result  of  dissolv- 
ing the  injunction.  The  complainant  is  enti- 
tled to  that  time  to  take  testimony  to  sus- 
tain his  bill,  and  to  make  application  to  rein- 
state his  injunction.  And  if  he  fail  to  show 
cause  to  the  contrary,  by  the  last  day  of  the 
next  succeeding  term,  his  bill  then  stands 
dismissed  as  a  matter  of  course,  and  it  is  the 
duty  of  the  clerk  so  to  enter  it;  Drane  v. 
Winter,  A\  M.  517.  And  where  a  bill  was 
filed  by  husband  and  wife,  to  restrain  a  sale 
of  the  wife's  property,  under  an  execution 
against  the  husband,  and  at  the  same  time 
the  bill  set  up  an  independent  equity  in  favor 
of  the  husband,  the  court,  on  dissolving  the 
injunction  as  to  the  wtfe,  will  allow  the  bill 
to  be  retained  to  enable  the  husband  to  prose- 
cute his  equity  in  it;  Beattu  v.  Smith,2  S.  & 
M.  667. 

5.  Violating  Injunotioni. 

262.  Sale  made  in  violation  of  an  injunc- 
tion. If  a  sale  be  made  in  violation  of  an 
injunction  of  which  the  purchaser  had  notice, 
it  will  be  set  aside,  though  the  injunction 
were  groundless,  and  in  case  of  sale  of  taxes, 
the  payment  of  the  taxes  will  be  required  as 
a  condition  of  setting  aside  the  sale  where 
the  injunction  is  groundless ;  Williams  v. 
Cammack,  ft  C.  209. 

263.  Issuance  of  execution.  The  issuance 
of  an  execution  without  a  levy  or  sale,  is  a 
violation  of  an  injunction  against  the  collec- 
tion of  a  judgment ;  Sagg  v.  Thrasher,  1  G. 
l3o. 

264.  Talcing  judgment.  If  the  defendant 
at  law  obtain  an  injunction  against  the  prose- 
cutor of  a  suit  against  him,  the  plaintiff  can- 
not proceed  to  take  judgment  without  first 
getting  the  injunction  modified  so  as  to  allow 
him  to  do  so ;  Wildy  v.  Bonny' s  Lessee,  6 
G.  77. 

265.  Same :  Case  in  judgment.  The  plain- 
tiff's lessor  brought  ejectment  against  the 
husband  to  recover  possession  of  the  premi- 
ses in  controversy.  The  wife  and  another — the 
husband  joining  as  a  mere  formal  party — filed 
a  bill  in  equity,  setting  up  title  in  the  wife 
and  her  co-complainant,  and  alleging  that 
certain  deeds  held  by  plaintiff's  lessor,  con- 


stituted a  cloud  on  their  title  and  praying  that 
he  might  be  enjained  from  setting  up  any 
claim  of  title  or  possession  under  them,  but 
making  no  reference  to  the  ejectment  suit. 
Thereupon,  the  Circuit  Court,  on  motion  of 
the  plaintiff,  rendered  judgment  in  his  favor, 
in  an  action  of  ejectment,  without  a  trial  by 
jury:  Heldf  that  the  judgment  was  errone- 
ous :  1.  Because  the  injunction  did  not  affect 
the  ejectment  suit,  nor  enjoin  the  plaintiff  from 
proceeding  therein  as  against  the  rights  of  the 
husband.  2.  Conceding  that  the  injunction 
did  operate  on  the  action  of  ejectment,  then 
the  rendition  of  the  judgment  was  an  im- 
proper violation  of  it,  and  that  the  proper 
course  to  pursue  was  to  apply  to  the  chan- 
cellor to  modify  the  injunction,  so  as  to  per- 
mit the  plaintiff's  lessor  to  establish  his  title 
at  law;  ]b. 

266.  Remedy  for  violation  of  injunction. 
The  supersedeas  of  an  execution  issued  in  vio- 
lation of  an  injunction,  is  not  the  proper 
remedy.  It  should  be  corrected  by  an  attach- 
ment against  the  plaintiff  or  his  attorney  for 
contempt ;  Com  I  Bk  of  Manchester  v. 
Waters,  1 0  S.  &  M.  559.  And  so,  if  a  suit  be 
brought  in  violation  of  an  injunction,  the 
remedy  is  not  to  dismiss  the  suit,  hut  to 
punish  for  a  contempt;  Robertson  v.  Hoy,  12 
8.  &  M.  566.  See  Limitation  of  Actions, 
135c. 

6.  Miseellaneous. 

267.  AppeaJ,  from  order  dissolving  an 
injunction.  Pending  an  appeal  from  an  or- 
der dissolving  an  injunction,  it  remains  in 
full  force,  and  cannot  be  violated  even  by 
order  of  the  chancellor;  Fenrice  v.  Wallis, 
8  G.  172. 

268.  What  party  g fitting  an  injunction 
consents  to.  Equity  will  regard  a  party  ap- 
plying for  an  injunction  to  restrain  th«  exe- 
cution  of  legal  process,  as  proposing  or  con- 
senting, that  if  such  injunction  be  improvi 
dently  obtained  or  the  relief  asked  shall  be 
refused,  tUe  party  so  applying,  will  put  his 
adversary  in  the  same  condition  he  was  in  at 
the  time  the  injunction  was  granted;  Mar- 
shall V.  Minter,  43  M.  666. 

269.  Same.  Thus,  where  a  judgment  credi- 
tor is  restrained  by  the  interposition  of  a 
court  of  equity,  it  is  inequitable  that  such  in- 
junction should  be  the  means  of  depriving 
the  creditor  of  a  legal  right,  by  its  mere 
wrongful  continuance,  until  the  bar  of  the 
statute  of  limitations  has  attached,  and  equity 
will  enjoin  the  debtor  from  setting  up  the 
statute  of  limitations  in  such  a  case;  lb. 

See  Limitation  of  Actions,  136. 

270.  Same :  Remedy  when  interest  exceeds 
penalty  of  injunction  bond.  Where  on  the 
dissolution  ot  an  injunction  restraininc:  exe- 
cutidn  of  a  judgment  at  law.  it  is  found  tliut 
the  interest  accrued  on  the  judgment,  ren- 
ders the  amount  due  on  the  j udtr men t  greater 
than  the  penalty  of  the  bond,  though  at  law, 
the  responsibility  of  the  obligors  would  be 
limited  to  the  amount  of  the  p^»nalty,  a 
court  of  equity  will  substitute  a  remedy  of 
its  own,  and  allow  interest  on  the  penalty  cf 
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the  injtmction  bond,  to  an  amount  not  ex- 
ceeding the  principal  and  interest  of  the 
judgment;  Ih, 

271.  Responsibility  of  party  holding  prop- 
erty under  an  injunction.  Where  a  party 
without  just  cause  or  interest,  wrongfully  de- 
tains the  property  of  another,  after  doe  de- 
mand, he  is  responsible  for  the  loss  of  the 
property,  if  it  should  be  afterwards  lost  or 
destroyed  by  casualty;  but  this  rule  does 
not  apply  where  the  party  detaining  the 
property  has  an  interest  in  it  equal  in  right 
to  tliat  of  the  party  demanding  it  Hence, 
where  a  bill  was  brought  by  a  creditor  to  set 
aside  a  sale  of  slaves,  on  the  ground  of  fraud, 
and  the  sale  was  set  aside  for  constructive 
fraud,  and  the  fraudulent  purchaser  adjudged 
to  be  entitled  to  be  first  satisfied  out  of  the 
property,  for  payments  he  had  made  on  the 
same,  and  pending  the  litigation  part  of  the 
slaves  died  without  his  fault— he  being  in 
possession  under  an  injunction  bond,  which 
bound  him  to  have  the  slaves  forthcoming  to 
abide  the  decree  of  the  court — it  was  held, 
he  was  not  bound  for  the  Ioas.  In  such  cafee, 
he  is  bound  only  to  use  the  same  care  and 
diligence  as  are  required  of  sheriflFs,  when 
property  is  in  their  custody,  under  legal  pro- 
cess; Trotter  V.  White,  4  C.  88. 

272.  Three  injunctions  in  same  case: 
Practice.  An  injunction  was  granted  on  an 
original  bill,  and  dissolved  by  the  High 
Court,  and  afterwards,  another  was  granted 
on  a  supplemental  bill,  and  it  was  also  dis- 
lolved  by  the  High  Court,  and  afterwards,  a 
third  injunction  was  granted  on  a  second  sup- 
plemental bill.  The  court  said  that  in  deci- 
ding on  complainant's  right  to  this  last  in- 
junction, it  would  regard  the  case  as  settled, 
BO  far  as  it  was  developed  by  the  first  two 
bills,  and  would  look  alone  to  the  matter 
stated  in  the  last  bill,  and  upon  that,  deter- 
mine  whether  the  facts  of  the  case  as  thus 
charged  and  shown,  would  authorize  the  in- 
junction. The  law  of  the  case  as  settled  in 
the  first  two  decisions,  would  not  he  varied 
from;  Oreen  v.  McDonald^  13  S.  &  M.  445. 

See  post,  592. 

XXVm.  Interpleader. 

273.  Interpleader  by  attorney  at  law.  See 
Attorney  at  Law,  34. 

274.  When  proper  remedy :  Ride.  A  bill 
of  interpleader  is  a  proper  remedy  when  suits 
are  either  threatened  or  actually  pending, 
by  two  different  parties  claiming  tne  same 
de'^t  or  duty,  by  separate  or  different  int^r- 
?s's,  the  complainant  not  knowing  which  has 
-he  superior  right ;  Yarborough  v.  Thompson, 
3  S.  &  M.  291.  A  bill  of  interpleader  is  the 
proper  remedy  where  the  complainant  has  a 
fund  in  possession  in  which  he  claims  no  in- 
terest, but  the  fund  is  claimed  by  two  or  more 
parties  adversely  to  each  other.  The  com- 
plainant, after  he  has  filed  his  bill,  cannot  set 
up  a  claim  in  himself;  Anderson"^,  Wilker- 
son,  10  8.  &  M.  r.oi. 

275.  Same:  Rufe  further  explained :  Par- 
ties. A  bill  of  mterpleader  cannot  be  main- 
tained unless  the  complainant  admits  a  right 


in  one  of  two  claimants,  and  unless,  also, 
he  show  two  claimants  in  existence  capable 
of  interpleading.  If  one  of  the  parties  de- 
fendant be  sncn  that  he  cannot  assert  the 
right  claimed  for  him,  as  a  distributee,  where 
the  administrator  would  be  the  proper  party, 
the  bill  must  be  dismissed.  For  a  party  can- 
not  be  admitted  to  interplead  where  the  de- 
cree would  not  finally  settle  the  right.  Hence, 
where  the  contest  is  about  the  right  to  collect 
a  debt,  which  is  alleged  to  have  belonged  to 
one  now  dead,  if  his  heirs  be  made  parties  to 
represent  his  rights,  instead  of  bis  adminis- 
trator, the  bill  cannot  be  maintained  ;  Brovm- 
ing  V.   Watkins.  10  8.  &  M.  482. 

276.  The  right  and  duty  of  garnishee  to  in- 
terplead. See  ante,  244.  Garnishment,  30, 
et  seq. 

277.  Same :  Instance.  A  drawer  of  a  bill, 
pending  suit  thereon,  was  summoned  as  gar- 
nishee by  a  creditor  of  the  plaintiff.  He  an- 
swered, denying  indebtedness  on  the  ground 
of  a  want  of  notice  of  the  dishonor  of  the 
bill.  Both  issues  were  found  against  him, 
and  he  then  brought  the  money  into  court, 
and  filed  his  bill  of  interpleader  asrainst  both 
parties :  Held,  that  it  was  a  good  bill,  and 
complainant  was  entitled  to  relief;  Warren 
V.  Rabbins,  I  C.  309. 

278.  Same:  Another  instance.  The  maker 
of  a  promissory  note  was  summoned  as  gar- 
nishee for  the  payee.  Befc)re  he  answered, 
but  lifter  he  was  summoned  as  garnishee,  he 
had  notice  of  the  assignment,  but,  under  the 
advice  of  counsel,  he  answered  that  be  was 
indebted  to  the  payee,  and  a  judgment  was 
accordingly  rendered  against  him.  He  was 
afterward  sued  by  the  person  of  whose  richt 
by  assignment  he  had  notice^as  before  stated, 
and  judffment  was  rendered  against  him  in 
that  action.  He  then  filed  his  bill  of  inter- 
pleader against  both  ludgment  creditors: 
Held,  on  demurrer  to  the  bill,  that  it  could 
not  be  maintained  (the  case  of  Oldham  v. 
Ledbetter.  I  H.  47,  diprested  in  Garnisbmbnt, 
30,  so  far  as  it  relates  to  interpleader  by  a 
flfarniahee.  criticized) ;  Yarborough  v.  Thomp- 
son. 3  8.  &  M.  291. 

^  279.  By  purchaser  at  sheriff's  sale.  A 
purchaser  of  prop<'rty  under  a  junior  jud.i?- 
m^nt  tiikes  it  under  the  enrolment  law  of 
1844,  exempt  from  prior  liens;  and  if,  on 
such  purchase,  by  agreement  his  notes  ate 
taken  for  his  bid  by  the  judgment  creditor, 
and  he  is  threatened  with  a  levy  under  an 
older  judgment,  he  may  interplead  the  two 
j  udgment  creditors,  have  the  levy  enjoined,  and 
the  money  due  on  the  notes  appropriated  to  the 
older  judgment;  Brotvn  v.  Bacon,  5  C.  589. 

See  Shkriff  and  Shkrrtpp's  8alk,  84. 
280.  Admission  of  indebtedness.  The 
filing  of  a  bill  of  interpleader  necessarily  ad- 
mits an  indebtedness  on  the  part  of  the  com- 
plainant ;  Knight  v.  Yarborough,  7  8.  A  M. 
179  ;  8.  P.,  Browning  v.  Watktns,  ante,  275. 
He  cannot  claim  the  fund  after  filing  the  bill ; 
Anderson  v.  Wilkerson,  ante,  274. 

281.  Complainant  claiming  as  creditor  of 
one  of  the  aefemiants.  Where  the  complain- 
ant, in  a  bill  of  interpleader,  pays  the  money 
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into  court,  and  afterwards  sets  up  a  right  to  it, 
as  creditor  of  one  of  the  defendants,  and  the 
fund  is  adjudged  to  the  other,  he  will  not,  on 
that  account,  be  chargeable  with  interest  from 
the  term  he  brought  the  fund  into  court  ; 
Anfierson  v.  Wtlktnson.  10  S.  &  M.  601. 

282.  Withdrawal  of  claim  by  one  defend- 
ant. Where  one  of  the  two  defendants 
to  a  bill  of  interpleader  withdraws  his  claim. 
a  decree  in  favor  of  the  other  will  be  entered 
as  a  matter  of  course;  Knight  7.  Yarhor- 
ough,  7  S.  &  M.  179. 

XXIX.    Issue  to  a  Jury. 

283.  RtUe  as  to.  The  chancellor  has  the 
right,  with  certain  exceptions,  to  decide  every 
issue  of  fact  in  a  cause ;  but  he  has  a  discre- 
tion also  to  send  an  issue  to  the  country,  when- 
ever his  mind  is  in  doubt  as  to  the  preponder- 
ance of  evidence  ;  and  from  the  exercise  of 
this  discretion  in  granting  the  issue,  though 
the  proponderance  is  clearly  on  one  side,  er- 
ror will  not  lie;  Her  v.  liouth,  3  U.  276. 
See  post,  383. 

284.  Isstie  as  to  whether  a  note  has  been 
lost  or  not.  In  a  suit  to  recover  on  a  note 
alleged  to  be  lost,  the  chancellor  may  refer 
an  issue  to  a  jury  to  determine  whether  the 
note  has  been  lost  or  not:  Truly  v.  Lfine,  7 
S.  &  M.  325. 

285.  Withdrawal  of  issue.  The  chancel- 
lor may  withdraw  an  issue  sent  to  a  jury, 
and  determine  the  whole  case  himself;  Cook's 
Heirs  v.  Bay,  4  H.  485. 

286.  Verdict :  New  trial :  Exceptions. 
The  verdict  upon  an  issue  sent  to  a  jury  is, 
by  statute,  placed  on  the  same*  footing  with 
verdicts  rendered  in  courts  of  law,  and  if  a 
motion  for  a  new  trial  be  made,  there  must 
be  a  bill  of  exceptions  embodying  the  evi- 
dence, to  enable  the  High  Court  to  deter- 
mine as  to  the  propriety  of  the  action  of  the 
Chancery  Court  on  that  motion ;  State  v. 
Farish.  1  C.  483. 

287.  Verdict  on:  Case  in  judgment.  The 
issues  submitted  were:  Ist.  VVhetber  the 
contract  was  made  with  the  agent  of  the 
State,  as  stated  in  the  bill.  2d.  If  so,  was  the 
complainant  hindered  or  prevented  from  per- 
forming his  contract  by  the  acts  of  the  agent 
of  the  State?  3d.  And  if  both  these  are  so, 
then  the  jury  shall  assess  the  damages  (if 
any)  that  may  be  due  and  owning  the  com- 
plainant. The  verdict  was :  *'  We,  the  jury 
find  for  the  complainant,  and  as$<ess  his  dam- 
ages at  $1 1,200 :"  Held,  that  this  was  a  sub- 
stantial finding  on  all  the  issues,  as  the  jury 
were  not  authorized  to  find  damages,  unless 
they  found  the  other  issues  for  the  complain- 
ant; lb. 

XXX.  Jurisdiction  and  General  Principles 
of  Equity  Jnrispmdence. 
For  jurisdiction  in  particular   cases,  see 
Bill  op  Review,  Injunction,  &c.,  see  also 
those  sub-divisions. 

1.    Jaritdiotion  as  Affected  by  Bemedy  at  Law. 

288.  No  jurisdiction  if  complainants 
remedy  at  law  is  dear.    A  court  of   equity 


will  not  interfere  where  the  complainant's 
remedy  is  clear  and  unembarrassed  at  law; 
Shotvjell  v.  Lawson,  1  G.  27 ;  Haynes  v. 
Thompson.  5  G.  17  ;  Echols  v.  Hammond,  1 
G.  177  ;  Boyd  v.  Swing,  9  G.  182.  And  if 
complainant  show  a  legal  instead  of  an  equit- 
able title,  he  cannot  have  relief;  McAffee  v. 
Lynchy  4  C.  257.  Nor  will  equity  take  juris- 
diction where  complainant  has  the  legal  title, 
unless,  perhaps,  when  the  defendant  has 
something  in  form  a  legal  title,  which  he 
might  interpose  as  a,  defence  at  law.  The  bill 
will  not  be  entertained  merely  because  com- 
plainant's recovery  at  law  has  been  defeated 
by  defendant's  proving  that  the  patent  under 
which  the  complainant  claimed  was  obtained 
by  fraud.  This  defence  can  as  well  be  over- 
turned at  law  as  in  equity;  Williams  v. 
Rhodes,  4  G.  137. 

289.  Same:  Examples.  A  court  of  equity 
will  not  entertain  a  bill  to  enforce  a  legal  de- 
mand in  favor  of  a  resident  creditor  against 
a  debtor  who  has  removed  from  the  State,  or 
who  is  an  inhabitant  of  another  State,  never 
having  resided  here,  the  complainant  having 
a  complete  remedy  by  attachment  at  law ; 
Echols  V.  Hammondt  1  G.  177 ;  sed  vide 
ante,  60. 

And  so  a  court  of  equity  will  not  entertain 
a  suit  by  the  equitable  assignee  to  collect  a 
bond,  the  remedy  being  complete  at  law  by 
an  action  in  the  name  of  the  obligee  for  the 
assignee's  use;  Haynes  v.  TJiomps&n,  5  G. 
17  ;  S.  P.,  as  to  an  equitable  assignee  of  an 
open  account ;  Garland  v.  Hull,  13  S.  &  M. 
76.  Sed  vide  Bills  op  Exchange,  Ac,  169, 
and  post,  289a,  where  the  contrary  doctrine 
is  established.    See  post,  387. 

And  so  a  suit  to  recover  for  a  breach  of  a 
collector's  bond,  being  a  purely  legal  de- 
mand, for  which  an  adequate  remedy  exists  at 
law,  is  not  within  the  jurisdiction  of  a  court 
of  equity  where  it  can  be  made  available 
without  a  discovery  from  the  defendant ;  Boyd 
v.  Swing,  9  G.  182. 

289a.  Jurisdiction  where  there  is  a  rem- 
edy  at  laiv  in  the  name  of  a  nominal  plain- 
tiff. If  a  party  goes  into  a  court  of  chan- 
cery to  seek  redress,  founded  on  a  purely 
equitable  title,  or  growing  out  of  equitable  in- 
terests, he  is  in  the  proper  court  with  full  orig- 
inal jurisdiction  ;  and  because  a  court  of  law 
would  give  him  relief  through  the  instrumen- 
tality of  the  holder  of  the  legal  title,  is  no 
sufficient  reason  for  turning  him  out.  And 
hence,  the  equitable  assignee  of  a  note  may 
bring  in  a  bill  in  equity  to  collect  it,  notwith- 
standing he  has  a  remedy  at  law  by  bringing 
an  action  in  the  name  of  the  payee  for  his 
use  ;  Taylor  v.  Reese,  44  M.  89. 

And  before  this  case  it  was  held,  that  the 
Chancery  Court  had  jurisdiction  to  enforce 
collection  of  a  promissory  note,  where  the 
complainant  had  only  an  equitable  title 
to  it,  and  there  was  no  being  in  esse  or 
in  posse,in  whom  the  legal  title  could  vest  or 
was  vested,  as  where  the  note  is  payable  to  a 
dissolved  corporation  or  order,  and  was  trans- 
ferred  by  delivery  before  the    dissolution  ; 
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Bacon  v.  Cohea,  12  S.  &  M.  516 ;  Marsh  v. 
Mandeville,  6  C.  122  ;  see  ante.  289. 

290.  Junsdicfion  where  the  remedy  in 
equity  is  morefiUl  and  complete.  But  where 
the  remedy  is  more  full  and  complete  in  equity 
than  at  law,  a  court  of  equity  will  enter- 
tain jurisdiction  ;  Barnes  v.  Lloyd,  I  H..584; 
and  so  where  the  complainant's  remedy  at 
law  has  become  embarrassed  and  doubtful  by 
the  fraud  of  the  defendant;  City  of  Natchez 
V.  Vandervelde,  2  G.  706.  But  because  the 
complainant's  proof  is  t^oabtful,  this  is  no 
ground  for  the  interposition  of  a  court  of 
equity;  Oeev.  Gee.  3  0.  153.  See  post,  3235. 

291.  Where  several  are  interested  separately 
as  complainants  or  defendants.  A  conrt 
of  equity  will  entertain  jurisdiction  for  the 
recovery  of  a  fund,  in  which  the  several  com- 
plainants are  interested,  the  separate  share  of 
each  beinpr  unascertained,  and  depending  upon 
a  pro  rata  distribution  of  the  fund  upon  an 
account  taken.  And  so  equity  will  give  relief 
where  there  are  several  defendants,  who  to- 
gether are  responsible  for  the  entire  fund 
sought  to  be  recovered,  where  such  liability 
is  separate  and  not  joint,  and  the  amount  of 
the  liability  of  each  can  be  ascertained  only 
by  a  discovery  from  them  ;  Gay  v.  Edmonds, 
1  G.  218.  And  so  equity  will  take  jurisdic- 
tion when  complainant  and  defendant  have  an 
undivided  interest  in  the  subject  matter  of  the 
suit,  the  extent  of  the  interest  of  each  being 
unascertained,  and  the  court  being  called 
upon  to  protect  the  rights  of  each ;  Cable  v. 
Martin,  1  H.  .^58.  And  so  where  two  of  sev- 
eral remaindermen  jointly  interested  in  a 
chattel,  the  interest  to  vest  after  the  termina- 
tion of  a  life  estate,  joined  with  the  life  tenant 
in  making  an  absolute  sale,  chancery  will  be 
the  proper  forum  for  the  other  remaindermen 
(who  did  not  join  in  the  sale),  to  recover 
their  interest  in  the  property,  as  well  because 
of  the  sale  by  the  two  affecting  the  remedy 
at  law,  as  also  because  there  is  a  necessity  for 
an  account  to  adjust  the  fractional  interests 
of  complainants ;  Stewart  v.  Swanzy,  12  S. 
k  M.  684. 

292.  Discovery  as  a  ground  of  jurisdiction. 
Where  the  jurisdiction  of  a  court  of  equity, 
to  give  relief  on  a  purely  legal  demand,  is 
sought  to  be  maintained,  upon  the  ground 
that  a  discovery  from  the  defendant  is  neces- 
sary, it  must  appear  that  material  facts,  in- 
dispensable as  proof,  lie  exclusively  within 
the  knowledge  of  the  defendant,  and  cannot, 
therefore,  be  established  by  other  witnesses; 
Boyd  V.  Swing,  9  G.  182.    See  post,  296. 

8.  Where  Complainant  hai  Failed  to  Assert  his 
Bemedy  in  an  Action  at  Law. 

See  sub-division  Injunction,  ante,  230,  et 
seq, 

293.  Where  remedy  lost  by  laches,  or  omitted 
0  be  set  up,    A  party  cannot  invoke  the  aid 

ot  a  court  of  equity,  where  he  has  lost  his 
remedy  at  law  by  his  own  laches;  and  on 
this  ground,  the  sureties  on  a  forthcoming 
bond,  who  had  signed  the  same  in  blank,  were 
refused  relief— the  court  holding  they  should 


have  made  the  objections  at  the  relnro 
term  of  the  bond  ;  Finney  v.  Harris,  1  6. 
36.  And  so  if  the  defendant  in  an  action  of 
ejectment,  or  in  an  action  for  mesne  profits, 
fail  without  sufficient  excuse,  to  set  up  bis 
claim  for  valuable  improvements,  he  canoot 
afterwards  have  relief  in  equity;  Moody  r. 
Harper,  9  G.  599. 

8.  Belief  against  Judgment  at  law. 

294.  Complainant  must  have  used  diligeiKe 
to  be  relieved  of  judgment  at  law.  Where  a 
party  has  been  impleaded  in  any  jurisdiction 
haviag  cognizance  of  the  subject  matter,  he 
must  use  diligence  to  avail  himself  of  every 
defence  proper  to  his  case,  and  admissible  in 
that  forum,  or  else  he  cannot  be  relieved 
in  equity;  Nevitt  v.  Gillespie.  1  H.  108; 
Green  v.  Robinson.  5  H.  SO;  GlidexoeU  v. 
Hile,  lb.  110;  McRaven  v.  Forbes,  6  H.  .%9; 
Yeizer  v.  BurJce,  3  S.  &  M.  439;  Nevitt  v. 
Hamer,  5  S.  &  M.  145 ;  Smith  v.  Walk^,  8 
S.  &  M.  131. 

20.*).  Same:  Instances:  Surety's  defence.  A 
surety  applied  to  the  complainant  to  sign  a 
new  note,  by  which  an  extension  of  time  on 
the  debt  would  be  procured,  but  the  note 
presented  for  complainant's  signature,  was 
drawn  payable  to  tne  surety  making  the  ap- 
plication. The  complainant  signed  as  joint 
maker,  whereby  the  old  surety  was  only  sec- 
ondarily liable  on  the  note,  as  endorser. 
The  old  surely  having  taken  up  the  note 
as  endorser,  sued  the  principal  and  the  com- 
plainai^  on  it:  Held,  that  the  surety's  {the 
complainant's)  defence  could  be  made  at  law, 
and  he  was  entitled  to  no  relief,  after  judg- 
ment there;  Wcllons  v.  Newell,  7  S.  &  M. 
399. 

296.  Same :  Another  Instance :  Usury. 
The  defence  of  usury  can  be  made  at  low,  ai\d 
must  be  made  there;  and  if  a  discovery  be 
needed  to  make  the  defence  available  at  law, 
this  is  no  excuse  for  not  making  it;  the  de- 
fendant at  law  should  have  applied  for  a  dis- 
covery before  trial  and  judgment ;  Smith  v. 
Walker,  8  S.  &  M.  131 ;  8.  P..  Robb  v.  Hal^ 
sey.  11  S.  «fe  M.  140.  And  if  usury  be  em- 
braced in  an  execution,  the  remedy  is  not  in 
chancery,  but  in  the  court  from  which  the 
execution  emanated;  Robb  v.  Hcdsey.  supra; 
Yeizer  v.  Burke,  3  S.  *  M.  439.  Nor  is  it 
any  excuse  for  not  making  that  defence  at 
law,  that  complainant  was  absent  from  the 
trial,  and  relied  on  his  attorney,  who  was 
prevented  by  sickness  from  attendin<?,  espe- 
cially if  the  pleadings  in  the  court  of  law  are 
signed  by  two  attorneys  for  the  defendant.  It 
was  the  duty  of  the  complainant  himself  to 
be  present  at  the  trial,  and  see  that  his  de- 
fence was  made ;  Yeizer  v.  Burke,  supra.  See 
post,  446. 

And  the  rule  that  where  a  court  of  equity 
has  taken  jurisdiction  for  one  purpose,  it  will 
exercise  it  for  all  purposes,  does  not  apply, 
where  pending  a  bill  for  an  injunction  against 
a  sale  under  a  deed  in  trust,  on  the  ground 
that  the  debt  is  usurious,  the  creditor  sued 
and  obtained  judgment  at  law.  so  as  to  enable 
the  Chancery  Court  to  entertain  a   supple- 
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memal  bill  to  attack  the  jnd.jfment  at  law, 
without  any  showing  why  the  defence  was  not 
made  at  law;  McBaven  v.  Forbes,  6  H.  5G9. 

And  so  where  a  party  was  Sued  for  an  usu- 
rious debt,  and  compromised  the  suit  by 
giving  bond  with  security,  payable  at  a  future 
day,  and  afterwards,  being  sued  on  the  bond, 
permitted  judgment  to  go  against  him.  and 
then  gave  a  forthcoming  bond,  which  was  for- 
feited, it  was  held  that  after  all  this,  his  ap- 
plication to  equity  for  relief  was  too  late; 
even  if  he  ever  had  any  grounds  for  such  re- 
lief; Yeizer  v.  Burke,  3  S.  &  M.  439.  See 
post,  371. 

297a.  Same :  Terms  imposed  where  relief 
is  gr allied :  Void  guardian  sale.  A  pur- 
chaser of  land,  at  a  guardian's  sale,  can  set 
up  the  illegality  of  the  sale,  as  a  defence  to 
an  action  at  law  for  the  purchase  money ;  and 
if  he  fail  to  do  so,  without  just  cause,  he 
cannot  afterwards  come  into  equity  for  relief 
against  the  judgment;  but  if  such  a  bill  be 
maintainable,  under  any  circumstances,  it  is 
essential  that  the  complainant  offer  to  restore 
possession  to  the  guardian,  and  to  account 
for  the  rents  and  profits  during  his  occupa- 
tion of  the  land  so  sold;  Skipp  v.  Whelers, 
4  G.  646. 

See  Executor  and  Administrator,  367. 
Probatr  Court.  234. 

298.  Same:  Another  instance:  Neglect  to 
defend  scire  facias.  A  purchaser  of  land 
on  which  there  is  a  lien,  in  virtue  of  a  judg- 
ment rendered  against  his  vendor  in  his  life- 
time, and  who  suffers  sci.  fa.  to  revive  the 
judgment  against  him  as  terre-tenant,  after 
the  death  of  the  vendor,  to  go  undefended, 
whereby  the  judgment  is  revived  against 
him,  has  no  ground  to  come  into  equity  to 
enjoin  the  judgment,  upon  the  allegation 
that  he  believes  the  judgment  has  been  paid, 
and  that  he  had  no  notice  of  the  lien ;  and 
that  all  the  terre-tenants  situated  as  he  was, 
who  had  defended  the  sci.  fa.^  had  forced  the 
plaintiff  to  take  a  nonsuit ;  Ntvitt  v.  Earner, 
5S.  &M.  145. 

299.  Same:  Waiver  qf  defence.  And  so, 
if  once  having  a  good  defence  at  law,  the 
complainant  voluntarily  deprives  himself  of 
the  power  of  making — as  when  he  volunta- 
rily waives  a  defence  at  law,  by  executing  a 
deed  in  trust  to  secure  the  debt — he  cannot 
come  into  equity  afterwards,  to  be  relieved 
of  the  judgment  at  law ;  Fanning  v.  Far- 
mers' and  MerchaM  Bk,  8  S.  &  M.  139. 

300.  Relief  against  judgment  on  contract, 
against  public  policy.  Ekjuity  will  not  re- 
lieve against  a  judgment  at  law,  upon  the 
ground  that  the  contract  on  which  it  is 
founded  is  void,  being  in  violation  of  public 
policy,  as  established  by  the  constitution. 
Nor  will  it  relieve  in  such  cases,  where  it  has 
concurrent  jurisdiction  to  grant  relief,  if  the 
complainant  failed  and  refused  to  make  his 
defence  ;  Green  v.  Robinson,  5  H.  80  ;  Glide- 
well  V.  Hite,  lb.  110 ;  S.  P.,  Thomas  v.  Phillips, 
4  S.  &  M.  358  (see  post.  305).  Nor  will  it  grant 
relief  in  such  cases,  where  the  surety  in  the 
judgment  is  the  complainant;  TliomasY, 
Pinllips,  supra.  The  rule  is,  that  any  fact  which 


proves  it  to  be  against  conscience  to  execute 
a  judgment,  of  which  the  injured  party  could 
not  avail  himself  at  law,  or  of  which  he 
might  have  availed  himself  at  law,  but  was 
prevented  by  fraud  or  accident,  unmixed^ 
with  any  fault  or  negligence  of  himself  or' 
agents,  will  authorize  a  court  of  equity  to 
interfere.  But  courts  of  equity  will  not  re- 
lieve against  a  judgment  at  law,  where  the 
case  in  equity  proceeds  upon  a  ground 
equally  available  at  law ;  but  the  complain- 
ant ought  to  show  some  special  ground  of 
relief,  as  that  the  defence  could  not  at  that 
time,  or  under  the  circumstances,  be  made 
available  at  law.  And  this  rule  applies 
equally,  where  the  judgment  is  on  a  contract 
which  is  in  violation  of  the  constitution,  as 
in  other  cases  ;  Thomas  v.  Phillips,  svpra. 

301.  Samej  Judgment  on  a  gaming  con- 
tract. But  if  the  judgment  be  on  a  gaming 
contract,  it  is  void,  and  will  be  relieved  against. 
See  Gaming,  2.     See  pos^,  431. 

302.  Same:  Where  defendant's  legal  de- 
fence teas  not  available.  Equity  will  give  re- 
lief to  a  complainant  having  the  best  title  in 
equity,  where  a  judgment  has  been  rendered 
in  favor  of  the  best  title  at  law,  even  where 
complainant's  title  was  cognizable  at  law, 
but  owing  to  the  rules  of  law,  the  defend- 
ant's title  was  preferred.  Hence,  where  the 
prior  enterer  of  public  land  was  defeated  in 
an  action  of  ejectment  by  his  adversary,  who 
had  a  patent  based  on  a  junior  entry,  relief 
was  granted  to  the  prior  enterer ;  Hester  v. 
Kembrotigh.  12  S.  &  M.  659. 

303.  Where  plaintiff  at  lav)  has  been 
guilty  of  fraud.  If  a  wrong  doer  has  ob- 
tained an  advantage  at  law,  by  hiding  the 
real  nature  of  the  transaction  under  a  trus- 
tee's name,  a  court  of  equity  will  lend  its  aid 
to  place  the  party  injured  by  the  judgment 
at  Jaw,  in  the  same  situation  he  would  have 
been,  if  no  fraud  had  been  perpetrated ; 
Stovall  V.  Northern  B%  .'»  S.  &  M.  17. 

304.  Same:  Case  in  judgment.  A  bank 
loaned  money,  and  had  the  note  of  the  bor- 
rower taken,  payable  to  another  bank,  upon 
the  false  statement  that  it  was  to  be  trans- 
ferred to  the  bank  that  was  payee.  After 
the  note  became  due,  the  bank  making  the 
loan  caused  suit  to  be  instituted  on  it,  in  the 
name  of  the  bank  to  whom  it  was  made  paya- 
ble, when  in  fact  the  note  had  never  been 
transferred,  and  still  belonged  to  the  bank 
making  the  loan  ;  and  judgment  was  rendered 
in  favor  of  the  payee,  without  its  knowledge 
— itp  name  being  used  by  the  other  bank,  to 
defeat  the  maker  in  his  defence  of  payment 
and  set  off.  The  bank  making  the  loan  was 
insolvent,  and  its  notes — which  if  the  suit 
had  been  brought  in  its  name,  would  have 
been  a  good  set-off— were  greatly  depreci- 
ated. The  maker  of  the  note  was  ignorant, 
till  after  judgment,  that  the  bank  making 
the  loan  was  the  real  owner  :  Held,  he  was 
entitled  to  relief  against  the  judgment,  and 
to  pay  it  in  the  notes  of  the  bank  to  whom 
it  really  belonged  ;  Jb.     Seepost.  457. 

305.  Judgment  at  law  when  jurisdiction  is 
concurrent.     When  a  mutter  of  which  equity 
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and  the  common  law  courts  have  concurrent 
jurisdiction,  has  been  submitted  to  and  tried 
by  a  court  of  law,  it  is  res  adjudicata.  and 
cannot  be  reviewed  in  equity ;  Homton  v. 
Royston,  1  S.  A  M.  238;  S.  W,  McRaven  v. 
Forbes,  ante,  296  ;  Oreeii  v.  Robinson  ;  Glide- 
well  V.  Hite,  ante,  300.    See  post,  441,  4i3. 

306.  Same:  Instance.  A  mortgagor  who 
had  mortgaged  a  slave,  delivering  possession 
to  the  mortgagee,  upon  an  agreement  that  the 
hire  should  go  for  the  interest,  tiled  his  bill 
to  redeem,  alleging  that  the  hire  greatly  ex- 
ceeded the  interest  in  value,  and  praying  for 
an  account.  It  appeared  from  the  answer 
and  proof,  that  the  mortgagee  had  sued  the 
mortgagor  at  law,  and  that  the  whole  matter  of 
the  accounts  between  them  had  been  tried,  and 
settled,  and  that  the  mortgagor  had  paid  the 
judgment  thus  recovered  against  him,  und  had 
gotten  possession  of  the  slave.  It  was  held 
that  though  equity  might  have  granted  relief 
originally,  yet  the  whole  matter  having  been 
settled  at  law,  it  was  res  adjudicata.  and 
equity  would  not  interfere  ;  Houston  v.  Roys- 
ton,  I  S.  &  M.  238.  See  McRaven  v.  ForbeSy 
ante,  296,  for  another  instance. 

307.  When  full  defence  cannot  he  made  at 
law :  Partial  failure  of  consideration.  W  here 
there  is  a  partial  failure  of  consideration  in  a 
note  given  for  the  purchase  money  of  land, 
the  weight  of  authority  is,  that  equity  will  re- 
lieve. (See  Consideration,  36.)  And  where 
the  defence  cannot  be  made  fully  at  law.  re- 
lief will  be  granted  in  equity,  after  judgment 
at  law  ;  Parham  v.  Randolph,  4  H.  43.'>. 

308.  When  the  defence  is  merely  equitable, 
relief  tvtll  be  granted.  When  the  defence  to 
an  action  at  law  cannot  be  made  in  that  suit, 
but  only  in  chancery,  equity  will  relieve 
again'^t  the  judgment;  Willis  v.  Ives,  I  S.  & 
M.  307. 

308a.  No  relief  against  erroneous  judg- 
ment. A  court  of  equity  has  no  more  ppwer 
to  set  aside  an  erroneous  judgment  on  a  forth- 
coming bond,  than  to  avoid  any  other  erro- 
neous judgment.  The  defence  of  infancy 
can  be  as  well  made  at  law  as  in  equity ;  and 
if  a  judgment  be  rendered  against  an  infant, 
his  remedy  is  by  writ  of  error  coram  nobis, 
and  not  by  bill  in  equity ;  Robb  v.  Halsey, 
11  S.  &  M.  140.    See  i>o«^,  385. 

309.  Decree  in  Probate  and  Chancery 
Courts  set  aside  for  fraud.  A  decree  on  a 
final  settlement  in  the  Probate  Court  can  be 
set  aside  for  fraud ;  but  to  entitle  the  com- 
plainant to  relief,  the  charge  of  fraud  must 
be  proven ;  Hooker  v.  Hooker,  2  U.  448 ; 
Green  v.  Creighton,  10  S.  &  M.  159  ; 
Searles  v.  Scott,  US.  &  M.  94.  So  equity 
will  grant  relief  against  a  decree  for  dis- 
tribution made  in  the  Probate  Court,  where 
it  was  obtained  fraudulently,  by  some  of  the 
distributees  using  the  names  of  the  others  in 
the  petition  for  distribution,  without  their 
knowledge  or  consent ;  Fairley  v.  Thompson, 
5  G.  101.  But  after  setting  aside  a  decree 
allowing  an  account,  the  court  cannot  restate 
the  account  between  the  parties,  but  they 
will  be  remitted  to  the  Probate  Court  for  that 


purpose,  which,  alone,  under  the  constitotioo, 
has  jurisdiction  over  such  accounts  ;  Searles 
V.  Scott,  14  S.  &  M.  94 ;  Ntylans  v.  Burge, 
lb.  201. 

And  if  a  bill  to  set  aside  a  decree  for 
fraud,  contain  other  matter,  over  which  the 
court  has  no  jurisdiction,  to  a  demurrer  to  it 
will  be  overruled  as  to  the  fraud  in  the  decree, 
and  sustained  as  to  the  matters  not  within  the 
jurisdiction  of  the  court;  Neylans  v.  Burge, 
supra.     See  post,  312,  3496. 

And  so  a  decree  obtained  in  chancery  by 
fraud,  will  be  set  aside ;  Person  v.  Netntt,  3  G. 
180,  for  which  see  arUe,  79.  See  also,  anJtt, 
76,  74,  145. 

3 1 0.  For  ju/igments  set  aside  for  fraud,  see 
an'e,  303,  304,  and  post,  sub-division  New 
Trial. 

4.  Betaining  BiU  for  FuU  Belief. 

311.  Rule:  Instances :  Where  bill  retained : 
A  court  of  equity  has  jurisdiction  of  a  bill 
by  a  party  holding  a  prior  equitable  lien  on 
land,  and  to  enjoin  a  sale  under  a  junior  exe- 
cution against  the  holder  of  the  legal  title, 
and  in  such  case  will  administer  full  relief,  by 
ordering  a  sale  of  the  land,  first  to  pay  the 
equitable  lien,  and  then  to  satisfy  the  judg- 
ment ;  Parker  v.  Kdly,  10  S.  &  M.  184. 

And  so,  a  court  of  equity  having  taken 
jurisdiction  at  the  instance  of  a  judgment 
creditor,  to  annul  a  fraudulent  conveyance 
made  by  the  debtor,  will  grant  full  relief  to 
the  complainant,  by  decreeing  a  sale  of  the 
property,  for  the  payment  of  the  complain- 
ant's debts ;  and  hence,  where  the  complain- 
ant's judgment  was  valid  and  operative  at  the 
time  of  filing  the  bill,  his  right  to  relief  will 
not  be  affected  by  reason  of  the  statute  of 
limitations,  subsequently,  and  pending  the 
litigation,  barring  the  issuance  of  a  new 
execution  on  the  judgment;  Hunt  v.  Knox, 
6  G.  655. 

And  so.  where  a  judgment  debtor  has  a 
claim  against  a  judgment  creditor,  which, 
under  the  circumstances,  is  a  valid  set-off,  and 
it  be  such  that  it  can  be  enforced  only  in 
equity,  as  where  it  is  for  an  unadjusted 
balance  between  them  as  partners,  a  court  of 
equity  having  undertaken  to  settle  the  part- 
nership balance,  will  take  into  consideration 
all  the  matters  of  indebtedness  between  them, 
and  will  allow  such  balance,  thus  ascertained, 
as  a  credit  on,  or  set-off  to,  the  judgment ; 
Graves  v.  Hull,  5  C.  419.  See  ante,  296, 
where  this  doctrine  is  not  allowed  to  control 
the  rule  requiring  parties  to  make  their  de- 
fence at  law.    See  ante,  4,  83. 

312.  Same:  Instances  where  the  bill  was 
not  retained.  A  court  of  chancery  can  set 
aside  a  decree  in  the  Probate  Court,  allow- 
ing an  administrator's  account,  where  it  has 
been  obtained  by  fraud;  but  it  cannot  go 
farther  and  require  a  new  account.  Where 
the  decree  allowing  the  account  is  set  aside, 
the  whole  matter  is  remitted  to  the  Probate 
Court  to  settle  a  new  account ;  Green  v. 
Creighton,  10  S.  &  M.  159 ;  Scott  v.  Searles, 
14  S.  &  M.  94;  Neylans  v.  BurgCy  lb.  201 ; 
Anderson  v.  DukCj  6  C.  67. 
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The  Chancery  Court  may  set  aside  the 
decree  for  fraud,  and  take  steps  to  preserve 
the  property  until  the  Probate  Court  can 
act ;  but  if  it  undertake  to  settle  the  accounts, 
and  render  a  decree  for  the  balance  against 
the  administrator,  it  will  be  void,  and  a  sale 
thereunder  will  convey  no  title;  Fonte  v. 
McDonald,  5  C.  610.     See  ante.  309. 

And  so  if  a  ward  file  a  bill  to  foreclose  a 
mortg^age  ^ven  by  his  guardian,  equity  has 
no  jurisdiction  to  allow  as  a  set-off  to  the 
mortj^age  an  unascertained  balance  alleged 
to  be  due  by  the  ward  to  the  guardian,  on  a 
settlement  of  the  guardian's  account.  This 
balance  can  only  be  ascertained  by  account- 
ing in  the  Probate  Court ;  RatUff  v.  Davis, 
9  G.  107.  See  post,  347,  348. 

And  this  rule  does  not  apply  so  as  to  give 
the  Chancery  Court  jurisdiction  where  a  bill 
is  filed  to  foreclose  a  mortgage,  or  enforce  a 
vendor's  lien,  to  enter  a  decree  against  the 
mortgagor  or  vendee  in  personam,  for  any 
balance  of  the  debt  which  might  remain  after 
the  mortgaged  property,  or  the  laud,  is  ex- 
hausted ;  Starke  v.  Mercer,  3  H.  377  ;  Tanner 
V.  Hicks,  4  S.  <fe  M.  294 ;  DoUahite  v.  Ome. 
2  S.  &  M.  .590  ;  Mosby  v.  Wall,  1  C.  81  ;  Cobb 
V.  Duke,  7  G.  60.     See  post,  379. 

3 1 2a.  Same:  Instance  of  retaining  bill. 
Where  the  Chancery  Court  can  afford  full 
and  adequate  relief,  and  by  one  decree  adjudi- 
cate the  rights  of  the  parties,  it  may  take 
jurisdiction  over  the  entire  subject  matter, 
and  if  necessary,  enjoin  a  party  from  pro- 
ceeding in  the  Probate  Court,  when  such 
suit  embraces  only  a  part  of  the  subject 
matter  in  dispute.  Hence,  where  the  widow 
claims  under  an  ante-nuptial  contract,  and 
also  under  the  will  of  the  husband,  it  is  com- 
petent for  the  Chancery  Court,  in  a  contro- 
versy as  to  whether  the  legacy  is  a  satisfac- 
tion of  the  contract,  to  enjoin  a  suit  in  the 
Probate  Court  for  the  legacy,  and  to  draw  to 
itself  cognizance  over  both  subjects ;  Gilliam 
V.  Cliancdtor,  43  M.  437.    Seeposi,  362. 

5.  Some  General  Bolei  and  Mazimi  in  Belation 
to  Jarisdiotion  and  Belief. 

A.    Complainant's  Title. 

31 2&.  Test  of  jurisdiction :  Title.  The  test 
as  to  the  jurisdiction  of  a  court  of  equity  is, 
that  the  complainant  must  have  an  equitable 
title,  and  if  it  appear  from  the  face  of  the  bill 
that  he  has  no  title  whatever,  it  seems  that 
the  decree  of  the  court  in  his  favor  would  be 
void  for  want  of  jurisdiction ;  Walker  v. 
Williams.  1  G.  165. 

312c.  Complainant  recovers  on  strength  of 
his  title.  In  equity  as  well  as  at  law,  the 
complainant  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  his 
adversaria's.  A  perfect  equitable  title  must 
be  shown  in  equity  ;  possession  will  prevail 
against  any  other ;  Grand  GulfR.  R.  ^  Bank- 
ing Co.  V.  Bryan,  8  S.  &  M.  234. 

313.  Whe7i  equitable  title  complete.  An 
equitable  title  is  always  complete  where  a 
court  of  chancery  will  compel  the  holder  of 
the  legal  title,  who  in  such  cases  is  treated  as 


a  mere  trustee,  to  convey  to  him  who  holds 
the  equitable  title,  or  will  restrain  hiin  from 
asserting  rights  under  the  lepal  title  detri- 
mental to  the  equitable  title ;  Healy  v.  Alston, 
3  C.  190. 

B.    Equities  are  Equal,  No  Relief. 

314.  Rule  where  equities  are  eqtial.  Where 
the  equities  of  the  complainant  and  defendant 
are  equal,  a  court  of  chancery  will  not  in  er- 
fere;  Lee  v.  Montgomery,  W.  109;  but  in 
such  cases  will  leave  the  parties  to  their 
remedies  at  law;  McAfee  v.  Lynch,  4  C. 257. 
In  such  cases,  however,  if  one  party  have  also 
the  legal  title,  and  the  circumstances  be  such 
that  a  court  of  equity  may  take  cognizance  of 
it,  then  the  legal  title  will  prevail  ;  Coleman 
V.  Rives,  2  C.  6,34 ;  ffogan  v.  Burnett,  3  G. 
617  ;  Perkins  v.  Swank,  43  M.  349. 

315.  He  who  seeks  equity  must  do  equity. 
He  who  seeks  equity  must  do  equitv ;  j/c- 
Raven  v.  Fnrbes,  6  H.  569 ;  Kibble  v.  'Butler, 
5  C.  586  ;  Moody  v.  Harper,  9  G.  599. 

316.  Same:  Application  of  the  maxim. 
Hence,  a  court  of  equity  will  hot  relieve 
against  an  usurious  contract,  unless  com- 
plainant offer  in  his  bill  to  pay  the  principal 
and  legal  interest;  McRaven  v.  Forbes,  6  H. 
569.  (Sed  vide  Interest  and  Usury,  44,  et 
seq.)  And  so  equity  will  not  grant  relief  to 
a  married  woman  from  a  judgment  rendered 
against  her  on  her  bond  given  to  try  the 
right  to  property  claimed  by  her,  if  she  do 
not  offer  to  restore  the  property  delivered  to 
her  on  the  execution  of  the  bond,  and  place 
the  plaintiff  in  the  position  he  was  in  when 
she  got  the  property ;  Kibble  v.  Butler^  5  C. 
586. 

317.  Same:  Modification  of  the  rule.  The 
principle  that  he  who  seeks  equity  must  do 
equity,  does  not  apply  to  a  matter  set  up  as 
equity  against  the  complainant,  which  is  not 
a  defence  to  the  relief  sought  by  his  bill,  but 
is  an  independent  claim  for  relief  on  the  part 
of  the  defendant ;  and  hence,  when  a  com- 
plainant has  recovered  possession  of  land, 
and  also  mesne  profits  in  an  action  at  law,  and 
afterwards  come  into  equity  to  remove  clouds 
upon  his  title  caused  by  the  wrongful  acts  of 
the  defendant  subsequent  to  the  recovery,  his 
bill  will  not  be  dismissed  because  he  will  not 
allow  the  defendant  compensation  for  valu- 
able improvements  made  on  the  land ;  Moody 
V.  Harper,  9  G.  599. 

C.   Prior  Equity  will  Prevail. 

318.  Prior  equity  will  prevail.  Where  a 
vendee  buys  only  an  equitable  title  he  takes 
it  subject  to  all  the  equities  against  his  ven- 
dor. Hence,  where  land  had  been  sold  at 
sheriff's  sale  and  the  debtor  then  sold  his 
right  of  redemption,  the  vendee  gets  only  an 
equity,  and  will  not  be  permitted  to  redeem, 
if  the  purchaser  at  the  sheriff's  sale  be  en- 
titled to  hold  the  land  against  the  claim  of 
the  debtor  to  redeem,  owing  to  his  having,  as 
against  said  debtor,  a  complete  equitable 
title  to  the  land,  independent  of  the  title 
acquired  under  the  sale;  Healy  v.  Alston, 
3  C.  190.    The  rule  is  qui  prior  est  in  tem* 
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pore  potior  est  in  jure,  when  the  eqiiiticB  of 
the  parties  are  otherwise  equal ;  Perkins  v. 
Swank.  43  M.  349;  S.  P.,  Bank  of  England 
▼.  Tarlton,  1  C.  173,  for  which  see  Mortgaok, 
58 ;  see  also,  Assiokment,  176,  22.  See  posty 
386.  334. 

319.  Same:  Another  instance.  A  party 
owning  the  right  of  a  Choctaw  Indian  re- 
servee,  stated  to  the  defendant  in  1832,  that 
he  had  located  it  on  section  24,  and  thereby 
induced  the  defendant  (who  had  a  pre-emp- 
tion settlement  on  that  section)  to  remove 
therefrom  and  to  locate  on  section  14,  which 
he  entered  with  a  Jefferson  College  fiat; 
and  in  1834,  after  this  entry,  the  owner  of  the 
Indian  reservation  located  it  on  said  section 
14.  The  court  held  that  the  owner  of  the 
Indian  reservation,  after  making  such  state- 
ment about  locating  it  on  section  24,  and  in- 
ducing thereby  the  defendant  to  remove 
therefrom,  had  no  superior  equity  to  the  de- 
fendant, and  dismissed  his  bill,  leaving  him 
to  his  remedy  at  law ;  McAfee  v.  Lynch,  4  C. 
257. 

ISee  Land  Laws  op  United  States,  37. 

D.  Ancient  Jurisdiction  Retained. 

320.  Same.  Cases  of  the  receipt  of  money 
by  fraudulent  contrivances  were  originally 
the  especial  subjects  of  equity  jurisdiction, 
upon  the  ground  that  there  was  an  implied 
trust  on  the  part  of  the  receiver  to  return  it. 
Courts  of  law  now  afford  a  remedy  in  such 
cases,  by  allowing  the  plaintiff  to  recover  as 
for  money  had  and  received  to  his  use,  by  the 
defendant  wherever  the  latter  ex  aequo  et 
bono,  is  bound  to  pay  it.  But  this  extension 
of  the  legal  remedy  is  no  objection  to  the 
exercise  by  a  court  of  equity  of  its  former 
jurisdiction  in  such  cases  ;  Phillips  v.  Hines^ 
4  G.  153. 

And  so  where  the  remedy  of  courts  of  law 
has  been  extended  by  statute  to  a  case  in 
which  chancery  originally  had  jurisdiction,  the 
extension  does  not  oust  the  jurisdiction  of 
chancery.  Thus,  the  statute  which  authori- 
zes a  judgment  creditor  to  proceed  by  sciVe 
facias  at  law,  to  procure  satisfaction  of  his 
judgment  out  of  property  which  has  been 
fraudulently  conveyed  by  the  debtor,  does  not 
exclude  the  old  jurisdiction  of  a  court  of 
equity  to  set  aside  fraudulent  conveyances ; 
Abbey  v.  Com'l  Bank  of  N,  (9..  2  G.  434. 

And  so  the  remedy  by  garnishment  granted 
by  the  Legislature,  does  not  oust  the  original 
jurisdiction  of  equity  to  subject  to  the  pay- 
ment of  a  judgment,  the  debtor's  choses  in 
action ;  Payne  v.  Bullardy  1  C.  88,  contra, 
Folkes  v.  Hayden,  digested  in  132rf,  ante. 
And  the  act  giving  courts  of  law  jurisdiction 
over  contracts  made  by  married  women,  does 
not  take  away  the  original  jurisdiction  of 
equity  to  enforce  agreements  made  by  mar- 
ried women  against  their  separate  estates ; 
Mitchell  V.  Oteyy  1  C.  236.  See  antCy  i32d, 
post,  327. 

321.  Extent  of  Constitutional  jurisdic- 
tion :  How  determined.  The  constitution  of 
1832  confers  on  the  Chancery  Court,  *'  full 
jarisdiction  in  all  matters  of  equity."    This 


grant  refers  not  alone  to  equity  jurisdiction 
as  defined  in  the  jurisprudence  of  England,  but 
to  that  jurisdiction  as  modified  and  enlarged 
by  our  own  legislation  as  it  then  existed; 
and.  hence,  embraces  the  jurisdiction  con- 
ferred by  the  Act  of  1822,  in  cases  of  foreign 
attaehment  where  the  demand  sought  to  be 
collected  is  purely  legal.  Nor  is  it  any  argu- 
ment against  the  exercise  of  that  jurisdiction 
where  complainant  is  a  resident,  that  the  same 
act  grants  an  attachment  at  law  to  resident 
complainants,  for  the  maxim  that  equity  has 
no  jurisdiction  where  there  is  a  remedy  at  law, 
does  not  apply  so  as  to  exclude  express  grants 
of  jurisdiction  by  the  Legislature ;  Freeman 
V.  Guion,  11  S.  &  M.  58.    See  ante.  56,  57. 

For  further  illustration  of  this  principle,  see 
Probate  Court,  sub-division  Jurisdiction. 

E.  Leqislative  Grant   op   Jdrisdictiox. 

322.  Act  of  Legislature  conferring  juris- 
diction. The  Act  of  the  Legislature  author- 
izing suits  to  be  brought  against  the  State 
in  the  Chancery  Court,  does  not  enlarge  the 
subject  matter  of  equity  jurisdiction.  An  act 
which  would  confer  on  a  court  of  equity  juris- 
diction over  questions  purely  legal,  would  be 
unconstitutional  ;  Parish  v.  State,  2  H.  826. 
But  this  is  overruled  in  the  same  case,  4  H. 
1 70,  where  it  is  held  that  under  the  provision  of 
the  constitution  which  authorizes  the  Legisla- 
ture to  provide  by  law  for  the  bringing  of  suits 
against  the  State,  that  the  Chancery  Court  may 
be  invested  with  jurisdiction  overall  kinds  of 
claims  against  the  State,  legal  as  well  as 
equitable ;  see  ante,  320,  321. 

F.    Complainant  must  have  Clean  Hands, 
Partickps  Criminis, 

323.  Same.  The  complainant,  who  was  a 
grantor  in  a  deed  in  trust  to  secure  debts, 
and  was  insolvent,  in  answer  to  a  bill  by  the 
cesuti  que  trust,  who  had  purchased  at  the 
trustee's  sale,  which  bill  wa-:  filed  to  compel 
a  conveyance  by  the  trustees,  set  up  that 
complainant  fraudulently  pretended  at  the 
sale  that  he  was  purchasing  the  property  for 
the  purposes  of  the  trust,  and  that  he  had  dis- 
covered since  the  sale,  that  complainant  was 
converting  it  to  his  own  use,  without  making 
provisions  for  the  trust  debt;  and  on  that 
ground  he  had  forbidden  the  trustees  to  make 
the  conveyance:  Held,  that  if  there  were  a 
combination  between  them,  that  the  cestm 
que  truest  should  purchase  at  a  reduced  price, 
the  creditors,  whose  debts  were  secured, 
(the  cestui  que  trust  being  but  an  endorser 
on  them),  would  have  cause  to  complain,  but 
that  a  party  to  such  a  compact  could  not 
have    the     matter    investigated    in    equity; 

Walker  v.  Brungard,  13  S.  &  M.  723. 

See  Fraudulent  Assignment,  85,  93,94,  97 
Ante.  84. 

323a.  Right  of  frauduUnt  grantee  to  re- 
turn of  purchase  money.  Where  an  execu- 
tor's sale,  made  under  a  valid  order  of  court, 
is  set  aside  for  fraud  in  the  sale,  the  fraudu- 
lent purchaser  will  be  allowed  to  retain  a  lien 
on  the  land  for  the  amount  he  has  paid  and 
interest,  and  he  will  be  charged  with  reason- 
able rent,  und  be  allowed  for  permaneot  and 
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valuable  improvements,  not  to  exceed  the 
value  of  the  rents,  and  the  land  will  be  sold 
tinder  the  old  order,  subject  to  these  rights ; 
GraTU  v.  Lloyd,  12  S.  &  M.  190. 

3*236.  Parttceps  criminis  granted  relief: 
Case  in  judgment,  A  bill  was  filed  by  an 
executor  (who  was  also  an  heir),  and  by  the 
other  heirs  jointly  against  a  purchaser  of 
realty  and  personalty  from  the  executor  at  a 
public  sale  made  by  him  under  an  order  from 
the  Probate  Court.  It  was  charged  in  the 
bill  that  the  property  had  been  sold  by  the 
executor  at  the  suggestion  of  the  purchaser, 
for  the  purpose  of  defrauding  certain  banks, 
who  were  creditors  of  the  testator ;  that  at 
the  sale  the  purchaser  prevented  other  per- 
sons from  bidding ;  that  at  the  sale  he  told 
certain  other  creditors  who  were  disposed  to 
bid.  that  he  was  buying  for  the  benefit  of 
complainants ;  that  he  purchased  for  less  than 
the  real  value  of  the  property ;  and  that  he 
was  now  holding  the  property  for  his  own 
use,  refusing  to  account  with  the  executor  and 
the  heirs  for  any  part  of  it :  Held,  on  demur- 
rer to  the  bill,  that  it  presented  a  case  for 
equitable  relief,  and  that  it  was  no  objection 
that  the  executor  was  particeps  criminis,  as 
there  were  other  parties  interested,  some  of 
whom  were  infants.  Nor  was  it  an  objection 
to  the  bill,  that  the  Probate  Court  had  juris- 
diction, since  that  was  very  questionable,  and 
if  it  were  conceded,  that  court  could  not  give 
all  the  relief  which  the  cause  demanded; 
Grant  v.  Lloyd,  12  S.  &  M.  191. 

See  Fbaudulrnt  Assignmrnt,  86. 

324.  Same :  An  illustration.  A  party  en- 
deavoring to  perpetrate  a  fraud,  can  get  no 
relief  in  equity  against  a  particeps  criminis  ; 
but  a  husband  making  a  deed  to  bar  sup- 
posed rights  of  his  wife  from  whom  he  is  sep- 
arated, is  not  guilty  of  such  a  fraud  as  will 
bar  him  from  relief  against  the  grantee  per- 
verting the  deed  to  fraudulent  purposes; 
Dismukes  v.  Terry,  W.  197. 

G.     Thb   Prevention    op   a   Multiplicity 
OP  Suits. 

325.  Same.  Courts  of  equity  will  inter- 
pose where  legal  questions  only  are  involved, 
to  prevent  a  multiplicity  of  suits;  where 
the  subject  matter  of  the  contest  is  held  by 
one  individual  in  opposition  to  a  number  of 
persons,  who  controvert  his  right,  and  who 
nold  separate  and  distinct  interests,  depending 
on  a  common  source.  But  a  court  will  not 
entertain  a  bill  of  peace,  where  the  right  is 
controverted  by  two  persons  only,  until  that 
right  has  been  satisfactorily  established  by  a 
trial  at  law;  Nevitt  v.  Gillespie,  1  H.  108. 

See  Fraudulent  Assignment,  86. 

6.  Im tanoes  of  Jnrif  diction,  and  the  Want  of  it. 
A.  Fraud  as  a  Ground  op  Jurisdiction. 

326.  Same.  An  allegation  of  fraud  in  a 
bill  is  usually  considered  as  giving  a  chan- 
cerv  court  jurisdiction,  and  as  a  general  rule 
such  a  charge  requires  an  answer  where  a 
demurrer  is  interposed;  but  if  the  subject 
matter  of  the  bill  be  such  as  the  court  can- 


not act  on,  or  where  it  is  palpable  that  the 
case  made  by  the  bill,  aided  by  the  discovery 
sought,  is  wholly  without  the  pale  of  chan- 
cery cognizance,  then  an  answer  would  avail 
nothing,  and  is,  therefore,  unnecessary.  Jf 
the  case,  however,  is  in  any  degree  doubtful, 
the  allegation  should  be  answered  ;  Morton 
V.  Grenada  Academy,  8  S.  &  M.  773.  See 
ante,  21. 

327.  Same:  Fraudulent  assignment.  The 
Chancery  Court  is  the  proper  tribunal  in 
which  the  creditors  of  a  deceased  person 
shall  seek  relief  against  fraudulent  convey- 
ances of  property  made  by  the  decedent  in 
his  lifetime ;  Snodgrass  v.  Anderson,  1  G. 
472.  And  the  remedy  by  scire/acia^s  granted 
in  such  cases  does  not  oust  the  original  juris- 
diction of  the  Chancery  Court  to  set  aside 
fraudulent  conveyance;  Abby  v.  Commercial 
Bank  of  N.  0.,2  G.  434. 

328.  For  further  instances  of  chancery 
giving  relief  for  fraud,  see  Fraudulent  Aq^ 
signments.  Vendor  and  Vendee,  sub-divi- 
sion.  Rescission  of  Contracts.  Land  Laws  of 
United  States,  29.  Ante,  309,  et  seq.  Frauds 
AND  Fraudulent  Representations. 

329.  Pawer  to  annul  private  act  of  Leg- 
islature procured  by  fraud.  A  chancery 
court  has  jurisdiction  to  annul  a  private  act 
of  Legislature,  authorizing  an  administrator 
to  sell  lands  of  his  intestate,  if  it  be  clearly 
shown  that  it  was  obtained  by  fraudulent  rep- 
resentations made  to  the  Legislature  as  to 
the  condition  of  the  estate,  and  the  necessity 
for  the  sale.  But  if  the  representation  to 
(he  Legislature  was  that  the  personalty  was 
insufficient  to  pay  debts  without  serious  in- 
convenience to  the  widow  and  child  of  the 
intestate,  and  it  be  shown  that  it  was  insuffi- 
cient, excluding  from  it  the  price  of  the  only 
slave  of  the  intestate,  which  had  been  bought 
by  the  widow  from  the  administrator  on  a 
credit,  the  representation  is  not  fraudulent ; 
Williamson  v.  Williamson,  3  S.  &  M.  715. 

B.     Mistake. 

See  post,  sub-division  Reformation  of 
Writings. 

330.  Same.  The  correction  of  mistakes  in 
deeds  or  other  writings,  is  one  of  the  acknowl- 
edged heads  of  equity  jurisdiction.  A  court 
of  law  cannot  do  it;  Peques  v.  Mosby,  7  S.  & 
M.  340;  Lauderdale  v.  Bollock,  lb.  622; 
Harrington  v.  Harrington,  2  U.  701 ;  Sim- 
mons v.  North,  3  S.  4c  M.  67.  A  court  of 
equity  will  grant  relief  in  cases  of  mistakes  as 
well  as  of  fraud,  and  in  favor  of  complainants 
and  defendants;  Dismukes  v.  Terry,  W.  197. 

331.  Same :  Rule.  Palpable  mistakes  in 
writings  will  be  corrected  lor  the  purpose  of 
carrying  out  the  intention  of  the  parties ; 
but  the  proof  of  the  mistake  must  be  clear 
and  beyond  doubt ;  Harrington  v.  Harrington, 
2  H.  701.  The  parol  proof  to  correct  the 
mistake  is  received  with  caution  and  distrust ; 
Lauderdale  v.  Hallock,  7  S.  &  M.  622. 

This  power  to  correct  mistakes  extends  not 
only  to  cases  where  the  mistake  is  confessed, 
or  proven  by  a  written  instrument,  but  also  to 
cases  where  the  mistake  is  denied,  and  the 
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proof  exists  only  in  parol.  It  extends  also  to 
deeds  and  other  iostrnmeots  where  the  con- 
tract is  required  by  the  statute  of  frauds  to 
be  in  writing,  just  as  in  other  cases.  But 
when  the  proof  rests  entirely  in  parol,  it  must 
be  clear  and  satisfactory;  Simmons  v.  North, 
3S.  &  A1.67. 

332.  Between  whom  corrections  will  he 
made.  The  correction  of  the  mistake  will  be 
made  between  the  original  parties  to  the  con- 
tract and  those  claiming  under  them  in  privity 
as  heirs,  devisees,  legatees,  voluntary  grantees, 
judgment  creditors,  or  purchasers  with  notice 
of  the  mistake  ;  Ih. 

333.  iSame :  Instance.  A.  mortgaged  land 
to  B.,  and  by  mistake  the  land  was  described 
as  the  northeast  quarter  of  a  certain  section, 
instead  of  the  southeast  quarter.  After  the 
mortgage  was  recorded  and  before  the  mis- 
take was  discovered  or  corrected,  a  judgment 
was  rendered  against  A.,  and  the  sheriff  levied 
on  said  southeast  quarter,  and  sold  it  under 
the  judgment.  But  the  mortgagee  having 
discovered  the  mistake  before  the  sale,  pro- 
cured a  written  acknowledgment  of  it  from 
the  mortgagor,  and  gave  notice  at  the  sale  of 
tne  mistake.  It  was  held  that  the  mortgagee 
was  entitled  to  have  ihe  mistake  corrected  as 
against  the  purchaser  with  notice ;  that  the 
hen  of  the  judgment  only  attached  to  the 
actual  interest  of  A.  in  the  land,  and  that  by 
the  mibtake  the  mortgagee  had  an  actual 
interest  in  the  land  omitted  from  the  mortgage, 
which  was  superior  to  the  rights  of  judgment 
creditors  or  purchasers  with  notice ;  Jh.;  see 
post,  5b6. 

334.  Modification  of  the  rule-  But  neither 
in  equity  nor  at  law  can  money  which  has 
been  paid  through  a  mistake  in  luw,  be  recov- 
ered back,  if  it  be  not  unconscientious  for  the 
receiver  to  return  it.  Thus,  where  a  junior 
judgment  creditor  has,  by  bis  superior  dili- 
gence, caused  his  execution  to  be  levied  on 
property  of  the  defendant  which  he  discovered, 
and  a  sale  of  said  property  be  made  thereun- 
der, if  the  sheriff  pay  him  the  proceeds,  though 
there  be  older  judgments  enrolled  against  tlie 
defendant,  it  will  not  be  unconscientious  for 
him  to  retain  it,  and  neither  the  older  judg- 
ment creditors  nor  the  sheriff  can  recover  it 
back  from  him;  Tiffany  v.  Juhmon,  6  C.  227. 

C.     Cancrllation. 

335.  Same.  A  court  of  equity  has  jurisdic- 
tion to  require  the  delivery  up  and  cancella- 
tion of  a  bond  which,  though  good  on  its  face 
is  void  for  having  been  delivered  as  an  escrow 
in  blank,  and  has  been  filled  up  without  au- 
thority ;  Sessions  v.  Jones,  6  H.  123. 

336.  Same.  But  a  court  of  equity  in  this 
State,  where  promissory  notes  are  not  nego- 
tiable, so  as  to  deprive  the  maker  of  his  de- 
fence against  the  assignee,  will  not,  in  a  case 
free  from  fraud,  entertain  a  bill  for  the  can- 
cellation and  delivery  of  such  paper.  It  seem6 
the  rule  would  be  otherwise  where  the  assignee 
would  be  entitled  to  recover,  notwithstanding 
any  defence  existing  between  the  maker  and 
payee  ;  Hester  v.  Hooker ,  7  S.  &  M.  768. 


D.      DiVORCF. 


337.  Same.  Chancery  court*  have  juris- 
diction over  suits  for  divorce;  dark  v. 
Slaughter,  9  G.  64 ;  and  such  suits  are  regu- 
lated by  the  general  chancery  practice,  unless 
when  special  provision  is  made  to  the  con- 
trary ;  Fulton  V.  Fulton,  7  G.  517.  See  Mar- 
RiAQE  AND  DiYORCE,  34,  ct  seq. 

E.    FoRKCLosuRK  or  Mortgages. 

338.  Same.  See  Mortgagee.  Post,  subdi- 
vision Mortgage,  ante,  312. 

F.  Marshalling  Assets  and  Securities. 

339.  Same.  See  that  sub-division,  post 

G.  Pretium  Affectionis  as  a   Ground  of 
Equal  Jurisdiction,  Slaves. 

340.  Same.  A  chancery  court  will  enter- 
tain a  bill  to  recover  specifically  a  chattel 
which,  from  its  peculiar  value  or  importance 
to  the  complainant,  cannot  be  adequately 
compensated  for  by  pecuniary  damages,  as  if 
it  be  an  object  of  regard  for  its  antiquity,  or 
be  the  production  of  a  distinguished  artist. 
And  for  the  same  reason  it  will  entertain  a 
bill  to  recover  a  family  slave  ;  McRae  v. 
iraa'er,4H.4ft5. 

On  the  subject  of  the  jurisdiction  of  the 
court  to  recover  the  slaves,  when  the  com- 
plainant has  a  legal  title,  the  decisions  have 
not  been  uniform.  At  first  the  jurisdiction 
was  denied ;  Dates  v.  Bates,  W.  356.  Then 
it  was  allowed  when  the  slave  souuht  to  be 
recovered,  was  a  family  slave;  McRae  v. 
talker,  supra ;  and  finally  it  was  held,  that 
owing  to  the  peculiar  nature  of  slave  prop- 
erty, the  jurisdiction  would  be  entert^iioed  in 
all  cases;  Murphy  v.  Clark,  1  S.  &  M.  221 ; 
Butkr  V.  Hicks,  11  S.  A  M.  78;  Baines  v. 
McGte,  1  S  &  M.  208;  Murphy  v.  Clark,  14 
S.  &  M.  187. 

But  where  the  sole  ground  of  jurisdiction 
of  a  court  of  equity  to  enforce  a  specific  de- 
livery of  personal  property,  is  the  pretium 
aff^ectionis,  as  in  case  of  a  suit  for  slaves 
where  the  complainant  has  the  legal  title, 
then  if  the  property  is  not  in  possession  of 
the  defendant  when  the  suit  is  commenced, 
the  court  cannot  award  to  the  complainant 
the  value  of  the  property.  Yet,  if  the  de- 
fendant be  a  trustee  for  the  complainant, 
either  expressly  or  constructively,  the  juris- 
diction  of  the  court  attaches  on  that  ground  ; 
and  if  the  trustee  has  disposed  of  the  prop- 
erty before  suit  commenced,  the  court  can 
award  damages  for  its  value.  And  in  the 
meaning  of  this  rule,  the  purchaser  of  the 
property,  with  notice  of  a  legal  or  equitable 
title  in  another,  is  a  trustee  for  the  owner, 
whose  rights  he  has  thus  sought  to  defeat ; 
Calhoun  v.  Burnett,  40  M.  699. 

In  all  other  cases,  possession  by  the  de- 
fendant, of  the  property,  either  at  the  com- 
mencement of  the  suitor  during  its  pendency, 
is  essential  to  the  jurisdiction  of  the  conrt  to 
decree  a  specific  delivery,  or  damages  for  its 
conversion  ;  Brown  v.  Gddshy,  5  G.  437. 
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H.  Liens. 


341.  Same.  Equity  has  a  general  jurisdic- 
tion to  enforce  liens.  See  Vendor  and  Ven- 
dee, 74  et  seq.  Fraudulent  Assignment,  80. 
Frauds,  &c.  Circuit  Court,  7.  Mechanics' 
Libn.  Partnership,  49  to  59. 

I.     Over  Non-residents  and  Property  out 
OF  THE  State. 

342.  Where  all  parties  are  non-residents. 
In  the  absence  of  a  statutory  provision  con- 
ferring jurisdiction  in  the  particular  case,  a 
chancery  court  in  this  State  has  no  jurisdic- 
tion where  all  the  complainants  and  defend- 
ants "fare  non-residents;  Kerr  v.  Bowers.  1  S. 

6  M.  584  ;  S.  C.  3  id.  641.    See  ante,  sub-di- 
vision Attachment,  and  ante,  69. 

343.  Over  bill  to  rescind  sale  of  land  in 
another  State,  The  Chancery  Court  of  this 
State  where  the  parties  are  within  its  juris- 
diction, will  entertain  a  bill  to  rescind  a  con- 
tract for  the  sale  of  land,  perfected  by  con- 
veyance to  and  possession  by  the  vendee, 
when  the  land  lies  in  another  State;  Parham 
V.  Randolph,  4  H.  435. 

7.  Af  to  Estate  of  Deoodenta,  Willi,  Guardians, 

A.    Generally,  has   no  Jurisdiction, 
Distribution,  Accounts. 

344.  Same.  That  the  jurisdiction  of  the 
probate  courts  over  these  matters  is  exclu- 
sive, and  that  chancery  has  no  jurisdiction, 
see  Probate  Court,  sub-division  Jurisdic- 
tion. 

345.  TTften  distributee  is  pretermitted. 
Chancery  has  no  jurisdiction  to  entertain  a 
bill  by  a  distributee  who  has  been  overlooked  in 
the  distribution,  seeking  to  recover  his  share 
against  the  other  distributees.  'J'he  remedy 
is  in  the  Probate  Court ;  Gaines  v.  Smiley, 

7  S.  &  M.  53.   See  Descent  and  Distribution, 
47  to  49. 

346.  Reviewing  accounts  in  Probate  Court, 
The  Chancery  Court  has  no  jurisdiction 
to  review  the  accounts  of  an  administrator, 
after  they  have  been  finally  settled  in  the 
Probate  Court,  where  the  parties  have  a  full 
and  fair  opportunity  to  be  heard  ;  Stubble- 
field  V.  McRavm,  5  S.  &  M.  130. 

347.  Compelling  accouvts.  A  chancery 
court  hns  no  jurisdiction,  at  the  instance  of 
a  creditor  of  a  deceased  person,  to  compel 
persons  who  have  l»een  at  various  times  his 
administrators,  to  file  an  inventory  of  the  as- 
sets, and  to  account  fully  for  their  actings 
and  doings  in  their  respective  administra- 
tions, or  to  pay  the  complainant  his  debt; 
and  if  there  be  no  assets  on  hand,  then  to 
compel  the  administrator  of  one  of  the  sure- 
ties on  one  of  the  administrator's  bonds,  to 
pay  it.  The  settlement  of  an  administra- 
tor's  accounts  is  a  matter  exclusively  for  the 
Probate  Court ;  and  a  liability  on  an  admin- 
trator's  bond  can  be  enforced  only  in  the 
Circuit  Court ;  Green  v.  Creighton,  10  S.  & 
M.  159.  See  ante,  312.  Post.  350. 

348.  Settling  accounts.  'J'he  obligation  of 
a  refunding  bond  is  to  refund  a  due  propor- 


tion of  the  deficiency  of  assets  to  pay  the 
debts  which  may  afterwards  be  established 
against  the  estate.  Whether  there  is  a  de- 
ficiency of  assets,  and  if  there  be  a  deficiency, 
then  the  extent  of  it  can  only  be  ascertained 
by  a  settlement  in  the  Probate  Court;  there- 
fore, a  court  of  equity  will  not,  where  a  re- 
funding bond  has  been  given,  set  off  against 
the  claim  of  the  obligor  in  the  bond,  his  pro 
ra^a  share  of  a  debt  against  the  estate,  until 
a  deficiency  of  assets,  and  his  consequent 
liability  to  refund,  have  been  first  estHblished 
by  the  Prcbate  Court ;  Railij^  v.  Davis,  9 
G.  107.  See  ante,  312,  309.  Post,  349c., 
349c/.,   349e. 

B.  Creditor's    Bill    for    Conformity   in 

Administration. 

349.  Same.  The  Chancery  Court  in  Eng- 
land has  jurisdiction  of  a  creditor's  bill  for 
conformity,  and  to  administer  the  assets  of 
the  estate;  and  where  the  decree  was  pro- 
nounced, it  would  be  at  the  instance  of  cred- 
itors seeking  to  restrain  other  creditors  from 
suing  the  administrator  at  law.  and  thereby 
getting  a  preference  over  other  creditors. 
But  the  laws  of  this  State  make  ample  pro- 
vision for  an  equal  distribution  of  assets 
among  creditors  by  proceedings  in  the  Pro- 
bate Court,  when  the  estate  is  insolvent. 
And  hence,  equity  will  not  in  this  State, 
at  the  instance  of  an  administrator,  a  cred- 
itor from  suing  at  law,  on  the  ground  that 
the  creditor  might  thereby  get  a  preference ; 
Sanders  v.  Douglass,  3  S.  &  M.  454. 

See  Probate  Court,  35. 

C.  Where    there    is  no  Administration. 
Foreign  Assets,  Accounts,  Bonds,  &c. 

349a.  Same.  A  court  of  equity  has  juris- 
diction  to  decree  partition  and  distribution  of 
a  decedent's  estate  among  the  heirs  when 
there  has  been  no  administration,  (citing 
Farve's  Heirs  v.  Graves,  4S.  &M.717;4H. 
45S  ;  3  id.  255) ;  Robb  v.  Griffin,  4  C.  579. 
And  so  where  the  intestate  died  in  another 
fetate,  and  the  property  is  removed  here ; 
Archer  v.  Jones  A  C.  583.  And  so  equity  has 
jurisdiction  to  decree  distribution  when  there 
has  once  been  an  administrator,  but  he  has 
mude  a  final  settlement  without  there  ever 
having  been  a  distribution  of  the  personalty. 
In  this  case,  one  of  the  distributees, after  a  final 
settlement  by  the  administrator,  took  pos- 
session of  the  estate,  and  when  the  other 
became  of  age,  made  partial  and  unjust  dis- 
tribution to  him,  claiming  the  balance  of  the 
estate  as  his  own;  and  it  was  held  that  the 
Chancery  Court  had  jurisdiction  to  order  a 
fiiir  distribution,  and  to  make  the  distributee 
in  possession  account  for  the  hires ;  Wood  v. 
Ford,  7  C.  57. 

3496.  Jurisdiction  to  enforce  resulting  trust 
against  an  administrator:  Accounts.  A 
court  of  equity  has  jurisdiction  to  entertain  a 
bill  by  the  heirs  against  the  administrator,  to 
compel  the  latter  to  deliver  up  property  which 
he  has  bought  with  the  funds  of  the  estate ; 
but  it  has  no  jurisdiction  to  settle  administra- 
tor's ac'counts ;  and  if  a  bill  be  filed  for  both 
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purposes,  so  much  of  it  as  relates  to  the  ac- 
coiinlinj?  is  demurrable ;  as  to  that  the  com- 
plainants must  pursue  their  remedy  in  the 
Probate  Court;  Anderson  \ .  Duke,  6  0.  87. 
8.  P.,  as  to  the  accounting,  FotUe  v. 
McDonald,  5  C.  610;  Green  v.  Creighton,  10 
S.  <fe  M.  159;  Searles  v.  Scoit,  14  id.  94; 
Neylans  v.  Burge,  lb.  201  ;  Ratliffv.  Davis, 
9  G.  107,  digested  in  ante,  309,  312. 

349c.  Jurisdiction  as  to  accounts :  Legatee 
compelled  to  refund  on  setting  aside  illtgal 
sale.  A  court  of  equity  has  no  jurisdiction 
to  order  an  account  by  an  administrator,  not 
even  when  the  legatees  are  seeking  the  spe- 
cific recovery  of  property  sold  by  an  adminis- 
trator. And  it  is  a  defence  by  the  purchaser 
to  such  a  bill,  that  he  cannot  be  compelled  to 
give  up  the  property  until  the  money  paid  by 
him,  and  which  went  to  the  exoneration  of  the 
legacy,  has  been  refunded,  but  the  accounting 
to  show  this  must  be  had  in  the  Probate 
Court ;  Ragland  v.  Orem,  14  S.  &  M.  194. 

3-1 9(i.  Bill  by  administrator  against  dis- 
tnbuteesto  refund:  Accounts.  An  adminis- 
trator distributed,  in  1863,  the  assets  of  the 
estate,  retaining  in  his  hands  $2,000  in  **  Con- 
federate money,"  to  pay  a  particular  debt, 
and  taking  from  the  distributees  refunding 
bonds.  In  1866  he  filed  his  bill  against  the 
distributees  to  compel  them  to  refund  a  suffi- 
ciency to  pay  this  debt,  alleging  that  the 
money  retained  had  become  worthless,  and 
he  had  no  assets  with  which  to  pay  the  debt ; 
but  he  did  not  show  that  his  liability  for  the 
loss  of  the  money  had  been  settled  in  the 
Probate  Court  :  Hddj  that  until  this  was 
done,  he  had  no  claim  against  the  distribu- 
tees, and  that  the  Probate  Court  had  exclu- 
sive Jurisdiction  to  settle  that,  and  the  bill 
must  be  dismissed ;  Neal  v.  Maxwell,  40  M. 
726.     See  antCy  309,  312.  348. 

349e.  Bill  by  administrator  against  the 
heirs  to  foreclose  mortgage :  Accounts.  Upon 
the  death  of  the  mortgagor,  the  mortgagee 
became  his  administrator,  and  filed  his  bill 
against  the  widow  aud  heirs  of  the  mortgagor, 
to  foreclose.  The  defendants  filed  a  cross 
bill,  in  which  they  set  up  that  enough  person- 
alty had  come  to  the  complainant's  hands  as 
administrator,  to  pay  the  debt,  and  asked  that 
his  accounts  as  administrator  might  be  re- 
viewed to  show:  Held,  that  the  matter  of 
the  cross-bill  was  within  the  exclusive  juris- 
diction of  the  Probate  Court,  and  could  not 
be  litigated  in  equity ;  Capers  v.  McCaa,  41 
M.  479. 

349/  Widow's  bill  to  recover  her  separate 
estate  from  administrator.  If  an  adminis- 
trator take  an  inventory,  as  a  part  of  the  in- 
testate's estate,  of  property  belonging  to  the 
widow,  the  latter  cannot  hold  him  account- 
able therefor,  in  equity  ;  lb. 

349(5f.  Bill  by  devisee  to  recover  realty. 
Equity  has  no  jurisdiction  of  a  bill  by  a  de- 
visee to  recover  real  estate  devised  to  him, 
there  being  no  question  involved  but  the 
legal  title ;  Ragland  v.  Green,  14  S.  &  M. 
194. 

349/i.  Same.  Equity  has  no  juriidiction  of 
a  bill  by  a  creditor  of  a  decedent  who  was  a 


resident  of  another  State,  against  his 
heirs  and  widow  and  others,  who  removed  his 
personalty  from  that  State  to  this,  in  which 
the  relief  sought  is  a  decree,  compelling  the 
defendants  to  pay  complainant's  debt  ont  of 
the  property  no  removed  by  them ;  it  not  be- 
ing shown  that  the  defendants  are  insolvent, 
or  that  an  injunction  against  a  further  removal 
of  the  property  was  necessary  to  secure  pay- 
ment of  the  debt.  In  such  a  case,  the  defend- 
ants are  executors  de  son  tort,  and  the  com- 
plainant's remedy  at  law  is  adequate  ;  Beck 
v.  Rainey,  6  C.  111.  • 

3')0.  Over  foreign  executors.  Sec.  The  Chan- 
cery Court  has  jurisdiction  to  compel* a  for- 
eign executor  or  guardian,  removing  to  this 
State,  to  acrcount  to  the  parties  interested 
for  the  trust  estate  in  his  hands ;  Bell  v.  Sud- 
deth,  2  S.  &  M.  532. 

See  Executor  and  Administrator,  231,  ei 
seq.     Probate  Court. 

3.51.  Stiit  on  administrator's  and  guar- 
dians bond.  A  court  of  chancery  has  no 
jurisdiction  of  a  bill  against  the  sureties  of  an 
administrator,  on  his  bond,  for  a  devastavit ; 
the  remedy  is  at  law  by  action  on  the  bond ; 
Buckingham  v.  Owen.  6  S.  <fe  M.  502  ;  Green 
V.  Tuv'stall,  5  H.  6.38.  See  ante.  347.  And 
the  remedy  of  a  ward  against  the  surety  on 
his  guardian's  bond  is  ample  at  law,  and 
it  is  no  reason  why  he  should  go  into  equity, 
that  the  guardian  is  insolvent,  and  a  non- 
resident, and  the  administrator  of  the  surety 
threatens  to  make  a  final  settlement,  before 
a  suit  at  law  on  the  bond  can  be  prosecuted 
to  final  judgment;  Ogden  v.  Waller,  2  C 
190.    Seepo.s^469. 

D.      Over    Executors    de    son    tort,    and 
Fraudulent  Purchasers. 

352.  Executor  de  son  tort.  The  Chancery 
Court  has  jurisdiction  to  entertain  a  bill  )>y 
the  heirs  and  distributees',  against  persons 
who  have  wrongfully  assumed  to  administer 
the  estate,  without  an  appointment  from  the 
Probate  Court,  and  to  compel  such  persons  to 
make  a  settlement  and  render  an  account,  and 
to  decree  to  the  complainants  their  shares  in 
the  estate.  Where  no  administration  has 
been  granted,  chancery  retains  its  original 
jurisdiction  over  the  settlement  of  estates, 
but  if  administration  has  been  granted,  the 
jurisdiction  of  the  Probate  Court  is  exclu 
sive;  Faroe's  Heirs  v.  Graves.  4  S.  &  M. 
707  (citing  McRea  v.  Walker,  4  H.  455).  See 
ante,  IQSf. 

352a.  Over  fraudulent  assignee  of  admin- 
istraior.  It  seems  that  an  improper  transfer 
of  assets  of  the  estate  made  by  an  executor 
to  an  assignee  with  notice,  imposes  on  the 
latter  a  liability  in  equity  to  those  interested; 
Grant  v.  Uoyd,  12  S.  &  M.  191.  See  Execu- 
tors, &c.  222. 

E.    Over  Wills. 

353.  Same.  The  Chancery  Court  has  do 
original  jurisdiction  over  wills ;  Cowden  ▼. 
Cowden,  2  H.  806. 

It  has  no  jurisdiction  to  grant  an  issue  dt- 
visavit  vel  non,  and  to  set  aside  a  will  for  the 
insanity  of  the  testator,  or  for  the  fraud  of 
the  executor  in  obtaining  it,  and  procuring  It 
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to  be  probated  in  common  form.  The  Pro- 
bate Court  has  ample  jurisdiction  to  give  re- 
lief. In  England  such  power  did  not  exist  in 
the  Chancery  Court,  but  in  the  Ecclesiastical 
Court ;  Hamherltn  v.  Teiry.  7  H.  143. 

354.  Trusts  in  a  will.  The  fact  that  a 
trust  is  created  by  a  will,  does  not  exclude 
the  jurisdiction  of  a  court  of  chancery,  if  the 
trust  be  of  such  a  character  that  it  requires 
equitable  interposition  and  the  Probate  Court 
be  unable  to  grant  full  and  adequate  rehef ; 
Wade  V.  Am.  Col  Society.  7  S.  &  M.  663 

355.  Same:  Instance.  A  will  directed  the 
transportation  of  such  of  testator's  slaves  as 
should  elect  to  go  to  Liberia — there  to  be 
emancipated— and  that  his  other  estate  should 
be  sold,  and  the  money  applied,  under  the  di- 
rection of  the  Am.  Col.  Society,  to  the  trans- 
portation of  his  slaves  to  Liberia  and  their 
support  after  their  arrival  there.  The  slaves 
elected  to  go.  but  the  executor  refused  to 
carry  out  the  trusts  in  the  will :  Held,  that  it 
was  a  trust  of  which  a  court  of  chancery 
would  take  cognizance,  as  the  full  measure 
of  relief  could  not  be  granted  in  the  Probate 
Court;  lb. 

See  Probate  Court,  36,  38. 

F.     As    TO    Sales    without  Revivor,  and 
Fraudlbnt   Sales; 

356.  Injunction  against  execution  without 
revivor.  If  execution  be  issued  in  favor  of 
the  administrator  of  the  plaintifif  in  the  judg- 
ment, without  revivor,  it  will  be  quashed  on 
motion,  or  on  writ  of  error  corem  nobis  with 
supersedeas,  and,  therefore,  equity  will  grint 
no  relief ;  Ammons  v.  Whitehead,  2  G.  99. 

357.  To  set  a^ide  sale  of  realty  made  under 
judgment  without  revivor.  A  court  of  equity 
lias  jurisdiction  to  entertain  a  bill  by  the 
heir,  to  set  aside  a  sale  of  his  ancestor's  land, 
made  under  an  execution  issued  and  tested 
after  the  ancestor's  death,  where  there  has 
been  no  revivor  of  the  judgment,  and  the 
heir  is  an  infant  when  the  sale  was  mado. 
In  such  case,  however,  if  the  judgment  were 
a  lien  on  the  land,  the  heir  must  refund  the 
money  bid ;  Cook  v.  Toumbs,  7  G.  68.5.  But 
a  court  of  equity  will  not  set  aside  a  sale  of 
realty  under  such  circumstances,  merely  be- 
canse  the  heirs  had  no  notice  of  the  jude- 
inent,  if  it  appear  that  it  was  unsatisfied, 
and  a  valid  claim  against  the  defendant  in 
the  judgment,  and  no  injustice  or  injury  has 
been  done  to  the  complainants ;  Harper  v. 
Jitll,  6  G.  63. 

358.  Annulling  administrator's  sale  for 
fraud.  After  the  term  of  the  Probate 
Court,  at  which  an  administrator's  sale  has 
been  confirmed,  a  court  of  chancery  alone 
has  jurisdiction  to  annul  it  for  fraud ;  Smith 
V.    Cfheiv,  6  G.  153. 

See  Probate  Court,  22  to  24. 

G-     Jurisdiction  under  Constitution  of 
1870. 

358a.   Same,    The  effect  of  sections  25 
and    27,   of  the  Act  establishing  chancery 
coartSi  approved  May,  1870,  is  to  transfer 
56 


the  administration  of  the  probate  court 
law  to  the  Chancery  Court,  so  that  the  latter 
may  license  and  decree  the  sale  of  real  es- 
tate for  the  payment  of  debts,  in  the  same 
manner  and  on  the  same  terms,  that  the  Pro- 
bate Court  was  theretofore  authorized  to  do  ; 
Wells  V.  Smith,  44  M.  296. 

3586.  Same.  The  statute  requiring  a 
cause  to  stand  over  for  five  months  after  an- 
swer filed,  to  take  testimony,  is  confine*!  un- 
der said  Act  of  1870,  to  that  part  of  the 
Eractice  which  is  not  included  within  its  pro- 
ate  jurisdiction  ;  and  hence,  the  court  may 
try  a  probate  cause  the  same  day  that  a  guar- 
dian ad  litem  files  his  answer  ;  Jb.  See  post, 
547,  548. 

358c.  Sale  of  land  to  complete  payment  for 
it.  Under  art.  138,  p.  458,  of  the  Kev.  Code 
of  1857,  authorizing  an  administrator  to  pro- 
cure a  sale  of  land,  to  pay  the  unpaid  pur- 
chase money  due  thereon  by  the  vendee,  the 
sale  is  made  not  for  the  benefit  of  the  credi- 
tors at  large,  but  for  the  vendor ;  and  the 
statute  embraces  cases  where  the  vendee  has 
a  legal  title,  as  well  as  where  he  had  an  equi- 
table title  only.  If  the  entire  land  be  sold, 
the  entire  interest  passes ;  if  onlv  the  inter- 
est of  the  vendee,  then  only  his  interest 
passes  ;    Wdls  v.  Smith,  44  M.  296. 

8.    MifoeUaneons   as   to   Jnrisdiotion. 

A.  When  Jurisdictional  Facts  must  Exist. 

359.  Jurisdictional  facts  must  exist  when 
suit  is  commenced.  1  he  facts  which  consti- 
tute the  ground  of  a  suit,  and  which  are  ne- 
cessary to  confer  jurisdiction  on  the  court, 
must  exist  at  the  commencement  of  the  suit ; 
if  they  do  not,  the  defect  cannot  be  supplied 
by  matter  which  has  taken  place  since  the 
suit  commenced  ;  Brown  v.  Hie  of  Missia- 
sippi.  2  G.  454.  But  this  rule  doas  not  ap- 
ply, so  as  to  deprive  a  complainant  of  the 
right  to  sue,  for  an  omission  as  to  his  per- 
sonal capacity  to  sue,  see  Guardian  and 
Ward,  82. 

B.     Waiver  of  Jurisdiction. 

360.  Waiver  of  jurisdiction.  Where  a 
court  of  equity  has  jurisdiction,  and  is  com- 
petent to  give  relief,  a  court  of  law  also  hav- 
ing jurisdiction ;  or  where  the  jurisdiction 
has  reference  to  the  person,  and  the  defend- 
ant appears  and  defends  without  objection  by 
demurrer  or  answer,  he  will  be  taken  to  have 
waived  objection  on  that  account,  and  it  can- 
not be  insisted  on  at  the  hearing ;  but,  if  the 
bill  show  a  case  not  within  the  appropriate 
jurisdiction  of  a  court  of  equity,  tne  error  is 
fatal  at  every  stage  of  the  cause,  and  catmot 
be  cured  by  any  consent  or  waiver  of  the 
parties ;  Brawn  v.  B'k  of  Mississippi,  2  G. 
454;  S.  P.,  Cable  v.MaHin,  1  H.55H.  Where 
there  is  an  entire  want  of  jurisdiction  over 
the  subject  matter,  the  objection  can  be  raised 
at  any  time — even  in  the  High  Court  on  ap- 
peal. It  is  only  in  cases  of  concurrent  juris- 
diction, that  a  demurrer  must  be  filed  to  raise 
the  objection  of  a  want  of  jurisdiction ;  Gt'een 
V.  Creighton,  10  S.  &  M.  159. 

See  Jurisdiction,  8. 
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361.  Same:  IHw^rations  of  the  rule.  On 
a  bill  to  enjoin  a  judj^ment  at  law,  it  is  too 
late  to  raise  the  question  of  jurisdiction 
after  answer  to  the  merits.  A  demurrer  or 
plea  should  have  been  filed,  setting  up  the 
conclusiveness  of  the  judgment;  McAuLey 
V.  Ma'-dis,  W.  307.  And  sfo  where  a  com- 
plainant seeks  to  enjoin  a  jndirment  at  law, 
and  prays  an  account,  and  the  defendant  goes 
into  the  account,  it  is  too  late  then  on  final 
hearing,  for  the  defendant  to  set  up  want  of 
jurisdiction  in  the  court;  Heady,  Qervais, 
W.  431. 

Whether  a  chancery  court  has  jurisdiction 
to  entertain  a  bill  at  the  suit  of  a  creditor, 
whose  debt  is  secured  by  a  deed  in  trust  on 
personalty,  seeking  to  enjoin  a  sale  thereof, 
under  a  judgment  against  the  grantor; 
Qucere?  But  if  the  bill  be  brought,  and  no 
objection  to  the  jurisdiction  be  made  by  de- 
murrer, the  suit  will  be  entertained;  and  in 
such  a  case,  the  decree  should  not  be  a  per- 
petual injunction  against  the  judgment  credi- 
tor, restraining  a  sale  of  all  the  property 
embraced  in  the  deed;  bat  an  account 
should  be  ordered  to  show  the  amount  due  to 
the  complainant,  and  the  property  should  be 
ordered  to  be  sold  to  pay  it,  and  the  balance, 
if  any,  should  remain,  subject  to  sale  under 
the  execution ;  Byrne  v.  Anderson,  10  S.  A 
M.  81.     See  ante,  238,  239.' 

And  so  the  High  Court  refused  to  enter- 
tain the  question  of  iurisdiction  in  a  case 
where  a  partner  sued  his  associate  for  an  ac- 
count, and  alleging  his  insolvency,  made  de- 
fendants to  the  bill  certain  debtors  of  the 
defendant  partner,  by  garnishee  process,  and 
there  was  a  pro  con/esso  against  all  the  de- 
fendants, and  no  objection  raised  to  the 
jurisdiction  in  the  court  below;  Ramsey  v. 
Barbaro,  12  8.  &  M.  293. 

C.       AOATNST   DrSTROYICR  OF    DeEDS. 

362.  Remedy  against  destroyer  of  title  deeds. 
If  a  party  fraudulently  destroy  the  title  deeds 
of  another,  and  make  a  fraudulent  sale  of  the 
land,  and  appropriate  the  proceeds  to  his  own 
use,  he  will  be  liable,  as  npon  an  implied 
trust,  to  restore  the  injured  party  to  his 
rights,  and  a  court  of  equity  will  compel  him 
to  do  so ;  Philips  v.  Nines,  4  G.  163. 

I).     As  TO  Judgments  on  Attachments. 

362a.  AnniUltTig  judgment  in  attachment 
inter  alios.  The  Cnancery  Court  has  juris- 
diction to  entertain  a  bill  by  a  creditor,  seek- 
ing to  annul  a  judgment  in  attachment  ren- 
dered against  his  debtor,  upon  the  ground 
that  the  plaintiff  in  attachment,  did  not  have 
a  subsisting  debt  against  the  debtor,  when 
the  attachment  was  sued  out;  Henderson  v. 
Thornton,  8  G.  448.  For  the  instance,  see 
Attachment,  10. 

Da.    Over  its  own   Degrees  and   Decsbb 
or  High  Court. 

363.  Jurisdiction  after  final  decree.  The 
jurisdiction  of  a  court  ol  chancery  ceases, 
after  a  final  decree,  when  there  is  nothing  to 


be  done  in  execution  of  the  decree;  but, 
when  in  order  to  give  the  successful  party 
the  benefit  of  the  decree,  it  is  essential  that 
it  be  executed,  jurisdiction  does  not  cease 
till  such  execution  is  had.  And  it  is  not  De> 
cessary  to  continue  the  cause  apon  the 
docket,  in  order  to  preserve  the  jarisdictiou 
of  the  court,  for  the  execution  of  the  decree, 
though  it  would  be  the  more  formal  and  reg- 
ular mode  of  proceeding;  Robins  v.  GoffA 
G.  153.  See  further  on  the  subject,  ante^ 
141, 142a. 

363o.  Over  interlocutary  decrees.  See 
ante.  143. 

364.  Jurisdiction  over  cause  sent  from 
High  Court  for  execution  The  power  of  a 
chancellor  over  a  decree  of  the  High  Court, 
sent  to  the  Chancery  Court  for  execution,  is 
rather  ministerial  tnan  judicial;  to  enforce 
the  execution  of  the  decree  rather  than  to 
inquire  into  its  validity.  He  cannot  inquire 
into  any  fact  which,  though  not  expressly, 
was  incidentally  and  necessarily  involved  lu 
the  decision  of  the  High  Court,  in  rendering 
the  decree ;  and  hence,  it  will  be  an  unwar- 
ranted exercise  of  power  for  the  chancellor 
to  quash  an  execution  issued  from  the  Cirnn- 
cery  Court,  to  enforce  a  judgment  rendered 
in  the  High  Court,  upon  the  ground  that  the 
person  against  whom  execution  was  issued, 
and  judgment  rendered,  in  his  capacity  as 
administrator,  was  not  in  fact  administrator 
at  the  time  of  the  rendition  of  the  judgment; 
Henderson  v.  Winchester,  2  G.  290. 

E.  'J'o  Enforce  Lost  Note,  and  to  Compel 

Druvbrt  of  Note. 

365.  To  collect  lost  note.  The  Chancery 
Court  has  jurisdiction  of  a  bill  to  recover  on 
a  lost  note  (and  also  on  instruments  not 
negotiable),  but  it  will  require  a  bond  of 
indemnity  ugainst  the  note  itself,  and  also 
against  the  expense  of  any  other  suit  on  it; 
Truly  V.  Lane,!  S.  *  M.  326;  WttJ'ord  v. 
Board  of  Police  of  Holmes  County,  44  M. 
579.  A  court  of  law  has  jurisdiction  also  to 
enforce  a  lost  note,  where,  under  our  statute, 
the  maker  can  set  up  all  defences  between 
antecedent  parties  against  an  innocent  endor- 
see ;  Clark  v.  Reed,  12  8.  &  M.  5.57.  A  court 
of  chancery  will  require  indemnity  where  it 
gives  relief  on  the  lost  note  of  a  married 
woman,  although  it  be  void,  for  abe  has  a 
right  to  indemnity  against  the  costs  she  may 
be  subjected  to  in  defending  a  suit  on  it,  by 
a  casual  finder  of  the  note  ;  Gordon  v.  Man- 
ning,  44  M.  756. 

366.  To  enforce  delivery  of  a  note.  A  court 
of  equity  will  entertain  a  bill  by  an  adminis- 
trator de  bonis  non^  against  the  former  ad« 
ministrator  and  his  assignee,  to  enforce  a 
specific  delivery  of  a  note  belonging  to  the 
estate,  and  which  had  been  illegally  assiirned  • 
ScoU  v.  Searles,  7  S.  &  M.  498. 

F.  Accounts  between  Partners,  Rescissiov 

OF  Contracts,  Bill  of  Peace. 

367.  Accounts  bettoeen partners.  See  Pabt- 
NBRSHiP,  53,  et  seq. 
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368.  Rescission  of  c^mtracts.  See  post,  sub- 
division Kescission  of  Contracts.  Vendor 
AND  Vender,    same  sub-division 

369.  Bill  of  peace.  See  ante,  325. 

G.    Preventing  Uncokrcirntious    Dkpkncb. 

370.  Same,  Where  a  party  has  been  de- 
prived of  his  legal  right  by  unfounded  and 
unconscientious  litigation,  and  is  without  legal 
remedy,  he  may  come  into  equity  and  enjoin 
the  adverse  party  from  availing  himself  of 
the  advantage  which  he  has  obtained,  and 
may.  if  necessary,  have  a  decree  securing  him 
the  benefit  of  the  legal  right,  which  he  has 
lost  by  the  unjustifiable  conduct  cf  his  adver- 
sary ;  and  hence,  where  the  defendant,  in  a 
judgment  at  law,  improperly  obtained  an 
injunction  restraining  its  collection,  and  kept 
the  same  in  force  until  the  statute  of  limita- 
tions had  barred  the  issuance  of  another 
execution,  the  plaintiff  may  maintain  a  bill 
in  equity  to  enforce  the  collection  of  the 
judgment;  Davis  v.  Hoopes,  4  G.  173;  Sugg 
V.  Thrasher,  1  G.  135 ;  Wilkinson  v.  FlowerSy 
8  (t.  579 ;  Marshall  v.  Minter,  43  M.  666. 

iSee  Limitation  op  Actions,  135c,  et  seq, 
370a.  Unconscientious  defence :  Mitigation 
of  the  rigor  of  a  contract.  A  court  of  equity, 
like  a  court  of  law,  must  be  governed  by  the 
real  contract  of  the  parties,  as  they  have 
expressed  it.  But  though  this  be  true,  yet 
the  court  may  go  further  than  a  court  of  law 
in  mitigating  the  consequences  of  a  breach 
of  the  contract,  and  may  condemn  the  means 
by  which  one  party  has  secured  an  advantage 
over  the  other.  Hence  it  will  have  jurisdic- 
tion to  enjoin  the  vendee  from  setting  up  as 
a  defence  to  an  action  for  the  purcnase 
money,  the  following :  A.  sold  land  to  B.,  the 
title  to  which  was  in  C,  who  made  the  deed 
to  B.  A.  however  gave  an  instrument  to  B. 
to  the  effect,  "  that  he  would  refund  to  B. 
what  he  had  paid  of  the  purchase  money,  and 
deliver  up  to  him  the  notes  which  he  had 
executed  for  the  balance,  if  the  land  should 
be  sold  under  execution  against  A.  or  0." 
Afterwards  the  land  was  sold  under  execu- 
tion against  (J.,  and  B.  (the  vendee)  was  sub- 
stituted to  the  contract  of  the  purchaser  at 
the  sheriff's  sale :  Heldy  that  B.  would  not  be 
allowed  to  set  up  as  a  defence  to  the  pur- 
chase money,  anythiug  more  than  a  credit 
for  the  sum  he  had  actually  paid  for  the 
encumbrance ;  Champlin  v.  Dotsony  13  S.  k 
M.  553. 

H.   Relief  against  Usury,   Trespass. 

371.  Same.  A  court  of  equity  has  Jurisdic- 
tion to  grant  relief  against  an  usurious  con- 
tract, only  where  there  are  circumstances 
connected  with  the  transaction,  aside  from 
the  usurious  agreement,  which  call  for  the 
interposition  of  the  court,  on  account  of  the 
inadequacy  of  the  powers  of  a  court  of  law  to 
grant   full  and   complete    relief;    Kelly    v. 

^VeaveTy  8  G.  631 ;  citing  Bond  v.  Jones,  8 
S.  &  M.  368;  Smith  v.  Wo/Arer,  lb.  131.  For 
iTPhich  see  Interest  and  Usury,  48a,  49.  See 
tbat  title,  48,  for  the  facts  of  this  case ;  and 


44  to  50  for  a  general  digest  of  the  cases  on 
this  subject.    See  antCy  296. 

372.  Against  trespass  and  nuisance.  See 
antCy  233,  et  seq, 

I.  Res  Adjudicata. 

373.  Same,  See  sub-division  Res  Adjudi- 
cata. 

K.    Set-off. 

374.  Same.  It  is  now  a  well  settled  doc- 
trine in  equity,  t)iat  if  from  the  nature  of  the 
claim,  or  situation  of  the  parties,  justice  can- 
not be  done  at  law,  chancery  will  allow  a  set- 
off, which  is  not  within  the  statute  of  set-off; 
Gravesw  Hull,  6  C.^]9, 

375.  Same:  Instance.  Where  the  judg- 
ment creditor  had  promised  the  debtor,  thtt,t 
he  would  credit  on  the  judgment  certain 
debts  which  he  owed  the  debtor,  and  also,  the 
debts  of  others  to  the  debtor,  which  the  cred- 
itor had  assumed  for  them,  and  the  debtor, 
relying  on  this,  had  taken  no  steps  to  enforce 
these  claims,  whereby  they  would  be  lost,  un- 
less credited  on  the  judgment;  it  was  held 
that  equity  would  grant  relief  by  allowing 
them  as  a  set-off  to  the  judgment ;  Jb.  See 
also  this  case,  in  311  ante. 

See  Set-off. 

L.    Marriage  Settlement,  Champerty. 

376.  Settlement  on  wife  by  husband.  A 
conveyance  directly  to  the  wife  by  the  hus- 
band, if  mutually  satisfactory  to  them,  should, 
in  the  absence  of  creditors  or  subsequent 
purchasers,  from  the  husband,  be  very  reluc- 
tantly disturbed  at  the  instance  of  collateral 
heirs  of  the  husband;  and  a  court  of  equity, 
in  such  a  case,  will  assist  the  wife  to  recover 
the  fruits  of  her  husband's  bounty,  if  the  pro- 
vision be  not  manifestly  and  palpably  unrea- 
sonable ;  Wdls  V.  WellSy  6  G.  638. 

378.  Champerty.    See  Champerty,  8. 

M.       FORBGLOSINO   MORTQAOE. 

379.  Decree  in  personam  on  foreclosing 
fnortgage.  It  is  a  well  settled  rule,  that  upon 
a  bill  to  foreclose  a  mortgage,  a  court  ot 
chancery  has  no  jurisdiction  to  render  a 
decree  in  personam  against  the  mortgagor 
for  an  unsatisfied  balance,  after  the  mort- 
gaged property  has  been  exhausted.  And 
the  rule  is  the  same  where  a  vendor,  who  has 
executed  a  bond  to  convey  title,  upon  the 
condition  that  the  purchase  money  is  paid, 
files  his  bill  to  subject  the  equitable  interest 
of  the  vendee  in  the  land,  to  the  payment 
of  the  purchase  money ;  citing,  Stark  v, 
Mercer,  3  H.  377;  Tanner  v.  HickSy  4.  S.  & 
M.  294;  Dollahite  v.  Ome,  2  Id.  590;  Mosby 
V.  Wally  1  C.  81 ;  Cobb  v.  DukCy  7  G.  60, 
And  that  there  are  doubts  and  embarrass- 
ments in  reference  to  the  title  of  the  land,  is 
no  sufficient  reason  why  a  court  of  equity 
should  render  such  a  decree ;  Cobb  v.  Dukcy 
supra.  See  antCy  312.  Fosty  sub-division  Mort- 
gage. 

N.  Trustees. 

380.  Discretion  of  trustees  controlled. 
Where  property  is  vested  in  a  trustee  for  the 
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support  and  maintenance  of  a  married  woman 
and  her  children,  and  the  trustee  is  clothed 
with  a  discretion  to  use  the  corpus  of  the  es- 
tate  .for  this  purpose,  a  court  of  equity  will- 
control  this  discretion  where  it  is  abused, 
and  compel  the  trustee  to  sell  a  portion  of  the 
principal  of  the  estate,  where  it  is  necessary 
for  the  welfare  of  the  beneficiaries.  The 
court,  in  determining  upon  an  application  to 
order  such  sale,  will  look  with  favor  upon  the 
claims  of  those  who  have  supplied  the  bene- 
ficiaries with  necessaries,  which  could  not 
be  procured  by  the  profits  of  the  estate ;  but 
it  will  refuse  its  aid  to  secure  an  enforcement 
of  improvident  contracts,  and  extravagant 
purchases  made  by  the  cestui  que  trusty  even 
if  they  were  sanctioned  by  the  trustee  ;  Prew- 
ett  v.  Land,  7  G.  495. 

0.  Premature  Bill. 

381.  Dill  filed  hy  co-operation  of  defend- 
ant and  complainant.  Where  a  bill  is  filed 
by  wgreement  of  complainant  and  defend- 
ant with  the  view  of  secunng  a  benefit  for 
both,  the  latter  cannot  object  that  the  filing 
is  premature  by  reason  of  the  defendant 
not  being  in  default ;  Cobb  v.  Duke,  7  G.  60. 

P.   VoLtNTEBR. 

382.  Bill  by  volunteer  attacking  a  patent 
for  fraud.    The  chancery  court  of  this  State 

will  not  entertain  a  bill  by  a  volunteer  who 
has  no  interest,  to  set  aside  a  patent  for  land 
issued  from  the  land  office  of  the  United 
States,  upon  the  ground  that  it  was  procured 
by  fraud ;  Ross  v.  Barland,  W.  489. 

Q.  Assessment  of   Damages,  Lawyers' 
Feks. 

383  The  power  to  assess  damages.  The 
Cliaacery  Court  has  no  power  to  assess  dam- 
ages arising  from  a  breach  of  a  covenant  to 
do  certain  work  ;  and  where  a  mortgage  is 
given  to  secure  the  performance  of  a  con- 
tract to  build  a  railway,  in  a  suit  to  foreclose 
it,  the  damages  roust  be  assessed  by  a  jury ; 
Petriev.  Wrtght,6S.  &  M.647.  See  an^e,283. 

384.  To  enforce  collection  of  laxoyer's  fee. 
The  complainant  filed  bis  bill  against  the  de- 
fendant, alleging  that  a  former  guardian  had 
employed  the  complainant  to  defend  certain 
suits  which  had  been  instituted  against  bis 
ward ;  and  that,  when  defendant  became 
guardian,  he  continued  complainant  in  his 
professional  employment,  and  he  prajed  that 
the  defendant  as  guardian  might  be  com- 
pelled to  pay  his  fees  :  Held,  that  complain- 
ant's remedy  was  at  law,  and  that  chancery 
had  no  jurisdiction ;  Pugh  v.  Dorsey,  8  8.  & 
M.  379. 

B.  FORTHCOMIKG   BoKD. 

385.  Relief  against  forfeited  forthcoming 
bond.  Whether  a  court  of  equity  has  juris- 
diction to  grant  relief  against  a  forfeited 
forthcoming  bond,  on  the  ground  that  the 
execution  on  which  it  was  given  was  never  le- 
gally levied;  Qucere?  Baine  v.  Williams^ 
10  «.  &  M.  113. 

See  FoRTHCOMiKG  Bond,  21,  44,  45.  ArUCt 
30fca. 


S.  Equitable  Assignment. 

386.  Rule  of  relief  as  against  equitable 
assignee.  Where  there  has  been  an  equita- 
ble assignment  of  a  contract,  and  the  assignee 
comes  into  a  court  of  equity  for  relief  against 
the  maker  of  the  contract,  equity  will  en- 
force the  contract  as  it  was  made  between 
the  original  parties,  and  give  the  defendant 
all  the  defences  he  is  entitled  to  as  against  the 
assignor.  Hence,  where  a  note  was  made 
payable  to  a  bank,  since  the  Act  of  1840,  re- 
quiring banks  to  take  their  own  issues  in 
payment  of  all  debts  due  to  them,  theeqoita- 
ble  assignee  of  the  note,  not  having  the 
legal  title  coming  into  equity  to  collect  the 
note,  can  recover  only  a  decree,  to  be  dis- 
charged in  the  notes  of  the  bank,  or  in  defaalt 
of  the  maker's  paying  in  that  currency,  then 
the  highest  market  value  of  the  bank  notes 
at  any  time  between  the  date  of  the  maturity 
of  the  note  and  the  trial.  In  such  a  case,  the 
law  requiring  the  bank  to  take  its  own  notes 
in  payment  of  debts  due  it,  will  be  considered 
in  a  court  of  equity,  as  a  part  of  the  con- 
tract. Whether  this  would  be  the  rule  at 
law,  where  the  note  is  payable  to  the  order 
of  the  bank,  and  endorsed  by  it,  so  as  to  con- 
vey the  legal  title  ;  Qucere  f  Batly  v.  Bacon^ 
4  0.  455.  See  ante,  318. 

8a.  Enforcing  Verdict. 

387.  Enforcing  verdict  at  law.  A  verdict, 
though  no  judgment  be  rendered  on  it,  is 
competent  evidence  of  the  plain t iff* 's  demand, 
nnless  it  be  stayed  or  set  aside';  and  the 
plaintiff  is  entitled  to  a  judgment  on  it  at  any 
time  before  it  is  barred  by  the  statute  of 
limitations.  And  the  assignee  of  a  verdict  in 
favor  of  a  bank,  afterwards  dissolved,  has  a 
mere  equity  in  the  debt,  which  cannot  be  en- 
forced at  law,  he  being  no  party  to  the 
record  ;  nor  can  judgment  be  rendered  on  it 
in  the  name  of  the  bank,  because  it  is  dis- 
solved, and  the  assignee  may  therefore  main- 
tain a  bill  in  equity  to  enforce  the  collection 
of  the  verdict ;  Person  v.  Barlow,  6  G.  174. 
See  ante,  288. 

T.    To  Regoybr  Judgment  Sold  for  Costs. 

388.  Same.  The  Chancery  Court  has  juris- 
diction of  a  bill  by  a  plaintiff  whose  judgment 
htis  been  sold  for  costs,  to  recover  it  from 
the  purchaser,  who  refused  the  plaintiff's 
tender  for  redemption,  and  also  to  recover 
the  money  which  the  said  purchaser  has  re- 
ceived from  the  debtor  on  the  judgment; 
Harmon  v.  Barstow,  1  C.  276. 

U.    To  Restrain  Execution. 

389.  Same.  Chancery  has  jurisdiction 
where  partial  payments  have  been  m&de  on 
an  execution  to  restrain  by  injunction,  the 
collection  again  of  the  amount  so  paid.  An 
execution  is  an  entire  thing,  and  cannot  be 
superseded  in  law,  in  part.  If,  however,  it 
were  entirely  satisfied,  the  remedy  by  super- 
sedeas would  be  available ;  Skinner  v.  Jayne, 
2  C.  567.     iiei  ante,  237.  et  seq. 
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V.     Action  at  Law,  and  Sdit  in  Equity  at 
Same  Time. 

390.  Action  at  law  in  personam  and  suit  in 
equity  in  rem.  at  same  time.  A  bill  in  equity 
may  be  maintained  to  enforce  the  vendor's 
lien,  and  at  the  same  time  an  action  at  law 
may  be  maintained  to  collect  t^e  same  debt ; 
Speight  v.  Porter,  4  C.  286.  These  suits  are 
distinct  and  separate,  and  for  distinct  and 
separate  rights,  though  they  seek  to  enforce 
the  same  debt;  Payne  v.  HarreU,  40  M.  498. 
See  ante,  187. 

W.      Setting    Aside  Commissioner's    Sale, 
Dismissal  without  Prejudice. 

391.  Same.  A  decree  was  rendered  on  the 
chancery  side  of  the  Circuit  Court  to  fore- 
close a  mortgage  on  realty,  and  under  it  a 
sale  was  made  by  a  commissioner,  on  a  credit 
of  six  months,  and  bond  and  security  taken 
fKom  the  purchaser.  The  bond  was  forfeited, 
and  an  execution  issued  on  it,  which  was 
levied  on  the  mortgaged  premises,  and  they 
were  sold  to  M.  for  the  benefit  of  K.  But 
the  money  so  made  was  appropriated  under 
the  order  of  the  court,  not  to  the  complain- 
ant, but  to  an  older  judgment  against  K., 
from  which  order  the  complainant  took  an 
appeal.  M.  sold  the  laud  to  L.,  who  hnd 
notice  that  M.  held  the  land  for  K.  On  this 
state  of  facts,  the  complainant  (who  was  the 
mortgagee)  filed  this  bill  in  the  Superior 
Court  of  Chancery,  to  have  the  various  sales, 
including  that  made  by  the  commissioner,  set 
aside,  and  his  original  decree  of  foreclosure 
enforced:  Held,  that  the  Superior  Court 
of  Chancery  had  no  jurisdiction,  inasmuch 
as  an  attempt  was  made  to  set  aside  the  com- 
missioner's sale,  for  an  irregularity  in  it ;  but 
the  bill  was  dismissed  without  prejudice,  and 
the  mortgagee  leff.  to  his  remedy  by  crecli tor's 
bill  to  annul  the  fraudulent  sales  to  M.  and 
Li.,  and  also  to  enforce  whatever  lien  there 
might  exist  on  a  sale  made  by  a  commis- 
sioner ;  Tooly  v.  GricUey,  3  S.  &  M.  493.  See 
ante,  1 14.     Post,  539,  et  seq. 

XXXI.  Marshalling  Assets  and  Seo^irities. 
See  sub-division   Contribution.    See  also 
Mortgage,  52.  et  seq. 

392.  Rule  as  between  creditors.  Where  one 
party  has  an  interest  in,  or  lien  on,  two  es- 
tates, and  another  has  a  lien  or  interest  ex- 
tending to  one  of  the  estates  only,  the  latter 
is  entitled,  if  it  be  necessarv  to  the  enjoy- 
ment of  his  rights,  to  force  the  other  to  seek 
satisfaction  out  of  that  estate  to  which  his 
lien  or  interest  does  not  extend,  if  this  can 
be  done  without  prejudice  to  him  who  has 
the  double  security  (citing  Pallen  v.  Agr. 
Bank,  Freeman's  Chancery  R.,  419,  424,  S. 
C  8  S.  &  M.  357 ;)  Keaton  v.  Miller,  9  G. 
630. 

393.  Another  statement  of  the  rule.  When 
.  there  is  a  lien  on  a  particular  fund,  and  an 

older  lien  on  a  general  fund,  of  which  the 
particular  fund  is  a  part,  equity  will  compel 
the  party  having  the  older  lien  to  resort  for 
its   satisfaction  to  that  part  of  the  general 


fund  not  embraced  in  the  second  Hen,  If  it 
can  be  done  without  prejudice  to  the  older 
creditor.  But  after  the  older  lien  has  been 
consummated  by  a  sale  under  it.  it  will  be 
too  late  for  the  holder  of  the  junior  lien  to 
apply  for  relief;  Drake  v.  Collins,  5  H.  253. 
894.  Modification  of  rule  where  there  are 
separate  debtors.  But  this  rule  applies  only 
to  parties  who  are  creditors  of  the  same  com- 
mon debtor,  and  the  liens  sought  to  be  ad- 
justed are  against  his  estate.  It  cannot  be 
invoked  in  favor  of  one.  who  is  a  creditor  of 
one  party,  against  a  defendant,  who  is  a  cre- 
ditor of  that  party  and  another,  as  his  joint 
debtors,  so  as  to  compel  the  joint  creditor  to 
resort  alone  to  the  property  of  that  one  of 
his  debtors,  who  is  not  a  debtor  of  the  com- 
plainant, so  as  to  leave  the  property  of  the 
other  for  the  complainant's  benefit;  Mark- 
hamv.  Calvett's  Ex' or.  5  H.  427.  See  post,  396. 

395.  Rfde  applied  in  favor  of  a  volunteer. 
And  this  rule  is  also  applied  in  favor  of  a 
volunteer,  'i'hus,  where  the  grantor  in  a 
deed  in  trust,  given  to  secure  debts,  after- 
wards gives  his  daughter,  upon  her  marriage, 
a  part  of  the  propertv  so  conveyed,  the  donee 
acquires  a  good  right  to  the  property,  S'lb- 
ject  only  to  the  superior  claims  of  the  cred- 
itor, secured  by  the  deed ;  and  she  may  com- 
pel that  creditor  to  resort  to  the  other  prop- 
erty conveyed  in  the  deed,  and  exhaust  that 
before  appropriating  the  property  given  to 
her  by  the  grantor.  And  this  is  so,  notwith- 
standing a  stipulation  in  the  deed  in  trust 
that  the  grantor  will  not  part  with  the  prop- 
erty, except  to  his  trustee,  when  a  sale  shall 
be  necessary ;  Keaton  v.  Miller,  9  G.  030. 

396.  Rude  stated  in  ante,  394,  applied. 
Where  there  is  a  judgment  against  two  part- 
ners, which  is  also  a  lien  on  their  separate 
estates,  a  separate  creditor  of  one  of  the 
partners  alone,  who  has  a  lien  on  his  estate 
junior  to  the  lien  of  the  judgment  against 
bolh,  will  not  be  heard  in  a  court  of  equity 
in  a  bill  seeking  to  compel  the  joint  creditor 
to  levy  his  execution  out  of  the  separate 
estate  of  that  partner  who  is  not  the  debtor 
of  complainant,  nor  even  to  compel  that  cred- 
itor to  levy  one-half  of  his  execution  out  of 
that  partner's  estate.  For  in  the  latter  case 
the  court  cannot  know  what  are  the  equities 
between  the  partners,  and  will  not  delay  the 
execution  creditor  until  those  equities  can 
be  settled;  Markham  v.  Calvit,  5  U.  427. 
See  ante,  394. 

397.  Rude  wlien  there  are  alienees  of  part 
of  the  estate:  Where  a  judgment  binds  sev- 
eral distinct  estates  or  parcels  of  property,  an 
alienee  of  a  part  has  a  right  to  compel  the 
creditor  to  levy  first  on  the  part  not  aliened  ; 
and  if  there  be  several  alienations,  then  the 
alienees  have  the  right  to  cause  the  judgment 
to  be  satisfied  out  of  the  respective  estates 
aliened,  in  the  inverse  order  of  thoir  aliena- 
tion, the  last  aliened  being  the  first  subject 
to  levy.  But  in  a  bill  by  an  alienee  against 
the  creditor  to  enforce  the  equity,  he  must 
point  out  and  show  in  his  bill  that  there  is 
other  property  liable  before  that  for  which  he 
seeks  exemption  ;  AgricuVural  Dank  v.  Pat- 
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/an,  8  S.  A  M.  367 ;  RoUins  t.  nompson,  13  S. 
A  M.  &22 ;  Batne  t.  WtUiams,  10  S.  &  M. 
113;  2>i7/on  v.  Bennett.  14  S.  A  M.  171. 

398.  Bill  for  relief  when  filed :  Parties. 
The  junior  creditor  seeking  the  benefit  of  the 
rale  mast  apply  for  relief  before  a  sale  is 
made  of  the  property,  for  though  the  sale 
might  have  been  prevented,  it  does  not  follow 
that  it  will   be  set  aside ;  Drake  v.  Collins, 

5  H.  253.  And  this  is  so  though  the  junior 
encumbrancer  had  sued  out  an  injunction 
against  the  sale,  and  his  bill  was  dismissed  and 
the  sale  took  nlace  after  the  dismissal  and  be- 
fore he  appealed ;  Baine  v.  Williams,  10  S. 

6  M.  113.  The  only  necessary  parties  to 
such  a  bill,  it  seems,  is  the  party  seeking  the 
benefit  of  the  rule  and  the  holder  of  the  su- 
perior lien ;  Agricultural  Bank  v.  Fallen,  8 
S.  &  M.  357. 

399.  RtUe  whereafter  alienation  of  a  part 
tJie  creditor  has  released  a  security.  The 
above  rule  in  favor  of  the  alienee  of  a  part 
of  the  property  on  which  a  judgment  lieu  ex- 
ists, is  applied,  so  as  to  prevent  the  creditor 
from  collecting  from  the  part  aliened  an 
amount  equal  to  the  full  value  of  anv  prop- 
erty on  which  his  lien  existed,  and  which  af- 
ter the  alienation  to  the  complainant,  the 
creditor  released  from  his  lien ;  Dillon  v. 
Bennett A^ '6.  bi  M.  171  (citing  Agricultu- 
ral Bank  v.  Fallen ;  Rollins  v.  Tiiompson, 
supra.) 

See  Conflict  of  Laws,  29. 

XXXII.  Mortgages. 

400.  As  to  foreclosure  of  mortgages,  see 
Mortgage,  28  to  38. 

401.  As  to  redemption  (f  mortgages,  see 
MORTGAGR,  39.  41. 

402.  As  to  distrihuiion  of  proceeds  of 
mortgage  among  assignees  of  mortgage  debt, 
see  MoRTGAOK,  52.  tt  seq. 

403.  Thai  equity  has  no  jurisdiction  on  a 
hUl  to  foreclose,  to  render  a  decree  against 
mortgagor  in  personam,  for  unsatisfied 
balance,  see  ante.  312,  379 

404.  Taiing  accounts  on  bills  to  foreclose 
and  redeem.  See  ante,  7,  9.  Mortgage,  44, 
44a. 

405.  Appointing  receiver  on  bill  to  fore- 
close.   See  Mortoaok,  37. 

406.  Bill  to  redeem,  form.  If  the  bill  con- 
tain an  averment  of  an  uft'er  by  the  mortgagor 
to  redeem  prior  to  the  day  limited  for  the 
payment  of  the  debt,  which  the  mortgagee  re- 
fused upon  the  ex  press  j^  round  that  the  niort- 
gagor  had  no  right  to  redeem ;  and  the  bill 
also  contain  a  prayer  for  an  account  and  a 
re-delivery  of  the  mortgaged  property,  this  is 
an  untechnical  but  sufficient  ofier  in  the  bill 
to  redeem  and  pay  whatever  may  be  due  on 
the  mortgage;  Edgerton  v.  McRea,  5  H. 
183.  In  a  bill  by  the  mortgagor  to  redeem, 
or  U)  have  the  |  roperty  sold  to  pay  the  debt, 
an  ofier  to  pay  the  mortgage  is  an  essential 
averment ;  Ho'>ps  v.  Bailey,  j^  (J.  328. 

406a.  Decree  {there  debt  is  due  by  instal- 
ment, and  Sitme  are  not  due.  Where  a  mort- 
gage is  given  to  secure  a  debt  falling  due  by 


instalments,  the  mortgagee,  upon  default  In 
payment  of  one  instalment,  whereby  the  con- 
dition of  the  mortgage  is  forfeited,  may  file  a 
bill  to  foreclose  as  to  that  instalment ;  and  as 
to  the  other  instalments  not  then  due,  he  may 
set  them  out  in  the  bill,  and  pray  that  if  they 
or  any  of  them  become  due  before  final 
decree,  that  they  be  embraced  in  the  decree, 
and  relief  will  be  granted  by  including  in  the 
decree  all  the  instalments  which  are  due  at 
the  date  of  the  decree.  And  in  such  a  case 
it  is  unnecessary  to  file  a  supplemental  bill  to 
iret  relief  as  to  the  instalments  falling  due 
after  the  bill  is  filed  (citing  James  v.  Fisk, 
digested  in  ante,  146) ;  Magruder  v.  Eggles- 
ton.  41  M.  284. 

407.  Decree  for  the  sale  of  the  whole  estate 
where  only  part  of  debt  is  due.  See  ant€j 
i46. 

408.  Decree  as  to  costs.  Where  a  decree 
is  rendered  foreclosing  a  mortgage,  and  di- 
recting a  distribution  of  the  proceeds  among 
th»^  holders  of  parts  of  the  mortgage  debt, 
the  decree  should  not  direct  that  the  costs 
of  the  suit  should  be  first  paid  out  of  the  pro- 
coeds,  it  not  appearing  that  the  defendant, 
who  is  liable  for  the  costs,  has  not  paid  them, 
nor  is  unable  to  do  so;  Coulter,  v.  Herrod,  5 
0.  685. 

409.  Bill  to  redeem  where  mortgagee  ha^ 
sold  the  property.  If  on  a  bill  against  the  mort- 
gagee, and  a  purchaser  from  him,  to  redeem,  a 
rt'covery  ngamst  the  latter  is  defeated  by  his 
being  a  purchaser  without  notice,  the  com- 
plainant will  be  entitled  to  recover  from  the 
mortgagee  the  value  of  the  slave  and  his  hire 
to  the  time  of  the  decree,  after  first  deduct- 
ing the  amount  due  on  the  mortgage  debt ; 
Ht^ndei'son  v.  ^armack,  5  C.  8,30. 

410.  Bill  to  foreclose:  Defence  of  for- 
feited lease.  Where  a  defence  to  a  bill  to  fore- 
close a  mortgage,  is  predicated  on  the  gronnd 
that  the  mortgagor  had  but  a  leasehold  inter- 
est in  the  mortgaged  premises,  which  he  bad 
forfeit(^d  by  non-compliance  with  the  condi- 
tions of  the  lease,  and.  in  consequence  thereof, 
the  lessor  had  re-entered,  and  re-leased  ihe 
premises  to  those  now  in  possession,  the  orig- 
mal  lease  must  be  produced  to  show  the  con- 
ditions under  which  the  mortgagor  held ; 
otherwise,  the  court  cannot  judjje  whether  he 
ever  held  on  condition ;  Morse  v.  Clayton^  13 
S.  &  M.  373. 

411.  Bill  to  ftredose  maintainable,  though 
mortgagee  hfis  power  of  sale  See  Wofi^oni 
v.  Board  of  Foice  of  Holmes  County,  44  M. 
579.  digested  in  Mortoagr,  30. 

412.  Right  of  mortgaaor  to  remove  cloud* 
on  title  before  sale.  W  here  other  persons 
are  in  possession  of  the  mortgaged  premises, 
claiming  title,  the  mortgagee  has  a  right  in 
his  bill  to  foreclose,  to  bring  these  parties 
into  court,  and  have  their  claims  investigated, 
and  the  clouds  thereby  cast  on  the  title  re* 
moved,  so  that  he  may  get  the  benefit  of  bis 
security  by  the  sale  of  an  unencumbered  title; 
Wofford  V.  Board  of  Felice  if  Holmes  County, 
supra. 

413.  ^hat  bill  to  foi^eclose  must  contain, 
A  bill  to  foreclose  a  mortgage,  is  uot  suffi- 
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cient  without  a  prayer  for  a  sale  of  the 
property;  Santao'uz  v.  Santacrvz^  44  M. 
714. 

XXXllL  HnltifariotisnesB. 

414.  In  respect  to  parties  :  Same  persontn 
different  characters.  A  suit  cannot  be  main- 
tained agrainst  a  party  in  his  double  capacity 
of  administrator  of  a  deceased  party,  and 
as  guardian  for  his  minor  heirs.  Nor  can  a 
bill  be  maintained  which  joins  a  demand 
airainst  the  defendant  as  guardian  or  adminis- 
trator, with  a  demand  against  him  as  an 
individual ;   Wren  v.  Gayden  I  H.  365. 

415.  Same:  Heirs  and  administrator  cw 
defendants :  Creditor's  hill :  Distinct  convey- 
ances, A  bill  by  the  creditors  of  a  deceased 
person  to  set  aside  several  distinct  fraudulent 
conveyances  of  real  and  personal  property 
made  by  him.  in  his  lifetime,  and  to  subject 

Eroperty  held  in  secret  trust  for  his  benefit 
y  third  persons,  to  the  payment  of  his  debt, 
may  be  properly  maintained  against  the  heirs 
and  admiuistrators  of  the  decedent,  and  all 
other  persons  implicated  in  any  of  the  fraud- 
alcnt  transactions  (citing  BiUler  v.  SvanJi,  5 
C.  234).  The  creditors  are  not  obliged  to  sub- 
ject the  personalty  first;  Snodgrass  v.  An- 
drews, 1  G.  472. 

416.  Same.  All  the  executors,  adminis- 
trators, and  administrators  de  horns  non,  of 
an  estate,  and  their  sureties,  may  be  made 
parties  defendant  to  a  bill,  by  a  creditor 
seeking  the  aid  of  a  court  of  equity  to  en- 
force his  judgment  at  law  aguinst  the  estate ; 
but  it  would  be  multifarious  to  join  with  them 
the  executor  of  a  deceased  administrator, 
and  the  sureties  of  that  executor ;  McNeill  v. 
Burton,  1  H.  510. 

417.  Rule:  Impossible.  It  is  impossible 
to  lay  down  any  universal  rule  as  to  what 
constitutes  multifariousness.  The  applica- 
tion of  the  rule  is  held  to  depend  on  the  par- 
ticular circumstances  of  the  case  presented; 
BxUler  v.  Spann,  5  C.  234. 

418.  Parties:  Complainants.  Unconnected 
parties  having  a  common  interest  centering 
in  the  point  in  issue  in  the  cause,  may  unite 
as  complainants  in  the  bill.  Hence,  two  non- 
resident complainants,  each  having  separate 
and  distinct  claims  against  a  non-resident 
defendant,  may  nnite  in  a  bill  under  the  for- 
eign attachment  law  (H.  A  H.  525  J  63).  to 
subject  to  the  payment  of  their  debts,  the 
property  of  the  non-resident  in  the  hands  of  a 
resident  defendant ;  Comstock  v.  Rayford,  I 
S.  A  M.  423.  Both  the  vendor,  with  covenants 
of  warranty,  and  the  vendee,  may  nnite  in  a 
bill  to  set  aside  a  sale  of  the  land  made  by 
the  sherifiT  under  an  execution  against  the 
vendor;  they  are  both  interested  in  the  suit, 
the  vendor  on  account  of  his  covenants,  and 
the  vendee  as  owner ;  Winston  v.  Otley,  3  0. 
451. 

See  Tkndor  and  Vbndeb,  236. 

419.  Same:  Common  interest.  A  bill  is 
not  multifarious  when  the  parties  have  a  com- 
mon interest  touching  the  matter  of  the  bill, 
althongh  they  claim  under  distinct  titles  and 


have  independent  interests ;  Butler  v.  Spann, 
5  C.  234.  Thus  where  the  complainants  claim 
under  one  title  and  bring  their  suit  against 
various  defendants,  who  claim  the  same  estate 
under  distinct  and  separate  sales  of  different 
parcels  thereof  made  to  them  separately, 
when  the  gravamen  of  fraud  or  wrong  in 
the  sale  is  the  same  and  equally  applies  to 
all,  the  bill  is  not  multifarious  (citing  De. 
lafield  V.  Anderson.  7  S.  &  M.  630) ; 
Butler  V.  Spann,  supra  ;  S.  P..  Fomiquet  v. 
Forestall.  5  G.  87  /citing  Butler  v.  Spann, 
supra  ;  Nem'tt  v.  Gillespie,  1  H.  108 ;  Gaines 
V.  Cheio.  2  H.  S  C.  R.  619). 

420.  Same :  Instances.  An  administrator  de 
honisnon  may  proceed  in  the  same  bill  against 
his  predecessor  and  several  purchasers  from 
him,  of  distinct  parcels  of  the  realty  of  his  in- 
testate, to  annul  such  sales,  upon  the  ground 
that  they  were  made  by  the  fraudulent  collu- 
sion of  the  administrator  and  the  purchasers, 
for  his  benefit ;  Fomiquet  v.  Forestall,  5  G. 
87.  And  so,  a  bill  against  the  assignee  to 
recover  possession  of  a  note  secured  bv 
mortgage,  and  illegally  transferred,  and 
against  the  mortgagor,  and  the  purchaser 
from  him  of  the  mortgaged  property,  and  to 
foreclose  the  raortgage,  is  not  multifarious ; 
Miller  v  Hdm,  2  S.  &  M.  687. 

421.  Same:  Another  instance.  It  seems, 
that  a  bill  against  several  purchasers  of  land, 
at  distinct  and  separate  sheriff's  sales,  made 
under  execution  emanating  from  the  same 
judgment,  filed  to  set  aside  these  sales,  not  on 
the  ground  of  any  infirmity  in  the  judgment, 
but  for  inadeanacy  of  price  as  to  all,  and  as  to 
part  because  tne  land  was  not  liable  to  be  sold 
under  execution,  is  multifarious ;  but  if  the 
judgment  creditor  was  a  purchaser  of  a  part, 
then  he,  having  an  interest  in  affirming  all 
the  sales,  may  be  joined  with  all  the  other 
purchasers  in  the  same  bill,  for  his  interest 
in  maintaining  all  the  sales  furnish  a  point 
in  which  the  interest  of  all  the  purchasers 
concentrate  ;  Delafield  v.  Anderson,  7  S.  &  M. 
630. 

422.  Same:  Instance:  Deed  multifarious. 
A  judgment  was  recovered  against  the  hus- 
band and  levied  on  the  slave  of  the  wife, 
which  was  sold  thereunder,  and  purchased  by 
a  stranger.  A  bill  was  filed  by  the  wife,  as- 
serting her  title  and  seeking  a  recovery  of  the 
slave  from  the  purchaser,  and  seeking  a  de- 
claration that  the  judgment  was  void  as  to 
her  slave,  and  he  was  not  liable  to  be  sold 
under  it.  The  purchaser  and  judgment  credi- 
tor were  made  parties  defendant  On  de- 
murrer to  the  bill  it  was  held  to  be  multifa- 
rious as  to  the  judgment  creditor,  and  the 
bill  was  dismissed  as  to  him  and  retained  as 
to  the  purchaser ;  Morris  v.  DiUard.  4  S.  & 
M.636. 

423.  Same:  Another  instance.  A  bill  was 
^led  by  an  administrator  against  the  judg- 
ment creditor  of  the  surety  of  the  intestate, 
and  also  against  the  surety  to  have  usurious 
payments  made  by  the  complainant  to  the 
creditor  allowed  as  payments  on  the  judg- 
ment, and  also  seeking  to  settle  the  account 
between  the  intestate  and  the  surety,  and  to 
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have  certain  claims  of  the  intestate  against 
the  surety  allowed  :  He/d,  that  it  was  multi- 
farious ;  Bond  V.  Jones,  8  S.  &  M.  368. 

424.  Sctme,  A  complainant  cannot  de- 
mand in  t  esame  bill  several  distinct  matters 
ajsrainst  several  defendants.  The  defendants 
mnst  have  a  common  interest  in  the  same 
subject  in  relation  to  which  relief  is  sou g^ht; 
Mc'iyeill  V.  Burton.  1  H.  510. 

425.  Bill  by  hetr  for  partition  avd  distrt- 
hut  ion.  An  heir  cannot  join  in  his  bill 
against  the  administrator  n  claim  for  parti- 
tion of  realty  and  distribution  of  personalty; 
Carmtchael  v.  Browdpr,  3  H.252. 

426.  Alternative  bill  to  recover  8lar>e,  or 
enforce  lien  on  him.  A  bill  may  be  filed  to 
recover  a  slave,  on  the  ground  that  the  sale 
of  him,  raade  by  an  administrator,  is  void; 
and  if  it  be  regarded  as  valid,  then  to  enforce 
the  statutory  lien  for  the  purchase  money; 
such  a  bill  is  not  bad  for  duplicity ;  Baines 
V.  McGee,  1  S.  &  M.  208;  Murphy  v.  Clark.  I 
8.  &  M.  221.  And  so  a  bill  brought  by  an  ad- 
ministrator de  bonis  non  to  recover  slaves, 
which, it  is  alleged,  were  illegally  sold  by  the 
administrator  in  chief,  and  in  case  the  sale  is 
adjudged  good,  then  to  enforce  the  statutory 
lien  for  the  purchase  money,  is  not  multifari- 
ous (citing  Murphy  v.  Clark,  supra) ;  Pres- 
tidge  v.  Pendleton,  2  C.  80. 

427.  Joinder  of  matter  without  the  juris- 
diction of  the  court.  A  bill  will  not  be  ad- 
judged multifarious,  if  the  matters  in  it  of 
proper  equity  cognizunce  be  properly  joined, 
on  account  of  the  bills  embracing  other  mat- 
ters over  which  the  court  has  no  jurisdic- 
tion ;  Nevlans  v.  Barge,  14  S.  &  M.  201. 

.  428.  Joinder  of  several  distinct  matters  of 
account.  It  is  not  a  valid  objection  to  a  bill, 
on  the  ground  of  multifariousness,  that  it  con- 
tains several  distinct  matters  of  account  be- 
tween the  parties.  'I'hus.  when  a  bill  was 
filed  by  H.  against  G.  and  W.,  asserting  that 
a  judgment  in  the  name  of  (i.  k  W.  against 
fl.  was  the  sole  property  of  G..and  seeking 
the  settling  of  a  partnership  account  between 
G.  and  H.,  and  to  have  the  balance  due 
b}*  G.  on  that  account  set  off  against  the 
judgment,  and  also  to  have  other  debts  due 
by  G.  to  H.  set  off  against  said  judgment,  it 
w^os  held  that  the  bill  was  not  multifarious  ; 
Gravesv.HuU,fi{^,^\^. 

429.  Object  of  the  rule  against  The  ob- 
ject of  the  rule  against  multifariousness  is 
said  to  be,  to  protect  the  defendant  against 
expense  ;  and  the  objection  seems  to  lose  its 
force  when  it  is  clear  that  no  increase  of  ex- 
pense is  incurred  by  the  matters  alleged  to  be 
multifarious  ;  Butler  v.  Spann,  5  0.  234. 

XXXIV.  New  Trial. 
Under  this  head  will  be  found,  also,  some 
decisions  in  reference  to  relief  generally 
against  judgments  at  law;  but  on  this  sub- 
ject, see  many  cases  digested  in  293  to  310, 
ante, 

1.    Bule  When  Relief  wai  Allowable  at  Law. 

430.  Rule.  Equity  will  not  interfere  to 
grant  a  new  trial  when  the  defence  might  have 


been  made  at  law,  except  under  peculiar  cir- 
cumstances ;  and  in  cases  free  from  fraud,  in 
the  rendition  of  the  judgment,  unless  the  party 
has  been  deprived  of  the  opportunity  of  mak- 
ing his  defence,  by  means  beyond  his  control, 
and  without  negligence  on  his  part ;  Rohb  v. 
Halsey,  11  S.  A  M.  140;  Love  v.  Pass,  14  S. 
&  M.  158.  A  new  trial  will  not  be  granted 
when  the  applicant  lost  his  opportunity  to 
defend  at  law  by  negligence  ;  Greenv.  Robin- 
son, 5  H.  80;  Land  v.  Elliott,  1  S.  &  M.608; 
Davis  V.  Pressler,  5  S.  &  M.  4n9;  Hamilton 
V.  Moore,  3  G.  625;  Bruner  v.  Planters' 
Bank,  1  C.  406 ;  McRaney  v.  Coulter,  10  G. 
390.  He  must  show  that  he  used  ordinary 
diligence,  and  could  not  make  the  defence ; 
Lee  V.  Hooker.  IS.  &  M.  601 ;  Cole  v.  Bund- 
ley,  8  S  &  M.  473;  Love  v.  Pass,  14  S. 
&  M.  158;  Porter  v.  Kihatrick,  2  C.  414; 
Meek  v.  Howard.  10  S.  A-  M.  502 ;  Leggett  v. 
Morris,  6  S.  &  M.  723.  It  is  only  in  extreme 
cases  that  a  conrt  of  ch^cery  will  grant  a  new 
trial  at  law ;  Porter  v.  Kilpatrick,  2  C.  414. 
See  also  cases  ditrested  in  ante,  293.  ei  seq. 

431.  Same:  Illustrations:  Void  contract. 
No  relief  will  be  granted  against  a  void  con- 
tract, where  a  judgment  has  been  rendered 
thereon  at  law.  and  there  was  a  failure  to 
make  the  defence  there  without  excuse;  the 
rule  is  otherwise  when  the  judgment  itself  is 
void  at  law,  for  fraud  in  its  rendition;  Hum- 
phries V.  Bartee,  10  S.  &  M.  282;  and  so,  if 
the  judgment  be  void,  as  on  a  gamiug  con- 
tract ;  Lucas  V.  Waul,  12  S.  A  M.  15*.  Sec 
aTite,  300. 

432.  Same :  Effect  of  mistake  a«  to  right 
to  make  defence  at  law.  Where  the  defend- 
ant has  a  good  defence  at  law — as  failure  of 
consideration  or  payment— and  he  fails  to 
avail  himself  of  it  (though  his  plea  setting  up 
the  defence  be  adjudged  insufficient  on  the 
trial  at  law),  he  cannot  come  into  equity  for 
relief,  upon  the  ground  that  be  was  advised 
on  the  trial  at  law,  that  his  defence  was  in 
chancery.  Hence,  where  a  purchaser  of  land 
wus  sued  on  his  note  for  the  purchase  money, 
V  bich  was  absolute  in  its  terms,  he  having  a 
bond  for  title  from  the  vendor,  stating  that 
the  note  was  only  payable  in  a  certain  kind 
of  funds,  and  on  a  contingency,  it  was  held 
that  the  note  and  the  boi.d  were  parts  of  the 
same  contract,  and  that  the  complainant 
could  have. made  all  the  defence,  based  on 
the  bond,  in  a  court  of  law,  and  he  was  not, 
therefore,  entitled  to  relief;  JMUiams  v. 
Jones,  10  S.  &  M.  108. 

And  so,  if  a  bill  for  relief  against  a  judg- 
ment at  law,  aver  that  the  complainant,  not 
having  been  advised  at  the  time  of  any  legnl 
defence  at  law,  failed  to  make  any,  it  will 
be  construed  to  mean  a  denial  of  the  knowl- 
edge of  the  legal  effect  of  the  facts,  which  he 
sets  up  as  a  defence,  rather  than  a  dehial  of  a 
knowledge  of  the  facts  themselves,  and  for 
that  reason  will  be  bad ;  Meek  v.  Howard, 
lOS.  &M.502. 

433.  Same :  Mistake  in  pleading  at  law 
whereby  defence  was  lost.  And  so  if  a  party- 
lost  his  defence  at  law  by  a  failure  to  plead 
the  proper  pleas,  he  is  not  entitled  to  relief  ia 
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equity  (citing  Green  v.  Rohivson,  b  H.  80; 
Thomas  v.  Phillips.  4  S.  &  M.  35ri  ;  Benton 
V.  Crowder,  7  id.  185).  Therefore  where  prop- 
erty was  levied  on  and  an  issue  made  under 
the  statute  to  try  the  ripht  to  the  property, 
and  after  this  issue  was  made,  and  before  the 
trial,  the  property  was  taken  from  the  claim- 
ant's possession  by  title  paramount  to  his 
claim,  and  also  superior  to  the  lien  of  the  ex- 
ecution so  levied,  and  the  court  rejected 
proof  of  this  fact,  because  there  was  no 
proper  issue  made  under  which  it  could  be 
admitted  :  it  was  held  that  the  claimant  was 
not  entitled  to  relief  in  equity,  as  it  was  his 
duty  to  plead  this  defence  by  plea  puts 
darien  continuance;  Selser  v.  Ferriday,  13 
S.  &  M.  698. 

434.  MvJual  mistake  in  agreement  as  to 
facts  on  which  trial  at  law  was  had.    Where 

a  trial  was  had  at  law  upon  an  agreed  state 
of  facts,  which,  by  mutual  mistake  of  both 
parties  and  the  draughtsman  of  the  agree- 
ment, was  made  to  embrace  a  material  fact 
which  did  not  in  iruth  exist,  whereby  a  judg- 
ment was  rendered  against  the  defendants  at 
law,  and  afterwards  affirmed  by  the  High 
Court  of  Errors  and  Appeals,  it  will  then  be 
too  late  for  the  defendants  to  apply  to  a  court 
of  equity  for  a  new  trial,  for  tne  reason  that 
the  parties  might,  by  the  exercise  of  ordinary 
diligence,  have  discovered  the  mistake  before 
the  adjournment  of  the  court  in  which  the 
cause  was  tried,  and  have  then  applied  for  a 
new  trial ;  Hamilton  v.  Moore,  3  (j.  625. 

435.  Same :  Mistake :  Accident :  Surprise: 
Judgment  as  a  penalty :  Principal  complain- 
ing of  judgment  against  agent.  An  agent  in 
purchasing  a  tract  of  land  gave  his  bond  in 
the  penalty  of  $10,000,  conditioned  to  take 
up  and  surrender,  free  of  all  costs  to  the  ven- 
dor, two  notes  which  the  vendor  had  given  to 
his  vendee  for  the  purchase  money.  At  that 
time  costs  had  already  accrued  in  a  suit  which 
bad  been  instituted  on  one  of  the  notes.  The 
agent  paid  off  the  two  notes,  but  did  not  pay 
the  cost  of  the  said  suit,  and  the  vendor  then 
sued  the  agent  in  covenant  on  the  bond, 
alleging  as  a  breach  the  nonpayment  of  one 
of  the  notes.  The  agent  pleaded  covenant 
performed.  When  the  declaration  in  this  suit 
was  filed,  it  was  in  blank  as  to  the  amount  of 
the  note.  The  plaintiff  frequently  stated 
before  the  trial  that  his  claim  was  for  a  small 
amount  only,  and  his  attorney  proposed  to 
the  defendant's  (agent's)  attorney  at  the  trial 
term,  to  dismiss  the  suit  upon  the  payment  of 
his  fee  and  the  costs,  which  was  declined. 
The  plaintifiP  then,  as  he  supposed,  by  the 
consent  of  the  defendant's  attorney  (but  this 
was  a  misapprehension)  procured  an  amend- 
ment of  the  pleading,  by  filling  up  the  blank  as 
to  the  amount  of  the  note.  The  defendant's  at- 
torney advised  his  client  to  go  home,  as  the  bur- 
den of  proof  was  on  the  plaintiff,  and  he  went 
to  trial  without  knowing  of  the  amendment, 
but  believed  and  insisted  that,  notwithstand- 
ing the  amendment,  the  burden  of  proof  was 
00  the  plaintiff;  but  the  court  ruled  against 
him  on  this  point,  and  judgment  was  rendered 
against  the  defendant  for  $5000,  the  amount 


of  the  note  described  in  the  declaration  (See 
Winn  V.  Skipwith,  14  S.  &  M.  14.  digested 
in  EviDENOK,  342,  343).  He  made  a  motion 
for  a  new  trial,  not  on  the  ground  of  surprise 
at  the  amendment,  but  because  the  court  had 
ruled  improperly  that  the  burden  of  proof 
was  on  the  defendant.  The  High  Court  after- 
wards affirmed  this  judgment  and  the  ruling. 

The  principals  of  the  agent  (he  being  the 
defendant  in  the  above  stated  suit),  filed  this 
bill  for  relief  against  the  judgment,  and  it  was 
granted  on  these  principles  : 

Isl.  The  judgment  was  obtained  by  a  mis- 
take in  fact  as  to  the  amendment  of  the  declara- 
tion ;  and  the  effect  of  this  mistake  was  not 
impaired  because  the  defendant's  counsel  mis- 
took the  law  and  made  his  defence  on  such 
mistaken  view  of  the  law,  and  made  on  appli- 
cation for  a  continuance,  on  the  ground  of 
the  amendment,  nor  moved  for  a  new  trial  on 
the  ground  of  surprise  on  that  account.  See 
post.  442. 

2d.  That,  if  the  surprise  at  the  amendment 
wouM  have  constituted  a  good  ground  for  a 
new  trial  at  law,  it  would  with  more  propriety 
c  institute  a  good  ground  for  relief  in  equity 
against  an  unconscientious  claim,  and  that 
the  cases  are  numerous  in  which  courts  of 
law  refuse  a  new  trial  in  cases  of  this  char- 
acter; vet  equity  will  give  the  relief  promptly. 

3d.  That  the  facts  of  the  case  bring  it 
within  the  rule  as  laid  down  by  Judge  Story, 
'•  That  in  all  cases  where,  by  accident,  mis- 
take or  fraud,  or  otherwise,  a  party  has  an 
unfair  advantage  in  a  proceeding  at  law, 
which  would  necessarily  make  that  court  an 
instrument  of  injustice,  and  it  is  therefore 
against  conscience,  that  he  should  use  that 
advantage,  -a  court  of  equity  will  restrain 
him  from  using  it."  And  the  facts  also 
brought  it  within  the  rule  as  laid  down  by 
Chief  Justice  Marshall :  "Any  fact  which 
proves  it  to  t>e  against  conscience  to  use  a 
judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  at  law,  but  was 
prevented  by  fraud  or  accident,  unmixed  with 
any  fault  or  negligence  of  his,  or  of  his  agent's 
will  authorize  a  court  of  equity  to  interfere." 

4th.  That  the  complainants  For  relief  being 
principals  of  the  defendant  at  law,  are  bound 
to  indemnify  him  against  the  judgment ;  but 
that  not  being  parties  to  the  suit  at  law,  they 
are  not  tied  down  by  the  strict  technical  rules 
affecting  only  immediate  parties,  and  are  en- 
titled to  have  taeir  rights  protected  against 
an  unconscientious  advantage  taken  of  their 
agent. 

5th.  'I  hat  under  the  circumstances  of  the 
case,  the  judgment  must  be  considered  as  in 
the  nature  of  a  judgment  for  a  penalty  ;  and 
in  such  cases  a  court  of  equity  will  treat  it 
only  as  a  security  for  the  actual  damages  sus- 
tained ;    Webster  v.  SkipwithjA  C.  341. 

435a.  Mistake  of  counsel  in  tvith drawing 
plea.  That  two  of  the  three  complainants, 
who  were  defendants  in  an  action  at  law, 
were  not  served  with  process  at  the  return 
term  of  the  writ,  and  that,  at  the  next  term 
to  which  they  had  been  served  with  process, 
they  pleaded  to  the  action,  and  their  attorney 
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unintentionftllj  withdrew  their  plea,  and  per- 
mitted judement  to  be  entered  against  them, 
is  not  sufficient  reason  for  not  making  their 
defence  at  law.  so  as  to  authorize  the  grant- 
ing of  a  new  trial  by  a  court  of  equity ;  Car- 
ter  V.  Lj/win,  4  G.  171. 

436.  Same:  Accident.  Where  a  complain- 
ant, in  a  bill  for  a  new  trial,  appears  to  have 
a  good  defence,  which  he  was  prevented  from 
making,  or  moving  for  a  new  trial,  or  con- 
tinuance, by  accident,  unmixed  with  negli- 
gence, a  new  trial  will  be  granted ;  Ford  v. 
Ford.  W.  505. 

437.  Where  defence  was  insufficiently  set 
up  at  law.  A  new  trial  will  not  be  granted 
where  the  defence  was  set  up  at  law  and  the 
defendant  failed,  havioir  full  opportunity  to 
make  it  successfully;  Fongue  t.  Billups,  1 
C.  407. 

438.  Where  one  defence  cotUd  have  been 
made,  and  relief  is  sought  to  make  another. 
Equity  will  not  relieve  against  a  judgment  at 
law  founded  on  a  note  given  for  an  illegal 
contract,  upon  the  ground  that  since  the  ren- 
dition of  the  judgment,  the  plaintiff  had  ne- 
glected to  comply  with  his  part  of  the  agree- 
ment, whereby  the  defendant  had  lost  the 
benefit  of  the  contract  on  which  the  judg- 
ment was  founded.  For  the  illegality  of  the 
contract  was  itself  a  good  defence  at  law. 
and  the  defendant,  having  failed  to  make  it, 
will  not  be  permitted  afterwards  to  re-open 
the  judgment,  by  setting  up  a  subsequent 
breach  of  the  illegal  contract;  Brown  v. 
Poindexter.  10  S.  A  M.  596. 

439.  W/i  ere  interested  witness  was  excluded 
at  law.  Relief  will  not  be  granted  against 
a  judgment  at  law  upon  the  ground  that  a 
material  witness  for  complainant  was  ex- 
cluded on  the  trial  at  law,  on  account  of  in- 
terest, as  such  interest  would  equally  dis- 
qualify him  in  equity;  Selser  v.  Ferridau,  13 
8.  A  M.  698. 

440.  Another  rule  as  to  new  trials,  A  now 
trial  will  not  be  granted  unless  the  complain- 
ant can  impeach  the  verdict  on  grounds  of 
which  he  could  not  avail  himself  at  law,  or 
was  prevented  from  doing  it  by  fraud  or  acci- 
dent, or  the  act  of  the  other  party ;  Miller  v. 
Doxy,  W.  329. 

A  new  trial  will  not  be  granted  upon 
grounds  which  might  have  been  set  up 
against  a  recoverv,  unless  the  judgment  was 
obtained  by  fraud ;  Benton  v.  Crowder,  7  S. 
&  M.  185 ;  Johnson  v.  Jones,  13  S.  A  M.  580 ; 
Thomas  v.  Phillips,  4  S.  &  M.  358. 

441.  Another  instance  of  negligence.  A 
new  trial  will  be  granted  where  the  judgment 
at  law  was  obtained  by  fraud,  but,  in  such 
case,  the  complainant  must  clearly  show  the 
fraud,  and  he  must  not  have  been  guilty  of 
negligence  himself.  Where  the  application 
is  made  on  the  ground  that  the  plaintiff  at 
law  had  told  the  defendant  that  he  had  dis- 
missed his  suit,  and  on  that  account  he  did 
not  defend  it,  it  was  remarked  by  the  court, 
that  the  complainant  (defendant  at  law) 
should  have  taken  the  bare  statement  of 
bis  adversary,  that  he  should  have  made  no 
inquiry  to  ascertain  its  truth,  and  that  he 


shonld  retain  no  evidence  to  establish  the 
fact  that  the  statement  was  made,  seem  to 
show  great  negligence  on  his  part;  but  the 
bill  was  dismissed,  on  the  ground  that  the 
proof  did  not  sustain  the  bill ;  Land  v.  Ft- 
liott,  1  S.  A  M.  608.  See  ante,  305.  Post,  453. 

442.  Negligence  in  not  noticing  amend- 
ments. The  Circuit  Court  has  power  to  allow 
amendments  in  the  declaration,  and  in  the 
bill  of  particulars  sued  on  ;  and  where  such 
amendments  are  made  in  pursuance  of  leave 
granted,  it  cannot  be  predicated  of  them  that 
they  are  fraudulent,  merely  because  there  is 
a  difference  in  the  dates  and  items  of  the  old 
and  amended  bill  of  particulars.  When  a 
defendant  is  once  in  court  by  service  of  pro- 
cess or  plea,  it  is  his  duty  to  notice  the  pro- 
ceedings in  the  cause,  and  the  amendments 
allowed,  and  he  cannot  claim  a  new  trial  upon 
the  ground  that  he  failed  to  notice  such 
amendments,  and  left  the  State  without  put- 
ting his  attorney  in  possession  of  his  defence 
to  the  new  and  amended  account ;  Davis  v. 
Pressler.  5  S.  A  M.  459.    See  ante,  435. 

443.  Negligence  in  subpcenaing  witnesses 
at  law:  Rule.  Equitv  will  not  interfere  to 
grant  a  new  trial  at  law,  where  the  defence 
might  have  been  made  at  law,  except  under 
peculiar  circumstances.  And  in  ca«e8  free 
from  fraud  in  the  rendition  of  the  judgment, 
a  new  trial  will  not  be  granted  unless  the 
applicant  has  been  deprived  of  the  opportu- 
nity to  make  his  defence  by  means  beyond 
his  control,  and  without  negligence  on  his 
part.  Hent;e,  where  the  defence  at  law  was 
the  infancy  of  the  defendant  at  the  making  of 
the  contract,  and  the  complainant  asked  for 
a  new  trial  in  equity,  upon  the  ground  that 
the  subpoenas  being  put  into  the  sheriff*s 
hands  at  a  late  day,  he  was  prevented  from 
serving  them  by  accident,  and  that  on  the  day 
before  the  court  met,  he  was  taken  suddenly 
ill,  and  confined  to  his  bed,  so  that  he  could 
not  attend  and  make  an  affidavit  for  a  con- 
tinuance ;  it  was  held  that  the  bill  for  a  new 
trial  must  be  dismissed,  as  the  complainant 
had  failed  to  show  why  the  subpoenas  were 
not  issued  earlier ;  Rohb  v.  Halsey,  1 1  S.  A 
M.  140.    See  pos^,  44.i,  446. 

444.  Waiver  of  defence  to  a  bill  for  a  new 
trial.  Where  a  bill  is  brought  for  a  new  trial 
to  allow  the  defendant  to  set  up  a  defence, 
over  which  a  court  of  equity  has  concurrent 
jurisdiction,  if  the  opposite  party  fail  to  set 
up  by  plea  or  demurrer,  the  judgment  at  law 
as  a  bar  to  relief  in  equity,  and  answer 
to  the  merits,  the  court  will  grant  relief, 
though  the  complainant  were  guilty  of  negli- 
gence ;  Love  V.  Pa-'JS.  14  S.  A  M.  158 ;  Endi- 
coft  V.  Penny,  14  S.  A  M.  144. 

444a.  Where  neio  trial  wa^  granted  by  the 
judge,  biU  not  entered  on  the  minutes.  It  is 
the  duty  of  a  party  or  his  counsel  to  see 
that  all  orders  and  judgments  pronounced  by 
the  presiding  judge  in  his  favor,  are  entered 
on  the  minutes  of  the  court ;  and  hence  it  is 
no  ground  for  relief  in  equity  that  the  judge 
of  the  Circuit  Court  sustained  complainant^s 
motion  for  a  new  trial,  and  that  the  judgment 
thereon  was  omitted  to  be  entered  by  the 
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olerk  on  the  minatcs ;  McRaney  t.  Coulter, 
10  G.  390. 

8.  Abf  enee  af  the  Applioant  m  Groimd  for  Hew 

Trial. 

44.5.  Absence  from  high  water,  A  new 
trial  was  granted  becanse  the  complainant, 
having  a  good  defence,  was  prevented  by 
high  water  from  attending  the  court  and 
making  his  defence ;  Brooks  v.  Whistorij  7 
S.  &  M.  513. 

446.  A  hsence  from  sickness :  Parti/  mtist 
shoxo  dillgeuce.  If  a  defendant  fail  to  em- 
ploy an  attorney  and  to  subpoena  his  wit- 
nesses, he  cannot  have  a  new  trial  upon  the 
pTound  that  he  was  dangerously  sick  at  the 
time  at  which  the  trial  was  had,  and  could 
not.  therefore,  attend  to  his  cause ;  Cole  v. 
Hundley,  8  S.  &  M.  473 ;  see  also,  ante,  443. 
It  seems  it  is  no  gronnd  to  the  granting  of  a 
new  trial  by  a  court  of  equity,  that  a  judgment 
by  default  was  rendered  against  defendant, 
and  that  when  he  was  served  with  process,  he 
was  too  sick  to  attend  court,  and  so  contin- 
ued until  after  judgment ;  it  not  being  shown 
thai  the  defence  to  be  made  required  his  per- 
sonal presence,  and  could  not  have  been 
made  by  an  agent  or  attorney,  nor  that  an 
application  was  made  to  the  court  for  delay ; 
McDonald  v.  Myles,  12  S.  &  M.  279.  See 
ante,  443.     See  post,  461. 

446a.  Absence  of  'party  when  his  attorney 
is  sick.     See  ante,  296. 

8.    Wkere   Hotioe   is   Constniotive   only,  and 
Defendant  is  Absent. 

447.  Same.  Where  the  service  of  the  writ 
was  made  by  leaving  a  copy  at  the  residence 
of  the  defendant  when  he  was  absent  from  the 
State,  and  he  did  not  return  until  after  judg- 
ment by  default  was  entered  against  him.  and 
be  had  no  actual  notice  of  the  suit,  he  is  en- 
titled to  a  new  trial,  if  he  has  a  just  legal  de- 
fence to  a  part  of  the  demand,  which  the 
plaintiff  will  not  allow  ;  Jones  v.  Commercial 
Bank  of  Columbus,  5  H.  43.  And  the  rule 
is  the  same  if  the  writ  be  returned  "  exe- 
cuted," generally,  without  stating  that  it  was 
by  copy  left  at  his  residence,  if  it  be  proven 
that  in  fact  such  service  was  by  copy  and  not 
personal;  such  proof  does  not  contradict 
the  sheriff's  return,  but  only  shuws  how  it 
was  made  (citing  Jitmea  v.  CommerciaX  Bank, 
supra);  Lapiece  v.  Hughes,  2  C.  69;  S  P., 
Southern  Express  Co.  v.  Craft,  43  .M.  508. 
See  ante.  149  ;  post.  564. 

448.  Same:  Judgment  at  special  term  of 
tnhi'h  defendant  had  no  notice.  When  a 
party  has  constructive  notice  of  the  trial, 
but  no  actual  notice,  he  is  entitled  to  a  new 
trial,  if  the  judgment  be  unjust.  Hence, 
where  a  case  stood  for  trial  at  a  regular  term 
of  the  court,  held  at  a  time  fixed  by  law,  and 
a  special  term  wai  called  by  the  judge,  and 
the  suit  was  tried  in  the  absence  of  the  de- 
fendant, he  being  absent  from  the  county  and 
having  no  notice  of  the  special  term,  it  was 
held,  that  he  was  entitled  to  a  new  trial  upon 
his  showing  that  the  judgment  was  unjust ; 
JosUn  V.  Coffin,  5  H.  539. 


4.  Fraudulent  Betnm  of  Serrice  of  Prooeis ; 
Bad  Return ;  Ap^Maranoe  without  authority, 
at  grounds  for  New  Zrial. 

449.  Same.  A  new  trial  will  be  granted 
where,  in  fact,  there  was  no  legal  service  of 
process  on  the  defendant  at  law.  and  the  re- 
turn on  the  process  was  fraudulently  altered 
by  the  plaintiff's  attorney,  so  as  to  show  ser- 
vice, and  in  such  a  case  it  is  no  bar  to  the 
granti'  g  of  a  new  trial  that  the  judgment  was 
afterwards  aflBrmed  in  thf>  High  Court,  it  not 
appearing  from  that  record  that  the  fraudulent 
alteration  had  been  made,  for  the  affirmance 
of  a  void  judsrment  gives  it  no  validity  what- 
ever; Wilson  V.  Montgomery,  14  S.  &  M. 
205. 

450.  Return  of  service  on  foreign  judg- 
ment A  judgment  was  rendered  in  this  State 
on  a  record  of  a  judffment  from  another  State, 
and  the  defendant  tiled  his  bill  fur  relief  upon 
the  ground  that  there  was  no  service  of  process 
on  him  to  justify  the  rendition  of  the  foreign 
judsrment  against  him,  notwithstanding  the 
record  of  such  foreign  judgment  showed  stich 
service;  but  there  was  no  charge  of  fraud, 
nor  any  averment  that  the  process  was 
returned  served  by  mistake,  when,  in  fact,  it 
was  not  served  at  all :  Held  that  complainant 
was  not  entitled  to  relief;  that  if  the  defence 
could  be  made  available  at  all.  by  proof  that 
there  was  no  service  of  process  on  him,  it 
could  as  well  have  been  made  at  law  as  in 
equity ;  Scroggins  v.  Howarth,  \  C.  514. 

451.  Service  bad.  The  statute  directs  pro- 
cess on  express  companies  to  be. served  on 
the  president  or  other  head  of  the  corpora- 
tion, cashier,  treasurer.  &c.  (see  Process, 
2.5a).  The  summons  in  the  suit  at  law  against 
the  corporation,  was.  as  shown  by  the  return, 
served  on  •*  Jones,  agent  of  the  defendant," 
without  showing  that  Jones  was  one  of  the 
officers  on  whom  the  service  was  authorized 
to  be  made.  Judgment  by  default  final  was 
taken  against  the  corporation,  and  it  filed 
this  bill  for  a  new  trial,  alleging  the  above 
facts,  and  that  Jones  was  not  their  agent,  and 
that  it  had  a  good  defence  to  the  action,  and 
denying  that  it  had  any  notice  of  the  pendency 
of  the  suit  till  after  judgment :  Held,  that  the 
service  of  the  process  was  not  good,  and  did 
not  bring  the  corporation  within  the  jurisdic- 
tion of  the  court,  and  did  not  authorize  the 
rendition  of  any  judgment  whatever,  and  that 
a  new  trial  should  be  granted  ;  Southern  Ex- 
press Co  V.  Craft,  4.3  M.  o()8.    See  post.  466. 

452.  Appearance  without  authority.  Com- 
plainant's bill  iilleged  that  a  judgment  at  law 
had  been  rendered  against  him  as  endorser 
of  a  note,  in  a  suit  in  which  the  maker  and 
the  other  parties  to  the  note  were  also  joined. 
1'he  bill  claimed  a  new  trial  on  the  ground 
that  the  service  of  process  as  to  him  was  not 
sufficient,  and  that  he  had  no  knowledge  of 
the  pendency  of  the  suit,  and  that  two  attor- 
neys filed  a  plea  for  him.  without  his  authority 
or  knowledge,  and  that  due  notice  of  the  pro- 
test of  the  note  was  not  served  on  him,  as  he 
believes.  The  bill  did  not  set  up  any  other 
facts  attacking  the  justice  of  the  judgment, 
and  did  not  aver  that  the  attorneys  were  not 
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responsible  in  damages.  One  of  the  attor- 
neys, whose  names  were  siarned  to  the  plea, 
proved  that  it  was  filed  by  himsell'  or  the 
other  attorney,  at  the  request  of  the  maker 
of  the  note  The  other  attoraey  was  not  ex- 
amined :  UM,  that  complainant  was  not  en- 
titled to  relief;  Harris  v  Gwin,  10  S.  &  M. 
563. 
See  AxTORNgY  at  Law,  29,  30. 

5.  Fraud  as  Ground  for  a  Hew  Trial. 

453.  Granted  for  fraud  in  rendition  of 
judgment.  A  new  trial  will  be  granted,  or 
the  judgment  perpetually  enjoined,  where  it 
was  procured  by  fraud ;  Humphries  v.  Bar- 
tee,  10  8.  &  M.  282.  See  ante,  309,  303,  304. 
See  Judgment,  19. 

454.  Same.  The  rule  that  holds  a  party 
to  strict  diligence,  when  he  resorts  to  equity 
for  relief  against  a  judgment  at  law,  the  de- 
fence to  which  was  purely  legal,  is  fully 
complied  with,  where  the  complainant  seeks 
relief  against  a  judgment  rendered  on  a  trial 
of  the  right  of  property,  wherein  property 
claimed  by  him  was  adjudged  to  be  liable  to 
a  judgment  rendered  in  favor  of  a  third 
party,  and  which  judgment  is  void  for  fraud, 
upon  the  ground  that  the  judgment  against 
the  alleged  debtor,  and  under  which  the  pro- 
ceedings for  the  trial  of  the  right  to  the  prop- 
erty took  place,  was  rendered  on  a  feigned 
debt  to  a  plaintifif,  who  was  a  non-resident,  and 
liad  no  participation  or  kuoweldge  of  the  pro- 
ceedings; the  complainant  being  ignorant  of 
these  facts,  until  the  filing  of  the  bill ;  Hum- 
phries V.  Bartee,  10  8.  &  M.  282.  Digested 
more  fully  in  Judombnt,  16,  17,  18. 

455.  As  to  effect  of  negligence  of  applicant 
when  judgment  was  obtained  by  fraud,  see 
ante.  441. 

4J6.  Third  party  may  show  judgment 
fraudulent.  When  one  is  about  to  be  affected 
by  a  judgment,  to  which  *  he  is  not  a  party, 
his  remedy  is  in  chancery,  and  he  may  there 
show  that  it  was  obtained  by  fraud ;  Hum- 
phries V.  Bartee,  supra. 

6.  Hewly  Disoovered  Eyidenoe. 

457.  Rale :  Diligence.  It  seems  well  set- 
tled in  courts  of  equity,  as  well  as  in  courts 
of  law,  that  a  party  is  not  entitled  to  relief 
after  verdict,  upon  evidence  which  he  might 
with  ordinary  care  and  diligence  have  pro- 
cured and  used  on  the  trial  at  law;  Lee  v. 
Hooker,  7  8.  &  M.  601. 

When  there  is  a  complete  defence  at  law, 
which,  by  the  use  of  ordinary  diligence  and 
precaution,  might  have  there  been  mide 
available,  a  court  of  chancery  will  not  in- 
terpose to  grant  relief;  Semple  v.  McGata- 
gan,  10  8.  &  M.  98. 

And  if  the  grounds  on  which  relief  against 
a  judgment  at  law  is  sought,  were  known  to 
the  applicant  fur  a  new  trial,  when  the  trial 
at  law  took  place,  or  might  have  been  known 
by  the  use  ol  reasonable  diligence,  he  can  ob- 
tain no  relief  in  equity ;  Love  v.  Pass,  14  8. 
&  M.  158;  Porter  V.  Kilpatrick.'l  0.414; 
Jordan  v.  Thomas,  5  G.  72 ;  Leggett  v.  Mor- 
ris, 6  8.  &  M.  723.     ^tQpost,  460. 


But  a  new  trial  will  be  granted,  where  the 
complainant,  after  due  diligence,  was  unable 
to  discover  the  evidence  to  make  his  defence 
available  on  the  trial  at  law;  also,  where 
though  the  defence  was  available  against  the 
original  payee  of  a  note,  but  the  suit  was 
fraudulently  brought  in  the  name  of  an  endor- 
see who  has  no  interest  in  it,  and  the  fact  of 
his  want  of  interest,  was  not  discovered  till 
after  judgment;  Goad  v.  Hart's  Adminis- 
trator. 8  S.  &  M.  787.  See  ante,  454,  303, 
304. 

459.  Same :  Instance.  L.  recovered  a  jud  '- 
raent  at  law.  upon  a  contract  for  medical  ser- 
vices, by  which  he  bound  himself  to  ctire  the 
defendant  of  a  cancer,  if  the  latter  would 
submit  to  bis  treatment  and  follow  his  direc- 
tions, and  in  case  defendant  failed  to  do  so, 
L.  wa!^  to  have  the  contract  price.  The  de- 
fendant applied  for  a  new  tM:il,  upon  the 
ground  that  since  the  trial  he  had  submitted 
himself  to  the  examination  of  the  most  emi- 
nent physicians,  and  in  their  opinion  that  he 
had  never  been  afflicted  with  cancer.  He 
failed  to  show  why  these  opinions  were  not 
obtained  before  the  trial  at  law  :  Held,  he  was 
not  entitled  to  a  new  trial ;  Lee  v.  Hooker,  7 
S.  &  M.  601. 

The  defendant  soupht  relief  against  a 
judgment  at  law,  rendered  on  a  contract  with 
plaintiff,  by  which  he  was  to  pay  the  plaintiff' 
for  his  services  as  a  teacher,  the  sura  recovered 
in  the  judgment,  but  with  the  understanding 
that  the  amount  which  plaintiff  should  re- 
ceive from  day  scholars,  should  be  deducted. 
The  defendant  applied  for  a  new  trial,  upon 
the  ground  that  he  had  not  been  able,  until 
after  judgment,  to  find  the  list  of  day  schol- 
ars who  had  paid  the  plaintiff,  and  that  he 
had  since  found  it ;  and  that  the  sums  received 
from  that  source,  exceeded  the  price  that  the 
defendant  was  to  pay :  Held,  that  the  com- 
plainant was  not  entitled  to  relief,  because 
no  diligence  was  shown  in  attempting  to  pro- 
cure the  list  before  the  trial  at  law :  Semple 
v.  McGatagan,  10  8.  &  M.  98. 

460.  Apidicant  must  show  the  diligence. 
Relief  will  not  be  granted  against  a  judg- 
ment at  law,  on  the  mere  allegation  that  the 
grounds  of  defence  was  unknown  to  the  appli- 
cant at  the  time  of  the  trial  at  law ;  it  must 
also  be  shown  that  he  used  due  diligence  to 
discover  them,  or  that  the  discovery  could 
not  have  been  made  by  the  use  of  such 
diligence.  Hence,  where  the  surety  applied 
for  relief  in  equity  against  a  judirmeut  at 
law,  upon  the  ground  that  by  a  valid  contract 
between  the  creditor  and  the  principal,  delay 
in  payment  had  been  given  t^  the  latter,  and 
that  he  was  ignorant  of  the  defence,  at  the 
trial  at  law.  it  will  be  insufficient,  as  the 
surety  shoulit  have  shown  that  he  applied  to 
the  principal  before  the  trial,  for  an  explana- 
tion of  the  delay,  which  it  was  evident  to  the 
surety  had  been  given ;  Meek  v.  Howard  10 
8.  &  M.  502.  See  ante,  459.  See  also  ante,  74 

7.  Misodllaneoas. 

461.  Applicant  must  show  he  can  proba- 
bly succeed  if  new  trial  be  granted.  A  court 
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of  equity  will  not  grant  a  new  trial  where  the 
proof  shows  that  complainant  cannot  sacceed 
if  a  new  trial  were  granted  ;  Lindsey  v.  Sellers, 
4  C.  169.  And  where  the  application  for  a 
new  trial  is  bused  on  the  unavoidable  absence 
of  the  applicant  at  the  trial  at  law,^  he  must 
show  by  proof  to  a  high  degree  of 'certainty, 
the  valiaity  of  his  defence ;  and  if  that  de- 
fence rest  on  some  peculiar  law  of  one  of  the 
Sates  of  the  Union,  ne  must  show  to  the  court, 
by  evidence,  what  that  law  is ;  and  the  omis- 
sion to  do  so  cannot  be  removed  in  the  High 
Court:  McDonald  v.  Myles.  12  S.  A  M.  279. 
(This  instance  is  probably  not  correct  now, 
since  the  courts  are  required  to  take  ju- 
dicial notice  of  such  laws.) 

402.  Relief  against  a  confessed  judgment, 
A  complainant  seeking  relief  against  a  judg- 
ment at  law,  which  he  had  confessed  at  the 
defendant's  (the  plaintiff  at  law)  instance,  and 
upon  the  assurance  of  the  defendant  that  if 
it  were  incorrect  in  any  respect  it  should  be 
corrected,  must  show  by  proof  the  errors  in 
the  debt  on  which  the  judgment  is  based  ;  and 
in  such  a  case  he  will  be  held  to  as  strict,  if 
not  a  stricter,  showing  than  if  the  judirment 
had  been  rendered  against  his  consent ;  Boone 
y,  Poindexler,  12  S.  &  M.  640. 

463.  By  surety  setting  up  judgment  inter 
alios.  It  is  no  ground  to  relieve  a  surety  on 
a  claimant's  bond  (given  under  the  statute 
for  the  trial  of  the  right  to  property  levied 
on)  from  a  judgment  condemning  the  prop- 
erty to  be  sold  under  the  levy,  that  subse- 
quent to  the  judgment  against  him  a  decree 
had  been  rendered  in  a  court  of  equity  in  a 
suit  against  the  claimant,  aud  the  execution 
debtor,  by  which  a  mortgage  older  than  the 
judgment  under  which  the  levy  was  made, 
was  ordered  to  be  foreclosed.  This  decree  is 
not  binding  on  the  plaintiff  in  the  execution, 
who  recovered  the  judgment  against  the  ap- 
plicant, as  he  was  no  party  to  it ;  and  the 
question  which  is  right,  the  decree  itself,  or 
1  he  judgment  against  the  complainant,  can- 
not be  inquired  into  on  a  bill  bv  the  surety 
to  be  relieved  of  the  judgment ;  Love  v.  Pass, 
14  S.  &  M.  158. 

464.  Waiver  of  right  to  apply  for  a  new 
inal.  If  the  complainant  have  otherwise  a 
right  to  a  new  trial,  yet  if  he,  after  the  judg- 
ment at  law,  and  when  he  had  full  notice  of 
his  detence,  voluntarily  execute  a  forthcom- 
ing bond,  and  allow  it  to  be  forfeited,  whereby 
the  judgment  is  satisfied,  this  will  be  a  waiver 
of  bis  right  to  a  new  trial.  And  if  the  forth- 
coming bond  so  executed  and  forfeited,  be 
irregular,  it  will  make  no  difference,  as  a 
court  of  equity  would  have  no  more  power 
over  it  than  over  other  judgments  which  are 
merely  erroneous  ;  Eobb  v.  Halsey,  11  S.  & 
M.  140. 

465.  Failure  to  examine  witness*  It  is  no 
ground  for  a  new  trial,  that  a  witness  exam- 
ined on  the  trial  at  law,  did  not  state  a 
material  fact  about  which  he  was  interro- 
gated ;  Dams  v.  Pressler,  5  S.  &  M.  459. 

466.  Proceedings:  Decree.  In  this  case 
(see  ante,  451),  the  bill  was  filed  asking  for  a 
perpetual  injunction  against  the  judgment  at 


law,  and  "  for  other  and  further  relief."  The 
service  of  the  process  was  void.  The  court 
say  that  the  complainant  was  entitled  to  a 
perpetual  injunction,  but  inasmuch  as  both 
parties  were  then  in  court,  the  merits  of  the 
claim  and  the  defence  should  be  passed  on  by 
a  jury.  And  it  was  ordered,  that  the  injunc- 
tion be  perpetually  enjoined,  aud  a  new  trial 
granted,  with  permission  to  the  parties  to  use 
the  depositions  in  this  case  in  the  new  trial 
at  law,  and  such  other  evidence  as  either 
party  may  see  fit  to  introduce  ;  Southern  Ex- 
press Co,  v.  Craft,  43  M.  508. 

XXXV.  Parties. 

See  sub-division  Multifariousness. 

467.  Bill  lo  foreclose  mortgage :  Defend- 
ants. If  a  deed  in  trust,  given  to  secure  a 
debt,  require  that  the  creditor  should  convey 
land  to  the  debtor,  upon  his  paying  the  debt, 
the  assignee  of  the  creditor  cannot  maintain 
a  bill  to  foreclose,  without  procuring  the  con- 
veyance as  required ;  and  the  creditor  holding 
the  legal  title  should  be  made  a  defendant ; 
Catlett  V.  Bacon,  4  G.  269. 

Where  a  bill  is  filed  to  foreclose  a  mort- 
gage, by  an  assignee  of  several  of  the  notes 
secured  by  the  mortgage,  the  mortgagee  is  a 
necessary  party ;  and  a  decree  of  foreclosure 
made  without  making  him  a  party,  will  not 
deprive  him  of  the  security  on  the  mortgaged 
property,  for  the  note  which  he  still  holds  ; 
Archer  v,  Jones,  4  C,  583. 

468.  Same:  Juhior  encumbrance.  A  ju- 
nior encumbrancer  to  a  mortgage,  ought  to  be 
made  a  party  defendant  to  a  bill  to  foreclose, 
so  that  he  may  attend  to  taking  the  account, 
and  may  have  an  opportunity  to  redeem ;  but 
for  no  other  purpose.  If  he  do  not  offer  to 
redeem,  he  cannot,  under  cover  of  the  bill  of 
the  first  mortgagee,  have  his  own  mortgage 
foreclosed ;  Brown  v.  Nevitt,  5  C.  801. 

ISee  Mortgage,  31,  32,  32a. 

469.  Same :  Bill  by  heirs  and  distributees 
of  a  mortgagee.  Where  there  is  no  admin- 
istrator in  this  State,  and  the  foreign  admin- 
istrator is  not  chargeable  in  his  inventory 
with  a  debt  due  by  a  citizen  of  this  State, 
and  there  are  no  debts  due  by  the  deceased 
mortgagee,  the  distributees  may  bring  a  bill 
in  their  own  names,  to  foreclose  the  mortgage. 
And  the  rule  is  the  same,  where  there  has 
been  administration  here,  and  it  has  been 
closed  (citing  Moody  v.  Harper,  9  G.  599 ; 
Manly  v.  Kidd.  4  G  l4l ;  Wood  v.  Ford,  7 
G.  65  ;  Robb  v.  Griffin,  4  G.  579;  Archer  v. 
Jones,  lb.  583 ;  Farvets  Heirs  v.  Graves,  4 
S.  &  M.  707  ;  McRea  v.  Walker.  4  H.  453) ; 
HiU  V.  Boyland,  40  M.  618.  See  post,  473, 
484. 

470.  BUI  by  one  of  several  beneficiaries  in 
a  mortgage.  All  the  beneficiaries  in  a  mort- 
gage, where  several  separate  and  distinct 
debts  are  secured  by  it,  need  not  be  made 
parties  to  a  bill  to  foreclose.  It  will  be  suf- 
ficient if  one  or  more  of  them  file  a  bill  in  his 
or  their  name,  and  on  behalf  of  all  others 
who  may  come  in  and  prove  their  debts; 
Berry  v.  Bacon,  6  G.  318. 
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471.  Same:  As  to  eff'ect  of  decree  with 
^proper  parties  omitted,  see  Mortgage,  25. 

472.  Same :  Heirs  of  mortgagee  not  neces- 
sary parties.     See  Mortgage,  32a. 

473.  Bill  to  redeem.  The  heirs  of  a  mort- 
gagee may  maintain  a  bill  for  the  recovery 
of  the  personal  property  conveyed  in  it,  and 
for  its  hire,  and  for  an  account,  where  there 
is  no  administrator  of  the  mortgagor,  and  he 
has  been  dead  so  long  a  period  that  all  debts 
due  by  him  must  be  barred  by  the  statate  of 
limitations ;  Anding  v.  Davis,  9  G.  574.  See 
ante,  469.    Post,  4t4. 

474.  Bill  to  enforce  vendor^ s  lien.  All  the 
heirs  of  a  deceased  vendee  are  necessary 
parties  to  a  bill  to  enforce  the  vendor's  lien  ; 
and  their  liability  being  joint,  and  not  sev- 
eral, it  will  be  error  to  take  a  decree  against 
a  part  of  the  heirs  to  sell  their  share  to  pay 
the  whole  debt;  Poutm  v.  Oartman,  7  0.  133. 
And  the  administrator  of  a  deceased  vendee 
is  also  a  necessary  party;  Reedy  v.  Armi- 
stead,  2'G.  353.  In  a  bill  to  enforce  a  lien 
(if  such  exists)  on  land  sold  on  a  credit  by  a 
commissioner  in  chancery,  under  a  decree  to 
foreclose  a  mortgage,  the  original  mortfragor 
is  n<»t  a  necessary  party ;  Tooly  v.  Oridly,  3 
S.&M.493. 

475.  Parties  where  trust  deeds  are  in  liti- 
gcUion.  A  trustee  in  a  deed  in  trust  to  secure 
debts,  is  a  necessary  party  to  a  bill  by  a 
creditor  to  subject  the  property  to  the  pay. 
ment  of  the  debt;  Hill  v.  Boyland,  40  M. 
6L8. 

A  trustee,  who  by  the  terms  of  the  trust  is 
entitled  to  possession  of  the  trust  property, 
is  the  only  necessary  party  complainant  to  a 
bill  to  recover  possession  of  the  trust  prop- 
erty ;  Fergurson  v.  Applewhite,  lu  S.  Ac  M. 
301.  'J'he  trustee  and  the  beneficiaries  may 
also  unite  in  a  bill  to  recover  the  property ; 
MarhU  v.  Whaley,  4  G.  157. 

A  decree  on  a  bill  filed  against  the  trustee 
and  the  wife,  cannot  be  rendered  ordering  a 
sale  of  property  settled  in  trust  for  the  bene- 
fit of  a  married  woman  and  her  minor  chiU 
dren,  unless  the  children  be  made  parties  to 
the  bill ;  Prewett  v.  Land,  7  G.  495. 
,  476.  Bill  for  specific  performance.  Where 
a  vendor,  who  has  executed  a  bond  to  make 
title  upon  payment  of  the  purchase  money, 
has  transferred  one  of  the  notes  given  for  the 
purchase  money,  and  retained  the  other,  he 
must,  in  a  bill  to  procure  the  conveyance  of 
the  title  (which  is  vested  in  another),  to  his 
vendee,  in  order  to  enable  him  to  collect  the 
purchase  money,  make  both  the  vendee  and 
the  holder  of  the  transferred  note  parties  de- 
fendant; May  V.  Sulliva7i,  8  G.  541. 

If  the  obligor  in  a  bond,  conditioned  to 
make  title  to  land,  treat  the  contract  as  at 
an  end,  by  conveying  the  legal  title  to  a  third 
person,  the  obligee  cannot  maintain  a  bill 
against  such  third  person  for  a  specific  per- 
formance of  the  contract.  He  should  pro- 
ceed against  the  obligor,  if  alive;  and  if  dead, 
against  his  heirs.  Such  third  party  is  a 
stranger  to  the  contract,  and  in  no  way  bound 
to  convey  by  the  terms  of  the  title  bond; 
Hamnglon  v.  Pinson,  1  G.  30. 


CHAKCERY,  iXXV. 


477.  BUI  setting  up  claim  to  a  judgment 
Where  a  bill  is  filed  to  set  up  the  complain- 
ant's right  to  a  judgment  at  law,  whicn  has 
been  rendered  in  the  name  of  the  defendant 
to  the  bill,  the  judgment  debtor  is  a  neces- 
sary party ;  and  a  decree  rendered,  directing 
him  to  pay  the  judgment  to  the  complainant, 
will  be  a  nullity  as  to  him,  if  he  be  no  party 
to  the  suit ;  Clement  v.  Hawkins,  8  S.  &  M. 
339. 

478.  Bill  by  alienee  to  marshal  securities. 
See  ante,  398. 

479.  Creditor's  htU,  In  a  creditor's  bill  to 
collect  a  judgment  aeainst  several  defendants, 
it  is  not  necessary  that  all  the  defendants  in 
the  judgment  should  be  made  defendants.  It 
is  suflBdent,  if  such  of  there  as  are  interested 
in  the  property  songht  to  be  subjected  be 
made  defendants;  Shotwell  v.  Taliaferro,  3 
C.  105. 

Where  a  creditor  undertakes  to  set  aside  a 
sheriff's  sale  for  fraud,  on  the  ground  that  the 
purchaser  was  the  attorney  of  the  plaintiff  in 
execution,  the  latter  should  be  made  a  party 
to  the  bill ;  Foster  v.  Pugh.  12  S.  k  14.  416, 

See  sub-division  Creditor's  Bill,  ante,  130» 
et  seq.,  and  references  there  made. 

480.  Fraudulent  sale  under  trwft  deed. 
Where,  in  a  controversy  between  a  purchaser 
under  a  trost  deed,  and  a  purchaser  under  a 
junior  mortgage,  it  appeared  that  the  sale 
under  the  trust  deed  was  fraudulent,  as  to  the 
cestui  que  trust,  it  was  held  that  the  trust 
deed  was  not  satisfied  thereby,  and  that  no 
relief  could  be  granted  to  the  purchaser 
under  the  junior  mortgage  on  a  bill  wherein 
the  cestui  que  trust  was  not  a  party;  Law- 
rence V.  Hand,  1  C.  103. 

481.  Partnership  in  land:  Bill  to  settle 
accounts.  Both  the  administrator  and  the 
heirs  of  a  deceased  member  of  a  partnership, 
formed  for  the  acquinition  of  land,  and  not 
for  a  subsequent  sale  or  disposition  of  it  as 
stock  in  trade,  arc  parties  defendant  nece*. 
sary  to  a  bill  by  the  surviving  partner,  seek- 
ing tin  account  of  the  partnership,  and  to  en- 
force his  lien  on  the  lands  for  the  balance  doe 
him,  on  settlement  of  the  partnership  ac- 
counts, and  to  charge  the  personal  estate  of 
the  deceased  partner  for  any  balance  re- 
maining aftpr  the  lands  should  be  exhausted  ; 
DilwoHh  V.  Mayfield,  8  G.  40. 

482.  Bill  by  rtmainderm an  to  recover  s/a  ves. 
If  one  of  several  entitled  to  slaves  m  re- 
mainder, after  the  termination  of  a  life  estate, 
join  with  a  tenant  for  life  in  an  absolute  sale, 
he  is  not  a  necessary  party  to  a«  bill  by  the 
other  remaindermen  to  recover  the  slave  so 
sold ;  Stuart  v.  Swamy,  12  S.  &  M.  684. 

483.  Joinder  of  administrator  and  heir. 
The  administrator  and  heir  cannot  join  in  an 
original  bill  for  an  account  of  the  real  and 
personal  estate ;  Scott  v.  CalvUi,  3  H.  148. 

484.  BiU  by  widow  and  assignee  of  heir 
suing  for  slave.  The  widow  of  a  deceased 
person,  who  is  also  assignee  of  bis  heirs^  may 
sue  in  her  own  name  for  the  recovery  of 
slaves,  without  making  the  administrator  a 
co-complainant,  wliere  there  are  no  debts  doe 
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by  tbe  decedeDt;  Archer  v.  Jones,  4t  C.  ft83. 
See  ante.  469,  473.     Post,  495. 

48.1.  Suit  by  legatee  in  remainder.  Where 
the  execotor  had  delivered  slaves  to  a  legntee 
for  life,  this  is  a  full  act  of  administration, 
and  on  the  death  of  the  tenant  for  life,  those 
entitled  in  remainder,  may  sue  the  person  in 
possession  for  their  recovery,  without  making 
the  executor  a  party ;  Ih. 

486.  Heirs  parties :  Where  their  land  is  to 
he  affected.  Where  an  administrator  surren- 
dered the  title  deed  of  land  of  his  intestate, 
and  procured  the  vendor  to  make  another  deed 
to  creditors  of  the  estate,  in ,  satisfaction  of 
their  claims,  if  the  creditors  afterwards  file  a 
bill,  setting  up  that  the  land  was  theirs  by 
title  paramount  to  the  said  conveyance, 
the  heirs  of  the  intestate  are  necessary 
parties ;  lor  though  the  administrator  had  no 
•ight  to  surrender  their  land  to  pay  a  debt 
of  the  estate,  yet  they  might  be  willing  to  do 

0,  and  no  decree  affecting  their  right  to  the 
.and  ought  to  be  made  in  a  bill  to  which  they 
are  not  parties;  Pinson  y. Williams,  I  0.  64. 

487.  When  there  are  a  great  number  of 
persons  interested.  An  unincorporated  bank- 
mg  company,  consisting  uf  over  one  hundred 
members,  associated  for  banking  purposes, 
was  organized.  Each  stockholder  executed 
a  mortgage  on  his  individual  property,  to  se-. 
cure  his  subscription  for  stock,  and  also  to 
secure  the  general  liabilities  of  the  company. 
The  joint  agents  of  the  association  (viz.,  the 
president  and  directors),  for  the  conduct  of 
Its  affairs,  having  the  authority  to  do  so,  as- 
signed these  mortgages  to  secure  the  repay- 
ment of  a  loan  to  the  company.  A  bill  was 
filed  by  the  assignee  against  these  joint 
agents  and  one  of  the  stockholders,  to  foreclose 
the  mortgage  executed  by  that  stockholder, 
and  it  was  held  that  the  bill  made  the  neces- 
sary parties ;  that  if  all  the  members  of  the 
association  had  been  made  parties,  from  their 

freat  number,  the  bill  probably  would  never 
ave    reached   a    hearing;  Wall  v.   Doisge- 
rard,  11  S.  &  M.  574 

488.  Same:  Objection  to  grant  of  proper 
parties,  made  by  plea  or  answer.  And  when 
in  such  a  case,  ihe  articles  uf  partnership 
provide  for  an  annual  election  of  directors, 
and  the  creditor  more  than  a  year  after  he 
negotiated  the  loan,  filed  the  bill  to  fore- 
close, making  the  directors,  who  were  in 
office  when  the  loan  was  made,  defendants, 
it  was  held  on  demurrer  to  the  bill,  for  want 
of  pioper  parties,  that  the  denofurrer  could 
not  be  sustained,  upon  the  idea  that  these 
directors  were  out  of  office,  it  not  appearing 
that  there  had  been  a  new  election,  or  if 
there  had  been,  that  the  same  directors  were 
not  elected.  The  objecuon  that  they  were 
not  directors  in  such  a  case,  should  have 
been  made  by  plea  or  answer ;  lb, 

489.  Right  of  administrator  of  vendee  to 
he  made  party  to  a  bill  to  set  aside  the  sale. 
The  heirs  of  an  intestate  filed  a  bill  to  annul 
a  sale  of  theii*  realty,  made  under  a  judgment 
fraudulently  rendered  agaii  st  the  adminis- 
trator, and  bought  by  him  and  sold  by  him  to 
the  defendant,  who,  it  was  charged,  had  no- 


tice of  the  fraud.  After  *the  cause  wae  sub- 
mitted to  the  chancellor  on  final  hearing,  the 
administrator  (he  having  died  pending  the  bill) 
applied  to  be  made  a  party  defendant  to  the 
bill :  Held,  that  the  application  was  rightfully 
refused,  since,  if  the  complainant  recovered, 
that  decree  would  not  prejudice  any  defence 
which  the  last  administrator  may  have  against 
an  action,  by  his  intestate's  vendee,  to  recover 
the  purchase  money;  Gartman  v.  Pov/ns,  12 
S.  A  .M.  290. 

490.  Making  new  parties.  As  often  as  it 
is  discovered  that  other  persons,  not  parties, 
are  interested  in  the  suit,  they  should  be 
made  parties ;  Carman  v.  Watson,  1  H.  333. 
See  ante.  156. 

491.  Same:   Where  ruw parties  disclosed 

in  a  .     Where  the   answer  of  an  as 

signee  in  bankruptcy  of  the  mortgagee,  to  a 
bill  to  foreclose  tne  mortgage,  states  that  he 
sold  the  equity  of  redemption  to  — r— ,  not 
disclosing  any  vendee,  it  shows  that  no  sale 
was  made,  as  to  make  a  sale,  a  vendee  is 
necessary ;  and  the  court  may  proceed  to 
trial  without  making  such  alleged  purchaser 
a  party  ;  Dennistoun  v.  Potts,  4  0.  13. 

492.  Effect  of  defect  of  parties :  Case  in 
judgment.  The  Court  of  Chancery  will  not 
entertain  a  bill,  which,  owing  to  a  defect  in 
the  parties,  can  administer  but  partial  justice 
to  the  persons  interested ;  and  hence,  if  bv 
the  terms  of  the  contract  for  the  sale  of  land, 
it  may  be  rescinded  on  certain  conditions,  the 
vendee  paying  the  vendor  a  stipulated  rent, 
a  bill  fur  a  rescission  cannot  be  maintained, 
without  making  the  person  then  entitled  to 
receive  the  rent  a  party  to  the  suit ;  Bibb  v. 
Wilson,  2  G.  624. 

493.  Reason  for  omitting  a  necessary 
party.  If  a  bill  filed  against  one  of  several 
sureties  in  a  judgment,  for  the  purpose  of 
collecting  it.  aver  that  the  complainant  is  in- 
formed that  the  other  sureties  are  dead,  and 
that  their  representatives  are  unknown  to 
him,  it  will  be  j)nma/acf'c.  a suflBcien treason 
for  omitting  them  from  the  bill ;  Davis  v. 
Hoopes.  4  (i.  1 73. 

494.  When  bill  considered  as  filed  by  or 
against  a  party  in  txoo  characters.  Where  a 
bill  is  filed  by  a  complainant  to  restrain  the 
collection  of  a  judgment  against  him  individ- 
ually and  as  administrator  of  another,  it  will 
be  intended  that  the  complainant  filed  it  in 
both  characters ;  and  if  a  bill  be  afterwards 
filed  against  him  to  collect  ihut  judgment — 
it  having  been  barred  by  the  statute  of  limi- 
tations during  the  injunction— that  bill  will 
also  be  considered  as  filed  against  him  in  both 
characters ;  lb. 

49.1.  When  surviving  husband  may  sue  for 
w'fe's  debt.  The  surviving  husband,  where 
the  wife  has  left  no  issue,  may  maintain  a 
suit  in  equity  in  his  individual  capacity,  to 
collect  a  mortgage  debt  due  the  wife  by  a 
former  guardian,  where  there  are  no  subsist- 
ing debts  against  her  ;  and  the  guardian  will 
not  be  permitted  to  defeat  the  suit  by  show- 
ing that  there  will  be  an  indebtedness  of  the 
wife  to  him  on  a  final  settlement  of  the  guar- 
dianship accoants  in   the   Probate    Court ; 
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Ratlifw  Davis,  9  G,  107.     See  ante,  469, 
473,  484. 

496.  Defendants  tmproperli/ joined :  Ca^e 
in  judgment.  Where  there  is  no  privity  be- 
tween the  defendants,  each  being  an  entire 
stranger  to  the  liability  of  the  other,  and 
sought  to  be  charged  on  dififerent  grounds  and 
for  different  amounts,  they  cannot  be  joined 
in  the  same  bill.  Hence;  a  bill  cannot  be 
maintained  against  the  surety  of  an  adminis- 
trator ad  colligendum,  who  is  liable  only  for 
the  principal  and  interest  of  the  trust  fund  ; 
and  also  against  a  person  who  upon  the  death 
of  the  collector,  succeeded  to  his  estate,  and 
who  is  sought  to  be  charged  with  the  profits 
made  by  the  use  of  the  trust  fund  by  the  col- 
lector in  his  lifetime,  and  by  the  successor 
since  his  death  ;  Boyd  v.  Swing,  9  G.  182. 

XXXVI.  Partition. 

See  Partition. 

497.  Right  of  tenants  in  common  to  claim. 
Partition  is  a  right  which  one  tenant  in  com- 
mon has  a  right  to  claim  against  another  at 
any  time ;  Higginhoitom  v.  Short,  3   C.  161. 

498.  Sale  for  partition.  If  the  property  be 
of  such  a  character  that  it  cannot  be  equally 
divided,  the  court  will  order  a  sale  and  divide 
the  proceeds ;  lb. 

As  to  power  to  sell  infant's  land  for  parti- 
tion, see  ante,  223. 

499.  Not  granted  unless  title  be  clear.  Par- 
tition will  not  be  granted  unless  complain- 
ant's title  be  clear  and  undisputed ;  if  it  be 
denied,  or  is  suspicious,  the  court  will  not 
interfere  until  complainant's  title  is  estab- 
lished at  law ;  Shearer  v.  Winston,  4  G-. 
149. 

500.  Payment  of  rent  no  estoppel  to  deny 
title.  The  defendant  in  a  bill  fur  partition 
was  a  half  owner  of  the  land,  and  in  posses- 
sion, and  supposing  the  complainant  to  be  the 
owner  of  the  other  half,  he  paid  him  rent; 
Beld,  this  did  not  prevent  him  from  denying 
complainant's  title  in  a  suit  for  partition  ; 
Jb. 

601.  Title  of  both  parties  mvM  be  clear.  A 
court  of  equity  will  not  decree  partition  un- 
less the  title  of  both  parties  be  clear;  and  it 
will  not,  therefore,  set  aside  a  prior  partition 
in  behalf  of  a  party  who  has  a  clear  title,  at 
the  instance  of  a  party  claiming  a  doubtful 
and  controverted  title ;  Hassam  v.  Day,  10 
G.  392. 

502.  Leave  to  establish  title  at  law  not 
granted  urdtss  applied  for.  W  here  a  com- 
plainant, seeking  partition,  goes  to  final  hear- 
ing upon  the  merits  of  his  case,  the  court  will 
not,  of  its  own  motion,  retain  his  bill  to  give 
him  an  opportunity  of  establishing  his  title  at 
law ;  if  he  desires  his  bill  retained  for  that 
purpose,  he  should  apply  for  it ;  lb. 

6(>2a.  Parties  must  be  in  possession.  Par- 
tition of  land  can  only  be  made  between  per- 
sons in  the  actual  or  constructive  possession 
of  the  land  ;  other  claimants  must  establish 
their  rights  by  suit,  and  obtain  actual  seisin 
before  they  can  demand  possession.  Hence, 
a  mortgagee  in  possession,  is  the  proper  party 


to  make  partition  with  his  co-tenant ;  and 
when  partition  is  made,  the  mortgage  on  the 
undivided  moiety,  attaches  in  severalty  to  the 
part  assigned  to  the  mortgagee ;  Price  v. 
Crone,  44  M.  571. 

XXXVn.  Partnership. 

503.  Asto  remedies  between  partners^  see 
Partnership,  53,  et  seq. 

.503a.  Same.  E.  &  H.  were  partners  and 
merchants,  and  E.  &  C.  were  partners  in 
the  practice  of  the  law,  at  the  same  place  ; 
E^  &  H.  sold  to  K.  &  0.  goods.  H.  be- 
came bankrupt,  and  G.  was  appointed  as- 
signee :  Held,  that  there  being  no  legal  rem- 
edy to  enforce  demands  existing  between  these 
firms,  it  is  competent  for  E.,and  the  assignee 
of  H.,  to  recover  in  equity  a  moiety  of  the 
amount  due  from  E.  &  C.  to  E.  &  H.  ; 
Chapman  v.  Evans,^4t  M.  113. 

xxxviH.  Pleadings. 

See  sub -divisions  Answer.  Amendment. 
Demurrer.  Bill  of  Review.  Supplemental 
Bill.      Multifariousness. 

1.    Certainty  in  Fleadingi,  and  Cona traction  of. 

504.  Pleadings  must  be  certain.  Every 
fact  necessary  to  complainant's  right  to  re- 
cover must  be  alleged  with  accuracy  and 
clearness,  and  with  certainty  as  to  material 
circumstances  of  time,  place,  <fcc. ;  uncertain 
and  ambiguous  allegations  will  be  construed 
most  sironglv  against  the  pleader ;  Warner 
V.  Warner,  4  G.  547  ;  S.  P.,  Farr  v.  Fan\ 
5  G.  597.  The  pleadings  in  chancery  must 
be  as  certain  as  at  law  ;  Prestidge  v.  Pendle- 
ton, 2  0.  80. 

505.  Construction  of  uncertain  pleadings  : 
Taken  most  strongly  against  the  pleader.  The 
pleadings  are  to  be  taken  most  strongly 
against  the  pleader,  for  he  is  presumed  to  set 
out  his  case  in  his  pleadings  as  favorable  as 
possible  to  himself;  City  of  Natchez  v.  Minor, 
9  S.  &  M.  544  ;  Warner  v.  Warner,  4  G. 
547 ;  Oihson  v.  Foote,  40  M.  7b8.  See  ante, 
174a.     Post,  508. 

506.  Illustrations  of  the  rfde  cw  to  certainty. 
An  averment  in  a  bill  in  equity  filed  for  a 
new  trial  at  law,  that  the  complainants  '^are 
of  opinion"  that  the  note  upon  which  the 
judgment  was  rendered  was  altered,  is  too 
vague  and  indefinite,  even  if  confessed,  to 
authorize  a  decree  ;  Carter  v.  Lynuin,  4  G. 
171. 

And  in  a  bill  to  foreclose  a  mortgage,  the 
amount  of  the  mortgage  debt  should  be 
stated,  or  an  excuse  given  for  the  failure  to 
do  so ;  Prestidge  v.  Pendleton,  2  0. 80. 

And  so  if  a  vendee  seek  a  rescission  upon 
the  ground  of  a  defect  in  the  title,  he  must  set 
out  in  his  bill  the  nature  of  the  defect  com- 
plained of;  a  general  allegation  that  the 
vendor  has  no  title  will  not  do ;  Alexander  v. 
Moye,  9  G.  640. 

507.  Same.  In  a  bill  by  a  femme  covert 
to  annul  a  sale  of  a  slave  made  jointly  by  her 
and  her  husband  during  her  infancy,  it  is  not 
necessary  that  she  should  set  out  the  partico- 
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lar  manner  in  which  she  acquired  title,  nor  to 
show  in  what  state  her  title  vested.  Jt  is 
sufficient  if  the  bill  allege  generally  that  the 
slave  was  the  sole  and  separate  property ; 
Cason  V.  Huhhard,  9  G.  35.  And  when  a 
bill  is  filed  on  the  theory  that  a  decfased 
person  had  only  a  life  estate  in  slaves,  under 
a  distribution  made  to  her  as  a  widow,  in  the 
State  of  Virginia,  and  the  record  of  distribu- 
tion says  nothing  about  what  estate  is  vested 
in  the  widow,  if  the  bill  allege  that  by  the 
laws  of  Virginia  she  was  entitled  to  a  life  estate 
only,  this  will  be  a  sufficient  averment  that 
her  estate  in  the  slaves  was  only  a  life  es- 
tate ;  Archer  v.  Jones^  4  C.  583. 

And  so  in  a  bill  to  enforce  specific  perform- 
ance of  articles  of  partnership,  if  the  com- 
tplainant  show  that  he  was  to  raise  subscrip- 
tions and  secure  patronage  for  a  college,  in 
which  he  and  defendant  were  to  be  partners, 
and  that  he  had  been  diligent  in  performing 
his  part  of  the  agreement  until  prevented  by 
the  defendant,  it  will  be  a  sufficient  averment 
of  performance  by  him ;  Whitworth  v.  Harris^ 
40  M.483. 

And  so  if  the  facts  stated  in  a  bill  obviously 
amount  to  fraud,  a  direct  averment  of  fraud 
is  unnecessary ;  Parham  v.  Randolph^  4  U. 
435. 

See  Fraudulent  Assignments,  13. 

A  bill  for  divorce  which  charges  adultery 
by  the  defendant  as  follows  :  •'  That  the  de- 
fendant, at  various  times  and  on  various 
occasions  since  the  marriage,  committed 
adultery  with  a  servant  girl  of  complainant's, 
and  other  females."  is  bad,  fur  vagueness  and 
nncerlainty.  But  where  reasonable  certainty 
can  be  otherwise  obtained,  the  courts  favor 
the  omission  of  the  name  of  the  party  with 
whom  the  adultery  is  alleged  to  have  been 
committed  ;  Farr  v.  Farr,  5  G.  597. 

508.  Ipstances  of  pleadings  construed 
against  the  pleader.  Where  an  assignee  of 
a  bond  secured  by  mortgage  filed  a  bill  to 
foreclose  the  mortgage,  and  the  defence  was 
that  the  mortgagor  had  settled  the  debt  with 
the  mortgagee,  the  failure  of  the  mortgagor 
to  deny  notice  of  the  assignment  when  he 
made  the  settlement,  was  held  a  strong  pre- 
sumption that  he  had  such  notice;  City  of 
I^atchez  v.  Minor ^  9  S.  &  M.  544.  See  ante, 
505,  174a. 

5(18a.  BiU  need  only  state  a  prima  facie 
cof^e.  It  is  always  good  pleading  to  make  a 
prima  facie  case,  and  leave  matters  of  defence 
to  come  from  the  other  side.  Hence,  in  a 
bill  to  enforce  a  vendor's  lien,  it  is  not  neces- 
sary to  aver  that  the  vendor  took  no  security 
for  the  purchase  money ;  Dodge  v.  Evans,  43 
M.  570. 

509.  Contradictory  averments  in  the  hill 
That  the  bill  on  its  face  gives  two  contradic- 
tory accounts  of  the  same  transaction  as 
absolutely  true,  is  not  evidence  of  moral  or 
le^al  fraud  ;  but  on  a  special  demurrer  based 
on  that  ground,  the  court  would  compel 
the  complainant  to  elect  which  statement  he 
woald  adopt  J  MurrtU  v.  Jones,  40  M.  565. 
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2.    Title  mnit  be  Stated,  Correspondence  ot 
Allegata  and  Probata, 

510.  Complainant  can  have  relief  only  on 
title  stated  tn  the  bill:  Allegata  and  probata 
must  correspond.  A  bill  should  be  framed  so 
as  to  put  in  issue  the  facts  essential  to  the 
relief;  Cames  v.  Hubbard,  2  S.  &  M.  108. 
The  allegata  and  probata  must  correspond. 
The  plaintiff  cannpt  set  up  in  his  bill  a  title, 
and  the  defendant  cannot  set  up  in  his  answer 
a  defence,  and  rely  on  a  different  title  or 
defence  in  the  proof,  and  in  the  argument; 
Armstrong  v.  Stovalh  4  C.  27.T  ;  Bates  v. 
Bates,  VV.  356;  Baygents  v.  Beard,  41  M, 
531 ;  Bowman  v.  O'Reilley,  2  G.  261  ;  Faih- 
eree  v.  Fletcher,  lb.  265  ;  Bacon  v.  Ve^Uress, 
3  id.  158.     JSee  ante,  204. 

511.  Same:  Instances  in  relatv  n  to  the 
hill*  If  the  complainant  sets  forth,  as  the 
basis  of  his  claim,  an  instrument  which  he 
alleges  is  a  deed  of  gift,  and  prsys  for  relief 
on  it  as  such,  he  cannot  claim  a  decree  by  in- 
sisting on  the  trial  that  it  is  a  will  ;  Bates  v. 
Bates,  W.  356.  And  so,  if  in  the  bill  he  claim 
title,  under  a  de<  d  conveying  the  property 
to  his  fatber  during  life,  remainder  to  him- 
self, and  he  fail  lo  establish  his  deed,  he  can- 
not recover  upon  proof  that  the  father  was 
in  possession  at  his  death,  and  that  the  com- 
plainant is  entitled  as  heir  of  the  lather ; 
Kidd  V.  Manly,  4  G.  141.  And  so,  if  a 
deed  be  attacked  in  the  bill,  on  the  ground 
of  undue  influence  in  obtaining  it,  it  can- 
not be  set  aside  for  being  voluntary,  and 
an  unreasonable  provision  for  the  wife ; 
Baygents  v.  Beard,  41  M.  531.  And  so, 
proof  that  the  property  in  controversy  was 
purchased  by  the  use  of  the  funds  of  a  part- 
nership, of  which  the  complainant  was  a 
member,  will  not  sustain  a  bill  alleging  that 
it  was  purchased  with  his  individual  funds; 
Bowman  v.  O'Riilley.  2  G,  261.  And  so,  if 
the  bill  attacked  merely  the  legality  of  the 
emancipation  of  a  slave,  this  will  not  authorize 
the  legality  of  his  residence  in  another  State, 
to  be  questioned  ;  Shaw  v.  Brown,  6  G.  247. 
And  so,  v.here  a  bill  was  filed  to  enforce  a  ven- 
dor's lien  against  sub-vendees,  and  the  bill 
attacked  an  agreement,  which  was  set  up  as  a 
satisfaction  of  the  debt,  upon  the  grounu  that 
it  was  only  conditional,  and  did  not  amount 
to  satisfaction,  the  complainant  cannot  re- 
covpr  by  showing  that  the  agreement  was 
absolute  and  unconditional,  yet  was  fraudu- 
lent and  void;  Cames  v.  Hubbard,  2  8.  &  M. 
108.     See  ante,  204. 

512.  Instances  in  relation  to  the  answer. 
If  the  parent  sue  the  child  to  recover  posses- 
sion of  a  slave,  which  he  has  delivered  to  the 
child  upon  his  marriage,  allesring  that  such 
delivery  was  by  way  of  a  loan,  and  the  child, 
in  his  answer,  deny  the  loan,  and  assert  that 
the  delivery  was  made  in  pursuance  of  a  gift 
made  to  the  child  by  a  third  person,  and  if 
this  asserted  title  of  the  child  be  proved  to 
be  unfounded,  he  will  not  then  be  permitted 
to  set  up,  on  the  trial,  that  under  the  circum- 
stances, the  delivery  of  the  slave  by  the 
parent  was  a  gift;  Fatheree  v.  Fletcher,  2  G. 
265. 


Digitized  by 


Google 


898 


CHANCERY,  XXXVIH. 


And  if  a  sorely  be  sned,  and  he  rely  in  his 
answer,  npon  an  absolute  discbarge  of  both 
the  principal  and  himself,  by  a  novation  of 
the  debt  by  the  principal,  he  cannot  at  the 
hearing  insist  that  the  facts  show  a  discharge 
to  him,  on  account  of  forbearance  of  suit 
granted  to  the  principal,  without  the  surety's 
consent ;  Bacon  v.  Ventress,  3  G.  158. 

The  defendant  cannot -rely  on  the  trial,  on 
a  defence  inconsistent  with  the  title  which  he 
sets  up  in  himself  in  the  answer;  Harney  v. 
Morton,  7  G.  411. 

513.  Instance  held  not  to  he  a  variance.  A 
bill  was  filed  by  one  co-partner  against  two 
defendants,  whom  he  alleged  were  his  part- 
ners, and  together  were  entitled  to  one-half 
the  partnership  property  and  liable  for  one- 
half  the  debts  ;  and  it  appeared  by  the  answer 
of  both  defendants  and  the  proof,  that  one 
of  the  defendants  was  not  a  partner  :  Held, 
that  the  complainant's  bill  ought  not  to  be  dis- 
missed, upon  the  ground  that  it  did  not  cor- 
respond with  the  proof,  but  that  he  was  enti- 
tled to  a  decree  against  the  defendant,  who 
was  a  partner,  for  such  sum  as  the  proof 
showed  was  due ;  Ba^s  v.  Taylor,  5  G.  342. 

514.  Relief  mud  be  in  the  scove  of  the  bill. 
Parties  are  only  entitled  to  sucn  relief  as  is 
within  the  scope  and  frame  of  their  bill ;  and 
hence,  if  a  bill  be  filed  by  a  cestui  que 
trust  against  the  trustee  and  one  of  the 
cestuis  que  trust,  seeking  to  hold  the  trustee 
liable  for  the  profits  of  the  trust  estate,  and 
to  recover  possession,  and  procure  a  division 
of  the  trust  estate,  and  it  be  shown  by  the 
proof  that  the  trustee  is  not  liable  to  account, 
the  profits  having  been  received  by  the  cestui 
que  trustf  who  is  a  defendant,  a  decree  cannot 
be  rendered  against  such  cestui  que  trust ; 
Tucker  v.  Cocke,  3  G.  184. 

And  so,  if  a  bill  be  filed  to  foreclose  a 
mortgage,  and  it  be  shown  there  was  an 
agreement  to  execute  a  mortgage,  and  that  a 
mortgage  was  executed  and  tendered,  and 
rejected  because  not  in  accordance  with  the 
agreement,  the  court  will  not  on  that  bill  de- 
cree a  specific  performance  of  the  agreement 
to  execute  a  mortgage,  nor  reform  the 
mortgage  so  as  to  make  it  comply  with  the 
agreement ;  Adams  v.  Johnson,  41  M.  258. 

515.  Relief  cannot  be  granted  on  a  fact 
stated  in  bill,  but  not  as  a  ground  for  relief. 
A  decree  cannot  be  made  upon  a  fact  stated 
in  the  bill,  if  it  be  not  stated  therein  as  a 
ground  for  relief,  and  no  relief  be  asked  for 
on  it,  but  the  relief  is  asked  upon  an  en- 
tirely diff*ereht  ground.  Hence,  if  in  a  bill 
by  the  heirs  of  the  husband  against  the  wife, 
to  set  aside  a  deed  made  by  the  husband  to 
the  wife,  on  the  ground  that  it  was  obtained 
by  the  undue  influence  of  the  wife,  it  be  stated, 
that  one  of  the  complainants  sold  out  where  he 
lived  and  removed  at  the  husband's  request, 
to  a  place  near  the  latter,  upon  the  husband's 
promise  to  compensate  him  for  the  losses 
occasioned  by  tne  sale  and  removal,  but  no 
amount  of  damages  is  stated  and  no  relief  is 
prayed  for  in  the  bill,  in  respect  to  such 
damages,  but  the  relief  ia  asked  for  solely  on 
the  ground  of  undue  influence,  the  court  can- 


not, on  sustaining  the  deed,  give  relief  to  thtt 
complainant  by  decreeing  to  him  a  sum  to 
compensate  for  such  losses ;  Baygents  v. 
Beard,  41  M.  531. 

3.  Xiioellaseous. 

516.  Prayer  of  general  relief.  If  the 
prayer  be  for  specific  relief,  or  for  general 
relief,  any  relief  may  be  granted  which  the 
facta  alleged  and  proven  will  justify,  though 
inconsistent  with  the  specific  relief  asked  for; 
Dease  v.  Moody,  2  G.  617  ;  S.  P.,  Dodge  v. 
Evons,  4.3  M.  5  <0. 

517.  Presumption  against  party  failing  to 
make  discovery.    See  ante,  1  i4a. 

518.  Setting  up  statute  of  limitations  by 
demurrer.    See  ante.  165, 166, 

519.  Plea  of  the  statute  of  limitations.  The 
Statute  of  Limitations  of  1844  does  not  in 
terms  apply  to  suits  in  chancery,  but  its 
spirit  and  substance  will  be  applied  by 
courts  of  equity  to  analogous  cases  pending; 
therein  ;  and  hence,  it  is  unnecessary  that  the 
statute  should  be  technically  pleaded  in 
chancery  ;  it  will  be  sufficient  if  the  substan- 
tial matter  which  constitutes  the  bar,  be  set 
out  (citing  Mandeville  v.  Lane,  ^  C  312; 
Ooffv.  Bobbins,  4G.  153]  ;  Mitchell  v.  ^yood^ 
son,  8  G.  567.  But  the  aefendant  must  dis- 
tinctly show  by  demurrer,  plea,  or  answer, 
that  he  intends  to  rely  upon  the  statute,  even 
though  the  bill  show  on  its  face  the  bar 
has  attached ;  Wilkinson  v.  Flcnoers,  8  G. 
579. 

'  A  plea  setting  up  the  statute  of  limitations 
to  a  bill  to  foreclose  a  mortgage,  which  seta 
up  the  bar  of  the  mortgage  debt,  without 
setting  up  the  possession  by  the  mortgagor 
of  the  property,  after  the  forfeiture  of  the 
condition  of  the  mortgage  for  a  period  suffi- 
cient to  bar  an  action  for  its  recovery,  is  bad ; 
lb. 

520.  PleoA  in  abatement.  Pleas  in  abate- 
ment in  chancery  must  be  framed  with  the 
same  strictness  required  at  common  law. 
They  must  also  be  sworn  to.  Where  a  tem- 
porary disability  of  the  plaintiflf  to  sue  is 
pleaded  in  abatement,  the  plea  should  con- 
clude with  the  prayer  "that  the  bill  remain 
without  day  till  the  disability  be  removed," 
and  not  for  a  dismissal  of  the  bill ;  Beck  v. 
Beck,  7  G.  72. 

621.  Bo7iafide  purchase :  How  defence  set 
up.  The  same  strictness  in  setting  up  the 
defence  of  a  bona  fide  purchase  for  a  valuable 
consideration  without  notice,  is  not  required 
when  made  in  answer  as  when  made  in  a  plea. 
The  answer  need  not  aver  that  the  whole  of 
the  purchase  money  was  paid  before  notice  of 
defect  in  the  title;  Scrvis  v.  Beatty,  3  G.  52. 
An  answer  setting  up  the  defence  of  a  bona 
fide  purchase  for  a  valuable  consideration, 
which  avers  that  the  defendant  purchased  and 
paid  for  the  properly  in  good  faith,  without 
any  notice  in  fact  or  in  law,  of  the  claim  of 
complainant,  or  of  the  claim  or  interest  of  any 
person  in  conflict  with  the  absolute  ownership 
of  his  vendor,  is  sufficiently  explicit  and  full ; 
Wyse  V.  Dandridge,  6  G.  672. 
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A  pnrchaser  relying  upon  want  of  notice, 
must  deny  it ;  Stanton  v.  Orecn,  5  G.  576. 

522.  Facts  admitted  not  traversable.  Facts 
admitted  by  the  pleadings  cannot  be  contro- 
verted by  tne  evidence  ;  proof  is  admissible 
only  to  settle  facts  disputed  between  the  par- 
ties; ParJchurst  v.  He  Grow,  2  C.   134. 

523.  Bill  to  set  aside  sale :  What  property 
embraced  in  decree.  W'here  a  bill  is  filed 
against  a  resident  to  set  aside  a  sale  made 
under  a  mortgage  in  another  State,  and  to 
subject  the  property  to  a  debt  of  a  non-resi- 
dent debtor,  the  court  cannot,  as  if  it  were  a 
foreign  attachment  bill,  embrace  in  the  decree 
of  sale,  after  setting  aside  the  mortgage,  other 
personal  property  in  the  hands  of  tlie  resident 
defendant  which  belongs  to  the  non-resident 
debtor  ;  Trotter  v.  White,  4  C.  88. 

XXZIZ.  Practice. 

524.  Accounts:  Practice  in  relation  to 
stating  and  exctptiotis  thereto.  See  sub-divi- 
sions Accounts  and  Accounting,  on^e,  7»  et 
seq.y  and  Commissioner  and  Commissioner's 
Sales,  104,  etseq. 

525.  Amendments  to  pleadings.  See  sub- 
divisions Amendment,  ante,  \l\post,  Sup- 
plemental Bill. 

526.  The  answer.  See  sub-division  Answer, 
aiitey  21,  et  seq. 

627.  Appeals.  See  sub-divisioa  Appeals, 
ante,  37. 

628.  Assistance,  writ  of.  See  sub-division 
Assistance,  Writ  of.  ante,  53. 

629.  Commissioner  and  commissioner's 
sales.    See  that  sub-division,  ante.  100. 

630.  Cross  bill.  See  thai  sub-division,  ante, 
133. 

531.  Decrees.  See  that  sub-division,  antt^ 
136. 

532.  Demurrer.  See  that  Sub-division, 
ante,  157. 

533.  Dismissal  of  bill.  See  that  sub-divi- 
sion, ante,  174. 

534.  Exhibits.  See  that  sub-division,  an/c, 
189. 

635.  Guardian  ad  litem.  See  Infants. 
See,  also,  sub-division,  Infants. 

536.  Injunctions.  See  that  sub-division, 
ante,  224. 

537.  hsue  to  a  jury.  See  that  sub-division, 
ante,  283. 

538.  Objections  to  jurisdiction.  See  sub- 
division Jurisdiction,  ante,  360,  361. 

539.  Petitions  A  petition  in  many  respects 
resembles  a  motion,  and  there  seems  to  be 
no  positive  or  precise  boundaries  between 
them.  But  petitions  are  usually  resorted  to 
where  a  fuller  statement  is  required  than 
can  be  conveniently  contained  in  a  motion. 
Yet,  either  the  one  or  the  other,  is  proper 
only  when  there  is  a  cause  pending  in  court ; 
or  in  a  matter  over  which  a  court  of  chan- 
cery hfis  jurisdiction,  under  some  special 
aathority  conferred  by  statute,  and  which 
directs  that  the  jurisdiction  so  conferred, 
shall  be  exercised  in  a  summary  manner 
upon  petition  ;  HiU  v.  Richards,  11  S.  AM. 
194. 

540.  Same:  Case  in  judgment.    After  a 


bill  in  chancery  has  been  dismissed  (and 
after  the  expiration  of  the  term  at  which  ihe 
dismissal  was  entered),  it  is  no  longer  in 
court,  and  the  jurisdiction  over  it  is  at  an 
end,  and  the  chancellor  cannot  entertain  any 
petition  or  motion  in  relation  to  it.  Hence, 
after  such  judgment,  a  receiver  who  had 
been  appointed  pending  the  bill,  cannot  file  a 
bill  for  his  compensation,  against  a  person 
who  purchased  the  property  which  he  had 
held  as  receiver,  and  to  whom  he  had  de- 
livered it.  The  court  is  without  jurisdiction 
to  entertain  it ;  whether  the  remedy  was  at 
law  alone,  or  whether  he  could  get  relief  by 
original  bill,  was  not  decided  ;  lb. 

541.  Same.  Nor,  after  dismissal,  can  the 
court  make  an  order  requiring  parties  in  pos- 
session of  the  property,  which  was  the  sub- 
ject of  the  litigation,  and  which  they  held 
under  a  bond  given  to  procure  an  injunction 
against  its  sale,  to  deliver  it ;  the  remedy  then 
is  on  the  injunction  bond  (citing  Hill  v.  Rich- 
ards, supra) ;  Starke  v.  Lewis,  1  C.  151. 

542.  Same.  The  precise  line  between 
cases  in  which  a  party  may  be  relieved  upon 
petition,  or  in  a  more  formal  way  by  bill,  is 
difficult  to  define.  Petitions  are  usually  for 
things  which  are  matters  of  course,  or  upon 
some  collateral  matter  which  has  reference 
to  a  suit  in  court.  The  mode  of  application 
depends  very  much  on  the  discretion  of  the 
court ;  Henderson  v.  Herrod,  1  C.  434.  Sc€ 
ante,  114. 

543.  Same:  Petition  to  appoint  a  trustee, 
A  new  trustee,  in  a  deed  granting  power  of 
sale  to  pay  debts,  will  not  be  appointed  upon 
the  ex  pufie  application  of  tne  cestui  que 
trust.  The  application  should  be  by  bill, 
and  all  interested  should  be  made  parties. 
If  the  appointment  be  made  on  an  ex  parte 
application,  it  will  be  void ;  Phipps  v.  Tarp- 
ley,  2  C.  597. 

544.  Process,  The  summons  in  chancery 
must  be  executed  in  the  same  way  as  a  sum- 
mons in  the  Circuit  Court;  and  hence,  a  gen- 
eral return  of  "executed,"  will  be  irregular 
(citing  Merritt  v.  White,  8  G.  438) ;  RobeH- 
son  V.  Johnson,  40  M .  500 ;  Foster  v.  Simmons. 
lb.  58.5.  And,  if  in  serving  the  process,  con- 
structive notice  be  substituted  for  actual,  the 
return  must  show  the  state  of  facts  upon 
which  the  law  authorizes  constructive  notice 
to  be  given  ;  Foster  v.  Simmons,  supra. 

See  Frockss,  9  to  256. 

545.  Pro  confesso.  See  that  sub-division, 
post. 

546.  Revivor.     See  that  sub-division,  post. 

547.  Tried :  Setting  the  cause  for  hearing. 
It  is  not  necessary  that  the  record  should 
show,  that  an  order  was  given  by  either 
party  to  set  a  cause  down  for  hearing.  The 
clerk  sets  the  cause  down  for  hearing  upon 
the  order  of  either  party,  but  the  order  need 
not  be  in  writing,  and  it  need  not  be  noticed 
in  the  record  ;  Reynolds  v.  Nelson,  41  M.  83. 

548.  Same :  Sitting  down  for  hearing  be- 
fore answtr  jiled' for  five  months.  A  defend- 
ant is  allowed  five  months  after  the  filing  of 
his  answer,  to  take  testimony ;  and  if  the 
cause  be  set  for  hearing  before  the  expiration 
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of  Ihat  period,  the  answer  is  admitted  to  be 
true  ;  but,  where  the  answer  denies  all  knowl- 
edge of  the  matters  of  the  bill,  n^id  neither 
admits  nor  denies  them,  bnt  calls  forproof.it 
is  not  necessary  that  it  should  be  on  file  five 
months,  to  enable  the  complainant  to  set  the 
cause  for  hearincr,  and  obtain  a  decree  by 
proof  establishing  his  bill ;  Ih.  See  aw^f,  27a, 
29. 

549.  Same.  If  the  cause  be  set  down  for 
hearing  at  the  return  term  by  the  complain- 
ant, on  bill  and  answer,  the  entire  answer  is 
to  be  taken  as  true  ;  but,  if  there  be  a  con- 
tinuance then  of  the  cause  till  the  next  term, 
held  more  than  five  months  afterwards,  the 
rule  does  not  apply  ;  Russell  v.  Moffltt,  6  H. 
303. 

550.  Setting  cause  for  hearing  when  all 
defendants  not  served.  When  a  cause  is  not- 
ready  for  hearing  as  to  all  the  defendants,  by 
reason  of  the  want  of  service  of  process  on 
some,  the  court  should  not  proceed  to  final 
hearing  at  the  instance  of  those  defendants 
who  have  been  served  with  process,  but  the 
cause  should  be  remanded  to  the  rules  ;  Hun- 
ter V.  WalJcer,  40  M.  595. 

551.  Replication.  No  replication,  to  the 
answer  is  required  in  our  practice ;  Jb. 

552.  Wnt  of  restitution,  The  writ  of  resti- 
tution is  a  common  law  writ,  and  issues  from 
the  Superior  Court  when  it  reverses  a  judg- 
ment, and  not  from  the  court  whose  judgment 
is  reversed.  It  is  unknown  in  chancery  prac- 
tice ;  Starke  v.  Levis,  1  C.  151.   See  ante.  49. 

553.  Decree  requiring  bond  to  secure  ulte- 
rior interests.  Where  in  a  decree  it  becomes 
necessary  to  require  the  complainant,  to 
whom  property  is  delivered  under  it,  to  give 
a  bond  to  bind  him  to  have  the  property  forth- 
coming,  for  the  benefit  of  those  having  an  ul- 
terior interest  in  it  which  takes  effect  in  pos- 
session after  complainant's  death,  it  is  not 
essential  that  the  court  should  appoint  a 
commissioner  to  ascertain  the  value  of  the 
property,  before  fixing  the  amount  of  the 
bond  ;  for  in  such  a  case,  if,  at  any  time,  the 
bond,   from   any   cause,   as   increase   of  the 

Eroperty  in  value,  or  failure  of  the  surety, 
ecome  insuflicient,  the  chancellor  may  re- 
quire a  new  bond;  Carter  v.  Carter,  6  C. 
326. 

554.  Testing  of  pleas  and  replication,  A 
demurrer  to  a  plea,  or  replication  in  chan- 
cery. Is  not  the  proper  mode  of  testing  its 
suflRciency;  but  it  should  be  set  down  for 
hearing ;  Beck  v.  Beck.  7  G.  72. 

554a.  Lost  note:  Affidavit  of  loss.  Com- 
plainant did  not  accompany  his  bill  with  an 
affidavit  of  the  loss  or  destruction  of  the 
note,  which  was  sought  to  be  collected  by  the 
bill,  and  the  defendant  in  his  demurrer  neg- 
lected to  make  the  objection.  On  failure  to  an- 
swer after  the  demurrer  was  overruled,  a  pro 
confesso  was  entered  on  the  bill :  Held,  all  objec- 
tion on  account  of  the  want  of  the  aflidavit, 
was  thereby  waived ;  Wo^ord  v.  Board  of 
Police  of  Holmes  Co.,  44  M.  579. 

5546.  Referring  cc^e  to  arbitration.  Where 
the  parties  to  a  cause,  without  any  formal 
order  of  the  court  to  submit  the  cause  to 


arbitration,  do  make  such  submission,  and  it 
appears  that  it  was  intended  by  them  to  make 
the  decision  of  the  arbitrators,  the  same  as 
the  decision  of  the  court,  the  award,  "when 
returned  to  and  approved  by  the  court."  will 
have  the  same  effect  as  if  made  under  a  regu- 
lar order  or  rule  of  submission,  as  the  final 
judgment  or  decree  of  the  court;  Handy  v. 
Cobb,  44  M.  699.  See  Arbitration  and 
Award,  10. 

XL.  Pro  Oonfesso. 

555.  Necessary.  A  decree  against  a  party 
not  answering,  without  the  entry  of  a  pro 
confesso  against  him,  is  irregular;  Carwian 
V.  Watson,  1  H.  333.  And  if  the  original  bill 
be  answered,  and  there  be  no  answer  to  ao 
amended  bill  afterwards  filed,  it  is  error  to 
proceed  to  final  hearing,  without  a  pro  con- 
fesso on  the  amended  bill ;  Mezeix  v.  McGraw, 
44  M.  100. 

556.  Against  an  infant.  A  pro  confesso 
cannot  be  taken  against  an  infant;  Hargrove 
V.  Martin,  Pleasants  J-  Co.,  6  S.  &  M.  61 ; 
S.  P.,  Smith  V.  Bradley.  6  S.  A  M.  485. 

See  sub-division  Infants,  213.  See  also,  In- 
fants. 

557.  When  complainant  not  entitled  to  de- 
cree on.  The  complainant  is  not  entitled  to 
a  decree  on  a  pro  confesso  against  one  of  the 
defendants,  when  the  facts  presented  and 
proven  by  the  other  defendants  show  that 
the  complainant  is  not  entitled  to  any  relief 
against  the  defendant  not  answering ;  Min&r 
v.  Stewart,  2  H.  912.    See  post,  560. 

5.58.  Same:  Effect  of  pro  confesso.  Upon 
a  decree  pro  confesso,  all  the  facts  stated  are 
to  be  taken  as  true  to  the  same  extent  as  if 
established  by  the  evidence  against  the  denial 
of  the  answer;  but  the  complainant  can 
have  only  such  relief  as  the  facts  stated  in 
the  bill  entitle  him  to ;  for  it  is  a  well  estab- 
lished rule,  that  if  the  complainant  states  an 
insufficient  case  in  his  bill,  he  cannot  have 
relief,  although  he  establishes  a  good  case  in 
his  evidence;  Spears  v.  Cheatham,  44  M.  64. 

A  pro  confesso  will  not  justify  a  decree 
against  the  defendant,  if  the  bill  make  no 
case  against  him;  Garland  v.  Hull,  13  S.  A 
M.  76.  But  where  a  defence,  though  appear- 
ing on  the  face  of  the  bill,  is  required  to  be 
insisted  on.  as  the  statute  of  limitations,  a 
failure  to  set  it  up  by  the  defendant,  will  be  a 
waiver  of  it;  ana  on  pro  confesso,  the  com- 
plainant is  entitled  to  a  decree ;  Patterson  v. 
Ingraham,  1  C.  87 ;  S.  P.,  Spears  v.  Cheat- 
ham, 44  M.  64.     See  ante,  164. 

The  complainant,  on  entering  a  decree  pro- 
confesso,  is  entitled  to  have  such  decree, 
without  further  proof,  as  the  facts  stated  in 
this  bill  entitle  biro  to ;  Ramsey  v.  JBarbaro, 
12  S.  &  M.  293. 

559.  Pro  confesso  no  evidence  againM  co- 
defendant.  A  pro  confesso  against  one  de- 
fendant, does  not  entitle  the  complainant  to 
a  decree  against  another  defendant  who  has 
answered — it  being  no  evidence  agtiiost  any 
but  the  party  against  whom  it   is  entered; 
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Holloway  v.  Moore,  4  S.  &  M.  594.  See  antCy 
198. 

560.  Same:  Effect  of  disproving  the  bill 
by  a  co-defendant.  If  the  bill  be  disproved 
by  a  defendant,  who  answers,  a  decree  cannot 
be  taken  against  the  defendant  who  has  failed 
to  answer,  and  against  whom  a  decree  pro 
confesso  has  been  entered ;  Hargrove  v. 
Martin.  Pleasants  ^  Co.,  6  S.  &  M.  61.  See 
antCy  5.57. 

56 1 .  When  decree  may  be  entered  on,  A 
final  decree  may  be  entered  on  a  pro  confesso, 
at  the  same  term  at  which  the  pro  confesso  is 
entered;  Saunders  v.  Dowelly  7  S.  &  M. 
206.     See  ante,  147. 

562.  No  pro  confesso  where  plea  is  filed.  A 
demurrer  to  the  bill  was  overruled,  and  leave 
given  to  the  defendant  to  plead  or  answer 
within  ninety  days,  and  within  that  time  he 
filed  a  plea,  setting  up  matter  of  defence. 
Without  any  action  on  the  plea.  w.pro  confesso 
was  entered  against  the  defendant,  and  there- 
upon a  final  decree  was  also  entered :  Held, 
this  was  manifestly  erroneous;  Handy  v. 
Cohb,  44  M.  699. 

563.  Setting  aside  pro  confesso.  The  chan- 
cellor has  power  under  , the  statute  (H.  C. 
790),  to  set  aside  a  pro  confesso,  upon  good 
cause  shown,  and  upon  payment  of  costs,  and 
he  should  do  so,  when  a  proper  case  occurs ; 
and  his  refusal  to  do  so  may  be  assigned  for 
error  in  the  High  Court;  McGowan  v.  James, 
12  S.  &  M.  445. 

564.  Same:  Instances  of  setting  aside.  The 
service  of  process  was  by  leaving  a  copy  at 
the  defendant's  residence,  he  being  absent  in  a 
distant  State.  He  did  not  return,  or  know  of 
the  institution  of  the  suit  until  a  final  decree 
on  pro  confesso  had  been  entered  against  him  : 
Held,  that  it  should  be  set  aside  upon  his  ap- 
plication showing  these  facts,  accompanied  by 
a  sworn  answer,  in  which  it  was  set  out  a  legal 
defence  to  the  suit ;  lb.     See  ante,  149, 447. 

564a.  Pro  confesso :  Revivor.  If,  upon 
overruhng  a  demurrer,  a  time  be  fixed  in 
which  the  defendant  is  to  answer,  and  the 
complainant  die  before  the  next  term  (whether 
within  the  time  fixed  for  the  answer  to  be 
filed  did  not  appear),  and  then  a  bill  of  revivor 
is  filed  by  his  administrator,  and  immediately 
thereafter,  the  original  bill  is  taken  for  con- 
fessed, it  will  be  error.  The  defendant  is 
first  entitled  to  have  a  day  fixed  to  contest 
the  revivor ;  Upshaw  v.  Hargroves,  6  S.  <&  M. 
286. 

XLI.    Publication  of  Notice  to 
Non-residents. 

See  Attachment,  64,  et  seq.  Process,  15. 
Probate  Court,  50. 

665.  Statute  mv^t  be  complied  with.  An 
exact  compliance  with  the  statute,  in  serving 
notice  on  non-residents  by  publication,  is  re- 
quired ;  and  hence,  where  the  statute  required 
both  publication  in  a  newspaper  and  posting 
at  the  court  house  door,  if  the  latter  be 
omitted,  a  decree  pro  confesso  is  void  ;  Kerr 
▼.  Bowersy  1  S.  &  M.  584;  8.  C,  3  S.  &  M. 
641. 


'  566.  Sante.  Notice  to  non-resident  and  ab- 
sent defendants  by  the  publication  and  mail* 
ing  of  notices,  is  an  inferior  mode  of  Construc- 
tive notice,  and  is  justified  only  where  a  strict 
compliance  with  the  statute  is  shown  by  the 
record.  Before  an  order  of  publication  can 
be  made,  it  must  be  shown,  by  aCBdavit  or 
otherwise,  that  the  defendant  is  absent  from 
the  State  and  cannot  be  found,  or  that  he  is 
a  non-resident.  And.  in  addition,  the  resi- 
dence or  post  office  of  the  defendant  must  be 
stated,  or  it  must  be  shown,  that  after  dili- 
gent inquiry  ihey  could  not  be  ascertained ; 
a  simple  statement  in  the  affidavit  made  to 
procure  the  order,  that  the  residence  and 
post  office  are  unknown,  will  not  do ;  the  order 
directing  publication  not  reciting  that  any 
other  proof  on  that  subject  was  made :  Fos- 
ter V.  Simmons.  40  M.  585. 

567.  Act  0/1863 :  Posting  notices.  This  act 
which  allows  publication  of  notice  to  be  made 
by  posting  the  same  in  five  public  places  in 
the  county — in  all  cases  where,  by  law,  the 
notice  is  required  to  be  published  in  a  new?, 
paper  printed  in  the  county,  and  where  there 
is  no  such  newspaper  so  printed, — does  not 
apply  to  publications  in  chancery,  for  the  law 
does  not  require  notices  to  non-residents,  of 
suits  pending  in  the  Chancery  Court,  to  be 
published  in  a  newspaper  printed  in  the 
county  where  the  court  is  held ;  lb. 

568.  Non-residence  or  absence  required. 
To  justify  a  decree  on  publication  of  notice 
to  the  defendant,  it  must  appear  that  he  is  a 
non-resident;  that  he  is  a  cifizen  of  another 
State  will  not  alone  do.  The  statute  of  1821  only 
requires  publication  where  personal  service 
cannot  be  had,  and  that  does  not  appear  from 
the  fact  of  non-residence  in  another  State ; 
McKieman  v.  Massingill,  6  S.  &  M.  375. 

569.  5'ame.  The  Act  of  1822  (H.C.  764),  pro- 
vides for  giving  notice  to  absent  defendants, 
by  publication  and  posting  notices,  and  refers 
alone  to  such  defendants  as  are  resident  in 
the  State,  and  are  temporarily  absent.  The 
Act  of  1821  provides  for  publication  only 
acrain'st  non-resident  defendants;  Wash  v. 
Head,  5  C.  400. 

570.  Hoio  defendant  described.  If  the  bill 
be  filed  against  Btriah  Magoffin,  and  the 
publication  of  notice  is  to  Branch  Magoffin, 
it  will  not  do.  The  statute  must  be  strictly 
pursued,  and  the  publication  made  against 
the  defendant  by  the  name  and  character  in 
which  he  is  sued ;  Magoffin  v.  Mandeville,  6 
C.  354. 

571.  Same.  It  is  no  objection  to  a  notice, 
published  to  absent  or  non-resident  defend- 
ants, that  the  complainants  are  described  as 
"  administrators,"  without  stating  the  estate 
which  they  represent ;  Pouns  v.  Gartman,  7 
C.  133. 

572.  Length  Of  notice  under  Acts  of  1822 
and  1848.  The  Act  of  1822,  requiring  publi- 
cation against  a  non-resident  in  a  suit  for 
divorce,  is  repealed  by  the  Act  of  1848  (Ses- 
sion Laws,  p.  148),  which  provides  for  publi- 
cation in  chancery  cases  generally,  for  one 
month ;  Plummer  v.  Plummer,  8  G.  185. 

573.  'What  a  month  means,    A  statute  re- 
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qnirinjj  poblication  onoe  a  week  for  one 
month,  means  that  a  callender  month  shall 
intervene  the  date  of  the  first  and  last  pnb- 
lication,  excluding  one  of  these  dates  and  in- 
cluding the  other ;  Mitchell  v.  Woodson,  8 
G.  567. 

XLII.   Quia  Timet,  Bill  of. 

574.  Tlie  apprehension  must  he  well 
founded.  In  a  bill  quia  timet,  it  is  necessary 
to  allege  and  prove  that  the  complainant  will 
be  damnified  by  the  act  to  prevent  which  the 
interposition  of  the  court  is  prayed  for: 
Oreni  v.  Ilankinson.  W.  487.  See  ante,  249. 

575.  Relief  on.  Equity  will  relieve  a  cora- 
plainont  having  a  right  of  future  enjoyment 
in  personalty,  where  there  is  any  danger  of 
loss  or  deterioration  or  injury  to  it,  in  the 
hands  of  the  party  entitled  to  the  present 
possession,  or  where  there  is  just  ground  to 
believe  that  it  will  be  removed  and  placed 
beyond  the  reach  of  the  complainant  before 
his  right  of  possession  shall  accrue  (citing 
2  Story's  Eq.  {  848) ;  Gibson  v.  Jai/ne,  8  G. 
164. 

XLm.  Beoeiyenu 

576.  When  appointed  in  case  of  a  mort 
gaffe    See  Mortoaor.  37,  and  post,  579a. 

.577.  Who  appointed  in  such  a  case.  If 
the  mortgagor  make  application  to  ^et  the 
appointment  (it  having  been  determined  to 
make  one)  and  offer  bond  and  security  for  the 
faithful  perforiTViuce  of  his  duties,  the  court 
is  not  bound  to  appoint  him.  It  is  a  matter 
of  diseretion  in  the  chancellor  to  appoint  the 
mortgagor,  the  mortgagee,  or  a  disinterested 
person  ;  Hill  v.  Robertson,  2  C.  368. 

578.  When  appointed  in  case  of  a  partner- 
$hip.     See  Partkbrshtp,  56a  to  566. 

579.  Appoint ed  pending  injunction.  A  bill 
was  filed  by  a  creditor  secured  by  a  deed  in 
trust,  to  prevent  another  creditor  from  sell- 
ing the  trust  estate  under  a  judgment  against 
the  grantor.  The  defendant  on  filing  his  an- 
swer, asked  for  a  receiver  to  take  care  of  the 
fund  and  make  it  profitable  during  the  litiga- 
tion, it  appearing  that  it  was  insufficient  to 
pay  both  debts  :  Held,  that  a  receiver  should 
be  appointed;  Hamherlin  v.  Marble,  2  C 
586. 

579a.  TT'/i«n  appointment  made.  To  jus- 
tify the  appointment  of  a  receiver  before  the 
merits  of  the  cause  are  disclosed,  as  before  an- 
swer filed,  orpro  confesso  entered,  there  must 
exist  strong  special  reasons,  as  where  the 
defendant  has  withdrawn  himself  from  the 
jurisdiction  of  the  court,  to  avoid  service  of 
process,  or  is  guilty  of  fraud,  which  endan- 
gers the  property ;  or  in  case  of  suit  to  fore- 
close a  mortgage,  the  mortgaged  property  is 
a  slender  and  scanty  security,  entitling  the 
mortgagee  to  collect  and  appropriate  the 
rents ;  and  other  like  cases ;  Whitehead  v. 
Wooten.  43  M.  523. 

5796.  Notice  of  the  motion  to  appoint.  To 
give  the  Chancery  Court  jurisdiction  of  the 
appointment  of  a  receiver,  it  is  indispensable 
that  notice  of  such  motion  be  served  on  the 
party  to  be  affected  thereby ;  lb. 


580.  Powers  and  title  of  receiver.  Whether 
the  court  can  authorize  a  receiver  to  sue  in 
any  case  in  his  own  name ;  Quoere?  He  has 
no  power  to  sue  at  all  unless  authorized  by 
the  court  to  do  so.  When  the  authority  is 
given,  he  must  sue  in  the  name  of  the  party 
having  the  legal  title,  where  the  demand  is  a 
legal  one.  The  authority  to  sue  does  not  con- 
fer on  him  an  equitable  title  to  a  legal  de- 
mand, and  thus  authorize  him  to  bring  suit  in 
chancery  on  it  in  his  own  name.  And  where 
a  receiver  is  appointed  to  collect  the  assets 
of  a  corporation,  and  unpaid  subscriptions  for 
stock  in  it,  the  demand,  being  purely  legal, 
cannot  be  collected  except  by  action  at  law ; 
Fre  man  v.  Winchester,  10  S.  &  M.  577. 

A  receiver  as  such,  is  not  vested  with  the 
legal  title  of  the  property  committed  to  his 
charge,  and  he  can,  as  such,  bring  no  action 
at  law  in  his  own  name,  to  recover  assets  held 
by  him  in  that  capacity ;  Newell  v.  Fisher,  2 
C.  392. 

581.  Same:  Right  to  sue.  A  receiver  is 
accountable  to  the  court  which  appointed 
him.  Hence  it  is  no  objection  to  a  recov- 
ery in  a  court  of  law  by  him  in  the  name  of 
another,  that  the  suit  is  not  in  his  own  name, 
since  the  court  appointing  him  can  make  him 
account  for  the  assets  in  his  hands,  whether 
recovered  by  him  in  his  own  name  or  in  the 
name  of  another  ;  76. 

582.  Liability  of.  A  receiver  in  chancery 
is  liable  for  hire  if  he  employ  the  property 
about  his  own  business ;  Battaile  v.  Fisher, 
7G.321. 

583.  Settlement  of  his  accounts  :  Credit, 
And  where  the  property  of  an  intestate  comes 
to  his  hands,  in  a  suit  against  the  administra- 
tor to  enforce  a  lien  on  it,  the  receiver  is  not 
entitled  to  a  credit  in  settling  his  account, 
for  a  fee  due  him  as  solicitor  in  that  case  for 
the  administrator  ;  the  allowance  of  the  fee 
is  a  matter  for  the  Probate  Court.  Nor  will 
he  be  entitled  to  credit  for  a  sum  advanced 
to  pay  a  charge  against  his  predecessor,  if  the 
latter  be  in  arrears,  on  account  of  his  receiv- 
ership ;  76. 

XLIV.  Keformation  of  WritingB. 

See  Bub-division  Mistake,  an/e,  330,  et  seq.^ 
212. 

584.  Jurisdiction  to  reform  writing.  Equity 
has  jurisdiction  to  entertain  a  bill  to  reform 
a  written  contract,  by  correcting  a  mistake 
in  drawing  it  up,  and  at  the  same  time  to  en- 
force a  specific  performance  of  the  reformed 
agreement.  But  to  authorize  the  court  to 
reform  the  agreement,  the  evidence  of  the 
mistake  must  be  clear  and  free  from  doubt; 
Moshy  V.  Wall.  I  C.  81 ;  S.  P.,  Harringtons. 
Harrington,  2  H.  701 ;  Lauderdale  v.  Hal- 
lock.  7  S.  &  M.  622.    See  ante,  330. 

585.  Same:  Proof.  In  this  case  the  vendor 
brought  a  bill  to  enforce  his  lien,  alleging  a 
misdescription  of  the  land.  There  were  two 
vendees,  and  there  was  a  pro  confesso  as  to 
one,  and  the  answer  of  the  other  stated  he 
knew  nothing  of  the  mistake.  The  alleged 
misdescription  consisted  alone  in  a  mistake 
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as  to  the  number  of  the  township  in  which 
the  land  was  situated,  the  sub-di visions  of  the 
sections  being  correct,  proof  that  the  vendees 
went  into  the  possession  of  the  Jand  which 
answered  the  description  stated  in  the  bill  to 
be  correct,  and  enjoyed  it.  was  held  sufficient 
to  show  the  mistake;  Moshy  v.  Wall,  8v>pra. 
And  in  this  case  it  was  held,  that  the  fact 
that  the  vendees  (who  had  only  a  title  bond) 
had  defeated  the  action  of  vendor  for  the 
purchase  money,  by  showing:  that  he  had  no 
title  to  the  land  as  described  in  the  bond, 
was  held  no  bar  to  the  relief  sought,  since  a 
court  of  law  had  no  jurisdiction  to  hear  evi- 
dence to  show  the  mistake  ;  Jb. 

586.  Correction  not  made  against  bona  fide 
purchaser.  Equity  will  not  reform  a  deed  in 
which,  by  mistake,  the  consideration  is  stated 
at  $50.  instead  of  $5,000.  so  as  to  give  effect 
to  a  vendor's  lien  for  the  latter  amount,  as 
against  a  buna  fide  purchaser  without  notice, 
though  he  be  a  purchaser  at  sheriff's  sale,  who 
is  generally  affected  by  all  equities  existing 
against  the  defendant  in  execution ;  Kil- 
patrtck  V.  Kilpatrick,  1  0.  124.  See  ante^ 
333. 

587.  Evidence.  A  mistake  in  an  unsealed 
instrument  may  be  corrected  in  an  action  at 
law  when  the  instrument  is  offered  as  evi- 
dence, and  if  the  instrument  be  under  seal, 
no  more  evidence  will  be  required  to  correct 
it  in  chancery  than  would  be  necessary  at 
law ;  Gray  v.  Roden.  2  C.  667.  See  Mistake,  1. 

588.  Correction  against  exendor  de  son 
tort.  Where  an  executor  deson  tort\9^  liable 
to  be  sued  for  a  debt  secured  by  a  written 
instrument  made  by  the  decedent,  a  mistake 
in  that  instrument  may  be  corrected  in  that 
suit;  lb. 

XLV.    Behearing. 

589.  Granting  of,  discretionary.  It  is  in 
the  discretion  of  the  chancellor  to  grant  or 
refuse  a  re-hearing.  It  is  usual  to  grant  it 
upon  a  petition  signed  by  two  counsel ;  Hog- 
gutv.  //?f7i^,  W.216. 

590.  Not  granted  after  the  term.  A  re- 
hearing cannot  be  granted  after  the  term  at 
which  a  final  decree  has  been  entered  has 
expired :  Foy  v.  Foy,  3  0.  207. 

691.  Re-hearing  to  non-residents.  Under 
the  4th  section  of  the  Chancery  Act  of  1822, 
if  a  non-resident  defendant  petition  for  a  re- 
hearing within  five  years  from  the  date  of 
the  decree,  it  will  do.  It  is  not  essential 
that  he  should ^Iso,  within  that  time,  answer 
and  secure  the  costs ;  Head  v.  Washy  'I  G. 
358. 

,  XLYI.    Rescission  of  Oontracts. 
591a.     See    Yrndor    and    Vbndbk,    sub- 
division  Rescission  of  Contracts.    ^ 

XLYII.    Res  Adjudicata. 

See  Res  Adjudicata  .  See  ante.  272. 

592.  Parties  must  be  the  same.  A  bill  regu- 
larly dismissed  on  the  merits,  may  be  pleaded 
in  bar  of  a  new  suit  for  the  same  subject 
matter ;  but  to  have  this  effect  the  former  de- 
cree must  be  an  absolute  decision  on  the  same 


point  or  matter  as  that  involved  in  the  pres- 
ent suit,  and  the  present  bill  must  be  by  the 
same  plaintiff,  or  his  representative,  against 
the  same  defendant,  or  his  representatives,  as 
the  former  bill  was;  Pugh  v.  HoU,  5  C.  461. 

593.  Same.  A  former  decree  was  relied 
on  as  an  adjudication,  but  the  answer  setting 
up  the  defence,  did  not  show  that  it  was  filed 
against  the  present  defendant,  or  any  person 
from  whom  he  derived  title ;  and  it  was  held 
for  this  reason  to  be  no  bar ;  lb. 

bM.Rule.  All  that  might  have  been  tried  in 
the  first  suit,  is  concluded  by  the  decree  ;  The 
chancery  court  discourages  a  multiplicity  of 
suits.  Where  a  suitis  determined,  it  is  an  adju- 
dication of  all  questions,  which  might  have 
been  tried  in  it :  hence,  where  a  divorct*  has 
been  granted,  a  suit  cannot  afterward  be 
brought  for  alimony,  or  to  set  up  the  wife's 
claim  to  allowance,  out  of  property  which 
she  had,  and  which  by  the  marriaare  became 
vested  in  the  husband.  These  matters  were 
proper  to  be  determined  in  the  divorce  suit 
as  an  incident  to  the  relief  therein  granted, 
and  the  failure  of  the  complainant  to  cause 
such  an  adjudication,  is  her  own  fanlt,  and  a 
bar  to  her  claim  in  any  other  suit ;  Lawson 
V.  Shotwell.  5  C.  630 ;  S.  P.,  Stewart  v.  Steb- 
bins,  I  G.  66 ;  unless  the  failure  to  litigate 
the  right  in  the  first  suit  was  caused  by  the 
frand  of  the  opposite  party,  and  is  not  at 
tributable  to  complainant's  negligence  ;  *S'^ei^- 
art  V.  StebbinSy  suvra. 

595.  Same:  Examples.  Where  a  hus- 
band is  in  possession  of  trust  property,  in 
which  the  deceased  wi^e  was  interested,  and 
the  trustee  filed  a  bill  against  the  husband 
alone,  to  recover  possession  of  the  property, 
but  not  the  rents  and  profits,  and  upon  a 
decree  pro  confesso  beinsr  rendered,  after  the 
overruling  of  the  husband's  demurrer,  he  ap- 
pealed to  the  High  Court,  and  sought  there 
to  have  the  question  of  his  interest  in  the 
wife's  share  of  the  profits  adjudicated;  it 
was  held  that  the  High  Court  would  not  take 
notice  of  the  point,  as  it  was  not  raised  in 
the  court  below,  and  that  the  husband  was 
at  liberty  to  raise  the  question  in  another 
suit ;  Fergunon  v.  Applewhite,  10  S.  &  M. 
301. 

596.  Same:  Another  statement  of  the  rule. 
A  decree  rendered  in  a  former  suit  is  a  bar 
to  a  subsequent  suit  between  the  same  par- 
ties and  in  the  same  right,  and  for  the  same 
subject  matter;  Manly  v.  Kidd.  4  G.  141. 

597.  Identiti/ of  the  parties.  It  is  not  ne- 
cessary, in  order  to  constitute  a  former  decree 
a  bar  to  a  new  suit,  that  the  parties  should 
be  precisely  the  same.  It  is  sufficient  if  they 
are  substantially  identical.  And  hence,  a 
former  decree  against  the  cestuis  que  trust 
will  be  a  bar  to  a  new  bill  by  the  trustee, 
who  seeks  to  recover  the  same  property,  upon 
the  same  title,  and  for  their  exclusive  benefit ; 

And  the  rule  applies  so  as  to  bar  the  ad- 
ministrator from  bringing  a  new  suit,  when 
the  former  suit  was  brought  by  the  distribu- 
tees, and  it  appears  that,  from  the  lapse  of 
time  since  the  intestate's  death,  there  can 
possibly  be  no  debts  existing  against  him ;  lb. 
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598.  Samt :  Identity  afi  to  the  riglit.  When 
a  former  decree  has  been  rendered  against  the 
complainants,  upon  their  bill,  claiming  that 
the  property  in  controv?r8y  was  limited  to 
them  in  remainder,  to  take  effect  in  posses- 
sion after  the  death  of  their  ancestor,  they 
cannot  afterwards,  as  distributees,  or  through 
an  administrator  of  the  ancestor,  maintain  a 
bill  to  recover  the  same  property,  by  showing 
that  the  deed  under  which  they  claimed  in  the 
former  suit,  vested  an  absolute  fee  in  the  first 
taker.  The  latter  bill  will  be  regarded  as  in 
the  same  right  as  the  former ;  Ih. 

509.  Parties:  Nominal  party.  When  a 
substantial  right  is  claimed  in  behalf  of  a 
party  suing  in  chancery,  conjointly  with  an- 
other, such  party  cannot  be  considered  as  a 
merely  nominal  complainant,  and  he  will  be 
concluded  by  the  adjudication  in  that  case ; 
Moody  V.  Harper,  9  G.  o99. 

600.  Example.  If  the  defendant  in  an  ac- 
tion of  ejectment,  or  in  an  action  for  mesne 
profits,  fail,  without  sufficient  excuse,  to  set 
up  his  claim  for  valuable  improvements  made 
by  him  on  the  premises,  he  cannot  afterwards 
come  into  equity  for  reHef  on  that  account; 
Ih. 

601.  Another  example.  A  party  cannot  get 
relief  in  equity  against  a  judgment  at  law, 
upon  the  ground  that  it  was  obtained  by  the 
fraud  of  his  antagonist ;  if  he  made  a  motion 
for  a  new  trial  on  that  ground,  and  it  was  ad- 
judged insufficient,  or  unsupported  by  the  evi- 
dence ;  in  such  a  case  the  judgment  on  the 
motion  is  conclusive;  Ih.    See  aiite,  154. 

602.  New  agreements.  A  party  will  not  be 
permitted  to  re-litigate  a  matter  once  settled, 
by  merely  presenting  new  arguments  on  a 
state  of  facts  not  materially  different  from 
those  existing  in  the  first  suit;  lb. 

603.  Another  example.  The  rule  charging 
parties  with  the  consequences  of  irregularities 
in  executions,  is  as  stringent  against  attor- 
neys who  issue  and  control  them  and  pur- 
chase at  sales  made  under  them,  as  it  is 
against  other  purchasers  ;  and  hence,  when 
the  record  in  a  suit  which  unsuccessfully  at- 
tacked the  validity  of  a  sale  of  land,  upon  the 
ground  that  the  defendant  died  before  the  teste 
of  the  execution,  and  that  the  judgment  had 
not  been  revived,  disclosed  the  fact  that  the 
purchaser  controlled  and  managed  the  execu- 
tion as  the  agent  of  the  plaintiff;  it  will  be  no 
ground  for  relitigating  the  matter  in  a  new 
bill,  that  since  the  determination  of  the  first 
suit,  it  has  been  discovered  that  the  attorney 
purchased  for  the  plaintiff  in  execution  ;  lb. 

604.  Real  parties  shown  by  parol.  It  is 
competent  to  show  by  parol  who  are  the  real 
parties  in  interest,  so  as  to  conclude  them  by 
the  litigation  ;  lb. 

XLVIII.  Eevivor. 

See  Revivor.  Scire  Facias.  See  antcy 
1.55. 

605.  Eevivor  in  name  of  collector,  A  bill 
to  enjoin  a  judgment  at  law,  cannot  be  revived 
in  the  name  of  the  administrator  ad  coUigen^ 


dam  ot  the  complainant;  Irwin  v.   Roach, 
W.  :^6. 

606.  When  injunrtion  hill  cannot  he  re- 
vived, A  .bill  was  filed  against  an  executor 
to  restrain  him  from  taking  possession  of  the 
testator's  property  until  he  should  give  secur- 
ity to  have  it  forthcoming  to  answer  a  debt  of 
the  complainant  when  it  should  be  established, 
and  an  injunction  was  granted  as  prayed  for, 
on  the  ground  that  the  executor  was  about  to 
remove  the  property  out  of  the  State  to  de- 
feat the  creditors  of  the  testator.  The  execu- 
tor then  resigned  :  Held,  that  the  bill  thereby 
abated,  as  no  relief  was  thereby  sought 
against  the  estate,  and  that  no  relief  could  be 
granted  against  the  administrator  de  bonis 
non  ;   Vaughn  v.  Cox,  5  C.  701. 

607.  For  judgment  on  overriding  demurrer 
to  bill  of  revivor.     See  ante,  156a. 

608.  Pro  confesso  without  revivor.  See 
ante,  564a. 

609.  As  to  necessity  for  revivor  on  creditor  s 
bill.    See  ante,  132e,  188. 

XLIZ.  Bnles. 

610.  Interpretation  of  by  chancellor.  The 
interpretation  put  by  the  chancellor  on  his 
own  rules,  is  a  safe  precedent  for  the  High 
Court ;  and  where,  notwithstanding  a  rule  of 
practice  that  no  motion  to  dissolve  an  injunc- 
tion on  the  face  of  the  bill  would  be  received, 
yet  if  the  chancellor  entertain  such  motion. 
It  will  be  considered  that  the  rule  was  inap- 
plicable to  that  case.  And  such  a  rule  ought 
not  to  apply  where  no  decree  could  be  ren- 
dered, if  the  facts  stated  in  the  bill  were  ad- 
mitted;  Walker  v.  Gilbert,  7  S.  &  M.  456. 

L.  Sales. 

611.  See  antCf  111,  et  seq, 

LI.  Special  Ohanoellor. 

612.  Selection  of.  The  vice  chancellor  was 
interested  in  a  cause  pending  in  his  court, 
and  he  called  on  th«  cnancellor  to  decide  it, 
who,  on  looking  into  the  case,  discovered 
that  he  was  also  interested  in  it,  and  he  de- 
clined to  sit  in  the  cause,  and  thereupon,  the 
chancellor  selected  a  special  vice  chancellor 
from  among  the  members  of  the  bar,  by  lot : 
Held,  that  the  action  of  the  chancellor  was 
void ;  that  the  selection  should  have  been 
made  by  the  vice  chancellor ;  and  a  decree 
rendered  by  the  special  vice  chancellor  se- 
lected by  the  chancellor,  was  void ;  Shotwell 
V.  Taliaferro,  3  0.  105. 

613.  Same.  It  is  no  violation  of  the 
maxim,  **that  no  man  should  be  a  judge  in 
his  own  cause,"  for  the  chancellor,  under  the 
provisions  of  the  statute,  to  select  by  lot,  a 
member  of  the  bar  to  try  a  cause  in  which 
he  may  be  interested,  and  for  the  chancellor 
to  sign,  and  cause  to  be  entered  among  the 
proceedings  of  his  court  a  decree  so  ren- 
dered; the  functions  of  the  member  of  the 
bar  80  selected,  is  rather  ministerial  than 
judicial,  his  decree  having  no  validity  till 


Digitized  by 


Google 


CHANCERY,  LIL,  LIII. 


905 


siffned    by  the    chancellor ;     Grtnstead  v. 
J?ar%,  3  (;.  148. 

614.  Same :  Constitntiondlity  of  the  statute 
authorizing  the  appointmeiit.  The  constitu- 
tionalty  of  the  statute  (H.  C.  772,  art.  12), 
which  authorizes  the  selection  of  a  member 
of  the  bar  to  try  and  determine  causes  in 
which  the  chancellor  may  be  interested,  and 
requires  the  chancellor  to  sign  and  cause  to 
be  entered  and  recorded  all  decrees  and  or- 
ders so  made,  is  a  subject  on  which  doubt 
may  be  well  entertained,  and  that  is  a 
sufficient  reason  for  this  court  to  decline  to 
hold  the  statute  unconstitutional,  and  espe- 
cially since  it  has  been  extensively  acted  on 
in  practice,  and  many  important  rights  have 
accrued  under  decrees  rendered  under  its 
operation ;  lb, 

LII.  Special  Oourt  of  Equity. 

615.  TfiOrt  the  provisional  governor  av- 
pointnl  in  1865,  had  power  to  establish  the 
Special  Court  of  Equity.  See  Constitu- 
tional Law,  til,  112. 

616.  Specific  performance  of  contracts  for 
chattels:  Jurisdiction.  Only  in  special  cases 
has  a  court  of  equity  the  power  to  enforce 
a  specific  performance  of  a  contract  for  the 
sale  of  a  chattel,  or  to  render  a  decree  for 
damages  for  a  failure  to  deliver  the  property 
80  sold.  The  Special  Court  of  Kquity  cre- 
ated in  1865,  had  no  power  on  this  subject, 
except  what  properly  belonged  to  a  court  of 
equity ;  and  hence,  it  had  no  power  to  en- 
force the  specific  performance  of  an  execu- 
tory contract  for  the  sale  of  cotton,  nor  the 
delivery  of  c(ftton  where  the  sale  was  exe- 
cuted, nor  to  give  damages  for  the  non-per- 
formance of  the  contract,  nor  for  the  non- 
delivery of  the  cotton ;  *S^co^^  v.  BUgerry,  40 
M.  119. 

617.  Same:  Jurisdiction  as  to  partners. 
The  court  had  no  power  to  decree  a  dissolu- 
tion of  a  partnership,  nor  the  settlement  of 
a  partnership  account;  Tharpe  v.  Marsh, 
40  M.  158. 

6 18.  Jurisdiction  to  rescind  cotton  coyitract. 
It  had  jurisdiction  to  decree  a  rescission  of 
a  contract  by  which  the  defendant  agreed  to 
gin  a  bale  of  cotton  for  complainant,  and  di* 
vide   the  cotton  between  them ;    Fulton  v. 

Woodman,  40  M.  593. 

LIII.  Specific  Performance. 

1.  General  Rules  as  to  Oranting. 

619.  Rule :  Granting  discretionary.  Bills 
for  specific  performance,  or  for  rescission 
of  contracts,  are  addressed  to  the  sound  dis- 
cretion of  the  court.  No  certain  definite 
rule  can  be  laid  down  which  would  determine 
whether  a  party  was  or  was  not  entitled  to  re- 
lief; Hester  v.  Hooker,  7  S.  &  M.  768:  S.  P., 
Clement  v.  Reid,  9  S.  &  M.  535.  Specific 
performance  is  not  a  matter  of  right,  but  of 
sound  legal  discretion ;  Daniel  v.  Frazer, 
40  M.  507. 

620.  Same:  Hard  and  unconscientious 
bargains.  Hence,  specific  performance  will 
not  be  decreed,  unless  the  contract  be  fair  and 


just  in  all  respects.  Hard  and  unconsciona- 
ble bargains  will  not  be  enforced,  nor  will  re- 
lief be  granted  under  all  circumstances ; 
Daniel  v.  Frazer,  supra  ;  nor  when  the  com- 
plainant seeks  to  enforce  a  contract  where 
the  price  he  paid  was  grossly  inadequate ; 
Clement  v.  Reid,  9  S.  &  M.  535 ;  and  so,  if 
the  complainant  has  been  guilty  of  fraud  or 
collusion  in  the  acquisition  of  &is  title  ;  Cle- 
ment V.  Reid.  supra.  And  in  the  sense  of 
this  rule,  a  bill  by  a  purchaser  at  execution 
sale  to  enjoin  another  creditor  from  levying 
on  and  selling  the  land,  is  a  bill  for  a  specific 
performance  ;  Clement  v.  Reid,  supra. 

621.  Same :  Refused  when  complainant  ts 
in  fault.  And  relief  will  not  be  granted 
when  the  complainant  seeking  a  rescission  has 
not  done  all  that  he  stipulated  to  do,  or  has 
not  placed  himself  in  a  situation  to  be  ready  to 
comply  with  his  part  of  the  agreement  upon 
a  compliance  bv  the  other  side;  Hester  v. 
Hooker,  7  S.  &  M.  768. 

622.  Example  of  refusal  because  bargain 
is  unconscientious.  The  purchaser  on  the 
morning  of  the  news  of  the  surrender  of 
General  Lee,  reached  the  capital  of  this 
State,  started  an  agent  to  complete  a  trade 
he  had  partially  made  for  the  purchase  of 
cotton  for  Confederate  States  treasury  notes. 
The  agent  reached  the  seller's  nei^^hborhood 
in  advance  of  the  news,  and  purchased  the  cot- 
ton, and  paid  for  it  in  that  kind  of  currency, 
and  on  being  asked  the  news  by  the  seller, 
the  agent  replied,  "  Nothing  but  rumors  of 
no  interest."  The  surrender  made  the  cur- 
rency worthless  :  Held,  that  the  purchaser 
was  not  entitled  in  equity  to  a  specific  per- 
formance ;  Daniel  v.  Frazer,  40  M.  507. 

See  Fratds,  Ac,  5. 

623.  Wheyi  bill  to  rescind,  and  for  specific 
performance  both  dismissed:  Example.  A 
vendor  gave  bond  for  title,  and  stipulated  also 
to  deliver  possession  of  the  land  upon  the  pay- 
ment of  a  portion  of  the  purchase  money  by  a 
particular  day.  The  vendee  failed  to  pay  at 
the  time  stipulated,  and  asked  vendor  for  are- 
scission  upon  the  ground  of  his  inability  to 
comply.  Soon,  thereafter,  tne  vendor  resold 
the  land  to  another  party,  and  delivered  pos- 
session to  him.  and  then  the  latter  sale  was 
rescinded  :  Held,  on  bills  filed  by  each  party, 
that  neither  specific  performance  nor  a  re- 
scission could  be  granted,  and  the  parties 
would  be  left  to  their  remedies  at  law  ;  Hes- 
ter  V.  Hooker,  7  S.  &  M.  768. 

See  Vendor  and  Vbndke,  189,  190,  204. 

2.  Time  as  an  Element  in  Granting  or  Eefnsing 
Performance. 

624.  Same.  Time  is  not  always  considered 
as  of  the  essence  of  a  contract  in  equity,  and 
in  cases  of  mutual  and  dependent  covenants, 
equity  will  extend  the  time  of  performance ; 
Runnells  v.  Jackson,  I  H.  358.  See  Time. 

625.  Same.  Kquity  will  ordinarily  decree 
specific  performance  against  a  party  who  has 
got  the  substance  of  what  he  contracted  for, 
though  not  at  the  time  stipulated ;  but  when 
time  either  is  expressly  made  important  by 
the  terms  of  the  contract,  or  it  results  from 
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the  nature  of  the  agreement,  then  it  ia  of  the 
essence  of  the  contract,  and  specific  per- 
formance will  not  be  decreed  if  the  complain- 
ant has  not  complied  by  the  time  stipula- 
ted ;  Tyler  v.  McCardle,  9  S.  &  M.  230. 

624.  Same.  Case  in  judgment.  The  holder 
of  a  note  on  which  suit  was  then  pending, 
agreed  with  the  makers,  that  if  they  would 
take  up  and  discharge  a  note  whichthe  holder 
owed  to  another,  and  which  was  for  a  less 
amount  than  the  one  sued  on,  he  would  dis- 
miss the  suit  against  them  and  release  them 
from  the  debt.  The  makers  entered  at  once 
into  negotiations  with  the  creditor  of  the 
holder,  with  a  view  of  complying  with  this 
agreement,  but  did  not  actually  succeed  in 
getting  the  note  until  after  judgment  was  ren- 
dered against  them.  At  the  trial  of  the  suit 
pending  against  the  makers,  they  insisted  on 
the  agreement,  but  the  holder  refused  longer 
to  be  bound  by  it ;  but  he  told  the  makers  if 
they  would  take  up  his  said  note,  ho  would 
credit  the  judgment  with  the  amount.  The 
makers  afterwards  took  up  the  note,  and 
the  plaintiff  in  the  judgment  gave  them 
credit  for  the  amount.  The  makers  then 
filed  this  bill  to  have  satisfaction  in  full 
entered  on  the  judgment :  Held;  that  time 
was  of  the  essence  of  the  agreement;  that 
by  its  terms  the  plaintiflTs  note  was  to  be 
taken  up  before  juasment  was  entered,  as  he 
had  promised  to  dismiss  the  suit  on  the  hap- 
pening of  that  event ;  and  that  the  taking  up 
of  the  note  was  not  in  pursuance  of  the  origi- 
nal contract,  but  was  done  in  compliance 
with  the  proposition  of  the  holder  to  credit 
the  amount  of  it  on  the  execution,  which  he 
had  done,  and  that  the  bill  must  be  dismissed  ; 
lb. 

625.  Same.  A.  specific  performance  will 
not  be  decreed  where  the  complainant  has 
failed  to  comply  with  his  contract  by  the  time 
stipulated,  unless  he  can  satisfactorily  ac- 
count for. such  omission,  or  unless  the  other 
party  has  assented  expressly,  or  by  acquies- 
cence, impliedly,  in  the  delay ;  Lewis  v. 
Woods,  4  H.  86. 

626.  Same:  Case  in  judgment.  Com- 
plainant purchased  land  for  $  {,600,  and  was 
to  pay  $1,200  cash,  and  give  his  notes  for  the 
balance,  due  and  payable  in  one  and  two 
years.  He  paid  $800  cash,  but  never  exe- 
cuted his  not^s,  and  went  into  possession. 
The  vendor  repeatedly  demanded  the  $400. 
being  the  balance  of  the  cash  payment,  and 
at  the  end  of  sixteen  months  sold  the  land  to 
another,  and  the  last  purchaser  commenced 
ejectment  to  recover  possession.  The  com- 
plainant then  filed  his  bill,  and  offered  to 
comply  with  the  contract :  Ifdd,  he  was 
not  entitled  to  relief ;  Jb. 

627.  Same  :  Example  of  relief  granted 
notwithstanding  delay.  A.  sold  by  title 
bond  a  tract  of  land  to  B.,  and  the  purchase 
money  was  to  be  paid  in  three  annual  instal- 
ments. After  all  of  the  instalments  were 
due,  it  was  agreed  that  B.  should  have  till 
the  Ist  of  January  thereafter  to  pay  for  the 
land,  and  if  not  paid  then,  the  contract  was  to 
be  rescinded.     Before  the  expiration  of  this 


time.  B.  sold  to  C.  who  agreed  to  pay  the 
purchase  money.  On  failure  at  the  stipu- 
lated time  to  pay,  A.  wrote  to  C.  that  the 
contract  was  at  an  end,  but  it  wais  not  shown 
that  C.  received  this  letter.  In  June,  after- 
wards, C.  called  on  A.,  and  said  he  would 
pay  the  purchase  money  in  a  few  days,  and 
A.  then  made  no  objection,  and  did  not  in- 
form 0.  that  he  considered  the  contract  as  at 
an  end.  In  the  October  following,  C. 
tendered  the  purchase  money,  and  demanded 
a  deed,  when  A.  informed  him  that  he  con- 
sidered that  the  contract  was  res(*inded : 
Held,  that  C.  was  entitled  to  a  spi  ci  \c  per- 
formance ;  that  the  asrreement  bevwieu  A. 
and  B.  that  if  the  money  was  not  paid  by 
January,  the  contract  was  to  be  rescinded, 
was  not  an  actual  rescission,  but  only  an 
agreement  to  rescind  at  a  future  day  if  the 
money  were  not  paid,  and  that  A.'s  failure  to 
notify  0.  of  his  intent  to  rescind  in  June  was 
a  waiver  of  the  right  to  rescind  for  any  de- 
fault occurrinsr  up  to  that  time  ;  Echols  v. 
Butler,  6  C.  114. 

8.  Speoiflo  Performanoei  as  a  Means  to  Collect 
Parohase  Money. 

628.  Enforcing  vendor^s  lien.  A  decree 
for  specific  performance  by  enforcing  the 
vendor's  lien,  establishes  no  personal  responsi- 
bilitv  on  an  alleged  vendee,  who  is  made  de- 
fendant to  the  bill,  and  who  disclaims  all 
interest  in  the  land,  and  such  disclaimer  is 
therefore  no  reason  for  rendering  the  decree  ; 
Mosby  V.    Wall,  I  0.  81. 

For  specific  performance  of  executory  con- 
tracts for  the  sale  of  land,  in  opder  to  collect 
the  purchase  money,  see  Vbndor  and  Vkndkb, 
8ub-divi>^ion  Specific  Performance,  68,  et  seq. 
Pitts  V.  Parker,  44  M.  247. 

4.  Daty  of  Party  asking  Speoiflo  Performance  to 
show  Complianoe  on  his  Part. 

629.  Sime.  He  who  seeks  specific  per- 
formance of  a  contract,  must  do  everything 
incumbent  on  him.  or  he  will  not  succeed  ; 
Stewart  v.  Raymond  R.  R,  Co.,  7  S.  &.  M. 
568 

Neither  vendor  nor  vendee  can  maintain 
a  bill  for  specific  performance,  without  per- 
forming, or  offering  to  perform,  his  part  of 
the  agreement;  McAflister  v.  Moye,  1  G. 
2.i8  ;  E'kford  v.  Halbert,  lb.  273. 

See  MuruAL  and  .Deprndrnt  and  Indr- 
PBNDRNT  OovRNANTs,  10,  et  seq.  Vkn'dor  and 
Vendee,  68,  et  seq. 

5,  Misoellaneons. 

630.  Defective  title.  Specific  performance 
of  a  contract  for  the  sale  of  a  house  and  lot, 
will  not  be  decreed  if  a  title  can  be  had  to 
only  half  the  premises ;  TerreUv.  Farrar^  W. 
417. 

631.  Of  voluntary  agreement.  Specific 
performance  of  a  contract,  founded  on  merely 
benevolent  intentions,  will  not  be  decreed; 
Mercer  v.  Stark,  W.  451. 

632.  Contract  must  be  certain.  Specific 
performance  will  not  be  decreed  unless  the 
contract  is  certain  in  its  terms ;  and  thisral^ 
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applies  with  additional  force,  between  the 
legal  representatives  of  the  contracting  par- 
ties ;  Montgomery  v.  Morris,  1  H.  499.    • 

633.  Violating  prior  equity.  The  court 
will  not,  at  the  instance  of  the  vendee,  com- 
pel a  specific  performance  of  a  contract, 
where  tne  vendor  cannot  perform  without 
violating  a  prior  equity  in  favor  of  a  third 
party;  Russell  v.  Mofflt,  6  H.  303;  8.  P., 
Curtis  V.  Blair,  4  C.  309.    See  post,  634 

634.  Where  damages  would  compensate, 
and  where  nothing  han  been  done  to  carry  out 
the  contract.  Specific  performance  of  a  con- 
tract for  the  sale  of  land,  will  not  be  decreed 
where  no  money  has  been  paid  by  the  vendee, 
nor  anything  done  in  pursuance  of  the  con- 
tract, in  a  case  where  it  appears  that  the 
only  matter  in  dispute  is  the  pecuniary  value 
of  the  land,  it  being  worth  more  than  the 
contract  price ;  but  the  vendee  will  be  remit- 
ted to  his  action  at  law,  where  he  will  get 
compensation  in  damages.  And  especially 
will  not  this  be  done,  where  the  vendor  has 
sold  to  another,  who  bought  in  good  faith, 
yet  who  cannot  protect  himself  as  a  bona 
fide  purchaser  for  value,  for  want  of  a  con- 
veyance of  the  legal  title ;  Curtis  v.  Blair, 
supra, 

635.  Refused,  where  agreement  toas fraud- 
ulently dravm  up.  The  complainant  sought 
specinc  performance  of  an  agreement  which 
was  a  title  bond  by  the  defendant  to  convey 
land  to  him,  and  providing  that  the  money  was 
to  be  paid  in  bank  notes  greatly  depreciated, 
though  the  noteof  complainant  which  defend- 
ant held  for  the  purchase  money,  was  fur  so 
many  dollars  in  legal  tender.  It  appeared 
that  the  defendant  could  not  read,  and  she 
alleged  in  her  answer,  that  she  was  imposed 
on  by  the  complainant,  as  to  the  terms  of  the 
bond  making  the  debt  payable  in  bank  notes, 
and  that  the  bond  so  providing  for  payment 
was  not  read  to  her.  One  of  the  subscribing 
witnesses  thought,  but  was  not  certain,  that 
it  was  read  to  her,  and  the  other  was  certain 
that  it  was  not  read,  and  knew  also  there  was 
no  such  verbal  agreement,  when  the  contract 
was  concluded  :  Held,  that  the  complainant 
was  not  entitled  to  relief;  Williams  v.  Jones, 
10  S.  &  M.  108. 

636.  Waiver  of  right  to  specific  perform- 
ance, A  party  may  waive  his  right  to  a  spe- 
cific performance  by  parol;  but  such  waiver 
must  be  distinctly  and  clearly  proven. 
Slight  circumstances  will  not  establish  it. 
They  must  show,  absolutely  and  unequivo- 
cally, an  intention  to  waive  the  right ;  Mc- 
Corkle  v.  Brown,  9  8.  &  M.  167. 

637.  Waiver:  Statu,  quo:  Case  in  judg- 
ment. Mack  sold  to  Brown  &  Bybee  a  sec- 
tion of  land  for  $8,000,  one-half  of  which  was 
paid  in  cash,  and  the  vendor  gave  his  bond 
to  make  title  upon  payment  of  the  balance  of 
the  purchase  money.  Soon  after  the  sale 
Mack,  at  the  request  of  both  vendees,  con- 
veyed the  northeast  quarter  of  the  section  to 
Tate,  and  this  c(mveyance  was  endorsed  on 
his  bond  by  the  vendees  as  a  part  compli- 
ance   therewith.     After  this    the    vendees, 


Brown  &  Bybee,  agreed  on  a  division  of  the 
land,  by  which  Bybee  was  to  have  the  south- 
east quarter  of  the  section  for  the  money  he 
had  advanced  in  making  the  cash  payment, 
and  Brown  was  to  have  the  whole  west  half 
of  the  section  upon  the  condition  that  he 
paid  all  the  balance  of  the  purchase  money 
($4,000),  due  to  Mack,  and  notice  of  this 
agreement  was  given  to  Mack.  Soon  after- 
wards Mack,  at  the  request  of  Brown  alone 
(who  was  to  have  the  west  half  of  the  sec- 
tion, as  before  stated),  conveyed  sixty-eight 
acres  of  said  west  half  to  one  party,  and  ten 
acres  to  another,  he,  however,  receiving 
Sl.600  paid  by  these  parties  as  a  credit  on 
the  note  of  Brown  &  Bybee  for  $4,000  for 
the  purchase  money.  Afterwards  the  balanc»^ 
of  the  purchase  money,  viz.:  $2,600  and  in- 
terest, being  unpaid.  Mack  filed  his  bill 
apainst  both  Brown  St  Bybee,  to  enforce  his 
lien  by  a  sale  of  all  the  land,  except  the 
quarter  section  conveyed  as  aforesaid  to 
Tate,  and  the  other  seventy-eight  acres  con- 
veyed at  the  request  of  Brown  alone.  Bybee 
resisted  the  sale  of  the  southeast  quarter, 
which,  by  the  agreement  for  a  division  be- 
tween him  and  Brown,  he  was  to  have,  upon 
the  ground  that  Mack  had  knowledge  of  this 
agreement,  and  had  waived  his  right  to  that 
quarter  section;  and  upon  the  further  ground 
that  ^he  had,  by  his  conveyance  of  the  said 
seventy-eight  acres,  at  the  request  of  Brown 
alone,  put  it  out  of  his  power  to  comply  with 
his  contract  with  Brown  &  Bybee  by  a  con- 
veyance of  the  whole  land  to  them.  But  it 
was  held  that  neither  ground  was  tenable ; 
that  though,  as  a  general  rule,  a  complainant 
seeking  a  specific  performance  must  be  able 
and  willing  to  comply  with  his  part  of  the 
agreement,  yet  this  rule  did  not  mean  a  lite- 
ral, but  a  substantial  compliance,  and  that 
such  party  is  entitled  to  a  decree,  if  he  has 
been  guilty  of  no  default,  and  has  taken  all 
proper  steps  for  performance ;  that  the  com- 
plainant's inability  to  convey  the  seventy- 
eight  acres  arose  not  from  his  fault,  but  from 
an  attempt  to  carry  out  the  agreement  for  a 
division  made  between  Brown  &  Bybee;  and 
that  as  the  purchase  money  for  the  said  sev- 
enty-eight acres  had  gone  to  the  extinguish- 
ment of  the  debt  due  by  both  Brown  and 
Bybee  for  the  purchase  money,  the  latter  had 
no  right  to  complain ;  and  that  the  convey, 
ance  of  the  northeast  quarter  to  Tate,  at  the 
request  of  both  vendees,  had  put  it  out  of 
their  power  to  put  the  complainant  in  statu 
quo  ir  the  contract  were  not  performed ;  lb. 

See  Vkndor  and  Vknder,  250. 

638.  Refused  for  mistake  :  Case  in  judg- 
ment. It  has  been  holden  that  if  a  purchaser 
of  the  whole  interest  from  one  of  two  ten- 
ants in  common,  knows,  at  the  time,  that  his 
vendor  has  only  a  half  interest,  and  is  incom- 
petent to  convey  the  whole,  except  by  con- 
sent of  the  other  tenant,  and  the  latter  re- 
fuses to  convey;  that  the  agreement  was 
made  in  mistake,  and  that  the  vendee  can- 
not claim  a  specific  performance  as  to  the 
one-half  interest  which  the  vendor  can  con- 
vey ;  Stone  v.  Buckner,  12  S.  &  M.  73. 
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LIY.    Supplemental  Bill. 

See  ante,  135. 

638a.  AUowanc  of.  It  is  improper  to  al- 
low a  supplemental  bill,  containing  matter 
only  which  was  known  to  the  complainant 
when  he  filed  the  original  bill ;  Walker  v. 
Gilbert,  7  S.  &  M.  456. 

639.  Same.  A  supplemental  bill  is  proper 
and  allowable  to  remedy  imperfections  in  the 
oripnal  bill,  when  the  time  has  elapsed  in 
which  amendments  are  allowed  to  be  made  ; 
but  a  supplemental  bill  will  never  be  allowed, 
when  the  same  end  can  be  accomplished  by 
an  amendment ;  nor  will  it  be  allowed,  where 
the  matter  of  it  could  not,  under  any  circum- 
stances, be  introduced  by  amendment ;  Clark 
V.  Hidl,  2  G.  520. 

640.  Same.  Neither  an  amended  nor  sup- 
plemental bill,  which  proposes  to  chanjje  the 
frame  and  essential  character  of  the  orij^inal, 
should  be  allowed  ;  and  hence,  after  a  bill 
against  an  intestate  for  the  recovery  of  slaves 
and  their  hire,  has  been  revived  against  his 
administrator  in  his  representative  capacity, 
it  will  be  improper  to  allow  an  amended  or 
supplemental  bill,  by  which  it  is  sought  to 
charge  the  administrator  personally  for  the 
hire  of  the  slaves,  accruing  after  the  intes- 
tate's death ;  Jh. 

641.  Savie.  When  an  original  bill  is 
wholly  defective,  on  account  of  its  failure  to 
allege  certain  indispensable  jurisdictional 
facts,  which  were  not  in  existence  at  the 
time  it  was  filed,  it  cannot  be  made  the  basis 
of  a  supplemental  bill,  alleging  the  existence 
of  these  facts,  and  that  they  have  taken  place 
since  the  commencement  of  the  suit;  and 
hence,  if  an  original  bill  be  brought  by  a 
creditor,  to  subject  to  his  debt  the  equitable 
assets  of  his  debtor,  before  he  has  recovered 
judgment  at  law,  the  defect  cannot  be  reme- 
died by  showing  in  a  supplemental  bill,  a  re- 
covery of  the  judgment,  since  the  filing  of 
the  original  bill  ;  Brown  v.  Bank  of  Missis- 
sipph  2  G.  454. 

642.  In  Superior  Court  of  Chancery.  A 
supplemental  bill  is  allowable  in  the  Superior 
Court  of  Chancery,  after  the  constitutional 
amendment  abolishing  that  court,  and  during 
the  time  allowed  to  that  court  to  wind  up 
the  business  then  pending  in  it ;  Marble  v. 

TT^/ia/ey,  4  G.  157. 

LV.  Transfer  of  Ganses. 

643.  Same.  Art  114,  p.  557,  of  the  Rev. 
Code  of  1857,  which  provides  that  the  chan- 
cellor and  vice  chancellor,  at  the  terms  of 
their  respective  courts,  next  preceding  the 
first  Monday  in  November,  1857,  shall  make 
orders  transferring  all  cases  then  remaining 
undetermined  in  their  respective  courts,  to 
the  Chancery  Court  of  the  proper  county,  is 
constitutional ;  and  orders  so  made,  though 
without  consent  of  the  parties,  are  valid,  and 
vest  jurisdiction  over  the  causes  in  the 
courts  to  which  the  transfers  have  been  or- 
dered ;  Marble  v.  Whaley,  6  G.  527. 


LVI.  Venue. 

644  Sanie.  A  bill  in  chancery  by  a  judg- 
ment debtor,  seeking  to  enjoin  perpetually 
all  further  proceedings,  to  enforce  the  judg- 
ment, and  to  recover  possession  from  the 
sheriff,  property  levied  on  by  him,  to  satisfy  it, 
is  a  suit  respecting  real  or  personal  property 
within  the  meaning  of  art.  6,  §  2,  ch.  62,  p. 
641,  of  the  Rev.  Code  of  1857,  and  may  be 
filed  in  the  Chancery  Court  of  the  county  in 
which  the  property  levied  on  may  be.  irre- 
spective of  the  venue  of  the  judgment,  and 
the  residence  of  the  parties  defendant;  Bos- 
well  V.  Wheat,  8  G.  610. 

LVn.  Vice  Chancery  Court. 

645.  Art  establishing  is  constitutional.  The 
Act  of  26th  of  February,  1842,  establishing 
an  inferior  court  of  chancery,  is  constitu- 
tional. The  court  thereby  established  is  in- 
ferior to  the  Superior  Court  of  Chancery,  in 
that  its  jurisdiction  extends  only  to  a  limited 
district,  that  causes  may  be  removed  from 
it  to  the  Superior  Court  of  Chancery,  and 
that  appeals  lie  from  it  to  the  latter  court; 
Houston  V.  Royston,  7  H.  543. 

646.  Election  of  vice  chancellors :  Constitu- 
tional law.  The  constitution  provides  that 
all  officers  shall  be  elected  or  appointed  for 
a  limited  t^rm.  The  Act  of  26th  of  Febru- 
ary, 1842,  establishing  an  inferior  court  of 
chancery,  provides  for  the  appointment  of  a 
vice  chancellor,  who  shall  hold  his  office  until 
the  next  regular  election  in  184^,  and  until 
bis  successor  shall  be  elected  and  qualified ; 
but  there  is  no  provision  for  the  election  of 
a  successor,  and  the  general  election  law 
makes  no  provision  for  the  election  of  such  an 
officer :  Held,  that  the  appointment  is  valid 
till  the  general  election  in  1843,  and  the  acts 
of  the  appointee  good  till  that  time ;  but- 
there  being  no  provision  for  the  election  of  a 
successor,  the  courts  cannot  make  one,  and 
that  if  the  defect  be  not  supplied  by  subse- 
quent legislation,  there  can  be  at  that  term 
no  election  for  a  successor,  and  that  after 
November,  1843,  there  can  be  no  vice  chan- 
cellor; but  the  law  being  constitutional  in 
part,  will  have  operation  to  that  extent ;   lb. 

647.  Venue  of  vice  chancery  courts.  The 
said  act  establishing  the  vice  chancery  courts, 
provided  that  suits  therein  should  be  brought 
in  the  district  in  which  the  defendants  lived; 
but  if  a  suit  be  brought  in  another  district, 
that  it  should  not  be  dismissed,  but  on  appli- 
cation of  the  defendant  should  be  transferred 
to  the  Superior  Court  of  Chancery.  Hence, 
in  such  a  case,  a  plea  to  the  jurisdiction  on 
that  ground,  should  be  overruled,  and  if  there 
be  no  application  to  make  the  change,  the 
Vice  Chancery  Court  should  proceed  to  final 
hearing ;   Trotter  v.  Erwin,  5  C.  772. 

648.  Same :  Plea  to  jurisdiction.  If  the 
subject  matter  of  a  suit  in  one  of  the  Vice 
Chancery  Courts  be  within  the  jurisdiction  of 
the  Superior  Court  of  Chancery,  a  plea  to 
the  jurisdiction  should  not  be  sustained.  The 
remedy  of  the  defendaut  is  to  apply  within 
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the  proper  time  to  have  the  cause  transferred 
to  the  Superior  Court  of  Chancery  ;  Harring- 
ton V.  Mohley,  4  G.  36. 

649.  Same :  Venue  and  jurii^cUction.  A 
Vice  Chancery  Court  has  jurisdiclion  in  cases 
of  equity  cognizance,  wherever  the  subject 
of  the  suit  is  situated,  or  the  defendant  resides 
in  the  district  in  which  the  court  is  held ;  and 
hence,  land  may  be  proceeded  against  in  the 
district  where  it  is  situated,  for  Ihe  purpose 
of  subjecting  it  to  the  payment  of  a  debt,  not- 
withstanding the  indebtedness  alleged  to  exist 
did  not  arise  from  any  dealings  in  relation  to 
it ;  Philips  v.  Hines,  4  G.  163. 

650.  Jurisdiction  after  amendment  to  con- 


stitution. A  cause  standing  in  the  Vice 
Chancery  Court  at  the  date  of  the  amend- 
ment to  the  constitution  aboHshing  the  court, 
on  a  decree  of  a  foreclosure  of  a  mortgage, 
which  is  unexecuted,  is  a  cause  depending  in 
the  meaning  of  the  amendment  which  contin- 
ues the  jurisdiction  of  the  court  as  to  causes 
therein  depending,  until  the  1st  Monday  in 
November,  A.  D.  1857 ;  Brandon  v.  Benja- 
min, 10  G.  605.    See  ante,  142a,  811. 

LVm.    Writ  of  Error. 

651.  See  Appeal.    Writ  op  Error,  sub-di- 
vision Appeal ;  and  ante,  139. 
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